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IN THE COURT OF APPEALS OF IOWA

No. 2-120 / 01-1515

Filed May 31, 2002

IN RE THE MARRIAGE OF KATHERINE IRENE NIELSEN

AND PAUL JAMES NIELSEN

Upon the Petition of

KATHERINE IRENE NIELSEN,


Petitioner-Appellee,

And Concerning

PAUL JAMES NIELSEN,


Respondent-Appellant.


Appeal from the Iowa District Court for Crawford County, James Scott, Judge.

Paul Nielsen appeals and Katherine Nielsen cross-appeals the child custody and economic provisions of the parties' dissolution decree.  AFFIRMED AS MODIFIED AND REMANDED.  

Warren Bush, Wall Lake, for appellant.


Bryan Swain and J.C. Salvo of Salvo, Deren, Schenck & Lautenbach, P.C., Harlan, for appellee.


Heard by Mahan, P.J., and Zimmer and Eisenhauer, JJ.

MAHAN, P.J.
Paul Nielsen appeals and Katherine Nielsen cross-appeals the child custody and economic provisions of the parties' dissolution decree.  Paul contends that the district court erred (1) in its posttrial ruling admitting a letter allegedly written by the parties’ minor child; (2) in awarding joint physical care of the minor child; (3) in establishing an improper amount of child support by failing to consider Katherine’s earning capacity; and (4) in awarding Katherine rehabilitative alimony.  On cross-appeal, Katherine contends (1) the district court erred in dividing the parties’ property; and (2) she is entitled to trial and appellate attorney fees.  We affirm as modified.  

Background Facts and Proceedings.  Paul and Katherine Nielsen were married on February 14, 1990.  Both parties were previously married.  They are the parents of Nathaniel, born May 22, 1990.
  Katherine was primarily a stay-at-home mother.  She quit high school upon giving birth to Joshua.  She later acquired a general equivalency diploma and took some college courses.  She is skilled in the operation of computers and has taught some computer usage courses online.  Katherine has worked as a legal secretary and has managed a local theater.  She also operated her own custom print shop and office supply store before the business was destroyed by fire in 1999.  The parties elected not to reopen the business and used the insurance proceeds to pay down marital debt.  Katherine has since been unemployed.
  

Paul graduated from Iowa State University and has worked for various financial institutions.  Since March 1997 he has served as an assistant vice president and loan officer for Land O’Lakes Finance Company.  He is able to work out of his home.  Business travel requires him to occasionally be away from home, averaging less than two overnights per month.  At the time of trial Paul earned $60,500 a year.  In addition to his salary, Land O’Lakes provides Paul with health insurance, a retirement plan, and a company vehicle.

Both parties have abused illegal substances throughout the marriage.  The record is clear that Paul used and sold drugs for many years.  However, he quit using drugs one year before trial.
  Katherine also used illegal substances during the marriage.  She has received inpatient and outpatient treatment for substance abuse, severe depression, and alcoholism.  She is taking medication for her physical and mental health issues.

The parties’ marriage began to break down in 1999.  At that time, Katherine spent an excessive amount of time secluded in her bedroom.  She started Internet relationships with at least two men and also engaged in extensive telephone conversations with these men.  Despite Katherine’s denials, the evidence is clear that one of the men visited her twice while Paul was away on business trips.  During this time, she also became very paranoid.  In addition, she elected to have cosmetic surgery and charged the uncovered $13,000 expense to her credit cards.   

Nathaniel’s absenteeism from school was extremely high when Paul was out of town on business trips.  His truancy was the result of Katherine’s leniency.  Paul and Tiffany were required to assume care-taking responsibilities for Nathaniel.  Since that time, Nathaniel’s school attendance has significantly improved. 

Katherine voluntarily moved out of the marital home in early January 2001 and filed a petition for dissolution.  Following a trial on the dissolution petition on July 26, 2001, the court awarded the parties joint physical care of Nathaniel.  Nathaniel was ordered to reside from the first to the fifteenth of each month with Katherine and the remainder of the month with Paul.  The court also awarded Katherine rehabilitative alimony of $300 per month for a period of forty-eight months.  Paul was ordered to pay $440 per month in child support for Nathaniel.  Both parties filed a rule 1.904(2) motion.  In its ruling, the court overruled two evidentiary objections and denied the parties’ remaining requests.  Paul appeals, and Katherine cross-appeals.  

Standard of Review.  Our review in this equity case is de novo.  Iowa R. App. P. 6.4.  We examine the entire record and adjudicate rights anew on the issues properly presented.  In re Marriage of Smith, 573 N.W.2d 924, 926 (Iowa 1998).  We give weight to the fact-findings of the trial court, especially when considering the credibility of witnesses, but are not bound by them.  Iowa R. App. P. 6.14(6)(g).

Admissibility of Nathaniel’s Letter.  Paul contends that the district court erred in its posttrial ruling admitting a letter allegedly written by Nathaniel.
  The district court initially sustained Paul’s objection to the admissibility of this letter at trial.  In its 1.904(2) ruling the court, on its own motion, overruled its previous evidentiary ruling and admitted the letter into evidence.  Paul contends the court erred in admitting the exhibit.  We agree.  

We recognize that this is a custody case “in which the best interests of the children dictate that the rules of procedure be liberally applied in order that all probative evidence might be admitted.”  In re J.R.H., 358 N.W.2d 311, 318 (Iowa 1984).  However, after a careful review of the record, we find Paul was prejudiced by the court’s posttrial decision to overrule its trial ruling and admit the exhibit.  Paul rested his case without presenting any evidence as to whether the exhibit accurately expressed Nathaniel’s true wishes.  As such, the court’s posttrial decision prevented Paul from cross-examining Katherine regarding the alleged letter or calling Nathaniel as a witness to inquire about his true preference.  We find the district court abused its discretion in admitting the exhibit into evidence after the trial was over.  Accordingly, we have excluded the exhibit from our consideration in deciding the issues in this case.

Joint Physical Care.  Joint physical care means: 

an award of physical care of a minor child to both joint legal custodial parents under which both parents have rights and responsibilities toward the child including, but not limited to, shared parenting time with the child, maintaining homes for the child, providing routine care for the child and under which neither parent has physical care rights superior to those of the other parent.

In re Marriage of Swenka, 576 N.W.2d 615, 616-17 (Iowa Ct. App. 1998) (quoting 1997 Iowa Acts Ch. 175, § 183).  Although Iowa Code section 598.41(5) (1999) recognizes joint physical care as a viable option if it is in the best interest of the child and would foster a relationship with both parents, it remains disfavored if the parents are unable to cooperate and respect each other's parenting and lifestyles.  In re Marriage of Walton, 577 N.W.2d 869, 870 (Iowa Ct. App. 1998); In re Marriage of Roberts, 545 N.W.2d 340, 343 (Iowa Ct. App. 1996).  The success of joint physical care arrangements is dependent upon the mutual cooperation of the parents.  It can work if parents respect each other and their children and recognize that cooperation and communication are important to their children's welfare.  Swenka, 576 N.W.2d 616-17.  However, if the parents are unable to work amicably towards their child's best interests, joint physical care can actually have the opposite effect and harm the child.  Id. at 617.  


In the present case, the physical care arrangement was not a joint request of the parties.  In addition, these parties have not demonstrated a willingness to cooperate with each other to facilitate such an agreement.  Neither party respects the parenting or lifestyle of the other.  Given these fundamental disagreements, we conclude joint physical care is not in Nathaniel’s best interests.  

Primary Physical Care.  We must, therefore, determine which parent should be the primary caregiver.  The controlling consideration in determining custody is the best interest of the child.  Iowa R. App. P. 6.14(6)(o).  “In determining which parent serves the child’s best interests, the objective is to place the child in an environment most likely to bring the child to healthy physical, mental, and social maturity.”  In re Marriage of Courtade, 560 N.W.2d 36, 38 (Iowa Ct. App. 1996).  The court determines placement according to which parent can minister more effectively to the children's long-range best interests.  In re Marriage of Buttrey, 538 N.W.2d 322, 324 (Iowa Ct. App. 1995).  


Both parents are marginally suitable caretakers for Nathaniel.  We conclude, however, that Paul is more suited to be the primary physical caretaker.  He is considerably more stable and more mature than Katherine.  He was more involved with Nathaniel on a consistent basis during the last two years of the parties’ marriage.  He is actively involved in Nathaniel’s life and participates in his activities.  In fact, Nathaniel’s school attendance significantly improved under Paul’s care.  With Paul as the primary physical caregiver, Nathaniel will continue to live in the family home and be around his friends.  He will also be able to continue a relationship with Tiffany.  Paul has been consistently employed, works primarily from home, and his hours are flexible.  


There is no doubt Katherine loves her child.  She is, however, less emotionally and mentally stable than Paul.  She has had extensive inpatient and outpatient treatment for depression, alcoholism, methamphetamine abuse, and posttraumatic stress disorder.  She continues to take antidepressants.  There is evidence that during the last two years of the marriage Katherine became very paranoid.  She apparently believed that someone was controlling her computer, her telephones were tapped, and the house was bugged.  The evidence suggests that she would only talk to people in the garage.  

In addition, we conclude Katherine is not as likely to put the interests of Nathaniel before her own.  She has spent an excessive amount of time secluded in her bedroom completely ignoring Nathaniel’s needs.  On one occasion, she spent an entire weekend in a motel with a man, leaving Nathaniel in Tiffany’s care.  On another occasion, she had Tiffany leave school to come home and pick up Nathaniel’s lunch so she could remain on the Internet.  It is clear these Internet relationships have caused Katherine to seriously withdraw from family life.  Katherine even referred to herself as Katherine Wells.
   It is also clear that her relationship with her daughter Tiffany became estranged.  


Katherine is not a strong or consistent disciplinarian.  In addition, since the parties’ separation, she has lived at three different locations.  Her current apartment has only one bedroom.  She testified that she and Nathaniel would alternate sleeping in the living room. 

After a careful review of the record, we conclude that Nathaniel’s best interests are served by awarding Paul primary physical care.  Paul will provide the environment “most likely” to bring Nathaniel to a healthy physical, mental, and social maturity.  In addition, the record is clear that Paul will do a better job of supporting his former spouse’s relationship with Nathaniel.

In making this physical care determination we do not diminish Paul’s history of drug abuse.  However, the record is clear that at the time of trial Paul was not using any illegal drugs and had not done so for at least a year.  In fact, Paul has voluntarily submitted UAs with negative results.  At the time of trial he was placing the needs of his child above his own.  We hope that he continues to do so.

Our decision to modify the physical care provisions of the decree necessitates a review of the parties’ child support obligations and requires an establishment of Katherine’s visitation rights.  We remand these issues to the district court for proper determination.  

Rehabilitative Alimony.  Paul contends the court erred in awarding Katherine rehabilitative alimony of $300 per month for forty-eight months.  We disagree.  Rehabilitative alimony serves to support an economically dependent spouse through a limited period of education and training. Its objective is self-sufficiency.  In re Marriage of O'Rourke, 547 N.W.2d 864, 866 (Iowa Ct. App. 1996).  Under the facts of this case, we find rehabilitative alimony is warranted.  The district court found, and we agree, Katherine is clearly underemployed.  She has a limited educational background, minimal job training or skills, and very little work experience.  However, we find Katherine is employable.  She has worked as a legal secretary, manager of a local theater, and owner of her own custom print shop and office supply store.  In addition, she has completed some college courses.  As such, we agree with the district court that there is a good chance her opportunities for employment would be enhanced if she had further education and training.  Therefore, rehabilitative alimony will allow Katherine to increase her skills and facilitate her transition to full-time employment.  Accordingly, we affirm the district court.  

Property Division.  The partners in a marriage are entitled to a just and equitable share of the property accumulated through their joint efforts.  In re Marriage of Bonnette, 584 N.W.2d 713, 714 (Iowa Ct. App. 1998).  Equitable distribution does not necessarily mean an equal division of property, nor does it mean a percentage division of the property.  Id.  The determining factor is what is fair and equitable in each circumstance.  In re Marriage of Russell, 473 N.W.2d 244, 246 (Iowa Ct. App. 1991).  

Katherine contends the district court made several errors in the property division.  Specifically, she contends the court erred (1) in determining the proper value of the marital home; (2) in assigning her the $5399 debt on First USA credit card; and (3) in allocating her $800 worth of furniture.  We disagree.  

We have considered all of Katherine’s arguments and find them to be without merit.  Specifically, we find the values placed on the real estate by the district court to be well within the permissible range of evidence and will not disturb them on appeal.  In re Marriage of Roberts, 545 N.W.2d 340, 344 (Iowa Ct. App. 1996).  We also find the court equitably divided all the credit card debts.
  In addition, contrary to Katherine’s contention, she was awarded various pieces of furniture in the court’s 1.904(2) ruling.  We therefore conclude the district court equitably divided both the assets and the accumulated debt.  Accordingly, the district court's division of property is affirmed. 

Attorney Fees.  Ordinarily, an award of attorney fees rests in the sound discretion of the trial court and will not be disturbed on appeal in the absence of an abuse of discretion.  In re Marriage of Wessels, 542 N.W.2d 486, 490-91 (Iowa 1995).  Attorney fees in actions for modification of dissolution decrees are not a matter of right.  In re Marriage of Krone, 530 N.W.2d 468, 472 (Iowa Ct. App. 1995).  An award of attorney fees depends upon the financial circumstances of the parties and their respective ability to pay.  Wessels, 542 N.W.2d at 491.  The district court ordered Paul to pay $1000 of Katherine’s attorney fees.  Katherine contends Paul should pay $2500 of her attorney fees.  We conclude the district court properly considered this issue, and we find no abuse of discretion.

Similarly, an award of appellate attorney fees is not a matter of right, but rests within the court's discretion.  In re Marriage of Wood, 567 N.W.2d 680, 684 (Iowa Ct. App. 1997).  In determining whether to award appellate attorney fees, we consider the needs of the party making the request, the ability of the other party to pay, and whether the party making the request was obligated to defend the decision of the trial court on appeal.  Id.  We award Katherine $500 in appellate attorney fees.

AFFIRMED AS MODIFIED AND REMANDED.  
� Katherine has two children, Joshua and Tiffany, from her previous marriage.


� One week before trial, Katherine began working part-time for her sister, but she has never received any wages for her work.





� Paul has undergone voluntary drug screens, with all tests negative.  


� In this letter, Nathaniel expressed his desire to be with both parents.  


� Her second Internet boyfriend was John Wells.


� Katherine testified the credit card was in her name and the debt was incurred for the operation of her office supply business.  





