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Application for designation as a ‘super-complainant’ to the Financial Conduct Authority
I am writing on behalf of the Consumers Association to apply to be designated as a ‘super-complainant’ under section 234C of the Financial Services and Markets Act 2000. The information below demonstrates that we represent the interests of consumers and meet the criteria for designation specified by HM Treasury.

Criterion (1): The body is so constituted, managed and controlled as to be expected to act independently, impartially and with complete integrity.
The Consumers Association (CA) is a registered charity
 and a company limited by guarantee
. We are the leading independent consumer organisation in the United Kingdom. Our mission is to make all consumers as powerful as the organisations they have to deal with in their daily lives. 

CA’s principal aims are to carry out and promote for the public’s benefit impartial and scientific analysis and research into consumer products and services, including ways in which the quality and availability of such goods and services may be improved for the public benefit and to disseminate knowledge of the laws of the UK (particularly those relating to consumer protection). A copy of the Memorandum and Articles of Association of CA is attached at Appendix 1.

The CA is governed by a council of management (the “Council”) of whom 9 are elected by CA members and up to 6 are co-opted by the Council itself. Members of the Council are both directors of the company and trustees of the charity. The Council is responsible for the management and control of the CA and the overall direction of its work. 
The Council is a non-executive body and has appointed a Director (Peter Vicary-Smith, CEO of Which? Limited (“Which?”)) to conduct the business of the CA on its behalf. The Director may attend Council meetings and is responsible for the appointment of staff and the day-to-day management of the CA.  

Which? is a wholly-owned subsidiary of the CA and is responsible for the marketing and publishing of magazines, books and other products such as Which? Online. 

The Corporate Management Group (“CMG”) is the team responsible for the overall running of the CA and Which?. At present, it is made up of the CEO, five Divisional Directors and the Finance Director.
Both the CA and Which? are focused entirely on the interests of consumers. Our sole motivation in pursuing super-complaints will be the interests of consumers in that market and the detriment they may be suffering. We do not receive government funding and do not accept advertising. The CA’s sole source of funding derives from the profits of its trading activities which are distributed by way of dividend from Which?

Attached as Appendix 2 are our Annual Reports and Accounts for the period 2010-11 and 2011-12 and our group structure chart. The CA has no shareholders, only individual members. Subscribers to our publications are entitled to apply for membership of CA.

While all of our public facing work is carried on under the Which? brand, the CA is the legal entity responsible for all campaigns by Which? as well as the development of Which? policy. The majority of the research included in the various Which? publications is also undertaken by the CA. The CA has a range of legal powers and all enforcement action is undertaken by the CA. When pursuing a super-complaint, we will be solely motivated by the interests of and detriment suffered by the group of consumers in the market impacted. 
A full list of the members of the Council, the board of Which? and CMG, together with their CVs, are contained in Appendix 3. 

The CA is affiliated to three international organisations which represent the interests of consumers:

· Bureau Européen des Unions de Consommateurs
 (BEUC) which has a membership of 39 independent national consumer organisations from 30 European countries (EU, EEA and applicant countries). It acts as the umbrella group in Brussels for these organisations, working to represent its members and defend the interests of all Europe's consumers. Peter Vicary-Smith (CEO of Which?) was elected president of BEUC in November 2012.

· International Consumer Research & Testing
 (ICRT) - a global consortium of more than 35 consumer organisations dedicated to carrying out joint research and testing in the consumer interest. ICRT carries out laboratory product testing on behalf of its members in order provide high quality and independent information to consumers worldwide.

· Consumers International
 (CI) - the only independent global campaigning voice for consumers. It has over 220 member organisations in 115 countries and it works to build and develop the international consumer movement and to help protect and empower consumers worldwide.

We confirm that there is no information to disclose regarding the subjects listed in paragraph 1.16 of the HM Treasury guidance for bodies seeking designation as super-complainants to the FCA. 

Criterion (2): The body can demonstrate considerable experience and competence in representing the interests of consumers of any description. 
The CA has considerable experience and competence in representing the interests of consumers. Our advice helps consumers make informed decisions. Our campaigns help make people’s lives fairer, simpler and safer. Our services and products put consumers’ needs first to bring them better value.

Over our 56 year history we have been successful in working to secure considerable improvements in the rights of consumers.
 Our recommendations on the regulation of consumer credit to the Crowther Committee Report in 1971 led to the Consumer Credit Act 1974. CA promoted the private member’s Bill that became the Unfair Contract Terms Act 1977 and sponsored the private member’s Bill which led to the Property Misdescriptions Act 1991, the Cheques Act 1992 and the Sale and Supply of Goods Act 1994. In 2000 we supported legal action to object to the division of the inherited estate in the AXA with-profits funds.
 

The section below and the examples under criteria 3 and 4 demonstrate that we undertake the following activities.

•
promoting high standards in the quality of goods and services provided to consumers;
•
promoting public knowledge and understanding of consumer rights and how to get redress; 

•
providing help and advice to consumers on how to get redress when things go wrong;
•
providing information and advice to help consumers decide which goods and services to buy, for example, through impartial product research and comparative surveys; 

•
encouraging businesses to present complex information clearly and simply so as to make it easier for consumers to assess options; 

•
promoting consumer self-confidence through the advancement of consumer education; 

•
promoting high standards of safety in goods and services; 

•
giving specific objective advice to individual consumers about any consumer problems they may encounter; 

•
representing the interests of socially or economically vulnerable consumers; and

•
promoting the general welfare of disadvantaged groups who may have special needs as consumers.
Campaigns

CA campaigns for all consumers. We aim to achieve positive change on issues that are important to consumers. This positive change is achieved through our significant investment in research and through our advocacy activity. We also influence companies and government to do more for consumers, whether through offering better products and services or implementing more effective regulation. 

A selection of our recent campaigns on financial services are described below. In addition, we also campaign on energy, food and consumer rights in a range of both private markets and public services.

Financial regulatory reform

We have been at the forefront of campaigning for a more proactive, consumer-focused financial regulator. We regularly highlight areas where the approach and policies of the regulator could be improved.
 When the Government announced the splitting of the FSA’s responsibilities, we decided to commit our resources to ensure that the successor regulator learnt lessons from the past and puts consumer protection at the heart of its work and culture. This led to a lot of detailed work on financial regulatory reform to promote the consumer interest with policymakers and politicians. We responded to all of the Treasury’s consultations on how the new regulator should be structured and what new objectives and powers it needed. We submitted evidence to the Joint Select Committee on the draft Financial Services Bill and Treasury Select Committee’s inquiry into the Financial Conduct Authority.

In January 2012, we launched our “Watchdog not Lapdog” campaign to engage consumers, the regulator and MPs in our lobbying for further improvements to the Financial Services Bill. In two months, 15,000 consumers promised their support. The government’s blueprint delivered on many of our demands, including giving the regulator a clear objective to promote competition. Since then, we have successfully lobbied the government to secure further changes for consumers. These include the ability for the FCA to accept super complaints and the requirement that the FCA publish board meeting minutes and agendas.

Since the introduction of the FCA, we have responded to its consultations on product intervention, enforcement, financial penalties and regulatory transparency.

Pension reform

We’ve campaigned for many years for a better pension deal for consumers, and research in 2003 showed that low to medium income earners in particular were not being served effectively by the pensions industry. We submitted evidence to the Pensions Commission and supported the concept of automatic enrolment and the concept of a National Pensions Saving Scheme (later renamed the NEST scheme). We engaged with the Government around the implementation of pension reform and argued successfully that the NEST scheme should be governed by an independent board of trustees, be simple with a limited investment choice and have low charges. 

In the run-up to the introduction of automatic enrolment, we continued to highlight that there were no properly established quality standards for workplace personal pensions which could be used for automatic enrolment. We exposed the penalty charges which could be imposed when consumers changed jobs, and the Work and Pensions Select Committee recently called upon the Government to ban these charges.

Banking Reform: Future of Banking Commission

In December 2009, we joined forces with Rt Hon David Davis MP, Rt Hon John McFall MP, Dr Vince Cable MP and others to launch the Future of Banking Commission. This was established to bring together MPs, banks, banking experts and the general public to debate Britain’s banking system. The Commission aimed to put ordinary people and the wider interests of society at the heart of a reformed banking system. Previous inquiries left out the voice of those most affected by the banking crisis. For the first time, the strong feelings of the general public would take centre stage.

The Commission took evidence from a wide cross section of interest groups including the banking industry, the Financial Services Authority, and consumer groups. It also listened to what consumers really wanted through the Which? Big Banking Debate, both online and through an event in London attended by over 300 people, eager to share their thoughts. about banking. 

The report
 was published on 13 June 2010 and made a series of recommendations for changes to the structure, regulation, governance and culture of the banking industry. In particular, the report recommended the ring-fencing of essential retail banking services, a greater focus for the regulatory authorities on promoting effective competition and higher professional standards including a requirement for bankers to comply with a code of conduct.

Which? followed up this report by lobbying the Independent Commission on Banking.
 We were the only consumer group invited to give oral evidence to the Commission. In May 2011, Which? hosted the ‘Your Voice for Better Banking Event’ in conjunction with the Independent Commission on Banking. In addition to the event, we engaged with people from around the country, both online and through a video booth tour. The key issues we asked consumers to address were competition, improving transparency and helping consumers to switch accounts. We submitted a document setting out the key issues raised to the ICB.

Big Change campaign

A succession of banking scandals has caused a significant erosion of trust in the UK’s banks. Consumers have bailed out the banks, suffered the consequences of payment protection insurance mis-selling, struggled in the midst of bank IT meltdowns, and watched the scandal of LIBOR rate-rigging unfold. We have made four submissions to the Parliamentary Commission on Banking Standards and hosted an event in Birmingham for consumers to share their experiences of the banking system with members of the Parliamentary Commission.

To deliver for consumers, we want the Commission to make recommendations that ensure:

1) Bankers put customers first, not sales - with pay and bonus schemes that prioritise customer service, not sales.

2) Bankers meet professional standards and comply with a code of conduct – enforced by a professional standards body independent of the banking industry, with individuals required to comply with a code of conduct like the medical profession and struck off for malpractice, and bankers at the most senior levels to have compulsory qualifications and training in ethical behaviour and resolving conflicts of interest.

3) Bankers are punished for mis-selling and bad practice - with senior executives held accountable for mis-selling and poor conduct, stronger criminal sanctions up to board level if they have presided over corrupt practices, and bonuses to be clawed back in the event of mis-selling.

Simple products

We supported proposals from the Government to attempt to create a suite of simple products. We participated in the Simple Product steering group which was asked by the Treasury to look at how financial products such as savings accounts and life insurance products could be simplified. Which? chaired a group involving regulators, industry and consumer groups which developed a set of principles which could be used to assess whether products were simple. This was included in the final report of the steering group.
 We also participated in discussions with the industry and made constructive suggestions for how literature and terms and conditions could be simplified and made more comparable. 
Providing advice and information to consumers

Our magazine and online content on financial services provides help and advice to consumers about which financial products to buy. This is produced by the Money Research Group which comprises a team of more than 10 researchers, each of whom has extensive knowledge of at least one area of personal finance – from pensions to current accounts. 

Through our research and content, our team works alongside our money editing team to create a level playing field for consumers in financial services - helping individuals make better, more informed financial decisions, and working to ensure companies treat their customers fairly.

Our research and content is informed by the experiences of consumers. We use our consumer insight to understand consumer needs better than anyone else, and combine this with our expert specialist knowledge to provide high quality content. Which?’s money research and investigations uncover and highlight new areas of bad practice in the financial services industry, helping consumers identify products and providers to avoid.

Over the last couple of years, our consumer-focused outputs have included:

· The Which? savings booster, a tool enabling consumers to understand how much interest they are currently receiving on their savings and the benefits of switching provider.

· Regular customer satisfaction surveys into core financial markets to help consumers make choices based on quality as well as price.

· Independent comparative product analysis of wide ranging financial markets, from savings to equity release to pet insurance.

· Supporting our Consumer Rights team in delivering help and advice to consumers on their rights and how to get redress. 

· An investigation into how banks are stretching the boundaries of consumer rights when dealing with card fraud by taking, in many cases, longer than they should to refund fraudulent transactions.

· Delving into who owns who in the banking world to help people understand the protection offered by the Financial Services Compensation Scheme. 

· Reviewing bank terms and conditions with the aim of encouraging industry to present this complex information in a clear and concise manner. 
· Carrying out mystery shops of markets in which we have identified potential detriment, including a mystery shop focusing on the needs of vulnerable consumers of the advice given by banks to those requesting a chip and signature card due to inability to use chip and pin. 

· Conducting large scale surveys of customer experiences of aftercare in the financial world, including banking complaints and insurance claims.

Content available to consumers on our website

We provide products and services in a variety of ways to ensure that the public can access our research, information and advice. The following content is freely available to all consumers through which.co.uk, providing the public with up-to-date information to help them make the most informed choices they can.

By way of example, between July 2011 and June 2012 we produced:

· 511 videos on a range of products and topics, with around 8 million viewings.

· 119 podcasts, with over 790,000 downloads in the year.

· 1,024 Which? Conversation pieces (blog posts) giving consumers the opportunity to get involved in key consumer debates and help shape and influence our campaign agenda. These pieces had over one million page views.

· 7 live Q&A events allowing members of the public to have direct access to Which? experts. These were viewed by more than 20,000 people.

· 50 new advice guides. 

· 170,000 members of the public have downloaded our free iPhone/iPad app on consumer rights. 

The Moneyhelpline and Which? legal service

The Money Helpline (MHL) has been running since June 2009 and has handled more than 62,000 calls since it was set up. On average we take around 2,000 calls per month. All of our qualified advisers
 give totally impartial financial guidance.
The Helpline is free to use for any Which? member, and provides personalized, unbiased money help and general guidance on personal finance issues. The most popular subjects members call about are general insurance, savings, pensions, tax, investments and protection insurance. However, it will deal with queries about any personal finance issue, from mortgages to debt, long term care, equity release or power of attorney. Although we do not provide regulated advice (such as advice regarding specific regulated products from specific product providers), our members value the fact we give them impartial and expert guidance on what can be complex financial matters.

Often members will call MHL wanting information and guidance about sourcing a particular type of product; for example, how to find the best rate savings account, or where to get travel insurance if you have a pre-existing medical condition. Where possible, the advisers provide the help and guidance the member is looking for themselves, but where appropriate they will signpost members to another suitable service. A good example of this would be calls about debt, where if it is clear a member needs detailed help and intervention they will be referred onto a specialist debt charity such as StepChange or National Debtline. As MHL is not a regulated service it cannot give regulated financial advice, but for those calls which are about a regulated area the advisers will try to help members find a good Independent Financial Adviser (IFA). 

In addition to calls from members looking for help and guidance in making a financial decision, the MHL also takes calls from members who are looking for help in resolving an issue, or in taking a complaint forward against a financial services provider. Where possible the advisers will seek to empower members to take the complaint forward themselves, but on occasion they will take a complaint on behalf of a member, even taking it to the Financial Ombudsman Service where appropriate. To date, MHL has helped Which? members win back more than £1.7m in redress and compensation from financial service providers.

MHL deals with a huge variety of issues, and is well placed to highlight problems being experienced by consumers, and to highlight where there are trends and particular problems emerging, which we can then report to the regulator. For example, when MHL advisers identified that the helpline was taking several calls from Bank of Ireland customers who had been told that their tracker mortgage rate was going to be significantly increased, they were able to identify that this was an issue affecting a group of consumers and collected evidence and case studies which we used when meeting the regulator. Another example would be the evidence from calls to the MHL which has been presented to the regulator to highlight the problems consumers are having with claims management companies.
In addition, Which? legal service provides a wide range of legal advice to our members including general consumer rights advice. This advice is provided by a team of qualified solicitors, non-practising barristers and employment law specialists. 

Helping consumers receive redress

We have been at the forefront of campaigns to ensure that consumers receive fair redress when they have been mis-sold financial products. Our ‘Endowment action’ campaign helped thousands of consumers claim compensation for being mis-sold endowment mortgages. We successfully lobbied for changes to make the letters sent to consumers clearer and more informative and for changes to the rules on the time limits for complaining. 

We highlighted concerns about the market for Payment Protection Insurance over fifteen years ago
, with our first article on the subject being published in 1998. In 2002, our mystery shopping found widespread poor practice. We said: "The results of our investigation are shocking. As well as mis-selling we concluded that the Association of British Insurers (ABI) and General Insurance Standards Council (GISC) codes are being flouted”.  Further research in 2004, 2005 and 2007 highlighted the fact that banks continued to automatically include PPI when a consumer asked for a quote for a personal loan. Our mystery shopping found that banks failed to check whether the policies they offered were suitable for consumers and staff failed to highlight key exclusions and limitations of the insurance. Our analysis of the products found that the premium for the PPI was added to the loan – meaning that the insurance was very expensive. This was known as Single-Premium PPI, and in the most extreme cases the policy only lasted for five years, but the consumer would be paying the cost of the insurance back over the entire 25 year period of the loan. 

In 2007, we made template letters available on our website for consumers to help them claim compensation.
 In 2009, we launched our online complaints tool enabling consumer to make a complaint to their bank.
 Over 33,500 consumers have used this tool to make a complaint about PPI. We have also undertaken initiatives in collaboration with other consumer groups to make people more aware of how easy it is to claim back PPI for free and avoid unscrupulous claims management companies (CMCs). We have also worked with banks to improve the information they give customers about PPI complaints on their websites. 

Criterion (3): The body has the capability to put together reasoned super-complaints on a range of issues.
Our Consumer Insight, money research and experience of investigating markets and proposing policy solutions means that we have the capability to put together reasoned super-complaints on a range of financial services issues. Our experience in putting together super-complaints on credit and debit card surcharges and competition in Northern Ireland banking, together with our responses to the ICB and the Treasury Committee’s inquiry into Competition in retail banking
 demonstrates that we are able to deal with competition and economic issues raised in super-complaint cases. The examples given below under Criterion 4 are also relevant to Criterion 3.
Consumer Credit

Our responses to the recent consultation papers from the FCA, OFT and Treasury on consumer credit regulation
 and payday loans were bolstered by the submission as evidence of our Credit Britain report.
 The research for this report involved a survey of over 3,000 credit users and follow-up in-depth telephone interviews, as well as our in-depth market and product analysis, particularly relating to the payday sector. Through the use of public surveys, case studies, consumer verbatim comments and the segmentation of data into key consumer groups, we were able to provide the regulator and government departments with details of the borrowing experiences of real consumers, often in their own words.

We were also able to include research on consumers' behavioural patterns. For example, while a third (29%) of payday loan users have taken out credit they knew they couldn’t repay, half (48%) of payday loan users have taken out credit in the past that it turned out they couldn’t afford to repay. Lenders’ business models exploit consumers’ over-optimism that they’ll be able repay on time, for example by imposing penalty charges in excess of the actual costs incurred by the lender when a borrower defaults or makes a late payment. We identified that excessive default charges could distort competition in this market. 
Our market and product analysis then enabled us to cite specific examples. In addition, we identified key failings in the whole credit market, particularly around insufficient affordability assessments and the lack of access to mainstream credit for many struggling consumers. Our submissions to the FCA, OFT and Treasury provide not only our recommendations to improve the credit market, but also concrete evidence of existing market weaknesses and failures.

Super-complaints made to the Office of Fair Trading

Credit and debit card surcharges

To date, we have made 5 super-complaints to the Office of Fair Trading. Our most recent super-complaint was made in March 2011 and covered payment method surcharging.
 We believed that consumers were being overcharged for paying for purchases with their cards. It was difficult to make an informed choice on the best price for a product or service - such as the cost of a flight – when consumers were not aware of the total cost when shopping around. This weakens price competition amongst companies and caused aggravation during the purchasing process.

The complaint concluded that the following features individually, or in combination, significantly harms the interests of consumers: 

> The practice of advertising incomplete or partial prices, by, at least, omitting surcharges for payment method from advertised prices, which, due to behavioural biases, means consumers are unable to effectively and efficiently shop around and make like-for-like comparisons. 

> The lack of reasonably or practicably available alternatives to avoid or mitigate surcharges for payment method. 

> The conduct or practice of retailers that impose a surcharge for payment method, hidden or not, that exceeds a reasonable estimate of the costs for processing consumers’ payments. 

These features lead to widespread detriment, including: 

> Price comparisons being much harder so weaken the competitive process between retailers. 

> Consumers making poor choices between competing passenger travel services and between other alternative goods and services from which they may choose. 

> Consumers spending more time and money searching the market than should be the case. 

> Consumers often being mislead over actual prices and being frustrated at being asked to ‘pay for paying’.

Over 50,000 people took an action in support of the campaign. In December 2011 the UK government responded to our lobbying and announced a ban on excessive debit and credit card surcharges. 

Super-complaint into Northern Ireland banks

In 2004, our super-complaint regarding Northern Irish Banks identified four areas of concern with the personal current account (PCA) market. These were: 
· Northern Irish banks pay considerably less interest than rivals when accounts are in credit.

· Northern Irish banks charge significant sums for activities that other banks do not charge for at all.

· Northern Irish bank charges often lack transparency.

· Northern Irish banks display a striking degree of similarity in terms of what they charge for and the amount they charge.

The OFT conducted a market study and identified the following issues which merited further study by the Competition Commission

· Banks impose a number of charges when customers are in credit and overdrawn which are not found in the rest of the UK (and there are no offsetting advantage such as higher interest payments on positive balances)

· Banks have stated that their charges are not directly cost-derived

· Evidence of parallel pricing behaviour among banks, and of price leadership (where one firm in a market sets a price which others follow) and possible price signaling (where the price leader reveals its price changes in advance to its competitors)

· Banks do not actively compete for customers switching accounts.

In addition, the OFT found low levels switching by customers, both between rival banks and to alternative accounts within the same bank. The Competition Commission investigated and implemented a series of remedies including improvements in the transparency of charges, provision of an annual summary of charges incurred and interest paid and received, an annual reminder of the ability to switch and improvements to the switching process.

Other super-complaints made to the OFT include:

Private dentistry (2001) – concerning a lack of price transparency and restricted consumer access. OFT carried out a market study and made recommendations to the industry including suggestions about price quotas and complaints handling. 

Care Homes (2003) – concerning a lack of fee transparency, pre-purchase information and possible cross-subsidies from riveted to publicly funded consumers. OFT carried out a market study which confirmed our concerns about the lack of price transparency and information. 

Credit card interest calculation methods (2007) – concerning the need for standardisation of methods of interest calculation to enable consumers to make an informed judgement about which credit card is cheaper on the basis of APR. 

Restrictions on business structures and direct access in Scottish legal services (2007) – concerning restrictions, for instance, on the ways in which solicitors and advocates can operate and that consumers cannot access advocates directly without first going to a solicitor. 
Criterion (4): The body is ready and willing to co-operate with the Financial Conduct Authority (FCA). In particular, the body agrees to take account of any guidance issued by the FCA. 
We are happy to confirm that we are ready and willing to co-operate with the FCA and to take account of any guidance issues by the FCA. We meet regularly with FCA staff to explain our consumer research/mystery shopping and to request a change of approach or policy. We respond to consultations on regulatory policy and practices. When we find misleading financial promotions, we report these to the regulator. We are a member of the FCA’s consumer network.

We have facilitated wider consumer engagement with the FCA by inviting Martin Wheatley to a consumer listening event. This event, held in central London, was a chance for people to share their experiences of the banks, insurance providers and other financial services that they use on a day to day basis, and to tell Martin Wheatley why he needs to make sure the FCA is the watchdog consumers want. Consumers were also able to participate through social media and our Which? conversation website.

Whilst we engage constructively with the FCA (and did so with its predecessor the FSA) we will not hesitate to criticise the regulator if we believe it is falling short and will continue to identify areas where a change of approach would lead to benefits for consumers.

Examples of our engagement with the FSA/FCA and the OFT which demonstrate that we are ready and willing to co-operate with the regulator include:

Retail Distribution Review / Investment advice

For almost 20 years, we have been sending researchers undercover to investigate the quality of investment advice given by high street banks and building societies. We co-operate with the regulator by sharing all of our findings and communicating the key lessons from our research to senior executives at the regulator.
 When we published our last report, in December 2011, Martin Wheatley (then the managing director of the FSA), reacted to our findings by announcing that the FSA  would conduct a full review of high street banking advice, and take enforcement action where appropriate. The FSA also confirmed that it would be looking into sales of high commission-paying investment bonds, another of our core concerns. 

We are a long-term supporter of proposals to reduce conflicts of interest by prohibiting investment intermediaries from receiving commission by separating out the cost of advice from the cost of the product. We also supported proposals to raise professional standards in the financial advice market by increasing the minimum level of qualifications. We responded to the consultations issued by the regulator and conducted focus groups to explore how the Retail Distribution Review would affect consumers. 

In the months before the Retail Distribution Review, we became aware that Zurich sales staff were urging financial advisers to switch clients’ money into bonds that lock in ongoing commission – a practice that would soon be banned under RDR. In an email seen byus, a Zurich employee appears to call on advisers to ‘make your bonds work better for you’, even though, after charges, this could have the opposite effect for investors. Commission levels were very high - up to 1.2% trail commission or an 8% initial fee plus 0.5% trail. We reported this to the FSA, as well as raising the issue directly with Zurich.

Which? Money investigated the cost of financial advice and found huge variation in IFA fees across the UK.
 Our survey of IFAs found that the most expensive advisers charged many times more than the cheapest for the same task. We also found significant regional differences and those based on levels of qualification. We carried out an online survey of our members who had recently used an IFA: many said that fees had not been explained clearly at the outset, while others said they did not know the percentage of commission they were paying. Following our investigation we suggested that IFAs should have a rate guide on their website, outlining key elements of their rate structure and showing fees for a range of scenarios.
Misleading financial advertising
We have often acted as a 'critical friend' to the FSA, providing it with evidence of firms' poor behaviour and calling on the regulator to take action. In April 2012, we reported a number of companies to the FSA for what we believe are misleading advertisements.
 

· A magazine advert for timber investments featuring two quotes from national newspapers, both of which appear to endorse the investment. In fact, the quotes attributed to the newspapers were actually lifted from adverts that the company, Ethical Forestry, had itself placed in their publications.

· An advert for Churchill insurance offered 50% off home insurance policies. A message appeared on screen stating: ‘Includes a 25% introductory discount, and a 5 year No Claims discount. Minimum premiums apply.’ We were concerned that the five-year no-claims discount was promoted as a free element of the cover and also felt that the inclusion of the statement ‘minimum premiums apply’ could also potentially limit the extent of the discount.

· NatWest’s advert for a one-year, fixed-rate Isa appeared in several national newspapers in December 2011. It offered an interest rate of 3.25% AER. However, the fixed-rate period did not start until 1 February 2012. Until then, the deposit would attract the variable cash Isa rate, which was as low as 0.5% for deposits of less than £9,000. We believed the advert was misleading as it was not possible to earn the 3.25% rate during the term that money is in this account. Depending on when they responded to the promotion, consumers could find that their deposit instead earned between 2.8% and 3.0%.

· Santander's Preferred Current Account includes a free arranged overdraft for 12 months. The promotion we checked in January and February showed an example in which there was no charge for an arranged overdraft for one year. It stated that a daily charge of 50p was imposed thereafter for up to 10 days each month. But elsewhere on Santander’s website, we discovered that as of 16 March, the daily overdraft fee would double to £1 a day, for up to 10 days a month. Anyone taking out a Santander Preferred Current Account in January or February would not have been able to benefit from the lower fee, as it would be increased long before the 12-month period elapsed. We think the bank’s advert omits this information.

Payday loans

In our October 2011 investigation into payday loan companies, we identified a number of lenders operating without a credit license or not complying with the terms of the Consumer Credit Act.
 For example, payday loan website Paydaykong was not covered by its owner's credit licence and a company spokesman dismissed our claim, stating ‘I’m sure this is nothing more than a simple oversight.’ Another lender, Swiftmoney.co.uk, a trading name of New Forest Finance, failed to display the APR on its loans. We reported both companies to the OFT. We also reported the owner of Quick-payday.co.uk, Casheuronet UK, to the Information Commissioner’s Office (ICO) for its inadequate privacy provisions and for bombarding our researcher with its own and third party marketing.

Consultancy charges in workplace pensions

Our work on pensions identified that there was the potential for large charges to be made to consumers’ pensions by unregulated consultants. These charges could be made where people were automatically enrolled into their workplace pension. We conducted mystery shopping by posing as a consultant and approaching 5 product providers to see whether they would accept requests for the deduction of excessive charges from consumers’ pensions. The insurance companies did not object to charges of up to £450 in the first year or 7.5% of contributions for the first five years. Following our research, Pensions Minister, Steve Webb MP announced a ban on the use of consultancy charging for automatic enrolment. He told Monetmarketing magazine
 that “the decision was influenced in part by research conducted by Which? in January suggesting insurers were willing to accept consultancy charging fees of up to £450 per member for the first year. The consumer organisation also found that almost two-thirds of people who are eligible for auto-enrolment and not currently contributing to a workplace pension would be more likely to opt-out if they were hit by high consultancy charges. ‘Which? fed into us with their research and some of their findings were particularly scary,’ Webb says.”

Structured deposits

Which? money investigated structured deposits and structured products.
 Our investigation found examples of misleading financial promotions, including projections of returns which it would be virtually impossible for these products to achieve in practice. There were also occasions where banks were describing these products as 'guaranteed' when they were not covered by the Financial Services Compensation Scheme. Consumers surrendering these products early were also subject to what we believed were unfair exit penalties. We raised these concerns with the companies involved in selling and designing these products.
 We reported these concerns to the FSA
 and it introduced new guidance surrounding the design of these products and took enforcement action against Santander. However, our most recent article
 found that these products were still being sold by high-street banks and we are concerned that this is because of a loophole in the Retail Distribution Review which allows banks to continue to receive commission for recommending structured deposits. We will continue to highlight these concerns about the structure of the market to the FCA.

Frontline staff remuneration

In 2009, we highlighted to the FSA and the government the aggressive pressure-selling culture, in particular the use of financial incentives for sales, present in UK banks as being one of the root causes of mis-selling within the industry.
 In late 2012, we conducted a survey
 of 551 frontline bank staff across the “big five” UK banks which showed the high incidence of pressurised sales, and importantly that while some banks have eliminated sales targets from their incentive structures this has not necessarily removed the existence of the aggressive sales culture within banks. We shared the results of our research with the FSA and the individual banks named in the survey. We continue to engage with the FCA as they develop their analysis beyond focussing on sales incentives to addressing other practises which inappropriately incentivise sales to the detriment of consumers.

ID theft and Card Protection Insurance products

Since 2005, we have questioned the value and tactics employed to sell both ID theft and card protection products.
 Our investigations had lead us to label both products as having “poor value” as the products claimed to offer “post-notification cover” for up to £50,000 or more for unauthorised transactions after the consumer had notified the bank that their card had been stolen. This is despite the fact that consumers would never have been liable for those transactions in the first place. We raised our concerns with the FSA and the Parliamentary Commission on Banking Standards about the aggressive sales techniques used by banks, building societies and companies that played on consumer fears about ID theft and bank fraud. Our researched highlighted consumer concerns of being misled about the value of the product, and being coerced into signing up to these products over the phone.
 We put together a dossier of comments from individual consumers regarding their experiences and submitted it to the FSA.
 We continue to engage with the FCA on their action against CPP and other ID theft and card protection providers who mis-sold these products, as well as to ensure appropriate consumer redress for detriment caused. 

Bank of Ireland – mortgage variation term

Through calls to our Moneyhelpline, we identified that Bank of Ireland was increasing the mortgage rates for consumers who had been sold a “lifetime value base rate tracker” mortgage. The increase in the mortgage rate was being applied to 13,500 customers and in many cases was resulting in substantial increases in monthly payments. We obtained a copy of the terms and conditions and communicated our views on the potential unfairness of the specific contract term to the FCA and the Treasury Select Committee.
 We presented evidence to the FCA regarding the financial promotions and communications issued to the customers sold “lifetime” tracker mortgages.
 

Sale and rentback

Our investigation in the ‘Sale and rentback’ sector found that, of the 17 advisers across nine firms contacted by researchers about SRB (when a company buys your home and rents it back to you), just two offered acceptable advice. Seven advisers failed to discuss whether SRB was the right option for the customer, with six of these going on to give quotes. One adviser gave a quote that would not have left the customer enough money to pay off their debts – the very reason they had given for considering SRB as an option – and at another company, the adviser didn’t even ask how much the customer’s debts were. Which? Money also found two firms which aren't on the Financial Services Authority (FSA) register and yet gave our researcher a quote for SRB. In February 2011, we reported these firms to the FSA alongside the full results of our research.

In March 2011, in response to concerns raised by our research the FSA begun a thematic review of the SRB sector which identified widespread poor practice among firms.
 

Closed book pensions and exit penalties

Which? Money investigated closed book pensions.
 Our investigation found examples of high exit fees for members of these schemes, as well as opaque product literature and failure to pay out promised annual bonuses (sometimes missing these payments for the entirety of the past decade). We surveyed these companies to find out what exit fees they charged, as well as asking them about their annual management charges and how frequently they pay out the bonuses stipulated in their terms and conditions. We found that 5 out of 9 providers have stopped paying bonuses on at least one of their schemes. However, as most of these closed book pension charge exit fees of as much as 15% of the pension pot value, consumers cannot escape these poor deals and low payouts without paying these penalties. Only half of the pension companies we surveyed responded. None of them shared their total revenue from exit fees over the past three years. 

When we discussed this issue with the regulators (the TPR and the FSA) they didn’t even know how many closed book pension schemes there were in the UK, and also told us that its hands were tied because the clauses around exit fees are clearly stated in product literature. However, we think the regulator should force providers to make this information clearer.

Current account switching

We have consistently campaigned to address the low rate of current account switching as well as to highlight the detrimental impact of this on consumer outcomes and the level of effective competition in the market. To help enhance the rate of switching, we provide independent advice and product ratings to consumers, as well information on best practices for switching current accounts. In addition, we continue to raise with the OFT and government the supply and demand side obstacles to switching. We have also undertaken analysis of different policy solutions to make switching easier for consumers, including campaigning for the introduction of bank account number portability. We have shared with the regulators and government our consumer polling and analysis showing majority consumer support for portable bank account numbers (63%) and belief that the introduction of this scheme would lead to a positive impact rate of switching in the market (76%).

Criterion (5): The fact that a body has a trading arm will not disqualify it from being designated provided that the trading arm does not control the body, and any profits of the trading arm are only used to further the stated objectives of the body and the body has established procedures to ensure that any potential conflicts of interest are properly dealt with.
The Memorandum of Association of Which? sets out the objects of the company and is attached at Appendix 4. A list of the activities of Which? is set out in the annual report. Which? provides education, information and advice for the benefit of consumers through the Which? subscriptions and other media. 

In terms of our other trading arms, BGG Information Private Limited (an Indian company) publishes the magazine Right Choice within India, while Which? Financial Services Limited provides a mortgage broking service (discussed further below). Which? Legal Services Limited is not currently active (as our legal helpline operates within Which?).

Currently our financial services operations are limited to our mortgage advisory business. The aim behind Which? Mortgage Advisers is to help the public and our members to find the most suitable mortgage product available to them. A key motivation for launching Which? Mortgage Advisers was our belief that traditional mortgage brokers were failing to act in consumers’ interests and that the traditional mortgage broking model was fundamentally flawed from a consumer perspective. 

None of Which?, Which? Financial Services Limited nor any of its subsidiary trading arms controls the CA. These are separate legal entities with separate boards and governance structures. CA’s policy and campaigns activities are based entirely on promoting consumer interests and are not influenced by the activities of any of our trading arms. Please see our response under Criterion (1) above for further details regarding CA’s governance. Given the importance that we place on our reputation for independence and impartiality, we have procedures in place to ensure that any potential conflicts of interest are identified and properly dealt with. 

When pursuing a super-complaint before the FCA, the CA will be solely motivated by the interests of and detriment suffered by the consumers in the market impacted. We would never use our status as a super-complainant to gain commercial advantage. The CA confirms that it will not make super-complaints about markets in which we, or one of our trading arms, have a commercial interest.

CA uses the profits from Which? and its subsidiary trading arms to promote its overall aims. Of the £21.4m spent on our charitable activities in 2011/12, 66% related to consumer research for our products and to support our advocacy work. Of the £14.0m of expenditure relating to consumer research, £10.5m was recharged to Which? for use in its magazines and website. The remaining 34% of expenditure related to promoting consumer interests through our advocacy and media activities, and our support for other consumer organisations.

Our spend in this area increased by 32% year-on-year, from £5.6m to £7.4m between 2010/11 and 2011/12, reflecting our continued commitment to supporting the wider public on consumer issues. The table in our latest annual report shows the breakdown of our spending on advocacy by sector. In addition to this explicit advocacy spend, all our publications and our website play an important role in promoting advocacy for consumers.

CA undertakes to formally notify the Treasury of any material changes to the information supplied which could be relevant to meeting any of the criteria.

Criterion (6): Where it appears to the Treasury that a body primarily represents the interests of businesses in their capacity as consumers of financial services, the body must be able to demonstrate that it primarily represents the interests of small or medium sized businesses.

This Criterion is not relevant to CA.
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