
Chair’s Report on

APEC Intellectual Property Rights Experts Group XV

Los Angeles, California USA, July 22-23, 2002

Introduction

1 The fifteenth meeting of the APEC Intellectual Property Rights Experts Group (IPEG XV) was held in Los Angeles, California, the United States of America, from 22 through 23 July 2002.

2 The meeting was attended by representatives from: Australia; Brunei Darussalam; Canada; China; Hong Kong, China; Japan; Korea; Mexico; New Zealand; Philippines; Singapore; Chinese Taipei; Thailand; the United States of America; and the APEC Secretariat.

Agenda Item 1.  Opening

3 The Chair welcomed the participants and thanked the United States of America for hosting the meeting. 

4 The USA expressed its pleasure in hosting IPEG XV and welcomed everyone to California.  The USA invited participants to attend the IP Enforcement Seminar to be held immediately following the conclusion of the IPEG XV meeting.
5 The Chair also encouraged participants to attend the IP Enforcement Seminar
Agenda Item 2.  Adoption of the Agenda

6 The draft annotated agenda (refer to Document IPEG XV-2) was amended with no objection to move “item f” (Establishing Effective Systems for IPR Enforcement) up so that it immediately followed “item a” (Deepening the Dialogue on Intellectual Property Policy).  The amended agenda was adopted by all member economies.
Agenda Item 3.  Report to and Instructions from the CTI
7 The Chair briefed the member economies on the IPEG report submitted to the CTI-2 meeting held in Merida, Mexico on May 21-22, 2002 (refer to Document IPEG XV-3-1).  The Chair referred to the Osaka Action Agenda (OAA) as a basis to have the IPEG address the challenges brought by the advent of information technology.  The relevant IP issues therein should be the focus of discussion at this meeting and the IPEG needs to look at how to implement the action plan.  

8 The APEC Secretariat noted that the CTI Chair circulated two letters addressing work on the Shanghai Accord that needs to be done intersessionally before the next CTI meeting and before Ministerial Meeting in October, 2002 (See Documents IPEG XV-3-2 and IPEG XV-3-3).  The CTI is requesting a progress report made on the revised CAP and requests input from all member economies by the end of this month. 

Agenda Item 4.  Report on the outcome of APEC Symposium on Traditional Medicine
9 Hong Kong, China briefed the IPEG on the outcome of the APEC Symposium on Traditional Medicine held on March 19-22, 2002, in Hong Kong, China (refer to Document IPEG XV-4-1). Over 150 participants attended the symposium. Hong Kong, China referred member economies to the written report, which was prepared as a summary of main points discussed at the meeting.  Hong Kong, China will continue work on this topic and will welcome member economies’ views. 

10 Chinese Taipei thanked Hong Kong, China, for its contribution to the subject matter and indicated that traditional knowledge and folklore are very important issues these days and are receiving international interest.  Chinese Taipei is looking very closely for the best mode of protection.  In this regard, three interesting issues have arisen: 1) the patentability of traditional knowledge; 2) the balance between public interests and the exclusive right of patent; and 3) what role should the traditional Chinese herbs charter play when it comes to the patent examination process?  Since last year Chinese Taipei has been working on a Two-year Biotech Patents Protection Plan, Chinese Taipei encouraged member economies to participate more actively.

11 Singapore joined in thanking Hong Kong, China.  Singapore then asked whether Hong Kong, China has separate regulatory regimes for traditional medicines?  

12 Hong Kong, China responded that their regulatory framework would include Chinese or traditional medicines.  Hong Kong, China also has a new legislation that regulates Chinese medicine practitioners.  They will look at the legislation to determine whether there is a differentiation between regular and traditional medicines.

13 The Chair reiterated the importance of sharing such kind of information and invited every member economy to be involved internationally at WIPO, WTO and come back to address this issue at the next meeting.

Agenda Item 5.  New collective actions 

(1) item a: Deepening the Dialogue on Intellectual Property Policy 

       (Lead Economy: Convenor)

14 Mexico made a presentation on “IMPI Towards Year 2006.”  Mexico described the legal structure and organizational structure of IMPI’s responsibilities.  They include granting exclusive rights, protection of IPR, among others.  Mexico described IMPI’s mission, which is to protect intellectual property rights in order to afford legal certainty of the exclusive rights, and described IMPI’s resources to accomplish this mission by 2006.

15 Chinese Taipei briefed the IPEG on the progress of TRIPS negotiations under the WTO Doha Development Agenda (refer to Document IPEG XV-5-1-1). Chinese Taipei described the context in which the Doha Development Agenda was negotiated.  Unfinished/on-going business in the TRIPS Agreement include negotiations on the establishment of a multilateral system of registration of GI’s for wines (Article 23.4); review on application of geographical indication (GI) protection (Article 24.2); review and recommendation on scope and modalities for non-violation complaint (Article 64.3) and implementation review and amendment (Article 71.1).  

16 Chinese Taipei explained that, under the Doha Declaration, Members have only one year left to negotiate the establishment of a multilateral system of notification and registration of geographical indications for wines and spirits (i.e., by the 5th Session of the Ministerial Conference). The Work Program under the Doha Declaration will look at the extension of GI protection to products other than wines and spirits; access to medicine and public health; the relationship between TRIPS and the Convention on Biological Diversity and traditional knowledge and folklore; and non-violation disputes.  With respect to trade and development, the WTO Ministers focused on incentives for technology transfer and technical cooperation under Article 66 and Article 67.

17  Singapore thanked Chinese Taipei for its presentation, finding it useful.

18 Australia thanked the USA for its hospitality.   Australia welcomed the introduction of Doha issues into the APEC-IPEG forum, noting the forum is a useful place for discussion of the issues.  A large number of items on the agenda are linked to the Doha Agenda.  Australia noted that the current TRIPS provisions do provide GI protection for products, on the basis of unfair competition. 

19 The USA sought to clarify one of the positions on Article 23.4 currently being put forth at TRIPS Council.  The USA is a co-sponsor of one of the two main proposals  being discussed. The USA stressed the voluntary nature of the proposal and how the language in Article 23.4 requires a voluntary system.  The USA then illustrated how the USPTO would use the database embodied in the proposal to enhance their examination of GIs and trademarks. The USA reported that the proposal is the very different from the one made by the EU, which would be mandatory.  The USA also questioned the application and cost of the EU proposal. 

20. Japan noted there are mainly three issues discussed in the TRIPS Council: extension of GIs, multilateral system, and access to medicines.  With respect to access to medicines, there are four proposals of the legal mechanism now being tabled: whether to use Article 30, amend Article 31(f), waive obligation of Article 31(f) or have moratorium of dispute settlement for Article 31(f).

21 Japan then made a presentation on its IP task force, founded by the Prime Minister.  The agenda of the task force is to be carried out by 2005.  The main features of the task force include recognition of Japan as an IP-based nation, involvement of all agencies and ministries concerned, comprehensive measures for the creation, protection, utilization and development of intellectual property.

(2) item b: Support for Easy and Prompt Acquisition of Rights

(i) (item b-1) Participation in International IP-related Systems 

(Lead Economy: the USA)

22 The USA made a presentation on the importance of implementing the WIPO Copyright Treaty and the WIPO Performances and Phonograms Treaty (refer to Document IPEG XV-5-2-i-1).  In its presentation, the USA talked about the emergence of the Internet and its relationship to international copyright norms, including the enforcement of intellectual property rights.

23 Thailand responded that the problem with the Internet Treaties is that they do not alleviate all of the copyright piracy around the world.  The majority of piracy on the internet is conducted through the peer-to-peer services like Bearshare and Grokster, Morpheus, MusicCity.com, etc., which are decentralized and may not be subjected to the anti-circumvention provisions of the WCT and WPPT.  

24 Japan informed that it acceded WPPT on 9th July and also congratulated the Philippines for recently ratifying the Internet Treaties.  Japan stressed the importance of having as many countries as possible to accede to the WCT and WPPT and strongly encouraged other economies to join.  

25 The USA acknowledged the comments of Thailand but discussed how Napster was unavailing in its argument before U.S. courts that it should be shielded from liability under the ISP liability provisions of the Digital Millennium Copyright Act.  

26 Mexico stated that it had ratified both treaties.

27 The IPEG’s meeting took note of the foregoing statements and decided that the item reverted for continuous discussion at the next meeting.  

(ii) (item b-2-1) Establishing Internationally Harmonized IPR Systems

       (Lead Economy: Japan)

28 The USA made a presentation on the Trademark Law Treaty (TLT), which harmonizes administrative requirements for trademark registration.   The TLT entered into force on August 1, 1996.  It requires the use of multi-class applications, permits intent to use applications, defines the elements required for establishing a filing date, eliminates the requirements for legalized or notarized signatures, and harmonizes the terms of registration and renewal. The USA also discussed the U.S. E-Government initiative to become fully paperless by 2003. A paper-based system leads to data entry errors, requires storage space, and results in lost papers.  The USA will discount fees for paperless filing. The USA would like to have the TLT amended so that Members have the option of accepting or NOT accepting paper applications and correspondence. Other offices need not go paperless, but the USA wishes to have that flexibility so that it has the availability to provide the best services. The current wording requires members to accept paper applications.

29 The USA made a presentation on the International Harmonization of Patent Laws (refer to Document IPEG XV-5-2-ii-1), which focused on: the status of PLT entry into force and implementation in the United States, PCT reform efforts, and “work sharing” efforts and future cooperation.

30 The Chair took note of the U.S. statement and encouraged other economies to follow the same steps as the USA in sharing some component of their perspectives at the next meetings.

 (iii) (item b-2-2) Standardization of Trademark Application Form 

(proposed by Singapore)

31 Singapore noted that it was agreed that special requirements on member economies would be annexed to the form.  The latest economy to provide information was Mexico, so Singapore has prepared a separate annex for Mexico.  Singapore urged other economies that have not provided input to do so.  Singapore listed member economies that have provided input.  If Singapore can receive the input before the end of September 2002, it believes it can put everything together by the end of 2002. Given the fact that more lead-time is needed, it is more appropriate to make it deliverable in 2003. 

32 The Chair said nine member economies have not responded.  He hoped that some positive responses can be made before the end of September 2002 so as to enable this project to be further polished and made deliverable by the end of the year 2003.  

(iv) (item b-2-3) Well-known Trademarks (Lead Economy: Thailand)

33 Thailand indicated that Chinese Taipei, Papua New Guinea, the USA,  Korea and Mexico are the only members that have responded so far.  

34 The Chair invited Thailand to verify the actual number of the questionnaires that it has received so far.  In so doing, Thailand could send the questionnaires to those member economies not receiving yet for response.  The Chair will invite Thailand to make a status report at the next meeting. 

 (v) (item b-3) Cooperation on Searches and Examinations (Lead Economy: Japan)

35 Japan said that JPO and USPTO have discussed workload crisis.  There has been an explosion of applications, especially PCT application, hi-tech applications and mega applications. JPO and USPTO shared view that the sharing of mutual search and examination results is one means for reducing workload.  This is the future direction of patent examination.

36 The IPEG’s meeting reverted the agenda item for continuing discussion at the next meeting. 

    (vi) (item b-4) Streamlining the IP Process (Lead Economy: USA)
37 The USA briefed member economies on the outcome of 2 special sessions at WIPO’s Standing Committee on Trademarks on the Second Internet Domain Name Process (refer to Document IPEG XV-5-2-vi-1).  The work focused on whether the Internet’s Uniform Dispute Resolution Policy should be expanded.  Decisions were made on IGOs (the UDRP should be modified to provide binding arbitration for IGOs) and Country names (some sort of protection for country names should be established under the DNS). The SCT recommended that the issue of geographical indications in Internet domain names be discussed at the next regular session of the SCT.

38 Singapore thanked the USA for raising the issue.  It indicated that obviously member economies would have the opportunity for more input when this comes up again at WIPO.

39 The IPEG’s meeting took note of the statements and decided that this item be revert for continuous discussion at the next meeting. 

(3) item c: Electronic Processing of IPR-related Procedures

(i) (item c-1) Electronic Filing Systems (Lead Economy: USA)

40 The USA made a presentation on the automation of the USPTO’s trademark operations and the Trademark Information System (refer to Document IPEG XV-5-3-i-1). 

41 Korea made a presentation on KIPO’s e-Government experiences. Korea discussed the need for automation, the development of a plan for KIPOnet, launched in January 1999.  The KIPOnet system was designed to create a paperless system.  IPR law had to be amended to recognize electronic documents, training for employees, approaches to educate the public about the benefits of e-filing.  Operational changes were required after the KIPOnet system.  The target is full e-government by 2002.  Mid and long-term plans to work internationally and to keep up with IT developments. Korea – all IP is fully automated.  Korea said that systems need to be able to adapt to the future and even though TLT is not eligible for mandatory filing, Korea believes that PLT can vote to require it in 2005.  Korea digitizes the process for registration and trial.  Korea noted that after examining the applications, there is an electronic file.  These electronic communications are sent to the patent tribunal.  The patent court is developing a system.  It will be fully operation in the very near future.

42 Australia made a presentation on managing a changing business environment and IP Australia’s electronic initiatives.  Australia has no intention to force customers to file electronically.  
43 New Zealand made a presentation on recent online developments at the IP Office in New Zealand including the services such as online renewals, Commissioner’s decisions, journal and accession dates, etc.  

44 The United States said they will not be able to go completely electronic because the TLT requires paper filing be available.  Currently, customers can file electronically or with paper.  However, the USA finds the electronic filing issue critical to the future of the Office.  The USA hopes to move completely to an online system in the future.  At some point it is going to have to rely on the electronic copy being the official document. USA takes credit card payments, electronic fund transfers and payments from deposit accounts. 

45 The United States asked how Korea, New Zealand and Australia are handling copyrighted works in patent applications as they are put online. Korea said it had never thought of that question before.  However, once the owner submits a document, KIPO is free to use it.  New Zealand said that it also is working through those issues at the moment.  Singapore acknowledged it is an interesting question that must be solved.  Legislation may be required. Australia said they had thought about the copyright issues associated with the digitalization of the non patent prior art documents works. They are currently storing this material separately, not making it available on the web.

46 Chinese Taipei said that it is establishing its 6-year Electronic-IPO project.   Chinese Taipei would appreciate any input from other member economies.

47 Canada underlined the importance of electronic filing, and noted that in Canada, only a small percentage of the applications that is receives are currently filed electronically. Canada also said that the success to increasing electronic filing was in working closely with the private sector on electronic filing initiatives. Many of electronic processes at the Canadian Intellectual Property Office (CIPO) are based on scanning paper files, even though many of the paper files that CIPO receives most likely already exist in electronic form. The challenge for intellectual property offices was to work toward integrating the various documents which already exist in electronic form into their respective information technology systems, without going through an intermediate scanning process. 

48 Thailand has an automated system that is available to its main clients which are law firms, trade offices and the general public (through the IP library of the Department of Intellectual Property).  Electronic filing is not being considered at the moment. Thailand’s automation system is currently being revamped through the project with WIPO through the Japanese funded, Fund-in-Trust programme.

49 The Chair recognized that e-filing, as part of E-commerce, is critical to IPR automation.  IPR has to transform itself to meet with the challenges as brought by the advent of information technology.  The Chair suggested that this issue be reverted for discussion at the next meeting.

50 Regarding the on-line payment, Philippines asked about experiences accepting electronic payment that every member economy is implementing. Korea indicated that its system allows applicants to pay electronically.  Hong Kong, China is moving toward electronic search for trademarks this year and electronic filing for patents, designs and trademarks to be in place in the next two years.  Australia said that it does accept credit card payments, but encourages people to pay in response to invoices as a means of minimizing incorrect payments .

51 The Chair suggested these issues be continuously discussed at the next meeting and that all the economies share their experiences.

(ii) (item c-2) Dissemination of Information by Electronic Means 

(Lead Economy: Australia)

52 Australia announced that its survey of IP laws and institutions for each APEC economy had now been placed on the IPEG website and requested member economies to check the information for accuracy. Australia mentioned that it had recently sent out a message to all IPEG members with Webmaster contact information and a request that each economy provide a contact person relevant for work in updating the website material – Australia urged those who have not nominated a contact person to do so.  Australia suggested the survey of IP laws and institutions  remain a standing IPEG agenda item in order to remind member economies to update their information.

53 The IPEG’s meeting took note of the Australian statement.

(4) item d: Appropriate Protection of IPR in New Fields

(i) item (d): Hague Conference on International Private Law

54 The Chair suggested this issue remain on agenda for updates and for discussion at the next meeting

(ii) item (d-1): Protection for Biotechnology and Computer-related Inventions 

     (Lead economy: USA)

     Protection for Biotechnology

55 Australia noted that its biotechnology-training handbook has been finalized and is available in print or in CD.  It also is available on the IPEG Web site and on the Website of the Australian Department of Foreign Affairs and Trade.  Copies of these materials can be freely provided.

Protection for Computer-related Inventions

56 Australia announced that the Australian and Advisory Committee on IP (ACIP) has been tasked with preparing a paper on business method patents.  It is available through ACIP’s Web site www.acip.gov.au or a copy of such information will be made available upon request.

57 The Chair proposed that this item be reverted for discussion at the next meeting. It was so agreed.

(iii) item (d-2): Protection for Geographical Indications 

      (Lead Economy: Mexico)

58 Mexico gave an update on its GIs Questionnaire (refer to Document IPEG XV-5-4-iii-1), and urged those members who have not provided information to do so.     
59 Likewise, Mexico provided the updated report on its revised proposal on a snapshot list of domestic GI examples protected by each APEC economy (refer to Document IPEG XV-5-4-iii-2) and Mexico asked member economies who have not provided information to do so.
60 Canada thanked Mexico for including its input to the survey, as well as its snapshot list of domestic GI examples.

61 The Chair urged inputs from member economies relating to the establishment of snapshots. 

62 The USA presented two papers on Article 23 extension previously submitted to the WTO TRIPS Council (refer to Document IPEG XV-5-4-iii-3).  One was a response to a paper submitted by Switzerland; the Second was introduced at TRIPs council meeting last month.  The USA wanted to submit these papers to this group to demonstrate some of the practical issues that member economies would face. The main point is the burden/“real world” cost of actual implementation.

63 Thailand commented that the GI law has come into effect in July 2002. Currently, the goods that enjoy the protection under this law in Thailand are only products from abroad. However, any Thai goods that may received protection in the future will be a benefit to the country.
64 Chinese Taipei echoed the USA’s statement.  It stressed that the extent of protection each economy grants is up to the member economy.  Chinese Taipei is concerned about the cost to member economies of extending protection of wines/spirits to other goods.  Chinese Taipei desires further discussion in this forum to determine common interests so the same position could be developed.  
65 Australia welcomed the papers and endorsed the emphasis on close analysis of the potential cost of extending the protection to their products. Australia also wanted to 

stress that those advocating extension are making assumptions about what would be covered, including some country names.  It stated that WIPO SCT had extensive discussion on this topic.  It is clear there is much disagreement.  The WIPO Secretariat has been tasked with writing a paper on this for the next SCT meeting.

66 The USA appreciated Thailand’s comments, but wanted to note that if member economies are looking to trade with the EU, under current regulations it is essentially impossible for the USA and other third countries to get protection for its GIs in the EU Member States.  Thailand said that GI protection is a special protection that practically lasts forever at no cost.  The USA stressed that GIs are private rights and it is up to each member economy’s consumers to determine what is generic. GIs are territorial, not extraterritorial.  

(iv) item (d-3): Electronic commerce 

      (Lead Economy: Australia)

67 The Chair proposed to revert this item for discussion at the next meeting.  It was so agreed.

(v) item (d): Others

68 Thailand noted that it is in the process of drafting a TK law.  The drafted law alone will  not provide effective protection of traditional knowledge without the cooperation of the international community via an internation convention.  Thailand is currently in consultation with WIPO concerning the draft law.

69 Australia referenced the presentation at the last meeting in Hong Kong, China.  It wished to mention that WIPO has established a database of contractual clauses on intellectual property provisions relating to access to genetic resources and asked members to submit information.  It emphasized that confidential or commercially sensitive information need not be provided.

70 Singapore echoed the statement by Australia that this issue is being discussed in the WIPO.  Singapore is looking at how to protect.  It is a need to try and find the right balance between the rights of indigenous people and IP resources.

71 The Chair urged all the member economies that are WIPO members to provide the update of this issue at the next meeting.

(5) item e: Cooperation for Improvements to the Operation of IP Systems 

(Lead Economy: Korea) 
72 Korea made a presentation on cooperation in IP for improvement to the operation of IP systems – toward full paperless IPR process (refer to Document IPEG XV-5-5-2).  Korea noted that Thailand is in the same situation as Taiwan and Malaysia as indicated in the Chart on slide 3.  

73 Japan discussed its experiences in technical cooperation with Indonesia, Thailand, Philippines and Vietnam. Japan indicated that who is the donor and who is the recipient is a very sensitive issue and on the JPO Web site is an explanation of the automation project.

74 Chinese Taipei said that it is looking forward to working closely with Korea to carry out its 6-year Electronic-IPO project.

75 Hong Kong, China provided relevant information and said that it also received substantial support from the EPO.

76 The Chair proposed that the Korean project be implemented beginning in 2003 and asked Korea to make a status report at the next meeting. 

(6) item f: Establishing Effective Systems for IPR Enforcement (Lead Economies: 

    Australia, Japan, Mexico, the Philippines and Thailand)
    (i) (item f) General

 (ii) (item f-1) Establishment of Enforcement Guidelines

77 Japan said that the best practice it has proposed is a TILF 2002 deliverable and hopes the proposal can be finalized at the current meeting (refer to Document IPEG XV-5-6-ii-1).  Japan indicated that the nature of the paper is not binding.  It stressed that the paper was first submitted in March 2001 and urged all member economies to engage in active discussions. 

78 Singapore said that this is an area that is very important to us all and asked whether Japan was suggesting that each member economy takes it back and considers what is best for its own economy or is this what Japan suggests is best for all member economies and that they should implement these best practices.  Japan indicated that its paper be properly called APEC best practices, not Japan’s best practices.

79  Australia has similar concerns to those of Singapore about the use of the term “best practices” and noted that the use of term suggests this is a standard of practice to which all member economies should aspire.  Some of the practices set out in the paper as presently expressed would present problems for Australia because they go beyond current laws and might be beyond current TRIPS requirements.  So Australia is not in a position at this stage to endorse this proposal.

80 The United States seconded Australia’s comments and asked where copyright protection was.  Hong Kong, China also expressed the concern that since the guidelines were intended to represent the best practices among APEC Economies, they should be applicable to all economies and should be specific about what should be done.  

81 The Chair suggested Japan take into account all comments and bring the proposal back to Tokyo for further work.  He encouraged Japan to discuss via e-mail with member economies that have expressed concerns, with a copy of all communications to the Chair.  It was adopted that the IPEG at its next meeting will continue to review the paper with the goal being a deliverable by the end of 2003.  

82 Japan encouraged member economies to bring it back to their capital to consider it and send Japan their comments by e-mail. Then intersessionally, Japan would communicate economies.

(iii) (item f-2) Exchange of Information Concerning IPR Infringement
83 The Philippines made a presentation on its revised version on its “Survey on Laws and Regulations and Enforcement Practices to Control Export of Counterfeit/Pirated Products Among APEC Economies” (refer to Document IPEG XV-5-6-iii-1)  The revision included comments from Japan and the Philippines in bold.

84 Chinese Taipei asked question about two provisions and suggested the insertion of new language. Singapore commented on the compilation of enforcement issues. Singapore asked whether this overlaps the earlier work and whether IPEG needed to repeat.  Singapore also asked about number 6 and questioned if they could get sufficiently cogent answers.

85 The Chair suggested that member economies submit additional comments to the Philippines in writing. He added that the seminar on Wednesday and Thursday might give new impetus to the ongoing project.

(iv) (item f-3) Cooperation with other fora/authorities
86 Japan presented its new proposal on the APEC IPR Service Center (“Center”) (refer to Document IPEG XV-5-6-iv-1).  Japan noted that, since last IPEG’s meeting, it has received a lot of comments on its proposal.  All of those comments are taken into account and have been incorporated into the revised proposal.  Japan noted that the Service Center is designed to provide business communities with IP-related information and to inform the public where to go to protect their IPR and how to take proper actions.  Japan expressed its hope to have a good result from this meeting.

87 Japan next explained its revised proposal.  The main change in the proposal is that in the new proposal there is only one function of the APEC IPR Service Center– i.e., to provide information to the IPR holder.  The target is to help the rights holders take action, based on sufficient information, when their rights are infringed.  The Service Centers can be established by each economy to meet regional needs and can be determined by each member economy.  One Center in each economy will be assigned as an international contact point. The primary function of each Center is that it must cover all types of IPR and be a one-stop shop for providing information.  The other function is to act as a bridge between IPR holders and relevant authorities.  

88 Hong Kong, China, said it understands that the revised proposal would not require the provision of legal advice, but said that the chart in Japan’s presentation indicated that the Center would give advice on possible legal actions in individual cases, which could therefore be considered legal advice.  Hong Kong, China wanted to make it clear that the chart did not indicate Centers were to give legal advice.  Hong Kong, China, then asked about the cost of setting up and operating the Centers and whether recipient of services were expected to pay for the services. 

89 The USA thanked Japan for the enormous efforts that went into revising this proposal taking into account comments by member economies.  The USA noted that it has circulated the proposal among US agencies and interested groups in the private sector.  The USA can support such a good concept of setting up a Center, but still has a number of questions.  The USA shared the comments of Hong Kong, China with respect to costs of Centers involved.  The USA then asked a series of question about how the Center would work?  If it were operated by a non-governmental entity, how could member economies guarantee the work of the agency?  Would rights holders still be able to go forward on their own to specific agencies or must they go to the Center?  Would the Center have its own rights?  Can this be done on the Internet?  The USA said it would be very happy to work with Japan on the project, but that the questions must be answered first.

90 Thailand commented that Member States should be able to reverse engineer the procedures of the proposed APEC IPR Service Center so it would be possible for enforcement agencies to use the Center to seek clarification on rights from IPR holders.  This is due to the fact that in Thailand sometimes the IPR right holders are part of the counterfeit problem.

91 Singapore noted that enforcement is an issue that involves all member economies.    Singapore asked clarification on what is intended by specific language about showing “the possible legal choices for the IPR holders’ general reference.”  Singapore stressed the need to exercise caution on how to handle this.  Singapore asked whether the right holder would now go to Center instead of his solicitor to get advice?  It is important that each economy be able to determine how Centers are to be established.  Singapore agreed with the USA that much of the information is already out there on the Internet and asked how IPEG could structure the Centers to prevent overlaps.  Singapore also asked for clarification on what “business organizations in the IP field” meant and what is intended by “bridging” ?  

92 China explained that they have a special situation and said that China is a big country, so each local administration has established its own IPR center. China then asked for advice on how to let right holder know about the existence of the center, saying it is an important part of making the center work.

93 Chinese Taipei expressed its supports in pursuing the goal of setting up an IPR Center, but also echoed the technical concerns. Having one Web site as a single contact point might help – currently rights holder might not know what Web site to go to for specific IP-related issues. 

94 Australia expressed its support for the latest revised version.

95 Canada supported, in principle, the concept of an IPR service center, but expressed concerns with the costs associated with operating such a center, and questioned how the service center would operate given differences in legal regimes, laws, local customs and practices. Canada also asked how the service center would interface with the private rights approach to intellectual property enforcement, given that in Canada, intellectual property rights holders are advised to seek legal advice in respect of enforcement matters.

96 Japan thanked the member economies for their questions and said it would try to answer them during informal discussions at the margins of the IPEG’s meeting over the next 2 days. 

97 The Chair acknowledged the many positive comments, but also the questions. He invited member economies that raised comments to send them in writing before their departure so that Japan could have sufficient time to answer the questions via e-mail at an earlier date.  The Chair expressed that this is a collective effort, not the responsibility only of Japan.  In order to meet instructions from SOM and CTI, IPEG needs to work toward a better proposal before October 2002.  Conceptually, Japan’s proposal is a good idea, but to move from the conceptual stage to the implementation phase needs a joint effort. The Chair urged the member economies to engage in individual meetings with Japan during the next two days. 

(v) (item f-other)
98 Australia noted that at the Hong Kong IPEG meeting it had first presented its APEC IP Toolkit proposal (refer to Document IPEG XV-5-6-v-1), which comprised: 1) a conceptual framework/methodology; and 2) specific “tools” or measures to address specific enforcement problems. Australia noted that the “tools” had been revised and it now consisted of three parts: a) publications of a series of practical guides; b) training workshops and manuals; and c) education and awareness raising activities.  The proposal provides for a monitoring and evaluation framework.  Australia stressed that member economies could slot in various enforcement proposals within the cohesive overarching framework provided by the Toolkit. This would help avoid duplication and to prioritize IPEG’s work programme on enforcement.  The Toolkit could be helpful at the political level in allocating resources. 

99 Australia hoped this meeting would be able to endorse the Toolkit proposal so that it could be reported to the CTI and SOM as a “deliverable” for 2002. It would then be possible for Australia and other IPEG members in 2003 to come forward with specific proposals to further develop the Toolkit.  Australia emphasized that the Toolkit was envisaged as a framework for IPEG’s work and it was important to get inputs from other member economies.  Australia noted that the Toolkit proposal is consistent with Japan’s IPR Center proposal noting that the information exchange element has been removed from the Toolkit.

100  Singapore asked what would be the scope of the training manuals mentioned in the toolkit.  The idea of training manuals is a great idea.  They would be useful to many member economies.  Australia answered by referring to the APEC IP Enforcement Resource Handbook which had been tabled at IPEG’s meeting held in March 2001 in Sydney and noted that the elements of the toolkit, to be most useful, needed to be tailored to the particular needs of APEC economies.   Australia said that the manuals were envisaged as relevant to all member economies, not just to developing economies.  In response to a question by the Philippines, Australia will consider the ramifications of extending the digital protection guide included in the Toolkit to all copyright.

101  Japan supported the toolkit and said that this will benefit each member economy.   The USA extended its support to the proposal as well. 

102  The Chair said that the framework is almost in place.  He proposed the Toolkit project become a deliverable for 2002.  The Chair encouraged Australia to work with member economies in 2003 to consolidate the specific projects related to the Toolkits, including Hong Kong, China’s work on education campaigns.  The  Toolkit proposal was so adopted. 

(7) item g: Promoting IP Asset Management in APEC Economies (Lead economy: USA)

103  The USA made a presentation on the Software Asset Management initiative (refer to Document IPEG XV-5-7-1), summarizing reports of best practices submitted by Australia, Korea, Japan and Hong Kong, China and suggesting ways to implement the SAM initiative.

104  The Chair urged other member economies to provide examples of their best practices to USPTO to be presented at the next meeting.

(8) item h: Raising Public Awareness (Lead economies: Australia and Hong Kong, China)

105  Hong Kong, China introduced its information paper aimed at sharing with member economies Hong Kong, China’s experiences in using telephone surveys to gauge public opinion on issues relating to the importance of intellectual property rights protection (refer to Document IPEG XV-5-8-1).

106  The Chair proposed this should remain on agenda for discussion the next meeting.  It can be seen as supplementary to the toolkit proposed by Australia.  It was so agreed.

(9) item i: Facilitation of Technology Transfer through Ensuring of IP Protection

(Lead Economies: Australia and Japan)
107  The Chair stressed the importance of this topic. The member economies needed to engage in brainstorming exercises to develop concrete and useful ideas in this area.  The Chair asked Australia to shed some light on this topic.

108  Australia noted these were very preliminary ideas.  Over the last 6 years this group has been operating, there has been a very active work program. However, this would be tapering off and Australia hoped that this meeting can be used to provide some thoughts on a re-energizing and refocusing of the IPEG’s work for the next few years.  Australia will be having discussions with ABAC colleagues to explore issues that they see affect the ways their members can engage in technology transfer, particularly with respect to the IPRs protection.  By joint efforts, the member economies of IPEG could hopefully develop proposals for ways the IPEG membership may be able to progress appropriate strategies, Australia will report on this at the next IPEG meeting.
Agenda Item 6: Other Business

(1)  Other issues

109  The USA proposed the launch of a transparency initiative within the IPEG.  The USA will work intersessionally so that details of the proposal can be presented at the next meeting in New Zealand in March, 2003.

110  The Chair proposed that IPEG adopt this initiative and that the USA continue to work on the framework of such initiatives for discussion at the next meeting in New Zealand.  It was so agreed. 

111  Canada informed member economies that the Canadian Intellectual Property Office would be seeking approval in September 2002 from the appropriate bodies of the World Intellectual Property Organization to become an International Searching Authority (ISA) and International Preliminary Examining Authority (IPEA) under The Patent Cooperation Treaty, with services starting in the summer of 2004.

112   The Chair raised questions about Japan’s IPR Center proposal.  The Chair encouraged Japan to work harder to come up with a more comprehensive and detailed revised proposal, incorporating all comments made by IPEG’s member economies. The Chair invited Member economies, which have not provided comments/concerns/questions, to directly communicate with Japan in a timely manner. 

113  Japan urged that any new questions be sent in writing or by e-mail to Japan as soon as possible.  Japan stressed that it is important to continue the discussion intersessionally so as to fulfil the MRT’s instruction to report the proposal of appropriate mechanism by next Ministerial Meeting. 
Agenda Item 7: Document Access

114 The IPEG’s meeting agreed that the paper for Agenda Item 3 “Intersessional Work Arising from CTI2/SOMII/MRT” and “Preparations for CTI3”; Japan’s proposal under Item 5(6) f-1 and 5(6)f-3; and Philippines’ proposal under Item 5(6) f-2 are restricted documents.  Other documents could be derestricted to the public and uploaded to IPEG websites.  

Agenda Item 8:  Future Meetings

115 New Zealand will host the next IPEG XVI meeting on 10-11 March 2003 in Christchurch.

116 Member who wishes to host the IPEG XVII meeting will be invited to announce it’s intention.

Agenda Item 9:  Report to the Next CTI

117 The Chair reminded member economies of the instructions from CTI to follow-up from the 2nd CTI meeting/SOM II/MRT, including the submission of suggestions and inputs on the broadening and updating of the OAA, updating progress reports on the implementation of the APEC Trade Facilitation Principles, provision of preliminary inputs/findings on concrete trade facilitation action and measures intensified/developed, submission of preliminary inputs on possible pathfinder initiatives, submission of provisional inputs of Collective Actions for 2002, and updating the Matrix of 2002 TILF Deliverables.

118 The Chair, on behalf of the IPEG, thanked the USA for its excellent arrangement and generosity to host the IPEG XV meeting. 
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