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IN THE COURT OF APPEALS OF IOWA

No. 3-266 / 03-0382 

Filed April 30, 2003

IN THE INTEREST OF D.V., K.D., AND Z.D., 


Minor Children,

B.M., Mother,


Appellant.



Appeal from the Iowa District Court for Linn County, Nancy A. Baumgartner, District Associate Judge.  


A mother appeals an order terminating her parental rights to three children.  AFFIRMED.

Michael Lindeman, Cedar Rapids, for appellant-mother.


Thomas J. Miller, Attorney General, Katherine Miller-Todd, Assistant Attorney General, Harold Denton, County Attorney, and Kelly Kaufman, Assistant County Attorney, for appellee-State.  


Susan Conn, Marion, guardian ad litem for minor children.


Considered by Mahan, P.J., and Miller and Vaitheswaran, JJ.

MILLER, J.


Brandi is the mother of three children, born in August 1991, July 1997, and June 2001.  The juvenile court terminated her parental rights to the three children, finding the State had proved by clear and convincing evidence the grounds for termination of her parental rights under several statutory provisions and that termination was in the best interest of all three children.  Brandi appeals.  She contends the juvenile court erred by overruling her motion requesting that Judge Baumgartner recuse herself.  We affirm.  


Trial on the State’s petition to terminate parental rights was held on November 21, 2002, with District Associate Judge Nancy A. Baumgartner presiding.  Brandi recognized Judge Baumgartner as having been her attorney briefly in a criminal case several years earlier, but made no mention of it at that time because, as she later testified at a hearing on the motion requesting recusal, she “didn’t think it was all that big a deal until . . . I mentioned it to my attorney when he gave me a ride home after court.”  


Two weeks after the termination hearing and before Judge Baumgartner had ruled on the termination petition, Brandi filed a motion seeking a new trial.  As grounds she asserted only that Judge Baumgartner had, as an attorney, previously represented her “in criminal proceedings.”  At the time scheduled for hearing on the motion for new trial Brandi requested, and was allowed, to substitute a motion requesting that Judge Baumgartner recuse herself, for the same reasons set forth in the motion for new trial.  Judge Baumgartner then held an evidentiary hearing on the motion to recuse.  


The evidence at the hearing on the motion showed that in 1994, before becoming a judge and while serving as a public defender, then-attorney Baumgartner entered an appearance for Brandi on a pending criminal charge.  On November 29, 1994 attorney Baumgartner appeared with Brandi when Brandi tendered a guilty plea to that charge of unauthorized use of credit cards and the court accepted the plea of guilty.  Attorney Baumgartner then became a District Associate Judge on January 1, 1995.  


A different attorney represented Brandi at the time she was sentenced on January 20, 1995.  Brandi and Judge Baumgartner had no contact with each other prior to attorney Baumgartner’s brief representation of Brandi in late 1994.  After that brief representation they apparently had no contact until sometime after the termination petition was filed on August 27, 2002.  It appears highly likely they had no contact until a November 6, 2002 pretrial hearing or, more likely, the November 21, 2002 termination hearing.  


Brandi testified she did not feel Judge Baumgartner had acted inappropriately during the trial, and she had known Judge Baumgartner only as her attorney and not on a personal basis.  When asked if she felt that Judge Baumgartner had any bias toward her because she had previously represented her Brandi was non-responsive, answering only, “I’d feel more comfortable if I had another judge to preside over the case.”  She further testified that she had not been at all uncomfortable with Judge Baumgartner hearing the case, and had become uncomfortable only as a result of discussion with her attorney.  Judge Baumgartner had no recollection of Brandi, her prior, brief representation of Brandi, or of Brandi’s personal circumstances at the time of the representation.  She stated that she had no bias in the case.  She declined to recuse herself, and subsequently ruled on the termination petition.  


Iowa Code of Judicial Conduct Canon 3(C)(1)(a) (2002) requires that every judge, by an objective in-depth search of his or her conscience, must decide whether a fair trial dictates he or she should make way for another judge to preside in a given justiciable controversy.  In re Marriage of Clinton, 579 N.W.2d 835, 837 (Iowa Ct. App. 1998).  Many of the principles that apply to a request for a judge to recuse himself or herself are set forth in detail in an earlier opinion of this court.  They are as follows:  


The burden of showing grounds for recusal is on the party seeking recusal.  This burden is substantial and we will not overturn the trial judge’s decision absent an abuse of discretion.  To show an abuse of discretion, a party must show the court exercised its discretion on grounds or for reasons clearly untenable or to an extent clearly unreasonable.  


A judicial officer is disqualified from acting in a proceeding if the officer has a personal bias or prejudice concerning a party, or personal knowledge of disputed evidentiary facts concerning the proceeding.  If a judge’s impartiality might reasonably be questioned because of such bias or extra judicial knowledge, the judge should recuse himself or herself.  The test is whether a reasonable person would question the judge’s impartiality.  

A party must show actual prejudice before a recusal is necessary.  Only personal bias or prejudice is a disqualifying factor, not judicial predilection.  To be a disqualifying factor, the bias or prejudice must stem from an extrajudicial source and result in an opinion on the merits on some basis other than what the judge learned from his participation in the case.  

State v. Haskins, 573 N.W.2d 39, 44-45 (Iowa Ct. App. 1997) (citations and internal quotations omitted).  


When attorney Baumgartner briefly represented Brandi years earlier, Brandi had only one of the three children that are involved in this case.  The record contains no evidence that the earlier representation in any way involved that child, or any information concerning that child.  The record contains no evidence that in the earlier representation attorney Baumgartner acquired any information concerning Brandi’s circumstances that had any bearing on the issues in this case many years later.  The record is devoid of any evidence that, as a result of the much earlier and very brief representation, Judge Baumgartner had any personal bias or prejudice concerning Brandi, or had any personal knowledge of disputed evidentiary facts concerning this proceeding.  


Applying the principles set forth above, we conclude Judge Baumgartner’s impartiality could not reasonably be questioned, Brandi has failed to meet her burden to show grounds for recusal, and Judge Baumgartner did not abuse her discretion in declining to recuse herself.  Denial of recusal is the only issue involved in this appeal.  We therefore affirm the juvenile court’s termination of Brandi’s parental rights.  


AFFIRMED.
