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Chapter 30: Bankruptcy Law
30–6. Case Problem with Sample Answer

James Stout, a professor of economics and business at Cornell College in Iowa City, Iowa, filed a petition in bankruptcy under Chapter 7, seeking to discharge about $95,000 in credit-card debts. At the time, Stout had been divorced for ten years and had custody of his children: Z. S., who attended college, and G. S., who was twelve years old. Stout’s ex-wife did not contribute child support. According to Stout, G. S. was an “elite” ice-skater who practiced twenty hours a week and had placed between first and third at more than forty competitive events. He had decided to home school G. S., whose achievements were average for her grade level despite her frequent absences from public school. His petition showed monthly income of $4,227 and expenses of $4,806. The expenses included annual home school costs of $8,400 and annual skating expenses of $6,000. They did not include Z. S.’s college costs, such as airfare for his upcoming studies in Europe, and other items. The trustee allowed monthly expenses of $3,227—with nothing for skating—and asked the court to dismiss the petition. Can the court grant this request? Should it? If so, what might it encourage Stout to do? Explain. [In re Stout, 336 Bankr. 138 (N.D. Iowa 2006)]
Sample Answer:

A trustee has the power to make a motion to dismiss a bankruptcy petition when the trustee believes that allowing the debtor’s petition would be a substantial abuse of the bankruptcy code. Courts can and usually do grant trustees’ motions, particularly when the circumstances indicate that the debtor has the ability to repay some of the debts. Because in this situation the costs related to skating and home schooling are high in proportion to the debtor’s income, the court should probably grant the trustee’s motion. Even if Stout cannot continue his Chapter 7 case, however, he will be able to file a Chapter 13 bankruptcy petition. Under Section 707(b) of the Bankruptcy Code, a Chapter 7 debtor’s ability to fund a Chapter 13 plan is the primary factor in deciding whether to allow the debtor to proceed under that chapter. That ability is subject to a determination of a debtor’s “reasonable and necessary expenses” and “disposable income,” which must be applied over a certain period to debt payment. In this context, the court would have to determine whether Stout’s expenses for G.S.’s home schooling and skating were reasonable and necessary. A likely conclusion, under the circumstances, including G.S’s academic achievement despite her absences from public school, would be that the home schooling is unnecessary. The skating expenses would also likely be construed as unnecessary. Under a Chapter 13 plan, these amounts would be made available for payments to creditors.

