
Chapter 10 Practice Exam

Matching Questions

Match the following terms with their definitions:

(3)
A.
Fraud
(5)
C.
Part performance
(1)
D.
Exculpatory clause
1.
A contract clause intended to relieve one party from potential tort liability

3.
The intention to deceive the other party

5.
Entry onto land, or improvements made to it, by a buyer who has no written contract

True/False Questions

Circle true or false:

1.
T
F
A contract may not be rescinded based on puffery.

3.
T
F
Noncompete clauses are suspect because they tend to restrain free trade.

5.
T
F
A court is unlikely to enforce an exculpatory clause included in a contract for surgery.

Multiple-Choice Questions

7.
In which case is a court most likely to enforce an exculpatory clause?

(a)
Dentistry

(b)
Hang gliding
(c)
Parking lot

(d)
Public transportation

(e)
Accounting

9.
Tobias is selling a surrealist painting. He tells Maud that the picture is by the famous French artist Magritte, although in fact Tobias has no idea whether that is true or not. Tobias’s statement is

(a)
Bilateral mistake

(b)
Unilateral mistake

(c)
Fraud

(d)
Misrepresentation

(e)
Legal, as long as he acted in good faith

11.
You drive up to a fancy restaurant and hand your car keys to the valet. You have created

(a)
An exculpatory clause

(b)
A noncompete clause

(c)
A bailment

(d)
An illusory contract

(e)
An adhesion contract
Short-Answer Questions

13.
Brockwell left his boat to be repaired at Lake Gaston Sales. The boat contained electronic equipment and other personal items. Brockwell signed a form stating that Lake Gaston had no responsibility for any loss to any property in or on the boat. Brockwell’s electronic equipment was stolen and other personal items were damaged, and he sued. Is the exculpatory clause enforceable?

Answer: According to the North Carolina Supreme Court, no. The court held that boat repairing is in the public interest and that it is against public policy for a company in that business to use an exculpa​tory clause to escape liability for its own negligence. The clause was void and Brockwell won. Note that while most states would extend public policy to cover auto repairs, not all states would include boat repairs, Brockwell v. Lake Gaston Sales & Service, 105 N.C. App. 226, 412 S.E.2d 104 (N.C. Ct. App. 1992).

15.
ETHICS: Richard and Michelle Kommit traveled to New Jersey to have fun in the casinos. While in Atlantic City, they used their MasterCard to withdraw cash from an ATM conveniently located in the “pit,” which is the gambling area of a casino. They ran up debts of $5,500 on the credit card and did not pay. The Connecticut National Bank sued for the money. What argument should the Kommits make? Which party, if any, has the moral high ground here? Should a casino offer ATM services in the gambling pit? If a credit card company allows customers to withdraw cash in a casino, is it encouraging them to lose money? Do the Kommits have any ethical right to use the ATM, attempt to win money by gambling, and then seek to avoid liability?

Answer: They should and did claim that they borrowed the money to gamble. They argued correctly that a gambling debt is unenforceable in Connecticut. The appellate court remanded the case so that the trial court could determine whether the bank knew that the money was borrowed for gambling. If the bank knew the intended use of the money (which a court could but need not infer from the loca​tion of the ATM) , the debt is void. Connecticut National Bank of Hartford v. Kommit, 31 Mass. App. Ct. 348, 577 N.E.2d 639 (Mass. Ct. App. 1991). As to which party has the high ground, of course, the answer is that it is a tie for last place. Clearly the credit card company is encouraging people to gamble, by placing its ATM in the gambling pit. Just as certainly, the Kommits are trying to have it both ways, gambling in the hopes of a quick gain, then attempting to avoid liability by invoking this legal principle. Generally, when faced with two parties who are both less than saintly, courts attempt to make rulings that will be in the best interests of society, in the long term.

17.
Lonnie Hippen moved to Long Island, Kansas, to work at an insurance company owned by Griffiths. After he moved there, Griffiths offered to sell Hippen a house he owned and Hippen agreed in writing to buy it. He did buy the house and moved in, but two years later, Hippen left the insurance company. He then claimed that at the time of the sale, Griffiths had orally promised to buy back his house at the selling price if Hippen should happen to leave the company. Griffiths defended based on the statute of frauds. Hippen argued that the statute of frauds did not apply because the repurchase of the house was essentially part of his employment with Griffiths. Comment.

Answer: Hippen’s claim fails. The purchase-or repurchase- of a house is the classic interest in land, and any such promise must be in writing to be enforceable. Hippen v. First National Bank, 1992 U.S. Dist. LEXIS 6029 (D. Kan. 1992).
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