0
1


Sea-Me-We-3

Financial Procedures


SECTION 1 - SCOPE OF THE FINANCIAL PROCEDURES

1.1
The purpose of these Procedures is to specify and detail the conditions of application of the financial matters of the SEA-ME-WE-3 Construction and Maintenance Agreement (hereinafter called the "C&MA") to the Signatories and to the IRU's Purchasers.

1.2
Sections 2 to 10 of this document detail the financial Procedures relating to Portion S Capital Costs.

1.3
Section 11 details the Procedures concerning Portion T Capital Costs.

1.4
Sections 16 to 18 detail the Procedures relating to the operation and maintenance of the Cable System.

1.5
Sections 19 and 20 are dealing with audit Procedures and termination of activities.

1.6
Annex 1 of this Section 1 outlines the terms of reference of the Financial and Administrative Subcommittee (F&A Subcommittee) as defined in Annex 4 of the C&MA.

1.7
Each Party shall designate a financial correspondent for the matters relating to the application of this Financial Procedures. A directory of the Financial and Administrative Sub-Committee members shall be attached as Annex 2 of this Section 1.

1.8
FRANCE CABLES ET RADIO (FT) has been designated as the Central Billing Party for the SEA-ME-WE-3 Cable System.

1.9
Annex 3 of this Section 1 outlines the terms of reference of the Central Billing Party (hereinafter called the "CBP") as defined in Annex 4 of the C&MA.

1.10
A list of references and addresses of each Party, for billing purpose will be attached as Annex 4 of this Section 1. Any modification shall be communicated by the concerned Party(ies) to the CBP.

1.11
On request of the Management Committee or the Financial and Administrative Subcommittee, the CBP may proceed with any update of the Financial Procedures and will dispatch the subsequent amendments to all Parties.

SECTION 1 - Annex 1
TERMS OF REFERENCE FOR THE FINANCIAL AND ADMINISTRATIVE SUBCOMMITTEE (F&A SC)

(As per Annex 4 of the C&MA)


Eligibility : all Parties to this Agreement.


DECISION MAKING: all decisions made by this F&ASC shall be subject to consultation among the parties, who shall make every effort to reach agreement with respect to matters to be decided. In the event agreement cannot be reached on any matter, the matter shall be referred to the Management Committee for a decision.


TM shall provide the Chairman of the F&ASC with ARENTO and Telstra providing the supportive joint Co-chairmen.


RESPONSIBILITIES

1.
To review and co-ordinate billing and accounting Procedures (including the provision of payment under default) under the terms of this Agreement and the Supply Contracts, (e.g. Terminal Station Costs, Portion S Capital and O&M costs).

2.
To prepare a budget for approval by the Management Committee based on information provided by the Procurement Group, showing:

a.
fixed costs by major cost elements

b.
costs incurred by all budgetary cost elements

c.
division of costs among Portions if required

d.
semi-annual cash-flows per calendar year

e.
billing amounts by calendar quarter

3.
To monitor the following items by comparison with the budget:

a.
expenditure to date

b.
costs outstanding

c.
variations and reasons therefore


4.
The F&ASC may carry out a detailed investigation or audit in any area of project expenditure, to the extent that this Agreement permits, where instructed by the Management Committee or by a majority of the members of this subcommittee.

5.
To establish Procedures for the conduct of periodic and final audits, including responsibility for the billing and payment of the costs thereof  as appropriate, to the extent that the terms of this agreement or the supply contracts allow such audits.

6.
To assist the Management Committee as necessary in the interpretation of the financial terms of this Agreement.

7.
To advise the Management Committee on the budgetary implications of proposed engineering changes.

8.
To assist the AR&RSC in developing commercial terms under which  SEA-ME-WE 3 may be used either as a restoration medium for such other transmission systems or for  Occasional Commercial Use.

9.
To establish financial Procedures for financial adjustments resulting from adjustments to assignment schedules.

ADDITIONAL ACTIVITIES

10.
To submit reports to the Management Committee as appropriate or as requested by the Management Committee.

11.
To carry out such other responsibilities as the Management Committee may request.

12.
In the performance of the above responsibilities, the F&ASC shall work as appropriate with the other  subcommittees and the Procurement Group.

SECTION 1 - Annex 2
Directory of the F&A Sub-committee Members

SECTION 1 - Annex 3

TERMS OF REFERENCE FOR THE CENTRAL BILLING PARTY (CBP)

(As per Annex 4 of the C&MA)


The Management Committee shall appoint the CBP, who shall provide the central billing functions as outlined herein.

RESPONSIBILITIES

1.
To render bills to, and receive payment from, the Parties and to make payment with regard to Supply Contract costs relating to SEA-ME-WE 3 Portion S, subject to the approval of the Procurement Group.

2.
To render bills to, and receive payment from, the Parties and to make payment with regard to O & M costs relating to SEA-ME-WE 3 Portion S.

3.
To render bills to, and receive payment from, the Parties and to make payment with regard to non-contract costs relating to SEA-ME-WE 3.

4.
To provide a central billing function for IRU sales and Occasional Commercial Use (OCU) service.

(a)
Render bills to, and receive payments from, IRU Purchasers and distribute the revenues to the Parties concerned in accordance with the Proceduress approved by the Management Committee.

(b)
Render bills to, and receive payments from, OCU lessees and distribute the revenues to the Initial Parties in accordance with the Procedures approved by the Management Committee.

5.
To monitor the amount of each Party’s share of costs, and make any necessary adjustments as soon as practicable and render any necessary bills and refunds in order that each Party may bear its proper share of the costs  provided under the terms and conditions of this Agreement.

6.
To  report to, and assist the F&ASC, and also to submit such reports to the Procurement Group and other subcommittees as may be appropriate, or as may be requested  in executing their tasks assigned by the Management Committee.

7.
To report to the Management Committee any default in payment by any of the Parties, as defined in this Agreement.

8.
To develop detailed Procedures based on the terms and conditions of this Agreement for billing and payment. Such Procedures shall be submitted to F&ASC for review. The Management Committee shall approve the Procedures.

9.
To maintain records of billing activities under the Procedures for a period of five years from the completion of billing.

10.
To carry out such other tasks as the Management Committee may direct.

SECTION 1 - Annex 4

Party Addresses for Billing and Payment

SECTION 2 - OVERALL BUDGET FOR PORTION S

2.1.
The overall budget for Portion S Capital Costs, as approved by the Management Committee (2nd MC Meeting, Beijing, China, 24-25 March 1997) is shown as Annex 1 of this Section 2.

2.2.
The Overall Budget has been established in U.S. Dollars. For expenditure quoted in other currency, the relevant amounts have been converted using the exchange rates shown in Annex 1 of Section 3.

2.3
When deemed necessary the CBP will under the direction of the F&A Subcommittee revise the overall Budget. Any change in the grand total of Budget, will be submitted to the Management Committee for approval.

2.4
The follow-up of the Budget will be made with "standard exchange rates" for expenditure incurred in currencies other than the USD.

2.5
The purpose of using "standard exchange rates" to aggregate the budget is to clearly separate Budget variations resulting from exchange rate fluctuations throughout the implementation period, from those corresponding to actual variations in the System cost.

2.6
The standard exchange rates, as specified in the above paragraphs, are attached as Annex 1 of Section 3.

SECTION 2 - ANNEX 1

Overall Budget for Portion S

SECTION 3 - CURRENCIES - EXCHANGE RATES - FINANCIAL CHARGES

3.1.
During the implementation period of the project, the CBP will receive bills in the following currencies :

(i)
 For the Supply Contracts :
In US Dollars and Japanese Yens (except for Seg. S7). 

(ii) For the Non-Contract Costs :
Currency of the respective Party or currencies in which the expenditures are incurred or any other currency(ies) as agreed to by the Management Committee.

3.2
Invoices received by the CBP (from the Suppliers or any other billing Party) in currency other than those defined in 3.1 (i) above, shall be converted into U.S. Dollars.

3.3
All bills rendered by the CBP shall be payable in USD or JPY, currencies in which the bills are rendered at the principal office of the CBP

3.4
Payments from the CBP to the Suppliers or to any other billing Party shall be made in the currencies in which the bills are rendered.

3.5.
Conversion of currencies, as defined in para. 3.2 above, shall be made with an official exchange rate in force on the date the bill is processed by CBP.

3.6
Adjustments will be billed by the CBP to cover any exchange rate difference between the rate used for its billing process and the rate in force when the actual payment is made to the Suppliers (or to the billing Party).

3.7.
The keeping of books by the CBP shall be made in US Dollars and Japanese Yens, being respectively the main currencies of the Supply Contracts.

3.8
In accordance with Article 10.5 of the C&MA, bills issued by the Parties and sent to the CBP shall not contain amounts for appropriate financial charges calculated for more than 180 days.

3.9.
The rate for « appropriate financial charges » referred to in Article 9.1 of the C&MA and applied by the Parties for their billing to the CBP shall be as defined in Article 10.5 of the C&MA hereafter :

«financial charges shall be computed as applicable on a daily basis from the date the cost  is incurred until the date payment is due, at a rate equal to the lowest publicly announced prime rate or minimum commercial lending rate, however described, for 90 day loans in the currencies of the Terminal Parties or the currency of billing, as applicable, charged by established commercial banks in the countries concerned on the fifteenth day of the month in which the costs were incurred by the billing parties. If such a day is not a business day, the rate prevailing on the next business day shall be used ».

Annex 5 of the C&MA is attached as Annex 2 of this Section 3.

3.10.
The rate for the "extended payment charges" to be applied by the Parties in case of delays of payments of their own bills shall be as defined in Article 10.6 of the C&MA hereafter :

« Amounts billed and not Paid when due shall accrue extended payment charges from the day following the date on which payment was due until Paid. If the due date is not a business day, the due date shall be postponed to the next business day. For the purposes of this Agreement, extended payment charges shall be computed at 125% of the  rate described in Paragraph 10.5 on the day following the date payment of the bill was due. »

3.11. The appropriate financial charges and the extended payment charges shall be calculated on the basis of the actual number of days elapsed, divided by 365.

SECTION 3 - Annex 1

Standard Exchange Rates

( See Initial Budget , Issue April 1997 )



1
USD
=
108
JPY




 
=
5.00
FRF





=
3.39
EGP

SECTION 3 - Annex 2

SOURCE OF RATES FOR FINANCIAL CHARGES

For purposes of effectuating Paragraph 10.5 of this Agreement, the lowest publicly announced prime rate or minimum commercial lending rate for ninety day loans will be based upon the following interest rates for the indicated Party and currency:

ARENTO :


NATIONAL BANK

(EG Pounds)


Main Branch





Sherief Street





Cairo, EGYPT

BELGACOM:


Official Brussels Interbank Offered Rate (BIBOR)

(Belgian Frank)


as published in “l’ECHO”

BT :



The official London Interbank Offered Rate (LIBOR)

(Pounds Sterling)

CAT :



The Siam Commercial Bank Public Company Limited

(Thai Baht)


9 Ratchada Bhisak Road





Bangkok 10900





Thailand

CT:



Bank of China

(Yuan)



410, Fucheng mennei dajie





Xicheng District




Beijing
CTM:



Macau Interbank Offered Rate (MAIBOR)

(Patacas)


published by the Authoridade Monetaria e Cambial de Macau 



(AMCM)

CYTA:



The Central Bank of Cyprus

(Pounds)


Nicosia - Cyprus

DTAG:



Official Frankfurt Interbank Offer Rate (FIBOR)

(DEM)



Frankfurt

ETISALAT:


National Bank of Abu Dhabi

(DRM)



Main Branch





P.O. Box 46175





Abu Dhabi





U.A.E.

FT :



The official Paris Interbank Offered Rate (PIBOR)

(French Francs)


as published in ‘Les Echos’

GTO:



Oman International Bank (OIB)

(Dollars)


Al - Khwair Branch





P.O. Box 1727 PC111, Muscat





Sultanate of Oman

HKTI:



The official London Interbank Offered Rate (LIBOR)

(Dollars)


plus three (3) per cent margin

ITDC:



The Bank of Taiwan

(Dollars)


Taipei

INDOSAT :


BANK DAGANG NEGARA



(Rupiah)


5, Jalan M.H. Thamrin





JAKARTA 10110





INDONESIA.





Bank BNI





Kav. 1, Jalan Jenderal Sudirman





JAKARTA 10001





INDONESIA.

JTB:



The official London Interbank Offered Rate (LIBOR)

(US Dollars)

KDD:



The Bank of Tokyo-Mitsubishi Ltd.,

(Yen)



7 - 1, Marunouchi 2-Chome, Chiyoda-ku,





Tokyo, 100 





Japan





The Dai-Ichi Kangyo Bank Ltd.,





1 - 5, Uchisaiwai-cho 1 - Chome, Chiyoda-ku,





Tokyo, 100





Japan

KT: 





(US Dollars)


? ? ?
MARCONI :


The Official Interbank Lisbon Offered Rate (LISBOR)

(Escudos)

MOPTT :


RIYAL Interbank rate used by Saudi-American Bank

(Riyals)


P.O. Box 833





RIYADH 11421





KINGDOM OF SAUDI ARABIA

MPT:



The official London Interbank Offered Rate (LIBOR)

(US Dollars)

OPT :



The official London Interbank Offered Rate (LIBOR)

(US Dollars)

ONPT:



Bank Al Maghreb

(US Dollars)


Departement Etranger





Av. Med V Rabat





Morocco

OTE:



NATIONAL BANK OF GREECE

(Drachma)


Athens





COMMERCIAL BANK OF GREECE





Athens

PTCL:



The official London Interbank Offered Rate (LIBOR)

(US Dollars)

PLDT:



Bangko Sentral ng Pilipinas 

(Dollars)


Raxas Boulevard





Manila





Philippines

SINGTEL :


The official London Interbank Offered Rate (LIBOR)

(Dollars).

SLTL :



PEOPLES BANK/International Division

(Rupees)


GENERAL OFFICE





ANCL Building





D.R. Wijewaardena mawatha





COLOMBO 2, SRI LANKA





BANK OF CEYLON





Headquarters Building





4, Bank of Ceylon Mawatha





COLOMBO 1, SRI LANKA

TELECOM ITALIA:

The Prime Rate A.B.I.

(It. Liras)


published by the “Sole 24 Ore” newspaper

TM :



The Official Kuala Lumpur Interbank Offered Rate (Malaysian Ringgit)

(KLIBOR)

TELSTRA:


Westpac Banking Corporation

(Australian Dollars)

360 Collins Street





Melbourne





Victoria 3000





Australia

TURK TELEKOM:

ZIRAAT BANKASI

(Turkish Liras)


Merkez Subesi





ULUS ANKARA





TURKEY

VSNL :



Reserve Bank of India

(Rupees)

VNPT:



Bank for Foreign Trade of Vietnam (VIETCOMBANK)

(US Dollars)


49 Ly Thai To Street, Hanoi, Vietnam

SECTION 4 - CBP BANK ACCOUNTS

4.1.
The CBP has opened two bank accounts at « Credit Commercial de France ». These bank accounts are operated in US Dollars and Japanese Yens respectively. They are designated hereafter as the CBP Bank Accounts.


The CBP banking references are quoted as Annex 1 of this Section 4.

4.2.
All payments concerning the Supply Contract Costs and the Non-Contract Costs shall be made through the CBP Bank Accounts in accordance with the payment Procedures described in Sections 6 and 7 below

4.3.
All payments by the Parties to the CBP shall be made free of bank charges. However in the event of a difference between the amount billed by the CBP and the payment received from the Party, due to any transfer charges, the short-payment shall be carried over to the following bill issued by the CBP to the same Party.

4.4.
Inter-bank transfer charges incurred by the CBP for payment to the Suppliers (or to any other billing Party) will be paid up front by the CBP and charged to the Parties after the RFS date of the System. These costs will be apportioned between the Parties in proportion to their respective investment share.

4.5.
The CBP shall make all appropriate arrangements with Crédit Commercial de France, in view to obtain interest on funds rendered available during short periods.

4.6
During the implementation period this interest will serve to cover the inter-bank transfer costs incurred by the CBP (see 4.4.). After the RFS date, a balance will be made for each Party between its share in this interest and its share in the transfer costs.

4.7.
To prevent any misappropriation of funds transferred to the CBP, FT has implemented a Procedure of two signatures for payment authorisation from the CBP bank accounts as follows :

-
one signature of an authorised FT top executive manager, and

-
one signature of an authorised representative of FT Submarine Cable Department.

4.8
FT will be liable to the Parties in the event of any misappropriation of funds deposited in the CBP bank accounts.

4.9
In order to accelerate the inter-bank money transfers, it is highly advisable that the Parties initiating their payment request their broker the sending of a SWIFT Telex to the  Credit Commercial de France.

SECTION 4 - ANNEX 1

CBP Banking References

Credit Commercial de France

Agence du Commerce International

115, Avenue des champs Elysées

Paris 75008

France

Telephone : +33.1.40 70 76 08

Fax : +33.1.40 70 72 00

****

Account in Japanese Yen (JPY)

FT SEA-ME-WE-3  Nr 369/2003049/65

Via Sumitomo Bank - Tokyo - A/C 4806

****

Account in U.S. Dollar (USD)

FT SEA-ME-WE-3  Nr 369/2003049/39

Via CHASE MANHATTAN - New York City

A/C 544715469 ABA 021000128

****

SECTION 5 - ALLOCATION OF COSTS AMONG THE PARTIES

5.1
Initial Project :

5.1.1
Notwithstanding clause 10.1 of the C&MA which stipulates that capital costs of the SEA-ME-WE-3 System must be borne by the Parties in accordance with Schedule B, the F&A SC has worked out a new schedule B with purpose to ease the billing of capital costs by the CBP and payments due by the Parties.

5.1.2
Theoretically, C&MA Schedule B applies to all invoices received from the Suppliers whatever the Segment or the currency is. This means that the ninety-two SEA-ME-WE-3 Parties should receive two invoices (or more) every quarter in two different currencies (USD or JPY).

5.1.3
However some Parties may wish to pay for their investment with one single currency (JPY or USD) instead of two, particularly those who have entered into a Financing Agreement (if any). Thus, by concentrating their payments onto one Segment (or one Supplier) they will not have to make disbursements in another currency.

5.1.4
Some Parties have already made significant payments (i.e. ex-Tagide-2 Parties) which must be taken into consideration for the evaluation of their remaining payments in SEA-ME-WE-3. Also, Arento has expressed the wish to concentrate their investment onto Segment S7 (terrestrial link in Egypt). 

5.1.5
With consideration to the above, the purpose of the new Schedule B (named Schedule B-1) is to allow such simplifications provided that the contribution of each Party eventually matches with the percentages shown in C&MA Schedule B.

5.1.6
It can be seen from Schedule B-1 that the totals for each Party in USD are strictly compliant with their investment share derived from C&MA Schedule B.

5.1.7
In the event that the use of Schedule B-1 would create some financial imbalances during the project implementation, this would be corrected at the RFS Date of the System by a financial adjustment conducted by the CBP.

5.1.8 Schedule B-1 will be used for billing by CBP when it is formally approved by the Management Committee (see para. 10.3 of the C&MA)

5.2
Upgrade Costs

5.2.1
Subsequent to the collection of funds for the voluntary top-up investment, in June 1998, the MC informed the PG to start negotiations with the Suppliers for the implementation of the technical upgrade of the whole SEA-ME-WE 3 System from 4 to 8 wavelengths.

5.2.2
N.A. informed that they have collected subscriptions amounting to USD 135 M (subject to confirmation by N.A.) and PG has estimated the Supply Contract costs for such Upgrade at USD 115 M.

5.2.3
Taking into account that the commercial conditions are not yet finalised, the first billing for the Upgrade will take place either in January 1999 or in April 1999, and the CBP will receive separate invoices related to the Upgrade costs.

5.2.4
It is suggested not to change schedule B-1 and to set up a new schedule B-2 for payment of the Upgrade including only Parties which have voluntarily increased their investment in the System (see Annex 2).

5.2.5
The C&MA schedules B to H will be updated by the NA for approval by MC.

5.2.6
It is suggested that an interim settlement of accounts be done by the CBP as soon as practicable after payment of the last Billing Milestone (BM18) based on revised C&MA Schedule B.

5.2.7 The Final Settlement of Accounts will take place after RFPA date of the Upgrade, based on schedule B in force at that time.

SECTION 5 - ANNEX 1

Schedule B-1

in use for Initial project

SECTION 5 - ANNEX 2

Schedule B-2

in use for upgrade costs

SECTION 6 - BILLING AND PAYMENT OF SUPPLY CONTRACTS EXPENDITURE

6.1.
Paragraph 9.1 of the C&MA defines the Portion S Capital Costs as follows :


« Portion S capital costs are the costs incurred in connection with the engineering, provision, construction and installation of Portion S, or causing it to be engineered, provided, constructed and installed.. ».

6.2.
In accordance with the terms of the Supply Contracts the Suppliers of Portion S will not render their bills to the CBP more frequently than once a quarter. Invoices shall reach the CBP on the 10th calendar day of the quarter or on the following working day if the 10th is not a working day in the CBP’s country.

6.3
The CBP will verify the conformity of the Supplier invoices with the equipment, work or services completed, by means of the adequate and complete supporting documentation received from the Inspection Authorities.

6.4
The CBP shall ensure that the invoices received from the Suppliers are arithmetically correct and are compliant with the terms of payment of the Supply Contracts.

6.5.
The CBP will apportion the bills received from the Suppliers depending on the respective share to be borne by each Party. The CBP will apply schedule B-1 as stated in Section 5.

6.6.
On the day the invoices to the Parties are dispatched, the CBP will fax mail (or e-mail) to the Parties involved the amount owed and the latest date at which the funds must be received in the CBP bank accounts. The billing packages will be dispatched by express courier.

6.7.
For payments to be made through a Loan Agreement (if any), the CBP will issue pro-forma invoices to the relevant Party for the amounts to be directly paid by the banks to the Suppliers.

6.8.
The terms of payment for Portion S Supply Contract are attached as Annex 1 of this Section 6.


These terms of payment specify a 60 day period between the date the CBP receives the bills from the Suppliers and payment is made to the Suppliers. The CBP will send fax/e-mails and invoices as mentioned in paragraph 6.6. above within 7 days following the date of receipt of the Supplier bills, so as to allow a 45 day period for the payment by the Parties. This would leave a minimum of 5 working days before the deadline for payment to the Suppliers.

6.9
In accordance with paragraph 10.10 of the C&MA,


"a bill shall be deemed to have been accepted by the Party to whom it is rendered if that Party does not present a written objection to the CBP on or before the date when payment is due".


Such objection by a Party would have to be received by the CBP in a written form within 45 days of dispatching of the CBP bill.

6.10.
Any refunds of money from a Supplier relating to a sustained objection to a Supplier bill already paid will be transferred by the CBP to the concerned Parties as soon as the funds are received from the Supplier including the financing charges calculated in accordance with the terms and conditions of the relevant Supply Contract. The CBP will dispatch the subsequent Credit Notes to the relevant Parties.

6.11.
The period of 45 days given to the Parties to make payment should normally be sufficient to avoid any delay of payment. However, if it happens that the overall funds claimed from the Parties concerned have not been paid in time to the CBP bank accounts, the CBP will then remit the sums immediately available to the Suppliers at the due date and will urgently notify the Party(ies) in default.

6.12.
Any financial consequence which according to the terms of the Supply Contracts could arise from such delays in payment to the Suppliers (including bill's objection not sustained) shall be the entire and sole responsibility of the Party(ies) in default.

6.13.
According to paragraph 22.1 of the C&MA, if any Party fails to make any payment on the date when it is due, and such default continues for a period of at least two months after the date when payment is due, the Central Billing Party, or the billing Party as appropriate, may notify the defaulting Party in writing of its intent to notify the Management Committee of the status of the matter and to request the reclamation of capacity, as provided for in this Paragraph, if full payment is not received within four months of such notification to the defaulting Party.  If full payment is not received within such specified period, the Central Billing Party, or the billing Party as appropriate, may notify the Management Committee of the status of the matter and request that the Management Committee reclaim the capacity in SEA-ME-WE 3 assigned to the defaulting Party.

6.14.
If the event described in paragraph 6.13 above occurs, the CBP will continue to use its best endeavours to recover the funds from the defaulting Party and to redistribute the funds to the other Parties as soon as they are received. Extended payment charges, as defined in paragraph 3.10 of the present Procedures, will be billed by the other Parties to the defaulting Party through the CBP, these charges being calculated from the dates at which the other Parties have advanced the funds up to the dates at which they have been reimbursed for the corresponding amounts.

6.15.
In the event that the CBP, under its own responsibility, delays payment to the Suppliers, the financial consequence which could arise, according to the terms of the Supply Contracts, shall be the entire and sole responsibility of FT.

Section 6 - ANNEX 1

Terms of Payment of Portion S Supply Contracts

(Excerpt of the ALCATEL-AT&T-KDD-MARISTEL Contract - Clause 15)

Clause 15
Terms of payment

15.1
Responsibility for payment


The liability of each of the Purchasers for payments to the Contractor for the Work to be performed in accordance with the Contract shall be limited to their respective portion of the total Contract price as follows :


[See Contract]


No individual Purchaser will be liable to the Contractor in any way whatsoever for payments defined as the responsibility of the other Purchaser.

15.2
Billing Schedule

The Billing Schedule is given in Part 3.

15.3
Billing Procedures

15.3.1
The Contractor shall render all invoices together with supporting documents to the Central Billing Party with copies to the Purchasers. The address of the CBP shall be notified in writing to the Contractor within (30) days of Contract signature.

15.3.2
Invoices shall reach the CBP not more than once each quarter and by the 10th calendar day thereof, for acknowledgement of the invoices on the 10th of the month or on the following working day if the 10th is not a working day in CBP’s country.

15.3.3
Invoices shall be submitted in an agreed format. The quarterly invoices to the Purchasers shall show the total prices and the relevant Billing milestone(s) billed in accordance with Part 3 (Billing Schedule). The amount due to the Contractor on each such invoice from the Purchasers shall be computed in accordance with Sub-Clause 15.1 and the amount payable by each Purchaser shall be clearly stated in each invoice.

15.3.4
No invoice shall be submitted claiming payment earlier than that set out in Part 3 ( Billing Schedule).

15.3.5
An invoice shall be deemed to have been accepted for payment if neither the CBP nor a Purchaser presents a written objection on or before the date in which the payment would have been due.

15.3.6
In the event that the CBP or a Purchaser objects to an invoice as mentioned in Sub-Clause 15.3.5 above, the Purchasers and the Contractor shall make every reasonable effort to settle promptly the dispute concerning the invoice in question. Notwithstanding the fact that in the meantime another invoice concerning a different milestone may have been submitted and accepted by the Purchasers, upon settlement of said dispute, the Contractor shall be entitled to resubmit the corrected invoice in accordance with Sub-Clause 15.3.2 above.

15.3.7
Timing of Billing

i)  The Contractor shall bill according to the Billing Schedule(Part 3).

ii)  Contract Variations agreed in accordance with clause 12 (variations during execution) above shall be billed as follows :

a) the value of contract variations determining a net credit to the Purchasers shall be offset in the invoice that the Contractor is due to issue subsequent to the relevant contract variation signature ; and

b) the value of contract variations determining a net debit to the Purchasers shall be debited in the invoice that the Contractor is due to issue at Provisional Acceptance Date.

15.4
GUARANTEE AGAINST PAYMENTS

15.4.1
The Contractor shall, at least 30 days before each payment is due, deposit a Letter of Guarantee for the amount of each such payment, to be made by the Purchasers to the Contractor.

15.4.2
Such Letter of Guarantee to be issued in accordance with the format given in Appendix 1.2. (Letter of Guarantee Against Payment) shall remain in force until the issue of a Certificate of Provisional Acceptance or the settlement of all claims arising from termination of the Contract in accordance with its Terms and Conditions. In the event of the issue of a Certificate of Commercial Service, the outstanding liability under such Letter shall be reduced as provided for therein.

15.4.3
In the event of default by the Contractor in carrying out its responsibilities under the Contract, or of frustration of the Contract by law for any reason, the Purchasers will have the right to call in the amount represented by the Letter of Guarantee against Payments in accordance with the terms of such Letter.

15.4.4
The invocation of the Letter of Guarantee against Payments shall not limit the rights of the Purchasers to take such actions to enforce any remedies that are otherwise includes in the Contract.

15.4.5
No payment shall be due from the Purchasers before the submission by the Contractor of such a Letter of Guarantee against Payments.

15.5

Payment procedures

15.5.1
Full amount owed shall be paid within sixty (60) days of the date the respective invoice is received by the Central Billing Party subject to the receipt of the relevant Letter of Guarantee.

15.5.2
The application of any charges in the case of invoices not paid when due, shall be mutually agreed between the Contractor and the Purchasers. In the event that there is a default in payment to the Contractor for a period of six (6) months, the Purchasers and the Contractor acting in good faith shall meet with the objective to minimise the exposure of the Contractor to non-payment and to agree a way to proceed.

15.5.3
All payments to the Contractor shall be made by the CBP on behalf of the Purchasers.

15.5.4
All amounts due to the Contractor in respect of this Contract shall be paid to : 

a)

Alcatel Submarine Networks


ELECTRO BANQUE



44, rue de Washington



75008 Paris



France



Code Banque : 42959



Code Guichet : 00002



RIB :
12



Account N° :
FRF 02545700

b)

KDD Submarine Cable Systems Inc.


The industrial Bank of Japan Ltd (IBJ)



Head Office



3-3, Marunouchi 1-Chome



Chyoda-ku Tokyo 100



Japan



Saving Account N° : 0-594245



For the account of KDD Submarine Cable Systems Inc.

c)

AT&T Submarine Systems, Inc.



Chase Manhattan Bank



1 Chase Plaza



New York, NY 10081



USA



ABA-021000021



Account N° : 910-2-655264

d)

Maristel SPA



Banca Commerciale Italiana



Sede Milano



Corso di Porta Nuova



20100 Milan



Italy



Account N° : 6079640/51/00



SECTION 7 - BILLING AND PAYMENT OF NON-CONTRACT COSTS

7.1
Paragraphs 9.1 and 9.2 of the C&MA define the Portion S Non-Contract Costs as follows :

· appropriate costs, including appropriate financial charges,  incurred under the MOU and the  MOU-1 in respect of specific activities such as desk top surveys and marine surveys:

· those costs directly incurred by the Terminal Parties, which shall be fair and reasonable in amount and not included in the Supply Contract, and which have been directly and reasonably incurred for the purpose of, or to be properly chargeable in respect of, such engineering, provision, construction, installation and laying of Portion S, including, but not limited to, the costs of engineering, design, materials, manufacturing, procurement and inspection, installation, removing (with appropriate reduction for salvage), cable ship and other ship costs, route survey, burying, testing associated with laying or installation, customs duties, taxes (except income tax imposed on the net income of a Party), appropriate financial charges, supervision, billing activities, overheads and insurance or a reasonable allowance in lieu of insurance if such Party elects to carry a risk itself, being a risk which is similar to one against which a supplier has insured or against which insurance is usual or recognised or would have been reasonable.

· those costs and expenses incurred by the Central Billing Party to be appointed pursuant to Paragraph  10.2, up to the RFS Date, in fulfilling its responsibilities as set forth in Annex 4;

· those costs and expenses incurred by the Network Administrator  up to the RFS Date in fulfilling its responsibilities as set forth in Annex 4.

· The Portion S Non-Contract Costs  shall include Procurement Group costs but exclude costs incurred by the Parties hereto in the holding of Management Committee meetings, and meetings of  its subcommittees or groups established pursuant to Paragraphs 3.10 and 3.11

7.2
The Parties incurring Non-Contract Costs as referred to in Paragraph 7.1 above shall render bills to the CBP for these costs. The billing currency shall be either the currency of the respective Party or the currency in which the expenditure is incurred or any other currency(ies) as agreed to by the Management Committee.

7.3
Those bills shall not be rendered more frequently than once a quarter and will have to be received by the CBP on or before the 10th day of the first month of each quarter or on the following working day if the 10th is not a working day (e.g. 10th January, 10th April, 10th July, 10th October).
7.4
In accordance with Article 10.5 of the C&MA, any appropriate financial charges (as defined in paragraph 3.9 of the present Procedures) included in these invoices should not be calculated for more than 180 days. The invoices should also clearly indicate the respective amounts of capital cost and financial charges.

7.5
Issuance and payment of the CBP bills for "Non-Contract Costs" shall be ruled by the same Procedures as the one used for Supply Contract Costs, i.e. :

-
Bills dispatched by the CBP will be calculated in accordance with the percentages shown in Schedule B-1.

-
On the day the invoices are dispatched by the CBP a comprehensive fax/e-mail showing the amount due will be sent to the Parties involved .

-
Payment by the Parties shall be received within 45 days from the date the invoices are rendered.

-
Payment by the CBP to the creditor Party(ies) will be made within 60 days from the agreed date of receipt of the Party(ies)’s invoice.

-
Any objection to a bill must be received by the CBP in a written form within 45 days of the dispatching of the CBP bill.

7.6
Any refunds from a billing Party relating to a sustained objection to one of its bills already paid will be transferred by the CBP to the Parties having paid this bill as soon as the funds are received from the billing Party. In that case, the CBP will dispatch the relevant credit notes to the concerned billed Parties.

7.7
If the event described in 7.6 above occurs, the billed Parties will have the right to calculate appropriate financial charges in accordance with paragraph 3.9 of the present Procedures, from the date of payment of the objected bill to the date of receipt of the refunds. The Parties will send the financial charges bills to the CBP who will invoice the initial billing Party in order to recover the corresponding funds.

7.8
In case of a delay of payment by a Party (including bill's objection not sustained), extended payment charges calculated in accordance with paragraph 3.10. of the present Procedures can be billed by the relevant billing Party, taking into account the period between the due date of the initial bill and the date of payment of this bill. Such extended payment charges invoice will be sent to the CBP who will invoice the billed Party accordingly.

7.9
In a situation where a "Settlement of Accounts" is performed by the CBP, such as, the Administration & Engineering Costs settlement, the final settlement, etc., in which all the Parties are concerned, the extended payment charges mentioned in Article 3.10., will be calculated by the CBP, on behalf of the Creditor Parties, and will be invoiced by the CBP to the defaulting Party.


For this purpose, the applicable rate, as set forth in Article 3.10. will be the rate used by the representative sampling of banks indicated in the C&MA for France.


No invoice for extended payment charges will be issued by the CBP if the calculation results in less than USD 100 or its equivalent in the billing currency.

7.10
The Procedures described in paragraphs 6.13 and 6.14, concerning default of payment by a Party for a period of at least two months, are also applicable for "Non-Contract Costs" invoices.

SECTION 8  - SETTLEMENT OF ACCOUNTS AMONG THE PARTIES

8.1
During the implementation period, payments made by the Parties will be based on Schedule B-1.

8.2
However the "Ownership Account" of the Parties will be calculated with C&MA Schedule B representing the actual investment share of each Party in the SEA-ME-WE-3 System.

8.3
A "Current Account" shall be maintained by the CBP which will balance the "Ownership Account" of the Parties calculated with C&MA Schedule B and the "Transit Account" representing the payments from the Parties calculated with Schedules B-1.

8.4
Each month the "Current Accounts" established in USD and in JPY shall be converted in one single "Main Current Account" (in USD) and a financial interest will be calculated on the cumulative balance, using the LIBOR in force for a 30 day USD denominated loan, as published in the « Financial Time » (London Issue) on the first working day of the month.

8.5
In the event that the balance of the "Main Current Account" in USD, plus interest, strongly penalises some Parties or favours some other ones, the CBP shall report to the F&A SC which will examine the necessary amendments to be made to Schedule B-1 and will submit these amendments to the Management Committee for approval.

8.6
In the event of a variation of cost of Portion S, compared to the original estimate used to determine the Overall Budget, the F&A Subcommittee will assess the impact on the percentages of Schedule B-1 and will then decide whether the revision of Schedule B-1 must be done before the next monthly billing or postponed to a later date.

8.7.
As soon as practicable after the System RFS Date, the amount of each Party's share of the costs of Portion S shall be retrospectively adjusted by the CBP in order that each Party bears its proper share of the capital costs of the System.

8.8
The Settlement of Accounts among the Parties, as referred to in para. 8.4 above, will be performed by the CBP according to the following principles :

· All the "Ownership Accounts" calculated by the CBP during the period from the Contract Signatures up to the Settlement date, will be re-computed taking into account the adjusted percentages of ownership in Portion S reflected in C&MA Schedule B.

· For each Party the cumulative balance of the "Main Current Account" defined in paragraph 8.4 above shall be re-computed as well as the relevant financial interest.

· When the result of the calculation is approved by the F&A Subcommittee and the Management Committee, the CBP will send invoices or credit notes to the Parties (depending on the balance of the "Main Current Account" of the relevant Party.

· Invoices issued by the CBP resulting from a Settlement of Accounts shall be paid by the Parties within 45 days from the date they are rendered.

SECTION 9 - KEEPING OF ACCOUNTS BY THE CBP

9.1
In accordance with Article 13.6 of the C&MA, the CBP shall keep and maintain the accounts relating to the SEA-ME-WE-3 System for a period of five years from the completion of the billing.
9.2
The Central Billing Party does not act for its own account but as an agent for the Parties, as appointed by the SEA-ME-WE-3 Management Committee. Therefore all accounts described below are third-party accounts, as far as the CBP books are concerned.

9.3
As noted in paragraph 3.7 of this Financial Procedures, the accounts will be maintained in US Dollars and Japanese Yens, being respectively the main currencies of the Supply Contracts.

9.4
Description and Operation of the Accounts.

9.4.1
Fixed Assets Account.


These accounts opened per Portions and per currency will be debited with the various costs relating to the progress and completion of the Portions.

9.4.2
Ownership of the Parties Account.


A separate account will aggregate for each Party its ownership in Portion S and Portion T calculated in accordance with the relevant C&MA Schedule.

9.4.3
Transit Account Receivable


Accounts will be opened for each Party in the two currencies (see Para. 9.3). These accounts will include :

· debits for the amounts of the CBP invoices sent to the Parties and calculated with Schedule B-1.

· credits for the payments received from the Parties at the dates of payment.

9.4.4
Current Account of the Parties


Accounts will be opened for each Party and for the two currencies (see Para. 9.3). These accounts will include :

· debits for the amounts calculated by the CBP with Schedule B.

· credits for the amounts of the CBP invoices calculated with Schedule B-1.

9.4.5
Suppliers Account Payable


Accounts will be opened for the Suppliers and for each of the Parties who will charge some Non-Contract Costs incurred by them in relation with the implementation of Portion S or T.


These accounts will include :

· credits for the amounts of the bills received by the Central Billing Party for Portion S or T capital costs.

· debits for the payments made by the CBP to the various suppliers.

9.4.6.
Bank Account.


The account for each Bank Accounts in the two currencies will include :

· debits for Payments received from the Parties and interest accrued on sums temporarily available in the CBP bank accounts.

· credits for all payments made by the CBP.

9.4.7
Interest Account (income).


This account will be credited with the amount of interest accrued on sums temporarily available in the CBP bank accounts.

9.4.8
Bank Fees Account (expense)


This account will be debited with the transfer costs deducted by the bank for the payments made by the CBP.

9.4.9
Credit Providers Accounts.


Accounts will be opened for each organisation providing some credit arrangements in connection with the Supply Contracts (if any).


These accounts will be credited with the draw-downs made by the borrowers.

9.4.10
Credit Borrowers Accounts.


Accounts will be opened for each of the Parties having entered into a Loan Agreement.


These accounts will be debited for each of the draw-downs made by them.

SECTION 10 - BUDGET FOLLOW UP DURING IMPLEMENTATION PERIOD -
QUARTERLY REPORTS

10.1
In order to assist the Financial and Administrative Subcommittee (F&A Subcommittee) in executing its tasks assigned by the Management Committee, the CBP will provide quarterly reports to this Subcommittee, as far as Portions S and T are concerned.

10.2
CONTENTS OF THE QUARTERLY REPORTS

10.2.1
The forecast for Portion S capital costs will be updated by the CBP depending on the Supply Contract variations and Non-Contract Costs variations approved by the Procurement Group or/and the Management Committee.

10.2.2
The follow up of the expenditure and the comparison with the budget will be made under the table given in Annex 1 of this Section 10.

For the Supply Contract Costs and the Non-Contract Costs, these tables will provide by Portions or Sub-Portions of Portion S :


-
Original budget


-
Revised forecast


-
Variance and explanation


-
Budgeted expenditure to date


-
Actual expenditure to date


-
Variance and explanation

10.2.3
A detailed summary of the invoices received to date by the CBP from the Supplier and the Parties will be provided together with the relevant dates of payments.

10.2.4
Other information such as late payments (if any), status of interest in the CBP bank accounts, will also be included in the quarterly reports.

10.3
Payment schedules for Portion S until the end of the implementation period (monthly cash flow forecasts) will be provided by the CBP for each Party. These schedules will be updated on a semi- annual basis or as requested by the Chairman of the F&A SC.

10.4
When required by the F&A Subcommittee, a forecast of the settlement of accounts between the Parties at the RFS date of the System and a set of updated payment schedules for each Party will be provided by the CBP.

SECTION 10  - ANNEX 1

SEA-ME-WE-3 - PORTION S - REPORTING FORMAT

SECTION 11 - PORTION T : COST, INVOICING AND ACCOUNTING

11.1 According to Article 6.1 of the C&MA the ownership of Portion T is as follows :

	PORTION
	PARTY

	T1
	KDD

	T2
	KT

	T3
	CT

	T4 and T5
	ITDC

	T6
	CT

	T7
	HKTI

	T8
	CTM

	T9
	PLDT

	T10
	VNPT

	T11
	JTB

	T12 and T17
	TM

	T13
	SINGTEL

	T14 and T16
	INDOSAT

	T15
	TELSTRA

	T18
	CAT

	T19
	MPT

	T20
	SLTL

	T21 and T22
	VSNL

	T23
	PTCL

	T24
	GTO

	T25
	ETISALAT

	T26
	OPT

	T27 
	SAUDI TELECOM

	T28 and T29
	EGYPT TELECOM

	T30
	CYTA

	T31
	TURK TELEKOM

	T32
	OTE

	T33
	TELECOM ITALIA

	T34
	ITISALAT AL MAGHRIB

	T35
	MARCONI

	T36
	FT

	T37
	BT

	T38
	BELGACOM

	T39
	DTAG


11.2
The estimates of Portion T Capital Costs are shown in Annex 1 of this Section 11. These costs will be updated as necessary and reviewed by the F&A SC in consultation with the PG and approved by the Management Committee at Provisional Acceptance Date and, if approved, will form the basis for billing in accordance with paragraph 11.4.

11.3
The provision of these Portions by the owners is detailed in Article 8 of the C&MA.

11.4
The approved capital costs of Portion T shall be apportioned between the appropriate Parties. At the RFPA Date of the System, the relevant Terminal Parties will send the appropriate bills to the other Parties (or to the CBP).

11.5
If requested by the Terminal Parties, the CBP may deal with the billing and the payment from the applicable Parties and/or IRU purchasers using the same Procedures as for Portion S.

11.6
The detailed percentages to be applied for invoicing Portion T and for keeping the records are shown in Schedule D of the C&MA.

11.7 If a refund of Capital Cost should arise, for example because of the landing of an additional cable, the Terminal Parties involved will make an appropriate payment to the other Parties (or the CBP). If requested by the concerned Parties, the CBP will be responsible for allocating this amount and make payment to the relevant Parties.

SECTION 11 - ANNEX 1

PORTION T Capital Costs

PORTION
LANDING POINT
OWNER
COST ESTIMATE IN USD
PORTION T1
Okinawa
KDD
(to be provided by 
PORTION T2
Keoje
KT
Terminal Parties)
PORTION T3
Shanghai
CT

PORTION T4
Toucheng 
ITDC

PORTION T5
Fangshan 
ITDC,

PORTION T6
Shantou 
CT

PORTION T7
Deep Water Bay
HKTI

PORTION T8
Taipa
CTM 

PORTION T9
Batangas
PLDT

PORTION T10
Danang
VNPT

PORTION T11
Tungku
JTB

PORTION T12
Mersing
TM

PORTION T13
Tuas
SINGTEL

PORTION T14
Jakarta
INDOSAT

PORTION T15
Perth
TELSTRA

PORTION T16
Medan
INDOSAT

PORTION T17
Penang
TM

PORTION T18
Satun
CAT

PORTION T19
Pyapon
MPT

PORTION T20
Mount Lavinia
SLTL

PORTION T21
Cochin
VSNL

PORTION T22
Mumbai
VSNL

PORTION T23
Karachi
PTCL

PORTION T24
Muscat
GTO

PORTION T25
Fujairah
ETISALAT

PORTION T26
Djibouti
OPT

PORTION T27
Jeddah
ST

PORTION T28
Suez
EGYPT TEL

PORTION T29
Alexandria
EGYPT TEL

PORTION T30
Yeroskipos
CYTA

PORTION T31
Marmaris
TURK TELEKOM

PORTION T32
Chania
OTE

PORTION T33
Mazara Del Vallo
TELECOM ITALIA

PORTION T34
Tetuan
IAM

PORTION T35
Sesimbra
MARCONI

PORTION T36
Penmarch
FT

PORTION T37
Goonhilly
BT

PORTION T38
Oostende
BELGACOM

PORTION T39
Norden
DTAG

SECTION 12 - SELLING OF IRU's

12.1
According to para. 14.12 of the C&MA, any capacity acquired after the signing of the C&MA, except in case of an expansion of the allocated capacity, must be by the purchase of an IRU.

12.2
SEA-ME-WE-3 IRU’s shall be acquired in priority from the « Pool Capacity ». After the « Pool Capacity » has been disposed of, subsequent IRU sales shall be made from the Common Reserve Capacity, through the opening of a new Pool.

12.3
According to C&MA Annex 6, SEA-ME-WE-3 IRU’s between Sesimbra and Penmarc’h (ex-Tagide-2 System) will be taken solely from the « Priority Pool  Capacity » as identified in C&MA Schedule H, page 2/2.

12.4 The IRU price for Segment S is a fixed price of USD 123 per MIU x Km , as approved by the Management Committee.

12.5 The IRU price for Segment T Right of Use shall be computed as follows :
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12.6
IRU Sales Procedures as well as a Pro-Forma IRU Agreement have been developed by the IP Working Group in conjunction with the Network Administrator (N.A.) and the CBP. IRU Sales Procedures have been approved by the Management Committee during its 4th meeting in Singapore (April 1998).

12.7
BILLING OF LUMP SUM PAYMENT.

12.7.1
The CBP shall bill the IRU purchaser the Lump Sum payment for the acquisition of IRU of the Segment S and Segment T right of Use as soon as practicable after the RFPA Date of the relevant Segment or after the execution of the IRU agreement, whichever occurs later.

12.7.2
For an IRU Purchaser already Initial Party to the SMW-3 C&MA and Owner of the Pool Capacity, CBP invoice will be issued on a quarterly basis in order to make possible the offset of the IRU price against the revenue due to that Party (see para 3.1 below).

12.7.3
The payment due date shall be 45 days from the day the bill is rendered by the CBP.

12.7.4
Payment made to CBP shall be by bank wire transfer to the designated bank account indicated in the bills rendered. The bank charges incurred for the transfer of fund shall be borne by the remitting Carrier.

12.7.5 CBP will notify NA on the completion of the IRU full Lump Sum payment from the IRU purchaser.

12.7.6 In the event of late payment from the IRU purchaser, article 3.10 of the SEA-ME-WE 3 Financial Procedures will apply with the Libor rate for 30 day loans in USD.  

12.7.7 If default of payment continues for more than thirty (30) days from the date payment is due, the CBP will notify the defaulting Party and immediately inform the NA and MC for appropriate measures to be taken. 

12.7.8
NA reports to the AR&RSC, CBP and/or the MC as appropriate. CBP reports to the F&ASC, NA and/or MC as appropriate.

12.8
BILLING OF ANNUAL CHARGES.

12.8.1
After the execution of the IRU Agreement , the IRU Purchaser shall be billed by the CBP for the annual charges for Segment S and Segment T, commencing on the first quarter following the IRU Agreement execution.

12.8.2
On or before the 1st of December of each calendar year, the OMSC will advise the CBP on the respective O&M budget for the following year and any additional capital cost incurred for the previous year, for the computation of Segment S and T annual charges.

12.8.3 CBP will calculate the annual charges for both segment S and Segment T annual charges from the input advised by the OMSC.

12.8.4 Annual charges for Segment S shall be computed as :
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12.8.5 Annual charges for Segment T shall be computed as :
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12.8.6 Billing of Annual charges for both Segment S and Segment T shall be on quarterly basis.

12.8.7 Payment due date and late payment clause for O&M Costs will be as per Section 17 of the SMW-3 Financial Procedures dealing with the O&M Costs.

12.9
DISTRIBUTION OF REVENUE.

12.9.1
Before the depletion of the Pool capacity, the CBP will distribute the IRU sales proceeds on a quarterly basis to all SMW-3 Parties having some Pool Capacity, according to their contribution in such sales.

12.9.2
After the depletion of the Pool Capacity the CBP will distribute the proceeds from the IRU sold from the Common Reserve Capacity, according to Schedule B.

12.9.3
CBP shall prepare a summary statement reflecting the distribution of the IRU sales revenue from the segment S Lump Sum payment and the Segment S annual charges. Such summary statement shall be forwarded to all SEAMEWE3 C&MA parties with a copy to the NA advising them of their shares of distributed fund according to the proportions in Schedules H.

12.9.4
CBP shall also prepare similar summary statement for the reimbursement of revenue from segment T right of Use Lump Sum payment and Annual charges received from the IRU purchaser. This summary statement shall be forward to all the terminal parties involved and their respective Initial parties who share the same segment T cost at the respective terminal station in accordance with the Initial Schedule D.

12.9.5
Such statements will be circulated to all concerned Parties prior to any transfer of money.

12.9.6
On request, such proceeds will be offset against the O&M Costs charged to the Parties.

12.9 A Pro-Forma IRU Agreement is attached to this section 12.

SECTION 12  -  Annex 1

Standard IRU Agreement

SECTION 13 -INCREASE OR DECREASE OF CABLE SYSTEM CAPACITY

BEFORE RFS DATE

13.1.
In the event of :

(i)  a decision of the Management Committee to expand the Allocated Capacity of the SEA-ME-WE-3 System beyond its present level, or

(ii)  an increase or a decrease of the Design Capacity of any Segment of Portion S above or below their present level,


the CBP will proceed with the financial adjustments between and among the Parties as necessary to adjust the contribution to the Capital Costs of the applicable Segment of Portion S made by each Party, to reflect any Party's revised assignment of capacity in such Segment.

13.2. Such financial adjustments shall be made according to procedures contained in Section 8.

SECTION 14 - TEMPORARY UTILIZATION OF THE CABLE SYSTEM CAPACITY

FOR  O.C.U. (Occasional Commercial Use)

14.1
BILLING AND PAYMENT OF INITIAL DEPOSIT.

14.1.1
As soon as practicable after receipt of the "Request Form", the CBP will bill the Lessee for an amount equal to the applicable charges quoted in para.7 of the "Request Form" and corresponding to the expected duration of the OCU.

14.1.2
OCU Charge will be calculated as per table shown in Annex 1.

14.1.3
A minimum charge of one week will apply.

14.1.4
The payment due date will be set by the CBP at least two weeks (fourteen calendar days) before the date the OCU is planned.

14.1.5
Payment made to CBP shall be by bank wire transfer to the designated bank account indicated in the bill rendered. The bank charges incurred for the transfer of funds shall be borne by the Lessee.

14.1.6
On receipt of payment from the Lessee, i.e. when money is made available in the CBP bank account, the CBP will immediately inform the Lessee and the NA that payment conditions have been satisfied.

14.1.7
In the event that payment is not received on the due date, OCU activation period may be confirmed, deferred or cancelled at the sole discretion of the N.A.

14.2
BILLING AND PAYMENT OF EXTENSION CHARGES.

14.2.1
In the event that an extension of the OCU period is required by the Lessee, this will give rise to an additional deposit to be transferred by the Lessee into the CBP bank account.

14.2.2 For a pre-planned extension (request received by the N.A. at least two weeks prior to the OCU commencement), the additional deposit shall be received before the original OCU activation date.

14.2.3 For an "ad-hoc extension", the additional deposit shall be transferred by the Lessee within a maximum of five (5) calendar days of the requested OCU extension date.

14.2.4
NA will inform the CBP of any extension request as soon as it has received any such request.

14.2.5
The additional deposit will be calculated on the basis of the requested extension period.

14.2.6
CBP will acknowledge receipt of this additional deposit to the Lessee and will advise the N.A. accordingly.

14.3
CANCELLATION CHARGES.

14.3.1 No cancellation charges will apply if the OCU request is cancelled more than fourteen (14) calendar days before the OCU activation date is planned.

14.3.2 Cancellation charge of a one week OCU charge will apply if the OCU Contract is terminated by the Lessee less than fourteen (14) calendar days before the planned OCU activation date.

14.3.3 If termination by the Lessee occurs after the OCU period has commenced, a cancellation charge of one week OCU charge will be added to the actual OCU duration charge, without exceeding the total planned OCU charge.

14.4
BILLING AND PAYMENT OF FINAL INVOICE.

14.4.1
As soon as practicable after the OCU period is ended, the NA will advise the CBP of the actual OCU duration expressed in terms of weeks and/or days.

14.4.2
Any pre-emption or interruption of service for each period of twenty-four (24) continuous hours will be deducted from the actual OCU duration and therefore will not be charged to the Lessee.

14.4.3
As soon as practicable after the information relating to the actual OCU duration is received from the N.A., the CBP will calculate the final OCU charge and will deduct the deposit(s) paid up by the Lessee.

14.4.4
The CBP will render a final Invoice or Credit Note to the Lessee no later than three weeks after the relevant information is received from the N.A.

14.4.5
If a balance remains to be paid by the Lessee (see para.4.5 of Terms and Conditions of the OCU Contract), payment shall be received within forty five (45) days of the date the final invoice is rendered by the CBP.

14.4.6
If payment is not received on the due date, late payment charges will be calculated with the Libor rate for a thirty (30) day denominated loan in USD as published by the Financial Times, London-UK Issue.

14.4.7
In the event of a refund due to the Lessee, money transfer will be arranged by the CBP as soon as practicable after the relevant Credit Note has been rendered, provided that proper banking references have been advised by the Lessee to the CBP.

14.4.8
No interest will be due to the Lessee for the money held by CBP between the date initial deposit(s) is(are) received and the date the final refund is determined and transferred to the Lessee.

14.5
DISTRIBUTION OF REVENUE.

14.5.1
According to para. 14.26 of the C&MA, the CBP will distribute OCU revenue relating to Segment S to the Initial Parties, according to their percentage quoted in schedule G.

14.5.2
OCU revenue relating to Segment T will be distributed to the relevant Terminal Parties.

14.5.3
Every quarter, the CBP will prepare a summary statement reflecting the distribution of the OCU revenue relating to Segment S and Segment T. Such summary statement will be forwarded to all SEA-ME-WE 3 Initial Parties with a copy to the NA advising them of their shares of the distributed funds.

14.5.4
Such statements will be circulated to all concerned Parties prior to any transfer of money.

14.5.5 On request, such proceeds will be offset against the O&M Costs charged to the Parties.

SECTION 15 - UPDATING OF C&MA SCHEDULES

15.1
According to the C&MA Annex 4 (terms of Reference for the Network Administrator), updating of C&MA Schedules B to L is under the responsibility of the Network Administrator (NA).

15.2
During the implementation period of the System, any amendment to the C&MA Schedules will be submitted to the approval of the Management Committee. When they are approved, the NA will dispatch the revised schedules to all Parties, with copy to the CBP. If the revised schedules have an impact on the allocation of costs, copies shall be received before the next quarterly billing.
15.3 After RFS Date of the System, capacity re-assignment, capacity transfer or IRU transactions will be effective at the beginning of the quarter following the re-assignment or the capacity transfer or the signature of the IRU Agreement. C&MA Schedules B to L will be updated on a quarterly basis in order to match with the billing of the O&M Costs.

SECTION 16 - BUDGET FOR OPERATION AND MAINTENANCE COSTS

FOR PORTION S

16.1
On or before the 1st of December of each calendar year, the Maintenance Authorities will submit to the O&MSC Chairman, with copy to the CBP, details of their estimated O&M costs concerning the following calendar year. Such estimates shall be given in the currency in which they are incurred or any other currency as agreed to by the O&MSC. 

16.2
All costs relating to the maintenance and operation of the SEA-ME-WE-3 System, as advised to the O&MSC, will be compiled and converted into USD by the CBP and will form the annual O&M Cost Budget. After approval by the O&MSC, they will be used as a basis for the quarterly invoices in addition to the Cable Ship or Cable Depot invoices.

16.3
The O&M budget shall be presented for both Portions (S and T) with the main following headings :

· Cable Ships costs

· Cable Stations costs

· Cable Depots costs

· Maintenance Authorities other costs

· CBP cost

· N.A. Costs

· Others (as decided by the O&M Subcommittee)

16.4
The Maintenance Authorities shall provide to the Chairman of the O&MSC before the following meeting of the O&MSC, the adjustments of their O&M Costs, if any, pertaining to the previous calendar year. After approval by the O&MSC, the Chairman of the O&MSC will advise the CBP as quickly as possible in order that any adjustment be incorporated in the following quarter invoicing.
16.5 For the first year of operation, the O&M Budget shall be completed prior to the bringing into service of the System.

SECTION 17 - BILLING AND PAYMENT OF OPERATION AND MAINTENANCE COSTS FOR SEGMENT S AND SEGMENT T

17.1  The costs of operating and maintaining Portions S and T of SEA-ME-WE 3 shall be shared by the Parties in the relevant proportions specified in Schedules B and D respectively. Notwithstanding the above, the costs of operating and maintaining Segment S3 shall be borne in accordance with C&MA Annex 7.

17.2  The operation and maintenance costs to which Paragraph 17.1 refers shall be  the costs reasonably incurred in operating and maintaining the facilities involved after the RFPA Date, including, but not limited to, the cost of attendance, testing, adjustments, storage of plans and equipment, repairs (including repairs at sea) and replacements, cable ships (including an appropriate share of standby costs), cable depots, reburial and the replacement of plans, tools and test equipment, system restoration costs, customs duties, taxes (except income tax imposed upon the net income of a Party) paid in respect of such facilities, billing activities, the Network Administrator’s  and CBP’s costs incurred after the RFS Date (on the basis of a budget approved by the Management Committee), appropriate financial charges,  supervision, overheads and costs, and expenses reasonably incurred on account of claims made by or against other persons in respect of such facilities, or any part thereof, and damages or compensation payable by the Parties concerned on account of such claims.  Costs, expenses, damages, or compensation payable to the Parties on account of claims made against other persons shall be shared by the Parties in the proportions specified in Schedule B.

17.3  Each Maintenance Authority shall render bills to the CBP for the expenditures herein referred to not more frequently than quarterly and at least fifteen (15) days before the first month of the calendar quarter. Each Maintenance Authority shall provide a sufficient amount of details to substantiate such bills as the CBP or the other Parties may reasonably require.

17.4  Unless otherwise advised, for each Maintenance Authority, those costs will be netted off against their share in the overall O&M costs.

17.5  For billing purpose, all such costs notified to the CBP shall be converted into USD by the CBP at the official closing rate quoted by its Bankers on the day prior to its billing.

17.6  CBP invoices will be sent out to the SEA-ME-WE-3 Parties or IRU Holders in the first week of each calendar quarter. Each  Party shall pay the CBP within forty-five (45) days from the date on which the bills are rendered. Bills shall be payable in USD to the CBP.

17.7  Bills issued by the Maintenance Authorities shall be payable within 60 (sixty) days of their acknowledgement by the CBP and in the currency in which they are rendered.

17.8  Any gain or loss to the CBP due to fluctuations in exchange rates between the date on which it prepares the quarterly billing and the dates of payments to the Service Providers or to the Maintenance Authorities shall be included as an adjustment in the following quarter’s bill.

17.9  In case of a delay of payment by a Party (including bill's objection not sustained), extended payment charges calculated in accordance with paragraph 3.10. of the present Procedures can be billed by the relevant billing Party, taking into account the period between the due date of the initial bill and the date of payment of this bill. Such extended payment charges invoice will be sent to the CBP who will invoice the billed Party accordingly.

17.10  Increase of the Extended Payment Charges rate shall be computed from 125% LIBOR to LIBOR + 8% per annum.
17.11  To allow the MA to charge LPC in case of late payment by the SMW3 CBP that could occur from the MC#16 Meeting, at the rate of simple LIBOR, after review by the O&MSC to endorse the validity of the LPC claimed.
17.12  To allow the CBP on  SMW3 O&M to net off any credit against any past due debit.
17.13  The CBP will not be held responsible if a Party is in default, due to the cash transferred by the Party by mistake on a wrong account.
17.14  Use of  Secure Payment Funds and prioritization payment to Suppliers procedures as follows

· In order to secure the payment of the Consortium to the O&M providers, the SMW3 CBP will create a “Secure Payment Fund”(SPF).
· The initial provision on the SPF will be on the amount of 2,500,000 USD using part of the interests generated in the O&M CBP Bank Account. The F&ASC to revisit the amount in Secure Payment Fund and priority list with the O&MSC on a yearly basis and to recommend any necessary update to the MC.
· Whenever at a billing cycle the funds collected by the CBP were not sufficient to pay to the suppliers, the CBP will use the SPF to pay to the suppliers, following the payment prioritization rules.
· The use of Secure Payment Fund as 100% for Group A & B.

· Without prejudice of clause 17.4 if the amounts available in the CBP bank account, including but not limited to the use of the Secure Payment Fund under defined, are not enough to pay to the suppliers, the CBP will remit all available funds in the priority as per annex1 of section 17.
· When the CBP collects the amounts from the late payers those amounts will remain in the CBP Bank Account for the replenishment of the SPF. The remaining amounts of the SPF will be distributed to the Parties at the system retirement as per Schedule B.

17.15  The Payment Prioritization List provided by O&MSC is in Section 17 - Annex 1
17.16  Not to allow the offsetting of  IRU  O&M credit note against O&M invoices to be reimbursed to the IRU capacity provider. In return, the credit notes 100 % in arrears will be produced on a quarterly basis. Payment in cash of the credit notes will be quaterly distributed in a pro-rata basis on the available fund received in the same period. Amount less than USD 3K will be distributed on an annually basis.
17.17  Twenty days after the Due Date, the CBP will send a Reminder to Parties with outstanding payments.

If a Party fails to make any payment on the due date of invoices issued by the CBP and such default continues for a period of 45 (forty-five) days after the due date, the CBP will send a notification to the defaulting Party, NA and MC informing them that new activations will no longer be allowed for the said defaulting Party until the respective payment is received. The notification will also stipulate that should payment not be received within the next 45 (forty-five) days, the currently activated capacity of the defaulting Party will be deactivated. If payment is not remitted within the second 45 (forty-five) day period, the CBP will notify the defaulting Party, NA and MC in writing that the activated capacity of the defaulting Party must now be deactivated. Whenever a Party which activations were suspended or capacity deactivated pays the default amount to CBP, the referred Party should sent to the CBP a soft copy of the swift to guarantee the fast acknowledgement by the CBP. After confirmation, the CBP shall give notice to the NA and the Party concerned when the outstanding amount has been settled. Regular procedure, as per C&MA Paragraph 22, applies concurrently.
17.18  Reclamation and reallocation of interests for default under C&MA obligation for Parties outstanding on payment longer than 6 months :
Stage 1 : notification and MC decision
· On the first day of the month after 6 months of invoice due date (D-Day), MC Co-Chairs will notify the defaulting Parties of the MC’s intention to reclaim their capacity if payments are not fully received within 45 days. All defaulting Parties have the chance to correspond with the CBP, the billing Parties and all MC Members in the mean time to settle any dispute on the amount in default. 
· The MC Co-Chairs will circulate to all MC Members the status of outstanding payments due from defaulting Parties, and request for MC approval on reclaiming capacity from defaulting Parties in the list if invoices are not settled within 45 days after D-Day. No comment within this 45 days period will be assumed concurrence to the reclamation decision. Decision on reclamation will be based on simple majority of MC voting interest in Schedule B. If MC decides not to reclaim the capacity from a defaulting Party, MC shall provide further guidance to the CBP or relevant billing Parties on the treatment of such defaulting Party.
Stage 2 : confirmation
On D-Day + 45 days, the CBP or relevant billing Parties will provide to the MC the updated status of outstanding payments of the notified Parties. If the defaulting Parties are still in dispute on the outstanding amount, the defaulting Parties, at MC Co-Chairs discretion depending on the prevailing circumstances, may be given additional 15 days to sort out the issue with the MC Co-Chairs until D-Day + 60 days. Passed this deadline, the MC, within [2] days, shall make decision on the agreed outstanding amount based on factual evidence - the notified outstanding amount or the outstanding amount declared by the defaulting Parties - and the reclamation will resume on Stage 3.
Stage 3 : reclamation

On D-Day + 47 days (or D-Day + 62 days if the 15 additional days was granted), the MC Co-chairs will notify NA and all MC members of the list of confirmed defaulting Parties (as reported by the CBP or relevant billing Parties). Unless payment has been fully received on or prior to this day, MC Co-Chairs will proceed to reclaim all capacity from the defaulting Parties and to recover the amounts due, as stipulated in C&MA 22.2. The MC Co-Chairs will notify all MC members by fax of such reclamation.

Stage 4 : definitive deactivation

· As soon as the reclamation is completed, the NA will deactivate definitively traffic of the reclaimed Parties.
· The reclaimed capacity shall return to the Unallocated Capacity. The NA will be requested to amend the schedules accordingly.
· The outstanding payment of the defaulting parties after reclamation will be distributed to the remaining Parties in accordance with the revised Schedule. 
· Capacity reclamation does not relieve from a defaulting Party its obligation to complete the payment even after reclamation. When such payment is eventually recovered, it will be reimbursed to the other Parties in accordance with the revised Schedules.
*This 4 stages process will be repeated in each month as long as there is outstanding amount due to the CBP or billing Parties account.

17.19  The MC had agreed at MC#7 to allow the 5 MAs (namely VTI, Telecom Egypt, PT Indosat, Turk Telekom and SLT) to submit their O&M costs in USD.  To allow the nineteen MAs (namely CAT, CHT, CT, CTM, CYTA, Djibouti, JTB, KT, MPT, Omentel, PLDT, PTCL, PT Indosat, SLT, STC, TE, TM, Turk Telecom and VTI) to issue their bills for their expenses (e.g. A-DCN charges and calibration expenses) in USD instead of their local currencies so that the O&M CBP could reimburse these MAs in cash and on a pro-rata basis and in the same currency as the bills have been issued. MAs to submit in the same bill A-DCN costs expressed in local currencies and also in equivalent USD, conversion shall be made based on the exchange rates used on the previous quarter (the information is provided by the CBP on a quarterly basis in the quarterly Booklet sent along with).
SECTION 17 – ANNEX 1

A.)
Group 1 of Invoices – Highest (1st) Priority

(known as "External Suppliers (Ad-hoc)" in the table above)

a)
Card Repairs and Spare Purchases:

- ASN

- Fujikura

- Fujitsu

- GMSL

- KDDI (formerly KDD/SCS)

- NEC

- Tyco

b) 
Marine related Invoices

- Cable repair operations

- Cable diversion / rerouting

- Guard boat patrol contracts

c) 
One time permit costs

(Note 1: Bills may or may not go through the MAs)

C.)
Group 3 of Invoices – Third (3rd) Priority

(known as "External Suppliers (Contracted)")

a)
Technical Assistance Programmes

- ASN

- Fujikura

- Fujitsu

- GMSL

- KDDI (formerly KDD/SCS)

- NEC

- Tyco

b)
SMW3 CBP, NOC and NA Costs

c)
A-DCN Costs

d)
Meeting Costs

B.)
Group 2 of Invoices – Second (2nd) Priority

(known as "Cable Maintenance Providers")

Cable Maintenace Charges invoiced by cableship and depot service providers

-
ACMA - bills via SMW3 ACMA Mas( DTAG, Belgacom, BT, FT and PTC) and depot operators

-
Emarine

-
MECMA Zone - via MECMA CBP and depot operators

-
SEAIOCMA Zone - ACPL, GMSL, IOCPL and SCDPL

-
Yokohama Zone - KCS, SBSS and KTS bills via Yokohama MAs( CT, KT, KDDI, REACH, CHT)

Notes: Bills may or may not go through the MAs.

D.)
Group 4 of Invoices – Fourth (4th) Priority 

- Invoices from MAs

NB: The MAs’ station O&M costs are automatically offset against their O&M payments in each billing quarter.

SECTION 18 - REPORTING FOR OPERATION AND MAINTENANCE COSTS

18.1
Following the bringing into service of the Cable System, the CBP will continue to provide reports to the concerned Sub-committees for operation and maintenance costs.

18.2
The frequency and the contents of these reports will be defined in due time. However the main subjects of these reports will be the following :





- Annual O&M budget.





- Comparison of the actual expenditure with the budget.





- Status of invoicing and payments from Parties.

SECTION 19 - BILLING AND REVENUE SHARING FOR CABLE RESTORATION AS PROVIDED BY SMW3

19.1 Upon the notification from SMW3 ORLO pertaining to the approval of pre-planned and ad hoc restoration of external cables and based on the summary statements issued by the ORLO of individual cable systems restored by SMW3, SMW3 CBP will bill the restoration facilities’ users  or CBP (as applicable) of the external cable systems, in accordance with the information as below. Such information shall clearly indicate the nature of the restoration charges in terms of:

· Name of failed cable system

· Path and capacity

· The number of restoration days (including starting date & end date)

· Total restoration charges payable by individual user

· Name of the facility providers

The above information will be attached to the CBP invoices as Supporting Documentation. In case of a dispute raised by an Administration on the invoice pertaining to the above Supporting Documentation, the said Administration shall endevour to settle the dispute with the ORLO(s) of the failed cable system(s). In case the dispute can not be resolved upon the due date of the invoice, the CBP shall refer the matter to the SMW3 AR&RSC Chair. The SMW3 AR&RSC Chair shall inform the CBP of the outcome of the dispute, for adjustment purpose if required.

In conjunction with the above, the SMW3 ORLO shall provide at all times the contact details (phone, fax, e-mail) of the concerned ORLOs.

The ORLOs of the failed systems restored by SMW3 shall provide every-time updated billing addresses to SMW3 CBP. 

19.2 The CBP shall process the Summary Statements in two sessions per year, planned to be 10 March and 10 September of year N or such other dates as may be mutually agreed between the CBP and SMW3 ORLO.

19.3 Bills rendered are in US dollars and payable within forty-five (45) days of receipt of invoices.  All amounts billed shall be paid in full, free and clear of any taxes, duties or other withholdings.  Bank charges shall be borne by the remitting Administration. Credit notes to IP Parties are payable within 60 days, pro-rata fund received on the CBP bank account.

19.4 The CBP shall advise (by fax and/or e-mail) the SMW3 ORLO and AR&RSC Chair once the bills have been dispatched to the concerned Administrations  of the external cable systems.

19.5 Revenues collected by the CBP will be held in a bank account designated for distribution to SMW3 IP Parties.  The interest rate will be determined by the designated bank.  Collected revenues and any accrued interest will be paid to SMW3 IP Parties as part of the next billing session by remitting a credit note showing financial interest for the concerned period.  

19.6 To issue credit notes to IP Parties, the CBP will use the current Schedule G, unless otherwise advised by the SMW3 AR&RSC Chair.  

19.7 The CBP will systematically offset the credits to IP Parties against their restoration invoices, so that IP Parties shall only pay for their net share.

19.8 The CBP shall not offset restoration revenues against any SMW3 costs (other than restoration costs). Instead, the CBP will remit cash payments for restoration, pro-rata funds received, on a quarterly basis (i.e. four times a year).  

19.9 The CBP will report outstanding payment status to the SMW3 ORLO and AR&RSC Chair within 30 days after the payment due date. The CBP will also report on the Administrations which invoices could not be dispatched or delivered. The SMW3 ORLO and AR&RSC Chair will endevour to provide the CBP with updated details for these Administrations. In addition, the CBP will issue quarterly reports to the SMW3 IP Parties by fax or e-mail, with copy to the SMW3 ORLO and AR&RSC Chair.

19.10 The above reports shall serve to the SMW3 Committees for their possible action against the late payers.

19.11 Eventually, where payments can not be recovered, and upon MC instructions, the CBP shall write such amounts off as bad debt and shall adjust the entitlement to IP Parties accordingly. The CBP shall perform such adjustment in the next restoration billing cycle by producing an invoice to IP Parties. 

19.12 Credit notes 100% in arrears will be produced on a quarterly basis. Payment of the invoices in a quarterly basis. Payment  of the invoices in a quarterly basis will be distributed in a pro-rata basis. Amount less than USD 1K will be distributed on an annually basis. 
SECTION 20 - AUDIT

20.1            Article 13 of the C&MA deals with the keeping of books for Portions S and T and the right of any Party to review said books and accounts. In the case of an audit requested  by the Management Committee, the rights of review and audit shall be only exercisable through the F&A SC  in accordance with audit Procedures developed by the F&A SC. For that reason, the terms of reference of the F&A SC include the establishing of audit Procedures (para. 5 of the Terms of reference).

20.2         If instructed by the Management Committee, the F&A SC shall carry out or cause to be       carried out, a detailed investigation of project expenditure, including the conducting of an audit. The Chairman of the F&A SC will then co-ordinate a schedule and notify all Co-owners of the date of the audit.

20.3          Following are the main principles and steps wich could apply for the above purpose.

20.4.
Audit Principles

20.4.1.
The aims of the audit are as follows :

· determination of the measure of the correct invoicing and effectiveness of applying the proper percentages of ownership by the CBP.

· determination of the measure of the correct invoicing by the Parties incurring capital cost expenditure.

· Review on compliance of contract and safeguarding of Assets 

20.4.2.
The purpose of the audit is to evaluate the operation and effectiveness of the controls relating to the billing to the Co-owners with respect to the following :

· Billing of Supply Contract items.

· Non-Supply Contract - cost incurred items ;

20.4.3.
The audit should ensure that record keeping and billing controls are effective in providing prompt and accurate billing. The audit should include a review of the Procedures and controls used by departments involved in accumulating costs and billing to the Owners. Based on the type of billing (Fixed or Cost Incurred) some of the areas for examination of the audit could be :


Supply Contract

· Verification that the ownership percentages are in agreement with the C&MA

· Verification that the Billing is in agreement with the payment procedures of the Supply Contract

· If there are any deviations in (i) or (ii) they should be explained.


Incurred Cost

· Categories of expenditure (labour, engineering material and supply, miscellaneous)

· Verification that ownership percentages are in agreement with the C&MA

· The accuracy of billing for the period under review

· The completeness and accuracy of supporting documentation for cost incurred items

· Review of the calculation of Financial charges.

20.4.4.
The auditor will be :

· a representative of the party interested in conducting such an audit, and/or
· an auditor appointed by the F&A SC.

20.5.
Audit Procedures

20.5.1.
The auditor may review the quarterly billings to the Co-owners during the period being audited.

20.5.2.
The auditor may review the supporting details for Cost Incurred items for each invoice to the Co-owners included in the audit period.

20.5.3.
In reviewing the Billing to the Co-owners and the supporting data for Cost Incurred items the auditor should consider but not limit himself to the following :

· That invoices are properly detailed in accordance with the Financial Procedures

· That a final invoice is issued at the earliest practical date following completion of the project.

20.5.4
In order to execute an efficient and economical audit while assuring the accuracy of billing to the Co-owners, the auditor may select a sample of the supporting documentation for examination that will be of sufficient size to support a conclusion that the billing to the Co‑owners is satisfactory.

20.6.
Audit Steps

20.6.1.
The Chairman of the F&A SC, after ensuring that the audit work is in accordance with the rights of the Party(ies) requesting the review, shall convene a meeting of the F&A SC or shall have a consultation, as the case may be, to approve the audit requirements.

20.6.2.
The Chairman of the F&A SC shall advise the audited Party of the auditor’s appointment as well as its assignments and requirements as defined by the F&ASC meeting convened specially for this purpose. The Chairman of the F&ASC will also prepare the scope of work of the audit, the description of the rights and duties of the auditor as well as the audit fees and the necessary timetable.

20.6.3
The Chairman of the F&A SC will advise the Chairman of the Management Committee of these arrangements.

20.7.
Audit Report

20.7.1.
The audit report is the formal means by which the auditor describes to the Co-owners what has been reviewed, what has been found and the significance of the findings.

20.7.2.
The following elements will be included in the audit report :

· General or introductory statement

· Purpose of the Audit

· Scope of the Audit

· Appraisal of activity or function audited

· Significant findings

· Recommendations

20.7.3
        The Chairman of the F&A SC shall forward a copy of the audit report to the Management Committee.

20.7.4   Follow-up on audit findings should be done by the Auditor/F&ASC to ensure all              remedial actions have been taken.

20.8          Audit Cost

20.8.1      If the auditing exercise is carried out at the request of any Party, that Party shall bear the entire cost; if it is carried out at the request of the Management Committee, the sharing of audit cost shall be in proportion to C&MA Schedule B.

SECTION 21 - TERMINATION AND REALIZATION OF ASSETS

21.1.
In accordance with its Article 27.1, the C&MA shall continue in operation for at least an initial period of 25 years after the System RFS date and shall be terminable thereafter by agreement of the Parties. However any Party may terminate its participation in the C&MA at the end of the initial period or any time thereafter by giving not less than one (1) year’s prior notice thereof, in writing, to the other Parties.

21.2.
When any termination occurs, the CBP, assuming that it is always functioning, will make any financial adjustment which will be necessary in accordance with Article 27 of the C&MA.

Source : CBP
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