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CLASS AND STATUS IN AMERICAN LAW: RACE, INTEREST, AND THE ANTI-TRANSFORMATION CASES

Martha R. Mahoney*
I.  Introduction

[C]lass is a cultural as much as an economic formation . . .

There has been a recent resurgence of interest in class in legal scholarship.
  This development might have been predictable.  Inequality in America has grown sharply over the past two decades.
  Working people face job tenure insecurity, massive shifts in work structures, and heavy debt.
  Indigent families have begun experiencing the termination of assistance from the state.
  Revelations of corporate wrongdoing highlight the power of wealth.  But the new interest in class is not rooted primarily in concern with the conditions of low wage workers or the unemployed.  Rather, it is a new twist on the topic of race.  Out of social discomfort and legal challenges to affirmative action, judges and scholars are seeking a way to confront inequality without confronting race.

Class is important in its own right, but in the United States people usually do not talk much about it.
  The term is unfamiliar, packed with many different meanings,
 and uncomfortably radical.  In law and popular discourse, the figure of the white working class person has appeared in recent years as the symbol for the need to end or change affirmative action.
  A searching examination of interest in white working people requires a closer look at class and the social construction of race.  The concept of class seems tame only in comparison to the volatility of the discourse on race.  It only remains tame if it is understood through a simplistic notion of individual status and divorced from conflict and from consciousness of shared interest among oppressed people—in other words, from groups and relationships of power.


This Article explores the relationship between class and race in the cases that limit structural transformation in the areas of work (the “affirmative action” cases) and political power (the “voting rights” cases).  These are anti-transformation cases; although they occur in different contexts, taken together, they effectively protect both class and race privilege and limit structural gains for African Americans and other people of color.
  This Article makes a series of connected arguments about the complex relationship between race and class in these cases.  First, there are many ways of understanding economic inequality, and all workers in the field of law should begin to think about what we mean when we use the term “class.”  Second, the concept of class that we choose as a framework will affect our concepts of race and interest.  Third, conservative concepts of class, status, and interest have been incorporated into the reasoning of legal cases.  Finally, the concepts adopted in law yield results in the fields of work and politics that particularly harm people of color but that also harm class interests of white workers—the very parties who provide the excuse for the retreat from work toward racial transformation and social justice.

Both class and race are moving targets, their meanings forged through social processes and human relationships that change over time.  Part II briefly reviews important aspects of white positioned perception to answer a famous riddle—why affirmative action programs seem threatening to white people whether or not they result in much actual change.  Affirmative action disturbs settled norms even when whites have no conscious attachment to privilege or intent to discriminate.  Whiteness as a dominant cultural norm explains both white discomfort with race-conscious programs and the role of the term “merit” in debates about affirmative action.

Part III turns to concepts of class and their interaction with white privilege.  Two major aspects of class theory are important to issues of race and transformation in law.  The first is the conceptualization of structural inequality.  There are many possible ways of thinking about the economic, social, and political relationships involved in the production, control, and distribution of wealth.  Among these, American law and popular discourse tend to choose a simplistic concept of socioeconomic status disconnected from group relations of power.  The choice of theoretical framework has important consequences for analysis of race, because different models of structural inequality yield different concepts of the interest of whites in maintaining white privilege.  Simplistic concepts of status tend to make white attachment to white privilege seem natural, inevitable, and unchangeable.  Class-based solidarity, in contrast, creates a basis for identity that may diminish white working class attachment to race privilege or at least create openings for change.

The second important aspect of class is the relationship between structural frameworks of analysis and the way people understand collective interests and work for social change.  Class identity is constructed not only from economic position or shared understanding but through shared action.  America is filled with multiple obstacles to class solidarity, including residential segregation, employment discrimination, and racism as a persistent and pervasive ideology.  Middle-class notions of working-class interest are particularly insidious: white working-class interest in protecting privilege is generally perceived as economic in nature and fundamentally selfish, while middle-class protection of privilege is characterized as moral in nature and concerned with appropriate societal protection of all individuals.  Because class is “a cultural as much as an economic formation,”
 legal claims about interest and legal rules affecting relations between social groups both affect class formation in America.

Although law is part of the emphasis on race over class in America today, I do not argue that courts and legal scholars should “do class” instead of “doing race” in the jurisprudence of transformation.  Using either race or class as the sole analytical framework for the interests of white working-class people results in a more conservative politics of identification and action than when both class and antiracism are analyzed together.  If we only “do race,” white workers hear only about the qualities they share with whites from other classes and higher socioeconomic status—not about interdependence, mutuality, or the many ways in which people of color have brought militancy to the defense of labor.  If we only “do class,” race will not correspondingly disappear from the experience of white workers.  Because white privilege remains unnoticed by white people, struggles waged by people of color against oppression and exclusion will be experienced as disruptive and unjustified.

Parts IV and V explore class interest in the cases on affirmative action and voting rights.  Recognizing class interest would have disrupted doctrinal reasoning in the cases from Firefighters v. Stotts
 to Adarand v. Peña,
 transforming the ways in which cases on work can be said to be like other cases.  Class would have provided a richer framework for analyzing the benefits and burdens of transformative programs for all those affected, including white workers.
  Attention to class issues would also have disrupted the leap from the cases on work to the cases on voting and political power.  The political economy of the much-litigated Twelfth District in North Carolina favored working class mobilization and influence,
 but class played no part in the Court’s conception of the interest of white people in this district in Shaw v. Reno
 and its progeny.

The evolution of doctrine in both lines of anti-transformation cases depends on the absence of class as a cognizable category in American law.  If working class interest were examined closely, the cases would have been reasoned and decided differently.  The description of the interest of white workers in these cases consistently chooses race and status over solidaristic concepts of class: the “reverse discrimination” cases effectively name the economic interests of that group as white rather than as working class, and the “voting rights” cases name their political interests as white rather than as working class.

E.P. Thompson defined class not as a “structure” but as “something which in fact happens.”
  Arguments about interest are part of the construction of social groups.  The anti-transformation cases help to construct a political theater in which “class”—in the sense of combined mobilization and consciousness—is less likely to “happen” at all.  As law names interest and distributes power, it affects the ways individuals and groups understand their self interest and work toward it.  Cultural perception and the direct exercise of power interact in law.  These cases tell judges, politicians, administrators, and especially those seeking change: you may not integrate a work place this way, you may not shape an electorate that way.  When law ignores class while claiming to protect white workers, it gives authority to the claim that whites are harmed by the advent of people of color.  Workers in law and social justice need a new way to consider class and interest.

II.  Color and Power Evasion at Work

During the 1990s, critical race theory described whiteness in ways that have now become familiar: race is a social construction within which whiteness is a distinctly constructed racial identity.
  Race is inherently relational, necessarily involving more than one social group and the relations between groups
 as they evolve over time.  “Racial theory is shaped by actually existing race relations in any given historical period,” and always subject to contest and change.
  Whiteness, according to Ruth Frankenberg, consists of several linked phenomena: a “location of structural advantage” and “race privilege”; a “‘standpoint,’ a place from which white people look at [themselves], at others, and at society”; and “a set of cultural practices.”
  The interaction between the material world and the ways we explain and understand it generate experience—and whiteness is continuously reconstructed through lived experience.
  This section describes the way positioned white perception and its interaction with structural privilege affect race-consciousness in the workplace.

A.  Individualism, Color Evasion, and Power Evasion


As many scholars have noted, whites tend not to notice race when only whites are present—race becomes salient in relation to others.
  Whiteness facilitates achievement, diminishes conflict, and grants access, while simultaneously diminishing awareness of one’s own race.  One of the privileges of whiteness is a freedom not to notice privilege.
  Therefore, white people can reproduce white majorities without the conscious will to exclude—for example, by finding desirable friends, acquaintances, and job candidates to be others like themselves
—without noticing the collective privilege that facilitates mobility
 and comfort
 in ordinary life.
  However, whites sometimes do perceive racism in the expression of resentment against white privilege and sometimes even in the discomfort created by being forced to feel conscious of whiteness.  Self consciousness and hostility both intervene in the apparently natural dominant norm.  In the logic of white privilege, making whites notice their own race seems racist.

Ruth Frankenberg identified three ways in which whites “think through race”: essentialist racism, color and power evasion, and race cognizance.
  Essentialist racism is the old, familiar enemy: “race difference understood in hierarchical terms of essential, biological inequality.”
  Law recognizes and rejects essentialist racism, but that is a very limited achievement, because most public discourse in America today is not characterized by essentialist racism.  Race cognizance is the recognition of difference on the basis of cultural autonomy and empowerment for people of color.
  Race cognizance has been under attack in law, as the Rehnquist court has effectively equated the use of terms that classify by race with essentialist racism.

Color and power evasion are pervasive in public discourse in the United States.  When whites are color evasive, they fail to notice their own color, the color of others, and any difference between them.
  Color evasion treats noticing color or race as a manifestation of prejudice.
  Although color evasion seems to many white Americans like courtesy, the idea that noticing race is itself prejudiced rests on a fundamental sense that race involves the inferiority of the “Other.”
  White privilege is the product of a social history of racial power and subordination.
  Adopted in an effort to avoid being racist, color evasion implicitly preserves values drawn from essentialist racism.  Power evasion is color evasion with a different edge: whites notice those differences which do not threaten white comfort or privilege but deny the connection between race and power.

Most whites understand racism as something that a second party does to or believes about a third party.
  The second party is the bad racist actor, and the third party the subordinated person of a minority race—both are distinguished from the way whites understand themselves.  Since the dominant norm of whiteness and the mechanisms of its reproduction are transparent to white people, whites perceive the problem of racism as intentional, individual prejudice.  For more privileged white Americans, racism often appears to be something that working class whites (particularly Southerners) do to African Americans and other people of color.  Blaming working class whites also tends to exonerate wealthier whites.  In the absence of any more radical concept of class interest, the middle class may understand working class whites only as racists.
  This dynamic permits middle class white people to sincerely regret the continued existence of racial hostility without feeling responsible for changing it.

In law, color and power evasion are manifested in the preference for color-blind or race-neutral policies.  The call to do away with race in decisionmaking resonates for whites when combined with the assertion that immigrants have no historic guilt for black subordination.  This argument simultaneously opposes racism and protects privilege.  The call to “just stop talking about race” seems consistent with rejecting racism and attractive because positioned white perception continually misses the ongoing reproduction of race.  Because whites tend to think of race as meaning “Other,” the call to stop making racial classifications can have moral authority.  It seems to protect against racial injustice in general as well as protecting against the danger that affirmative action will create discrimination against themselves for being white.
  Therefore, this argument may appeal to whites who oppose racism and believe they are not racist.

B.  Work and Insecurity: Unsettling Evasion

I don’t think there are 500 people in Louisiana that have either been adversely affected or benefited from affirmative action.  But everyone who doesn’t have a job or whose son cannot get into law school believes it’s because of affirmative action.”  If affirmative action is so limited in its scope, why are so many white people so worked up about it?


Affirmative action programs challenge the privilege to avoid seeing whiteness.  Affirmative action changes the transparent quality of whiteness—even without significantly altering the racial makeup of a workplace—because it makes white people identify as white rather than as individuals with no race.  Whiteness also suffers as a dominant norm, losing the crucial capacity to define expectation without notice or negotiation.  No matter how voluntary a program or how modest its methods, affirmative action embodies an aspiration toward change.  The conscious aspiration to integrate the workplace defeats color evasion, whether or not whites consciously seek to prevent access for people of color.  Even before the population of a workplace changes, affirmative action identifies and counts whiteness, and—even worse—treats it as a problem.  Whiteness, which had not been self-conscious, becomes less comfortable.

The process of counting the race and gender of workers also defeats color evasion.  Although the counting process begins by counting minorities for “underinclusion,”
 it immediately threatens to reveal overinclusion of whites.  Whites then appear as a social group and whiteness loses the appearance of a natural phenomenon.  This is a threatening process for whites who had not perceived the presence of a social group of privileged whites but only a set of individuals and their achievements.

Affirmative action does not stop at requiring whiteness to be noticed.  Whiteness must also be justified.  By counting, affirmative action programs strip legitimacy from the assumption that the current distribution of access, wealth, and work is a natural phenomenon.
  The predominance of white people in a medical school class, secretarial pool, lunchroom, or office party loses that natural status which required no justification.  This loss is disconcerting because part of being white is a sense of race-less comfort that is equated with human value and dignity.  The lack of identification with a privileged group helps establish that any individual white person acquired her job through her own meritorious work.  An emphasis on privilege threatens the concept of merit in whites and poses it against the merit of the “Other.”  Reaffirming merit becomes an urgent need, so it should be no surprise that merit has become a rhetorical focus of debates over affirmative action.

In the absence of affirmative action programs, color evasion permits some diversity in the workplace to be unnoticed, accepted, or rationalized.  After all, color evasion will avoid consciously noticing difference—the culture within which whites live and work is not really supposed to be white anyway.  If minority coworkers are not brought in through affirmative action, color and power evasion can be reestablished.  The dominant norm operates with the following irony.  In the absence of any official program, white norms permit the inclusion of some people of color, since the dominant character of whiteness—its most important trait as a transparent positioned norm—does not require that the environment be exclusively white.  But, in the absence of affirmative action programs, the dominant norm still works actively to limit change.  Because a white-dominant environment feels inclusive to whites, whites are poorly equipped to gauge whether an environment is effectively inclusive and may overestimate diversity in the absence of a program of systematic inclusion.

Counting and other systematic mechanisms of transformation threaten the dominant norm both by enforcing change and by stripping whiteness of its capacity to define dominance without notice.  In a tidy coincidence, the same resistance that protects whiteness as a dominant norm also protects it as a numerical majority.  Because the norm requires not-noticing race, white people who oppose affirmative action may not see themselves as denying access to people of color (a goal too close to the old enemy of essentialist racism) but as ending unfair preferences, a discourse that incorporates the “merit” defense while reestablishing the dominance of white norms.

In contrast to the difficulty of perceiving white privilege, white people do notice phenomena that threaten value and dignity, such as insults by the boss, or fear of loss of job.  The existence of affirmative action as an employment policy destabilizes the state-of-nature, self-justifying condition of whiteness.  The challenge to whiteness therefore feels like a challenge to value and dignity.
  This is one of the most puzzling phenomena of our time.  Why should identification with a privileged group pose a challenge to dignity and self respect?  The problem is that race privilege includes “unearned” assets or power
—thus the idea that one’s current assets are “unearned” is threatening.

White Americans responded to the challenge posed by affirmative action in several ways, including compliance,
 transformation, resistance, and shifts in political and social discourse.  One widespread response was a discursive strategy that invoked the concept of merit and defended the dominant norm with a circular argument: to the extent whiteness is dominant in a workplace or throughout society, it is the product of merit; merit, not unearned privilege, created the present allocation of work.
  Old beliefs about white superiority are deployed on a new battlefield.
  Positioned white perception is crucial to understanding the success of the right-wing attack on affirmative action.  The rhetoric that poses “preferences” against “merit” helps to affirm merit as an attribute of whiteness.

When arguments about affirmative action focus on past injustice, rather than the present reproduction of power, they encounter a well-developed set of defenses.
  Retrospective arguments fit relatively well with the idea that racism is something a second party does to a third party.  A moral dilemma can now be asserted.  The second party—the bad racist actor—is someone who operated in the past, perhaps fifty years ago (before Brown v. Board of Education) or even more than one hundred fifty years ago (during slavery).  The third party—the “actual victim” of racism—also existed in the past, cannot really be made whole now, and may in fact be dead.  As Cheryl Harris has shown, emphasizing the question of guilt leads to a focus on “innocent” whites, to the detriment of black aspirants.
  The claim of innocence
 directly relates to the concept of merit: It is an assertion that a person has not gained position through unearned advantage.

Many whites who do not wish to be racist, believe they are not racist, and wish to avoid being perceived as racist, choose to focus on the harms of the past.  The admission of past harm combined with the denial of redress in the present recognizes inequality while protecting wealth and self-respect.  This white response includes many sub-narratives of innocence: “I wasn’t guilty because my family wasn’t here” (the immigrant story),
 or “I suffered discrimination too and am not really as ‘white’ as you think” (the story of outsider ethnic and religious groups), and “my family has not been privileged and I am not privileged today” (the white working class story).  Each of these stories has persuasive power because it turns some aspect of truth previously understood to contradict the story of participation in race privilege.  Focusing on the past allows whites to avoid noticing the problem of the present reproduction of privilege.

The dynamics of privilege are important to legal reasoning about race.  Law constructs the background rules of material existence and permits society to treat those rules as given—selectively releasing them from consciousness—while reckoning with problems and conflicts that are brought to the foreground through the selection of new legal conflicts.
  Law is therefore part of the construction of whiteness directly, by defining race, and indirectly, as it makes arguments about racial injustice, and as legal arguments confer and protect privilege.

  The focus on the past in narratives of contemporary “innocence” is power evasive, allowing the Court to avoid dealing with contemporary power and the continuing process of racial formation.
  Only by evading power could the meaning of “race” in the 1860s be held to define its meaning for civil rights today.
  Color and power evasion affect law as they affect the rest of society, but their application particularly influences the terms of social debate.

An example of power evasion in law occurred in the cases in which white plaintiffs challenged employer decisions as racially discriminatory under Title VII.  In McDonnell Douglas Corp. v. Green,
 the Supreme Court created a burden-shifting formula requiring the plaintiff to establish a prima facie case of discrimination.  The presumptions in the McDonnell Douglas test effectively recognized that race-based exclusion for people of color and race-based privilege for whites shaped access to work in the United States.
  If a minority applicant was qualified for a job, did not get it, and a white person got it instead, a court could presume that “these acts, if otherwise unexplained, are more likely than not based on the consideration of impermissible factors.”
  Reverse discrimination cases posed the sharp question of whether failure to hire a white person could have the same meaning as failure to hire a person of color.  Some circuits applied the McDonnell Douglas test without comment or modification in the reverse discrimination context.
  Because the test was based on inferences drawn from discrimination prevalent in American society, other circuits have found it impossible to draw the same inferences from a white plaintiff’s race and situation, holding instead that a white plaintiff must additionally show “background circumstances [to] support the suspicion that the defendant is that unusual employer who discriminates against the majority.”

Courts are power evasive when they make the same assumptions about discrimination for whites as for people of color.  Inferences about the meaning of a racial difference between job-applicant and job-occupant surely depend on the meaning and context of race.  Belief in their own merit and discomfort with the loss of a dominant norm may make whites believe that affirmative action is responsible for the success of any person of color.
  Because subordination and stereotypes are race-specific, formalism in these cases effectively protects white privilege.

III.  Class, Consciousness, and Whiteness

“What is the meaning of ‘race’?” is an intellectually liberating question.  The curtain is thrown back: an apparently natural category is revealed to be socially constructed, problematic in all aspects, and packed with many meanings.  The question has proven productive in law as in many areas of social theory, opening a rich body of recent literature including examination of the role of law in defining “race” itself and in the construction, transformation, and protection of racial power.

In contrast, asking “What is the meaning of ‘class’?” feels more like falling off a cliff.  Vast bodies of social and political theory have explored this question.  The debates go back more than a hundred years and have lively current iterations.  But the question is important in law even if it is difficult.  The absence of explicit recognition of class in current legal discourse, and the implicit concepts of interest and inequality, shape legal decisions ideologically and doctrinally.

There are many modes of analyzing inequality.  Concepts of class and status are related to concepts of the self-interest of white working people.  A status-only approach to inequality yields a more conservative view of interest in which working class white people appear to be naturally attached to preserving white privilege—perhaps even more than wealthier whites.  In concepts of class interest that are based on group relations of economic power, antiracist solidarity is an actual or potential interest of white workers, and class awareness and activism are vital to the transformation of white attachment to privilege

In law, conservative decisions and ideology have led to reasoning that is status-based rather than class-based.  Even proposals for “class-based affirmative action” are concerned more with status than with class in any relational sense.  These proposals shift the focus of law and policy to compensation for individual disadvantage rather than social justice and transformation.  This Part of the Article explores the difficulty of addressing class in law.

A.  Concepts of Inequality and Self-Interest:
Class and “Vulgar Status”

The existence or non-existence of classes is one of the major stakes in the political struggle.

Historically, two major concepts of class and status divided social and political theory.  One, associated with Max Weber, analyzes economic participation through a focus on distribution and the market and emphasizes status as an important aspect of structural inequality.  The other, associated with Karl Marx, emphasizes class relations in a system of production and the exploitation of labor by capital.
  My goal here is not to urge a choice between Marx and Weber in analyzing structure and agency and their interaction with law, but to contrast the gap between popular concepts of status in America and the ideas of class that appear in Marxism, left Weberian thought, and the labor movement.  Many scholars agree that the two classic schools have over time converged to some extent
 or at least moved toward each other.
  Neo-Marxists
 began emphasizing forms of exploitation beyond those tied to the relations of production
 and recognizing differences within and between classes that are more like occupational strata than earlier Marxist analyses.
  Neo-Weberians recognized difficulty in analyzing stratification, particularly when faced with contested issues involved in classification of the status of women.

In Marxist analysis, class remains primary—workers of all races share the experience of exploitation and depend upon each other for liberation.  But Marxism is not the only concept of class that invokes solidarity as the shared interest of working people.  Solidarity also fits within Weberian thought in which economic class is important to relationships of power.
  If class is organized entirely or even partly by power relationships among groups involved in systems of production,
 working people have very deep interests in building mutuality and overcoming divisions among themselves.  Even without resolving debates about whether capitalism is itself the source of racial divisions and racist oppression,
 the left and the labor movement have long argued that the interests of white workers are disserved in important ways by racial division in general and by its impact on specific struggles.

Clearly, not all accounts of “class” are right and of “status” wrong.  There are good reasons for the convergences in Marxist and Weberian thought.  Obviously, status concepts have been crucial to the analysis of racial constructions and white privilege.  Rather, this Article criticizes frameworks that recognize only status, especially simplistic or naturalized concepts of status, because this approach has important consequences in law.

1.  Exploitation, Oppositional Groups, and Solidarity

Erik Olin Wright defined approaches to class as “relational” (focused on group relationships of power and exploitation) or “gradational” (focused on stratification and line-drawing based on occupation and market position).  Both relational concepts and concepts that are at least in part related to production emphasize the need of working people for solidarity.  For Marxists, class interest in white men and women as workers outweighs any advantage that exists in holding onto white privilege.  Marxists do not always submerge race questions into class questions.
  They have sometimes advanced theories that are closer to “national” concepts of race
 and sometimes treated racism as a consciously developed capitalist ploy.
  As to the self-interest of white workers, Marxist theories emphasize interest in a mobilized, conscious, self-activating working class.  In this vision, whites are harmed as are all workers to the extent that they are divided from other workers.  Racism is part of working class division; rejecting racism and white privilege, therefore, is part of working class interest.

If the relationship of social groups in a system of production is a factor of any significance in social analysis—a position many scholars associate with Weberian as well as Marxist traditions—then white workers have interests in opposing racism and building class-based solidaristic consciousness and action.  Those interests are either actual (objective, inevitable) or potential (contingent, capable of being mobilized).  If control of capital and economic relationships of exploitation are even somewhat important in any theory, then solidarity is at least a potential interest of workers.

Pierre Bourdieu argues that classes are not predetermined or natural but instead the political product of struggles for group self-definition within “the social space.”
  Social groups may form around many different axes, engaging in class competition for control of political, cultural, symbolic, and economic capital on unequal terms.
  The representational battle to name interests is part of forming those interests—groups form and are recognized in part through the process of trying to define themselves.
  In Bourdieu’s thought, therefore, there are no preexisting class relationships of power and exploitation.  Yet even when the nature of classes is itself the subject of social contest, the possibility for economic solidarity—and for contests of power against those who possess capital—is one of the ways in which social groups may form.  Therefore, there is at least a potential tension between some of the ways in which white working people experience “class” and the ways in which they gain from white privilege.  When defining interests is part of a process of creating them, attachment to white privilege has the potential to defeat other forms of mobilization and group construction that could be advantageous for white workers.  In other words, even in a postmodern analysis in which Marx’s concept of natural class interest is absent, the possibility of solidaristic group formation and action based on shared economic interest is sufficient to make attachment to white privilege problematic.

White attachment to privilege is destructive to many aspects of class-based action and organization.
  In a practical sense, white workers who seek to hold onto white privilege and whose identity is strongly defined by their whiteness are less likely to forge strong ties with workers of color.  The ideology that supports white privilege will impede their ability to work with non-whites and will also make whites less trustworthy colleagues for people of color.

Some scholars emphasize the segmentation of the labor market and the extent to which white workers profit from access to better jobs.
  In recent years, many historians have also emphasized the agency of white workers in the subordination of workers of color.
  My argument does not depend, however, on the ways in which race privilege and the ideology that defends it have been part of the history of the white working class, nor on a choice between class-conscious solidarity or attachment to privilege as a natural defining interest of white workers.  Because of the workings of white privilege, all whites profit to some extent from participation in a racist society; unless shared economic interest is understood to trump all race privilege, therefore, some combination of racism, privilege, and structural disadvantage within capitalism is the complex ground on which working people in the United States form social groups.

Rather, I am concerned with the way that law incorporates arguments about interest and affects the possibility and the strength of solidaristic class-based organization.  If shared roles in a system of production are even part of the analysis, white privilege has destructive effects on the potential for transformative work among workers.  The negative impact of white attachment to privilege is more obvious in left analyses which perceive the working class as having naturally solidaristic interests opposed to those of capital.  However, to the extent that social groups can and sometimes do form around shared interests in economic relationships of power, racism and white privilege are destructive to that mobilization—whether group formation is perceived through Bourdieu’s approach or through neo-Marxist or traditional labor analyses.  In contrast, status-only analyses create a different vision of white interest, and, as later Parts of this article will explain, these concepts have important consequences in law.

2.  Contemporary Concepts of Status

When people in America refer to “class,” they usually mean status rather than economic relations of power.  They may refer to socioeconomic status in general or to the sort of status required through consumption.
  A theoretical concept of status divorced from group relationships of power and exploitation also appears in the work of economist Robert Frank.
  Drawing on evidence that dominant animals have higher levels of serotonin, Frank argues that the drive for status is inherent in human nature.  He asserts that in humans the quest for status is measured against a local reference group, rather than against all people in society.

Frank recognizes inequality in bargaining power, and he is not opposed to all protection for workers or to governmental regulation in general.
  In several ways, however, he rejects left concepts of class.  Frank treats exploitation of workers as a problem arising from the lack of a functioning market.  While employers might wish to exploit employees, he believes they are unable to do so because of competition for workers.  Exploitation existed in the past in company towns, in which employers had too great a grip on labor, and could still exist in a modern town with only one major employer, such as a mining town.
  However, Frank assumes that any such mine would operate close to the margin of economic survival and could not be exploiting workers because it would have little economic surplus to share with them.
  For Frank, profit from investment is as natural as status—if an investor could not make a profit, she would invest elsewhere
—but it does not give rise to oppositional class interest or to exploitation.  Frank sees employers as individual entities in competition for workers; if they tried to keep wages down, they would have to form an unstable cartel.
  His analysis does not account for deskilling low-wage work, globalization, or other developments of the modern economy.  And it is explicitly opposed to left explanations of class interest.

The concept of status as a natural drive, and the analysis of status without group relationships of power and exploitation, ultimately lead to conceiving of attachment to white privilege as natural.  Even if individual whites do not seek the advantage of race privilege, because race is a social construction, they are more likely than people of color to be perceived by other whites as good prospective employees
 and neighbors,
 or to be perceived by banks and insurers as good credit risks.
  I am not arguing that this concept of status is the same as essentialist racism.  Open expressions of race prejudice might lower, not raise, the status of whites.
  White privilege, however, is status-enhancing as long as it includes enhanced chances of being perceived as honest, intelligent, or meritorious, or includes other practical advantages in obtaining access to employment, education, or other sources of wealth and privilege.  If the human drive for status is a natural force, whites would remain attached to privilege as long as any racism persists.  Whites of lower status might be more attached to white privilege than whites of more elite status, because they would have fewer advantages over others around them, and therefore fewer ways to generate serotonin.

Law is limited by concepts that treat status as natural and fail to recognize exploitation.  Uncontested legal rules have the effect of making the distribution of power look natural.  The emphasis on status can reveal the need for rules that protect against racial subordination but conceal the need for rules that facilitate solidarity.
  The failure of judges to perceive either class interest or the ongoing construction of white privilege is part of the reasoning that helps to defeat programs of racial transformation.

Status tends to be a zero-sum game.
  A gain in status for one group means a loss for other groups.  In status-only frameworks, therefore, protecting white privilege appears to be a natural economic and social interest for white people, regardless of their wealth or class position.  When shared class interest is not recognized, white working people have no redistributive interest in solidarity, and therefore any white privilege they relinquish is a loss rather than a shift which may lead to further gains.

“Vulgar Marxism” refers to a relatively crude economic determinism or reductionism with which virtually no legal theorists are willing to identify.
  When concepts of status and stratification have been stripped of relation to power, capital, and economic exploitation, they capture the thought of Weber and his followers no better than economic reductionism captures Marx.  The dominance of status concepts in American social thought explains the lack of a cognate term.  We need a new term, perhaps “vulgar status,” or “status-only,” or “vulgar Weberian,” to describe simplistic concepts of socioeconomic status divorced from relations of capital, production, and power.  It would be great progress if American theoreticians feared status vulgarity as much as vulgar Marxism.


Status alone also implies an understanding of the state and political power different than concepts of class that are related to the production of wealth.  Vulgar status is consistent with a conservative notion of the state.  The “empty state”
 is a hollow shell containing gradations of status stacked like layers in a cake.
  The “haves” get larger, sweeter, more highly placed layers than the “have-nots.”  The state has no more to do with interaction between layers than the cake pan does with the cake.
  Robert Frank does acknowledge the importance of legal rules to the construction of economic interest and the distribution of rights and privileges; he states that legal rules originally based on concepts of exploitation are often justified as a way of regulating the quest for status.  However, since Frank believes that exploitation does not exist, he does not recognize the role of the state in creating and protecting exploitation.

In contrast, economic and relational concepts of class based even in part on the organization of production necessarily involve some idea of the role of the state in maintaining constellations of economic power.
  When social groups exist in contested relation to each other, the rules that allocate power between them are part of their relationship.  The structures that govern relationships are important and cognizable, including the exercise of state power through judicial decisions.  To reckon with class, race, and social change, legal theory and doctrine need to recognize concepts of class that go beyond status and serotonin.

The following sections explore the interaction between concepts of economic inequality and concepts of racial interest; subsequent Parts of this article explore the ways in which law adopts a conservative concept of economic inequality that has regressive effects for racial equality.  I will use the term “status” to refer to economic and social inequality that does not consider relations of group power and exploitation and the term “class” to refer to economic inequality constructed through relationships of power and exploitation between social groups.

B.  “Making Class”: Agency, Whiteness, and the Making of Class and Consciousness

[P]olitical and symbolic factors necessarily play a crucial role in the construction of . . . [class]: Class identities, practices, and “lived experience” are not “afterthoughts” tacked on preexisting classes; they enter into the very making of these classes.

Two roles of law, naming interest and distributing power, are important in a dynamic view of class, race, and struggle.  This section describes their interaction.  Sociologists and historians have long worked to articulate
 the relationship between economic and social structures,
 on the one hand, and consciousness,
 ideology, and struggle, on the other.
  However structural relations are described, they are experienced in the lives of people, individually and socially.  The capacity for collective understanding, the sorting of possibility and decision, and the actions taken also happen through experience of real people.  As E.P. Thompson said, “[H]istorical change eventuates, not because a given ‘basis’ must give rise to a correspondent ‘superstructure,’ but because changes in productive relationships are experienced in social and cultural life, refracted in men’s ideas and their values, and argued through in their actions, their choices, and their beliefs.”

1.  “Making Class” or Racialized Status Groups

The process of “making class” involves agency and cultural and economic relationships.  In “making class,” therefore, white privilege is crucially important.  If class is “a happening,” not “a thing,” then the very “happening” of class is shaped by both conscious and unconscious white choices.  Since whiteness is also an interaction between the material world and our experience of it, class interest is one of the most important ways in which shared identity can affect the experience of self, identity, and interest for white working people.  In other words, strong working class identity can help whites be less defined by their positioned perspective or by attachment to privilege.

Conversely, attachment to privilege diminishes solidaristic identification.  Both privilege and positioned perception shape “men’s ideas and values . . . actions, choices, and beliefs” by distributing benefits and by justifying them.  Whiteness can therefore facilitate the sense of “middle class” status expressed by many American workers.
  Race is part of the construction of class-as-status in America, and status-consciousness is part of what defeats the development of solidaristic consciousness.

The lack of a language of class, the status/stratification concept of inequality, and the dynamics of racial privilege and subordination are all important to the ways Americans understand themselves and each other.  In America today only two social “classes” (actually status groups) are usually discussed in the media and popular politics—a “middle class,” and an “underclass.”  Each has a presumptive race.  “Middle class” is presumptively white or non-African-American, a notion easily identified by distinguishing the frequency with which “black” qualifies “middle class” in ways that “white” or “Asian” do not.  In contrast, the category “underclass” is presumptively non-white, and the term is particularly likely to be used to refer to African Americans.
  No “upper class” is ever discussed.  There exists a status called “wealthy”, however, all but the very wealthiest of that group describe themselves as having “middle-class” values and lifestyles.  And even the middle class is not very self-aware as a class:

[A]lthough they may sometimes speak of themselves as men or women of the ‘middle class,’ only with an effort of will—only by contrivance—can they imagine themselves to be members of a class.  Normally they feel themselves to be solid individual achievers in an essentially classless society composed of human beings engaged in bettering themselves.

“Class” consciousness is therefore both raced and a misnomer for most of America.  It describes status rather than class categories.  “Middle class” status becomes, effectively, a distinction between status above poverty level and below it.

A particular problem for consciousness of shared class interest in the United States today is the raced construction that links “underclass” and “unemployed and unemployable.”  The same period in which a “black middle class” identity has been strengthened has seen the construction of the concept of a gendered and raced underclass, portrayed as dependent and criminal, not part of the working class but oppositional (trying to live off the working class or steal from it).
  The stereotypical link between race and unemployment is part of the division that makes the category “working class” seem disconnected from shared interest with racially subordinated communities.
  Effectively, the focus on socioeconomic status and the racialization of perceptions of employability interact with the idea that two status categories (“middle class” and “underclass”) define the universe of “class” in America.
  “Middle class” status consciousness interacts with white race unconsciousness because both involve unselfconscious participation in an invisible norm that defines social expectation.

Of course, if everyone said “status” when status was what they meant, it would help clarify the debates about race and class.
  The use of the term “class” disguises the concepts of status that permeate American society, politics, and law. “Middle class” in common American parlance is really a status term popularly understood through consumer choices and capacities.
  Many Americans identify with “middle class” status.

In addition, the American “mythology of classlessness” interacts with white privilege to discourage class awareness and class formation.  Status is generally understood in law as an individual attribute
 rather than as a social process.  This approach allows white privilege to appear as an incidental feature of an individual life—a happenstance of skin color for which a privileged individual cannot be held responsible.

Status-based views of whiteness also disguise shared interest in working class solidarity.  Whites of lower status are thought to have the greatest attachment to racism of any group, both in their objective needs (they need the help of white privilege most) and in their subjective attachment (they seek extra status most desperately).  Focusing solely on status therefore reifies attachment to white privilege.

2.  Agency and Consciousness—Class Lived Within Communities

Class is not just about structure or position but something dynamic that includes the ways people understand themselves and their lives.  Therefore, there is a relationship between how people understand their situations and how they act which moves in both directions: action affects consciousness, and consciousness affects action.  E.P. Thompson described class as a “happening,” not a thing.  In the United States, the “happening” of class has always been affected and shaped, inside the workplace and beyond it, by the phenomena of subordination and privilege that constitute race.

The widespread American attachment to status-identification as “middle class” discourages the mobilization of class consciousness.  “The middle class does not exist prior to its symbolic and political organization—it results from it.”
  Rejecting analyses which do not recognize that social groups are contingent and forged in struggle, Bourdieu emphasizes how important this contest over the nature of class really is: “Knowledge of the social world and, more precisely, the categories that make it possible, are the stakes, par excellence, of political struggle, the inextricably theoretical and practical struggle for the power to conserve or transform the social world by conserving or transforming the categories through which it is perceived.”

Ira Katznelson emphasizes the importance of the separation of home and work to the development of class in America.
  He divides “class” into four aspects: structure, ways of life, dispositions, and collective action.
  These aspects are helpful for thinking about the development of class and race in America.  Part of the status-focus in America derives from “ways of life.”  Residential segregation has become part of the story of class and consciousness.  Access to homeownership for white working people
 enhances the sense of “middle class” status; the consumer role “homeowner” helps define identity.  Residential segregation cabins the experience of community for people of different races and affects access to work.

Katznelson’s concepts of class are also helpful in thinking about the role of law.  Law is part of the “structure” of state and the relations of production.  Law structures homeownership and the possibility of achieving it in a variety of ways; it shapes development of residential segregation, disputes over governance of public schools, the provision of municipal services, and responses to segregation.  It protects or creates background rules governing “dispositions,” and it regulates or discourages collective action such as labor organizing, voting, demonstrating, and handing out leaflets at shopping malls.  Distinguishing structure from lived experience also helps refine analysis of the different contexts in which class consciousness is forged and class actions happen.  Of course, I do not mean to distinguish work as “structure” and home as “experience,” but instead to take Katznelson’s point that economic and political structure and the lived experience of life, work, and struggle for change vary widely for working class Americans.  Activism may function differently at the workplace than in community struggles outside the workplace.  Collective identities and common systems of meaning at work do not always produce collective action toward class interests.  Significantly, in our segregated nation, the impact of white privilege on “class consciousness” may be experienced differently in the two locations, yet each context (home and work) may affect responses in the other.

3.  Solidarity Stories—White Privilege Contested
The idea of solidarity
 is in some trouble these days.  Diversity, not solidarity, is the dominant framework for inclusive thinking about race.
  A searching examination of the relationship between class-based activism and race is beyond the scope of this Article.  But the possibility of solidaristic class-conscious activism is fundamental to my argument that the anti-transformation cases tend to conceal class-based interests of white workers.

There are several reasons for the lack of awareness about solidarity and faith in its transformative potential.  The structural weakness of the labor movement has made labor militancy less socially visible; therefore, when class does “happen” in some region or struggle so that solidarity is strong, it does not get much time on the evening news.  The geographic divide between residence and work combines with residential segregation to obstruct the development of solidaristic political action.
  Fear of undertaking multiracial solidaristic work may arise either from stereotypes of white workers or from actual experience of the effects of racism.  Most important, white privilege and racist ideology among white workers and within organized labor also threaten solidarity.
  Class-based solidarity as a unifying, galvanizing force among workers of different races may seem dated, unlikely, or even impossible.

The concept that working class whites are more prejudiced than whites from other classes
 is attractive to the middle class and has proven very durable.
  Because of the structures of racial subordination, during most of American history, middle-class white Americans had relatively few opportunities to treat African Americans as their peers.  In the context of home ownership, the elites that controlled access to loans, insurance, and development schemes created structures of segregation in urban and suburban life.
  Another stereotype identifies white workers with white supremacist hate groups.  Historical studies of the Ku Klux Klan have shown that it was not disproportionately composed of white workers.

While stereotypes account for some of the popular disinterest in solidarity, the continuing force of inequality and racism are more important obstacles.
  Scholars have analyzed the segmentation of the working class in the United States.
  Recent works in labor history have described the simultaneous construction of whiteness and class in America, emphasizing the role of white workers in establishing and defending white privilege.
  Bruce Nelson and David Roediger, among others, emphasized the agency of white workers in claiming white superiority and discriminating against workers of color.
  Unsurprisingly, left-led unions did better on antiracism than most American trade unions; in general, outside the left, antiracist leadership was often inconsistent or nonexistent.

Rather than insist on the primacy of solidarity as a narrative in the history of working class organizing in the United States, it is important to recognize racism and simultaneously look at instances in which class-based mobilization directly and creatively confronted white privilege and racist ideology.  One example comes from a project in rural Mississippi, where white civil rights organizers worked on building working-class solidarity based on racial equality during the late 1960s and early 1970s.  Activists with years of experience in the Student Nonviolent Coordinating Committee (“SNCC”) created the Grass Roots Organizing Work (“GROW”) Project to reach white workers in the heart of the Deep South with a message of biracial unity and shared labor struggles.
  Underlying the project was the belief that the achievements of the civil rights movement made it possible to approach white workers about interracial unity based on equality.

The GROW organizers sought to prove the possibility of class-conscious antiracist work.  If, in Mississippi in the late 1960s, whites were willing to believe they could gain from the experience and militancy of black coworkers and willing to work together as equals, this would establish the possibility of antiracist class-conscious work at other times and places.
  The changed conditions won through the achievements of the African-American civil rights struggle were crucial to building awareness among whites of shared needs.  The organizers told white workers that they could maintain any attitudes they chose about black inferiority and white superiority, but, regardless of their beliefs, they had to completely change their behavior.  If they wanted to make any progress with their union, they had to work on a basis of genuine equality with black workers.  The organizers expected that shared interests would create changed behavior, although rhetoric would probably be the last vestige of white racism to change.  The result was not only organizational growth for the union but also surprisingly rapid and dramatic change in racial beliefs.  After a few years of work in a union, one former Klansman commented that he had now “joined the civil rights.”

Empowering minorities and building unity within labor are interrelated projects.
  A recent example involved an organizing drive at a Kmart Distribution Center in North Carolina.
  Black workers led the drive to organize the Greensboro Distribution Center, the only Kmart distribution center with a mostly-black work force, in which workers were paid an average of $5.10 per hour less than workers in identical jobs in other areas.  When Kmart obdurately resisted after the union won an election, union members planned a sit-in protesting company policy.  Black ministers who had been supporting the drive decided to be arrested in their place, kneeling in prayer in the parking lot and helping to turn public opinion in Greensboro toward support for the workers.  When the union won a contract, it was the first time any Kmart distribution center had been organized.

About a third of the workers at the distribution center were white, and they joined the unionizing effort.  When the company sued black workers and black ministers, white workers held a press conference, demanding to know why they had not been sued too.
  Reverend Nelson Johnson and the other black ministers carefully described their campaign as one for “authentic community” or “sustainable community.”  When the struggle was described as one for racial justice, white workers did not see it as their own; when racial justice was ignored, blacks felt the campaign was unresponsive to their concerns.  Black leadership sustained the drive throughout, but eventually white ministers, college professors, students, and businessmen joined in support work.

Fear of racism can itself be an obstacle.  In one union drive in a community with a history of racial oppression and tension, labor organizers feared the effects of white racism and therefore chose not to feature black leadership in campaign literature.  This strategy failed to overcome white reluctance to organize, and it left black workers with no sense that the union spoke for them; the union lost the election.  In a subsequent drive at the same plant a few years later, organizers carefully brought both black and white workers into leadership, and they accepted leadership from each other.  The second campaign became a significant victory for the union.

Mostly-white unions have sometimes voted to integrate leadership or to protect integration against the impact of layoffs—only to be held back by law.
  In Wygant v. Jackson Board of Education,
 a union collectively agreed to structure layoffs to retain later-hired minority teachers.  In Donovan v. Illinois Education Assoc.,
 a teacher’s union created an appointment procedure to supplement its elected governing body to ensure the presence of at least eight percent minorities in the association’s representative assembly.  In both cases, the courts, not unions, blocked racial transformation programs.  Once courts had blocked such programs, unions no longer attempted them—but only the unions’ failure remained noticeable.  The conditions for antiracist solidaristic work need protection in law.

This Article argues that submerging class interests in law allows a conservative vision of white working class interest to triumph.  It does not argue for submerging race interest into class. Rather, it calls for a searching, contextual evaluation of class interest, bringing class back in to create a richer dialogue and to emphasize that the needs of 
workers—including white workers—remain unprotected in recent cases.

4.  Class Accounts—Economic Interest, Morality, and the Claim of Harm to Whites
The rationales for limits on institutional programs of racial transformation include a “defense of others” attitude toward the newly discovered white working class.  White middle class people may perceive the interest of working class whites in race privilege as economic, yet simultaneously perceive their own opposition to transformative programs as moral.
  Morality is equated with individual interest and treated as distinct from and even opposed to group interest.  When law adopts this vision of interest, it simultaneously supports the claim of harm to whites and diminishes class consciousness.

In much contemporary discourse, including debates in law, a general societal interest in racial equality is posed against the self-interest of white working people.  This false dichotomy treats advancement within the working class as a zero-sum game in which redistribution is only possible among working class people, not between them and other classes.  This view is a status-based account of white interest because, like Robert Franke’s economic vision, it excludes solidaristic transformation.  The interest of white workers is asserted as one that trumps the moral ground of reparations or compensation for past harm for oppressed minorities.  Using “racial preferences” then seems an immoral or inauthentic reason to decide between individuals.

Claims about morality and justice are part of the construction of class and identity, not merely secondary to them.  Transformative work in law and in labor and community organizing depends on moral claims, not merely on economic claims.  As E.P. Thompson explained, “[e]conomic relationships are at the same time moral relationships; relations of production are at the same time relations between people, of oppression or of co-operation: and there is a moral logic, as well as an economic logic, which derives from these relationships.”
  Thompson concluded that “the history of the class struggle is at the same time the history of human morality.”

Consciousness and action for white working class people are a contested process: how much more difficult will attachment to privilege or the process of identification as white make it for whites to work in solidarity with people of color, and when will they see class interest in ways that lead to solidaristic behaviors and beliefs?  Solidarity may include simply behavior—being willing to work together with people of color at all (“we are all in this together, we must work together, a rising tide lifts all boats”);
 commitment to egalitarianism (“we all deserve good treatment”); or the rejection of white supremacy as destructive and inauthentic—in other words, an antiracist position.

Consciousness is interrelated with action.
  The social and political fight to name interests is therefore part of the construction of class.  Law is a powerful way in which society names interests, validating political claims about harm and right.  Law must simultaneously begin recognizing class interest and resisting the formalism that equates naming race with racism.  Therefore, this Article is not arguing simply against certain ways of naming interests in law.  Rather, it argues against deploying the institutional power of law in ways built on the premise of white working-class investment in white privilege and instead for directly confronting class issues.  Law sets conditions under which shared work happens (or does not happen) as well as validating moral claims about the interests of justice and the nature of harm.

The anti-transformation cases are the fruit of a sustained political campaign to shift the civil rights paradigm in ways that take an identifiably white perspective.  During the Reagan administration, politicians and the Justice Department sought to shift the paradigm for civil-rights cases away from remedying the subordination of people of color by the dominant white racial group—the focus of the civil rights movement—to individual rights and particularly to the protection of whites against “reverse discrimination.”
  When the Justice Department brought reverse discrimination suits and switched sides in civil rights lawsuits, the result was twofold: to name harm to white people as a primary concern as a matter of justice, and to diminish desegregation of workplaces and access for minorities to business dealings with local governments.  Ultimately, this logic led in recent voting rights cases to legal doctrines that treat whiteness as uniquely endangered and that effectively diminish political power for people of color, particularly African Americans.  All white people, as a matter of morality and justice, should feel deeply concerned with these results.  These decisions also create problems in terms of class consciousness and mobilization particular to working class people.  Part IV of this Article will examine the ways class and whiteness interact in the cases on race, work, and power decided in the two decades after that shift in Justice Department strategy.

C.  Making Status: The Difficulty of Discussing Class in Law

What is striking is the national facility at generating substitutes for the language of class; it approaches the incredible and is properly thought of as the sea on which the mythology of classlessness floats.

“Class” is generally invisible in American legal discourse.  The term is used constantly (“class action,” “classification”) in reference to issues other than social and economic inequality and power.
  When used in law with regard to economic inequality, the term usually refers to gradational rather than relational concepts.  Legal discussions of structural inequality seldom use the term “class,” instead discussing “race,” “poverty,” “employee,” or “labor,” none of which adequately replaces the concept of class.  In different ways, each of these terms addresses some questions of power, but none directly addresses the relationships of power between social groups.  Since law more easily recognizes race and gender rather than class issues, the need to shape legally cognizable claims has also tended to diminish consciousness of and arguments about class.  Recent proposals to use “class” instead of race as the basis for affirmative action have not explored the meaning of class in any relational sense and in reality concern more or less elaborated status-based criteria.

1.  Inadequate Categories—”Race,” “Poverty,” “Labor,” and “Employee”

In a supposedly classless society, class is hard to address directly.  In law and society, it is easier to recognize the existence of “poverty” than to recognize the processes that produce and protect wealth.  Poverty is not a good substitute for the concept of class.  It is a status category that implies deviance below a norm
 and therefore reinforces the myth of classlessness (or at least middle class status) as the defining social norm.  It draws arbitrary
 lines between working people who may be similarly situated except for income (similar in low wages, experience of unemployment or underemployment, and in their relations to employers or communities).  Also, poverty as a category implies nothing about classes and the relations between them: it focuses on distribution rather than production of wealth with no implication about the control of capital except for the identification of a group that controls none.

In part, finding language for class in law is difficult because of the way legal doctrine involved in the late twentieth century.  Poverty as a legal category does not find much constitutional protection, although occasionally indigency does.  Once the Supreme Court determined that wealth was not a suspect classification triggering heightened constitutional review, lawyers for low-income people and scholars writing in the area were encouraged to focus on the categories of race and gender, which do receive heightened review.
  The failure to establish any successful legal theories under which workers have rights to prevent deindustrialization and employer relocation discouraged focus on class as part of a system of production.

In contemporary American usage, a confused interaction between the concepts of “race,” “poverty,” and “class” often affects legal and social discourse.  Since whiteness as a dominant norm is transparent for whites, “race” is generally understood as non-whiteness.  Race (as non-whiteness) in turn becomes a marker for class, which is in turn understood to mean poverty.  “Race” and “poverty” thereby come to define the ways we understand “class,” perpetuating stereotypes that equate poverty with non-whiteness.  The racialization of the concept of poverty disserves low-income people of color, who come under attack because of racism as well as their impoverished status.  It also disserves higher-income people of color, who are then treated with stereotypical expectations attached to low-income people as one manifestation of racism.  Low-income whites also suffer from the racialization of the concept of poverty when social programs are attacked based on racism.

Labor, probably the legal category closest to class, is also an ineffective and misleading substitute for class or class interest.  Labor law covers people in different employment categories and economic positions (for example, schoolteachers as well as mechanics).  American labor law weakened over the past fifty years and membership in unions declined as organizing grew more difficult.
  The American legal system therefore addresses interests of working people far more frequently through “employment law” than “labor law.”  The term “employee” describes a status, a legal relationship, and some recognition of relative power.  However, managers, waitresses, executives, secretaries, bank vice presidents, doctors, nurses, truck drivers, and textile workers are all employees.  Therefore, the term fails to capture either class or socioeconomic status effectively.

Solidaristic class interests are also disguised by certain structural qualities of employment discrimination litigation.  Litigation tends to strip issues for courtroom presentation—partial shared interests vanish.  Antidiscrimination law seldom challenges the ways in which economic and political systems of production and their legal protection are involved in the reproduction of racial power.
  Classification by wealth or class does not trigger close scrutiny in constitutional law, and class is not a cognizable category under Title VII.
  Therefore, legal arguments in these areas are constructed as if all “employment” is about the same class, as if all classes have the same sorts of employment interests, and as if the same standards should in fact govern diverse employment contexts including hiring, promotion, layoffs or firings, and contracting.

2.  The Rehnquist Court Turns Class into Status in Labor Law


American labor law places direct and indirect limits on class mobilization
 by refusing to recognize the exercise of class power
 and by choosing status over class.  In Lechmere, Inc. v. NLRB,
 for example, the Court held that union organizers could not gain access to employees of a retail store on the grounds of the shopping center where it was located, although seven months of sustained union effort had only succeeded in reaching twenty percent of the employees in the Hartford metropolitan area.
  The workers’ right to learn about organizing opportunities was therefore diminished in order to protect the employer’s property 
rights—distribution trumps production.  Lechmere describes the employer’s power as power over property, not over workers, but the holding reinforces the class power of employers.
  The opinion essentially treats the collective interest of workers as attached to the separate property rights they hold in their residences.  As Cynthia Estlund has explained, “the only employer interest that seems to have been threatened by the union’s conduct was Lechmere’s interest in preventing employees from receiving information about unionization.”
  The Court also weakened working class interest within labor law by restricting the ability of unions to use membership dues for political speech about shared interests.


In NLRB v. Health Care & Retirement Corp.,
 the majority opinion doctrinally detached the category “labor” from both class and power in American labor law.  In a nursing home, licensed practical nurses directed nurses’ aides as part of the performance of both in their work.
  The Supreme Court held that the nurses were “supervisors” excluded from the union bargaining unit.
  The statutory question depended on whether the nurses directed the labor of other workers “in the interest of the employer”:

Congress defined a supervisor as: “any individual having authority, in the interest of the employer, to hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or discipline other employees, or responsibly to direct them, or to adjust their grievances, or effectively to recommend such action, if in connection with the foregoing the exercise of such authority is not of a merely routine or clerical nature, but requires the use of independent judgment.”

The case therefore turns upon the interpretation of “the interest of the employer.”  The crucial question not addressed directly in the Court’s interpretation is which core concepts—class or status, production or distribution—will be implied in brackets into the employer’s “interest.”  The Supreme Court implies that nurses—like all employees—work “in the [commercial] interest” or “the [market] interest” of the employer.  The Court emphasized that it is always in the interest of the employer when employees perform their work.  The direction by nurses of tasks performed by other workers therefore is part of a classless concept in which the “interest” of the employer is defined by successfully competing with other providers for clients, rather than by the extraction of profits from the labor of employees.

In contrast, a focus on “the [class] interest of the employer” leads directly to analysis of the end toward which power is exercised.  “Managers and supervisors do not exercise authority simply to coordinate production but do so within a context in which the goal of production is profit and the means to that goal is the extraction of surplus labor.”
  A relational class-based analysis completely avoids confusion: “Managerial tasks that involve giving direction in order to integrate and coordinate the labor process and to provide specialized knowledge are usefully distinguished from the authority exercised to discipline and control.  But coordination tasks in themselves cannot be a base for exploitation, for the extraction of surplus labor.”

Power over workers as workers was the point Justice Ginsburg made in dissent:

It is a defining task of management to formulate and execute labor policies for the shop; correspondingly, the persons charged with superintending management policy regarding labor are the “supervisors” who, in the Board’s view, act “in the interest of the employer.”

Maintaining professional standards of course serves the interest of an enterprise  . . . . But “the interest of the employer” may well tug against that of employees, on matters such as “hiring, firing, discharging, and fixing pay”; “in the interest of the employer,” persons with authority regarding “things of that sort” are properly ranked “supervisor.”

The crucial issue is the exercise of power.  When class is read out of the National Labor Relations Act, the result, predictably, weakens the position of workers.

D.  Why “Class-based Affirmative Action” Is Not About Class

Proposals to end race-based affirmative action frequently suggest that affirmative action programs based on “class” can and should replace race-conscious programs.
  There are a few major strands to arguments for these proposals.  They involve moral, political, and pragmatic justifications.

Although moral arguments take different forms, they are frequently argued together.  The first moral argument treats any remedial action based on race as immoral since the use of race as a category is inherently destructive.
  The second argument weighs comparative disadvantage among individuals or groups, using the interest of low-income whites as a framework.
  This is often posed rhetorically as a question: why should the child of a relatively wealthy or influential African American be favored over a coal miner’s daughter?
  In the context of educational admissions programs, this second paradigm creates a false sense of scarcity and opposition.  Both candidates should have their applications weighed against wealthier white candidates rather than against each other.
  The third moral argument recognizes that society places unfair obstacles in the path of many individuals, and that it is appropriate to recognize and adjust for these obstacles.
  However, these arguments treat race-based recognition and adjustment as inherently unfair to those whose obstacles were not racial.


These moral arguments resolutely center on individuals rather than groups, and they focus on status rather than class.  These arguments are concerned with selective elevation of individuals based on their status rather than with class in any relational sense.  As Deborah Malamud warned:

The ideological and practical constraints of the legal system will tend to lead the system to view economic inequality through a purely individualistic and synchronic lens and to measure inequality by a relatively simple quantitative metric.  These choices will impoverish the legal system’s understanding of economic inequality by causing it to reject the representation of class as a structured phenomenon that transcends the transitory economic rank-ordering of individuals.

The proposals address individual rather than group advancement, and in that sense they are committed to a status vision.  Based on a norm of middle-class status, they offer a hand up to those unfortunate enough not to have a “full” measure of opportunity—really, privilege—distributed to them at birth. “Class” continues to mean “Other” and is equated with “poverty”—in reality, a status concept.  Lower classes are lifted up toward the norm, usually perceived as classless.

Race-neutral programs assisting low-income individuals therefore do not address issues of class advancement in the way that race-conscious affirmative action addresses the complex questions of increasing access for racially subordinated communities.  Instead, because of the explicit goal of assisting people with no particular race toward the status of the middle class, solidaristic working class interest disappears entirely.  The idea that morally virtuous assistance is the sort offered to individuals rather than communities is a concept based on status rather than class.  It is also a positioned notion that reflects the concepts of self, individuality, merit and access consistent with dominant white norms.  In essence, it is a conservative approach to change.
  That is why a conservative politician can publicly support affirmative action for people from “poor” areas—based on the argument that affirmative action programs must change from group to individual orientations.

Individual assistance avoids challenging prevailing distributions of power as well as white dominance.  It reflects the positioned perception of the “middle class”—that is, it reflects concepts of self, identity, merit and access that do not depend on collective or solidaristic action and interest.  Indeed, one reason whiteness may so easily be equated with “middle class” status in America is because the positioned dominant identities of whiteness and “middle class” status are so congruent.  The insistently individualistic self-image and the lack of awareness of being part of a social group that are part of dominant white mentality fit neatly with unexamined “middle class” identity and with treating the status category “middle class” as presumptively white.

The second major strand of argument for “class”-based affirmative action claims a concern with class unity or coalition and treats demands for racial inclusion as a point of division.
  Richard Kahlenberg argues that race-based affirmative action programs divided the labor movement from the civil rights movement and justifies his arguments against race-conscious programs by arguing that the important contemporary project of building coalitions between the labor movement and minority communities requires the substitution of “class” for race as a criterion in affirmative action programs.
  But Kahlenberg has also framed his proposal in terms of status rather than class.  As Malamud has explained, it is difficult to choose a “class” paradigm for affirmative action from among many contested concepts of class.
  Rather than choose, Kahlenberg articulated three sets of criteria for defining what he called “class” that could form the basis for affirmative action programs.
  His categories reflect differing levels of sensitivity to a variety of socioeconomic factors, but all involve changing status for individual applicants, rather than transforming relations of power among social groups.  Much of the public debate has focused on education, especially on admission of students, and education is the context to which many academics turn reflexively—it is the work we know best.  Kahlenberg’s criteria merged questions of education and of work which may be different in terms of class interest.  Proposals for “class”-based affirmative action may include hiring, promotions, and the awarding of municipal contracts.

In these proposals, the concept of class is disconnected from any concept of power except the consumer power that additional dollars inevitably provide to anyone who is lifted up to higher socioeconomic status.  These are vulgar status proposals either explicitly (they help anyone with any form of disadvantage, all of which are equally contingent) or implicitly (they only analyze socioeconomic status and are not conceived as group phenomena).  Programs that help individuals of lower socioeconomic status address different forms of exclusion than do race-conscious programs.  Racial transformation programs create access for formerly excluded communities, affecting the reproduction of power in the present and in the future.  Even when they disproportionately help the black middle-class,
 they increase the resources within oppressed communities and create the possibility of increasing access over time through networks of friendship and kinship.
  Therefore, the “coalitional” justification is really concerned with removing race-conscious programs on the theory that they harm coalition, rather than with building conditions for shared struggles for change.

The third strand of argument for “class”-based affirmative action is a pragmatic adjustment to the legal trends of our time: when law no longer permits race to be considered in educational institutions, some institutions will seek to maintain a diverse student body and avoid precipitous falls in minority enrollment through consideration of socioeconomic factors.
  Although scholars who believe such approaches are effective may become advocates, they do not argue for the exclusion of race from affirmative action programs.
  Once again, these are programs of individual rather than group advancement.  The most sophisticated approach, undertaken by the UCLA faculty and described by Richard Sander, considered the concentration of poverty and levels of education in the applicants’ home communities.
  This program considers social factors, not merely individual ones.  Nevertheless, the UCLA program remains fundamentally an adjustment for competitive disadvantage rather than a program to change power in subordinated communities.

As a matter of social justice, status-based affirmative action programs have both practical and theoretical flaws.  Most important, in terms of the reproduction of racial power and access, programs based on wealth or socioeconomic status cannot adequately replace affirmative action programs based on race.
  If we were really to think in terms of class rather than status, there are significant differences between education and work, and also differences between the contexts of work in which programs of affirmative action have been undertaken and challenged.

The relational framework required for affirmative action to be truly class-based would analyze power in context and consider how individual decisions could help to empower social groups in opposition to subordination.  This was the thinking that went into the early affirmative action programs, which aimed at remedying the impact of societal discrimination on individuals and strengthening minority communities, but which were limited to narrower grounds by the Supreme Court.
  Affirmative action programs developed from America’s history of racial oppression, which was structural, based on group relations of power, and involved both subordination and exploitation.  Ironically, individualism is the only framework that courts have accepted.  Therefore, in states such as California that ban race-conscious criteria in employment or education, group relations of power cannot be addressed directly when they involve race.

These ironies point to two crucial problems with current debates over “class”-based affirmative action.  The first problem lies in what these programs omit as the law fails to grapple with power.  Status concepts leave relations of power unaddressed, even when they adopt sophisticated socioeconomic criteria that take account of neighborhood development and the circumstances of subordinated communities.
  Therefore, they effectively protect the current distribution of class power.

The second problem lies in the interaction between arguments about interest and the formation of classes and social groups.
  Law is part of the claims, rhetoric, and social mobilization involved in the construction of social groups.  It is one of the important places in which American society argues about interest, and it is part of the cultural and political construction of class and interest.  Arguments about “class”-based affirmative action affect social understandings about shared interests through their role in two areas of ideology: defining race in America, and defining the nature of class.  When Republican Congressman Newt Gingrich proposed an individual version of class-based affirmative action,
 he made both a race-claim and a class-claim.  The class-claim was that he spoke on behalf of “poor” people.  The implicit race-claim was that white workers were disadvantaged by race-based affirmative action.  Such comments on affirmative action promote group consciousness but not class consciousness in any left sense of that term.  White working people have their own disadvantage recognized and are simultaneously told that the source of their problems lies in unfair preference for people of color and that anti-union voices are their spokesmen.  The vulgar status approach to affirmative action reinforces for white workers the sense that their “class” interest is opposed to empowerment for people of color.  While some scholars believe this approach will stop racial division, it fails to address the profound division that did not begin with affirmative action but with racial subordination, and it also fails to strengthen the oppositional mobilization of class.

IV.  Businessmen Are [Not] like Laborers: Hidden Questions of Class in the Law



The doctrinal evolution of the anti-transformation cases—the pattern of analogies and deductions called “legal reasoning”—depends on both the transparency of whiteness and the legal invisibility of class.  The Supreme Court has examined issues of affirmative action almost entirely in the context of public employment.  There are no capitalists evident in the cases.  Early complaints concerned workers who were not economically privileged; as years passed and the doctrine evolved, the plaintiffs held more privileged positions, but the Court’s reasoning about power failed to recognize the changes.
  Hidden assumptions about class and status helped the Court develop the rule that “race classification demands strict scrutiny” rather than “equal protection demands an exploration of power, harm, and interest.”  This Part of the Article explains the ways class could have been, and should have been, considered in the cases on work and racial transformation.
A.  The Naturalization of Scarcity: Public Employees and the “Zero-Sum”
 Game

The sudden appearance of the innocent victim upon the constitutional stage has been amazing to behold.  Shuffling out from the wings, blinking in the glare of the stage lights, this guy, it turns out, has rights he never even dreamed of, like a right to his job!  Well, sometimes.  At least if the immediate threat to that job is a black and/or a woman.  Where did this figure come from?  Why the starring role?  What exactly is his (or occasionally her) role?  Why is he being treated this way?  And how did he get here, assigned top billing as the principal reason why society can no longer justify or tolerate race remediation in many of the areas where it might matter most?

Public employment has provided the framework for many cases on antidiscrimination and affirmative action.  In general, it is easier for public than private employees to sue over discrimination.
  Public sector employees are far more likely to be unionized.
  They are also more likely to have rights against arbitrary dismissal
 than workers in the private sector, which may increase the possibility of litigating employment claims.  Aspects unique to public sector employment have had a subtle effect on doctrine and ideology in affirmative action cases.

Firefighters unions in much of the United States had been almost entirely white and resisted minority suits to desegregate their departments.
  Unions intervened in antidiscrimination suits brought by black firefighters
 and attacked settlements and judicial decisions as unfair to white male firefighters.  Two main factors made class interests difficult to perceive in these cases.  The first is social status, which is higher for protective services workers than for many other comparably paid workers.  Within the range of manual labor and skilled work, firefighters are a relatively privileged sector.  Also, their incomes are sometimes higher than the official range of wages would indicate because of overtime opportunities and work hours that often permit holding a second job outside the public sector.

The second factor is the public sector nature of the cases, which helps disguise class and class interest.
  The Supreme Court developed an image of union members that was peculiar to public employment but allowed it to stand for all employment.  In this image, unions exist without classes locked in struggle over production and without wealth subject to redistribution.  In contemporary ideology and politics, government is considered an unproductive sector of society.
  Economic exploitation of the working class does not seem to be part of the picture in these cases, because there appears to be no production of wealth.  All public sector “wealth” whether held by employer or employees seems to be produced at the expense of the rest of society.

Cases involving government employees therefore do not imply the existence of profits that can be subjected to redivision between classes, in contrast to the ways class interest might appear in private sector litigation.  Taxpayers identify with the role of investors or capitalists in the private sector—the bankroll for the enterprise of government.  They generally do not identify with the public sector employer or manager.
  Increasing the share of wealth held by public employees appears counter to the shared economic interests of other citizens.  No exploitation seems evident.  In public employment, no group appears to produce profits that are captured by another group, therefore no argument arises over who (as between labor or capital) deserves profits.  The pool of jobs cannot be expanded except through funds paid by taxpayers, a social group that merges the working class and the wealthy.

The only identifiable division in these cases is between those groups who wish to gain access (blacks and other people of color) and those who argue that reallocating access will hurt them unfairly (nonwealthy whites who need these jobs).  Both groups lack elite status, and therefore there is no counterpoint—no elite, no powerful third party—toward which to turn the focus of transformative inquiry.
  The public is represented as made up of citizens or taxpayers, status categories that include all residents regardless of class.  Any additional wealth subject to redivision must come out of that (classless) public pocket.  Therefore, the public employment context of litigation such as the Firefighters cases legitimates the concept of a “zero-sum” game.

In these cases, scarcity (competition between workers) rather than struggle (collaboration between workers in competition with other classes) appears to be a natural condition of human society.
  The affirmative action cases contribute to the naturalization of scarcity by assuming a competitive framework in which anything given to black workers must be taken from whites.  Whiteness is the invisible background norm in this vision.  The current distribution of wealth, which favors whites
 appears to be natural, rather than part of a regime structured through law; thus, any legal interference requires justification.  The ideological framework of these cases also accepts as natural the size of the total social “pie” from which wedges of racially-allocated goods will be sliced; by definition, more for one party means less for another.

But the size of the pie is neither natural nor unchangeable.  Some proposals in race remedy cases have sought to make employers pay for discrimination by giving front-pay to displaced workers, or by keeping more workers on the payroll.
  As these cases developed, Fallon and Weiler suggested job sharing to resolve layoffs and pointed to the fact that unemployment insurance might alleviate some of the worst impact of layoffs.
  Most proposed solutions, however, concerned revisions of the existing shares of wealth between black and white workers, rather than social redistribution toward workers overall.

Fear of job loss and hope of access to other jobs (and hope regarding the quality of future jobs) are deeply interrelated.  In periods of full employment, job loss is less profoundly threatening than in times of downturn.  If subsistence, health, and old age were sufficiently protected through social insurance, loss of work would be less threatening than when each of these protections is tied firmly to retention of a particular job.  Only continuous employment involves continued access to health insurance and pensions.

Scarcity therefore cannot be understood without looking to the state and cannot be addressed without state involvement.  Legal rules and governmental policies can create scarcity or diminish it.  For instance, legal rules protect the mobility of capital.
  Legal rules affect work conditions that result in greater or lesser scarcity for the worker.  Safety regulation and workers compensation affect how frequently and for how long injuries will remove workers from the work force, and how dire they will find the impoverishment accompanying movement in and out of the labor force.  A minimum wage sets a floor under income, though the lack of rights to a job and the possibility of less-than-full-time employment place the true floor closer to unemployment insurance benefits.

Legal rules govern collective organization, bargaining, and action.
  Law also affects the ways in which the scarcity of jobs in society—itself affected by state policy—will affect the life of any individual worker through unemployment insurance and funding for retraining and education.  Scarcity and competition are not a state of nature, but recognizing their role in reproducing power requires exposing the background rules of law.  In the context of antidiscrimination litigation, the public employment cases make private capital disappear and fail to raise important questions about the way the state fails to protect working people in general.

B.  Class and Status in the Work Cases: Reasoning from Stotts to Adarand
[Any] theory [of the social universe] must take as an incontrovertible truth that the truth of the social world is the stake of a struggle. . . . [D]epending on . . . the distributions of the various species of [economic, cultural, social, and symbolic] capital, the agents involved in this struggle are very unequally armed in the fight to impose their truth, and have very different, and even opposed aims.

The cases on whiteness and work depend ideologically and doctrinally both on equating class with status and on the invisibility of white norms.  Ideologically—as they describe the world while reasoning about it—these cases incorporate positioned white perceptions and manifest a concept of interest in working people that is defined by reference to status, distribution, and the market.  Doctrinally, the cases explicitly limit transformative possibilities for people of color based on harm to whites, freezing white privilege while at the same time denying how powerfully it structures the reproduction of access to work and power.  Class is mentioned only indirectly, as concern for otherwise disempowered white workers enhances the harm of race-based redistribution.  Different concepts of class and of the interaction of class with white privilege would have altered the results of these cases.

In Firefighters Local Union No. 1784 v. Stotts,
 the dispute concerned layoffs among Memphis firefighters.  The city had settled an antidiscrimination lawsuit by agreeing to remedial hiring and promotion policies without mentioning layoffs.  When layoffs became necessary, black firefighters, still relatively low on the seniority roster, sued to enjoin the city from applying the seniority system to effectively reduce the percentage of black employees.  Layoffs were adjusted in order to maintain the percentage of blacks in the department; ultimately, three white workers were laid off who would have kept their jobs if the seniority system had been enforced.
  These workers actually had been hired the same day as the black workers, but the black workers were listed below them alphabetically in the seniority roster.
  The Court held that reordering seniority plans to protect black workers against the layoffs was impermissible under Title VII.  Racial seniority adjustments were impermissible even though the layoffs had not affected workers with any real difference in their length of employment, and even though the layoffs were part of a consent decree settling an antidiscrimination suit brought by black plaintiffs.

To reach this decision, the Court treated firefighters as comparable to laborers holding industrial working class jobs and emphasized their need for protection.  A class-based analysis would have looked more carefully at how these workers were like and unlike other workers, so that the context of public employment did not conceal working class interest in redistribution.  The Stotts opinion could also have considered the lack of resources for the unemployed that makes layoffs harsh.  If the costs of layoffs could not be forced onto minorities, more attention might have been paid to the costs to all displaced workers, such as the need for development of legislative experiments in better methods for protecting workers in need.
  If class interest had been a factor in Stotts, a less formalistic reading of the conflict would have considered the substantive investment of workers in the jobs, rather than the formality of their placement on a seniority list.  Also, the class consciousness brought to the workplace by black firefighters could be seen as adding to the resources of white firefighters.

Reckoning with class and with whiteness more directly in Stotts would in turn have affected the holding in Wygant v. Jackson Board of Education.
  The schoolteachers’ union and the school board in Jackson, Michigan, negotiated an agreement adjusting layoffs to maintain the percentage of minority teachers employed by the city.  In contrast to Stotts, which came to the Court as a Title VII case, Wygant addressed the issue of layoffs under the Equal Protection Clause of the Fourteenth Amendment.  Justice Powell’s plurality opinion took judicial notice of the needs of workers in other cases and made these workers the paradigm through which to understand the schoolteachers’ needs: “Many of our cases involve union seniority plans with employees who are typically heavily dependent on wages for their day-to-day living.  Even a temporary layoff may have adverse financial as well as psychological effects.”
  Powell described the job security needs of workers with those limited resources:

A worker may invest many productive years in one job and one city with the expectation of earning the stability and security of seniority.  “At that point, the rights and expectations surrounding seniority make up what is probably the most valuable capital asset that the worker ‘owns,’ worth even more than the current equity in his home.”

Had class, as well as race, been part of this analysis, schoolteachers would not have looked to the Court so much like firefighters, and therefore they would have looked less like teamsters, mechanics, or other industrial workers.
  Teachers have higher educational levels than the workers invoked by Justice Powell.  Attention to class would not have made the questions in Wygant simple.
  It would, however, have contextualized the actual needs of teachers and strengthened the arguments made in the dissents.  Justice Marshall pointed to the fact that this agreement had been negotiated by a mostly-white union, which agreed to impose this structure on itself.
  Schoolteachers are a well educated workforce, richer in human capital than most groups vulnerable to such systemic cutbacks.  If class had been considered, the particular situation of the teachers could have supported their ability to decide the allocation of race privilege among themselves.

Justice Stevens’ dissent treated neither race nor power as neutral or formal matters. Implicitly, he did take a position conscious of class by treating teachers as having power particular to their profession—authority figures and educators of youth—rather than reflexively equating them with less skilled and less educated workers.  From this understanding of power, Stevens argued against the reproduction of white privilege, pointing to the importance for white people of minority role models: “It is one thing for a white child to be taught by a white teacher that color, like beauty, is only ‘skin deep’; it is far more convincing to experience that truth on a day to day basis during the routine, ongoing learning process.”
  Stevens argued that the school board and the union could therefore have sought, as described in the collective bargaining agreement, “recognition of the desirability of multi-ethnic representation on the teaching faculty.”
  The plurality’s analysis reflected a dominant white norm in addressing minority role models only as a need of minority children.  In contrast, Justice Stevens treated the social construction of race as something affecting whites as well as people of color.

A different approach to class and whiteness in Stotts and Wygant would have permitted both whiteness and class to be cognizable in City of Richmond v. J. A. Croson Co.
 the case that did most to formalize questions of the reproduction of power and lay the basis for the 1990s decisions blocking racial transformation.  Richmond had a proven history of discrimination in many fields, and national studies had established correlations between patterns of discrimination and the makeup of the contracting industry.
  Croson reviewed a set-aside program for awarding municipal contracts.  The Court rejected the idea that the standard of review should depend on whether the program was designed to benefit historically oppressed groups and held that strict scrutiny applied to all racial classifications.

Croson is power evasive in two ways: first, in treating racial classifications as if they have the same meaning and pose the same danger in all contexts; second, in holding that Richmond had failed to establish a connection between the low numbers of black contractors bidding on public contracts and actions taken by the city in furtherance of either public or private discrimination.  Absent legally sufficient proof to the contrary, white power would not be understood to reproduce itself, and therefore the years of white majority city governments granting virtually all contracts to whites did not manifest a racial use of power.  Black power, on the other hand, was presumptively dangerous: the Court expressed great concern that the new city government that enacted the set-aside program had a bare majority of black members.
  Following Croson, Adarand Constructors v. Peña
 also denied the connection between race and the history of exclusion,
 holding that the federal government could not consider minority race a category of presumptive disadvantage—even in a program in which disadvantaged whites were eligible for affirmative action.

The Croson decision moved the reproduction of power and privilege in the business community and its interaction with local government into the same legal sphere as the cases involving work and workers. Overlooking class differences is fundamental to the logic of the case.  The case simply does not deal with the same sort of “affirmative action” issues as work cases involving steelworkers, schoolteachers, or firefighters.  The interests of white working people are not at issue, nor those of underpaid, overworked schoolteachers.  The issue is competition among businesses (employers) over which company gets to do business with government.  Set-aside programs address the interaction in power and access between local businessmen and the political structures that allocate spending of public funds and thereby foster further business growth.  These are precisely the areas in which whiteness reproduces itself in private clubs and social networks, even after previously excluded groups achieve increased political power.  To reach the Croson holding, the Court had to overlook class, the social nature of work, the meaning of racial subordination and privilege, and questions of the ongoing reproduction of power—as well as distinguishing away the entire history of subordination in Richmond, Virginia as unreachable “societal” discrimination.  In Adarand, the Court extended protection of contractors to federal as well as state programs, holding that all state, local, and federal decisions that classified by race are to be subject to strict scrutiny.

The contractor cases can only be explained through understanding class as well as whiteness.  Courts do not protect inchoate opportunity for working people.
  At the same moment as Wygant protected seniority against collective bargaining, the deindustrialization cases proved that even long work relationships and settled expectations were not protected for workers.  The Court has found opportunity insufficiently certain to create standing when the plaintiffs are African Americans.
  Yet opportunity for white businessmen seemed so tangible that the Court granted standing even in the absence of criteria on which it insists in other cases.
  This is indeed protection of whiteness, but it is also protection of class privilege.

C.  Interest in Context

Class action antidiscrimination suits decreased by the 1990s, as did antidiscrimination suits dealing with hiring.
  Recent cases have dealt with either promotions or the award of government contracts.  Although the Supreme Court applies the same logic to cases on hiring, promotions, and layoffs as to as cases on government contracts, questions of class interest are quite different in each context.  The heavy emphasis on promotions and layoffs as this line of cases developed allowed the Court to ignore important questions about the direction of social development and government priorities favoring or threatening the supply of jobs.

1.  Hiring

Does affirmative action in hiring hurt white people?  In Wygant, Justice Powell described affirmative action in hiring as a burden on whites that was “diffused” generally among society.
  Justice Stevens, who defended the general importance of affirmative action in his dissenting opinion in Martin v. Wilks, still assumed that whites were harmed if people of color were encouraged to apply for jobs:

It is inevitable that nonminority employees or applicants will be less well off under an affirmative-action plan than without it, no matter what form it takes.  For example, even when an employer simply agrees to recruit minority job applicants more actively, white applicants suffer the “nebulous” harm of facing increased competition and the diminished likelihood of eventually being hired.

Troubling assumptions underlie the idea that minority outreach in hiring is a burden for white workers.  Even the idea of a “diffuse” burden overlooks advantages of diversity.  Whiteness is transparent for whites until its capacity to define the dominant norm becomes endangered.  Any good job without color is perceived naturally as a white job.  The default position for hiring is therefore white.  Even “more energetic recruiting” decreases the likelihood for whites of getting hired.

But energetic recruiting always increases the applicant pool and reduces the chance that any individual will be hired, even if all applicants are white.  If the employer creates an applicant pool of the same size but greater diversity, any white applicant faces the same amount of competition and may retain an advantage in past work experience that was created by discrimination by other employers in the past or other institutions such as school systems.  The assumption about harm implies that whites have a collective interest in white people constituting the pool, or in the hiring of other white people.  The “more active” affirmative action recruiting programs are undertaken because a mostly-white applicant pool would tend to reproduce itself.  Work is fundamentally social and embedded in a network of community relationships.  The assumption about harm in energetic recruiting implies that having white colleagues, not merely access to job applications, is ultimately better for white people.  Whites will gain the benefits of working in a more diverse environment.
  But the potential or actual benefits of integrating the work environment—in human relations, militancy on employment issues, and attention to broader social issues within the work place—are not cognizable in this framework.

The statement about the burden on whites hides both class interest and the naturalization of scarcity.  Competition is harmless unless there is an inadequate supply of comparable jobs.  Otherwise, a shift in an employer’s hiring practices to more energetically recruit among minorities would be relatively unimportant to white well-being.  The structural background of the organization of work is also important: a shift from industrial to service work marked by insecurity and low wages, chronically high unemployment with inadequate social insurance to cushion its hardships, and dangerously mobile capital that threatens to depart for less demanding shores.

People of color, particularly African Americans, brought gains in class consciousness to the workplace, especially in the period after the civil rights movement.
  If class activism and consciousness were a cognizable interest of white working class people, the gains for whites that come from the inclusion of people of color would be considered as well as the marginal changes in access that flow from ending exclusion.  The attachment to privilege, not the integration of the workforce, endangers class consciousness and activism.  In other words, diversifying the workplace hurts white workers if racism divides workers.  But then the problem is racism, not diversity.

2.  Promotions

Litigation about promotions also naturalizes scarcity in affirmative action cases.  By definition, there will never be as many promotions as there are workers who aspire to them.  The Supreme Court refers to promotions as an intermediate category in terms of their “burden” on white workers—neither as diffuse a burden as hiring nor as harsh as layoffs.  Yet having to “share” promotions with blacks still triggers treatment of whites as “innocent victims” of the burdens of past discrimination.

Promotions are a middle-class concept of the interest of working people.  Promotion is the individual path of upward mobility, an improvement in status for the person promoted.  In contrast, concepts of class that are about group relationships of power would emphasize the collective interdependence of workers seeking advancement.  There will never be as many promotions as there are workers.  For most working class people, therefore, improvement in their work life depends on changed conditions that are not won individually, and on the ability to work together to gain more from their work and to transform the system to better meet their needs.

In a class-based analysis, promotions are important in direct relation to the lack of other rights in employment and in society.  The smaller the total package of wages, benefits, rights, and comforts secured to people throughout society, the more important promotion becomes in the life of any individual worker.  The relative importance of promotions is derived from the lack of other avenues of class advancement and the relative dignity and comfort of work conditions—the structure of class relations that law tends to render invisible.  As the doctrine evolved in the promotion cases, the emphasis on opportunity and competition caused the need for collective advancement among workers to disappear from view.

Integration of systems of authority is an important aspect of justice for historically excluded groups, because the system of labor control and appropriation
 becomes less tightly connected with racial domination.  Racial diversity in authority may also help workers notice class privilege and subordination rather than associating privilege so closely with skin color.  To the extent that white workers supported the ability of white supervisors to reward arbitrarily based on skin privilege, they opened themselves to arbitrary treatment as individuals.
  A crucial component of the transformative project must be to help whites see how they need people of color on the basis of equality.
  Rather than defending a property right in advantageous access to scarce resources, the project becomes (like the work done with white workers in Mississippi years ago) helping white workers see the limits of the privileges secured by whiteness and the class interest in constructing struggle on an antiracist basis to protect the interests of all.

3.  Layoffs

The most troubling claims of harm to white workers arise in the cases dealing with seniority
 during layoffs.  Most “competitive” benefits conferred by seniority concern job tenure.
  The fact that private sector employees have no independent right to jobs is an important aspect of this problem.  So is the inadequacy of available unemployment insurance and social security systems.
  The scarcity of resources described as “competitive” and “noncompetitive” benefits in the workplace and in society is important to understanding the cases on seniority and layoffs.  A more adequate system of social insurance would change much of the pressure currently placed on seniority systems and allow us to discuss affirmative action on a different, less desperate ground.  Seniority is only partial protection in a system in which capital is mobile and the safety net is thin at best.
  “Noncompetitive” benefits such as vacation time, insurance,
 and retirement plans are similarly negotiated against the backdrop of what society does not provide.

Even if class interest were better articulated and the needs of workers better met in American law and society, layoffs would remain difficult and hurtful because the social aspect of work in human life—the “personhood” value of work—is important as well.  Self-esteem and friendship are important components of work life.  Displacement from work can make otherwise energetic and engaged people feel, at least temporarily, powerless.  Proposals to make employers pay—including by retaining additional workers—have occasionally been raised in cases or scholarship.
  The aspect of work that involves meeting material needs could be met by opportunities for other work or better social insurance.  But work is also an important part of our construction of ourselves in the world, and our part in the creation and reproduction of our society.
  Improving other aspects of work life and social insurance would not make jobs truly fungible, though it would radically alter the burdens of layoffs.

Recognizing the social nature of work and the importance of class reveals an important component of racial oppression that is currently invisible in these cases.  The construction of race in America includes the presumption of employability that attaches to whiteness and the presumption of unemployability that often attaches to black communities and individuals.  As a result, black workers encounter more difficulty securing jobs if they have home addresses in black neighborhoods than in whiter, more middle-income areas.
  The employment history of white and non-white workers—and the capacity to obtain future work—are therefore part of the social construction of race.  Legal opinions do not address how the meaning of layoffs is shaped by the social construction of race in America.  The impact of racial constructions is not simple.  Having held a job helps establish one’s identity as an employable person (for whites and for people of color), so arguably blacks are proportionately much better off to have worked at all.  This position could support the current judicial approach that treats hiring as a much more available remedial measure than protection against layoffs.  Blacks experience higher unemployment than whites
 and can also expect longer periods of unemployment when laid off than whites.
  Because the social construction of blackness includes stereotypes concerning unemployment and unemployability, the costs of layoffs are likely to be higher for blacks than for whites.  These stereotypes reveal that current understanding of the harm of layoffs presumes a white norm.  It may be more important to blacks than to whites to change hiring patterns and simultaneously more destructive to blacks than whites to be laid off.

Protecting rights for all workers is a collective class interest.  In the context of layoffs, this means lowering the cost of lost jobs and perhaps adjusting those costs further for workers displaced because of the history of racial exclusion.
  Providing retraining and long-term higher-level income support would avoid simultaneously protecting the entire structure of privilege and inflicting the costs of transition on the displaced worker.  In other words, the zero-sum game disappears if class interest, not merely white interest, is taken seriously.
  Balancing the equities would retain minority employees when there was little or no difference in seniority level, but protect seniority for workers who have long-term investment in that workplace.
  One reason it is difficult to reach this result in the current system is that worker investment in the job is protected only in the seniority system—not against plant closure or restructuring,
 nor against changes in unemployment benefits relative to wages.

4.  Contracting

The reasons to redistribute access to contracting involve the nature of minority business development under conditions of widespread, continuing racial discrimination.
  The creation of increased access for minority enterprises has the effect of strengthening the economy in minority communities, promoting economic development more evenly between white and minority communities.  These are middle-class access arguments: take a historically weak minority business elite and strengthen it by ensuring greater opportunities for access and participation. Minority set-asides do not harm white workers directly; at most, more minority-owned businesses bring some more minority workers into the pool of employees on urban contracts.

In the contracting cases, the Court applies precedent originally built on the rationale of protecting white workers but no longer invokes workers as a rationale.  The Court identifies harm in the decreased opportunity for white contractors to compete for contracts.  In Adarand, the state could seek to protect disadvantaged businesses, but the Court perceived harm in the decreased chance of getting the contract for a white business which had not sought certification as a disadvantaged business.  The harm arose from the fact that non-white racial identity was rebuttably presumed to make a business eligible for certification as disadvantaged.

Let us read workers back in.  The category of “disadvantaged” businesses does not harm white workers, who often dream of becoming businessmen and fail because of undercapitalization, inexperience, and the other problems that plague small businesses.  As Derrick Bell pointed out about the training program in Weber, working class whites gain from the establishment of programs put in place to adjust for the history of racial subordination, since those programs rarely exclude whites.
  For working class whites who seek individual mobility between classes rather than class advancement for all, programs to aid “disadvantaged” businesses are likely to be valuable.  But class mobility for individuals should not be confused with class-based advancement in general.

So what is the working class interest in which business secures a government contract?
  Working people would gain if the award of contracts was made on the basis of furthering equality.  I can imagine a system which awarded points for the smallest gap between the pay of workers and management, for excellent records on employee safety, or for other class-based concerns.
  The Court has not addressed working class interest in these cases because it did not seriously explore that question in any of the affirmative action cases.

V.  Anti-Transformation: The Move from Work to Politics

Any theory of the social universe must include the representation that agents have of the social world and . . . the contribution they make to the construction of the vision of that world, and consequently, to the very construction of that world.  It must take into account the symbolic work of . . . group-making.  It is through this endless work of representation (in every sense of the term) that social agents try to impose their vision of the world . . . and to define their social identity.

A.  Class Questions and Politics

There is an interactive relationship between low rates of union organization and the politics of class in America.  Legal rules make organization difficult, which in turn diminishes the capacity of workers to identify and pursue shared interests.  The work of bringing labor together with community activism, always time-consuming, is impeded by labor’s current general weakness.
  Lack of organization makes workers more dependent on protection through state regulation of conditions and terms of employment.  Other urgent interests of working people also depend on state policy, including the mobility of capital, a floor under subsistence when capital departs, reeducation and retraining if job skills become obsolete, and access to health care for the uninsured.

As unorganized workers become increasingly dependent on the state, they are represented less within the state as workers and more as the subject of divided political allegiances.  Labor participation in promoting legislation and other government processes is correspondingly weakened.
  Working people become more dependent on general political representation which is embodied in any given elected official as an expensive winner-take-all prize
 and need not be directly responsive to labor in many districts.  A local representative must speak for many facets of constituent interest—taxpayer, homeowner, consumer, person who may someday need an abortion (or whose wife, daughter, or partner may need one), immigrant, advocate of a particular position on international issues, and many more.  Systematic political participation for labor is reduced or may disappear entirely into the notion of a “nation of consumers” whose shared group interest is in keeping prices down rather than keeping income up.

The organizational and political weakness of the labor movement also has racial consequences.  Low levels of labor organization lead white workers to interact less with leaders who are invested in building multiracial solidarity.  Pervasive residential segregation means that working class whites often do not live near working class people of color.  Since class formation happens outside the workplace as well as within it, antiracist class-based activism is a practical as well as a theoretical challenge.  Political leaders of mostly-white districts may not believe they need interracial support when they build voting bases.  The loss of leadership in organized labor and the transition to less organized participation within broader civic processes tend to diminish the amount of messages white workers will hear about shared interests with people of color.

Neither major party
 is moving to pursue labor-protective legislation to protect these voters as workers.  Their self interest is too seldom addressed as workers, but there are occasional appeals to them as white workers.  In the infamous political advertisement during Jesse Helms’ senatorial campaign against African-American Harvey Gantt, a pair of white hands crumpled a slip of paper while the narrator said, “You really needed that job, but it went to a minority because of a quota.”
  This strategy does not acknowledge inauthentic white privilege but, in contrast, attempts to forge consciousness as a social group around a view of whites as the objects of race discrimination.  In the contested, interrelated construction of race and class in contemporary America, conscious efforts to identify, mobilize, or create antiracist class consciousness have been largely missing.
  A simplistic status approach may implicate the state’s role in distribution (or redistribution) of wealth and privilege but need not implicate the state’s role in organizing and maintaining the production of wealth and power.


After 1995, the AFL-CIO under newly diverse leadership returned to emphasizing political organizing rather than relying on political endorsements.
  Unions were encouraged to address issues rather than backing candidates or parties and to mobilize voters through grass-roots style efforts.
  By the 2000 election, labor turnout was the highest it had been in decades—twenty-six percent of voters were from union households, although only about ten percent of the workforce was unionized.

Class and race were both crucial factors in the 2000 elections.  Labor support was mobilized by grass-roots efforts to turn out the vote. Labor support, including from white workers, was vital to Democrats.
  Labor was one of the decisive factors in several states carried by Al Gore, in which Gore had lost among voters from non-union households.
  The majority of white men and women from union households voted for Gore for president.
  Black voter turnout was very high in several states.
  Ninety percent of black voters cast ballots for Gore.
  Voting rights violations in black communities—and a conservative Court that has protected neither labor nor minorities—defeated that coalition effort.

B.  Defining White Interests—Color and Power Evasion In the Voting Rights Cases

The primacy of individual rather than group-based approaches to rights in law tracks the positioned identification of white people as individuals rather than as members of a race.
  It also affects consciousness of class.  Whiteness and simplistic concepts of status make it easy for judges to conceive of voting cases as “race” cases when they concern minority voting rights and “political power” cases when they are appear to mainly concern whites.  Status and whiteness also help explain why class interest has not been a point of inquiry in the voting cases any more than class was explored in the cases on work.  If class had been cognizable in the cases on work, it could have changed both the inquiry and the outcome in Shaw v. Reno and the cases that followed.

Color evasion and power evasion marked the reasoning of Shaw v. Reno,
 as the Court reviewed the creation of a legislative district in North Carolina that spanned many miles of I-85 through the industrial centers of the Piedmont district.  Justice O’Connor’s majority opinion held that the act of classifying by race is inherently “odious,”
 regardless of whether the classification creates privilege or subordination or inflicts harm or deprivation on anyone.  All racial classifications therefore trigger strict scrutiny by courts.  The Shaw opinion is color evasive.  As many scholars and advocates have pointed out, districts are not suspicious when they are majority-white and near other majority-white districts, no matter how oddly they are shaped; only proximity to the Other triggers suspicion.
  For Justice O’Connor, as for Ruth Frankenberg’s white subjects, race is something that good people simply do not notice.
  Noticing race is “odious” because race itself is bad; race became bad because it was firmly linked to concepts of subordination and inferiority.  The plaintiffs’ belief that racial identity should not matter to the use of race under the Equal Protection Clause is itself an attitude that reflects positioned white views on race, and the coyness of the Supreme Court’s discussion about the race of plaintiffs in some of these cases reflects the same general reluctance to discuss whiteness.

Shaw is also power evasive.  It is not the exercise of power resulting in racial subordination, but the act of classification by race that is held to offend the Constitution.
  Justice O’Connor’s use of the terms “segregated” and “apartheid” reflects a positioned white viewpoint when describing states made up of many predominantly white districts and a small number which are predominantly minority (in North Carolina, black).
  The term “apartheid” demonstrates that, to Justice O’Connor, this feels like racism.
  The assertion that majority-minority districts may “pull us apart”
 reflects a positioned white belief that “we” are not currently “apart.”
  It is consistent with classic Southern white privilege for whites to believe that race relations are comfortable and undivided while blacks perceive division and oppression.

Positioned white perceptions were written into constitutional doctrine in the cases on the standing of plaintiffs challenging voting districts.  In United States v. Hays,
 the Court held that plaintiffs who lived in majority-black districts had standing to challenge the state’s redistricting plan, but that plaintiffs in a mostly-white district did not.  A line that intentionally divides black from white must intentionally classify by race on both sides, unless whiteness is invisible.  If intentional race-conscious districting were really the key to finding a constitutional violation,
 voters from both districts would have standing to bring challenges.
  The Supreme Court has been unwilling to grant standing so widely.  Instead, Justice O’Connor asserted a link between classification and political harm by emphasizing “representational harm”—the message purportedly sent by the act of racial classification that a political representative need only represent the particular group that forms the majority of the district.  Representatives from white districts would be told to pay attention to whites, and white plaintiffs would not have standing in those districts.

The decision in Bush v. Vera
 brought the subtext of Hays into the open and made its rationale incoherent.  Although Justice O’Connor’s plurality opinion did not mention the plaintiffs’ race, they included at least one Hispanic
 as well as some whites who lived in and challenged a majority-Hispanic district.
  Even though the way the district was drawn “deliberately exclude[d] . . . wealthy white neighborhoods,”
 only whites and minorities in majority-minority districts had standing; plaintiffs from majority-white districts did not have standing.
  Together, Hays and Bush reveal that the current Court
 believes that minority dominance is the crucial factor that constitutes a presumptive “racial classification” and creates “personal injury” to a plaintiff.  In the anti-transformation cases, the Supreme Court made power evasion into a constitutional standard.

Redistricting places questions of representation and power squarely at the center of political contest in America.  Shaw is a case about politics, and therefore about past and future struggle.  But that struggle takes place on odd terms.
  Legislators may be aware of race while creating electoral districts (color evasion is held not to be possible when the Voting Rights Act requires avoiding adverse impact on minorities).  However, they may not be motivated primarily by race in structuring districts, nor may they act deliberately to maximize political representation for minorities (power evasion remains possible and in fact is required).  If white voters are placed in majority-white districts, the Court does not presume that those voters have personally been subject to race-based decision-making.  Placement in majority-minority districts, however, created standing for white voters.  Race is acknowledged to be visible, but it will be up to the legislating bodies to minimize its apparent connection with decisions about power.  Class will not be visible in this process most of the time.  The next section turns to an exploration of interest, as it is understood by the Court, and as it could be understood.

C.  Redefining Interest: Highways, Labor, and Political Power

Politics is what makes this world go ‘round.  It is the ruling factor in why the poor continue to be poor and the rich continue to be rich.  This bothers me a lot.  Textile workers in North Carolina are the lowest paid and the least unionized in the South, where the labor struggle is hard and getting harder every day.

[T]he principles of vision and division of the social world at work in the construction of theoretical classes have to compete, in reality, with other principles, ethnic, racial or national, and more concretely still, with principles imposed by the ordinary experience of occupational, communal and local divisions and rivalries.

If you tour the locations of labor struggles in the textile mills of North Carolina, much of your journey will follow I-85, the interstate highway through the Piedmont.  Start near the Virginia border, where a walkout in 1927 at the Harriet Mill in Henderson began two years of intense and violent labor struggle in the textile industry regionally,
 and where a long bitter strike in the 1950s
 left the union “deeply defeated but not quite dead.”
  You will pass Durham, where the General Strike of 1934 was “100 percent effective”
 and a “marvel of self-organization.”
  In Burlington, at one time the site of the largest textile company in the world, the General Strike of 1934 brought confrontations between strikers and the National Guard, and strikers were convicted of conspiracy to dynamite a mill despite contradictory evidence.
  Farther along the highway lies Greensboro, corporate headquarters of Burlington Mills, Cone Mills, and other textile companies, where paternalism at Cone Mills maintained years of industrial peace that covered simmering resentment; paternalistic control had broken into labor struggles by the time of the Depression.

In Kannapolis, home of the giant Cannon Mills, the needle trades union UNITE won an NLRB election in June 1999 after 25 years of organizing.
  In Charlotte, the financial and transportation hub of the Carolinas,
 a long strike in 1919 gained support from the governor and won the first labor victories in textile, promoting unionism in the region.
  Before the South Carolina border,
 you will reach Gastonia, where Ella Mae Wiggins, activist and songwriter, was shot and killed during a strike in 1929;
 the strike of 1934 “verged on class warfare” in Gastonia.

The railroad was there before the interstate.
  During the 19th century, most mills relied on water power and were located along rivers.  Industrial development grew after the railroads reached into coal mining areas, providing fuel for steam power, and brought cotton and coal to the Piedmont.
  Along the rail lines, industry and towns grew rapidly
 and “[m]ill building became synonymous with town building. . . .”
  Highways, like railroads, tie together the industrial centers of the Piedmont.  Their placement is not arbitrary; they track the organization of production, as materials and people must be moved from place to place.

Along those routes, working people came to the mills and businesses developed around them.  As the textile industry grew through the late nineteenth and twentieth centuries, mill villages became close-knit white working class communities; blacks were excluded from all but the heaviest jobs and lived outside the mill villages.
  Black workers moved into the industry in large numbers only after the federal government intervened to pressure the textile mills for desegregation.  They brought militancy forged from collective action and the civil rights movement into the struggles of textile workers.
  Black support proved fundamental to union successes after 1970.
  Racism continued to be used as an anti-union strategy in fighting organizing drives, however, and many textile companies continued to reserve supervisory positions and better jobs for whites.

In 1992, the District Director for Amalgamated Clothing and Textile Workers Union described the newly created 12th Congressional District in North Carolina as an unparalleled opportunity for labor in the state.  Running along Interstate 85,
 it concentrated more shops organized by his union than any other district in the state.
  If the goal of legislative districting in North Carolina were to increase the political strength of working class people, and particularly of organized labor, the Piedmont workers could be brought together by a district through that textile and furniture belt along the interstate.  But North Carolina has never sought to maximize working class strength.  A sustained period of coalition voting by blacks and poor whites after the Civil War triggered repeated waves of opposition.  Some of the opposition was cultural, seeking to mobilize racism in opposition to class interest through racist rhetoric.  But the attack was not only cultural: violence and terror, including whippings and killings of both blacks and whites, were part of the repression of biracial political alliance.  When North Carolina disfranchised blacks, state leaders had promised to avoid disfranchising poor whites; in reality, however, the measures that disfranchised blacks drove poor white voters out of the political process as well.

Political economy can easily trace the logic of an electoral district along an interstate highway.  Textile mills and other factories shaped the economies of towns linked by roads.  Construction of the interstate highway in turn affected the development of industry.
  Both textile and furniture production tended to attract further manufacturing in related industries.  The pattern of black communities stretched in segregated pockets along major arteries of production and commerce is typical not only of North Carolina but of other Southern states as well.

The working class in North Carolina has been “politically and economically weak and, as a result of the way in which industrialization has taken place, socially and geographically fragmented.”
  North Carolina deliberately scattered its urban and industrial centers rather than develop concentrated urban areas.
  Having attracted major industries as companies fled union organization, the state’s leaders energetically pursued anti-union policies and declined to assist companies with organized workforces.
  In the 1970s, the state’s department of administration favored “creation of a network of smaller urban centers [as] the key in a settlement pattern for shaping the growth and location of population within the state.”
  The state also sought to attract militantly anti-union employers and often proved unfriendly at the state or local level for industries that were higher-wage and unionized.

“Traditional” districting practice in North Carolina would not bring working class districts together into electoral power.  The state prevented that outcome by design.  Bringing industrial districts together would necessitate linking them across farming areas and other regions.  In the American legal system, there is no leverage that will force legislators to maximize working class electoral strength.  The “one man, one vote” decisions brought greater democracy to urban areas in which many working-class voters were packed; beyond that, nothing forced the South to empower workers. Empowering workers generally in the South would run counter both to anti-union sentiment and to racism.

Disfranchisement in North Carolina at the end of the nineteenth century primarily sought to deprive African Americans of participation in the political process.
  The state succeeded in this goal but hurt low income whites as well.
  The modern shift on civil rights that swept into action during the Reagan administration and bore fruit in the Shaw cases was part of an attack on gains made by people of color—in North Carolina, particularly by African Americans—after many years of struggle.  But its rationale is part of a political battle that has a message for working class whites as well.  Elsewhere, I have described how white workers in Greensboro gained from black community leadership in a union organizing drive.
  The Greensboro area has been part of the challenged electoral district along the highway in North Carolina, but the interest of white workers in minority leadership has not yet been part of the public discussion or litigation in this case.

What is working class interest in the voting rights cases?  First, overcoming the shibboleth that black domination was dangerous for white people in the South.  The core logic of the recent voting rights decisions recreates that myth by presuming harm to any white who complains of being placed in a district with a black majority.  Striking down majority-minority districts therefore is part of an entire history of Southern politics, repeating the most reactionary messages to white workers.
  If “class” is understood as a process in which consciousness and action interact, then the claim of harm from black dominance is plainly part of the attack on working class mobilization.  Working class people placed in wealthier white suburban districts may find their elected leadership consistently opposing their class interest.  Because consciousness and organization interact in making class, and because Americans have little social awareness of class, placing white working class people in wealthy white districts may increase their cultural identification with people of “middle class” status and diminish class consciousness, as well as diminishing opportunities for class mobilization.

When white workers rely on white privilege, they tie their future to individuals and interests who do not share their class insecurity, their potential for multiracial solidarity, or their dependency on the bottom end of the regulatory scheme.  Therefore, my second claim does not focus on the interest of African Americans in creating majority-minority districts, nor do I engage here the question of whether majority-minority districts best secure democratic representation for minorities.  Rather, my argument concerns shared self-interest among working people of all races in that North Carolina District—and therefore, the self-interest of some white people.  When a white worker wants to pursue class-conscious interests in America today, he or she may be best represented within a majority-minority district.  Leadership arising from majority-minority districts may serve class needs of white workers far better than cross-class white majority political representation.

The interest of whites in black leadership is seldom explored in law.  When the Supreme Court finally found the redrawn lines of District 12 constitutional,
 the decision was based not on coalitional interest or working class interest but on the plaintiffs’ failure to prove racial motive in creating the district.  The Supreme Court recognized the tendency of white registered Democrats to “cross over” and vote Republican vastly more often than black registered Democrats.
  Indirectly, the opinion recognized the persistence of segregation (by noting a reference to the “Greensboro black community”) and racial division (by recognizing differences in voting behavior).

But the Court did not recognize inequality.  Racial inequality played no role in the majority opinion, which remained formalistic about racial motive while adopting a slightly more deferential approach to proving motive.  The Court recognized only the self-interest of legislators, who might have sought to protect their incumbency as a motive for structuring the district.  The latest North Carolina case therefore left the reasoning about white interest in Shaw unchallenged.  The ten-year fight about voting districts in North Carolina is an example of the formation of discourse and social groups around issues other than relations of economic power.

When racial classification, or intentional placement in a majority-minority district, is itself defined as harm to whites, exploration of the nature of subordination disappears.  The reasoning of Shaw makes it impossible to hold the searching inquiry into the real nature of harm and interest that is fundamental to increasing class consciousness today.  Had the Court permitted the decisions about collective interest struck down in Wygant, or had it recognized class structure in any of these cases, it would help avoid renewing the Old South myth of the danger of black domination for white working people.

I argued earlier that when either whiteness or class is ignored, white workers are placed in an inherently more reactionary position than when both are considered together.  If we notice only whiteness, then working class whites see only those aspects of self shared with more elite whites, and fail to see those aspects of self shared with people of color.  If we emphasize only class, this shift does not make race disappear from American society.  Rather, because whites do not see white privilege and white norms as a matter of course, demands for inclusion from people of color are experienced as disruptive and destructive of a natural state of affairs.

Formalism on race combined with the invisibility of class–the approach in Shaw and its progeny—places white workers in the most reactionary position.  For white workers, transformative work requires recognition of structures of power and of mutual need.  This includes, eventually, developing of an understanding of the limits that racism structures into class advancement.  It includes recognizing the potential for labor mobilization in majority-minority districts.  It includes the need to integrate union leadership and the need to work with leaders of minority communities as allies in labor struggles.
  Transformative work, in other words, will mean reconciling concepts of mutual interest and self-interest that are not often explored in America, articulating shared interest and working to put that vision into practice.

VI.  Conclusion: Power, Harm, and Interest

Change in material life determines the conditions of [ ] struggle, . . . but the particular outcome is determined only by the struggle itself.

Class matters to legal doctrine.  If class were cognizable, the cases would have come out differently.  Class also matters to justice.  The cases should have come out differently, and the exploration of class and power provides a method that can change the ways conflicts have been framed and turn the framework of legal thought in a better direction. Finally, justice matters to class.  Claims about morality, about interest, and even about legality are part of the mobilization of social groups and the construction of conditions that promote, or obstruct, solidarity.

Law has not been the only force diminishing class consciousness in America or discouraging solidarity.  Law alone cannot determine whether white people voluntarily work with people of color on terms of equality, or whether they find common ground in politics.
  But law does affect the interaction of whiteness and class.  Explicitly and implicitly, it identified harm to white people from transformative programs that included people of color within the workplace.  Also, law shapes race-biased political standards under a guise of race-neutrality.  By pretending that the status quo in political districting was neutral, these standards disempower people of color.  By ignoring the ways in which the status quo disempowers working class people, the cases keep questions of class and power out of public debate.

The Rehnquist Court has not protected working class interests, and the cases limiting racial transformation do not address class interest directly.  Searching examination of class and interest is necessary in many contexts.  For example, rather than cooperating in the treatment of “class-based affirmative action” as a category opposed to “race-based affirmative action,” defending affirmative action as a tool of shifting power is important to people of color and to labor.  Defending affirmative action involves structuring programs for inclusion on the basis of both race and class and recognizing, in both contexts, group relationships of power. The different goals of aiding businessmen, students, and laborers should be addressed by courts with specificity.  Challenges and revisions to municipal set-aside plans should be addressed in terms that favor an end to racial exclusion and take class interest seriously, rather than merely protecting the white businessmen.  The capacity of labor to organize and to speak politically needs protection.  Antiracist, class conscious leadership needs support within unions and within communities.

The challenge in law is to make class visible and to examine what it means.  The frameworks that have posed class interest for white workers against the interests of racial minorities in structural transformation are inadequate and misleading.  The march backward on minority rights has happened under a banner of protecting disadvantaged whites.  In the interest of working class white people, as well as people of color, that particular flag should be torn down.
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	�.	See, e.g., Walsh v. Ward, 991 F.2d 1344, 1345 (7th Cir. 1993) (involving firefighter who claimed that when forced to give up outside work he lost more than he received in additional salary as firefighter; suffered new assignment retribution for critical speech). “This court has previously recognized that certain municipal employees such as firefighters and police officers frequently work shifts which provide them with long periods when they are off-duty, and that these schedules are considered a highly desirable benefit . . .”  Id. at 1349 (Pell, J., dissenting) (citing F.O.P. Lodge No. 121 v. City of Hobart, 864 F.2d 551, 553–56 (7th Cir. 1988)).


	�.	Public sector workers may or may not actually have different class consciousness than private sector workers, but the context of public employment is structurally different in terms of the appearance of class interest.  In Marxist concepts of class consciousness, it would not be surprising if the shared consciousness of public employees was concerned more with general labor issues rather than the basic organization of capitalism.  Cf. Jerry Lembcke, Capitalist Development and Class Capacities: Marxist Theory and Union Organization 166–76 (1988) (recounting debates over whether public sector work force has proletarian consciousness and concluding that it does).


	�.	I do not mean to accept the notion that government neither produces wealth nor is an important part of class-based redistribution.  The fact that we do not see the public sector as producing social wealth reflects the ways in which the production of service and knowledge are undervalued.  These are often aspects of traditional women’s work, like caregiving and teaching.  See, e.g., Marilyn Waring, If Women Counted: A New Feminist Economics 30–31 (1988).


	�.	Taxpayers do not have direct power over public employment decisions and do not feel responsible for implementation of policies in public workplaces.


	�.	In general, discrimination in public employment cases was done by the government actors in charge of hiring (the second party bad actor) although in many firefighter cases, racial harassment of African Americans who desegregated the workplace was extreme and white firefighters were active participants in the process of racial exclusion.  The distance between the public (citizens/taxpayers) and the government as employer eliminates any sense of shared responsibility for these governmental actions among citizens of the community.  White Birmingham firefighters, for example, were not treated as responsible for the extent to which they were part of the polity that supported overtly racist and discriminatory administrations for many years.  It is ironic, therefore, that gains in electoral positions for African Americans are treated by the Court as showing the danger of action against whites or the lack of continued oppression of blacks.


	�.	This is consistent with the logic of cases that refuse to limit the mobility of capital in the interest of workers—fundamental class conflicts are placed outside the realm of legal challenge as part of the protection of a market economy.  I am not arguing here that scarcity is never a problem, but that, in this contemporary age of rapid transition in the international organization of work and capital, local narratives of scarcity for workers in the United States are often a result of the way the problem has been constructed.


	�.	Dalton Conley, Being Black, Living in the Red: Race, Wealth, and Social Policy in America 1 (1999) (noting that in 1994 “[t]he median white family held assets worth more than seven times those of the median nonwhite family”).  Conley further emphasizes the lack of progress for African Americans since Reconstruction in percentage of national wealth.  Id. at 25.


	�.	See generally Ansley, Cost Allocation, supra note � NOTEREF _Ref31538937 \h � \* MERGEFORMAT �215� (advocating compensation); J. Hoult Verkerke, Note, Compensating Victims of Preferential Employment Discrimination, 98 Yale L.J. 1479 (1989) (advocating a theory of systematic compensation under Title VII).  See also Iris A. Burke & Oscar G. Chase, Resolving the Seniority/Minority Layoffs Conflict: An Employer Targeted Approach, 13 Harv. C.R.-C.L. L. Rev. 81, 83 (1978) (advocating “full payroll” remedy to shift impact of unpreferred workers onto employer wrongdoer).


	�.	See Richard Fallon & Paul Weiler, Firefighters v. Stotts: Conflicting Models of Racial Justice, 1984 Sup. Ct. Rev. 1, 62–64.


	�.	See Ansley, Standing Rusty, supra note � NOTEREF _Ref35159630 \h � \* MERGEFORMAT �171�, at 1757.


	�.	See generally William E. Forbath, Law and the Shaping of the American Labor Movement (1991) (emphasizing the ways in which American labor law distributes power rather than the ways in which it maintains conservative ideology); Rogers, supra note � NOTEREF _Ref34650659 \h ��108� (same).


	�.	Bourdieu, supra note � NOTEREF _Ref32096695 \h ��66�, at 11 (emphasis added).


	�.	467 U.S. 561 (1984)


	�.	See id. at 567 n.2.  The district court found that the seniority system was not “bona fide”—not protected under Title VII law—and that the layoffs would have a discriminatory effect.  The court therefore granted the injunction.  The appellate court reversed on the question of the validity of the seniority system but affirmed granting the injunction.  Id. at 567.


	�.	See Samuel Issacharoff, When Substance Mandates Procedure: Martin v. Wilks and the Rights of Vested Incumbents in Civil Rights Consent Decrees, 77 Cornell L. Rev. 189, 225 (1992) (citing Fallon & Weiler, supra note � NOTEREF _Ref31538960 \h ��229�, at 5).  An identical hiring date seems in layoffs seems likely to be uncommon, but it is not unique.  See Taxman v. Bd. of Educ., 91 F.3d 1547 (3d Cir. 1996) (involving employees hired the same day).


	�.	These opinions reflect a greater willingness to see the burden of layoffs on whites than the burden that fell on laid-off blacks.  Layoffs are reported routinely when occasioned by the drive to increase corporate profits; if during the course of that downturn a white worker is laid off because of the reallocation of racial privilege within the workplace, then layoff is shocking.


	�.	Whites who remained after layoffs suffer the loss of that alliance—even if it were a loss they presently undervalued as the white pulpwood cutters in Mississippi had not understood the value of overcoming racism before they engaged in shared struggles.  See supra text accompanying � NOTEREF _Ref38418914 \h ��147�–48 (discussing the GROW project).


	�.	476 U.S. 267 (1986).  Justice Powell’s plurality opinion noted that in Stotts the Court had “expressed concern over the burden that a preferential-layoffs scheme imposes on innocent parties” and held the layoff plan not sufficiently narrowly tailored to accomplish a purpose that “otherwise may be legitimate.”  See id. at 282–83.


	�.	Id. at 283.


	�.	Id. (quoting Fallon & Weiler, supra note � NOTEREF _Ref31538960 \h ��229�, at 58).


	�.	Powell’s easy analogy reflects the same confusion about class and status that marked the decision in NLRB v. Health Care & Retirement Corp., 511 U.S. 571 (1994) (treating practical nurses as managers because they directed orderlies in their work).  See supra text accompanying notes � NOTEREF _Ref38198656 \h ��182�–89.


	�.	It would not be simple because layoffs are in fact the most difficult context for analyzing questions of racial transformation and redistribution.  See infra text and accompanying notes � NOTEREF _Ref38419000 \h ��266�–80.  Also, class analysis has had great difficulty grappling with questions of the middle class.  “The question of the so called ‘middle classes’ in advanced societies—their theoretical status, social composition, and structural position—has been variously referred to as ‘one of the most intractable issues in contemporary sociology’ and a major ‘embarrassment’ for Marxist class analysis.”  Wacquant, supra note � NOTEREF _Ref32096389 \h ��68�, at 39.  “[F]ew problems in social science have proved more persistent and more strongly colored by both ideological commitments and political context.”  Id.


	�.	See Wygant, 476 U.S. at 310–11 (Marshall, J., dissenting).


	�.	A crucial fact hidden in the background of Wygant was the state of the economy in Michigan.  If the need for jobs was the focus of concern, Wygant would have appeared as part of the era of decline that produced Poletown Neighborhood Council v. Detroit.  304 N.W.2d 455 (1981) (finding economic development necessary to relieve unemployment and severe economic conditions in the city and the state).


	�.	Wygant, 476 U.S. at 315 (Stevens, J., dissenting).


	�.	Id. (quoting statement of purpose in Jackson’s collective bargaining agreement).


	�.	488 U.S. 469 (1989).


	�.	The long history of official protection of white privilege in Richmond was discussed by Justice Marshall in dissent.  Id. at 534–35, 544–45.  However, the Court held that this history did not support application of the national findings to Richmond; however, the fact that the local government had finally developed a narrow majority of African Americans did buttress the need to scrutinize the program.  In Croson, a majority of the Court for the first time endorsed the rule that had only plurality support in Wygant, holding strict scrutiny applicable to all racial classifications regardless of their purpose and context in a history of power and privilege.  Croson constitutionalized a vision of “race” divorced from questions of power.  Many scholars have criticized the Croson decision.  See, e.g., Neil Gotanda, A Critique of “Our Constitution is Color-blind,” 44 Stan. L. Rev. 47–53 (1991) (contrasting formal-race and historical-race approaches to strict scrutiny), Charles R. Lawrence III, Race and Affirmative Action: A Critical Race Perspective, in The Politics of Law 315 (David Kairys ed., 3d ed. 1998) (quoting historian’s assessment of discrimination and arguing that “[h]ad the Court considered the historical record, it would have found abundant and uncontroverted evidence that the dearth of minorities was a direct consequence of long-standing discrimination against African-American contractors in Richmond”).


	�.	The Court’s refusal to assume that minorities will be interested in a field in “lockstep proportion” to their presence in the population effectively assumes that minorities will not want the same career opportunities that whites want.  The success of the “lack of interest” argument in discrimination cases is documented by Vicki Schultz and Stephen Petterson and reveals that courts are willing to attribute employment structures skewed by race and gender to the interest levels of excluded groups.  See generally Vicki Schultz & Stephen Patterson, Race, Gender, Work, and Choice: An Empirical Study of the Lack of Interest Defense in Title VII Cases Challenging Job Segregation, 59 U. Chi. L. Rev 1073 (1992)


	�.	See Croson, 488 U.S. at 495–96 (noting that political power in Richmond, Virginia, had shifted to a majority black city council in striking down fixed minority set-asides for municipal contracts).  See T. Alexander Aleinikoff, A Case for Race-Consciousness, 91 Colum. L. Rev. 1060, 1102–06 (1991) (criticizing Court’s view of “racial politics” in Richmond).  “It is a spectacular irony that black electoral successes are used to deny black elected officials an equal opportunity to fashion what they believe to be effective programs for ending second-class citizenship based on race.”  Id. at 1105–06.  But cf. Issacharoff, supra note � NOTEREF _Ref31539055 \h ��235�, at 247 (accepting the Court’s account of the dangers of black capture of political power in historically white-dominated Southern cities and applying it to firefighters in Birmingham, Alabama).


	�.	515 U.S. 200 (1995).


	�.	The Adarand decision is also power evasive in another sense.  It avoids looking at the difference between federal and state power to correct past historical racial injustice.


	�.	See, e.g., Local 1330, United Steel Workers of Am. v. United States Steel Corp., 631 F.2d 1264 (6th Cir. 1980); Joseph William Singer, The Reliance Interest in Property, 40 Stan L. Rev. 611 (1988) (reviewing the ways reliance is protected in property law and arguing that the court could have protected the steelworker’s interests in their jobs).


	�.	See Girardeau A. Spann, Color Coded Standing, 80 Cornell L. Rev. 1422, 1424 (1995) arguing:


When minority plaintiffs file programmatic challenges to widespread patterns of racial discrimination, the Court typically denies standing because the plaintiffs cannot demonstrate a sufficient likelihood of particularized gain resulting from a favorable judgment. . . . However, when nonminority plaintiffs file similar programmatic challenges to affirmative action programs, the Court typically grants standing, even though the plaintiffs are equally unable to demonstrate a high likelihood of particularized gain.


Id. at 1424.


	�.	See N.E. Chapter of the Assoc. Gen. Contractors v. City of Jacksonville, 508 U.S. 656, 669 (1993).  See generally Spann, supra note � NOTEREF _Ref31539071 \h ��254� (analyzing Jacksonville Contractors and the law of standing).


	�.	See John J. Donohue III & Peter Siegelman, The Changing Nature of Employment Discrimination Litigation, 43 Stan. L. Rev. 983, 984 (1991) (stating that “[a]lthough the authors and early architects of employment discrimination laws envisioned them as tools for opening employment opportunities to blacks, women, and other minorities, this is no longer their primary use.  Instead, the antidiscrimination laws are predominantly used to protect the existing positions of incumbent workers”); Schultz & Petterson, supra note � NOTEREF _Ref31539076 \h ��249�, at 1096 (showing that class actions and hiring discrimination suits dropped sharply in the late 1970s).


	�.	See 476 U.S. at 282–83 (finding that “hiring goals impose a diffuse burden, often foreclosing only one of several opportunities . . .”).  See also Estlund, supra note � NOTEREF _Ref20883174 \h ��2�, at 89:


The potential backfire effect of affirmative, pro-integration preferences is likely to be least in the context of hiring. Hiring preferences in favor of minority applicants—as long as the preferences are neither rigid nor too large—are relatively invisible and nonthreatening to those white employees who are also hired, and who become coworkers with the minority hires.


	�.	Martin v. Wilks, 490 U.S. 755, 792 n.31 (1989) (Stevens, J., dissenting).


	�.	See Estlund, supra note � NOTEREF _Ref20883174 \h ��2�, at 20–29 (discussing benefits of interaction between groups within the workplace and society).


	�.	As Fran Ansley points out, the danger that jobs will leave the country entirely has the effect of linking the interests of employed workers more firmly to the profits of their employers, which also tends to undermine an adversarial sense of class interest in workers.  Telephone Interview with Fran Ansley (Mar. 6, 1997).


	�.	See, e.g., supra notes � NOTEREF _Ref31538642 \h ��150�–52 and accompanying text (accounts of organizing drive at Kmart).  Michael Honey underlines this point, noting that “African-Americans are now the most unionized and the strongest union supporters of any social group.”  Honey, supra note � NOTEREF _Ref38275428 \h ��145�, at 21.  He also emphasizes the importance of women, immigrants, and people of color, who are increasingly responsible for success for the labor movement.  Id.


	�.	See In re Birmingham Reverse Discrimination Employment Litig., 20 F.3d 1525, 1549 (11th Cir. 1994).  The Birmingham firefighters cases reveal the interplay of hiring and promotion policies.  Because of the city’s failures in minority hiring, it later had difficulty finding sufficient numbers of minority candidates for promotions.  To meet remedial goals in equalizing higher positions in the department, it turned to restrictions on promoting white firefighters; those restrictions were later held insufficiently narrowly tailored to withstand scrutiny.


	�.	See generally Brenner, supra note � NOTEREF _Ref31539154 \h ��187� (describing managerial control).


	�.	Unless all whites are equally favored, some will also be harmed by arbitrary power.  For example, union membership in one textile factory had fallen below fifty percent, and white workers were not union members.  Fearing decertification, the union began a campaign against favoritism in the shop.  Of course, white supervisors tended to prefer white workers–but in reality they only favored a handful of whites; favoritism in fact disfavored the majority of whites as well as almost all blacks. Bringing all jobs within the bidding process opened some of them to African Americans, but it also protected whites who did not curry favor with supervisors. Union membership rose in response, and the next contract renewal brought the highest raise in the history of that shop.  See Mahoney, supra note � NOTEREF _Ref31537093 \h ��38�, at 766–67.


	�.	Elizabeth Iglesias argues that law often enforced solidarity based on the ability of a white majority to subordinate the needs of the Other, resulting in intersecting structures that perpetuate the subordination of women of color.  See Iglesias, supra note � NOTEREF _Ref31539182 \h ��149�, at 423–30.


	�.	In Franks v. Bowman Transportation Co., the Court noted that seniority was of “vast and increasing importance in the economic employment system,” and that seniority was increasingly used to allocate entitlement among competing employees and compute “noncompetitive” benefits under employment contracts.  424 U.S. 747, 766 (1976) (citations omitted).  Although this argument implies that “noncompetitive” benefits are not scarce resources, in fact their value depends in part on the lack of social benefits available outside the employment context.


	�.	The Court quoted an article by Donald Stacy:


[A]ffected by competitive status seniority, are not only promotion and layoff, but also transfer, demotion, rest days, shift assignments, prerogative in scheduling vacation, order of layoff, possibilities of lateral transfer to avoid layoff, “bumping” possibilities in the face of layoff, order of recall, training opportunities, working conditions, length of layoff endured without reducing seniority, length of layoff recall rights will withstand, overtime opportunities, parking privileges, and, in one plant, a preferred place in the punch-out line.


Donald R. Stacy, Title VII Seniority Remedies in a Time of Economic Downturn, 28 Vand. L. Rev. 487, 490 (1975) (citations omitted) (cited in Franks, 424 U.S. at 762).  Although the list is long, nine of the items relate to the retention of work, mostly to layoff or recall.  Training opportunities and promotion, since they may indirectly affect the likelihood of being subject to layoff or the skills which would affect recall, could also be added to the list.  In other words, seniority is as important as the Court said it was.  See Issacharoff, supra note � NOTEREF _Ref31539055 \h ��235�, at 220–22 (arguing for the importance of protecting property rights in seniority for workers).


	�.	Fallon and Weiler discussed the possibility that the costs of work downturns be absorbed through the unemployment system, by encouraging job sharing among workers.  Unemployment systems in Europe and Canada have been revised to provide benefits when all employees lose some hours of work, not only when some lose their jobs entirely.  Fallon & Weiler, supra note � NOTEREF _Ref31538960 \h ��229�, at 63.  But unemployment insurance in this country provides benefits that are meager and that are also unhelpful to many low-wage contingent workers.


	�.	Fallon and Weiler first emphasized the importance of seniority.  “At a certain point, the worker achieves the equivalent of tenure, because he knows that he is sufficiently high on the seniority list to be protected against nearly any risk of permanent job loss.”  Id. at 58.  In a footnote, however, they acknowledged that seniority rights may be effectively limited: “Seniority protection may not be as strong against short-term layoffs . . . .  Nor is it an absolute guarantee against economic disaster, involving an employer’s bankruptcy, the closing of a plant, or the relocation of operations.”  Id. at 58, n.219.  They concluded optimistically, without foreseeing the subsequent growth of the contingent workforce: “Nevertheless, by committing a certain part of his working life to one firm, the employee can insure himself against most of the vicissitudes that might affect his job security.”  Id.


	�.	The defeat of national health care plans forced unions to spend substantial negotiating energy arranging health care coverage for their members.  See, e.g., Nelson Lichtenstein, The State of the Union: A Century of American Labor  251–52 (2002):


By the early 1990s . . . health care costs had risen at twice the level of inflation . . . .  For the unions, this . . . meant that the effort to build a private welfare state for their own members, which had once seemed so promising, now generated a nightmare at the bargaining table and on the picket line.  During the 1980s management efforts to trim health-insurance costs precipitated more than 80 percent of all strikes that took place in the United States.


	�.	“[T]he expected value to the worker of seniority may exceed the actual value of such tangible assets as his home or accumulated pension benefits.”  Fallon & Weiler, supra note � NOTEREF _Ref31538960 \h ��229�, at 58.  Since no one would suggest taking a white teacher’s home or benefits to promote racial equality, Fallon and Weiler argued, seniority should be protected.  Id.  But the meaning of such a suggestion would surely depend on the rights to and availability of shelter and income available for all members of a society.  Given a different constellation of rights, the need to “take” seniority rights could be obviated by the adequacy of general social protection, or it might be a proposal for relatively painless maneuvers to adjust social roles in the interest of justice, with minimal attendant costs.  If compensation supplied a house that was comparable or better, not a bed in a homeless shelter or a space under a bridge, the question of displacement would change significantly—even though emotional attachment to the house one now has would likely still be great.


	�.	See, e.g., Ansley, Cost Allocation, supra note � NOTEREF _Ref31538937 \h ��215�, at 374–76; Verkerke, supra note � NOTEREF _Ref31539229 \h ��228�, at 1490.


	�.	For eloquent descriptions of the role of work in social life, see generally Kenneth L. Karst, The Coming Crisis of Work in Constitutional Perspective, 82 Cornell L. Rev. 523 (1997); Vicki Schultz, Life’s Work, 100 Colum. L. Rev. 1881 (2000).


	�.	The social construction of race in America has shaped racially coded concepts of employability in which whiteness is culturally linked with employability and minorities with unstable or lesser employment.  See, e.g., Kirschenman & Neckerman, supra note � NOTEREF _Ref38419404 \h ��96�, at 203–04 (employers bluntly expressed overtly racial notions concerning the worthiness of prospective employees and preferred suburban to inner-city applicants).


	�.	See Andrew Hacker, Two Nations: Black and White, Separate, Hostile, Unequal 103 (1992) (noting that in 1990, average black unemployment was 2.76 times as great as white—the highest differential since 1960).


	�.	See, e.g., id. at 102 (“Stated very simply, if you are black in America, you will find it twice as hard to find or keep a job.”); id. at 105 (noting that of “discouraged workers” who have ceased looking for work because they are convinced they will not find it and are no longer counted among the statistics of the unemployed, close to thirty percent are black, a much higher proportion than on the official list of unemployed looking for work); Lori G. Keitzer, Job Displacement 1977–1986, How Blacks Fared Relative to Whites, 1991 Monthly Lab. Rev 17 (1991) (noting that blacks experienced longer periods of joblessness than whites).


	�.	Judge Sarokin had ordered that the federal government must pay long-term compensation in the New Jersey Firefighters case, but the opinion was withdrawn in light of Stotts. Vulcan Pioneers, Inc. v. N.J. Dep’t of Civil Serv., 588 F. Supp. 716, vacated, 588 F. Supp. 732 (D.N.J. 1984), aff’d, 770 F.2d 1077 (3d Cir. 1985).  See Ezorsky, supra note � NOTEREF _Ref31539281 \h ��55�, at 45.


	�.	In a world historically and currently structured by racial subordination and privilege, many layoffs will be experienced differentially because of a history of past exclusion.  Therefore, class interest among workers lies in social remedies rather than zero-sum games.


	�.	When employees have been hired on the same day, the seniority system is not protecting greater investment in the job but at best investment in the rules of the system.  See supra note � NOTEREF _Ref31539055 \h ��235� and accompanying text.


	�.	In the absence of a union contract, seniority may not be protected at all.  And since less than ten percent of private sector workers are now organized into unions, a majority of workers may not have enforceable security rights.


	�.	See, e.g., Fullilove v. Klutznick, 448 U.S. 448, 465 (1980) (noting Congressional subcommittee report recognizing that past discriminatory practices affect present economic system).


	�.	Of course, since work is social and discrimination still exists, increasing minority business with government will likely bring more minority workers in general into urban employment.  This is therefore something like the “increased competition” question mentioned in Justice Steven’s dissent in Martin v. Wilks, 490 U.S. 755, 792 n.31 (1989) (Stevens, J., dissenting).


	�.	Justice O’Connor’s opinion for the court did not confront the difficulties of this argument directly, merely citing Jacksonville Contractors on the standing issue rather than confronting the difference between a race-targeted set-aside program and the Disadvantaged Business Entity (“DBE”) program under federal government guidelines.  DBE guidelines compensated prime contractors for the higher costs involved in hiring disadvantaged businesses which were not the lowest bidders. See discussion in Casebeer, The Empty State, supra note � NOTEREF _Ref34652041 \h ��105�.  The Jacksonville Contractors case—which established standing for white contractors seeking to challenge minority set-aside programs—has been described as “universal white person’s standing” by Pamela Karlan, in The Supreme Court, Racial Politics, and the Right to Vote: Shaw v. Reno and the Future of the Voting Rights Act, 45 Am. U. L. Rev. 1, 45 (1996), and criticized as “color-coded standing” by Spann, supra note � NOTEREF _Ref31539071 \h ��254�, at 1496 (concluding that “the Court is stingier on standing for racial minorities than for the white majority”).


	�.	See Bell, Xerces and the Affirmative Action Mystique, supra note � NOTEREF _Ref31539314 \h ��50�, at 1610.


	�.	As long as the ranks of capital are not well integrated, there is a general social justice interest in transformative work for racial justice, which is shared by working class people.


	�.	A worker-friendly contracting criterion was struck down when the National Labor Relations Act was held to pre-empt a state’s effort to ban from state contracts companies which had been found to have committed repeated unfair labor practices under the NLRA.  See Wis. Dep’t of Indus., Labor, and Human Relations v. Gould, Inc., 475 U.S. 282, 291 (1986).


	�.	On remand in Adarand, the Tenth Circuit Court of Appeals focused on questions like lending capital to minority businesses as well as white businesses—issues that show the continuing need at the corporate level for affirmative action programs.  The history of the case is discussed in Adarand Constructors, Inc. v. Slater, 228 F.3d 1147, 1155–57 (10th Cir. 2000), cert dismissed, 534 U.S. 103 (2001) (applying strict scrutiny and finding constitutional a program for disadvantaged businesses), and Adarand Constructors, Inc. v. Mineta, 534 U.S. 103 (2001) (dismissing writ of certiorari as improvidently granted because of Adarand’s lack of standing to challenge particular regulations).


	�.	See Bourdieu, supra note � NOTEREF _Ref32096695 \h ��66�, at 10–11.


	�.	See generally Kim Moody, An Injury to All: The Decline of American Unionism (1988) (discussing weakness of labor).  See also Elizabeth M. Iglesias, Institutionalizing Economic Justice: A LatCrit Perspective on The Imperatives of Linking The Reconstruction of ‘Community’ to The Transformation Of Legal Structures That Institutionalize The Depoliticization And Fragmentation of Labor/Community Solidarity, 2 U. Pa. J. Lab. & Emp. L. 773, 788 (2000) (“[U]nion failures to participate reciprocally in community struggles over matters unrelated to the conditions of employment must be analyzed against a history of judicial interpretation that has worked to isolate unions and to narrow the instances in which unionized workers can lawfully exercise economic and political power.”)


	�.	Judges import their own class-based concepts of the workplace into lawmaking, with results that demonstrate ignorance of the power relations of the workplace or disinterest in protecting workers.  Atleson, supra note � NOTEREF _Ref31539339 \h ��175�, at 69–77.


	�.	See Lani Guinier, The Tyranny of the Majority 79–82 (1994) (criticizing problems of winner-take-all voting).


	�.	I am grateful to Monte Piliawsky for sharing his thoughts on this subject.


	�.	On the absence of a major party to speak for labor, see Rogers, supra note � NOTEREF _Ref34650659 \h ��108�, at 47–54.  See generally Moody, supra note � NOTEREF _Ref31539356 \h ��289� (discussing political weakness of labor).


	�.	See, e.g., Lloyd Grove, The Ballot of Harvey Gantt; He’s Had Six Years to Think About a Rematch with Jesse Helms. And He’s Ready, Wash. Post, May 24, 1996, at D1. These messages told white workers that they had a natural right of access to jobs, that they were meritorious, and that people of color, backed by powerful others as an intervention in the natural state of affairs, caused their problems.


	�.	See generally Moody, supra note � NOTEREF _Ref31539356 \h ��289� (describing how the triumph of “business unionism” after World War II shrank the sphere of union work to wages, working conditions, and particular sorts of benefits, and noting how that triumph led to less class-conscious mobilization within unions in general).


	�.	Cf. Karl E. Klare, Judicial Deradicalization of the Wagner Act and the Origins of Modern Legal Consciousness, 1937–1941, 62 Minn. L. Rev. 265, 310 (1978) (“Liberal political theory has always conceived of the state as being radically divorced from, or rising above, civil society, the realm of private and group interest.”).


	�.	The new leaders also changed their position on immigration, abandoning the previous commitment to protectionism.  See Steven Greenhouse, Labor Urges Amnesty for Illegal Immigrants, N.Y. Times, Feb. 16, 2000, at A26 (describing attitudes of previous decades and new policy advocating blanket amnesty).


	�.	See generally Geoffrey Garin & Guy Molyneux, Informing and Empowering American Workers, Ten Rules for Union Political Action, in Not Your Father’s Union Movement: Inside the AFL-CIO 113, 115 (Jo-Ann Mort ed., 1998) (introducing “Ten Rules for Union Political Action;” rule number one is “[i]ssues come first, candidates and parties second”).  See also Steve Rosenthal, Building to Win, Building to Last: The AFL-CIO Political Program, in Not Your Father’s Union Movement 99, 111 (“Labor’s goal has to be more than simply building a machine to elect Democrats.”).


	�.	See Susan Schmidt & John Mintz, Voter Turnout Up Only Slightly Despite Big Drive; Battleground States Had Major Gains, Wash. Post, Nov. 9, 2000, at A35 (identifying twenty-six percent of voters from union households).  On the percent of workers in the United States who are members of unions, see note � NOTEREF _Ref31537868 \h ��172�.


	�.	Paul Frymer has described the “capture” of minorities within a two-party system: when minority voters cannot afford to switch parties, the party with which they are affiliated can take their votes for granted rather than working to fulfill their needs.  See Paul Frymer, Uneasy Alliances: Race and Party Competition in America 87–119 (1999) (describing electoral capture); Id. at 182 (noting that white racism makes building coalitions more difficult for black leaders and tends to reinforce electoral capture).  The Democrats might similarly capture labor—to the extent that labor votes as a bloc.  A history of the relationship between labor and the Democratic Party is beyond the scope this Article.  Organized labor had previously voted strongly Democratic, but then turned out poorly for the 1972 election and afterward.  As a result, the Democrats lost significant numbers of white voters to the Republican Party during the 1980s.  See generally Gordon L. Clark, Unions and Communities Under Siege: American Communities and the Crisis of Organized Labor, 193–215 (1989); Form, supra note � NOTEREF _Ref31539522 \p \h ��134�, (describing impact of labor segmentation on politics); Frymer, supra.  Voting for the Democratic Party seems an imperfect measure of class consciousness, but America has no major party that speaks primarily for labor to present an affirmatively class-conscious electoral choice.  Obviously, a two-party system limits the representational choices available to all citizens, but the consequences are less serious for corporations, which are represented by both parties, than for labor or minorities.
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	�.	See Peter D. Hart Research Associates, AFL-CIO Election Night Study (Nov. 7, 2000) (on file with the Southern California Law Review).  See also AFL-CIO Post Election Survey (2000), at http://www.aflcio.org/mediacenter/resources/polls.cfm.  White women from union households voted for Gore; he lost among white women from non-union households.  Gore also won among white men from union households, but lost badly among white men from non-union households.  See also Jill Lawrence, Country v. City, Spelled in Red, Blue: Election Map Shows Traditional Demographic Divide Still Strong, USA Today, Nov. 9, 2000, at 19A (noting that white women voted forty-nine percent for Bush and forty-eight percent for Gore).
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	�.	See generally U.S. Comm’n on Civil Rights, Voting Irregularities in Florida During the 2000 Presidential Election (2001), available at http://www.usccr.gov (reporting extensive problems with voting rights in Florida).  As Pamela Karlan has pointed out, George Bush was able to claim a uniquely individual interpretation of equal protection in his Supreme Court arguments which had been developed through the 1990s voting cases.  See Pamela S. Karlan, Nothing Personal: The Evolution of the Newest Equal Protection from Shaw v. Reno to Bush v. Gore, 79 N.C. L. Rev. 1345, 1356–60 (2001).
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	�.	See supra text accompanying note � NOTEREF _Ref32079273 \h ��34�.


	�.	The Shaw plaintiffs were so color evasive that they did not identify their own race; the district court took judicial notice that the plaintiffs were white.  See Shaw, 509 U.S. at 638.  See also the discussion of the published comment by one of the Shaw plaintiffs that he did not think it important that he and the other plaintiffs were white in Karlan, supra note � NOTEREF _Ref38419941 \h ��305�, at 1348–49 (criticizing Robinson O. Everett, Redistricting in North Carolina—A Personal Perspective, 79 N.C. L. Rev. 1301 (2001)).
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	�.	In 1993, just as Shaw was being decided, a study of attitudes of blacks and whites in North Carolina revealed that white residents tended to believe that neither race prejudice nor discrimination against blacks, were major problems in North Carolina. African Americans, in contrast, saw discrimination and prejudice as widespread.  Although whites indicated they preferred local ordinances which permitted segregation, they seldom expressed overt hostility to blacks and expressed few sentiments that were openly racist.  Kousser, supra note � NOTEREF _Ref31538037 \h ��164�, at 272.
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	�.	Or if the injury creating standing was the “expressive harm” inflicted on all of society via “stereotyping” interests by drawing race-based voting districts, see Richard H. Pildes & Richard G. Niemi, Expressive Harms, “Bizarre Districts,” and Voting Rights: Evaluating Election-District Appearances after Shaw v. Reno, 92 Mich. L. Rev. 483, 514–16 (1993), voters from both districts, or the whole state, would have standing.  See, e.g., Issacharoff & Karlan, supra note � NOTEREF _Ref31539644 \p \h ��312�, at 2286 (“When the government uses race to assign some voters to District X, it tells all voters that race matters.”).  See also Kousser, supra note � NOTEREF _Ref31538037 \h ��164�, at 399–409.
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	�.	The Court never addressed the tensions within the “representational harm” theory.  “All five members of the Shaw majority appear to have abandoned the ‘representational harm’ justification for the Shaw doctrine.”  Heather K. Gerken, Understanding the Right to an Undiluted Vote, 114 Harv. L. Rev. 1663, 1693 (2001).
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	�.	Vera, 517 U.S. at 965 (“[District 30] sprawls throughout Dallas County, deliberately excludes the wealthy white neighborhoods of Highland Park and University Park and extends fingers into Collin County.”) (quoting Vera v. Richards, 861 F. Supp 1304, 1337–38 (S.D. Tex. 1994)).  Obviously, when white neighborhoods are being placed “deliberately” into districts and excluded from other districts, they are the subjects of “racial classification” to the same extent as the minority neighborhoods placed in other districts.


	�.	See Vera, 517 U.S. at 957 (denying standing to plaintiff residing in District 25 who “has not alleged any specific facts showing that he personally has been subjected to any racial classification”) (following United States v. Hays, 515 U.S. 737, 744–45 (1995)).


	�.	But cf. United Jewish Orgs. of Williamsburgh, Inc. v. Carey, 430 U.S. 144, 155 (1977) (holding race-conscious districting not subject to strict scrutiny).


	�.	Overall, organized labor and racial minorities, especially African Americans, have been a strong base of support for the Democratic Party. In political redistricting, both “partisan” and “race”-based districting involve questions of race, class, and power.  Davis v. Bandemer, 478 U.S. 109 (1986), is a case regarding “partisan” control of the districting process; it began with a racial vote dilution case as well as a partisan gerrymandering case, but reached the Court as a partisan case.  The cases were consolidated after the district court noted that blacks in Indiana voted overwhelmingly Democratic and held that “the voting efficacy of the NAACP plaintiffs was impinged upon because of their politics and not because of their race.”  Id. at 118 n.8.  As I argue below, although Shaw was clearly a race case, it implicitly involved significant class issues.
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	�.	See generally Linda Frankel, “Jesus Leads Us, Cooper Needs Us, the Union Feeds Us”: The 1958 Harriet-Henderson Textile Strike, in Hanging by a Thread: Social Change in Southern Textiles 101–20 (Jeffrey Leiter et al. eds., 1991) (describing strike).


	�.	Rhonda Zingraff, Facing Extinction, in Hanging by a Thread: Social Change in Southern Textiles, supra note � NOTEREF _Ref31539740 \p \h ��332�, at 205.  Of course, not every labor struggle lay along I-85; the first major victory at J.P. Stevens in 1974 took place in Roanoke Rapids, east of Henderson on a different highway (though perhaps located along an intersecting railroad line).  See James A. Hodges, J.P. Stevens and the Union: Struggle for the South, in Race, Class, and Community in Southern Labor History 53–64 (Gary M. Fink & Merl E. Reed eds., 1994).


	�.	See Hall et al., supra note � NOTEREF _Ref31539763 \p \h ��331�, at 340.  Hall et al. use the term “General Strike” or “General Textile Strike” to describe the great labor uprising of 1934.  See id. at 328–54 passim.


	�.	See id. at 341.  Durham was home to tobacco factories as well as textiles.  See generally Dolores E. Janiewski, Sisterhood Denied: Race, Gender, and Class in a New South Community (1985) (discussing industry in Durham and emphasizing the ways in which racism and segregation constructed a segmented and divided working class).


	�.	Hall et al., supra note � NOTEREF _Ref31539763 \p \h ��331�, at 343.
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	�.	David Firestone, Union Victory at Plant in South is Labor Milestone, N.Y. Times, June 25, 1999, at A16.


	�.	Hall et al., supra note � NOTEREF _Ref31539763 \p \h ��331�, at xii.
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	�.	This pattern of production in the Piedmont crosses state lines. Textile mills spread across the state border, along I-85 through Greenville and Spartanville, South Carolina, and on into Georgia.  The Georgia district that was the subject of repeated voting rights litigation in Miller v. Johnson, 515 U.S. 900 (995), and Abrams v. Miller, 521 U.S. 74 (1997) also includes an industrial history of textile development.


	�.	See Hall et al., supra note � NOTEREF _Ref31539763 \p \h ��331�, at 215, 227 (mentioning that Wiggins “lived in a black neighborhood outside the mill village and, alone among local unionists, tried to persuade black workers to sign union cards”).
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	�.	The current route of I-85 follows the approximate route of the Norfolk Southern Railway from Durham to Greensboro, and of the Southern railway, from Greensboro through Charlotte toward Gastonia.  Compare Hall et al., supra note � NOTEREF _Ref31539763 \p \h ��331�, at xxx (map of railroads and rivers of the Southeast), with Shaw v. Reno, 509 U.S. 630, 658–59 (containing map of contemporary District 12).
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	�.	See Wood, supra note � NOTEREF _Ref31539888 \p \h ��15�, at 42 (explaining that the threat to use black labor instead of white was an effective obstacle to organizing by white workers).
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	�.	See id.


	�.	See id. at 11.


	�.	District 12 stretched from about 160 miles Durham to Gastonia.  See Shaw v. Barr, 808 F. Supp. 461, 464 (E.D.N.C. 1992), rev’d, Shaw v. Reno, 509 U.S. 630 (1930).  The district did not reach as far north and east as Henderson.
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	�.	See J. Morgan Kousser, The Shaping of Southern Politics 57–62 (1974) (discussing effects on lower-class whites generally); id. at 188–89 (observing that upper-class whites supported disfranchisement; Democrats ridiculed “low-born scum and quondam slaves”); id. at 191–92 (discussing issue of excluding lower-class whites; temporary grandfather clause as a concession to poor whites).  See also Hall et al., supra note � NOTEREF _Ref31539763 \p \h ��331�, at 105.  See generally Paul D. Escott, White Republicanism and Ku Klux Klan Terror: The North Carolina Piedmont During Reconstruction, in Race, Class, and Politics in Southern History 3–34 (Jeffrey J. Crow et al. eds., 1989) (describing violent repression).


	�.	See Alvarez, supra note � NOTEREF _Ref38420190 \h ��353� (describing the district along I-85 as tracking industrial towns and cities where African Americans lived and worked).
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	�.	See id. at 165–66.  The governor of the state told manufacturers that the efficient highway system and agricultural labor force allowed industry “to locate away from congestion and at the same time to draw upon a large and industrious labor supply that is mostly rural.  They are stable people who generally live on farms or in the country where they can gather some extra income and additional independence from some kind of farming.”  Id. at 163.
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	�.	See Kousser, supra note � NOTEREF _Ref31539966 \p \h ��354�, at 191–94.  Some white politicians also sought to disfranchise poor white farmers and workers; others sought to protect them.  See id.
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	�.	See, e.g., Hair, supra note � NOTEREF _Ref31538642 \p \h ��150�, at 670 (describing white workers who responded to the company’s legal attacks on black workers by demanding to be sued as well).  See generally Mahoney, supra note � NOTEREF _Ref31537093 \p \h ��38� (discussing actions of white workers at Greensboro K-Mart).


	�.	These cases echo the calls that have always been used to bolster elite domination by consolidating as many whites as possible against the threat of class-conscious multiracial unity in the South.  See Mahoney, supra note � NOTEREF _Ref31537093 \p \h ��38�, at 755–57 (describing Henry Grady’s appeal to whites in Georgia to consolidate race power instead of class unity).
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	�.	See discussion supra notes � NOTEREF _Ref31538642 \h ��150�–52.  In Greensboro during the 1990s, white workers supported a union drive initiated and led by black workers with community support organized by a black minister.  See id.  The Shaw cases implicitly treated the interests of those workers in these areas as white, rather than as workers or union members, when it held that the “message” sent by the creation of the majority-minority district was inattentive to their needs.  See Shaw v. Hunt, 509 U.S. 630 (1993); Shaw v. Reno, 517 U.S. 899 (1996).


	�.	Greensboro had moved in and out of District 12 during the 1990s. The district was successfully challenged in Shaw v. Reno, 509 U.S. 630, 658 (1993), redrawn more compactly after Shaw v. Hunt, 509 U.S. 630 (1993), and then redrawn again, removing Greensboro and the rest of Guilford County, after the district court granted summary judgment to plaintiffs challenging the new plan.  See Hunt v. Cromartie, 526 U.S. 541, 545 n.1 (1999).  In Cromartie, the Supreme Court stated that if the constitutionality of the district were upheld, the borders would revert to their previous status. See id.  The Court went on to uphold the district in 2001.  Easley v. Cromartie, 532 U.S. 234 (2001).
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	�.	Law does directly control choice at least in part by making third parties virtually impossible, thereby ensuring that working class people vote Democrat, Republican, or, much of the time, not at all.
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