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Pivotal Internet Decision Voids
Statute Restricting ‘Indecent’ Speech

Earlier this month a special trial court of three federal judges in ACLU v. Reno preliminarily enjoined enforcement
 of key portions of the first federal statute expressly restricting so-called “indecent” content on the Internet, the Communications Decency Act (“CDA”)
.  If it had been upheld, the CDA could potentially have subjected every online service, every World Wide Web site, every E-mail transmission and every electronic bulletin board posting to review for such content.

With such a sweeping scope, it is not surprising that the court found the statute so overbroad and the definition of indecency so vague as to make evenhanded enforcement of the CDA impossible.  In all likelihood, the Supreme Court will review the decision next term.  Its analysis of the CDA will undoubtedly be colored by its holding in Alliance for Community Media v. FCC, a pivotal case involving indecent material on cable television.
  The decision in Alliance is expected to be handed down any day, and First Amendment and Internet lawyers will undoubtedly scrutinize its holdings for clues as to how the Justices may rule on the CDA.

Panel’s Holding Obscenity, Indecency and the Challenged Provisions of the CDA.  Indecency, like obscenity, has proven frustratingly difficult for courts to define - Potter Stewart’s famous “I know it when I see it” quip could just as easily have applied to indecent material as to obscenity.  Since the landmark 1973 decision in Miller v. California, courts have applied a carefully formulated three-part test to determine what is obscene
.  Although obscenity enjoys no First Amendment protection, indecent material - when communicated between adults – is protected.

In FCC v. Pacifica Foundation, the famous George Carlin “seven dirty words” case, the Supreme Court upheld the FCC’s restrictions on the broadcasting of indecent material because a radio transmission was so invasive that it amounted to a “pig in a parlor” – in other words, parents could not effectively control their children’s access to such broadcasts.
  In 1989, the Supreme Court revisited the issue of indecency regulation in Sable Communications of Cal., Inc. v. FCC, holding that dial-a-porn operators were subject to a less restrictive standard than broadcasters due to the less invasive nature of the telephone medium.

The challenged provisions of the CDA purport to criminalize various transmis​sions directed to or that might be accessible to minors.  First, Section 223(a)(1)(B) (the “indecency clause”) prohibits the making and initiation of a transmission of any “commu​ni​cation which is obscene or indecent, knowing that the recipient. . . is under 18 years of age . . .”
  Second, Section 223(d)(1) (the “patently offensive clause”) makes it a crime knowingly to use an interactive computer service “to send to a specific person or persons under 18 years of age, or . . . to display in a manner available to a person under 18 years of age, any . . . communication that, in context, depicts or describes, in terms patently of​fensive as measured by contemporary community standards, sexual or excretory activities or organs . . .”
  T statute provides penalties of up to two years’ imprisonment and sub​stantial fines for each offense.

While the government attempted to argue in ACLU v. Reno that speech on the Internet should be treated as a broadcast for First Amendment purposes, the three-judge panel held that speakers on the Internet had full First Amendment rights which could be restrained only if (1) the court could find a compelling state interest for restricting such rights and (2) the restriction was narrowly tailored.

The decision issued by the panel was reflected in a per curiam opinion that re​count​ed specific findings of fact and then announced the holding that the challenged pro​visions of the CDA were unconstitutional.  Each of the three judges then submitted a writ​ten opinion stating his or her rationale for this holding.  While the judges agreed on some points, their opinions diverged in several significant ways.  On the issue of whether there was a compelling state interest, the three judges agreed that, in the abstract, the state had a compelling interest in protecting minors from some forms of sexually explicit mate​ri​al.  Only two of the judges found that the statute as drafted was too vague to be enforced, but all three judges agreed that the CDA was fatally overbroad.

Vagueness.  Two of the panel’s three judges, Judges Dolores K. Sloviter and Ronald L. Buckwalter, found unconstitutional vagueness in the CDA’s notion of inde​cency.  This conclusion is hardly Surprising since the statute does not define indecency, and the patently offensive clause lacks reference to the community whose standards are relevant.

Judge Buckwalter’s opinion relies on the CDA’s confusion over identification of the relevant community.  On the one hand, the House-Senate Conference Report on the CDA
 states that the CDA is intended to establish a uniform national standard of content regulation.  On the other hand, “the Supreme Court has explained that the relevant com​mu​nity is the one where the information is accessed and where the local jury sits.”  As a result, “this conflict inevitably leaves the reader of the CDA unable to discern the rele​vant ‘community standard’ . . . . The chilling effect on the Internet users’ exercise of free speech is obvious.”

For both Judges Buckwalter and Sloviter, the criminal penalties attached to viola​tion of the CDA exacerbated the problems of vagueness.  Both noted the profound conse​quences of an unwarranted criminal prosecution, and the potential chilling effect of the CDA’s threat of criminal sanctions upon protected speech.  Neither judge credited the gov​ernment’s assertions that only “pornographers” would be prosecuted under the CDA.  Judge Sloviter noted that reliance upon prosecutorial discretion “would require a broad trust indeed from a generation of judges not far removed from the attacks on James Joyce’s Ulysses as obscene.”
  And, to Judge Buckwalter, “Well-intentioned prosecutors and judicial safeguards do not neutralize the vice of a vague law.”

Overbreadth.  Several factors contributed to the panel’s conclusion that the CDA was not narrowly drawn to achieve the government’s stated goal of protecting minors from indecent material.  Judge Sloviter noted that some communities that might be called upon to interpret the CDA’s “indecency” standard could apply the Act to prohibit a “broad range of material from contemporary films, plays and books ... to controversial contemporary art and photographs . . . .”

Moreover, in practice the CDA’s prohibitions effectively would apply to commu​ni​cations between adults as well as minors, due to the impossibility of verifying the age of each person who receives or might have access to online transmissions.  Such restric​tions are “a patent intrusion on a substantial category of protected speech for adults. . . .”

To Judge Stewart Dalzell, the panel’s third member, “the CDA will, without doubt, undermine the substantive, speech-enhancing benefits that have flowed from the Internet . . . The diversity of the content [of the Internet] will necessarily diminish as a result. . . . The CDA’s wholesale disruption on the Internet will necessarily affect adult participation in the medium.”

Indeed, for Judge Dalzell, the Internet and online services provide an unprece​dent​ed medium for speech, so that the CDA’s overbreadth was an attack upon speech itself, as he noted in stirring and widely-quoted language:  “[T]he Internet may fairly be regarded as a never-ending worldwide conversation.  The Government may not, through the CDA, interrupt that Conversation.  As the most participatory form of mass speech yet developed, the Internet deserves the highest protection from governmental intrusion. . . .  Just as the strength of the Internet is chaos, so the strength of our liberty depends upon the chaos and cacophony of the unfettered speech the First Amendment protects.”

For now, speech on the Internet has been granted a reprieve.  If and when the Supreme Court review of “ACLU v. Reno” takes place, the rapid development of user-controlled blocking software may well have rendered obsolete the entire concept of government regulation of online content.  

Other Important Aspects

Standard of Review.  Striking down the CDA based on its overbreadth was predi​cated on the application of a strict scrutiny standard of review.  As noted previously, strict scrutiny is not applicable to all media, and its use in evaluating the CDA decision is important, particularly because Congress expected that the less stringent standard of Pacifica would apply.
  Pacifica, however, relied upon both the pervasiveness of radio and the natural constraints on the number of radio speakers due to the scarcity of available spectrum.

All three judges in ACLU v. Reno concluded that strict scrutiny was the appropri​ate standard of review for content-based regulation of the Internet and online services.  Judge Sloviter based strict scrutiny on the lack of pervasiveness of the Internet medium.  “[A]n Internet user must act affirmatively and deliberately to retrieve specific informa​tion online.  Even if a broad search will, on occasion, retrieve unwanted materials, the user virtually always receives some warning of its content, significantly reducing the ele​ment of surprise or ‘assault’ involved in broadcasting.”
  Judge Buckwalter concurred.  Judge Dalzell continued the analysis with consideration of the scarcity factor, finding that the Internet was not subject to limited resources as in Pacifica
 Indeed, Judge Dalzell found that the content of the Internet was profoundly diverse and limited only by the imagination.

Impracticality and Infeasibility of Defenses.  The ACLU v. Reno panel was unani​mously skeptical of the value and utility of the defenses listed in the CDA, by which Congress had intended to save the statute from being held unconstitutional.  The CDA expressly made available the defense “that a person has taken in good faith reasonable, effective, and appropriate actions under the circumstances to restrict or prevent access by minors to [an indecent] communication.”
  Online service providers could also invoke the defense that they had restricted access to indecent communications “by requiring use of a verified credit card, debit account, adult access code, or adult personal identification number.”

The panel’s joint findings of fact, however, listed numerous obstacles to verifying the age of persons accessing information through the Internet, and noted severe practical problems with credit card verification, verification of adult status through passwords, and the government’s hastily conceived “tagging” proposal (by which, the government be​lieved, indecent content could be tagged and kept from minors).  Indeed, the court specif​i​cally found that “many speakers who display arguably indecent content on the Internet must choose between silence and the risk of prosecution.  The CDA’s defenses – credit card verification, adult access codes, and adult personal identification numbers – are effectively unavailable for non-commercial, not-for-profit entities.”

Supreme Court Review

The Department of Justice has not yet announced whether it will seek Supreme Court review (to which the defendants are entitled of right).  The appeal, however, must be filed no later than July 2.  By that date, the Supreme Court will have issued its deci​sion in Alliance.

Without knowing how Alliance will finally be resolved, it is difficult to predict the likely fate of the CDA.  However, in view of the ACLU v. Reno panel’s numerous factual findings, it seems unlikely that the Supreme Court would apply any standard to speech on the Internet short of strict scrutiny.  It is also difficult to see how the Supreme Court could uphold the CDA as narrowly tailored, assuming strict scrutiny is applied; such an outcome would drastically change First Amendment analysis and possibly open the door to stricter governmental regulation of indecency in all media.

For now, speech on the Internet has been granted a reprieve.  If and when the Supreme Court review of ACLU v. Reno takes place, the rapid development of user-con​trolled blocking software – which permits individuals to block access on their computers to Internet sites they find objectionable – may well have rendered obsolete the entire con​cept of government regulation of online content.  If that proves to be the case, free speech on the Internet will continue to thrive in all the “chaos and cacophony” justly praised by Judge Dalzell.

*	James C Goodale is of counsel and Albert L. Wells is an associate at Debevoise & Plimpton.  Thomas A. Prochnow, also an associate, assisted in the preparation of this article.
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