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POINTS-BASED SYSTEM APPEALS & STRATEGIES

A. Pankina & subsequent application: 

(i) Application of Immigration Rules & Policy Guidance
(ii) Application of Article 8 ECHR
B. Public law principles of fairness, “Evidential Flexibility” & s.19 2007 Act
C. Judicial Reviews of PBS rejections & refusals
A. SSHD v Pankina & Ors [2010] EWCA Civ 719 - 23 June 2010
The Court of Appeal held that only that which enjoys or secures Parliament’s authority – in the present case by the absence of a negative resolution within 40 days after being laid before Parliament – is entitled to the quasi-legal status of Immigration Rules.  In that case the particular requirement which had been imposed by the Secretary of State did not form part of the Rules as so laid.  The Court of Appeal held that the guidance did not have the legal effect of imposing such a requirement.  Sedley LJ explained that statutory recognition of Rules which would have the character and, on appeal, the force of law, requires such Rules to be certain.  He considered that that shut out criteria affecting individuals’ status and entitlements which have not themselves been tendered for Parliamentary scrutiny and even if ascertainable at that point of time may be changed without fresh scrutiny. Therefore the additional criterion imposed by the Guidance formed no part of the Rules.
On the two other grounds of appeal, the Court found that the immigration rules had to be satisfied at the date of the application not at the date of the appeal hearing in PBS cases.  See Para 38-39.

“The rule as framed makes it clear that it is to the Home Office that the necessary proof must be submitted. The argument that a fresh opportunity arises on appeal is based on s.85(4) of the 2002 Act, which provides that on such an appeal the tribunal “may consider evidence about any matter which it thinks relevant to the substance of the decision, including evidence which concerns a matter arising after the date of the decision”. There are many instances of rule-based issues which need to be appraised as they stand at the moment of the appeal hearing, but the question whether at the date of the application the specified funds had been in the applicant’s bank account for three continuous months cannot intelligibly be answered by evidence that they had not, albeit they now have been.”  
With regards to Article 8 [Para 41 onwards], Sedley LJ stated that “in exercising her powers with regards to PBS cases, whether within or outside the rules of practice for the time being in force, the Home Secretary must have regard and give effect to applicants' Convention rights. This will mean in most cases evaluating the extent and quality of their family and private life in the United Kingdom and the implications, both for them and for the United Kingdom, of truncating their careers here.”

“46.
That in turn will require consideration of the significance of the criteria by which their eligibility has been gauged and found wanting. It is one thing to expect an applicant to have the necessary academic and linguistic qualifications: here a miss is likely to be as good as a mile. It is another for an applicant to fall marginally or momentarily short of a financial criterion which in itself has no meaning: its significance is as a rough and ready measure of the applicant’s ability to continue to live without reliance on public funds. Having £800 in the bank, whether for three continuous months or simply at the date of application, is no doubt some indication of this; but people who are able to meet the test may fall on hard times after obtaining indefinite leave to remain, and others who fail it would, if allowed to remain, never become a charge on public funds. The Home Office has to exercise some common sense about this if it is not to make decisions which disproportionately deny respect to the private and family lives of graduates who by definition have been settled here for some years and are otherwise eligible for Tier 1 entry. If the Home Secretary wishes the rules to be blackletter law, she needs to achieve this by an established legislative route.”
(i) Application of Immigration Rules & Policy Guidance

· Guidance specifications still being applied by UKBA as “law” in contempt of the CoA judgment in Pankina!

· See list of precedents below but always check the rules as at time of application/decision/hearing
· FA and AA (PBS effect of Pankina) Nigeria [2010] UKUT 304 (IAC) – 23 July 2010 Mr Justice Blake, President, Mr C M G Ockelton, Vice-President, Senior Immigration Judge Allen
It was held that the effect of Pankina is not only limited to the 'three-month rule' in relation to evidence of funds. Policy Guidance does not have the status of Immigration Rules for the purposes of immigration appeals.
· English UK Ltd, R (on the application of) v SSHD [2010] EWHC 1726 (Admin) – 9 July 2010  Mr Justice Foskett
Foskett J found that an increase made by the Secretary of State in the minimum educational requirements for foreign students seeking to study English in the United Kingdom had been unlawful, as it had been introduced in amendments to the policy guidance instead of being laid before Parliament.
· CDS (PBS: “available”: Article 8) Brazil [2010] UKUT 00305 (IAC) – 23 July 2010 Mr Justice Blake, President, Mr C M G Ockelton, Vice-President, Senior Immigration Judge Allen
1. Funds are “available” to a claimant at the material time if they belong to a third party but that party is shown to be willing to deploy them to support the claimant for the purpose contemplated.
2. Article 8 does not give an Immigration Judge a free-standing liberty to depart from the Immigration Rules, and it is unlikely that a person will be able to show an article 8 right by coming to the UK for temporary purposes.  But a person who is admitted to follow a course that has not yet ended may build up a private life that deserves respect, and the public interest in removal before the end of the course may be reduced where there are ample financial resources available.
· HM and others (PBS – legitimate expectation – paragraph 245ZX(l)) Malawi [2010] 446 UKUT (IAC) – 23 July 2010 Mr Justice Blake, President, Mr C M G Ockelton, Vice President Senior Immigration Judge Allen
1. Funds are “available” to a claimant at the material time if they are under his control in an overseas bank account.

2. Though, as is clear from Pankina v SSHD [2010] EWCA Civ 719, policy guidance that has not been laid before Parliament before the inception of the Points-Based System cannot be relied on by the Secretary of State, it can give rise to a legitimate expectation that the Secretary of State will adhere to that guidance when considering an appellant’s claim.  [NB: Guidance in respect of overseas bank accounts/funds]  
NB:  Although not in the head-note, another issue was considered by the UT in this case concerning student/tier 4 applications and specifically Paragraph 245ZX(l) of the Rules i.e. the applicant must not be applying for leave to remain for the purpose of studies which would commence more than one month after the applicant's current entry clearance or leave to remain granted under these Rules expires. 

The UT held at Paragraph 23 that ‘current entry clearance or leave to remain granted under these Rules’ could only mean the substantive/extant leave held by an applicant at the time of the application as opposed to s. 3C leave for example.  The rationale for this decision was that since such s. 3C leave only arises when the LTR/E expires without the application for variation having been decided.

This was overturned by the Court of Appeal in QI (Pakistan) v SSHD [2011] EWCA Civ 614.  The Court held that Paragraph 245ZX(l) does not operate to invalidate the application as s 3C expressly provides that leave is extended while consideration of the application for variation is pending.
QI (Pakistan) also provides helpful guidance on the instances when it is justified for the Court to consider an appeal and provide a reasoned judgment in matters when the SSHD had wished to concede and dispose of the matter by way of a consent order so as to save costs!
· Aleem (Pankina - Uplift for overseas earnings) Sri Lanka [2011] UKUT 00120 (IAC) – 1 February 2011 The Hon. Mr Justice Lloyd Jones & Senior Immigration Judge Batiste
The requirement by the respondent that an applicant for leave to remain as a Tier 1 (General) Migrant, whose last leave was as a Tier 4 (General) Student), must have physically undertaken work in an overseas country for an uplift to apply to his earnings in that country, is imposed by Guidance only and is not contained in the Rules. Thus, in line with SSHD v Pankina [2010] EWCA Civ 719, this Guidance is ineffective to impose such an additional requirement.

· Ejifugha (Tier 4 – funds – credit) Nigeria [2011] UKUT 00244 (IAC) - 09 May 2011 Lady Stacey & Senior Immigration Judge Storey
1. The requirement in paragraph 11 of Appendix C of the Statement of Changes in the Immigration Rules HC 395 (as amended) is that the funds be “available”. It is unhelpful to try to paraphrase that. 

2.  Funds required by paragraph 11 of Appendix C can take the form of a credit card limit.

· Rana (PBS – Appendix C – overdraft facility) India [2011] UKUT 00245 (IAC) – 11 May 2011 Senior Immigration Judge Mckee
Proof of the requisite funds for ‘Maintenance’ under the Points Based System is retrospective.  For example, a student must show that the funds were available for a continuous period of 28 days before the application for entry clearance or leave to remain was made.  If, throughout that period, an overdraft facility could have been used to withdraw the requisite funds, there is nothing in principle or in the Rules to prevent that from demonstrating that the requisite funds were available. PO (points based scheme: maintenance: loans) Nigeria [2009] UKAIT 47, which takes the opposite view, was decided pre-Pankina on the basis of the Policy Guidance.
· R. on the Application of Hussain Zulfiqar Alvi v SSHD [2011] EWCA Civ 681 – 9 June 2011 Sir Anthony May President of the QBD, Jackson LJ & Tomlinson LJ
The Court of Appeal stated that it could “see a case for saying for saying that the specification of specific jobs (List of Skilled occupations) as falling within the paragraph 82 (a)(i) is a ‘substantive’ matter rather than a ‘minor’ alteration to the Secretary of State’s practice.”
The Court did not go onto explore this however as it determined that the governing principle, that  all jobs which qualify under section Q are at or above NVQ or SVQ level 3, which is set out in the List is a substantive matter.   The Court held that “following the reasoning in Pankina, that governing principle is a requirement which must be set out in the Immigration Rules if it is to be valid”.  

The Court also noted in the judgment that the Immigration Rules had subsequently been amended so as delete the phrase “skilled occupations” from Paragraph 82(a)(i) of Appendix A and substituted with the phrase “occupations skilled to National Qualifications Framework level 3”.
· AQ (Pakistan) v SSHD [2011] EWCA Civ 833 – 20 July 2011 Pill LJ, Toulson LJ & Sullivan LJ
This case concerned a student who had not obtained his Masters degree until after the refusal in his application.  The Court considered the application of AS (Afghanistan) [2009] EWCA Civ 1076 and sections 82, 84, 85, 86 & 120 of the 2002 Act to Tier 1 (PSW) applications and PBS applications in general.
The Court of Appeal held the following:

(i) ‘A Tribunal’s task is to “look back at the position as at the date of application [now decision] (…) in cases where “the rule in question specifies a fixed historic time-line”’. [Para 35]

(ii) ‘The “decision” is clearly the decision of the Secretary of State (as opposed to the Tribunal’s as the primary decision -maker).  (…F)resh matters may be raised but are relevant only in so far as they challenge that decision.’
(iii) The Court did ‘not consider that section 120 was intended, or has the effect, of allowing a fresh application to be made to the Tribunal, under the Rule, relying on events since the Secretary of State’s decision. [Para 37]
· Butt (para 245AA(b) – “specified documents” – judicial verification) Pakistan [2011] UKUT 00353(IAC) – 9 September 2011 Mr C M G Ockelton, Vice President Upper Tribunal Judge Southern
Paragraph 245AA(b) of HC 395 does not require an adjournment for verification checks by the Secretary of State where what are said to be “specified documents”, called into question, are produced at the hearing or served so soon before the hearing as to provide no opportunity for the Secretary of State to take the reasonable steps to verify those documents contemplated by that paragraph.

(ii) Application of Article 8 ECHR
· MB (Article 8 – near miss) Pakistan [2010] UKUT 282 (IAC) – 16 Jul 2010 Senior Immigration Judge Goldstein
In an Article 8 case, when balancing the demands of fair and firm immigration control against the disruption of the family or private life of a person if removed for non-compliance with the Immigration Rules, the nature and degree of the non-compliance may well be significant.

· CDS (PBS: “available”: Article 8) Brazil [2010] UKUT 00305 (IAC) – 23 July 2010 Mr Justice Blake, President, Mr C M G Ockelton, Vice-President & Senior Immigration Judge Allen
1. Funds are “available” to a claimant at the material time if they belong to a third party but that party is shown to be willing to deploy them to support the claimant for the purpose contemplated.
2. Article 8 does not give an Immigration Judge a free-standing liberty to depart from the Immigration Rules, and it is unlikely that a person will be able to show an article 8 right by coming to the UK for temporary purposes.  But a person who is admitted to follow a course that has not yet ended may build up a private life that deserves respect, and the public interest in removal before the end of the course may be reduced where there are ample financial resources available.
· MM and SA (Pankina: near-miss) Pakistan [2010] UKUT 481(IAC) – 17 November 2010 Lord Bannatyne & Senior Immigration Judge P R Lane
Judicial decision-makers should be careful to identify and reject arguments based on an alleged near-miss, which, on proper analysis, are an attempt to import extraneous qualifications into the immigration rules. The Article 8 proportionality balancing exercise is unlikely to be properly conducted if the judge has, in effect, substituted his or her own view of what the rules should say.

The requirement in paragraph 116 of Appendix A to the rules, that a Confirmation for Acceptance of Studies must be issued not more than 6 months before the application for leave is made, is not met by a letter issued after the application has been made.

· SAB and others (students - serious breach of conditions - Article 8) Ghana [2010] UKUT 441 (IAC)  - 23 November 2010  Senior Immigration Judge Goldstein

3.
Pankina v SSHD [2010] EWCA Civ 719 and CDS (PBS: "available": Article 8) Brazil [2010] UKUT 00305 (IAC) do not support the argument that a serious breach of the Immigration Rules can be overlooked. They are examples of how a person guilty of a technical or minor breach of the Rules towards the end of his studies, might, dependent upon the particular circumstances of the case, successfully rely on human rights grounds to be allowed to complete them. They are not cases that provide an easy licence for those that choose not to comply with the Immigration Rules.

B. Public law principles of fairness, “Evidential Flexibility” & s.19

Public law principles of fairness & legitimate expectation being grasped by the Tribunal!
· JA (revocation of registration – Secretary of State’s policy) India [2011] UKUT 52 (IAC) – 12 January 2011 The Hon. Mr Justice Irwin & Senior Immigration Judge Gill
In cases where an educational provider has its licence withdrawn during the period between a student’s application for extension of leave as a Tier 4 (General) Student Migrant and the Secretary of State’s decision on the application, it is the Secretary of State's practice (as set out in applicable guidance) to limit a student’s existing leave to 60 days, if the student has extant leave of six months or more and if the student was not involved in the reasons why the education provider had its licence withdrawn. The guidance states that the leave of a student who has less than six months will not be limited. This guidance does not give rise to any legitimate expectation that the Secretary of State will grant a period of 60 days’ leave to any student whose original leave had expired by the date of the decision, so as to afford him an opportunity to register with an alternative education provider. It is not irrational or unreasonable for the Secretary of State to distinguish between students who lodge their applications for extension of their leave many months in advance of the expiry of their leave and those who do not.
· Thakur (PBS decision – common law fairness) Bangladesh [2011] UKUT 00151 (IAC) – 23 March 2011 Mr Justice Simon & Senior Immigration Judge Latter
1.  A decision by the Secretary of State to refuse further leave to remain as a Tier 4 (General) Student Migrant was not in accordance with the law because of a failure to comply with the common law duty to act fairly in the decision making process when an applicant had not had an adequate opportunity of enrolling at another college following the withdrawal of his sponsor’s licence or of making further representations before the decision was made.

2.  The principles of fairness are not to be applied by rote: what fairness demands is dependent on the context of the decision and the particular circumstances of the applicant.   
· Patel (Tier 4 – no ’60-day extension’) India [2011] UKUT 00187 (IAC) – Heard on 16 March 2011 Mr Justice Edwards-Stuart & Senior Immigration Judge Gleeson
1.  Where a sponsor’s Tier 4 licence is withdrawn, the UKBA Policy Guidance as at November 2009 (page 52) operates to restrict the remaining leave granted to 60 days where a student has more than six months’ of the original leave remaining.  It has no effect on periods of less than six months.  

2.  The policy does not operate to extend leave and in particular, it does not provide a 60 day extension of leave to remain in a case where that leave to remain has already expired.

3.  The 60 day restriction, if applicable, runs from the time when the Secretary of State notifies the student of the imposition of the restriction following the withdrawal of the licence.
· Patel (revocation of sponsor licence – fairness) India [2011] UKUT 00211 (IAC) - 6 June 2011 Mr Justice Blake & Mr Batiste
1.  Immigration Judges have jurisdiction to determine whether decisions on variation of leave applications are in accordance with the law, where issues of fairness arise.

2.  Where a sponsor licence has been revoked by the Secretary of state during an application for variation of leave and the applicant is both unaware of the revocation and not party to any reason why the licence has been revoked, the Secretary of State should afford an applicant a reasonable opportunity to vary the application by identifying a new sponsor before the application is determined.

3.  It would be unfair to refuse an application without opportunity being given to vary it under s.3C(5) Immigration Act 1971.  

4.  Leave to remain granted by s.3C Immigration Act 1971 is relevant leave for the purposes of the Immigration Rules and the cases of QI (para 245ZX(1) considered) Pakistan [2010] UKUT 217 (IAC) and HM and others (PBS – legitimate expectation – paragraph 245ZX(I) [2010] UKUT 446 (IAC) have been overruled by QI (Pakistan) v SSHD [2011] EWCA Civ 614, 18 April 2011. 

5.  Where the Tribunal allows an appeal on the grounds that the decision was not taken fairly and therefore not in accordance with the law, it may be sufficient to direct that any fresh decision is not to be made for a period of sixty days from the date of the reasoned decision being transmitted to the parties, in order to give the appellant a reasonable opportunity to vary his application.

6.  By analogy with the present UKBA policy on curtailment of leave where a sponsor licence is revoked a 60 day period to amend the application would provide such a fair opportunity.

Evidential Flexibility Policy

A SECRET POLICY!  Well not secret anymore…
(i) National Audit Office - Home Office:  UK Border Agency ‘Immigration: the points Based System – Work Routes -  15 March 2011
Para 2.13 – 
“In 2009-10, the Agency rejected some 8 per cent (8,500) of in-country applications 2.13 and refused some 12 per cent (23,800) of all applications. From our review of cases, the commonest reason for refusal, affecting 22 of the 43 refusals in our sample, was the applicant’s failure to provide sufficient information or supporting evidence. The volume of errors and omissions by applicants led the Agency, in August 2009, to introduce a policy of ‘evidential flexibility’ which allows caseworkers to go back to applicants for missing documentation or to correct minor errors. The Agency has not, however, evaluated whether the policy is effective or being applied fairly. In response to the Chief Inspector’s8 findings of a lack of consistency in the implementation of evidential flexibility overseas, the Agency formalised its guidance to overseas posts in February 2011. We also found inconsistency of approach in Sheffield however. In addition, the Agency allows only three working days for applicants to submit extra documents. Caseworkers told us that documentation is frequently received after the application has been refused but the Agency was unable to quantify this.”
(ii) Government’s responses to the Committee’s conclusion and recommendations as per the report above –see Paragraphs 6.1-6.5 

(iii) UKBA letter to ILPA dated 27th May 2011 
Section 19 UK Borders Act 2007 ‘Points-based applications: no new evidence on appeal’ & Section 85A of the 2002 Act & Commencement Order
1. Section 85A of the 2002 Act came into force on 23.05.2011, including for appeals that were lodged before that date and remain pending (unheard) before the tribunal after that date.  

2. See Commencement Order - The UK Borders Act 2007 (Commencement No. 7 and Transitional Provisions) Order 2011 

http://www.legislation.gov.uk/uksi/2011/1293/contents/made 
3. Section 85A restricts the evidence that may be considered by the tribunal and Subsection (3) provides the exceptions to the general rule that post-decision evidence is admissible only if: 
(a) the appeal is against an immigration decision of a kind specified in section 82(2)(a) or (d),
(b) the immigration decision concerned an application of a kind identified in immigration rules as requiring to be considered under a “Points Based System”, and

(c) the appeal relies wholly or partly on grounds specified in section 84(1)(a), (e) or (f) [i.e. not in accordance with immigration rules, otherwise not in accordance with the law and discretion under rules should have been exercised differently].
5. 
Subsection (4) provides that the tribunal may only consider evidence adduced by the appellant if that evidence:
(a) was submitted in support of, and at the time of making, the application to which the immigration decision related,

(b) relates to the appeal in so far as it relies on grounds other than those specified in subsection (3)(c) [see above],
(c) is adduced to prove that a document is genuine or valid, or

(d) is adduced in connection with the Secretary of State's reliance on a discretion under immigration rules, or compliance with a requirement of immigration rules, to refuse an application on grounds not related to the acquisition of “points” under the “Points Based System”.

Retrospective application & general principle of fairness
6. The Commencement Order alters the admissible evidence and thereby the effective grounds of appeal for an appeal that has already been lodged.  It is obviously contrary to principles of fairness and legal certainty.

7. The Commencement Order also contravenes the principle of fairness because it affords an appellant no way of challenging the decision made.  
8. Seemingly in recognition of the harsh effects of section 85A the UKBA introduced a new process – “a validation stage” - whereby a PBS applicant who is not perceived to have complied with the complex requirements of the scheme is given an opportunity to submit additional evidence (see reference to UKBA-ILPA correspondence in Annex D – Motion to Regret - http://www.theyworkforyou.com/lords/?id=2011-07-07a.382.2 )

9. Such an opportunity is only fair, particularly given the extremely complex nature of the PBS.  If an appellant was given no such opportunity and is effectively deprived of their right of appeal to the tribunal due to s.19 coming in, such a person falls between two stools.  

10. An appellant has a legitimate expectation that the law would not be changed retrospectively after either:

(i) their appeal and grounds had been lodged,

(ii) directions made for the service of evidence 
(iii) their evidence actually sent to the tribunal.

11. It is arguably unfair and therefore unlawful for the UKBA not to have given an applicant the opportunity to submit further documents before refusing and/or unfair of the UKBA not to have provided for transitional arrangements.
Retrospective application & Procedural Unfairness
12. See issue of procedural fairness considered and applied in Thakur & Patel revocation of sponsor licence – fairness) India.  
13. The more draconian the consequences of a decision are, the greater the need to ensure it is taken fairly and that the person(s) affected are given a full opportunity to address the points alleged against him/them.

14. For further debates on the issue – see Annex D attached - http://www.theyworkforyou.com/lords/?id=2011-07-07a.382.2 

15. On 4.10.2011, the UT heard a test group of three linked appeals on construction and scope of s19/s85A.  Determination was reserved.

16. Until the determination is promulgated, consider applying for an adjournment for this issue to be addressed by the UT. 

17. The points above in respect of fairness & evidential flexibility policy (both ILPA & other references) would also apply if the UKBA did not contact an applicant to provide further documents if those were missing in the first instance with the application.
18. The secret policy arguments are also relevant here.

19. Article 8 arguments should also be run wherever possible in appeals that were lodged both before and after 23.05.2011.
C. Judicial Reviews of PBS rejections & refusals

· Consider taking JR action following the rejection decision asserting invalid decision and not waiting until the substantive decision is served after application is re-submitted.  This will avoid the limitation period of 3 months for the 1st invalid decision/rejection lapsing before the substantive decision is made.

Matters to consider/plead:

(i) If the application was valid, set out the reasons why the application should not have been rejected and considered as invalid i.e. correct credit card details were given and funds were available; photographs were included etc… and include any supporting evidence (e.g. photocopies of application/documents, witness statements etc…)

(ii) If the application was not valid, that SSHD’s discretion should have been exercised in the applicant’s favour – where there is a discretion to be exercised vs mandatory rules.  Set out in full any explanation why the application was not valid, any compelling reasons etc… also supported with evidence wherever possible 
(iii) If there was no discretion to be exercised as to the rules specifying the form, fee and/or documents to be submitted, that SSHD’s has a residual discretion to nonetheless accept the application as valid or to request further information/documents without rejecting the application particularly in light of any compelling reasons for the application being invalid in the first place and especially if the applicant’s LTR/E has now expired
(iv) Any delay in rejecting the application and the consequences on the applicant of such a delay

(v) Any confusion/mal-administration in the instructions/standard letter issued when application is rejected

· If lodging JR after the substantive decision, all the matters above remain relevant.  You would also consider the following:
(vi) How much the applicant meets the substantive requirements of the rules i.e. is it just the valid leave to remain requirement that the applicant falls foul of

(vii) The impact of the decision on the applicant in particular of having to return to their COI to apply for entry clearance – Refusal is irrational / perverse / disproportionate
· Relevant/recent case-law

· R. on the application of Teisha Forrester v. SSHD [2008] EWHC 2307 (Admin) – 5 September 2008 Mr Justice Sullivan – as he then was
Claimant had been lawfully in the UK since 13th June 2002 with valid leave to remain until 30th November 2007.  She had a child.  She met and married a man who had lived in the UK for some 38 years and who had indefinite leave to remain.

Before her leave expired, the Claimant applied for further leave to remain as the spouse of a person who was present and settled in the country.  She also made an application on behalf of the child.

The application was rejected on the sole ground that the cheque for the application fee had been returned due to insufficient funds.

Reasonably promptly given the intervention of the Christmas period she resubmitted her application with a new cheque which was met.

Her application was, however, refused this time because it had been made after her leave to remain had expired.  It was common ground that if the Claimant returned to her own country she could apply for entry clearance on the same grounds as her in-country application and that it was likely to be successful.  

In quashing that decision and sending the matter back to the SSHD for reconsideration with the hope that a little common sense and humanity would prevail, Sullivan J did not dispute the SSHD’s contention that the decisions accorded with the rules but pointed out that that was not the end of the matter because the SSHD had a discretion which had to be exercised with a modicum of intelligence, common sense and humanity.

· R. on the application of Walker v. SSHD [2010] EWCH 2473 (Admin) – 29 June 2010 The Honourable Mr Justice Beatson
The Claimant failed to provide the photograph without which her application, made before her leave to remain expired, was invalid and failed, when resubmitting it after her leave to remain had expired, to provide any explanation for her failure.  The SSHD in that case, therefore, had no material upon which to exercise her discretion and although permission was given the claim was refused.
· R. on the application of Pengiliang Fu v SSHD [2010] EWHC 2922 (Admin) – 1 November 2010 Mr Justice Mitting
Failure to submit photographs.  Similar findings to Walker.  No discretion to be exercised, mandatory requirements which were not met by the Claimant.  Sympathetic comments at the end of the judgment with regards to the SSHD reconsidering the application on the substantive requirements following Pankina.

· R. on the application of Ajayi v SSHD [2011] EWHC 1793 (Admin) – 1 June 2011 HHJ Belcher
Similar facts to Fu. However photographs were submitted in this case but not in compliance with guidance.

Held:  The mandatory requirements of the rules are essential to the basis upon which the system works (...).  It is not inappropriate for a junior official to apply the policy guidance and to reject photographs where the mandatory requirements set out in the policy guidance are not met.  Mitting J’s statement in Fu was adopted: that to require them to exercise discretion because of a failure by the applicant to fulfill the clear mandatory requirements in the policy guidance in this case would be to undermine the whole basis upon which the system works.  He points out that it would tend to produce even more argument about individual circumstances than do the clear tick box rules.  Accordingly the challenge on the basis of the rejection of the photographs must fail.
· R. on the application of Mashud Kobir v SSHD [2011] EWHC 2515 (Admin) – 6 October 2011 Belinda Bucknall QC
Case history 
· Tier 4 applicant.  Fairly long and faultless immigration history.  1st application rejected because the full application fee had not been enclosed (dependant’s fee not included).

· Applicant re-submitted application (‘2nd application’) about 1 week later with a letter explaining that he was representing himself and had not understood all of the relevant guidance.
· 2nd application refused because the applicant had unfortunately not updated his bank statements and so these could not the required amount of maintenance funds for the relevant 28 day period.  NB:  The UKBA took virtually 1 year to make a decision and refuse the 2nd application.  The reason for the delay were that the applicant’s college was first being investigated and then their licence had been suspended twice but then reinstated (twice).  The UKBA relied on its policy to delay consideration of student applications when the college’s licence was suspended.

· 3rd application submitted with the applicant enrolling with a different college and instructing solicitors!  Application is refused on a different ground - there was more than one month between the date of expiry of the Claimant’s last leave to remain, namely 31st May 2009, and the date of his new course.

· Applicant lodges JR.  UKBA agrees to reconsider.

· UKBA reconsiders and refuses again on a different ground!  Now it was said that the applicant did not meet the requirements to be assessed as having an established presence in the UK and so a higher level of maintenance funds was required which the applicant had not shown.

Claimant’s case:
He did not dispute the SSHD’s position that all the decisions accorded with the relevant rules and were thus lawful.  However he pleaded that:

(1) The SSHD should have exercised her discretion when considering the applications of 2nd and 3rd applications in light of all the circumstances as at the relevant date and granted leave to remain

(2) It was disproportionate to require him to return to Banglades

(3) The SSHD’s delay in determining the Claimant’s application of 8th July 2009 was so unfair as to be unlawful.  
He also relied on the case of Forrester.

Defendant’s case:
As above, the SSHD maintained that all decisions were in accordance with the relevant rules.

The SSHD relied on its policy with regards to processing student applications when the Sponsor’s/College’s licence had been suspended and relied on the case of Walker.

Findings:

=> The delay was conspicuously unfair for the following reasons:

(i) Student applications for leave to remain in order to continue an existing educational course need to be processed relatively quickly.  That is all the more so when three other applications by family members are parasitic upon the student’s application.

(ii) Whilst the Court accepted that part of the overall period of delay, namely the two periods when the Claimant’s education provider was suspended, is excusable the same is not so for the period between 2nd application being made on 8th July 2009 and 23rd September 2009, the date when the college’s licence was suspended for the first time.  As far as that period is concerned, the Defendant gives no general warning by means of the Policy Guidance that applications for leave will, without notice to the applicant, be shelved pending the outcome of an investigation, the terms of the relevant text are such as to give rise to a legitimate expectation that this is not what will happen and no ad hoc warning or explanation was given to the Claimant, with the result that he was left in limbo, uncertain of his immigration status and dispossessed of his family passports.

(iii) The Defendant’s decision not to process the application between 8th July and 23rd September deprived the Claimant of the chance to deal with the defect in his bank statement evidence by making a prompt new application, explaining why he had resubmitted the original bank statement instead of replacing it with an up-to-date one, and providing the up-to-date one.  Had he done so, he might well have been dealt with as a person with an established presence in the United Kingdom and that the 3rd application would, like the 2nd application, have called for consideration in light of the Defendant’s discretion.  

· Taking into account:

(1) the Claimant’s long and trouble-free immigration history between 2002 and mid-2009

(2) the modest and understandable nature of the error in making the first application

(3) the prompt and full explanation which accompanied the second application
(4) the absence of proportionality in requiring the Claimant to incur the cost and disruption of removing his family to Bangladesh although he would be entitled once there to  make an application for entry clearance which would probably succeed
(5) the period of inexcusable delay on the part of the Defendant before processing the  second application, as a result of which the Claimant lost the opportunity promptly to explain and make a compliant third application, probably in the capacity of a person with an established presence in the United Kingdom

All lead inexorably to the conclusion that when each of the decisions was made, and all the more so when deciding to replace the decision made on 3rd November 2010 with the decision made on 3rd March 2011 (reconsideration following instigation of JR action), it was manifestly unfair and unreasonable for the Defendant not to have looked very carefully indeed at the full history with a view to exercising her discretion outside the rules rather than simply refusing it within the rules.  

Sarah Pinder
Renaissance Chambers
13.10.2011
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