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   402, Karmabhoomi Appartment,
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1- 
;g izfrfyfi ml O;fDr dks futh mi;ksx ds fy, fu%'kqYd nh xbZ gSA ftls ;g tkjh fd;k x;k gSA

1.
This copy of order is granted free of charges to the person to whom it is issued. 
2- 
bl vkns'k ls ;fn dksbZ O;fDr vlarq"V gS rks bl vkns'k ds fo:) fuEufyf[kr dks vihy dj ldrk gSA&vk;qDr ¼vihy½ lhek ,oa dsUnzh; mRikn 'kqYd] jsl dkslZ fjax jksM jktdksVA
2.
Any person deeming himself aggrieved by this order may appeal against this order to the Commissioner (Appeals), Customs & Central Excise, Central Excise Bhavan, Race Course Ring Road, Rajkot.

3-
vihy dk QkeZ ,l-Vh-&4 nks izfr esa Hkjk tk, ,oa mlds lkFk fu.kZ; dh izfrfyfi ;k lsokdj fu;e] 1994  dh dye 8 esa fofufnZ"V vuqlkj vkns'k ds fo:) vihy dh izfrfyfi gksuh pkfg,A 

3.
The Appeal should be filed in form ST-4 as per Rule 8 of Service Tax Rules, 1994 and it shall be signed by the person as specified in Rule 3 (2) of the Central Excise (Appeals) Rules, 2001.

4-
ikVhZ }kjk bl vkns'k dks O;fDrxr izkIr fd, tkus dh rkjh[k ls ;k Mkd }kjk izkfIr dh rkjh[k ls rhu eghus ds vanj vihy Qkby dh tkuh pkfg,A
4.
The appeal should be filed within three months from the date of receipt of this order. [Section 85 of the Finance Act, 1994].

5.       blds lkFk fuEufyf[kr dkxtkr gksuh pkfg,A
5.
The appeal should be accompanied by:

¼v½    ,slk vkns'k dh izfrfyfi ;k nwljs dh d izfrfyfi ftl ij uhps n'kkZ, v?khu fu/kkZfjr dksVZ dh Qhl LVsEi gksuh pkfg,A
(a)
Copy of this order which should bear court fee stamp as prescribed under Schedule 1 of Article 6 of the Court Fee Stamp Act, 1870, as under:
(i)   ;fn lCtsDV eSVj dh jde ;k ewY; ;k ewY; 50 :i; ;k 50 :i;s ls de gks rks :i;s 00-25 gksA
(i) If the amount or value of subject matter is rupees fifty or less, then Rs.0.25;

(ii)  ;fn lCtsDV eSVj dh jde ;k ewY; ;k ewY; 50 :i; ;k 50 :i;s ls v/khd gks rks :i;s 00-50 gksA
(ii)   If such amount exceed Rs.50, then, Rs.0.50 paisa.

¼c½  vihy izfrfyfi ftl ij :i;s 2-50 dh dksVZ Qh LVsEi gksuh pkfg,A
(b)   A copy of the appeal should also bear a court fee stamp of Rs.2.50. 
6.  lsok dj ]naM ¼isuYVh½ vkfn ds Hkqxrku dk izek.k A
Proof of payment of duty, penalty etc., should also be attached to the original form of appeal.

Brief Facts of the Case:

M/s. Baba Enterprise, 402, Karmabhoomi Appartment, Bhanushali Nagar, Bhuj,  (hereinafter referred to as “the noticee”) are engaged in providing services under the category of “Manpower Recruitment Agency” and are holding registration No. AR/GIM/MRA-082/06-07 in terms of Section 69 of Chapter V of the Finance Act, 1994 (32 of 1994) and have undertaken to comply with the conditions prescribed in the Service Tax Rules, 1994.
2.
During the course of audit of M/s. Aquagel Chemicals P. Ltd., Anjar, it was observed that M/s Baba Enterprise, (hereinafter referred to as the Noticee No.1) were evading payment of service tax, by not paying service tax on the income actually earned and received by them for providing services to  M/s. Aquagel Chemicals Pvt. Ltd.  Accordingly, an inquiry was initiated by issuing a letter / summons. The services rendered by them were categorized as follows: (i) Manpower Recruitment and Supply Agency services (which was brought under the service tax net w.e.f. 01.05.2006), (ii) Outdoor Caterer’s Services (which was brought under the service tax net w.e.f. 10.09.2004) and Rent-a-Cab Scheme Operator’s service (which was brought under the service tax net w.e.f. 01.04.2000). Moreover, the noticee had provided Rent-a-Cab Scheme Operator’s service under the name of Baba Tours & Travels (hereinafter referred to as the Noticee No. 2). However, they did not take any service tax registration for the same at the material time. 

3.
During verification of the records of the noticee no. 1 available with the jurisdictional Range, it was noticed that the noticee had taken registration on 23.11.06 under the category of ‘Manpower Recruitment Agency’ but had not applied for amending their existing registration to add the category of ‘Outdoor Caterer’ services and had not taken registration for ‘Rent-a-Cab Scheme Operator’ service. Further, the Noticee No. 2 had also not applied for registration for providing ‘Rent-a-Cab Scheme Operator’ service at the material time. Thus, it appeared they had violated the provisions of Section 69 of the Act read with Rule 4 of the Rules by suppressing the facts.

4.
A statement of Shri Rakesh K. Modi, proprietor of the noticee no. 1 and noticee no.2 was recorded on 08.10.2009 wherein he interalia stated that he was the proprietor of the firm since its inception and was looking after the day to day activities of the firm; that the firm had started providing services of labour as “labour contractor” to various companies; that he had taken Service Tax Registration in the year 2006 under the category of “Man Power Recruitment Services” from Service Tax Range Gandhidham; that all the services rendered by his firm to various companies were related to work other than export; that he had received the payment from service recipients in respect of services provided by them for various activities done by their labourers; that all the labourers who worked on their behalf (i.e. M/s. Baba Enterprises) were being paid by them only and the necessary deductions towards provident fund were being made by them from time to time.

5.
A further statement of Shri Rakesh K. Modi, was recorded on 27.10.2009, wherein regarding payment of service tax in respect of services rendered to M/s. Aquagel Chemical Pvt. Ltd., Padana, he stated that initially (i.e. after taking Service Tax Registration), he had charged Service Tax to M/s Aquagel Chemicals Pvt. Ltd. on their bills/invoices but M/s. Aquagel Chemical Pvt. Ltd. had given payment after deducting Service Tax amount. Hence, under ignorance of law, their firm had not charged service tax in bills/invoices & subsequently not paid service tax. He also stated that there was no agreement with the service recipient i.e. M/s. Aquagel Chemicals P. Ltd. regarding payment of service tax.

6.
A further statement of Shri Rakesh K. Modi was recorded on 31.12.2009, wherein on being asked as regard to payment of service tax in respect of services rendered to M/s. Aquagel Chemical Pvt. Ltd., Padana and others, he stated that he had not paid any service tax except in the case of M/s. Ratnamani Metals & Tubes Ltd., Bhimasar, Tal. Anjar had paid the amount of Rs.20,875/- on 11.12.08 for the period 01.10.08 to 30.11.08 and in the case of M/s Aquagel Chemicals Pvt. Ltd., Padana he had paid Rs.83,861/- on 02.11.09 for the bills raised to for the period July to September’09.
7.
Shri Rakesh K. Modi in his statement further stated that he was also proprietor of another firm i.e. M/s Baba Tours & Travels and the said firm also operates from 402, Karmabhumi Apt., Bhanushalinagar, Bhuj; that he had not taken Service Tax Registration in the name of M/s Baba Tours & Travels; that except this he was not directly or indirectly related to any other firm or sister concern. He failed to produce all the invoices for the services rendered by them and stated that the amount shown in the Balance sheet Income under Profit & Loss A/c for the Year 2006-07 to 2008-09 was acceptable to him as the same belonged to their business (Services) activities and the same are as under:

	DESCRIPTION
	2006-07
	2007-08
	2008-09

	LABOUR CONTRACT
	7462429
	7656096
	5856143

	TRAVEL CONTRACT
	0
	0
	227220

	CANTEEN CONTRACT
	0
	284250
	0

	TOTAL
	7462429
	7940346
	6083363


8.
Regarding bifurcation of the said income for the respective period, he stated that the income shown in the Profit & Loss Account was related mainly to supply of manpower services and the payment was made to him according to the job carried out by his workers as per the mutually agreed rates; that the workers employed by him were being paid by him in an employer-employee relationship, and the workers were not in the pay-roll of the service recipient. 

9.
On being asked, he further stated that during 2009-10 (up to September) he had provided services as a sole proprietor as under :
	SR. NO.
	Name of the Service Provider
	Name of the Service Recipient
	Services
	Total amount received

	1.
	Baba Enterprise
	Aquagel Chemicals Pvt. Ltd.
	Manpower Supply
	19,34,933/-

	
	
	Rachana Lab Chem Pvt. Ltd.
	Manpower Supply
	2,26,227/-

	2.
	Baba Tours & Travels
	Aquagel Chemicals Pvt. Ltd.
	Rent-a-Cab
	4,15,177/-


On being asked as to why he had not paid any service tax on the taxable services rendered by the firm even after getting registered in the service tax department, he stated that he had paid service tax on those Bills in which the recipient of service had paid the service tax to them; that he works according to the direction of the service receiver and  M/s Aquagel Chemicals Pvt. Ltd., was his biggest service recipient and he worked according to its direction otherwise he had to lose his business. 

10.
 As per the clause (68) of Section 65 of the Finance Act, 1994 the term ‘manpower recruitment or supply agency’ has been defined as: 

“manpower recruitment or supply agency means any [person] engaged in providing any service, directly or indirectly, in any manner for recruitment or supply of manpower, temporarily or otherwise, [to any other person]”.

As per the clause (76a) of Section 65 of the Finance Act, 1994 the term ‘Outdoor Caterer’ has been defined as: 

“Outdoor Caterer” means a caterer engaged in providing services in connection with catering at a place other than his own [but including a place provided by way of tenancy or otherwise by the person receiving such services]

As per the clause (91) of Section 65 of the Finance Act, 1994 the term “rent-a-cab scheme operator” has been defined as: 

“rent-a-cab scheme operator” means any person engaged in the business of renting of cabs;

11.
It therefore appeared that the nature of services provide by the noticee No. 1 and noticee No. 2 covered well within the category of ‘Manpower Recruitment or Supply Agency’ and ‘Outdoor Caterer/ Rent-a-Cab Scheme Operator’ respectively and  the noticees were required to pay Service Tax at the rate applicable for entire year wise receipts. The calculation of the Service Tax payable by them is given below:-
SERVICE TAX PAYABLE BY M/S. BABA ENTERPRISE, BHUJ
(Amt. in Rs.)
	Year
	Description
	Total Income  as per P & L Account 
	Permissible Abatement  
	Assessable value  
	Rate of S. Tax 
	Total Amt of Service Tax      
	Amt of Service Tax Paid      
	Diff. amt of S. Tax to be paid    

	2006-07
	Labour Contract
	7462429
	---
	7462429
	12.24%
	913401
	0
	913401

	2007-08
	Labour Contract
	7656096
	---
	7656096
	12.36%
	946293
	20875
	925418

	
	Canteen Contract
	284250 
	142125 @ 50%
	142125
	12.36%
	17567
	0
	17567

	2008-09
	Labour Contract
	5856143
	----
	5856143
	12.36%
	723819
	0
	723819

	2008-09
	Travel Contract
	227220 
	136332 @ 60%
	90888
	12.36%
	11234
	0
	11234

	2009-10   (up to Sept)
	Labour Contract
	2161160
	----
	2161160
	10.30%
	222600
	83861
	138738

	TOTAL
	
	16184869
	278457
	23368841
	 
	2834914
	104736
	2730177


SERVICE TAX PAYABLE BY M/S. BABA TOURS & TRAVELS, BHUJ
(Amt. in Rs.)
	Year
	Description
	Total Income  as per P & L Account 
	Permissible Abatement  
	Assessable value  
	Rate of S. Tax 
	Total Amt of Service Tax      
	Amt of Service Tax Paid      
	Diff. amt of S. Tax to be paid    

	2009-10 (up to Sept)
	Travel Contract
	415177    
	249106 @ 60%
	166071
	10.30%
	17105
	0
	17105

	TOTAL
	
	415177
	249106
	166071
	
	17105
	0
	17105


12.
In view of the above it appeared that the noticees were engaged in providing of (i) “manpower recruitment or supply agency” as defined under Section 65(68) (ii) “Outdoor Caterer” as defined under Section 65(76a) (iii) “rent-a-cab scheme operator” as defined under Section 65(91) of the Finance Act, 1994.  They had not taken registration under the appropriate service category and not discharged their actual tax liability on the income realised in respect of such services provided by them. As per the provisions of the Finance Act, 1994 and rules made there under, the noticees were required to assess correct value for the service provided by them as well as to pay service tax on the actual amount of income received by them for rendering various services in due time as prescribed and to follow all the procedure laid down in the Act and Rules. In this case the noticees had not paid the Service Tax leviable on the taxable value. It further appeared that the noticees have not applied for Registration under the appropriate service category on time i.e. “manpower recruitment or supply agency”, “Outdoor Caterer” and “rent-a-cab scheme operator” and have thereby violated the provisions of Section 69 of the Finance Act, 1994 read with Rule 4 of the Service Tax Rules, 1994. It further appeared that the noticee had not assessed the tax due, properly, on the services provided by them and have thereby violated the provisions of Section 70 of the Finance Act, 1994  read with Rule 7 of the Service Tax Rules, 1994.  It further appeared that they had not paid service tax in the rate, manner and period prescribed, which has resulted into evasion of service tax amounting to Rs.27,47,282/- and have thereby contravened the provisions of Section 68(1) of the Finance Act, 1994 read with Rule 6 of the Service Tax Rules, 1994.


13.
It also appeared that the noticees at no point of time disclosed to the department in any manner that they were service provider and this fact came on record only when the statement of Shri Rakesh K Modi, proprietor of M/s Baba Enterprise / M/s Baba Tours & Travels was recorded under Section 14 of Central Excise Act, 1944.  Thus it appeared that the noticees had deliberately suppressed material information from the department regarding services under the category of “Manpower recruitment or supply agency”, “Outdoor Caterer” and “Rent-a-cab Scheme Operator”.  It appeared that they acted in the manner deliberately to suppress the fact, so as to avoid payment of Service Tax.  Thus their intention was to evade payment of Service Tax and therefore it appeared that in the instant case all essential ingredients existed to invoke the extended period under proviso to Section 73(1) of the Finance Act, 1994 to demand and recover the Service Tax, which was not paid by the noticees during the relevant period.

14.
Thus, it appeared that the noticee had contravened the provisions of:

(i)
Section 67 of the Finance Act, 1994 in as-much-as they had failed to assess the correct value of Taxable services provided by them, as explained in foregoing paras for the period from 01.05.2006 to 30.09.2009; 

(ii)
Section 68 of the Finance Act, 1994 read with Rule 6 of the Service Tax Rules, 1994 in as-much-as they had failed to make the payment of Service Tax amounting to Rs. 27,47,282/- as explained in foregoing paras for the period from 01.05.2006 to 30.09.2009 to the credit of the Government within the stipulated time limit;

(iii)
Section 69 of the Finance Act in as much as they had failed to apply for registration and get registration for payment of liable service tax

(iv)
Section 70 of the Finance Act, 1994 read with Rule 7 of the Service Tax Rules, 1994 in as-much-as they had failed to file the prescribed quarterly/ half yearly ST-3 returns from time to time.

15.
All the above acts of contravention of Finance Act, 1994 and rules made there under, on the part of the noticee appeared to have been committed by way of suppression of facts with an intention to evade payment of Service Tax and, therefore, the said Service Tax not paid was required to be demanded and recovered from them under the provision of Section 73(1) of the Finance Act, 1994, by invoking extended period of five years. All these acts of contravention of the provisions of Section 67, 68, 69 & 70 of the Finance Act, 1994 as amended, read with Rules 6 and 7 of the Service Tax Rules, 1994 appeared to be punishable under the provisions of Section 76, 77, 78 of the Finance Act, 1994.

16.
Therefore, M/s Baba Enterprise, 402, Karmabhoomi Apartment, Bhanushali Nagar, Bhuj, the noticee no. 1, vide show cause notice no. SCN NO.V.ST/AR-GND/JC/42/2011 dated 17.03.2011 were called upon to show cause to the Joint Commissioner, Customs & Central Excise, Rajkot, as to why:

(i)
Service Tax of Rs. 27,30,177/- should not be recovered  under Section 73(1) read with Section 68 of the Finance Act, 1994. 
(ii)
Interest as applicable rate on the amount of Service Tax liability should not be demanded and recovered from them under Section 75 of the Finance Act, 1994.

(iii) 
Penalty should not be imposed upon them under Section 76 of the Finance Act, 1994 for the failure to make the payment of Service Tax payable by them as discussed hereinabove.

(iv)
Penalty should not be imposed upon them under Section 77 of the Finance Act, 1994 for failure to take registration with Service Tax Department as discussed hereinabove.

(v)
Penalty should not be imposed upon them under Section 78 of the Finance Act, 1994 for suppressing the value of taxable services provided by them. 

17.
M/s. Baba Tours & Travels, 402, Karmabhoomi Apartment, Bhanushali Nagar, Bhuj, the noticee no. 2, vide show cause notice no.V.ST/AR-GND/JC/42/2011 dated 17.03.2011 were also called upon to show cause to the Joint Commissioner, Customs & Central Excise, Rajkot, as to why:

(i)
Service Tax of Rs. 17,105/- should not be recovered under Section 73(1) read with Section 68 of the Finance Act, 1994.

(ii)
Interest as applicable rate on the amount of Service Tax liability should not be demanded and recovered from them under Section 75 of the Finance Act, 1994.

(iii) 
Penalty should not be imposed upon them under Section 76 of the Finance Act, 1994 for the failure to make the payment of Service Tax payable by them as discussed hereinabove.

(iv)
Penalty should not be imposed upon them under Section 77 of the Finance Act, 1994 for failure to take registration with Service Tax Department as discussed hereinabove.

(v)
Penalty should not be imposed upon them under Section 78 of the Finance Act, 1994 for suppressing the value of taxable services provided by them 

DEFENCE AND PERSONAL HEARING:

18.
Personal hearing in the matter was held on 7.12.2011 which was attended by Shri Hitesh Thakkar, the manager of M/s Baba Enterprise, who  submitted their defence reply dated 22.11.2011 in respect of noticee no. 1 (M/s Baba Enterprise, Bhuj) and noticee no. (M/s Baba Tour and Travels, Bhuj).  He requested to decide the case based on the same.  
19.
Regarding M/s Baba Enterprise (noticee no. 1), the noticee in their abovementioned submissions dated 22.11.2011 inter alia, contended that:

(i)   Entire show cause notice deserves to be quashed and discharged as they are not liable to any service tax.  It has been alleged in the show cause notice that the noticee, i.e. M/s. Baba Enterprise has provided service of Manpower Recruitment and Supply category during the year 2006-07 to 2008-09 as worked out at para 7 of the show cause notices.   However, they had obtained registration under this under confusion and misconception that the activity carried out by them was taxable activity and therefore service tax on couple of occasion was also paid by them. However, as per the guidance received from the service recipients and after obtaining legal opinion they realized that they were not liable for service tax on the activities carried out by them and therefore stopped paying the service tax. Further, they had shut down the said activities from F.Y. 2009-10, when the case was booked against them, as they didn’t wanted to enter into any dispute with the department.
(ii)   They used to raise their invoices on the manufacturing unit, on monthly or periodic basis, in accordance with the quantum of work performed by them in the particular month, at the rates fixed mutually.  They produced copy of sample invoices in this regard.  They were under bona fide belief that the services provided by them to the factory premises of the  limited manufacturing companies, viz. M/s. Acquagel Chemicals Pvt. Ltd. and M/s. Ratnamani Metals and Tubes Ltd. Bhimasar were classifiable under the clause ‘production of processing of goods for, or on behalf of the client’ and since the Central Excise duty was being paid by such companies on its final products, the service provided by the noticee within their factory premises were exempted under the notification no. 8/2005-ST dated 01.03.2005. They were carrying out the processes as directed by the companies in their factory premises and the products being ultimately manufactured by such companies were being cleared after discharging appropriate service tax liability and therefore as per the said notification the noticee were not required to pay or discharge the service tax on the work/processes carried out by them and the consideration received for such work from the companies in which the noticee carried out the work.   Since, the noticee were carrying out processing of goods for the clients and other petty things on their behalf, the same was classifiable under the category of Business Auxiliary Service and therefore as per the said notification such service were specifically exempted service.
(iii)   There was no case for suppression, mis-statement, fraud, which were the prime requirement for invoking the demand of extended period of the Five years. Here, the SCN was issued on 17.03.2011 and the period covered from the 2006-07 to 2009-10 (upto Sept.09) and therefore there was no demand for normal period and the proceedings initiated required to be dropped completely.  The issue involved in the present case pertained to interpretation of the provisions of the law and notification as to whether the services provided by the noticee were covered under the category of Business Auxiliary Service as per the Notification No. 08/2005-ST and not under supply of  Manpower, as unfairly alleged by the department in the show cause notice. Even the service recipients of the noticee who were big Central Excise registered parties were of opinion that no service tax was required to be paid by the noticee and therefore, even if it would be held that the service tax was required to be discharged by the noticee on such activities, the issue involved was not straightforward and simple and it required to analyzed in the context of the provisions of the law and notification. Further, there were many case laws to bolster their view that the issue involved was of interpretation of the provisions of the law, the extended period of demand cannot be invoked. They relied upon the following case-laws :

(i)
M/s. R. B. Precision Components V/s.CCE-2009(241)ELT408(T-Bang)

(ii)
Marsh Pharma P Ltd. V/s. CCE, Vadodara-2009(248)ELT687(T-Amd)    

(iii)   CCE, Raipur V/s. Rajaram Maize Prod-2010(258)ELT 539(T-Del)
(iv)
 CC, V/s. Cochin Minerals and Rutiles Ltd.  2010(259) ELT 182(Ker)
(V)    Lanxexx ABS Ltd. V/s. CCE, Vadodara-2010 (259) ELT 551 (T-Ahd)
(vi)  Tata Metalik Ltd. V/s. CCE, Pune-II-2010 (261) ELT 971 (T-Mum)
(vii)  The People Choice V/s. Commr. S. Tax, Banglore-2011(21)STR 385 (Tri-Bang)
(viii) Bharat Wagon & Engg Co. Ltd.V.CCE Patna-2002(146)ELT118(Tri- Kolk)
(ix)
Goenka Woollen Mills Ltd.V.CCE Shillong 2001 (135) ELT 873 (Tri. – Kolkata)
(X)
Bhilwara Spinners Ltd., V. CCE, Jaipur-2001 (129) ELT 458 (Tri.-Del).

(iv)   Applying the above legal position, settled by virtue of innumerable case laws on this line, it is clear that entire show cause notice issued to the noticee is time-barred or hit by the limitation and therefore the impugned order confirming the demand and imposing penalty was required to be set aside and the consequential benefits be granted to the noticee by returning the amounts paid by them.
(v)   Even if it was assumed that the noticee were liable to pay service tax under the category of Manpower supply, there was absolutely no logic behind charging the service tax on the entire amount of money received from the service recipient in this regard because 95 % of the amount received from the service providers had gone towards expenses of the services i.e. in form of wages to workers, and other administrative expenses. So proposing to charge service tax on the entire value of the amount received, without excluding expenses would injustice to the noticee. It was well settled law that the expenses incurred to service and providing material was required to be excluded for the purpose of arriving at the taxable value for charging service tax however, the department had demanded service tax on the entire amount shown in the balance sheet received from the service recipient company, which was against the principles of law of taxation. So effectively the service tax demand, even if it were to be  admitted by the noticee that they provided Manpower Supply services should actually be one/twentieth of the total demand of Rs. 2701376/- that is, Rs. 135,000/-.  Therefore, when the net business margin was under 5 % of the total service rendered, there could be no question of charging the service tax at 12 % on the entire value realized from the service recipient.
(vi)   Even if it assumed without admitting that the noticee were liable to pay service tax under the category of Manpower supply, there was absolutely no logic behind charging the service tax on the entire amount of money received from  the first financial year 2006-07, inasmuch exemption for first collection upto Rs. 04 lakhs was required to be deducted from total value as per the Notification No. 06/2005-ST dated 01.03.2005.
(vii)    There was absolutely no logic behind charging the service tax as the activities carried out by the noticee were such that they cannot be considered to be covered under Manpower Supply work as per the following case-laws :

(i) Karnataka Personnel Service V/s. CCE, M’lore -2011(21)STR47(T)

Here in the instant case the noticee had received the consideration as lumpsum job/work from the factory and therefore applying the ratio of the above case law the noticee were not liable to service tax. 

(ii) K.Damodarareddy V/s. CCE, Tirupat       2010(19)STR593(T-Bang)

In the instant case also the noticee has carried out activities of housekeeping and business auxiliary services within the factory premises of the third entities which were similar to one mentioned above therefore there was no case for charging service tax under Manpower Recruitment and Supply service. Here also contract had been made on ‘per rate basis’ and not on ‘per labour/hour basis’ as may be seen from the contract dated 20.06.2006 entered into with M/s. Acquagel Chemicals Pvt. Ltd. 

(viii)
The value taken for the purpose of computing duty was required to be considered as Cum-tax value and the said benefit should be granted to the noticee as per section 67 of the Finance Act, 1944 and therefore the demand, if any, has to be recomputed accordingly. They relied upon following case laws:
(i) M/s. Rampur Engineering Co. Ltd. v. CCE, Jaipur - 2006 (3) S.T.R. 650 (Tribunal) = 2006-TIOL-994-CESTAT-Del.
(ii)
M/s. Prompt & Smart Security v. The Commissioner of Central Excise, Service Tax, Commissionerate Bangalore - 2008 (9) S.T.R. 237 (Tribunal) = 2008-TIOL-97-CESTAT-Bang.

(ix)
For imposing penalty and invoking extended period of demand, there should be an intention to evade payment of service tax on the part of the noticee supported by documentary evidences. The penal provisions are only a tool to safeguard against contravention of the rules. They were always under the bonafide belief that amount received from the various factory were not liable to service tax under the services mentioned in SCN hence, no penalty was imposable in the present case. In support their contention, they relied on the decision of the Hon’ble Supreme Court in the case of M/s. Hindustan Steel Ltd., v. The State of Orissa reported in AIR 1970 (SC) 252 which was followed by the Tribunal in the case of Kellner Pharmaceuticals Ltd., Vs. CCE, reported in 1985 (20) ELT 80 and stated that the ratio of these decisions squarely applies in all force to their case as there was neither any malafide intention nor any intention to evade payment of tax. They also relied upon the decision of Hon’ble Tribunal in the case of Catalyst Capital Services (P) Ltd. Vs. CCE Mumbai (2005) 1 STT 241 (Mumbai CESTAT.  Further, penalty under section 78 of the Finance Act, 1944 can be imposed only for willful suppression with an intent to evade payment of service tax as they had not suppressed any value/ fact with an intention to evade payment of service tax and therefore, penalty under section 78 of the Act cannot be imposed in the present case. They relied upon the judgment of the Hon’ble Supreme Court in the case of Akbar Badruddin Jiwani V. Collector of Customs, 1990 (047) ELT 061 SC.
(x)
Even if any contravention of provision was alleged it was solely on account of their bonafide belief that the amounts received from the factories were not taxable under “Manpower Supply Service”. Such bonafide belief was based on the reasons stated above. The contravention, if any, was not with the intention to willfully evade payment of service tax.  They relied upon following decisions and stated that both the cases were squarely applicable to them because there was sufficient reason to believe that the service tax was not leviable on  the noticee and, therefore, in such circumstances charges of suppression with intention to evade payment of tax cannot be sustained; that there was no “willful suppression”, that too “with intent to evade service tax”, and therefore, no penalty was sustainable in the present case:

(i) Pushpam Pharmaceuticals Company V. CCE 1995 (78) ELT 401(SC)
(ii) CCE Vs. Chemphar Drugs and Liniments 1989 (4) ELT 276 (SC)
(iii)
M/s. Sathya Engineering V/s. CCE, Trichy- 2010 (20) STR 690 (T-Chennai) 
(xi)
As regards, demand of Rs. 17,567/- for the year 2007-08 against  M/s. Baba Enterprise, under the Catering Services they submitted that no service tax was payable as per the law and there was no case for invoking the extended period of demand of five years. There was nothing on record to suggest that they had hidden anything from the department and therefore there was absolutely no malafide. The demand under the category of Catering services had been raised for the year 2007-08 and the SCN was issued on 22.03.2011 the demand raised was time-barred and therefore as per the case-laws cited above the demand in respect of this category was also required to be completely quashed and set aside. 

(xii)
They were providing this facilities in the factory premises of the client, M/s. Aquagel and therefore the facilities relating to maintenance of canteen including furniture, utensils, gat and electricity were provided by the company and therefore as such it cannot be covered under the definition of the outdoor catering service.  They relied on the following case laws:

(i) Rajeev Kumar Gupta v/s. CCE, Jaipur-2009(16)STR 26 (Trib–Del)
(ii) KALSIS KITCHENETTE vs. CCE PUNE-III-2010(20)STR772(Trib-          Mumbai)

20.
Regarding M/s Baba Tours and Travels (noticee no.2), the noticee in their abovementioned submissions dated 22.11.2011 inter alia, contended that:

(i)
They were not required to pay any tax by virtue of the value based exemption notification no. 06/2005-ST dated 01.03.2005 whereby the threshold limit of Rs. 8 lakhs has been prescribed. As tabulated at para 12 of the show cause notice the noticee was provided services of Rs. 4,15,177/- and the same was under taxable threshold limit of Rs. 8 lakhs and therefore service tax was not required to paid at all. In view of the same proposal for charging of interest and penal actions upon them was required to quashed and set aside.  Even if it was considered that the issuance of SCN was in order the same was issued without invoking the proviso to section 73(1) of the Finance Act, 1994 and therefore the same cannot be confirmed for demand beyond one year period. They relied upon the following case laws   :

(i) Service Care vs Commr. Of S. Tax, Chennai-2010 (20) STR 344
(ii) RIDHI SIDHI TRANSPORT vs CCE, BELGAUM-2008(9)STR78(Tri-Bang)
(iii) MAHAKOSHAL BEVERAGES PVT. LTD. Vs CCE, BELGAUM-2006(3)STR334(Trib-Bang)
(iv) HINDUSTAN COCA COLA BEVERAGES PVT. LTD.V/s C.C.E. VISAKHAPATNAM-2010 (259) ELT 134 (Trib-Bang)
(v) RADIANT INDUSTRIAL & COMMERCIAL CO. Vs CCE, MUMBAI-II-2010(253)ELT86(Tri–Mum.)
(vi) CCE v/s SHREE RAM STEEL ROLLING MILLS-2008 (221) ELT 333 (Bombay High Court)
(vii) AL-FALAH (EXPORTS) Versus COMMISSIONER OF CENTRAL EXCISE, SURAT-I-2006(198) ELT 343 (Tri – LB)

In light of the above cause laws, it was clear that if proviso to section 73(1) of the Finance Act, 1994 had not been invoked the demand SCN cannot cover the extended period of demand and penal action also cannot be imposed hence in view of this demand SCN and proposed penal action was required to be dropped.  Further they never failed to disclose the facts required to be disclosed under the law and there was no requirement to suo motto to disclose any information and therefore, extended period cannot be invoked under Section 73(1) of the Act.  They stated that the department never asked for any information which they failed to disclose that they had always cooperated with the Department in their proceedings and always provided the details asked for by the department and never suppressed any facts from the Department. They relied upon following case laws:
(i) Kirloskar Oil Engines Ltd. Vs. CCE [2004 (178) ELT 998]

(ii) Padmini Products Limited v CCE 1989 (43) ELT 195 (SC) 

(ii)
Thus the charges leveled on them were liable to be dropped on this ground of limitation also.  Further, a subordinate authority was bound to follow the decision of the higher authority and cannot take a different view. The noticee in their support of their contention relied on the following judgments:-

(i) Pratik Marbles vs. CCE, Jaipur-II 2007 (7) STR 240 [Tri. Delhi].
(ii) The Motor Industries Company Ltd. vs. CST, Bangalore [2007] 10 STJ 96 [CESTAT-Bangalore].
(iii) CST, Bangalore vs. Indian Rayon Industries Ltd.-[2007] 10 STJ 89 [CESTAT-Bangalore].

(iii)
Notwithstanding above contention, they submitted that penalty simultaneously under section 76 and 78 cannot be proposed or confirmed.  
(iv)
That the proposed demands in respect of M/s. Baba Enterpise and M/s. Baba Tours and Travels was required to quashed and set aside being contrary to provisions of law and therefore no interest and penal action in any form was warranted against them. 

DISCUSSION AND FINDINGS:

21.
I have carefully gone through the entire case records, SCN issued and defence put forth in writing as well as contentions raised during personal hearing. The points to be decided in present proceedings are:

(i) Whether the noticee no.1 is liable to pay service tax under the category ‘Manpower recruitment or supply agency’ service, ‘Outdoor catering’ service and ‘Rent a Cab Scheme Operator’ service?  If yes, then what should be the taxable value for charging service tax? Whether cum-tax benefit can be extended to the noticee?

(ii) Whether the noticee no. 2 is liable to pay service tax under the category of ‘Rent a Cab Scheme Operator’ service?
(iii) Whether value base exemption under Notification No. 6/2005-ST dated 1.3.2005 is available for first turnover upto 4 lakh to the noticee no. 1 and first turnover upto 8 lakh to the noticee no. 2?
(iv) Whether the show cause notice is barred by limitation?

(v) Whether the noticee no. 1 and noticee no. 2 are liable for imposition of penalties under section 76,77and 78 of the finance act 1994 ?

22.
Regarding the liability of service tax under category ‘Manpower Recruitment and Supply Agency’ service, it is contended by the noticee no. 1 that they used to raise their invoices on the manufacturing unit viz. M/s Aquagel Chemical Pvt. Ltd. and M/s Ratnmani Metals and Tubes Ltd. Bhimasar, on monthly basis, in accordance with the quantum of work performed by them in the particular month, at the rates fixed mutually and these services were classifiable under the clause ‘production or processing of goods for, or on behalf of the client’  and since central excise duty was being paid by such companies on its final products, the service provided by them within factory premises of these companies were exempted under the Notification No.8/2005-ST dated 1.3.2005.  They have also submitted some specimen copy of invoices with their defence reply. The noticee no. 1 have further contended that they were carrying out the processes as directed by the companies in their factory premises and the products being ultimately manufactured by such companies were being cleared after discharging appropriate duty and hence as per this notification they are not required to pay service tax on consideration received for such work.  They have contended that the activity carried out by them covered under the category ‘Business Auxiliary Service’ as they have carried out processing of goods for the clients and other petty things on their behalf and such services are specifically exempted service under notification no. 8/2005-ST.  It is further contended by the noticee no. 1 that there is no logic behind charging the service tax as the activities carried out by the noticee are such that they cannot be considered to be covered under Manpower Supply work.  They also referred some case law in this regard to substantiate their contention.

23.
It is observed that during investigation of case, a statement of Shri Rakesh Kanubhai Modi, sole proprietor of M/s Baba Enterprise (noticee no.1) and M/s Baba Tours and Travels (noticee no. 2) was recorded on 8.10.2009 wherein he has stated that he has taken service tax registration in 2006 under the category of ‘Manpower Recruitment Services’ and received the payment from service recipient in respect of services provided by him for various activities done by his labours. He has charged and paid service tax of Rs.20,875/- in respect of service provided to M/s Ratnamani Metals & Tubes Ltd., however, not paid service tax for services rendered to M/s Aquagel Chemical Pvt. Ltd.  Shri Rakesh Modi has also stated that all the labourers who are working on his behalf are being paid by him only and the necessary deduction towards provident fund is being made by noticee from time to time. It is also observed that in his further statement recorded on 31.12.2009, Shri Modi has stated that he has charged and paid service tax of Rs.83,861/- in respect of services rendered to M/s Aquagel Chemical Pvt. Ltd.  Further, income shown in the Profit and Loss Account is related to supply of manpower services and other services and the payment is made to him according to the job carried out by his workers as per the mutually agreed rates.  The workers employed by him are being paid by him in an employer-employee relationship, and they are not in the pay roll of the service recipient and his role was to provide the service just by using the manpower of the workers employed by him.  
It is observed from the Audited Balance Sheet for the year 2006-07 to 2008-09 of the noticee that in Form No. 3CD, the nature of business or profession of the noticee has been mentioned as ‘Labour Supplier’.  Further, income is shown in ‘Income and Expenditure Account/ Profit and Loss Account’ as Labour income/ Canteen contract income/Travel Contract Income.  I have also gone through the sample invoices submitted by the noticee no. 1 and observed that all these invoices have been issued to M/s Aquagel Chemical Pvt. Ltd. and out of these invoices, many invoices are showing the noticee have raised the bill for ‘Man days/Days/Trip’ basis.  So this clearly established that the noticee has provided ‘manpower supply service’ to their clients and raised bill/invoice for providing such services as per manday basis or day basis or trip basis. Details of few invoices are reproduced below:

Invoice No.545 dated 15.01.2009 raised to M/s Aquagel Chemical Pvt. Ltd.

	Description
	Mandays
	Rate
	Amount

	Bill for Misc. other job for N.S.D. Bar production: from 26.12.2008 to 10.1.2009
Following jobs: 

Attend for C.L.D. packing extra man power.  

Attend for 100 gm. packing.  

Attend for extra work
	160
	234.00
	37440


Invoice No.601 dated 27.03.2009 raised to M/s Aquagel Chemical Pvt. Ltd.

	Description
	Days
	Rate
	Amount

	Bombay ware house

Housekeep work: 

From 11.03.2009 to 25.03.2009
	15
	156.00
	2340


Invoice No.428 dated 12.07.2008 raised to M/s Aquagel Chemical Pvt. Ltd.

	Description
	Days
	Rate
	Amount

	Work contract for handling for RM Jambo bag Crain operator for the period 

From 26.06.2008 to 10.07.2008
	105
	234.00
	24570


Invoice No.254 dated 27.08.2007 raised to M/s Aquagel Chemical Pvt. Ltd.

	Description
	Qty
	Unit
	Rate
	Amount

	Work contract for loading and unloading of Raw Material at NSD P/M Plant for the period from 26.07.2007 to 10.08.2007

Packing Material 

(A) Full Trip

(B) Half Trip
	13

22
	Trip

Trip
	150.00

 80.00
	1950

1760


24.
From the statements of Shri Rakesh Modi, proprietor of the noticee no. 1, audited Balance Sheet and sample invoices, it can be seen that the noticee no. 1 has supplied manpower/labours to the companies and generated income against the same.  The description shown in these invoices clearly indicate they have supplied the labour for doing various works as directed by these companies and for this the noticee has been paid as per ‘Man Day / Day/ Trip’ basis by these companies.  Further, the noticee no. 1 has not given any corroborative evidence supporting their claim that they have produced the goods on behalf of manufacturing units.  Contrary to this, as discussed above, all the arguments made by the noticee are going against to them.  Hence, I am not convinced with their plea that the service provided by them falls under category of “Business Auxiliary Service” and benefit of Notification No. 8/2005-ST dated 1.3.2005 is available to them because they have supplied/provided lobours mostly on man day/ day basis for performing different types of work as per the direction of the companies like- housekeeping work, loading & unloading of raw material, misc. other jobs for NSD Bar production, ETP Plant Cleaning, Shifting loading (NSD to TSP) of Raw Material, handling for RM Jambo bag Crain operator etc. and for these works the companies have paid remuneration to them.  Hence, such type of services definitely covered under the definition of ‘Manpower Recruitment and Supply Agency’s Service’ as defined under Section 65 (68) of the Finance Act, 1994.  To appreciate the issue better I give below the definition of “Manpower Recruitment or Supply Agency Service” as provided w.e.f. 16.06.2005 under Section 65(68) of the Finance Act, 1994-
“manpower recruitment or supply agency means any commercial concern engaged in providing any service, directly or indirectly, in any manner for recruitment or supply of manpower, temporarily or otherwise, to a client”.


From the above definition, it is clear that supply of manpower, temporarily or otherwise to a client by a commercial concerned is covered under this definition.  In the present case, the noticee no. 1 has supplied labours/manpower to the different companies and received remuneration for the same.  Hence, I hold the service provided by the noticee no. 1 is nothing but a supply of labour / manpower and covered under the category ‘Manpower Recruitment and Supply Agency’s Service’.  

25.
The noticee no. 1 have relied upon the following case laws in support of their above contention:

(i)  Karnataka Personnel Service V/s. CCE, M’lore -2011(21)STR47(T)

         (ii)  K. Damodarareddy V/s. CCE, Tirupat  2010(19)STR593(T-Bang)

I have gone through both the cases and find that in the case of Karnataka Personnel Service vs CCE, M’lore, the Hon’ble Tribunal has passed only a Stay Order.  This case has not yet attained finality and is still pending for final decision.  Further, in the case of K. Damodarareddy vs CCE, Tirupat, the Hon’ble Tribunal has remanded the case back to original adjudicating authority for deciding the case afresh.  This case, being fresh proceedings by way of remand, has also not attained finality.  Therefore, these cases cannot be made applicable to present case.  
26.
However, I find that the Hon’ble Tribunal in the case of M/s Future Focus Infotech India (P) Ltd. vs. Commr of S.T., Chennai as reported at 2010 (S.T.R.) 308 (Tri-Chennai) while deciding the issue related to ‘Manpower recruitment or Supply Agency Service’, at para 12 to 15 has held that:

“12. We find that the arguments advanced on behalf of the appellants are mainly based on the various clauses in the agreements executed between them and their clients namely TCS and Infosys. We are of the view that not only the wordings of these clauses are to be considered but also how different clauses of the contracts actually operate have to be seen. We find that the appellants are supplying various skilled personnel to TCS and Infosys to work on software projects undertaken by TCS and Infosys from their respective clients. The personnel deputed by the appellants appear to be working at the site of the clients of TCS and Infosys or in the premises of TCS and Infosys. There is no evidence produced before us to indicate that any of the software projects undertaken by TCS and Infosys from their respective clients has been sub-contracted to the appellants or that the appellants are working on any such project on their own. What has emerged clearly is that the appellants have deputed skilled personnel including computer engineers to work under the supervision and control of TCS and Infosys personnel in-charge of projects undertaken by TCS and Infosys. The appellants are getting paid in terms of the man hours for the persons deputed to work under the control and supervision of TCS and Infosys.
13. No doubt there are clauses relating to deliverables and quality of work in the contracts but these by themselves do not indicate that the appellants are providing information technology software services to TCS and Infosys. Any person or organization obtaining skilled personnel has to ensure that such men deliver work of standard quality. No one would employ a person who is not skilled enough and no one would pay for shoddy work even if done by a skilled man. The relevant clauses in the contract in this regard on which much emphasis was sought to be put by the learned senior counsel for the appellants have to be viewed in the light that TCS and Infosys are merely seeking to obtain personnel from the appellants with necessary skill who will work diligently on the projects undertaken by TCS and Infosys.

14. The learned special counsel for the Department has rightly pointed out a significant provision in the contracts which require the appellants to replace personnel who leave the job by suitably trained personnel as substitutes. Such provisions in the contract go to show that the number of skilled persons supplied is important from the point of view of TCS and Infosys. If the appellants were actually to deliver the software projects, TCS and Infosys would have nothing to say about how many personnel the appellants engage to complete the project or who they employ.

15. Looking at all aspects of the case and taking into account all the arguments made before us, we come to the conclusion that the appellants are only supplying skilled manpower for which they are liable to pay Service tax for supply of manpower services. We note that for similar activities of the appellants in respect of two other clients namely IBM and CAP GEMINI, the appellants have paid Service tax under the category ‘manpower supply service’ and their clients in turn took credit of such Service tax paid by the appellants.”

I find that this order of Tribunal is applicable to the present case as the facts of both the cases are identical.  Here in this case the Hon’ble Tribunal has given emphasis on supplying of manpower who diligently works on the project undertaken by TCS and Infosys and that there was no evidence to indicate that the projects were sub-contracted. Further, the appellants are getting paid in terms of the man hours for the persons deputed to work under the control and supervision of TCS and Infosys.  Similarly, in case on hand, the noticee have also supplied manpower to various companies for doing works as assigned by these companies and they are getting payment in terms of the ‘man day/ days/ trip basis’ against supply of these labours/ manpower.  
27.
In view of the above discussion and case laws, I hold that the services provided by the noticee are liable for levy of service tax under category ‘Manpower Recruitment or Supply Agency Service’ during the period under dispute and hence the demand is liable to be confirmed.
28.
The noticee has further contested quantification of taxable value for charging service tax under category ‘manpower supply’ service.  They have argued that there is absolutely no logic behind charging service tax on the entire amount of money received from the service recipient in this regard because of the fact that 95 % of the amount received goes towards expenses of the services in the form of wages to worker, and other administrative expenses.  The expense incurred to service and providing material is required to be excluded for the purpose of arriving at the taxable value for charging service tax however, the department has demanded service tax on the entire amount shown in the balance sheet received from the service recipient company, which against the principles of law of taxation.  Therefore, service tax demand should actually be one/twentieth of the total demand of Rs.27,01,376/-.  
I am not convinced with the argument put forth by the noticee in this regard as the same is not supported by  law.  I find that Section 67 of the Finance Act, 1994  clearly states that gross amount has to be considered for the purpose of discharge of service tax.  To appreciate it better, I reproduced below Section 67 of the Finance Act, 1994-

“SECTION 67. Valuation of taxable services for charging service tax. — (1) Subject to the provisions of this Chapter, where service tax is chargeable on any taxable service with reference to its value, then such value shall, —

(i)
in a case where the provision of service is for a consideration in money, be the gross amount charged by the service provider for such service provided or to be provided by him;

(ii)
in a case where the provision of service is for a consideration not wholly or partly consisting of money, be such amount in money as, with the addition of service tax charged, is equivalent to the consideration;

(iii)
in a case where the provision of service is for a consideration which is not ascertainable, be the amount as may be determined in the prescribed manner.

(2) Where the gross amount charged by a service provider, for the service provided or to be provided is inclusive of service tax payable, the value of such taxable service shall be such amount as, with the addition of tax payable, is equal to the gross amount charged.

(3) The gross amount charged for the taxable service shall include any amount received towards the taxable service before, during or after provision of such service.

(4) Subject to the provisions of sub-sections (1), (2) and (3), the value shall be determined in such manner as may be prescribed. 

Explanation. — For the purposes of this section, —

(a)
“consideration” includes any amount that is payable for the taxable services provided or to be provided;

(b)
“money” includes any currency, cheque, promissory note, letter of credit, draft, pay order, travellers cheque, money order, postal remittance and other similar instruments but does not include currency that is held for its numismatic value;

(c)
“gross amount charged” includes payment by cheque, credit card, deduction from account and any form of payment by issue of credit notes or debit notes and book adjustment, and any amount credited or debited, as the case may be, to any account, whether called “Suspense account” or by any other name, in the books of account of a person liable to pay service tax, where the transaction of taxable service is with any associated enterprise.

It is seen from the provisions of Section 67 of the Finance Act, 1994, that gross amount has to be considered for the purpose of discharge of Service tax, and moreover the same will apply in this case as the noticee has only raised invoices for consolidated sum to their clients.  Hence, I hold that service tax is rightly demanded from the noticee on gross amount received by them for providing ‘Manpower supply’ service.  For my above decision, I rely upon the following Case Laws:
(i) Commissioner of Service Tax, Bangalore versus Y. Sunil as reported in 2010 (17) S.T.R. 558 (Tri-Bang).

 While deciding the similar issue, the Hon’ble Tribunal at para 5 of the said order has held that:

“5. I have considered the submissions made at length by both sides and perused the records. The issue involved in this case is regarding the liability to pay the Service Tax on the gross amount charged by the appellant/assessee to their customers. It is seen that the appellant was claiming deductions in respect of reimbursements of salary paid by the appellant to the manpower supplied by him to the service recipient, which forms major part of the value received by him. It is seen from the provisions of Section 67 that provides, gross amount has to be considered for the purpose of discharge of Service Tax will apply in this case as the appellant is only raising invoice for consolidated sum. In view of this, the Service Tax liability as has been adjudged and upheld by the first appellate authority is correct and hence no interference is called for in those findings.”

(ii)
Sri Bhagavathy Traders versus Commissioner of Central Excise, Cochin as reported at 2011 (24) S.T.R. 290 (Tri-LB)

While deciding the identical issue, the Larger Bench of Hon’ble Tribunal at paras 6.1, 6.2, 6.3 and 6.4 of the said order has held that: 
“6.1 Having analyzed the various decisions cited on behalf of the assessee and on behalf of the department, it would be appropriate to consider the scope of the term “reimbursements” in the context of money realized by a service provider. A person selling the goods to another cannot treat cost of raw materials or the cost of labour or other cost components for inputs services, which went into the manufacture of the said goods as reimbursements. If the buyer enters into a contract for supply of raw materials after negotiating prices from the supplier for the raw materials and the raw materials are received by the manufacturer and the manufacturer pays the amounts to the supplier of raw materials and recovers the same from the buyer, it can certainly be considered as reimbursements. It is to be noted that in such a case, the manufacturer has no role about choosing the source of the materials procured or the price at which the materials procured and the manufacturer is not under any legal or contractual obligation to pay the amount to the supplier. However, if the manufacturer procures raw materials from a source of his choice at a price negotiated between him and supplier of the raw materials and uses the material for manufacture of the final products which he sells, the question of his collecting the cost of raw materials as reimbursement does not arise. The concept of reimbursement will arise only when the person actually paying was under no obligation to pay the amount and he pays the amount on behalf of the buyer of the goods and recovers the said amount from the buyer of the goods.

6.2 Similar is the situation in the transaction between a service provider and the service recipient. Only when the service recipient has an obligation legal or contractual to pay certain amount to any third party and the said amount is paid by the service provider on behalf of the service recipient, the question of reimbursing the expenses incurred on behalf of the recipient shall arise. For example, when rent for premises is sought to be claimed as reimbursement, it has to be seen whether there is an agreement between the landlord of the premises and the service recipient and, therefore, the service recipient is under obligation for paying the rent to the landlord and that the service provider has paid the said amount on behalf of the recipient. The claim for reimbursement of salary to staff, similarly has to be considered as to whether the staff were actually employed by the service recipient at agreed wages and the service recipient was under obligation to pay the salary and it was out of expediency, the provider paid the same and sought reimbursement from the service recipient.

6.3 The various Circulars of the Board relied upon by the learned Advocate for the assessee clearly referred to amounts payable on behalf of the service recipient. For example, the Customs House Agent paying the Customs duty to the Customs Department, paying the charges levied by the Port Trust to the Prot Trust, paying the fee for testing to the Testing Organization are clearly on behalf of the importer/exporter and the same are recoverable by the CHA as reimbursement, that too on actual basis. These Circulars cannot be held to be in support of the claim of the assessee that they can split part of the amount as reimbursable expenses and the rest as towards service charges.

6.4 The claim for reimbursement towards rent for premises, telephone charges, stationery charges, etc. amounts to a claim by the service provider that they can render such services in vacuum. What are costs for inputs services and inputs used in rendering services cannot be treated as reimbursable costs. There is no justification or legal authority to artificially split the cost towards providing services partly as cost of services and the rest as reimbursable expenses.”

 (iii)
Ex-Servicemen Security Services versus Commr. of C. Ex., Chandigarh as reported at 2008 (11) S.T.R.380 (Tri-Del)

While deciding the Stay Application of the party, Hon’ble Tribunal at paras 2 & 3 of the said order has held that:

“2. The applicant is a provider of services of “‘manpower recruitment agency” and “security services”. The applicant rendered such services under agreements to various parties and raised bills claiming part of the amount as reimbursement of actual expenses towards salary of the employees etc. The applicant’s claim is that such reimbursed amounts cannot be treated as part of the gross amounts received by them. It was also submitted that for the earlier period the original authority has accepted the contention of the applicant and Department has not filed any appeal against the said decision.

3. Prima facie, we find that the value of so-called reimbursed amount shall be part of gross receipts on which service tax is payable. Taking into account the financial hardship urged, we direct the appellant to deposit 50% of the service tax amount confirmed against them within eight weeks from today and to report compliance on 30-6-2008. Subject to the above deposit, pre-deposit of balance amount of Service tax and the interest is waived and recovery thereof stayed till disposal of the appeal.

29.
Regarding benefit of exemption from payment of service tax for first clearance upto rupees 4 lakh for the year 2006-07, as claimed by the noticee in their defence, it is observed that the same is available to the noticee for the year 2006-07 under Notification No. 6/2005-ST dated 01.03.2005 as  manpower recruitment and supply service provided by the noticee has been brought under the service tax net with effect from 01.05.2006 only.  Hence, I extend the benefit of exemption from payment of service tax for the first clearance upto rupees four lakh to the noticee for the year 2006-07 as provided under said notification.  
30.
Regarding liability of service tax under category ‘Outdoor Catering’ service, it is contended by the noticee no. 1 that they were providing this facility in the factory premises of the client, M/s Aquagel and therefore the facilities relating to maintenance of canteen including furniture, utensils, gas and electricity were provided by the company and therefore it cannot be covered under the definition of the outdoor catering service.   To appreciate the issue better I give below the definition of “Outdoor Caterer’s Service” as provided w.e.f. 16.6.2005 under Section 65(76a) of the Finance Act, 1994-
“‘Outdoor caterer’ means a caterer engaged in providing services in connection with catering at a place other than his own but including a place provided by way of tenancy or otherwise by the person receiving such services”.


From the above definition of ‘Outdoor caterer, it is quite clear that  from 16.06.2005 onwards catering service, provided at a place provided by the person receiving such service, is also liable to be service tax under the category of ‘Outdoor Caterer’ service.  I find that in the present case, the noticee no. 1 has provided catering service at the factory premises of M/s Acqagel Chemical P. Ltd that is at a place which has been provided by the recipient of such service, hence the same is covered by the definition of ‘Outdoor caterer service’.  Therefore, I hold that the services provided by the noticee are liable to service tax under category ‘Outdoor caterer service’ during the period under dispute and hence the demand raised in the show cause notice is liable to be confirmed.  The decision of Hon’ble Tribunal in the case of Rajeev Kumar Gupta versus Commissioner of Central Excise, Jaipur as reported at 2009 (16) STR 26 (Trib-Del) quoted by the noticee is not applicable as the facts of both the cases are altogether different.  In the case before the Honble  Tribunal, the service tax on outdoor catering service was demanded for the period from 10-9-2004 to 31-7-2005.  However, in the case on hand, service tax on ‘Outdoor Catering’ service has been demanded for 2007-08 i.e. after insertion of  ‘but including a place provided by way of tenancy or otherwise by the person receiving such services’ w.e.f. 16.06.2005 in the definition of ‘Outdoor Caterer” as defined under Section 65(76a) of the Finance Act, 1994.  Hence, the case laws relied upon by the noticee is not applicable to the present case.     
31.
The noticee no. 1 has also provided ‘Rent-a-cab Scheme Operator’ service to their clients during 2008-09 however failed to pay service tax on the amount collected for providing this service. As per the clause (91) of Section 65 of the Finance Act, 1994 the term “rent-a-cab scheme operator” has been defined as: 

“rent-a-cab scheme operator” means any person engaged in the business of renting of cabs;

I find that the noticee has also not contested the service tax liability for providing the above service to their clients. However, they have not paid any service tax for providing this service till date.   Therefore, the demand of service tax is also confirmed for providing this service. 
32.
The noticee has also contended that the value taken for the purpose of computing tax was required to be considered as cum-tax value as given under Section 67 of the Finance Act, 1994.  They have cited two case laws in support of their claim.  In this regard, I find that the Tribunal in its recent judgement in the case of Dhillon Kool Drinks and Beverages Ltd as reported at 2011 (263) ELT has held that the benefit of cum-duty-price is not be to extended in cases where the duty / tax evasion occurred on account of fraud, collusion, willful mis-statement, suppression of facts or contravention of any of the provisions with intent to evade payment of duty/tax.   The Tribunal at para of the said judgement has held that:

“ … Moreover, Hon’ble Supreme Court in the case of Amrit Agro Industries Ltd. V. Commissioner of Central Excise, Ghaziabad reported in 2007 (210) ELT 183 (S.C.) has held that unless it has been shown by the manufacturer that the price of the goods includes the excise duty payable by him, no question of exclusion of duty element from the price for determination of value under Section 4(4)(d)(ii) will arise.”

33.
Further the Hon’ble Supreme Court in the case of Amit Agro Industries Ltd. vs Commissioner of  Central Excise, Ghaziabad as reported in 2007 (210) ELT 183 (SC) has held that “unless it is shown by the manufacturer that the price of the goods includes excise duty payable by him, no question of exclusion of duty element from the price for determination of value under Section 4 (4)(d)(ii) will arise”
34.
Both the above cited cases are squarely applicable to the present case as the facts of both the cases are identical.  In the case on hand, I find that the noticee at no point of time disclosed the entire facts to the department in any manner and the same has come on records only when audit of the records of M/s Aquagel Chemicals P. Ltd. was conducted by the department and subsequently statement of Shri Rakesh K. Modi, sole proprietor of noticee no.1 and noticee no. 2 was recorded.  Hence, the noticee has deliberately suppressed material information from the department regarding services under the category of ‘Manpower recruitment or supply agency’, ‘Outdoor caterer’ and ‘Rent-a-cab scheme operator’ to avoid payment of service tax.  Hence, by relying upon these decisions, I hold that the cum-tax-value benefit cannot be extended to the noticee. 

35.
Regarding non-payment of service tax on the value of Rs.4,15,177/- under the category of ‘Rent-a-cab scheme operator’, the noticee no. 2 has stated that they are not required to pay any tax by virtue of the value based exemption notification no. 6/2005-ST dated 1.3.2005 whereby the threshold limit of Rs.8 lakh has been prescribed.  To appreciate the issue better, I reproduce the Notification No. 6/2005-ST dated 1.3.2005:

Notification No. 6/2005-ST dated 1.3.2005: 

Service Tax exemption when value of taxable service provided not exceeds Rs. 4 lakhs in a financial year

In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Finance Act), the Central Government, on being satisfied that it is necessary in the public interest so to do, hereby exempts taxable services of aggregate value not exceeding four lakh rupees in any financial year from the whole of the service tax leviable thereon under section 66 of the said Finance Act :

Provided that nothing contained in this notification shall apply to, -

(i)
taxable services provided by a person under a brand name or trade name, whether registered or not, of another person; or

(ii)
such value of taxable services in respect of which service tax shall be paid by such person and in such manner as specified under sub-section (2) of section 68 of the said Finance Act read with Service Tax Rules, 1994.

2. The exemption contained in this notification shall apply subject to the following conditions, namely :-

(i)
the provider of taxable service has the option not to avail the exemption contained in this notification and pay service tax on the taxable services provided by him and such option, once exercised in a financial year, shall not be withdrawn during the remaining part of such financial year;

(ii)
the provider of taxable service shall not avail the CENVAT credit of service tax paid on any input services, under rule 3 or rule 13 of the CENVAT Credit Rules, 2004 (hereinafter referred to as the said rules), used for providing the said taxable service, for which exemption from payment of service tax under this notification is availed of;

(iii)
the provider of taxable service shall not avail the CENVAT credit under rule 3 of the said rules, on capital goods received in the premises of provider of such taxable service during the period in which the service provider avails exemption from payment of service tax under this notification;

(iv)
the provider of taxable service shall avail the CENVAT credit only on such inputs or input services received, on or after the date on which the service provider starts paying service tax, and used for the provision of taxable services for which service tax is payable;

(v)
the provider of taxable service who starts availing exemption under this notification shall be required to pay an amount equivalent to the CENVAT credit taken by him, if any, in respect of such inputs lying in stock or in process on the date on which the provider of taxable service starts availing exemption under this notification;

(vi)
the balance of CENVAT credit lying unutilised in the account of the taxable service provider after deducting the amount referred to in sub-paragraph (v), if any, shall not be utilised in terms of provision under sub-rule (4) of rule 3 of the said rules and shall lapse on the day such service provider starts availing the exemption under this notification;

(vii)
where a taxable service provider provides one or more taxable services from one or more premises, the exemption under this notification shall apply to the aggregate value of all such taxable services and from all such premises and not separately for each premises or each services; and

(viii)
the aggregate value of taxable services rendered by a provider of taxable service from one or more premises, does not exceed rupees four lakhs in the preceding financial year.
For the purposes of determining aggregate value not 3. exceeding four lakh rupees, to avail exemption under this notification, in relation to taxable service provided by a goods transport agency, the payment received towards the gross amount charged by such goods transport agency under section 67 for which the person liable for paying service tax is as specified under sub-section (2) of section 68 of the said Finance Act read with Service Tax Rules, 1994, shall not be taken into account.

Explanation. - For the purposes of this notification, -

	(A)
	“brand name” or “trade name” means a brand name or a trade name, whether registered or not, that is to say, a name or a mark, such as symbol, monogram, logo, label, signature, or invented word or writing which is used in relation to such specified services for the purpose of indicating, or so as to indicate a connection in the course of trade between such specified services and some person using such name or mark with or without any indication of the identity of that person;

	(B)
	“aggregate value not exceeding four lakh rupees” means the sum total of first consecutive payments received during a financial year towards the gross amount, as prescribed under section 67 of the said Finance Act, charged by the service provider towards taxable services till the aggregate amount of such payments is equal to four lakh rupees but does not include payments received towards such gross amount which are exempt from whole of service tax leviable thereon under section 66 of the said Finance Act under any other notification.


This notification shall come into force on the 1st 4. day of April, 2005.

This Notification has been amended by Notification No. 4/2007-ST dated 1.3.2007 as under: 

Small Service Provider — Exemption limit increased to Rs. 8 lakhs from 1-4-2007

In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act, 1994 (32 of 1994), the Central Government, on being satisfied that it is necessary in the public interest so to do, hereby makes the following amendments in the notification of the Government of India in the Ministry of Finance (Department of Revenue), No. 6/2005-Service Tax, dated the 1st March, 2005 which was published in the Gazette of India, Extraordinary, vide number G.S.R. 140(E) of the same date, namely:-

In the said notification,-

(i)
in paragraph 1, for the words “four lakh rupees”, the words “eight lakh rupees” shall be substituted;

(ii)
in paragraph 2, in sub-paragraph (viii), for the words “rupees four lakhs”, the words “eight lakh rupees” shall be substituted;

(iii)
in paragraph 3, for the words “four lakh rupees”, wherever they occur, the words “eight lakh rupees” shall be substituted.

2. These amendments shall come into force on the 1st day of April, 2007.


I find that at Sl. No. (viii) of this Notification, it has been clearly stated that the aggregate value of taxable services rendered by a provider of taxable service from one or more premises, does not exceed the threshold limit.  In the present case, I find that Shri Rakesh K. Modi in his statements dated 8.10.2009 and 31.12.2009 admitted that he is the sole proprietor of both the firms M/s Baba Enterprise, Bhuj and M/s Baba Tours and Travels, Bhuj.  Therefore, as per Notification No.6/2005-ST dated 1.3.2005 benefit of threshold exemption of 4 lakhs for the year 2006-07 has already been granted to them, as discussed in foregoing paras, hence the same cannot be again granted to them for their another firm for subsequent year.  Therefore, I hold that the noticee’s argument in this regard is not correct and the noticee no. 2 is liable to pay service tax of Rs.17,105/-, as demanded in show cause notice. 

36.
The noticee has also contended that they are not liable for payment of  service tax as there is no case for suppression, misstatement, fraud, which are the prime requirement for invoking the demand of extended period of the five years.  They have further contended that they were under bonafide confusion whether the activities carried out by them was liable to service tax or not and further, their service recipients have also denied to pay the same to them and hence no case for invocation of extended period of demand of five year.  The contention of the noticee that the issue involved pertains to interpretation of the provisions of the law and notification is not convincing as the noticee is well aware of the facts that the nature of service provided by them to their clients is only of labour supply.  As already discussed in foregoing paras, they have registered themselves under category ‘manpower supply’ in November, 2006, issued invoices for the same and also collected remuneration against providing this service.  Further, the noticee have shown the nature of business in their Form 3CD, filed with audited Balance Sheet for the year 2006-07 to 2008-09, as ‘Labour Supply’.  Therefore, it is quite evident that the noticee right from the start of their business knew that the activity carried out by them was covered under “Manpower Supply” but however have deliberately evaded the payment of service tax. Even in his statements recorded during investigation of the case, Shri Rakesh Modi, the proprietor of the noticee has never disputed this facts and admitted that they are providing three category of services viz. ‘Manpower recruitment or Supply Agency Service’, ‘Outdoor Caterer Service’ and Rent-a-cab Scheme Operator Service’. He has also stated that they have paid service tax of Rs.20,875/- against the bills raised to M/s Ratnamani Metals and Tubes Ltd., Anjar and Rs.83,861/- against the bills raised to M/s Aquagel Chemicals Pvt. Ltd., Padana.  Now, the noticee cannot take a stand that non payment of service tax was due to a confusion whether the service provided by them was  covered under ‘Manpower supply’ or otherwise as the issue involved pertained to interpretation of law and notification.  The argument of noticee is an afterthought to mislead  the adjudicating authority by giving irrelevant reasoning of bonafide belief.  Further service recipients cannot be held responsible for any omission/commission of the noticee with regard to registration or payment of service tax. It is a settled legal principle that ignorance of law cannot be taken as an excuse. If the noticee was carrying a bonafide belief about their activities being not liable to tax, as contended, when they came to know about taxability of the activity they would have paid a quantum of service tax to show their bonafide. I find that as on today, out of total tax liability of Rs.28,52,019/-, the noticee has paid only Rs.1,04,736/-. Therefore, the contention of bonafide belief and no guidance from the service recipient, cannot be a base for non-payment of tax. In view thereof, I conclude that the extended period of limitation is correctly invoked in the SCN. I have gone through the following case laws relied upon by the noticee. These case laws, are not applicable to the present case as in these cases there was a bonafide belief that no tax need to be paid and hence suppression clause was not fit enough to be invoked.:
(i)
M/s. R. B. Precision Components V/s.CCE-2009(241)ELT408(T-Bang)

(ii)
Marsh Pharma P Ltd. V/s. CCE, Vadodara-2009(248)ELT687(T-Amd)    

(iii)   CCE, Raipur V/s. Rajaram Maize Prod-2010(258)ELT 539(T-Del)

(iv)
 CC, V/s. Cochin Minerals and Rutiles Ltd.  2010(259) ELT 182(Ker)
(V)    Lanxexx ABS Ltd. V/s. CCE, Vadodara-2010 (259) ELT 551 (T-Ahd)

(vi)  Tata Metalik Ltd. V/s. CCE, Pune-II-2010 (261) ELT 971 (T-Mum)

(vii)  The People Choice V/s. Commr. S. Tax, Banglore-2011(21)STR 385 (Tri-Bang)

(viii) Bharat Wagon & Engg Co. Ltd.V.CCE Patna-2002(146)ELT118(Tri- Kolk)

(ix)
Goenka Woollen Mills Ltd.V.CCE Shillong 2001 (135) ELT 873 (Tri. – Kolkata)
(X)
Bhilwara Spinners Ltd., V. CCE, Jaipur-2001 (129) ELT 458 (Tri.-Del).

                  However as already discussed above the noticee having already started paying tax cannot take a U turn and state that he had a bonafide belief that his activity was not taxable.

37.
The noticee has further contended that there was no mens-rea on their part to evade service tax and non payment of service tax and non following  of other formalities occurred not due to an  intention to evade the payment of tax. They have added that and it is a settled principle of law that  information, which is not required under the statute to be submitted, if not submitted, does not amount to suppression. They have further contended that even if any contravention of provision is alleged it was solely on account of their bonafide belief that he amounts received from the factories were not taxable under ‘Manpower Supply Service’, hence the contravention, if any, was not with the intention to willfully evade payment of service tax.   In this regard, as discussed hereinabove, if there was ignorance or bonafide belief, the noticee would have paid service tax for the period prior to under dispute but no such payment has been made by the noticee. Further, when caught, anybody would say that he was ignorant about the levy of tax. Thus, ignorance pleaded by the noticee cannot be the basis to believe that there was any bonafide belief on the part of the noticee. It is true that mere inaction cannot be held as suppression of fact. But, as discussed, in the present case, the noticee has, till date, not shown their bonafide by paying applicable service tax, therefore, the plea of the noticee is not tenable. For the same reasons, the judgments of Hon. Supreme Court in the cases of Collector Vs. Chemphar Drugs – 1989 (40) ELT 276 (SC) and Pushpam Pharmaceuticals Company Vs. CCE  - 1995 (78) ELT 401 (SC) are not applicable to the present case.

38.
It is also contended by the noticee that the demand is time barred as the ingredient required for suppression of facts are not present. The show cause notice has been issued to them on 17-03-2010 and the period covered is starting from the financial year 2006-07 to 2009-10 (upto Sept.09) and therefore there is no demand for normal period and likewise on this ground also entire show cause notice in the matter is required to be discharged and the proceedings initiated be dropped completely.  On careful study of the circumstances of the case, it is seen that the noticee is registered with the department under the category of ‘Manpower Recruitment or Supply Agency’ service only and have paid service tax of Rs.1,04,736/-. However, the noticee failed to show correct taxable value in their ST-3 Returns filed for disputed period. This came to the knowledge of the department only during the audit of records of M/s Aquagel Chemical Pvt. Ltd., Padana and after the investigation was commenced against the noticee by the department.  Since the noticee is well aware of the provisions of law, being registered with the department under category ‘Manpower Supply’, there cannot be any ambiguity about liability to service tax. When the noticee has not disclosed the facts of non addition of ‘Outdoor Caterer’ service and ‘Rent-a-Cab scheme operator’ service  in their registration certificate and also not included the true and correct value of service provided by them the only conclusion that can be arrived at is that the noticee has certainly suppressed the facts from the department  with an intent to evade payment of appropriate tax. As per Section 73 of the Finance Act, 1994 when there is a suppression of facts with intent to evade payment of service tax, extended period is invokable. Hon. High Court of Gujarat, in the case of CCE, Surat-I Vs. Neminath Fabrics Pvt. Ltd. – 2010 (256) ELT 369 (Guj.), held that - 

“Demand - Limitation - Extended period - Knowledge of Department, effect - Suppression admitted but Tribunal held demand as barred by limitation importing concept of knowledge of Department, as submitted - Proviso to Section 11A(i) of Central Excise Act, 1944 provides for a situation whereunder provisions of sub-section (i) ibid recast by legislature extending period within which SCN issued - Proviso cannot be read to mean that because there is knowledge, suppression which stands established disappears - Concept of knowledge, by no stretch of imagination, can be read into the provisions - Suppression not obliterated, merely because Department acquired knowledge of irregularities. - What has been prescribed under the statute is that upon the reasons stipulated under the proviso being satisfied, the period of limitation for service of show cause notice under sub-section (1) of Section 11A, stands extended to five years from the relevant date. [paras 15, 16, 20]”

Section 73 of the Finance Act, 1994 and section 11A of the Central Excise Act, 1944 are pari material and hence the judgment is squarely applicable to the present case.


In view of the above, I conclude that the suppression clause is properly invoked in the present case and for the same reason, the noticee is liable for imposition of penalty under section 78 of the Finance Act, 1994.  The case laws relied upon by the noticee in this regard is not helpful to them.
39.
With regard to the demand of interest, I find that the noticee has so far not paid the service tax due to the exchequer. Section 75 of the Finance Act, 1994 provides that every person liable to pay service tax in accordance with the provisions of section 68 or the rules made thereunder, who fails to credit the tax or nay part thereof to the account of the Central Government within the period prescribed, shall pay simple interest at such rate fixed by the Central Government by notification, for the period by which such crediting of the tax or any part thereof is delayed. Thus, it is clear that interest is chargeable from an assessee who has withheld the payment of any tax as and when it is due and payable. Interest is compensatory in character as held by the Hon’ble Supreme Court in the case of Pratibha Processors Vs. Union of India reported in 1996 (88) E.L.T. 12 (S.C.). In Pratibha Processors (supra), the Hon’ble Apex Court held as follows:

“13.
In fiscal Statutes, the import of the words – “tax”, “interest”, “penalty”, etc. are well known. They are different concepts. Tax is the amount payable as a result of the charging provisions. It is a compulsory exaction of money by a public authority for public purposes, the payment of which is enforced by law. Penalty is ordinarily levied on an assessee for some contumacious conduct or for a deliberate violation of the provisions of the particular statute. Interest is compensatory in character and is imposed on an assessee who has withheld payment of any tax as and when it is due and payable. The levy of interest is geared to actual amount of tax withheld and the extent of the delay in paying the tax on the due date (emphasis supplied). Essentially, it is compensatory and different from penalty – which is penal in character.”


Thus, interest is chargeable from the noticee for the period for which they have withheld the tax payable.
40.
Since the noticee has delayed payment of service tax due, the noticee appears liable to be penalized under section 76 of the Finance Act, 1994, also.


The use of the words, “who fails to pay such tax, shall pay, in addition to such ….… a penalty which shall not be less than two hundred rupees for every day during which such failure continues….” in section 76, ibid indicates that it was an in-built provision in the statute itself for payment of penalty at a specified scale for every day for delay, in addition to the tax and interest, leviable thereon under section 75 of the Finance Act, 1994. The words “shall pay”  as used in section 76 of the Finance Act, 1994, in regard to penalty on account of non payment of tax within the stipulated time indicate that the penalty there under has to be paid mandatorily by the tax payer. 
41.
Regarding imposition of penalty under Section 77 of the Finance Act, 1994, I find that the noticee has not added ‘Outdoor caterer’ and ‘Rent-a-cab’ services in their registration certificate and also failed to file correct ST-3 return for the period under dispute though they are well aware of the provisions of law and for such contraventions; penalty under Section 77 of the Finance Act, 1994 is imposable.
42.
I find that Section 78 of the Finance Act, 1994, vide its fifth proviso provides that ‘if penalty is payable under this section, the provisions of section 76 shall not apply’. The proviso supra thus prohibits imposition of penalty under section 76 ibid, if the finding is that the concerned entity is liable to penal action under section 78 ibid. However, the said fifth proviso to section 78 ibid was inserted vide Finance Act, 2008, w.e.f. 10.05.2008. Since the acts of non-payment of service tax due in accordance with the law in this case also pertain to the period prior thereto, the said fifth proviso to section 78 ibid can’t apply to the case in hand and, as such, in accordance with the law prevalent at the material time, the noticee is liable to penalty under section 76 as well as section 78 of the Finance Act, 1994. .  For my above decision I rely upon the following Case Laws: 

(i)  Assistant Commissioner of Central Excise V/s. Krishna Poduval reported at 2006 (1) S.T.R.185 (Ker)

(ii)  Commissioner of Central Excise, Chandigarh V/s. Grewal Trading Company-2010 (18) STR 350 (Tri-Delhi)

In this case, since the noticee has failed to pay the tax within the due date as indicated hereinbefore, penalty under Section 76, ibid, is imposable on the noticee at the rate prescribed therein. Quantification of penalty payable under Section 76 ibid is possible only when the noticee fully discharges the service tax liability alongwith interest due on account of delayed payment of tax. However, as specified in Section 76, ibid, penalty payable thereunder shall not exceed the amount of service tax payable. 

43.
In view of the above, I pass the following order:

ORDER

1.    I confirm and demand the Service Tax of Rs.26,81,217/- (Rupees Twenty Six Lakh Eighty One Thousand Two Hundred Seventeen Only) from M/s Baba Enterprise, Bhuj (the noticee no.1) under proviso to Section 73(1) of the Finance Act 1994.   I drop the demand of serivice tax of Rs.48,960/-.
2.    I confirm and demand the Service Tax of Rs.17,105/- (Rupees Seventeen Thousand One Hundred Five Only) from M/s Baba Tours and Travels, Bhuj (the noticee no.2) under proviso to Section 73(1) of the Finance Act 1994.

3.    I order M/s Baba Enterprise, Bhuj (the noticee no. 1) and M/s Baba Tours and Travels, Bhuj (the noticee no.2) to pay interest on the amount of service tax confirmed at Sl. No. 1 and Sl. No.2  above respectively, at the appropriate rate under Section 75 of the Finance Act 1994. 
4.    I impose a penalty of Rs. 200/- per day or two percent per month on the demand confirmed at Sl. No. 1 and Sl. No.2 above, whichever is higher, on M/s Baba Enterprise ( the noticee no. 1) and M/s Baba Tours and Travels, Bhuj (the noticee no.2), under the provisions of Section 76 of the Finance Act, 1994 starting with the first day after the due date till the date of actual payment of service tax, provided that the total amount of the penalty payable in terms on this account shall not exceed the service tax payable as confirmed at Sl. No. 1 and Sl.No.2 above.
5.    I impose a penalty of Rs.5,000/- (Rupees Five Thousand Only) each on M/s Baba Enterprise, (the noticee no.1) and M/s Baba Tours & Travels (the noticee no.2) under Section 77 of the Finance Act, 1994.
6.    I impose a penalty of Rs.26,81,217/- (Rupees Twenty Six Lakh Eighty One Thousand Two Hundred Seventeen Only) on M/s Baba Enterprise (the noticee no.1) and a penalty of Rs.17,105/- (Rupees Seventeen Thousand One Hundred Five only) on M/s Baba Tours & Travels (the noticee no.2) under the provisions of Section 78 of the Finance Act, 1994. If the amounts, as determined under Sr. No. 1 & Sl. No.2 above, are paid within 30 days from the receipt of the order along with interest payable then as per proviso to Section 78 the penalty will be only 25% of the service tax determined at Sl. No. 1 and Sl. No. 2 above. The benefit of reduced penalty shall be available only if the amount of penalty so determined has also been paid within the period of thirty days from the date of receipt of the order. 

   (M.GNANASUNDARAM)

               





           JOINT COMMISSIONER

F. No.
V.ST/15-132/Adj./2010



 

To,

1) M/s. Baba Enterprise,

   402, Karmabhoomi Appartment,

   Bhanushali Nagar, Bhuj. 

2) M/s. Baba Tours & Travels,

   402, Karmabhoomi Appartment,

   Bhanushali Nagar, Bhuj. 

Copy to:

1. The Assistant Commissioner (RRA), Central Excise, Rajkot.

2. The Deputy Commissioner, Service Tax Division, Rajkot.

3. The Deputy Commissioner, Tax Recovery Cell, HQ, Rajkot.

4. The Superintendent, Service Tax Range-Gandhidham.

5.  Guard file.
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