Business Law, second edition

Chapter 1

1.3.2.2 Precedent – the binding part of the case.

In Kay and others v Lambeth LBC [2006] UKHL 10 the House of Lords considered whether or not a lower court should follow a precedent of a higher court if a Strasbourg judgment made after the precedent contradicted it. Which should be followed, the earlier English precedent or the later Strasbourg ruling? The House of Lords decided that the earlier English precedent should be followed and leave to appeal against this decision should be granted. Lord Bingham considered the question in some depth in a particularly interesting judgement.

Chapter 2

2.1.4.1 A new Supreme Court

The Constitutional Reform Act 2005 has given effect to the Government’s proposals for a new Supreme Court and it should begin to operate in October 2009. Westminster Guildhall is to be renovated so that the court can sit there.
Chapter 4
4.2.2 Privity of contract

In Themis Avraamides v Colwill and Martin [2006] EWCA Civ 1533 

Waller LJ, who gave the only judgment of the Court of Appeal, said that the use of the word “express” in s.1(3) of the Contracts Rights of Third Parties Act 1999, “simply does not allow a process of construction or implication.” The judgment is short but not particularly illuminating. It seems to indicate that if the entire clause, as written, does not satisfy the requirements of s.1(3), then no part of the clause will be able to satisfy the requirements of s.1(3).
Chapter 5

5.4  Types of terms - Interpretation of contractual terms

In Brian Royle Maggs v Guy Marsh [2006] EWCA Civ 1058 the Court of Appeal held that determining what had been agreed in an oral contract is a matter of fact rather than a question of law and so depended upon recollections of the parties and maybe other witnesses. Subsequent actions or words of the parties might be used to test or throw light upon the accuracy of what the parties and witnesses recollected, but would not alter the way in which the contract should be interpreted, as that is a matter of law. 
Chapter 6

6.3.1 Duress

In Halpern v Halpern [2006] EWHC 1728 (Comm) it was held that, even though duress is a common law action, a party who is unable to substantially restore the pre-contract position cannot avoid the contract. The bars to rescission which apply in relation to misrepresentation also apply to duress.
Chapter 7
7.2.2.2 Quantification of damages

Wiseman v Virgin Atlantic Airways Ltd [2006] EWHC 1566 is an interesting case on remoteness of damage. The defendants refused to let the claimant board a plane back from Nigeria even though he had a return ticket. This was because he would not pay a bribe. The defendants also ridiculed him in front of his church friends and accused him of having a fake passport. The defendants admitted that they were in breach of contract. The claimant made strenuous efforts to return to the UK and managed to do so after 12 days, during which time he was attacked by robbers.

Held. The defendant could recover damages for legitimate expenses caused by the breach. These damages included the cost of reasonable accommodation, food, transport, phone calls and postage. He was not entitled to damages for the following things. (1) Expenses which his fiancée in England incurred while he was in Nigeria. These expenses did not flow from the breach and were anyway too remote. (2) The breakdown in his relationship with his fiancée, whom he was going to meet at the airport on his return. The court did not accept that the defendants’ breach caused this breakdown, but even if it had damages for distress could not be claimed, applying Watts v Morrow. (3) Expenses incurred by his church friends. These expenses were too remote. (4) W’s breakdown in health. This was too remote because at the time of the contract the parties would not have considered it a “not unlikely consequence” of the breach. (5) The robbery, because the breach of contract was not the cause of the robbery. 

Chapter 12
12.2.4.1 Causation

In Corr v IBC Vehicles [2006] EWCA Civ 331 the claimant, suffered head injuries at work on account of the defendants’ negligence. After a long period of post traumatic stress and depression he committed suicide. The Court of Appeal held, by a majority of two to one, that the defendants were liable for the claimant’s death, as the act of committing suicide did not break the chain of causation. The act of committing suicide was a foreseeable consequence of the accident and resulted from the depression.
12.2.4.4 Nervous shock

In French v Chief Constable of Sussex Police [2006] EWCA Civ 312 Lord Phillips CJ summarized the law on psychiatric injury in an authoritative and interesting way. His judgement is well worth reading.
12.2.4.5 Pure economic loss
Commissioners of Customs and Excise v Barclays Bank plc [2006] UKHL 28 is an important case on economic loss. The House of Lords held that liability for pure economic loss will arise in only three situations. First where a person has, or can be taken to have, assumed responsibility for what he said and did vis-à-vis the claimant. Second, under the threefold test in relation to the general existence of a duty of care. (Reasonable foreseeability, proximity and whether it is fair, just and reasonable to impose a duty of care.) Third, under the incremental test as set out in Caparo.
12.6 Time Limits

In Horton v Sadler Times 19 June 2006 the House of Lords held that the s.11 time limit on bringing a case for personal injury could be disapplied by the court where it appeared equitable to do this. 
Chapter 13

13.8 Vicarious liability

In Viasystems Ltd v Thermal Transfer Ltd and Darwell Ltd [2006] ICR 327 CA the Court of Appeal found two employers vicariously liable for the negligence of an employee as both of them could have prevented the employee's negligent act.

In Hawley v Luminar Leisure Ltd [2006] EWCA Civ 18 a nightclub was held vicariously liable for a doorman who assaulted a customer. The doorman had been supplied under a contract to provide security services. The nightclub was the doorman's "temporary deemed employer" because it had detailed control not only of what he did but also of the way in which he did it.

Chapter 14
14.1 The Consumer Credit Acts 1974 and 2006

The Consumer Credit Act 2006 has received the Royal Assent and will make significant changes to the 1976 Act, particularly in relation to the definition of a regulated agreement. Most of the provisions of the new Act will come into force in April 2007 and April 2008. 
14.1.5.2 Liability of creditor for breaches by supplier

In OFT v Lloyds TSB Bank Plc [2006] 2 All ER 821 the Court of Appeal held that s.75 does apply when a credit card issued in the UK is used abroad. Before this decision the UK banks had strongly argued that s.75 did not apply in this situation.
14.1.7.7 Extortionate credit bargains and unfair relationships
As regards agreements made after 7 April 2007, the rules on extortionate credit bargains cease to exist and are replaced by new rules on unfair relationships between creditors and debtors. The new rules, contained in ss.140A and B Consumer Credit Act 2006 , will also apply as from 6 April 2008 to agreements made before 6 April 2007, as there is a one year transitional period.
Chapter 15

15.3.3 The receipt of a share of the profits

Young Legal Associates Ltd v Zahid ( a firm) [2006] EWCA Civ 613 (Court of Appeal) is a very interesting case on whether a receipt by a person of a share of business profits makes that person a partner. 
Chapters 16-18

The Companies Act 2006 gained the Royal Assent in November 2006. Some provisions, mainly to do with electronic communication, are already in force. The whole Act is due to be in force by October 2008. It will, of course, replace existing Companies Acts.
Chapter 18
18.6.2 Dividends

In It’s a Wrap (UK) Ltd v Gula [2006] EWCA Civ 544 the Court of Appeal held that it was no defence to a recipient of an unlawful dividend that he did not know that the Act prevented the payment of the dividend. The relevant question was only whether he knew or should have known of the facts which meant that the dividend contravened the Act’s requirements. In the case two directors who paid themselves dividends in two years when the company made a loss were liable to repay these dividends to the company, which had since gone into liquidation. 
Chapter 20

20.1 Employees contrasted with independent contractors
In Cable and Wireless plc v Muscat [2006] EWCA Civ 220 the court of Appeal approved Dacas v Brook Street Bureau (UK) Ltd [2004] EWCA Civ 217, rejecting arguments that it had been decided per incuriam.
20.2.6 Works Rule Books

In Christopher Keeley v Fosroc International Ltd [2006] EWCA Civ 1277the Court of Appeal held that provisions in a Staff Handbook, which set out enhanced redundancy payments, were contractual terms and could be relied upon. Auld LJ delivered the only judgment, which is worth reading.
20.3.6 Remedies for wrongful dismissal

In Fraser v HLMAD Ltd [2006] EWCA Civ 738 the Court of Appeal held that an employee cannot bring two claims, one before the EAT and one in the High Court, relating to the same dismissal.
20.4.3 Fair and unfair dismissals

A new ground on which a dismissal can be fair, for the purposes of unfair dismissal, has been added to the already existing potentially fair grounds. The new ground is that the dismissal was an enforced retirement carried out in accordance with the requirements of the Employment Equality (Age) Regulations 2006.
Chapter 21

21.6 Discrimination against part-time workers
In Mathews v Kent and Medway Towns Fire Authority [2006] UKHL 8, which will be of significance to very many part-time workers, the House of Lords gave Regulation 2 of the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000 (SI 2000 No. 1551) a very thorough examination. This very significant judgment is well worth reading.
21.10 Age discrimination

The Employment Equality (Age) Regulations 2006 came into force in October 2006. The regulations outlaw discrimination on the grounds of age. Any age group can be discriminated against. So discrimination might be on the grounds of a person being young, or old, or somewhere in between. The regulations have also amended the Employment Rights Act 1996, to make retirement before the age of 65 unfair dismissal in all but exceptional cases. In order to succeed under the Regulations a complainant will have to find a comparator of a different age group with whom to compare himself. The definition of an ‘age group’ is likely to cause problems before case law explains its meaning.  
Chapter 23

23.2.4.1 Moral Rights

A fifth moral right, the artist’s resale right or droit de suite, has come into effect under the Artist’s Resale Rights Regulations 2006. This right gives an artist a percentage of the selling price when certain types of works of art, which are within copyright, are sold. The seller of the work of art pays the money to the artist or to his heirs. The rights apply only in respect of graphic or plastic art, such as painting, sculptures or photographs. It does not apply when the work is first sold by the artist or to sales between private individuals. The rate is 4% of the selling price on the first £50,000, and then 3% above that. The money due under a single sale cannot exceed £12,500, and is collected and distributed by a collecting society.
