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1- 
;g izfrfyfi ml O;fDr dks futh mi;ksx ds fy, fu%'kqYd nh xbZ gSA ftls ;g tkjh fd;k x;k gSA

1.
This copy of order is granted free of charges to the person to whom it is issued. 
2- 
bl vkns'k ls ;fn dksbZ O;fDr vlarq"V gS rks bl vkns'k ds fo:) fuEufyf[kr dks vihy dj ldrk gSA&vk;qDr ¼vihy½ lhek ,oa dsUnzh; mRikn 'kqYd] jsl dkslZ fjax jksM jktdksVA
2.
Any person deeming himself aggrieved by this order may appeal against this order to the Commissioner (Appeals), Customs & Central Excise, Central Excise Bhavan, Race Course Ring Road, Rajkot.

3-
vihy dk QkeZ ,l-Vh-&4 nks izfr esa Hkjk tk, ,oa mlds lkFk fu.kZ; dh izfrfyfi ;k lsokdj fu;e] 1994  dh dye 8 esa fofufnZ"V vuqlkj vkns'k ds fo:) vihy dh izfrfyfi gksuh pkfg,A 

3.
The Appeal should be filed in form ST-4 as per Rule 8 of Service Tax Rules, 1994 and it shall be signed by the person as specified in Rule 3 (2) of the Central Excise (Appeals) Rules, 2001.

4-
ikVhZ }kjk bl vkns'k dks O;fDrxr izkIr fd, tkus dh rkjh[k ls ;k Mkd }kjk izkfIr dh rkjh[k ls rhu eghus ds vanj vihy Qkby dh tkuh pkfg,A
4.
The appeal should be filed within three months from the date of receipt of this order. [Section 85 of the Finance Act, 1994].

5.       blds lkFk fuEufyf[kr dkxtkr gksuh pkfg,A
5.
The appeal should be accompanied by:

¼v½    ,slk vkns'k dh izfrfyfi ;k nwljs dh d izfrfyfi ftl ij uhps n'kkZ, v?khu fu/kkZfjr dksVZ dh Qhl LVsEi gksuh pkfg,A
(a)
Copy of this order which should bear court fee stamp as prescribed under Schedule 1 of Article 6 of the Court Fee Stamp Act, 1870, as under:
(i)   ;fn lCtsDV eSVj dh jde ;k ewY; ;k ewY; 50 :i; ;k 50 :i;s ls de gks rks :i;s 00-25 gksA
(i) If the amount or value of subject matter is rupees fifty or less, then Rs.0.25;

(ii)  ;fn lCtsDV eSVj dh jde ;k ewY; ;k ewY; 50 :i; ;k 50 :i;s ls v/khd gks rks :i;s 00-50 gksA
(ii)   If such amount exceed Rs.50, then, Rs.0.50 paisa.

¼c½  vihy izfrfyfi ftl ij :i;s 2-50 dh dksVZ Qh LVsEi gksuh pkfg,A
(b)   A copy of the appeal should also bear a court fee stamp of Rs.2.50. 
6.  lsok dj ]naM ¼isuYVh½ vkfn ds Hkqxrku dk izek.k A
Proof of payment of duty, penalty etc., should also be attached to the original form of appeal.

BRIEF FACTS OF THE CASE:


M/s. Pritam Brothers having their registered office at 16, Mevawala Market, New Kandla, Ta. Gandhidham (Kutch) (hereinafter referred to as “the noticee”) are a partnership firm who are providing various taxable services. They are not registered for the purpose of service tax with the Central Excise and Service Tax Department.
2.
Based on intelligence that the noticee had not paid appropriate service tax on the taxable service rendered by them, the officers of DGCEI, Ahmedabad carried out search on 04.06.2007 at the main office of M/s Jaisu Shipping Co. Ltd. situated at “Kewalramani House” Dinshaw Building Road, Near Ports & Customs Building, Kandla Port and resumed relevant records. During search, it was observed that this main office housed office of some other firms including M/s. Pritam Brothers. Records related to M/s. Pritam Brothers were also resumed for the purpose of investigation.  During the course of investigation, a statement of Shri Rajesh Kanayalal Kewalramani, Executive Director of the noticee was recorded on 5.6.2007 under Section 14 of Central Excise Act, 1944 in which, he stated, inter alia, that they were engaged in supply of provision and store from port to ships and is their group company and not registered for the purpose of payment of service tax. In response to the DGCEI letter dated 29.10.2007, the noticee vide letter dated 22.11.2007 submitted details of Balance Sheet, Profit & Loss A/c. and copy of receipts ledger for F.Y. 2006-07.

3.
The noticee in response to summons dated 11.05.09 submitted audited/unaudited Balance Sheets for the year 2007-08 and that the nature of business carried out by them is barge hire/charter, sale of water to ship calling at port of Kandla. Further vide letter dated 24.11.09 produced the copy of bills raised by them to their group company M/s. Jaisu Shipping Co. P. Ltd. towards supply of boat/barge for transportation from April-08 to March-09 which shows that they were charging Rs. 1,50,000/- per month towards supply of boats and barges. Vide letter dated 11.12.2009, the noticee supplied copy of the Profit and Loss Account for the year 2008-09 and also clarified regarding their income shown in their annual account for the MGO/FO receipt pertaining to sale of goods. They also informed that the receipt of Barge Hire is the activity of transportation by sea with the boat and barges as per the requirement of the clients and the same as per their understanding is not a taxable service as there is no category of service tax for transportation by sea. Shri Nirup B. Pomal, CA of the firm vide letter dated 30.11.2009 provided ledger account for the year 2007-08 for the amount shown as “Receipts of Boat Hire”, “Receipts Water” i.e. the two heads under which their income is booked. A perusal of the accounts of the noticee for the year 2004-05 to 2008-09 revealed that they have recovered charges in the name of water receipts, barge hire receipts and miscellaneous receipts and perusal of bills issued by them to various clients revealed that in such cases they had supplied water or other consumable for use in the vessels in the port area. On being asked, the noticee vide letter dated 05.10.2009 submitted that supply of water and bunker is a sale transaction and cannot be subjected to service tax. 

4.
It appeared that the noticee were engaged in supply of launch/boat on hire basis to their sister companies. This activity is liable to be classified under the category of “Supply of tangible goods services” defined under Section 65(105)(zzzzj) of the Finance Act, 1994 and is a taxable activity w.e.f. 16.05.2008. The noticee had not paid service tax on the same. Vide their letter dated 05.10.2009, they informed that launch/boat hire is a case of bailment, in which possession and control is handed over to the customer and the same are used under the control and supervision of the customers and accordingly, the same is not a taxable activity. They also supplied details of bills raised by them to their sister concerns for supply of tangible goods.
5.
To study the nature of service involved, information was called for from M/s. Hindustan Petroleum Corporation Ltd. who is the main client of the noticee. M/s. Hindustan Petroleum Corporation Ltd. informed that the payment has been made to the noticee in respect of the following activities which are also detailed in individual PO: 
a) Transportation of FO/LDO

b) Supply and transportation of water (the rates quoted by parties are always inclusion of transportation, hence it is difficult to segregate cost of water)

c) Charges of passing of shipping bills (custom clearances)

d) Wharfage charges payment

M/s. Hindustan Petroleum Corporation Ltd. also submitted that the product/goods were supplied for own use of vessel, termed as bunker; that the bunker requirement of vessel is communicated to them by their headquarter office; that as advised by their HQ. office, inquiry is sought from party towards transportation charges/cost of product either verbally over phone or in way of quotation/letter, on circumstances/need basis; that after finalizing the rates, order is placed for the same; that tank trucks are placed by them (if supply is for FO/LDO) at out terminal and on completion of total loading BDR is prepared and handed over to their representative for getting the signatures/confirmation from the master regarding receipt of the product, as dispatched from their end; that the signed copy is received by them on the next day; that payment as per PO is released to party and paid by cheque/e.payment. On scrutiny of the copy of the purchase orders, it was revealed that service tax element is shown in the purchase orders. It is also mentioned in the purchase orders that job of bunkering is performed by the noticee on the chartered vessels of M/s. Hindustan Petroleum Co. Ltd.
6.
Information was called for from Kandla Port Trust about the said noticee to know if any kind of authorization has been given to the said noticee to perform services within port area. M/s. Kandla Port Trust, vide letter No. TF/SH/Service Tax/2009-10 dated 15.12.2009 informed that they had issued trade licence to the noticee for rendering ship chandlers’ service at Kandla port which involved supply of materials/goods with the permission of Commissioner of Customs and permission of the master, owner or agent of such vessel as mentioned at Sl. No. 137 of Kandla Port Regulations, 1967. 

7.
A statement of Shri Vishin K. Kewalramani, Authorized person of the noticee was recorded on 07.10.2009 wherein he interalia stated that they were authorized by the Kandla Port trust to act as ship chandler; that they have supplied boats given on hire basis to M/s. Jaisu Shipping Co. P. Ltd. and have received payments from them in lieu of the same; that there is no agreement between the two firms and the amount is raised from them through bills. 

8.
A further statement of Shri Vishin K. Kewalramani, authorized person the noticee was recorded on 15.01.2010 wherein, he interalia stated that their firm was established about 25 years ago; that they are supplying water to the vessels in the port area on the directions of their clients; that when they supply water to the vessel, the master of the vessel issues a delivery note on the basis of which the charges are collected by them from the shipping agent; that they are receiving Rs. 1,50,000/- per month from M/s. Jaisu Shipping Co. Pvt. Ltd.; that the boats and barges supplied by them are used for the purpose of transportation; that there is no written agreement and they are not paying any VAT on such transactions; that the name of the barge given on hire is “Tug Star”; that water supply charges are sale transactions; that the fuel and salary expenditure on the boats and barges given to M/s. Jaisu Dredging & Shipping Co. Ltd. are incurred from their expenditure account;  that the income is received by them from mainly M/s. Hindustan Petroleum Corporation Ltd. and the same is towards transportaion of FO and LDO; that the same is delivered by them to the vessels within the port area on the directions of their client; that during the year 2005-06 they have recovered amount from M/s. G.C. Kewalramani for renting of boats to them; that water supply charges are sale transactions; that supply of boats to M/s. Jaisu Shipping Co. Pvt. Ltd. is a case of bailment of goods; that these transactions are not subject to service tax.
9.
From the above, it appeared that the activities of the noticee fall under two taxable heads of service tax:

 (i) Their services related to supply of water and barge hire for carrying personnel appear to fall under the category of “Port Services” as defined under Section 65(82) of the Finance Act, 1994 as these services are performed in relation to vessels and goods are performed within the port area.

(ii)  Their transactions and activity of supply of boat/barge to M/s. Jaisu Shipping Co. Pvt. Ltd. their sister concern is in the nature of “Supply of tangible goods service” as defined under Section 65(105)(zzzzj) of the Finance Act, 1994.

10.
The show cause notice places reliance upon the guidelines laid down as per MARPOL 73/78 issued by the Director General of Shipping, Mumbai to bring out that bunkering is not merely sea transportation as claimed by the noticee but is a port service rendered by them to vessels and goods within the port area and thus appears to be taxable under the category of “Port Services”. Reliance is also placed on circular-dated 9.7.2001 issued by CBEC, New Delhi from F. No. B.11/1/2001-TRU wherein it was clarified that water supply charges are specific charges in respect of port services and hence, these were chargeable to service tax under “Port Services”. Further, the show cause notice also refers to Board’s circular dated 1.8.2002 issued from F. No. B.11/1/2002-TRU, circular No. 67/16/2003-ST dated 10.11.2003 issued from F. No. 160/3/2002-CX.4 and letter F. No 160/3/2002-CX dated 1.7.2003 to allege that the service provided by the noticee in relation to supply of water to the vessels calling at Kandla Port is covered under the category of “Port Service” defined under Section 65(82) of the Finance Act, 1994. 

11.
With regard to supply of boats/barges by the noticee to M/s. Jaisu Shipping Co. Pvt. Ltd. for transportation purpose on a monthly rate of Rs. 1,50,000/-, it is proposed in the show cause notice to levy service tax on the amount charged by the noticee from M/s. Jaisu Shipping Co. Pvt. Ltd.  by treating the supply of the said goods as taxable service envisaged under Section 65(105)(zzzzj) of the Finance Act, 1994.  It is noted in the show cause notice that the noticee had incurred the expenditure towards fuel, running & maintenance, etc. of the said boats and barges. In this regard, after taking note of the fact that the noticee had not paid VAT, reliance is placed on D. O. F. No. 334/1/2008-TRU dated 29.2.2008 issued by CBEC to allege that non-payment of VAT by the noticee made the service involved in supply of boats and barges liable to service tax under the category of supply of tangible goods for use.

12.
It appeared that the noticee did not get themselves registered with the service tax department and thus did not file any service tax returns and thus deliberately failed to declare the taxable services provided by them with intention to evade payment of service tax. Owing to this, it is alleged that the noticee contravened the provisions of Section 68 of the Finance Act, 1994 read with Rule 6 of the Service Tax Rules,1994, inasmuch as they short-paid service tax as per details given in Annexure-“A-2” to the show cause notice. It is further alleged that the noticee contravened the provisions of Section 70 of the Finance Act,1994 read with Rule 7 of the Service Tax Rules,1994, inasmuch as they had not declared the correct value of taxable services to the Department. Therefore, on this basis, the noticee were issued a show cause notice F. No. DGCEI/AZU/36-136/09-10 dated 10.3.2010 by the DGCEI, Ahmedabad asking them to show cause as to why:

(i)
Service tax amounting to Rs. 4,30,610/- not paid by them on ‘Port Services’ during the period from October – 04 to March - 09 as per details given in Annexure-“A” to show cause notice should not be recovered from them by invoking proviso to Section 73(1) of the Finance Act,1994.

(ii)
Service tax amounting to Rs. 2,00,850/- not paid by them on “Supply of tangible goods for use” service during the period from 16.5.2008 to March,2009 should not be recovered from them by invoking proviso to Section 73(1) of the Finance Act,1994.

(iii)
Interest at appropriate rate should not be demanded and recovered from them under the provisions of Section 75 of the Finance Act,1994.

(iv)
Penalty should not be imposed upon them under Section 76 and 78 of the Finance Act,1994.

DEFENCE SUBMISSION: 

13.
The noticee vide letter dated 07.07.2010 filed their defence reply  wherein they interalia submitted that the amount received by them for supply of water, hire of crane and boat transportation cannot be considered as port service; that supply of water is not transaction for rendering of service as it was sale of goods at the places desired by the customers; that it is wrongly alleged in the show cause notice that they have undertaken the activities on behalf of the port. The Rules framed by the port authorities are on behalf of the port; that the Rules framed by the port authorities to regulate trading activities has no implication for the taxability of the transactions; that the show cause notice failed to appreciate that they have received the consideration for sale of water which includes transportation of the same for a total price agreed with the customers; that the property in water gets transferred from them to the ship/vessels at the point of delivery inside the sea; that there is only one commercial transaction of sale of delivered water and the dominant purpose of the transaction is to sell water; that they have undertaken the transportation activity in order to fulfill the contractual obligation of transferring the property in the goods, i.e. water to the vessel and therefore, there is no way the revenue authorities can split the composite transaction and treat a part of it as taxable service; that the whole transaction is one of sale and not for rendering any service. 

14.
The noticee submitted that the concept of “sale” is different from that of “service”. In the “Encyclopedia Britannica”, it has been explained that a transaction resulting in transfer of ownership of anything is not a transaction for rendering service; that a transaction in property is different from transaction for rendering service. In this regard, they placed reliance on the decision of Hon. Supreme Court in the case of Hindustan Shipyard Ltd. v/s State of A.P. (2000) 119 STC 533 and further submitted that the transaction is essentially a sale transaction as the customers are interested in receiving bunker at its vessels in sea and not the other activities; that the entire transaction is one single transaction for sale of bunker or water. In support of their contentions, they relied upon the following case laws:

· CCE v/s. British Telecommunications plc (1999) Simon’s Tax Cases 758.

· Hon. Tribunal in Daelim Industrial Co. v/s CCE, 2003(155)ELT457 (Tri.-Del.).

· L&T Ltd. v/s CCE, Cochin, 2004 (174) ELT 322 (Tri.).

· CCE & C v/s L&T Ltd., (2006) 4 STT 12 (CESTAT-MUM.). 

· Bharat Sanchar Nigam Limited v/s UOI, (2006) 3 SCC 1.

· Imagic Creative Pvt. Ltd. v/s CCT, 2008 (9) STR 337 (SC).

· BPL Mobile Communication Ltd. v/s CCE, 2007 (7) STR 440 (Tri.).
15.
They submitted that merely because amounts have been shown under different heads under the invoice for the sake of convenience, the transaction cannot be taxed under a category under which such transactions are not covered; that the accounting entries cannot be conclusive test for the determination of the nature of the transaction. They placed reliance on the decision in the case of M/s. Kedarnath Jute Mfg. Co. Ltd. v/s CIT reported at (1971) 82 ITR 363 (SC). They further submitted that the nomenclature in the accounting entry is not material and the real nature of the transaction has to be seen and placed reliance on the following decisions in support of their contentions:

· Goodyear India Ltd. v/s State of Haryana, (1991) 188 ITR 402, 430.

· CIT v/s Bihar Rajya Pul Nirman Nigam Ltd., (1991) 191 ITR 173,176 (Pat.).

· Padmaraje R. Kadambande v. CIT, (1992) 195 ITR 877,892 (SC)

· State of Maharashtra v. Britannia Biscuits Co. Ltd., JT 1994 (7) SC 727,738.

· CIT v. Catholic Syrian Bank Ltd., (1997) 228 ITR 363, 371 (Ker.)

· CIT v. Stewarts & Lloyds of India Ltd., (1987) 165 ITR 416,436 (Cal.)

· Poonam Chand Trilok Chand v/s CIT, (1982) 136 ITR 537 (All.)

16.
The noticee also submitted that amount received as boats/barge/crane hire charges cannot be considered under the category of port service when the show cause notice itself has alleged that the payment for supplying barges to their sister concern is taxable under the category of “Supply of tangible goods” as defined under clause (105)(zzzzs); that the show cause notice has not made any rational distinction between the activity of crane hire allegedly classifiable under the category of “Port Service” and the activity of giving vessels to their sister concern allegedly classifiable under the category of transfer of “Supply of tangible goods”; that the show cause notice has not explained as to how the activity for which it has charged the crane hire is classifiable under the category of port service except making the averment that they have rendered the services within the port under license of the port trust; that it is cardinal principle of taxation law that if the Revenue authorities want to demand tax, it is for them to establish that the assessee is in the tax net; that the burden of proving that a receipt is of a revenue character is always on the Revenue and the onus never shifts to the assessee; that the show cause notice has not discharged the burden that the receipts were taxable. In this regard, reliance was placed by them on the following decisions:

· K. George Thomas v/s CIT, 1985 (Supp) SCC 580: (1985) 156 ITR 412

· Gujarat Narmada Valley Fertilizer Co. Ltd., 2005 (184) ELT 128 (SC)

· VI John Beauty Tech v/s CCE, 2002 (143) ELT 148 (Tri.), maintained by Supreme Court in 2003 (157) ELT A210 S.C.

· Hindustan Ferodo Ltd. v/s CCE, 1997 (89) ELT 16 (S.C.).

17.
They submitted that the Port Trust has merely issued licence to them to carry out trading activities and cannot be described as activities carried out by a person authorized by the “Port”; that the show cause notice has failed to appreciate that their activities were not classifiable under the category of “Port Service” as these services were not supposed to be carried out by the port; that the activities carried out by them cannot be classified under the category of ‘Port service’ without appreciating the nature of the activities for which these charges were received and the scope of the services covered under the category of “Port Service”; that none of their activities can be classified under the category of “Port Service” as defined in Section 65(105)(zn); that as per sub-section (82) of Section 65 of the Act, services rendered by a port or a person authorized by such port is “Port Service”; that the intention of the legislature is to tax the services of the “Port” only which are carried out by the “Port” itself or through its authorized person and not all services carried out in the port; that the expression “person authorized by such port” should be interpreted in the context of the expression of “Port” which immediately precedes the former and therefore, “person authorized by such port” means the person who is authorized by the “Port” for rendering the services which are otherwise required to be provided by the “Port” itself; that the activities specified in the circular-dated 1.7.2004 relied upon in the show cause notice are not required to be performed by a Port Trust and therefore, the services of the port, which are specified in Section 42 of the Major Port Trust Act, 1963 are alone covered under the taxable category of the “Port Service”; that the service provider may be a port itself or a person authorized by the port under sub-section (3) or (3A) of Section 42 of the Major Port Trust Act, 1963 but they are having only a licence for undertaking chandler’s operations under Regulation 137 of the Kandla Port Regulations,1987, wherein, it has been stated that no person shall conduct business within the port without valid licence; that from the above, it can be appreciated that Port Trust has merely provided the permission to them to carry out its activity at the port; that the “Port” regulates such activities by way of licence for better and efficient management of commercial activities and safety of port; that they have provided the service on their own and not on behalf of the port; that they were free to collect amounts for their services depending on the competition and there was no stipulation imposed by the port in this regard; that these activities were not supposed to be provided by the port; that they were merely having the licence to undertake commercial activities inside the port; that the licence does not amount to authorization from the port to provide the services which were supposed to be rendered by the port; that Finance Act,1994, has not imposed tax on all activities carried out in a port, but to impose service tax on such activities as specified in Section 42 of Major Port Trust Act, 1963. In this regard, they have cited the following decisions:
· Homa Engineering Works v/s CCE, 2006 (1) S.T.R. 19 (Tri.-Mum).

· Konkan Marine Agencies, 2009 (13) STR 7 (Kar.)

18.
The noticee submitted that the amendment made by the Finance Act, 2010, through which scope of this taxable category has been extended also suggests that prior to the said amendment, service tax cannot be demanded from them merely on the ground that its activities were carried out in the port; that through this amendment, the definition of the “Port Service” has been amended to include any service rendered within port or other port in any manner; that in the TRU letter, it has been explained that services provided in the port are proposed to be covered under this taxable category; that if every activity which has been performed under the port was taxable during the notice period, there was no requirement of such amendment; that under the law, it is proper to consider the subsequent amendment to interpret the law in reasonable manner and cited the following decisions in support of their claim:
· Gem Granites v. Commr of I-T., Tamil Nadu AIR 2005 SC 1455

· State of Bihar v. Bihar M.S.E.S.K.K. Mahasangh, AIR 2005 SC 1605.

19. They have further submitted that the show cause notice relies upon the expression “in relation to” which has been used in the definition clause to interpret the scope of the taxable category broadly; that the service tax provisions use expressions like ‘connected with’, ‘in relation to’, and ‘in respect of’; that such expressions are used in taxing statutes in India in various situations; that the Supreme Court, in State of Madras v. Swastik Tobacco Factory, (1966) 3 SCR 79: AIR 1966 SC 1100: (1966) 17 STC 316 (SC) has held that Indian tax laws use the expression ‘in respect of’ as synonymous with the expression ‘on’; that in Navin Chemicals Manufacturing & Trading Co. Ltd. vs. CCE, 1993 (68) ELT 3 (SC), the Supreme Court has held that the expressions “in relation to” is to be read as meaning direct and proximate relationship with the subject matter; that in Jaypee Rewa Plant vs. CCE, 2003 (159) ELT 553 (Tri.-LB), the Larger Bench of the Tribunal interpreted the expression “used in or in relation to the manufacture of the final product” and held that repairs and maintenance of machinery cannot be considered to have been used to “in relation to the manufacture of final products”. This was held on the ground that the activity was not undertaken co-extensively with the process of manufacture and hence, not integrally connected with the manufacture. 

20.
It was also submitted by the noticee that the scheme of service tax uses the expression “in relation to” as synonymous with the expression “on”; that this is borne out by the amendments to the provisions relating to classification of taxable service; that every supporting activity which is rendered by the person to some other person undertaken to render a taxable service would not become taxable; that the Finance (No. 2) Act, 2004, had introduced ‘construction service’ as a taxable service; that the Finance Act, 2005 has introduced the completion and finishing services, which are nothing but part of the constructions service, as separate taxable service if rendered on stand alone basis; that Construction service has been renamed as ‘commercial or industrial construction service’; that as these activities are undoubtedly segments of construction activity, there was no necessity for introducing each of these component activities as separate taxable service if this could have been considered as part of construction service, being in relation to construction service; that thus, unless the service provided falls under the description of a taxable service, it is not taxable even if it is provided to a customer, who, in turn is using the service to provide the taxable service; that applying this principle to the taxable services under consideration, it would mean that only the activities which are required to be performed by a port trust are taxed under this category; that the show cause notice has not established that their activities answer the description of such activities;  

21.
The noticee contended that the show cause notice did not dispute that they are handing over possession and effective control over the dredgers, boats and barges to their customers; that it failed to establish that the vessels were supplied without handing over possession and conferring effective control and therefore, hiring of such vessels is not classifiable under the category of transfer of “supply of tangible goods” service; that under the law, it is not permissible to adopt any commercial or general meaning when it is specifically defined under the statute. In this regard, they cited the following decisions:

· Feroze N. Dotivala v/s P. M. Wadhwani, (2003) 1 SCC 433
· Kesoram Industries & Cotton Mills Ltd. v/s CWT 1966 (59) ITR 767 (SC).

22.
The noticee has further submitted that this service envisages supply of tangible goods without transferring of right of possession; that the taxable service category “Supply of tangible goods for use” has a negative condition that it should not involve transfer of right of possession and effective control of the equipment; that Hon. Mumbai High Court, in the case of Indian National Shipowners’ Association v/s UOI, 2009 (14) STR 289 (Bom.) has interpreted the scope of this taxable category and held that the services covered by entry (zzzzj) can be identified by the presence of two characteristics, namely, (a) supply of tangible goods including machinery, equipment and appliances for use (b) there is no transfer of right of possession and effective control of such machinery, equipment and appliances; that the dictionary meanings of the words “supply”, “possession” and “control” are as under:

Shorter Oxford English Dictionary

Supply:
Provide or make available (something needed or wanted); furnish for use or consumption, esp. commercially; yield, afford; add (something missing)




Provide with a thing needed or wanted (foll. By with; stock with provisions, provide with regular supplies, esp. commercially, provide with occupant or contents, fill.

Judicial dictionary – 13th edition – K. J. Aiyar – Butterworth

Possession:
The term signifies nothing more than the right to take physical possession. The term may mean differently in different circumstances. It generally means possession, as distinguished from actual possession, through a tenant or agent. It is also used in connection with property which is incapable of actual possession, eg. Waste land or land under water.

Black’s Law – 8th Edition

Control:
The direct or indirect power to direct the management and policies of a person or entity, whether through ownership of voting securities, by contract, or otherwise; the power or authority to manage, direct or oversee the principle exercised control over the agent. 

23.
The noticee submitted that boats/launches were handed over to the customers and the customers were having rightful possession and effective control over the boats/launches; that this arrangement does not conform to the definition of taxable service called “supply of tangible goods for use” in the Act, when the condition that the goods shall remain under the supervision and control of the service provider is not fulfilled. 

24.
They have also submitted that the show cause notice has failed to establish that the ingredients of the taxable service were satisfied; that it failed to understand that supplying something without handing over possession and allowing use of that thing to the customer without conferring effective control over that thing was impossible; that the show cause notice has not considered and discussed as to how this condition was satisfied in the present case; that this is clearly based on wrong understanding of the taxable service and hence no service tax is payable by them under the category of “supply of tangible goods for use” service. 

25.
The noticee further submitted that there is no estoppel against the provisions of law and therefore, their service should be classified appropriately as per the provisions of law, in case of earlier wrong classification; that merely because they paid the tax erroneously, it cannot confer jurisdiction on the authorities to tax the receipt. In this regard, they cited the following decisions:

· CIT v/s Bharat General Reinsurance Co. Ltd., (1971) 81 ITR 303 (Del.)

· C.P.A. Yoosuf v/s ITO, (1970) 77 ITR 237, 240 (Ker.), on appeal, (1973)   
90 ITR 501 (Ker.-DB).

· Dy. CST v/s Sreeni Printer, (1987) 67 STC 279 (Ker)

· Narayana Row (S.A.L.), CIT vs. Model Mills Nagpur Ltd., (1987)64 ITR 67.


They submitted that acquiescence on the part of the assessee cannot be the foundation of assessment nor it creates any estoppel; that the Department is bound to give relief even if the assessee has omitted to claim it. 

· Absalom v/s Talbot, (1944) 26 Tax Cas. 166,192

· Director of Inspection v/s Pooran Mall & Sons, (1974)96ITR 390, 396 (SC)

· Dy. CST v/s Sreeni Printers, (1987) 67 STC 279 (Ker).

· Anchor Pressings (P) Ltd. v/s CIT, (1986) 3 SCC 439 : AIR 1987 SC 575: 
· (1986) 161 ITR 159. 

· State of Kerala v/s Aluminium Industries Ltd., (1965) 16 STC 689 (SC).

· Ram Pal v/s UOI, (2001) 248 ITR 634 (All)

· Sheo Nath Prasad Sharma (Pt.) v/s CIT, (1967) 66 ITR 647 (All.)

· Yoosuf (C.P.A.) v/s Agricultural Income-tax Officer, (1970)77ITR237 (Ker.)

26.
The noticee submitted that the SCN has been issued on 28.01.2010 to demand the service tax pertaining to the period October-2004 to September-2009; that the alleged violation of the service tax provisions was within the knowledge of the department during the relevant period of time as the SCN itself has relied upon the panchnama and statement recorded on 04.06.2007 and 05.06.2007; that the demand has been made on the basis of the search of the premises of their sister concern M/s. Jaisu Shipping Co. P. Ltd. on 04.06.2007; that therefore there cannot be any justification for invocation of extended period for issuing the notice as the department was aware with its activities and transactions. They relied upon the following case laws:

· S. Kumars Ltd. Vs. CCE 2007 (211) ELT 124 (Tri.)

· CCE Vs. Sotex, 2007 (209) ELT 9 (S.C.)

· Pahwa Chemicals P. Ltd. Vs. CCE, 2005 (189) ELT 257 (S.C.)

· CCE Vs. Pioneer Scientific Glass Works, 2006 (197) ELT 308 (S.C.)

· Padmini Products Vs. CCE, 1989 (43) ELT 195 (S.C.)

· Jaiprakash Industries Ltd. v/s CCE, 2002 (146) ELT 481 (S.C.)

· Continental Foundation Jt. Venture v/s CCE, 2007 (216) ELT 177 (S.C.)

· UOI v/s Rajasthan Spinning & Weaving Mills, 2009 (238) ELT 3 (S.C.)

27.
They submitted that they are under the bonafide belief that no service tax is payable by them and relied upon the decision of Tecumseh Products India Ltd. Vs. CCE, 2004(167) ELT 498(S.C.) wherein it was held that in the circumstance where there was bonafide dispute between the parties in regard to the question whether an activity involved any manufacturing activity or not, extended period cannot be invoked.
28.
The noticee further contended that when the show cause notice failed to adduce any evidence in support of its allegation that they have not paid service tax with intention to evade payment of tax, the extended period of limitation or penalty under section 78 cannot be invoked against them; that the documents relied upon the show cause notice is not relevant in the present case; that several documents have been relied upon but copies of the same have not been supplied to them; that the SCN has relied upon letter dated 18.12.2009 to Mr. S.R. Singh, Superintendent, Central Excise wherein his letter dated 04.12.2009 has been referred to and it is stated therein that trade license has been issued to the firm specified at Sr. No. (iii), (v) and (vi) in the said letter; that from the letter dated 18.12.2009, no inference can be drawn as the information is incomplete without the letter dated 04.12.2009; that from the index page of the relied upon documents, it can be seen that documents at Sl. No. 2 to 5 were not supplied alongwith the SCN; that non supply of relied upon documents along with the show cause notice amounts to violation of principle of natural justice. In support of their above contention, they quoted the following case laws:
· Johnson & Johnson Ltd. Vs. Dy. Chief Controller of Imports & Exports  2003(154) ELT 370 (Bom.)
· Surinder Pal Singh Vs. UOI, 2002 (139) ELT 24(Del.)
· Engineer Technico(India) Vs. CCE, 2006 (203) ELT 401 (Tri.-Delhi)
· Thakkar Tobacco Products P. Ltd. Vs. CCE, 2006 (204) ELT 341 (Tri.)
· Pragnya Software Systems Ltd. Vs. CCE, 2005 (192) ELT 1099 (Tri.)
· Tiwari Processors Ltd. Vs. CCE, 2005(191) ELT 1090 (Tri.-Del.)
· Manmohan Gupta Vs. C&C, 2005 (191) ELT 907 (Tri.)
· Joe Felix D’souza Vs. C&C, 2004 (177) ELT 950 (Tri.)

29.
They have submitted that they have not received any service tax over and above the amount charged from the customers on which service tax was demanded. On this ground, they have pleaded that amount received by them should have been treated as inclusive of tax and the amount of service tax and education cess payable may be computed accordingly. In support of this argument, they have cited the provisions of Section 67 as well as following decision:

· Maruti Udyog Ltd., 2002 (141) ELT 3 (S.C.)

30.
They also submitted that they are entitled for Cenvat Credit of service tax paid “input services” as per the provisions of the Cenvat Credit Rules, 2004, as they have used input services in providing the alleged taxable services and therefore cenvat credit should be adjusted from the demand of service tax; that there is no justification for levy of any penalty on them since they were under the belief that their activities does not attract tax and relied upon the case law of Hindustan Steel Ltd. Vs. State of Orissa 1978(2) ELT J 159. In view of their submissions, they requested that the show cause notice may be dropped. They also requested for personal hearing.

PERSONAL HEARING :
31.
Personal hearing in the case was fixed on 01.11.2011, 02.11.2011, 03.11.2011. Since nobody turned up, personal hearing was refixed on 13.12.2011, 14.12.2011, 15.12.2011. No one appeared on any of these dates, hence another opportunity was granted fixing dates 28.12.2011, 29.12.2011, 30.12.2011. The noticee failed to avail the opportunity once again. Hence in the interests of natural justice personal hearing was again refixed on 23.01.2012, 24.01.2012 and 25.01.2012 intimating the noticee that this would be the last and final opportunity for personal hearing. The noticee however did not respond to any of the above and did not turn up. Hence the case is being decided on merits on the basis of records available on file.
DISCUSSION AND FINDINGS : 

32.
I have carefully gone through the facts involved in the show cause notice and the submissions of noticee vide their reply to the show cause notice. 

33. 
The issues to be decided are (a) whether the noticee are liable to pay Service tax totally amounting to Rs. 4,30,610/- under “Port Services”, not paid by them during the period October –2004 to March-2009  and (b) whether the noticee are liable to pay Service tax totally amounting to Rs. 2,00,850/- under “Supply of tangible goods for use” service not paid by them during the period 16.05.2008 to March – 2009. I find that the noticee has mainly challenged the demand of service tax on the ground that the dominant purpose of the transaction was to sell water to the ships and therefore, the activity of water supply carried out by them ought to be treated as sale of water falling outside the scope of service tax levy. In this regard, I find that there is no dispute over the fact that the noticee has supplied water to the vessels and therefore, it is an admitted position that the service provided by the noticee was in relation to the vessels. However, the bone of contention is whether there involved any sale of the water, as argued by them. In this regard, I find from the scanned copy of invoice dtd. 19.3.2007 reproduced on page no. 8 of the show cause notice issued by the DGCEI that the noticee has described the transactions as “supply of fresh water by barge”. The noticee have not disputed the genuineness of the invoice reproduced in the show cause notice. They have neither produced any evidence regarding payment of VAT in support of their argument that water was indeed sold by them nor placed any evidence to show that they had incurred any cost in producing or buying the water that was eventually supplied by them to the vessels. There is also no evidence to attach cost/value to the water. On the contrary, the invoice reproduced in the show cause notice clearly shows that the transaction was “supply”. Thus, it is clear that the noticee were well aware that the transaction was not “sale” but attracted Service tax. However, on being called upon to discharge the service tax liability in terms of the show cause notice under consideration, they have argued that the activity involved sale on the ground that property in water got transferred and therefore, the transaction ought to be treated as “sale”. However, this argument is not acceptable considering that the noticee has not provided any evidence to show that water being reached out by them to the master of the vessel by using water-borne barge was not mere supply but it actually involved an element of sale and in lieu thereof; some definite consideration was paid or payable to them by the master. Therefore, merely because they arranged for transportation of water by barge to the vessel cannot bring the supply within the ambit of sale particularly when no evidence regarding payment of VAT, etc. is produced by the noticee. The noticee’s submission that the customers were interested in receiving water at its vessel in sea and not the other activities, when examined in proper perspective would only translate into the fact that the customers wanted the noticee to transport water from shore to the master of the vessel. Considering that the noticee has themselves issued invoices for “supply”, the contrarian argument made by them that they had sold the water without any supporting documentary evidence like contract, invoice, sale note, etc. showing the sale price of water, payment of VAT, etc. is not acceptable. Accordingly, the same is rejected. I also find that the dictionary meaning of the word “supply” cited by the noticee from the Shorter Oxford English Dictionary also does not make the event of “sale” as an indispensable, integral and intrinsic component of “supply”.     Consequently, merely because noticee supplied water, by itself, cannot mean that they had sold the water. 

34.
Further, I find that the Board has also categorically specified “water supply charges” as charges for the services rendered in respect of port services. The relevant extract of Board’s circular F.No. B-11/1/2001-TRU dated 9.7.2001 as contained in Annexure VIII dealing with “Port Services” is reproduced below for the ready reference:


“1.
As per the section 65(51), the “port services” means any service rendered by a port or any person authorized by the port, in any manner, in relation to a vessel or goods. As per section 65(72)(zn), taxable service is any service provided to an person by a port or any person authorized by the port, in relation to port services, in any manner.


2.
Port services generally consist of port and dock services (these are for services rendered in relation to vessels), cargo handling and storage services, railway haulage services, and container handing services (these are for services rendered in relation to goods). The Dock Labour Board of the Port provides service of labour for handling of goods. The port or the person authorized by the port rendering these services is the service provider.


2.1
Some of the specific charges for the services rendered in respect of port services are as follows:


(i)
Port and dock charges consisting of berthing and mooring charges, port dues, pilotage and towage, water supply charges, salvage and diver charges, anchorage fee;


2.2
All these charges form part of taxable value of port services…For any other charge not mentioned above, the Commissioner may decide the inclusion/exclusion in the value of taxable service on merits.”









(Underline supplied)

35.
Apart from this, I find that subsequent clarification issued by the Board by way of enclosure to Board’s circular No. 67/16/2003-S.T., dated 10.11.2003 also clarifies the position with regard to levy of service tax on the supplies of ship stores that are made to the vessels. The same is reproduced below for ready reference:

“Subject :
Registration of Ship Chandlers under Service Tax.

I am directed to refer our letter No. V/DGST/21-21/Port Services/1/200/1291, dated 29-4-2003 on the subject mentioned above and to say that Ship Chandlers engaged in (A) supply of provisions called ‘ship stores’ such as fresh vegetables, dried/fresh fruits, provisions, meat, engineering materials and deck stores etc. to the vessel and (B) undertake minor repair works to clear technical snag of the vessel through their locally arranged resources as workshop etc., are the Service Tax. These are services rendered in relation to the vessel under authorisation from port authorities and hence come within the ambit of Port Services in terms of Section 65(51) of the Finance Act, 1994 as amended.”

In view of the above, I find that the activity of water supply undertaken by the noticee is liable to service tax.

36.
Another argument advanced by the noticee is to the effect that they had undertaken the transportation activity in order to fulfill the contractual obligation of transferring water to the ship and therefore, the department cannot split the composite transaction and treat a part of it as taxable service. In this regard, I have already held in the foregoing paragraphs that the noticee has failed to demonstrate that the transaction involved an element of sale of water to the vessels. Owing to this, the argument that supply of water was a composite transaction is required to be rejected.  Notwithstanding this, I find that the Larger Bench of Hon. Tribunal in the case of Commissioner of Central Excise, Raipur v/s BSBK Pvt. Ltd. as reported at 2010 (253) ELT 522 (Tri.-LB) has held as follows with regard to levy of service tax on the service component of any composite contract:

“11. In view of the aforesaid legal and Constitutional provisions it can irresistibly be concluded that a contract whether composite or Turnkey may involve an activity or cluster of activities in the nature of services and such services may be provided in the course of execution of such contracts while incorporating goods into the contract concerned. Such discernible services may be advice, consultancy or technical assistance and depending upon the nature of the activity, they may be classifiable under appropriate category of taxable service under Section 65A of the Finance Act, 1994. When Article 366(29-A)(b) to the Constitution has made indivisible contracts of the aforesaid nature divisible to find out goods component and value thereof, it can be unambiguously be stated that the remnant part of the contract may be attributable to the scope of service tax under the Provisions of Finance Act, 1994.”

37.
I further find that ratio of Board’s circular No. 67/16/2003-ST dated 10.11.2003, reproduced below, clarifying the position vis-à-vis applicability of Notification No. 12/2003-S.T., dated 20.6.2003 extending exemption to goods and materials sold by service provider to the service recipient, would have squarely applied even in the event of noticee being able to establish the event of sale:

“I am directed to say that a doubt has been raised regarding levy of Service Tax on ship repair during the dry docking by the person duly authorised in this behalf by port authorities. This involves removal of damaged parts and replacement by new parts. This may involve repairing the outside bottom area of a Ship/Vessel by supplying huge quantities of MS plates etc.

The matter has been examined, Port services means any service rendered by port or any person authorised by them, in any manner, in relation to a vessel or goods. Thus, all such services rendered including during dry dock and repairs to the ship are taxable which should include not only the minor repairs provided by ship chandlers but also the dry dock facilities and any repairs carried out to the vessels. However, the benefit of Notification No. 12/2003-S.T., dated 20-6-2003 would be available.”









(Underline supplied)

38.
I have perused the various judicial pronouncements cited by the noticee in support of the above arguments.  In the relied upon decision in Hindustan Shipyard Ltd. v. State of A.P., (2000) 6 Supreme Court Cases 579, the question was whether the transactions involved in manufacture and supply of ships by the appellant to its customers were “sale” as defined in Section 2(n) of the A.P.General Sales Tax Act, 1957 or a “works contract” as defined in Section 2(t) thereof and hence, no eligible to sales tax as contended by the appellant assessee. Thus, the dispute in the relied upon case was about classification of the ship building activity between the two provisions of A. P. General Sales Tax Act,1957 and the same cannot be applied to the activity of water supply carried out by the noticee by using barge that is covered by the “Port Service”. The decision cited by the noticee in the case of Daelim Industrial Co., 2003 (155) ELT 457 (Tri.-Del.) was overruled by the larger Bench in the case of BSBK Pvt. Ltd., 2010 (18) STR 555 (Tri.-LB). The relied upon decisions in the case of L&T Ltd., 2004 (174) ELT 322 (Tri.-Del.) as well as L&T Ltd., (2006) 4 STT 12 (CESTAT-MUM) = 2006 (4) STR 63 (Tri.-Mumbai) were passed in the disputes involving demand of service tax on consulting engineer service. The decision of Hon. Supreme Court in the relied upon case of Bharat Sanchar Nigam Ltd., 2006 (2) S.T.R. 161 (S.C.) was delivered in the facts where the petitioners, who were telephone service providers pleaded that providing mobile phone connection was a service & not sale and therefore, the States cannot levy any tax on the same.  It was their case that the transaction in question was a service and the Union Government alone was competent to levy tax thereon.  The issue for consideration in the relied upon decision in the case of Imagic Creative Pvt. Ltd., 2008 (9) STR 337 (S.C.) was whether the charges collected towards the services for evolution of prototype conceptual design (i.e. creation of concept), on which service tax had been paid under the Finance Act, 1994 as amended from time to time is liable to tax under the Karnataka Value Added Tax Act, 2003 (the Act).  In BPL Mobile Communication Ltd., case reported at 2007 (7) STR 440 (Tri.-Mumbai), the demand for service tax on SIM card value was set aside by Hon. Tribunal on the ground that the appellant had paid sales tax and were not challenging the levy thereof. Thus, none of the above decisions were rendered in the facts and circumstances involving supply of water where neither any evidence regarding the cost/value of water nor any evidence regarding payment of sales tax (VAT) thereon has been placed on record to support the plea that the transaction involved sale and therefore, these do not advance the cause of the noticee. 

39.
The noticee argued that the show cause notice wrongly alleged that they have undertaken the activities on behalf of the port and have further argued that the expression “in relation to” used in the definition clause of “port service” is to be read as meaning direct and proximate relationship with the subject matter. They have also argued that the scheme of service tax uses the expression “in relation to” as synonymous with the expression “on”, which is borne out by the amendments to the provisions relating to classification of taxable services; that it is not that every supporting activity which is rendered by the person to some other person undertaken to render a taxable service would become taxable. 
40.
In this regard, I find that the noticee have themselves agreed with the fact that they were issued licence by Kandla Port Trust for undertaking chandler’s operations. The service of water supply that is under consideration was rendered by them in pursuance to this licence. As already discussed above, Board, vide circular No. 67/16/2003-S.T., dated 10.11.2003 has clarified that ship chandling services are rendered in relation to the vessel under authorization from port authorities and hence, come within the ambit of “Port service”. This circular has nowhere been challenged by the noticee. Therefore, the same would apply in the present case for the purpose of levy and collection of service tax. The noticee has also argued that the Ship Chandling licence issued to them by the port cannot be equated with authorization envisaged in the statutory provisions of the Finance Act,1994. This argument is untenable considering that Shri Vishin Kewalramani, Authorized person of the noticee, has gone on record to state that they have been authorized to provide services and perform activities as a ship chandler by the Kandla Port Trust. Apart from this, I also find that Hon. Tribunal has already negatived a similar argument in the case of Western Agencies Pvt. Ltd. v/s Commissioner of Service Tax, Chennai, 2008 (12) S.T.R 739 (Tri.-Chennai. The other argument advanced by the noticee that services of the port which are specified in Section 42 of the Major Port Trust Act,1963 are alone covered under the taxable category of the “port service” also stands rejected by Hon. Tribunal in the decision of Hon. Tribunal in the case of Western Agencies Pvt. Ltd. v/s Commissioner of Service Tax, Chennai, 2008 (12) S.T.R. 739 (Tri.-Chennai) and again by the Larger Bench of Hon. Tribunal in the case involving the same assessee reported at 2011 (22) S.T.R. 305 (Tri.-LB). The above decisions were rendered after taking into consideration the decisions relied upon by the noticee that were rendered in the case of Homa Engineering Works v/s CCE, 2006 (1) S.T.R. 19 (Tri.-Mum.) and Konkan Marine Agencies, 2009 (13) S.T.R. 7 (Kar.). By relying on the findings of Hon. Tribunal in the case of Western Agencies Pvt. Ltd., reported at 2008 (12) S.T.R. 739 (Tri. - Chennai) and 2011 (22) S.T.R. 305 (Tri. - LB) reproduced above, I reject the arguments advanced by the noticee for opposing the demand of service tax on water supply charges received by them during the period covered by the show cause notice. 

41.
I have also gone through the decisions cited by the noticee. The decision in the case of Swastik Tobacco Factory, (1966) 3 SCR 79: AIR 1966 SC 1100: (1966) was rendered by Hon. Supreme Court in the case involving Section 5(1)(i) of the Madras General Sales Tax (Turnover and Assessment) Rules,1939. However, I find that this judgment deals with the expression “in respect of” in Rule 5(1)(i) of the Madras General Sales Tax Rules, 1939 and it has been held therein that the expression “in respect of the goods” means only “on the goods”. The decision in Navin Chemicals Manufacturing & Trading Co. Ltd., 1993 (68) ELT 3 (S.C.) was rendered over the meaning of phrase “relation to” in the context of Section 129C of the Customs Act, 1962. The decision in the case of Jaypee Rewa Plant, 2003 (159) ELT 553 (Tri.-LB) was rendered in the context whether welding electrodes and gases used in or in relation to the final product can be treated as “inputs” within the meaning assigned to the term under Rule 57AA of Central Excise Rules, 1944. Thus, none of the decisions were rendered in the facts and circumstances involving dispute over levy of service tax on port services under Finance Act, 1994.  Therefore, they are not applicable to the present case. In view of the above, I find that demand of Service tax on water supply charges is required to be confirmed. 

42.
I shall now deal with the issue of service involved in supply of boats/barges by the noticee to M/s. Jaisu Dredging and Shipping Ltd. on monthly rent basis, under the taxable category of “Supply of tangible goods” service. The noticee have contested the demand on the ground that they had handed over the possession and effective control over the boats and barges to the customer; that the taxable service category “Supply of tangible goods for use” has a negative condition that it should not involve transfer of right of possession and effective control of the equipment. They have relied upon the decision of Hon. High Court of Mumbai in the case of Indian National Shipowners’ Association v/s UOI, 2009 (14) STR 289 (Bom.) to submit that the service covered by entry (zzzzj) can be identified by the presence of two characteristics, namely, (a) supply of tangible goods including machinery, equipment and appliances for use and (b) there is no transfer of right of possession and effective control of such machinery, equipment and appliances. They have also relied upon the dictionary meaning of “supply”, “possession” and “control” given in Shorter Oxford English Dictionary, Judicial Dictionary -13th edition –K. J. Aiyer and Black’s Law-8th Edition, respectively. They have further submitted that boats and barges were handed over to the customers and the customers were having rightful possession and effective control over them; that this arrangement does not conform to the definition of taxable service called “Supply of tangible goods” when the condition that the goods shall remain under the supervision and control of the service provider is not fulfilled. It is further argued that supplying something without handing over possession and allowing use of that thing to the customer without conferring effective control over that thing was not possible; that there was no evidence that the possession and control over the boats and barges were not with the customer. They have also argued that there is nothing in the law that this taxable service is triggered wherever VAT is not paid. 

43.
I find that there was no written agreement between the noticee and M/s. Jaisu Dredging & Shipping Ltd. The noticee had supplied certain vessels to the above named sistern concern and the charges were recovered on monthly basis. The noticee have not disputed the fact mentioned that they were not paying VAT on the transactions described as supply of boats/barges. I find that that the Central Board of Excise & Excise has issued the following clarification in the form of M.F. (D.R.) Letter D.O.F. No. 334/1/2008-TRU, dated 29-2-2008 regarding the scope and ambit of the levy of Service tax on “Supply of tangible goods for use” service:

“Supply of tangible goods for use:

1 Transfer of the right to use any goods is leviable to sales tax /VAT as deemed sale of goods [Article 366(29A)(d) of the Constitution of India]. Transfer of right to use involves transfer of both possession and control of the goods to the user of the goods.

2 Excavators, wheel loaders, dump trucks, crawler carriers, compaction equipment, cranes, etc., offshore construction vessels & barges, geo-technical vessels, tug and barge flotillas, rigs and high value machineries are supplied for use, with no legal right of possession and effective control. Transaction of allowing another person to use the goods, without giving legal right of possession and effective control, not being treated as sale of goods, is treated as service.

3 Proposal is to levy service tax on such services provided in relation to supply of tangible goods, including machinery, equipment and appliances, for use, with no legal right of possession or effective control. Supply of tangible goods for use and leviable to VAT/sales tax as deemed sale of goods, is not covered under the scope of the proposed service. Whether a transaction involves transfer of possession and control is a question of facts and is to be decided based on the terms of the contract and other material facts. This could be ascertainable from the fact whether or not VAT is payable or paid.”
44.
It is clear from the above clarification that the proposal to levy service tax is on such services which are provided in relation to supply of tangible goods, for use, with no legal right of possession or effective control. It is clarified in the opening paragraph that transfer of right to use any goods is leviable to sales tax/VAT as deemed sale of goods and further, transfer of right to use involves transfer of both possession and control of the goods to the user of the goods. In paragraph 43.2 above, it is clarified that transaction of allowing another person to use the goods, without giving legal right of possession and effective control is not treated as sale of goods and the same is treated as service. Thus, although a very thin line separates sale from service, the significance of the words “supply of tangible goods for use” appearing in the definition of taxable service cannot be ignored in the context of the present case. The noticee have nowhere disputed the fact that there was no written contract between the noticee and their sister concern laying down the terms and conditions governing the use of the goods supplied by the noticee for use by their sister concern. Therefore, merely because their sister concern used the tangible goods that were supplied by the noticee and paid fixed monthly charges to the noticee cannot mean that right of possession and effective control over such tangible goods was also transferred to the sister concern. If the tangible goods have been supplied for use, as are the facts of the case under consideration, it is a service, as clarified in paragraph 3 of the Board’s clarification reproduced above. The very fact that words “supply for use”, “legal right of possession” and “effective control” have been distinctly employed in the criteria for determining whether the transaction involved is deemed sale or service makes it clear that mere supply for use does not tantamount to transfer of legal right of possession and effective control. In this case, the noticee have neither charged nor paid VAT. As per Board’s circular, supply of tangible goods for use and leviable to VAT/sales tax as deemed sale of goods, is not covered under the scope of the taxable service. However, with no VAT/sales tax charged or paid, it becomes evident that the noticee themselves had not considered the transaction as deemed sale. Therefore, applying the Board’s circular to the facts involving in this case, I hold that the noticee are liable to pay Service tax on the amount received by them for supply of boats, barges, etc. to M/s. Jaisu Dredging & Shipping Ltd. 

45.
I also find that the noticee have argued that they had handed over the boats and barges to the customer (who is their sister concern) and since the said customer was having the rightful possession and effective control, they are not liable to pay Service tax.  I find that there is no evidence produced by the noticee to the fact that in the event of their failure or refusal to fulfill the operational needs of the tangible goods during the period of arrangement for supply of vessels between them, the service receiver had the lawful right to take legal action against the noticee for recovery of the cost involved in keeping the tangible goods operational and to also seek compensation from the noticee for the loss that the service receiver may incur for making alternate arrangement during the period when these tangible goods were rendered non-operational. Therefore, the argument that right of possession and effective control also stood transferred to the customer who used the tangible goods is not acceptable. 
46.
I also find that the noticee have argued that demand cannot be confirmed on the ground that they had paid service tax under wrong understanding of law and corrected the mistake after getting legal advice; that this cannot be the basis for levy of service tax; that there is no estoppel against the provisions of law and therefore, their service should be classified appropriately as per the provisions of law, in case of earlier wrong classification; that merely because they paid the tax erroneously, it cannot confer jurisdiction on the authorities to tax the receipt. They have cited various decisions and have further argued that acquiescence on the part of the assessee cannot be the foundation of assessment nor it creates any estoppel; that the Department is bound to give relief even if the assessee has omitted to claim it and have cited various decisions. They have further submitted that merely because amounts have been shown under different heads under the invoice for the sake of convenience, the transaction cannot be taxed under a category under which such transactions are not covered. The accounting entries cannot be conclusive test for the determination of the nature of the transaction. Various decisions have been relied upon by them in support of their claim. They further stated that it is cardinal principal of taxation law that if the Revenue authorities want to demand tax, it is for them to establish that the assessee is in the tax net; that the burden of proving that a receipt is of a revenue character is always on the Revenue and the onus never shifts to the assessee; that the show cause notice has not discharged the burden that the receipts by them were taxable. In this regard too, the noticee have cited may case laws. I find that the noticee has cited a large number of case laws. Except for a few, they have not provided copy of the remaining case laws which, as the mode of citation suggests, deals with Income tax or Sales tax issues and not with regard to Service tax disputes.  They have also not explained the applicability of the case laws relied upon by them. Notwithstanding this, I propose to deal with the case laws that were placed on record by the noticee. I find that the decision in the case of Gujarat Narmada Valley Fertilizer Co. Ltd., 2005 (184) ELT 128 (S.C.) was delivered in the case involving demand of Central Excise duty on intermediate chemicals, namely, Diethyl Chloro Acetanilide (DECA) and Chloro Methyl Butyl Ether (CMBE) formed in process of manufacture of Butachlor. The demand was set aside on the ground that Department failed to prove that these products were marketable and hence, excisable. In the case of VI John Beauty Tech, 2002 (143) ELT 148 (Tri.), Hon. Tribunal set aside the demand of Central Excise duty on the ground that Department failed to prove that excisable goods were cleared by appellants without payment of duty. The decision in the case of Hindustan Ferodo Ltd., 1997 (89) ELT 16 (S.C.) was delivered in the dispute involving classification of rings punched from asbestos boards and two types of asbestos fabrics. It was held herein that the onus of establishing that goods are classifiable under a particular tariff entry lies upon the Revenue. The decision in the case of Bharat General Reinsurance Co. Ltd., (1971) 081 ITR 0303 was rendered in the case involving Income tax matter. In this case, Hon. High Court held that it was incumbent on the income-tax department to find out whether a particular income was assessable in the particular year or not and further, merely because the assessee wrongly included the income in its return for the particular year, it cannot confer jurisdiction on the department to tax that income in that year even though legally such income did not pertain to that year.
47. 
I find that the noticee has completely erred in assuming that the show cause notices demanding Service tax have been issued to them merely because they adopted certain nomenclature in the accounting entry or they were found to have charged & collected the Service tax on some occasions as exemplified by the scanned copies of invoices reproduced in the show cause notice.  It has been discussed at length in the foregoing paragraphs that Service tax has been demanded from them owing to the fact that they have provided services which are squarely covered by the taxable categories defined in the Finance Act, 1994. Therefore, this line of argument is completely erroneous and accordingly, the same is rejected. For the same set of reasons, the decisions discussed above have been found to be distinguishable and hence, not applicable to the facts in hand. 

48.
The noticee have further argued that the show cause notice is time-barred; that the demand has been made on the basis of search of the premises of their sister concern M/s. Jaisu Shipping Co. Pvt. Ltd. on 04.06.2007 and therefore the department was well aware of their activities and transactions; that they were under bona fide belief that they were not liable to pay Service tax; that show cause notice has not brought on record any evidence to the effect that they were aware of the tax liability and yet, deliberately suppressed the facts or mis-stated anything in order to intentionally evade payment of duty. On this ground, they have submitted that they are not liable to penalty. They have relied upon various case laws in support of their contention.
49.
In this regard, I find that the noticee had not got themselves registered with the Department. The noticee’s intent to evade payment of service tax is evident from the fact that they had never sought any clarification from the Department. The ploy advanced by the noticee for not paying service tax on port services is nothing but an afterthought which cannot be accepted as a lawful excuse or shield against invocation of extended period of limitation for the purpose of levy and collection of service tax during the period under consideration. The other plea that they had a bona fide belief about non-taxability is also an afterthought considering that the noticee could have sought clarification from the Department in the matter if they believed that these services were actually not covered by the levy even though Board had issued clarification that these were taxable. However, the noticee deliberately chose to take the opposite route and when called upon to pay up the dues during investigation followed by the present show cause notices, they have advanced the plea of “legal advice”, which is nothing but a colourable device deployed by the noticee with an intent to resist the demand for the period beyond one year. With regard to non-payment of Service tax under “Supply of tangible goods for use” service, I find that the noticee had neither taken Service tax registration nor paid Service tax on the boats and barges supplied by them to their sister concern for use for fixed monthly consideration. They deliberately avoided entering into a written contract containing specific terms and conditions before supplying the tangible goods to their sister concern. They had also not paid VAT/sales tax on this transaction. Therefore, I find that Service tax is rightly demanded from them on “Supply of tangible goods for use” service by invoking extended period. The noticee has also argued that the Department was fully aware of their activities and they cannot be alleged to have concealed or suppressed any fact with intention to evade Service tax; that show cause notice has not brought on record any evidence to the effect that they were aware of the tax liability and yet, deliberately suppressed the facts or mis-stated anything in order to intentionally evade payment of duty. This argument is also not acceptable considering that investigation by DGCEI revealed that they had deliberately concealed and suppressed the receipts on account of water supply charges, transportation of bunkers and personnel and had also not declared the amounts received on account of supply of tangible goods for use by their sister concern even though they continued to provide these services. Thus, none of the pleas advanced by the noticee to contest invocation of extended period can be accepted in the facts and circumstances of the case. Consequently, these are rejected. 

50.
I have also gone through the citations relied upon by the noticee in support of their plea that the show cause notice is time-barred. In the relied upon decision in case of Sotex, reported at 2007 (209) ELT 9 (S.C.), the dispute involved was over clubbing for the purpose of demanding Central Excise duty where Hon. Supreme Court concurred with the findings of Hon. Tribunal that Department was already having the knowledge of all the facts in the year 1994 and therefore, the show cause notice issued in the year 1998 was beyond the period of limitation. In the case of Pahwa Chemicals Private Limited v/s CCE, reported at 2005 (189) ELT 257 (S.C.), invocation of extended period was set aside by taking note of the fact that the classification list had been approved by the Sector as well as Range Officer after carrying out verification and between the Department and the Appellants, there had earlier been dispute regarding classification of this product. In the relied upon case of CCE v/s Pioneer Scientific Glass Works, reported at 2006 (197) ELT 308 (S.C.), demand of Central Excise duty beyond the normal period of limitation was set aside on the ground that the assessee had filed various declaration giving the list of individual products such as joints, flasks etc., in their declarations and the Department after due enquiry had approved the classification list. In the case of Tecumseh Products India Ltd. v/s CCE, reported at 2004 (167) ELT 498 (S.C.), the issued involved was whether while repairing the defective compressors, any part such as stators replaced by the appellant involves manufacturing activity attracting duty under the Central Excise Act, 1944.  Hon. Supreme Court set aside invocation of extended period on the ground that it was not clear if any part is used for the purpose of repairing machinery, would amount to manufacture. In the case of Jaiprakash Industries Ltd., reported at 2002 (146) ELT 481 (S.C.), Hon. Supreme Court held that there was a divergent view of the various High Courts whether crushing of bigger stones or boulders into smaller pieces amounts to manufacture and owing to the divergent views, there was a bona fide belief as to whether or not such activity amounted to manufacture.  In the case of Godrej Foods Ltd., 1993 (68) ELT 28 (M.P.), Hon. High Court, by citing letter/representation made by the assessee therein to the Assistant Commissioner, Central Excise, Bhopal observed that the charge of suppression was not sustainable and on this basis, invocation of extended period was set aside.  In the case of Continental Foundation Jt. Venture, 2007 (216) ELT 177 (S.C.), invocation of extended period was not permitted on the ground that there was scope for entertaining doubt about view to be taken when there were various circulars operating at different points of time and the decision of Hon. CESTAT in their own case was doubted and referred to the Larger Bench.  In the case of Rajasthan Spinning & Weaving Mills, reported at 2009 (238) ELT 3 (S.C.), the dispute was about the scope of Section 11AC in the facts and circumstances when duty is paid prior to issuance of show cause notice.  In the case of Padmini Products, 1989 (43) ELT 195 (S.C.), invocation of extended period was not permitted on the ground that dutiability of goods was in doubt because of Trade notices. In the case of Hindustan Steel Ltd., 1978 (2) ELT J 159, Hon. Supreme Court dealt with the provisions of the Orissa Sales Tax Act, 1947, and observed that those in charge of the affairs of the Company in failing to register the Company as a dealer acted in the honest and genuine belief that the Company was not a dealer. On this ground, Hon. Supreme Court set aside the penalty imposed against the company for failing to take the registration as a dealer. However, I find that the deliberate omission on the part of noticee in not paying the Service tax on the aforesaid services came to the notice of the Department only after DGCEI investigated the case. The presence of mensrea in evading the service tax on the aforesaid services can be gauged from the fact that the noticee did not get themselves registered with the Department. Thus, it is clear that the noticee had devised the modus operandi according to which they kept evading service tax until caught. Thus, the facts and circumstances involved in the present case are clearly distinguishable from the case laws cited by them. 

51.
In view of the above, I find that extended period is rightly invoked for the purpose of demanding service tax for the period from October-2004 to March–2009 under show cause notice dated 28.01.2010 issued by DGCEI, Ahmedabad. 

52.
With regard to interest, I find that as per Section 75 of the Finance Act, 1994, every person who is liable to pay the service tax and who fails to credit the tax or any part thereof within the prescribed period, shall pay simple interest at the rates prescribed by Central Government from time to time for the period involved in delayed payment thereof. As already held in the foregoing paragraphs, noticee has clearly failed to make payment of service tax on the taxable services covered by show cause notice under consideration. The details of Service tax which notice is found liable to pay, is given in Annexure-“A” and “B’ to the show cause noticeissued by DGCEI. Applying the provisions of Section 75 of the Finance Act, 1994, I find that noticee cannot escape from the liability to pay interest on this unpaid service tax amount. 
53.
The noticee further submitted that they have not received any service tax over and above the amount charged from the customers on which Service tax was demanded. On this ground, they have pleaded that amount received by them should have been treated as inclusive of tax and the amount of Service tax and education cess payable may be computed accordingly. In support of this argument, they have cited the provisions of Section 67 of Finance Act, 1994 as well as the decision of Hon. Supreme Court in the case of Maruti Udyog Ltd., 2002 (141) ELT 3 (S.C.). 

54.
In this regard, I find that as per sub-section (1) of Section 67 of the Finance Act, 1994, if service is provided against consideration in the form of money, the gross amount charged by the service provider for such service is to be treated as value of taxable service for the purpose of charging service tax. However, in a situation where it can be shown that gross amount charged by the service provider is inclusive of service tax payable, sub-section (2) of Section 67 of the Act shall come into play and for the purpose of determining the value of taxable service, component representing tax payable will have to be separated from the gross amount so charged by him. Incorporation of these two separate provisions in the statute makes it evident that any deduction on account of tax component is not automatic.

55.
I find that except for pleading that taxable amounts received by them for providing various services covered by present show cause notice should be taken as “cum-tax” amount, the noticee have not provided any cogent evidence to satisfy the requirement of sub-section (2) of Section 67 of the Finance Act, 1994. The noticee have nowhere placed on record any document in the form of invoices issued to show that consideration received by them was inclusive of service tax payable. Therefore, with due respect to the higher judicial fora whose pronouncements have been cited by noticee in this regard, it appears that none of these fora had the opportunity of dealing with the distinction between sub-section (1) and sub-section (2) of Section 67 of the Act and consequently, none of these judicial pronouncements is to the effect that compliance to sub-section (2) of Section 67 of the Act is inconsequential.  Owing to this, I do not accept the plea of noticee to permit deduction by applying “cum-tax” concept from the taxable amount shown in Annexure-“A” and “B” to the show cause notice. Ipso facto, this plea is rejected. In this regard, I draw support form the decision of Hon. Supreme Court in the case of Amit Agro Industries Ltd., 2007 (210) ELT 183 (S.C.), wherein, it was held as under:

“14.
..Therefore, unless it is shown by the manufacturer that the price of the goods includes excise duty payable by him, no question of exclusion of duty element from the price for determination of value under section 4(4)(d)(ii) will arise.

15.
In our view, in the facts and circumstances of the case the judgment of this Court in the case of Bata India Ltd. (supra) on principle would apply. Therefore, in the present case, the assessee will have to show as to how he has determined the value. What the appellant has really done in the instant case has to be examined. Whether the price charged by him to his customers contains profit element or duty element will have to be examined. As stated above, this examination is warranted because, in the present case, one cannot go by general implication that the wholesale price would always mean cum-duty price, particularly when the assessee had cleared the goods during the relevant years on the basis of the above exemption notification dated 1-3-1997.”

56.
With regard to penalty, I find that the legal position in regard to the services provided by the noticee is very clear and there was no question of any bona fide doubt of their classification or to service tax liability. It is clear that the noticee has not paid service tax by way of willful mis-statement, suppression of facts and in contravention of the provisions of the Finance Act, 1994, relating to levy and collection of service tax and rules made thereunder, with intent of evade the payment of service tax. Thus, they are liable to penalty under Section 78 of the Finance Act, 1994. The Finance Act, 2008 has amended Section 78 to specify that if penalty under Section 78 is imposed, then no penalty is imposable under Section 76. The amendment to the law not being with any retrospective effect, this change would be applicable only w.e.f. the date of such amendment to the said Section 78, i. e. w.e.f. 10.5.2008. Moreover, neither Section 76 of the Finance Act, 1994, nor Section 78 thereof incorporates any provision to the effect that penalty under Section 76 would not be payable by a person if the show cause notice for demand of service tax, which the person has failed to pay in accordance with law is issued for the extended period under proviso to sub-section (1) of Section 73 of the Finance Act, 1994.  As Section 76 of the Act very explicitly provides, any person liable to pay service tax in accordance with the provisions of Section 68 of the Finance Act, 1994 read with rules made under Chapter V of the said Act, who fails to pay such tax, shall pay, in addition to such tax and the interest on that tax amount in accordance with the provisions of Section 75 of the said Act, a penalty of an amount at the rate as specified in the said Section 76, there is no reason why simultaneous penalty under Section 76 and Section 78 of the Act cannot be imposed where demand show cause notice is issued invoking extended period of limitation under proviso to sub-section (1) of section 73 of the Finance Act, 1994. I draw support from the decisions of Hon. High Court of Kerala in case of ACC v. Krishna Poduval, 2006 (1) S.T.R. 185 (Ker.) and by Hon. Tribunal in case of Aakriti Cable Network v. CCE, Jaipur, 2009 (15) S.T.R. 338 (Tri.-Del.).

57.
The show cause notice-dated covers the period from October–2004 to March 2009. It is during this period that fifth proviso to Section 78 of Finance Act, 1994 has been added w.e.f. 10.5.2008 through a legislative amendment, providing that if penalty is payable under section 78 ibid, the provisions of section 76 shall not apply. As already held, in the facts and circumstances of the case, penalty on the noticee is imposable under Section 76 as well as Section 78 of Finance Act, 1994. Since amendment to Section 78 by way of insertion of the fifth proviso as aforesaid is not with retrospective effect, the change has to have effect only prospectively. Therefore, Section 76 as well as Section 78 would apply for the period upto 9.5.2008 and w.e.f. 10.5.2008, the provisions of Section 76 ibid, would not apply if penalty is held payable under Section 78 of the Finance Act, 1994, and penalty under Section 78 of the Finance Act, 1994 alone shall be payable by the noticee.  As for the case on hand, it is held that penalty is payable by the noticee under Section 76 as well as Section 78 of the Finance Act, 1994 for the period upto 9.5.2008. 

58.
In view of the above discussion and findings, I pass the following order:

ORDER
(a)
I confirm the demand of service tax totally amounting to Rs. 4,30,610/ (Rupees Four Lakh Thirty Thousand Six Hundred Ten only) under proviso to Section 73(1) of Finance Act, 1994 and order for recovery thereof from the said noticee M/s. Pritam Brothers.

(b)     I confirm the demand of service tax totally amounting to Rs. 2,00,850/- (Rupees Two Lakh Eight Hundred Fifty only) under proviso to Section 73(1) of Finance Act, 1994 and order for recovery thereof from the said noticee M/s. Pritam Brothers.

(c)
I order for levy of interest at appropriate rate and recovery thereof, under section 75 of Finance Act, 1994 on the amount of service tax, as confirmed at Sl. No. (a) and (b) above from the noticee M/s. Pritam Brothers. 

(d)
I impose penalty of Rs.6,31,460/- (Rupees Six Lakh Thirty One Thousand Four Hundred Sixty only) on the noticee M/s. Pritam Brothers under Section 78 of Finance Act, 1994.  However, as provided in proviso to Section 78 ibid, if they pay the amount of service tax confirmed along with interest thereon, within thirty days from the communication of this order, the amount of penalty shall be twenty-five per cent of the penalty imposed above. The benefit of reduced penalty shall be available only if the amount of penalty so determined has also been paid within thirty days from the receipt of this order.

(e)
I impose penalty on the noticee under Section 76 of the Finance Act, 1994 and accordingly order that the noticee shall pay in addition to service tax and interest on that tax amount in accordance with the provisions of Section 75 ibid, penalty –

(i)
For the service tax due and confirmed for the period from October-2004 to 9.5.2008 - penalty at the rate of 2% of such Service tax per month, or Rs 200 per day whichever is higher, starting with the first day after the due date till the date of actual payment of the said outstanding amount of service tax due and confirmed provided that the total amount of the penalty payable shall not exceed the service tax due and confirmed for the period from 1.4.2007 to 9.5.2008.

(ii)
For the service tax due and confirmed for the period from 10.5.2008 onwards, no penalty is imposed under section 76 of the Finance Act, 1994, as amended, in view of fifth proviso to Section 78 inserted in Section 78 by Finance Act, 2008 (18 of 2008) dated 10.5.2008. 

(M. GNANASUNDARAM)                                 JOINT COMMISSIONER
F. No. V.ST/15-36/Adj/2010.

By Registered Post AD:

M/s. Pritam brothers,
16, Mewawalla market

New Kandla, Ta. Gandhidham. 

Distt. : Bhuj (Kutch). 
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Copy to:

1. The Assistant Commissioner (RRA), HQ, Central Excise, Rajkot.

2. The Deputy Commissioner(Recovery Cell), HQ, Central Excise, Rajkot. 

3. The Deputy Commissioner, Service Tax Division-Rajkot.

4. The Superintendent, Service Tax, AR-Gandhidham, Rajkot. 
5. Guard file.
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