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	DECISION

The appeal

1.   Atlantic Holidays Limited (the Appellant) appeals against an assessment dated 25 November 2005 in the sum of £14,780 and interest of £1,513 making a total of £16,293.  The assessment relating to accounting periods ending on 31 March 2003, 31 March 2004 and 31 March 2005.  It was raised because the Commissioners were of the view that, when making its annual calculation and adjustment under the Tour Operator’s Margin Scheme (TOMS) the Appellant sought to reduce its taxable margin by deducting surcharges which it paid to financial institutions on credit card transactions involving it customers.

The issue

2.   The Appellant is a tour operator.  It therefore has to apply under TOMS.  The Appellant incurs mainly 1.51% charges on credit card transactions. (referred to as “surcharges” during the proceedings) The charges are payable by the Appellant to the financial institutions who provide ultimate cash payments to the Appellant.  In turn, the Appellant levies 2% surcharge on its customers who pay by credit card.

3. The principal issue before the tribunal is whether this surcharge payable by the Appellant to the financial institutions is part of the purchase price of the designated travel services supplied by the Appellant within the end-of-year calculation under paragraph 8 of Public Notice 709/5/05 and its predecessor.

4.  The Appellant argued at the hearing that the charge made by the credit card company for processing a customer’s payment by this method should be regarded either as part of the purchase price of margin scheme supplies or as a direct cost for that purpose.

5.  It was the Commissioners’ case that (i) the Appellant was making a supply only of “designated travel services” and (ii) the surcharge payable by the Appellant to the financial institutions was not a part of these “designated travel services”. Therefore, they contended the Appellant had underdeclared its output tax for the relevant periods on an annual basis.

The evidence

6.  An agreed bundle of evidence was produced by the parties who did not call any witnesses.

The facts

7.  From the evidence before us, we find the following facts.

8.  The trading activity of the Appellant is the sale of holidays to the general 


	

	5

10

15

20

25

30

35

40

45

50


	public.  It was registered with VAT with effect from 2 August 1991.  Its VAT returns were prepared under TOMS which by law the Appellant is required to do.

9.  The Appellant organises holidays principally in the Algarve, Portugal, the Azores and Madeira.  In 2001 it had a turnover of £13.2 millions.

10.  Most of the Appellant’s customers paid for their holidays by credit cards.  Mastercard and VISA cards were normally used for this purpose and Barclaycard Merchant Services of Northampton (Barclaycard) processed the transactions charging the Appellant various amounts for this service.  The majority of customers used personal credit cards for which the charge was 1.51%.  Bookings involving corporate and business clients attracted a 1.775%  surcharge.

11.  Where a credit card was used, the Appellant would add a 2% levy to each customer’s booking invoice.

12.  This arrangement was in force during the years, 2003/2004/2005 and Barclaycard Merchant Services would send accounts to the Appellant monthly; included would be other charges such as terminal rentals.

13.  On 7 November, Mr John Booth an officer of HM Revenue and Customs (Customs) carried out a routine audit visit to the Appellant’s premises at 25 Brunswick Road, Gloucester.  He examined the year end TOMS calculations for the years 2003, 2004 and 2005.  He was satisfied that all sales were put through TOMS.

14.  Mr Booth noticed that there had been an increase in VAT net payments over the three years and was told that it was due mainly to increased commission charges or there had been an increase in sales due to an internet campaign.  One of the specific areas discovered by Mr Booth related to the Appellant charging customers the sum of 2% in respect of credit card transactions when this method of settlement was chosen.  It was apparent that the Appellant had included the 1.51% or 1.775% charged by Barclaycard in its TOMS calculations of making in-house supplies.

15.  As a result of this disclosure, Mr Booth took advice from the appropriate Customs expert and as a result recalculated the figures for the three years in question.  This entailed converting the figures under the existing statutory rules which had changed from 1996. The Appellant had been using the pre-1996 rules for calculations.

16.  On 9 November 2005, Mr Booth wrote to the Appellant stating that the credit card surcharges were a general overhead and should not have been included in the TOMS calculations as a direct cost of making an in-house supply and should be included in the full selling price.  The officer attached revised calculations showing an additional amount as being due for each of  
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	the three years examined.  The Appellant was notified that a notice of assessment would be issued in respect of the additional amounts.

17.  The Appellants’ Accountants, Hazelwoods LLP of Cheltenham replied in a letter of 18 November 2005.  They disputed the basis of assessment stating :

         “You state that credit card charges should be treated as general

         overheads and not included in costs for the purpose of the margin

         scheme calculations, even thought the 2% surcharge for clients paying

         by credit card should be included n the selling price.  Presumably the

         authority for this is derived from Notice 709/5/04 which includes

         ‘financial services including bank and foreign exchange charges as

         examples of the items to be included amongst indirect costs’.

We have to observe that this appears to be inequitable, particularly given the guidance which appears in Volume V1-23, Chapter 12, Section 56(g) of your Guidance Manuals…”

Hazelwoods then set out the relevant guidance note.

18.  A Notice of Assessment was issued by Customs on 25 November 2005 in the sum of £16,293.52 inclusive of interest.

19.  Mr Booth replied to the letter from Hazelwoods on 17 December 2005.  He said that he had consulted with Customs internal experts who dealt with tour operators and travel agents and they confirmed his understanding of the correct way to deal with credit card charges.  He added :

       “I think we are all agreed that the 2% surcharge for clients paying by

       credit cards should be included in the selling price however it is the

       treatment of the cost to your clients which you are questioning.

       Customs consider this to be an indirect cost in much the same way as

       brochures, advertising or any other overhead.  To be included as a direct

       cost it has to be bought in from another person and resupplied without

       material alteration or further processing for the direct benefit of the 

       traveller.  It is our interpretation that the charges by the credit card 

      company to Atlantic Holidays Ltd are a cost of finance and are not for 

     the direct benefit of the traveller.”

20.  Hazelwoods responded on 6 January 2006 asking for a reconsideration of the assessment by the Bristol independent team.  They re-iterated their earlier arguments and said that when studying the relevant definition “it seems clear to us that the charge levied by the credit card company to our client for facilitating the payment by one of our client’s customers is clearly a cost which arises as a direct result of providing a holiday package to that customer, and is therefore correctly regarded as a direct cost, which cannot be viewed in the same way as costs involved in the general financing of the business.”
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	21.  On 10 February 2006 the Commissioners gave the result of their reconsideration.  After setting out their reasons, Mr L Bingham a Higher Officer of Customs, confirmed that it remained the view of the Commissioners that the credit card surcharges should be treated as an indirect cost, and the assessment maintained.

22.  The notice of the appeal was lodged on 8 March 2006 with the following ground of appeal as set out in capital letters:

“WE BELIEVE THAT THE CHARGE MADE TO US BY THE CREDIT CARD COMPANY FOR PROCESSING A CUSTOMER’S PAYMENT BY CREDIT CARDS SHOULD BE REGARDED AS PART OF THE PURCHASE PRICE OF MARGIN SCHEME SUPPLIES AS THERE IS A DIRECT RELATIONSHIP BETWEEN THE CHARGES AND THE AMOUNT RE-INVOICED TO TRAVELLERS. THE COMMISSIONERS BELIEVE THAT THE CHARGES ARE AN INDIRECT COST”.

The legislation

23.  Article 26 of the EC Sixth Council Directive (77/388/EEC) provides :

“1.   Member States shall apply value added tax to the operations of travel agents in accordance with the provisions of this Article, where the travel agents deal with customers in their own name and use the supplies and services of other taxable persons in the provision of travel facilities.  …

  2,   All transactions performed by the travel agent in respect of a journey shall be treated as a single service supplied by the travel agent to the traveller. … The taxable amount … in respect of this service shall be the travel agent’s margin, that is to say, the difference between the total amounts to be paid by the traveller exclusive of value added tax, and the actual cost to the travel agent of supplies and services provided by other taxable persons where these transactions are for the direct benefit of the traveller.”

24.  Section 53 of the Value Added Tax Act 1994 (the 1994 Act) provides :

        “(1)   The Treasury may by order modify the application of this Act in

          relation to supplies of goods or services by tour operators or in relation 

          to such of these supplies as may be determined by or under the order.

          (2)  Without prejudice to the generality of subsection (1) above, an

          order under this section may provide :

                (a)  for two or more supplies of goods or services by a tour

                      operator to be treated as a single supply of services;

                (b)  for the value of that supply to be ascertained, in such manner

                       as may be determined by or under the order, by reference to

                       the difference between sums paid or payable to and sums paid                    
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	                      or  payable by the tour operator;

                    ….

        (3)     In this section “tour operator” includes a travel agent acting as

        principal and any other person providing for the benefit of travellers’

        services of any kind commonly provided by tour operators or travel 

        agents.”

25.  In exercise of the powers conferred upon them by the predecessor of section 53 the Treasury made The Value Added Tax (Tour Operators) Order 1987 SI 1987 No 1806 (the TOMS Order). The relevant parts of that Order provide :

        “2     This Order shall apply to any supply of goods or services by a tour 

          operator where the supply is for the benefit of the travellers.

         3(1)    … a “designated travel service” is a supply of goods or services –

                    (a)   acquired for the purposes of his business;  and

                    (b)  supplied for the benefit of the travellers without material

                          alteration or further processing:

    by a tour operator … .

         7        … the value of the designated travel service shall be determined

                  by reference between the sums paid or payable to and sums paid

                  or payable by the tour operator in respect of that service, 

                  calculated in such manner as the Commissioners of Customs and

                  Excise shall  specify.

       12      Input tax on goods or services acquired by a tour operator for 

                 re- supply as a designated travel service shall be excluded from 

                 credit … .”

26.  Under the powers conferred upon them by Article 7 of the TOMS Order, Customs has specified the way in which the value of a designated travel service should be calculated in VAT Notices which have been issued as 709/5/88, 709/5/98 and 709/5/04.  The assessment under appeal falls within both of the latter two notices.

27.  Notice 709/5/98 was effective from 1 January 1998 until 31 July 2004 and Notice 709/5/04 from 1 August 2004 onwards for the remainder the assessment period.  The last Notice stated in paragraph 1.1 that it had been restructured and rewritten to improve readability.  For the purposes of this appeal there is no difference in the relevant paragraphs and provisions applicable in both Notices, except for paragraph 6.3.  It is noted in the same 
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	paragraph 1.1 “Paragraph 6.3 has been updated to include further examples of the type of indirect costs you might incur”.

28.  Therefore, rather than quote from both Notices, this tribunal sets out below the relevant parts from Notice 709/5/04 that apply to the whole of the periods within the Assessment under appeal.

29.  There are two distinct sections of Notice 709/5/04, the first containing paragraphs 2.9, 2.12, 6.3 and 6.4 does not have the force of law and is by way of help and advice.  On the other hand, the end-of-year calculations in paragraph 8 do have the force of law under the TOMS Order.

30.  The relevant parts of Notice 709/5/04 applicable to this appeal are as follows :

        “2.9  What type of supplies fall within TOMS ?

         The following are always margin scheme supplies :

         *     accommodation;

        *     passenger transport;

        *     hire of a means of transport;

        *     trips and excursions;

        *     services of tour guides;

        *     use of special lounges at airports.

…

       2.12  What about supplies of service similar to those at paragraph

       2.9 that are not bought-in ?

      These  are described as “in-house” supplies and are defined as :

      *      a supply made from your own resources; or

      *       resulting from purchases that you have bought in but materially

               altered or further processed, so that what you eventually supply is

              different from what you purchased.

      …

       6.3  What are indirect costs ?

       Indirect costs are general business costs, which are not directly and 
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	     specifically incurred in order to make margin scheme or in-house

     supplies.  Only the direct costs of making your supplies should be 

     included in the calculations.

     Some examples of indirect costs are :    

     …

.     financial services (including bank and foreign exchange charges)

    …

         6.4  What about the direct costs of making in-house supplies ?

         You must include in your year-end TOMS calculations the VAT-

         exclusive direct costs incurred in making your in-house supplies, but

         only to the extent that they are supplied with margin scheme supplies

         as part of a package. …

        8.   End-of-year calculations (Annual Adjustment)

    …

       “ Step        Calculations

                 Working out the total sales of the margin scheme packages

1               Total the VAT-inclusive selling prices of your designated travel

                  services and margin scheme packages supplies during the

                  financial year.

                  Working out the purchase price of margin scheme supplies

2                Total the VAT-inclusive purchase prices of the standard-rated

                  designated travel services included in the total of step 1.

3                Total the VAT-inclusive purchase prices of the zero-rated

                  designated travel services included in the total at step 1.

                  Working out the direct costs of in-house supplies

4                 Total the VAT-exclusive direct costs to you of the standard-rated

                    in-house supplies included in step 1.  Add a percentage of that

                    amount equivalent to the standard rate of VAT.”

Cases referred to in this decision

31.  In Re Charge Card Services Ltd  [1987] Ch.150(HC); and [1989]

       1Ch.497 (CA)

       Customs and Excise Commissioners v Diners Club Ltd [1989] STC 407

       (CA) – (Diners Club)
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	       Chaussures Bally SA v Belgian State [1997] STC 209 (ECJ) – 

      (Chaussures Bally SA)

      Card Protection Plan Ltd v Customs and Excise Commissioners [1999] 

      STC 270 (ECJ) – (Card Protection Plan)

       Customs and Excise Commissioners v Primback Ltd [2001] STC 803

       (ECJ) –Primback)

       Debenhams Retail plc v Customs and Excise Commissioners [2005]

       STC 1155 (CA) (ECJ) – (Debenhams)

      RA, DL AND GA Whittle v Commissioners of Customs and Excise [1994]

      VAT Decision No 12164  - (Whittle)

      The Devonshire hotel (Torquay) Ltd v Commissioners of Customs and

      Excise [1996] VAT Decision No 14448 – (The Devonshire Hotel)

       Cicero Languages International (a firm) v Commissioners of Customs

       and Excise VAT Decision No 15246 – (Cicero)

       Further cases referred to in the respondents outline submissions

32.

        Customs and Excise Commissioners v Madgett and Baldwin (trading as

       Howden Court Hotel) [1998] STC 1189 (ECJ)

       Customs and Excise Commissioners v FDR Ltd [2000] STC 672 (CA)

       My Travel plc v Customs and Excise Commissioners [2005] STC 1617

       (ECJ)

       Bookit Ltd v Revenue and Customs Commissioners [2006] STC 1367 

      (CA)

       Scottish Exhibition Centre Ltd v Revenue and Customs Commissioners

       [2006] CSIH 42

The Appellant’s case

33.  Mr Millinchamp for the Appellant submitted that it was first necessary to consider how the 2% surcharge imposed on customers by the Appellant who paid by credit card should be treated in TOMS calculations.  He referred to paragraph 2.7 of VAT Notice 709/5 which outlined what was a margin scheme supply.  As a designated travel service it meant a supply of goods or services which is brought in from another person and re-supplied without material alteration or further processing.

34.  In carrying out its TOMS calculations by including the 2% surcharge in 
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	its selling price, the Appellant had implicitly assumed that the supply of accepting payment by credit card was a re-supply of the service which it had received from Barclaycard in processing the transaction, albeit one that had been materially altered. Accordingly the supply to the customer then became not a margin scheme supply, but an “in-house supply” for the purposes of the calculation.

35.  He argued that the detailed guidance contained in Notice 709/5 as to what were margin scheme supplies and in-house supplies should take precedence over the guidance in Business Brief 17/98.  The latter indicated that the supply of accepting payment by credit card was ancillary to the principal margin scheme supply, and therefore treated as part of a single overall margin scheme supply.  He pointed out that Business brief 17/98 preceded ECJ ruling given in the Card Protection Plan case, whence the first item of guidance in distinguishing between single an multiple supplies was that regard must be had to all the circumstances in which the transaction took place.

36.  Mr Millinchamp contended that the Appellant was allowed to deduct the “direct cost of in-house supplies” in arriving at the TOMS margin (see Section 8 of Notice 709/5).  The Appellant maintained that the charge levied by Barclaycard clearly fell within this definition, as it was a cost which was specifically identifiable with the individual with the individual holiday booking.

If however the 2% surcharge was correctly regarded as part of the selling price of margin scheme supplies, as distinct from an in-house supply, the Appellant was allowed to deduct the transaction charges in computing the TOMS margin if those charges form part of “the purchase price of margin scheme supplies”.  He aid that guidance on this was contained in paragraphs 6.2 and 6.3 of Notice 709/5.

37.   The clear implication of the final point in paragraph 6.2 was that “the purchase price of margin scheme supplies” equated to the “direct cost of margin scheme supplies”.  That point was reinforced in paragraph 6.3 where it was stated that “only the direct costs of making your supplies should be included in the calculations”.  (He argued the word “Calculations” clearly referred to calculation of the purchase price of margin scheme supplies, since in-house supplies were separately dealt with in paragraph 6.4 of the Notice).

38.   For the Appellant he further submitted that the transaction charges should be regarded as a direct cost for this purpose, and therefore part of the “purchase price of margin scheme supplies”.

Although Notice 709/5 included amongst its list of indirect costs in paragraph 6.3 “financial services (including bank and foreign exchange charges)”, it was submitted that this should only be taken to refer to situations where there was no direct link between the level of charge 
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	incurred and the value of the individual holiday bookings such as charges for the general operation of the business bank account.

39.   The tribunal was informed by Mr Millinchamp that the only definition of the terms direct costs and indirect costs he could find was in the website of the University of Glasgow. Reference was made to the statement of the Joint Costing and Pricing Steering Group set up by the standing conferences of the principals of Universities in Wales and Scotland.

40.  This steering group in its standard definitions for Costing and pricing defined “Direct Cost” as “expenditure which can be economically identified and specifically measured in respect of a relevant cost object”.  This was readily comprehensible as the identifiable cost arising as a direct result of undertaking a particular activity. Examples had been given in the website relating to what was necessary in order to carry out research.

41.  “Indirect Cost” was defined by the same steering group as “expenditure on labour, materials or services which cannot be economically identified with a specific saleable cost unit”.

42.  Mr Millinchamp said that these definitions should be borne in mind by the tribunal and considered the credit card company’s surcharge fell within the steering group’s definition of “direct costs” and should be applied as such.

The Respondents’ case

43.  On behalf of Customs, Mr Key pointed out to the tribunal that under TOMS a taxpayer is required to account for VAT on the margin made on margin scheme supplies, that is, the difference between the amount received from the customer and the amount paid to the suppliers.  The formula for calculating this margin is set out in section 8 of Notice 709/5 which has the force of law.

44.  Under section 8 a taxpayer may be entitled to deduct from the total VAT inclusive selling price of designated travel services and margin scheme packages during the financial year both (a) the VAT inclusive purchase price of designated travel services and (b) the direct costs of in-house supplies.

45.  Mr Key submitted that as set out in section 6.3 of Notice 709/5 effective from 1 August 2004, the Appellant was not entitled to deduct costs which are not directly and specifically incurred in order to make margin scheme or in-house supplies.  He argued that the cost of financial services included the 2% charge levied by the Appellant incurred on credit card transactions which were general business costs.  They fell outside the scope of the TOMS calculations. This also applied to the earlier Notices.

46.  In support of his assertion, Mr Key referred to three earlier tribunal  decisions in which the treatment of various general and overhead expenses 
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	were considered as to whether they fell within TOMS.  The cases were :

Whittle; The Devonshire Hotel; and Cicero Languages International.

47.  Reference was also made by Mr Key to the supply made by the financial institution to the Appellant involving the credit card surcharge.  He argued it differed substantively from the supply made by the Appellant to its customers.  Mr Key cited specifically several leading decisions to support his argument such as In Re Charge Services Limited; Debenhams Retail plc; and Card Protection Plan.

48.  In conclusion, Mr Key said that the net effect of the legislation, the Notices and case law was that the Appellant had to account for VAT on the total sums received.

Reasons for decision

49.   In this appeal, the tribunal is only concerned with how a credit card surcharge is treated when it is brought in as a supply from a financial institution (in this case Barclaycard) under the TOMS Scheme.  The appellant argues that it is a direct cost or at least an in-house supply and therefore should be taken into account when working out the total sales of the margin scheme packages.  The Respondents contend it is at the most an indirect cost and not deductible in the calculation under TOMS.

50.  Public Notice Leaflet 709/5 has been re-issued on several occasions being updated from time to time.  The tribunal is concerned with an assessment raised by the Commissioners extending to periods within the Notices issued for periods commencing 1 January 1998 and 1 August 2004.

51.  The relevant parts of all the Notices have the force of law to the extent that they specify the manner in which the margin on a designated travel service is to be calculated.

52.  We therefore have to consider what is meant by “the VAT – exclusive direct costs to you of the standard-rated in-house supplies” referred to in Step 4 in paragraph 8 of the Leaflets.  First, we will consider the legislative content of which the leaflets are part.

53.   Article 26 of the Sixth Directive provides that where agents buy-in services from other providers and re-supply such services to travellers, they account for value added tax only on the profit margin of such services  The provisions of the Article are mandatory.  The Article was implemented by section 53 of the 1994 Act, by the 1987 Order, and by leaflet 709/5/88.  It was not disputed that the Appellant “provided for the benefit of travellers services of a kind commonly provided by tour operators or travel agents” and was, therefore, a tour operator as defined in sections 53(3) of the 1994 Act.  It was also not disputed that the Appellant was supplying a designated travel service as defined in Article 3 of the 1987 Order.  The effect of the 
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	1987 Order is that a tour operator does not charge output tax on the value of the supplies made by it and is not able to recover input tax on the value of the supplies bought in by it for resale.  The operator accounts for output tax on the “margin”, that is the difference between the bought-in price of the designated travel service and the selling price of that service.

54.  Having considered the scheme of the legislation, we agree with Dr A N Brice who, in her decision in the tribunal case of The Devonshire Hotel stated at paragraph 39 “ …it appears to me that what the Leaflet is trying to achieve is a fair allocation of the total profit on a mixed package of margin scheme supplies and in-house supplies between those two categories of supplies to that the margin scheme supplies are only taxed in the usual way.”

The supplies

55.  We concur with Mr Key’s submission that the supply made by Barclaycard to the Appellant relating to the credit card surcharge differs substantively from the supply made by the Appellant to its customers of a travel service.

56.  Barclaycard charges the Appellant 1.51% and 1.775% for a vast range of activities such as processing the transactions, contacting card issuers for authorisation codes, membership services whereby the acquirer pays the retailer out of its own funds, offering the retailer security in case of final customer default on payment and a range of other services.  Any entity offering such services has to be regulated by the Financial Services Authority. In practice, the entity is a bank or a subsidiary/outsourced activity of a bank.  The financial institution provides a benefit for the retailer in that it enables the retailer to accept payment by card with all the advantages as referred to above.  The customer has no direct interest in any of these activities.  We rely upon the judgments in the cases of In Re Charge Card Services Ltd and Diners Club as authorities for this assertion.

57.  Therefore, we find that the supply made by the Appellant to a customer is simply the package holiday.  We recognise that two pricing structures are applied to the package holiday supplied by the Appellant, one with and the other without credit card payment, and the payment by credit card is more expensive to the customer than payment in cash.  However, it remains the case that the Appellant supplies to its customers simply the package holiday and nothing more. The surcharge applied by the Appellant is additional consideration for its supply of the package holiday.

58.  Our above finding is supported by various judgments in the following cases :

In Re Charge Card Services Limited;

Debenhams Retail plc;

Chaussures Bally SA;

Primback and

Card Protection Plan.
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	59.  The current position is set out in the Respondents’ Business brief 18/06 issued on 30 October 2006 at page 3 in the following terms :

     …  the taxable amount for a supply of goods or services includes all

     payments which the supplier requires the customer to make as a

     condition of receiving the supply.  If, for example, a supplier of goods or

     services  requires a customer to pay an additional charge, above that of 

     the price of the actual goods or services, for payment by credit card or

     debit card, that charge is further consideration for the purchase of those

     goods or services and VAT is payable on that amount in accordance 

     the VAT treatment of the goods or services.”

Are the payments made to Barclaycard part of the Appellant’s purchase price of the designated travel services ?

60.  By step 2 of paragraph 8 of Public Notice 709/5, the Appellant is to include only the “purchase prices” to it of the designated travel services which it supplies to its customers.  Only the direct costs of making the supplies are to be included; and the goods or services purchased by the direct costs must be of direct benefit to the traveller.  This is consistent with Article 26(2) of the Sixth VAT Directive (which refers to “the actual cost to the travel agent of supplies and services provided by other taxable persons where these transactions are for the direct benefit of the traveller”) and paragraph 7 of the TOMS Order.

61.  Guidance as to how to approach interpretation of the words “actual cost” was given by Chairman Stephen Oliver QC in his tribunal decision in the case of Cicero Languages International.  He said at the foot of page 3,

        “ What then is the “actual cost” (the expression found in Article 26.2)

        to the tour operator of the goods or services acquired by him ?  Article

        7 of the TOMS Order refers to this as the sums paid or payable by the

        tour operator in respect of the goods or services acquired by him.

        Bearing in mind that sum paid or payable by the tour operator must be 

        for the same goods or the same services as are supplied on the traveller,

        unaltered and unprocessed, the expression sums paid in respect of the

        acquired services suggests that Article 7 of the TOMS Order is limiting 

        the sums paid to those given as consideration for their acquisition.

        There is, therefore, no room for overheads or incidental costs of 

        acquisition to be brought in when adding up the sum of the negative

        amounts.  This construction of the words of Article 7 produces a result

        that complies with the expression ‘the actual cost to the travel agent of 

        supplies and services’ in Article 26.2 of the 6th Directive.”

62.  We adopt that rationale and conclude that as the terms “purchase price” and “direct benefit” suggest there must be a direct link between the costs and the margin-scheme supply.  “Indirect costs” and “general overheads” are not included.
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	63.  As mentioned by Mr Key in his submission to the tribunal, there is guidance from the three previous tribunal cases which considered the permissible deduction in respect of the costs of making a supply.  We now refer briefly to these three decisions as follows :

(1)   In Whittle the taxpayer owned coaches which were used to make in-house supplies as a tour operator. Inter alia (i) the cost of garage facilities for the coaches was regarded by the tribunal as an indirect cost (and not a direct cost) of the taxpayer’s in-house supplies and (ii) general expenses incurred in operating the taxpayer’s business were regarded by the tribunal as not being direct costs of the taxpayer’s in-house supplies.

(2)  In The Devonshire Hotel the taxpayer owned hotels which were used to make in-house supplies as a tour operator.  Inter alia, the tribunal concluded that the following were general overheads (and not part of the direct cost) of the taxpayer’s in-house supplies: licenses, subscriptions, insurance, credit card commission, salaries and depreciation.

(3) In Cicero Languages International the taxpayer made TOMS supplies of accommodation services which it bought in from third parties (i.e. the taxpayer made supplies of designated travel services).  Inter alia, the tribunal concluded that the following were not to be deducted when calculating the taxpayer’s margin: advertising costs; costs of inspecting third parties’ accommodation; the cost of training third party host families; entertainment costs; payments made to a bank in return for banking and credit facilities; postage costs.

64.  Mr Millinchamp relied upon the definitions of “Direct cost” and “Indirect cost” as specified by a Joint Costing and Pricing Steering Group set up by the standing Conferences of certain Universities to support his case,  We do not consider that that these definitions are applicable to this appeal.  There are two main reasons.    First, no judicial support has been produced to us and secondly, the examples given in the paper produced to the tribunal related solely to pieces of research carried out in a university department and, as far as indirect costs were concerned, it was stated that these costs were incurred “simply providing a university infrastructure that can support research, such as departmental staff, general equipment and space…”  Therefore,  the tribunal does not rely upon these definitions.

65.  In conclusion, we find the costs payable by the Appellant to Barclaycard are not “direct costs” to the Appellant of making its supply of a package holiday to its customers.  They are either general overheads or indirect costs.  Further, the costs payable by the Appellant to Barclaycard are not costs in relation to supplies made to the Appellant for the direct benefit of its customers.  Accordingly the Appellant was not permitted to include such costs in its end-of-year calculation.  It has therefore underdeclared its output tax.

66.  For the reasons given, we dismiss the appeal of Atlantic Holidays 
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	Limited and confirm the assessment dated 25 November 2005.

67.  There is no order as to costs.

RODNEY P HUGGINS

CHAIRMAN

8   February  2007
LON/2005/0214
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