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EXECUTIVE SUMMARY
FTO’s Seventh Annual Report

This is the seventh Annual Report of the Federal Tax Ombudsman prepared for submission to the President of Pakistan as envisaged in Section 28(1) of the Establishment of the Office of Federal Tax Ombudsman Ordinance, 2000.

The report covers details of major achievements of FTO’s Office in the redressal of grievances of the stakeholders during the calendar year 2006.

FTO’s Office and Its Charter

The FTO’s Office was established on 19 September 2000. The incumbent FTO has been holding the post since 08 December, 2004.

The charter of the FTO is to diagnose, investigate, redress and rectify any injustice done to a person through maladministration of the Revenue Division and or its functionaries.  The jurisdiction of FTO’s Office does not extend to the cases which are sub judice before any court of law or tribunal constituted for the purpose or falling within the executive functions of the tax collecting departments.

Significance of FTO’s Recommendations

The recommendations made by the FTO played a pivotal role in the implementation of tax policies of the Revenue Division and alleviation of the sufferings of the taxpayers.  The guidelines so provided contributed a lot to provide and maintain congenial working environment and relationship between the stakeholders and the tax administration.  This will go a long way in restoring the confidence and trust of the people in the tax policy of the government.

Compliance of the Recommendations

It goes without saying that mere making recommendations cannot bring about any tangible change in the efforts of the government aimed at providing speedy and inexpensive justice to the taxpayers. The timely implementation of the recommendation in letter and spirit is the key to providing solutions to the problems faced by the tax-payers. Hence great emphasis has all along been laid on this aspect by ensuring compliance of recommendations made by the FTO.

Performance during the Year 2006

During the calendar year 2006, 1347 complaints were lodged as detailed below:-

	Sales Tax
	Customs
	Income Tax

	354
	163
	830
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1015 complaints had been disposed off while 332 were in the process of disposal as highlighted in the following diagram:-

	Institution
	Disposal
	Balance

	1347
	1015
	332
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1609 complaints including 262 complaints of the previous year were disposed off leaving a balance of 335 as depicted in the following diagram:-

	Previous Balance
	Institution during 2006
	Total
	Disposal
	Balance

	262
	1347
	1609
	1274
	335
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Review Cases

Section 14(8) of the Establishment of the Office of the Federal Tax Ombudsman Ordinance, 2000 empowers the FTO to review any of his findings communicated or recommendations made or any order passed by him.  

By exercising the above powers the FTO reviewed a number of cases and modified findings, recommendations and orders by rectifying apparent errors. This helped to save time and energy, ensured speedy justice and enlisted support of the taxpayers.

Review applications decided by the FTO are depicted in the following diagram:-

	Institution
	Disposal
	Balance

	99
	88
	11
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Disciplinary Action


As the FTO’s Office is not adversarial to the existing tax structure, it has a perennial feature of making recommendations for disciplinary action against the delinquent officers of the tax administration with a view to forestalling recurrence of indiscipline as also the complaints.


The result of the action so proposed during the year 2006 is as under:-

	Warned and Counselled
	Exonerated
	Total

	07
	01
	08


[image: image8.emf]0

200

400

600

800

1000

1200

Previous

Balance

Institution Total Disposal Balance

2001

2002

2003

2004

2005

2006

Total


Representation to the President

Section 32 of the Establishment of the Office of the Federal Tax Ombudsman, 2000 provides that the Revenue Division or any person aggrieved by a recommendation of the Federal Tax Ombudsman may, within thirty days of the recommendation, make a representation to the President, who may pass such order thereon as he may deem fit.  The details of the representations filed during the year under report are given as under:-

	Institution
	Previous Balance
	Total
	Disposal
	Balance

	434
	168
	602
	245
	357
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Refund and Compensation to Taxpayers

Delay in the payment of refund had always been one of the major causes of grievances of the taxpayers. This has had badly impaired the trust of the taxpayers, discouraged the investors and frustrated the efforts of good governance. The FTO’s Office has, with a view to bridging the yawning gap of trust deficit between the taxpayers and the administration, recommended systemic reforms as to the removal of irritant of non-issuance of refund.

The complainants of the refund cases where inordinate delay had been caused by the tax employees were duly compensated as detailed below:-
	Refund Recommended
	Refund Issued
	Amount

	235
	178
	Rs. 183.77 million


	Compensation Cases
	Compensation Issued
	Amount

	41
	18
	Rs. 2.47 million


Budget Estimates 


As against Rs.36.443 million provided during the financial year 2005-06, funds to the tune of Rs.42.642 million had been allocated out of the Federal Consolidated Fund for the financial year 2006-2007, break down of which is given as under:-

	Financial Year
	Islamabad                         Rs(in million)
	Karachi                         Rs(in million)
	Lahore                     Rs(in million)
	Total                               Rs(in million)

	2005-2006
	19.219
	7.383
	9.841
	36.443

	2006-2007
	19.276
	11.668
	11.698
	42.642


Informal Resolution of Disputes 

Section 33 of the Establishment of the Office of Federal Tax Ombudsman Ordinance, 2000 envisages that the FTO and authorised Staff Members shall have the authority to informally conciliate, amicably resolve, stipulate or ameliorate any grievance without written memorandum and without the necessity of docketing any complaint or issuing any official notice.

As an Agent of Change, the FTO is looked upon by the aggrieved ones to informally help remove the irritants and solve the disputes which damage the relations between them and the tax administration. As a step in that direction, and besides formally recommending measures for the eradication of maladministration, he has given meanings to informal resolution of disputes, for example, in the following cases:-

	(i)
	(ii)

	Mr. Ali Manzil, Islamabad

Versus

Secretary Revenue Division

(Complaint No. 533 of 2006)
	M/s Hussain Flour Mills Havelian, Abbottablad

Versus

Secretary Revenue Division

(Complaint No. 337 of 2006)


Staff Service Rules and Delegation of Financial Powers


Section 36 of the Establishment of the Office of Federal Tax Ombudsman Ordinance, 2000 empowers the FTO to make rules, with the approval of the President, for carrying out the purposes of the said Ordinance. “Staff Service Rules, 2006 of the FTO’s Office” have since been approved by the President.


The Finance Division with a view to imparting greater financial autonomy and independence to the Office of the Federal Tax Ombudsman has allowed the FTO to exercise Financial Powers in relaxation of the provisions contained in the System of Financial Control and Budgeting, 2006. 

Participation in the International Fora


Importance and vitality of the FTO’s institution is felt the world over.  More than 250 Ombudsman Institutions are functioning in about 110 countries. Two major international organizations are: (i) The International Ombudsman Institute (IOI) based in Canada with the objective to promote concept of Ombudsmanship. The FTO’s institution is one of the 163 voting members; and (ii) the Asian Ombudsman Association (AOA), which was established in 1996 on the initiation of Pakistan, represent the Ombudsman of different countries. Pakistan has been holding the post of President of AOA since its inception. The interaction and exchange of views and experience resulted in strategies such as capacity building and identification of subjects of research beneficial for member states.


The FTO hosted a dinner on 15 December, 2006 at the hotel Marriott, Islamabad, in honour of the AOA’s delegates from Philippines, Hong Kong, South Korea, People’s Republic of China, Iran, Japan, Macao and Malaysia on their visit to Pakistan.
CHAPTER - I

OFFICE OF THE 

FEDERAL TAX OMBUDSMAN, 

SCOPE & JURISDICTION

The office of Federal Tax Ombudsman was established through Ordinance No.XXXV of 2000 called the "Establishment of the Office of the Federal Tax Ombudsman Ordinance, 2000". The first Federal Tax Ombudsman took oath of his office on 19th September, 2000 and completed his tenure on 18th September, 2004.  Present Federal Tax Ombudsman Justice (R) Munir A. Sheikh was administered oath as Federal Tax Ombudsman of Pakistan on 8th December 2004.

The objective of appointment of Federal Tax Ombudsman according to the preamble of the Ordinance is to diagnose, investigate, redress and rectify any injustice done to a person through Maladministration of the government functionaries administering tax laws. It is a welfare legislation for the benefit of taxpayers and reflects the policy of the Government to create confidence in various sections of society and stakeholders by creating an independent institution for good governance in revenue departments.

Scope of Action


The functions and powers of the Federal Tax Ombudsman involve Investigation into any allegation of Maladministration on the part of Revenue Division or any tax employee

(i) on a complaint by an aggrieved person,

(ii) on a reference by the President, 

(iii) on a reference by the Senate,

(iv) on a reference by the National Assembly, 

(v) on a motion of the Supreme Court during the course of any proceedings before it,

(vi) on a motion of the High Court during the course of any proceedings before it and

(vii)
of his own motion.

Filing Procedure


The procedure for filing complaints with the Federal Tax Ombudsman is provided in section 10 of the Ordinance. The complaints have to be filed in writing and their correctness is to be verified by the complainant on solemn affirmation.


In many deserving cases Hon’ble FTO, after listening to the complainant converted them into written complaints and ordered investigation for redressal of the grievance cited in the complaints. 

The procedural requirements of subsection (1) of section 10 are:

i) A written complaint addressed to the Federal Tax Ombudsman on solemn affirmation in writing that contents of the complaint are true and correct.

ii) In case complaint is not verified on solemn affirmation, an affidavit reiterating the contents of complaint should be filed.

iii) Complaint, solemn affirmation / affidavit to be signed by the aggrieved person or in case of death of the aggrieved person by his legal representative. 

iv) Complaint can be delivered in the offices of the Federal Tax Ombudsman by any means of communication.

Subsection (2) ibid, in order to foreclose the possibility of vexatious and unsubstantiated complaints provides that anonymous or pseudonymous complaints shall not be entertained.
Subsection (3) ibid, provides that a complaint shall be made not later than six months from the day on which the person aggrieved first had the notice of the matter alleged in the complaint till the date of filing of complaint. However, the Federal Tax Ombudsman may entertain the complaint, which is not within time if he considers that there are special circumstances that deem it proper in the interest of justice to conduct any investigation pursuant to a complaint.

Where the Federal Tax Ombudsman proposes to conduct investigation he shall, in accordance with subsection (4), provide an opportunity to the Secretary of the Revenue Division or to the functionary who is alleged in the complaint to have taken the action or authorized the action complained of, to reply to the allegations contained in the complaint through a notice, when he proposes to conduct an investigation. Further in such eventuality subsection (6) provides for an opportunity to the parties to be heard in person or through an authorized representative by the Federal Tax Ombudsman. 

However, where he decides not to conduct an investigation, sub-section (10) provides that he shall send to the complainant a statement of his reasons for not conducting the investigation.

Subsection (5) provides that normally every investigation shall be conducted in private. However, the Federal Tax Ombudsman may adopt such procedures, as he considers appropriate for carrying out such investigation. He may also obtain information from such persons and in such manner and make such inquiries as he thinks fit. 

Any person who attends or furnishes information for the purpose of any investigation shall receive, in accordance with subsection (7), expenses and allowances from the Federal Tax Ombudsman in accordance with the rules made under the Ordinance.

The Federal Tax Ombudsman, in exercise of his powers under subsection (9), may require any tax employee to furnish any information or to produce any document which in his opinion is relevant and helpful in the conduct of the investigation and there shall be no obligation to maintain secrecy in respect of disclosure of any information or document for the purpose of such investigation.

Sub-section (8) permits the Revenue Division to take any action or to exercise any power or duty to take further action in respect of any matter which is subject to investigation. It is however clarified that such action should be, just, proper and according to law and should not be motivated, biased, prejudiced or with the intention to forestall and frustrate the investigation.

Maladministration 

Maladministration has been defined to include: -

“(i)
a decision, process, recommendation, act of omission or commission which- 

a)
is contrary to law, rules or regulations or is a departure from established practice or procedure, unless it is bona fide and for valid reasons.

b) is perverse, arbitrary or unreasonable, unjust, biased, oppressive, or discriminatory;

c) is based on irrelevant grounds; or

d) involves the exercise of powers, or the failure or refusal to do so, for corrupt or improper motives, such as bribery, jobbery, favouritism, nepotism and administrative excesses;


(ii)
neglect, inattention, delay, incompetence, inefficiency and ineptitude, in the administration or discharge of duties and responsibilities;

(iii)
repeated notices, unnecessary attendance or prolonged hearings while deciding cases involving-

(a)  assessment of income or wealth

(b) determination of liability of tax or duty;

(c) classification or valuation of goods;

(d) settlement of claims of refund,   rebate or duty drawbacks; or 

(e) determination of fiscal and tax concessions or exemptions.

(iv)
wilful errors in the determination of refunds, rebates or duty drawbacks;

(v)
deliberate withholding or non-payment of refunds, rebates or duty drawbacks already determined by the competent authority;

(vi)
coercive methods of tax recovery in cases where default in payment of tax or duty is not apparent from record; and

(vii)
avoidance of disciplinary action against an officer or official whose order of assessment or valuation is held by a competent appellate authority to be vindictive, capricious, biased or patently illegal.

Jurisdiction

The Federal Tax Ombudsman has jurisdiction to investigate any allegation of maladministration on the part of Revenue Division or Tax Employee, however, subsection (2) of section 9 of the Ordinance excludes from the jurisdiction of Federal Tax Ombudsman matters which: 

(a) are subjudice before a court of competent jurisdiction or tribunal or board or authority on the date of receipt of a complaint, reference or motion by him; or 

(b) relate to 
assessment of income or wealth, 

determination of liability of tax or duty, 

classification or valuation of goods, 

interpretation of law, rules and regulations relating to such assessment, determination, classification or valuation,

in respect of which legal remedies of appeal, review or revision are available under the Relevant Legislation.
Important cases on the Point of Jurisdiction


Many cases have been decided on the point of jurisdiction by Hon’ble Federal Tax Ombudsman. The few leading cases in which such points have been elaborated are as under:-

C-1438-L/2002

“……..Bias is a state of mind which if exhibited by words, expression or body language or such expression, lead to a belief or suspicion in the mind of a party that he will not have a fair deal. But to determine whether particular alleged facts do constitute a bias does not depend on the perception, thinking, conviction or belief of the party. The test is whether a reasonable man apprised of full facts would conclude that there is likelihood of bias or reasonable suspicion of bias….”

“……..The learned counsel for the department referred to section 9 of the Establishment of the Federal Tax Ombudsman Ordinance (hereinafter called the Ordinance) and submitted that in the matter the jurisdiction of the Federal Tax Ombudsman is ousted by these provisions. He referred to the preamble of the Ordinance, the definition of the term ‘mal-administration’ and the provisions of the section 9 of the Ordinance. According to the learned counsel in the matters, which are subjudice, the Federal Tax Ombudsman has the jurisdiction to investigate and recommend where mal-administration relates to the person and not the merits of the case. The learned counsel has made a distinction keeping in view the facts that the Ordinance is intended to provide remedy for injustice done and mal-administration committed by the tax functionaries. When it was pointed out that definition of mal-administration is wide and even a decision or process which is contrary to law falls within this category and therefore unless the matter is probed on merits it cannot be ascertained whether it is contrary to law or not?  The learned counsel responded that in such situation the Federal Tax Ombudsman may pinpoint mal-administration and the decision should be left to the authority before which the case is subjudice. In the maters which are subjudice before any Court or Authority the Federal Tax Ombudsman has jurisdiction to investigate and pinpoint mal-administration and give recommendation in respect of allegations of mal-administration.  Even if the argument of the learned counsel is accepted then such recommendation placed before the authority seized with the matter will be bound to comply. This is so because the adjudicating authorities under the relevant legislation except the Tribunal and the Courts fall under the Revenue Division. Therefore any recommendation made even in manner as suggested by the learned counsel for the respondent will be binding on CBR and authorities under its administrative control. So far clause (b) of sub section 2 of section 9 is concerned it is to be noted that if it is literally interpreted then hardly the Federal Tax Ombudsman would be able to intervene in any matter.

The learned counsel for the complainant has raised objection to the jurisdiction of the Federal Tax Ombudsman. In order to correctly appreciate the jurisdiction conferred by the Establishment of the Office of Federal Tax Ombudsman Ordinance 2000 (hereinafter referred as the Ordinance), it is necessary to understand the objects and the intention of the statute in creating this office. I do not feel it necessary to go in detailed background of the establishment of this institution, suffice to say that due to mal-administration prevalent in tax administration against which serious complaints were made by the assessees, general public, Chamber of Commerce, trade Bodies, Tax Bar Association and even the officials as well it was considered to be the need of the time to establish an institution independent of the tax departments to oversee their functioning and redress injustice done to the aggrieved parties. According to the preamble of the Ordinance, which indicates its intention object and purpose, it was thought expedient to provide for the appointment of the Federal Tax Ombudsman to diagnose, investigate, redress and rectify any injustice done to a person through mal-administration by functionaries administering tax laws. Each and every word of this preamble points out to the object and purpose mainly to redress and rectify any injustice done to a person through mal-administration by the tax employees. With this object the term “mal-administration” was defined in sub section 3 of section 2 of the Ordinance, which is wide in term, inclusive in nature and covers most of the irregularities and illegalities in administering tax laws. According to term “mal-administration” a decision, process, recommendation, act of omission or commission which is contrary of law, rules or regulations or is a departure from established practice or procedure, unless it is a bonafide and for valid reasons falls within the definition of mal-administration. Further such decision, process or recommendation which is perverse, arbitrary or unreasonable, unjust, biased, oppressive, or discriminatory or is based on irrelevant ground or involves the exercise of power, or the failure or refusal to do so, for corrupt or improper motives is covered by the term mal-administration. Therefore, a decision, process, recommendation can be challenged on the aforestated grounds. This is not the end of the definition, which further provides that where the tax employee commits neglect, inattention, delay, incompetence, inefficiency and ineptitude in the administration or discharge of duties and responsibilities it is hit by mal-administration. Apart from this the act of mal-administration includes issuance of repeated notices, unnecessary attendance or prolonged hearings while deciding cases involving assessment of income or wealth, determination of liability of tax or duty, classification or valuation of goods, settlement of claims of refunds, rebate or duty drawback or determination of fiscal and tax concession or exemptions. This is another category of mal-administration, which is committed during the proceedings enumerated therein. It further classifies certain acts of mal-administration in relation to refunds, which include willful errors in the determining of refunds, rebates or duty drawbacks or deliberate withholding or non-payment of already determined refund. Coercive methods of tax recovery in cases where default in payment of tax or duty is not apparent from the record is also mal-administration. Clause (vii) of sub section 3 of section 2 specifies that avoidance of disciplinary action against an officer or official whose order of assessment or valuation is held by a competent appellate authority to be vindictive, capricious, biased or patently illegal amounts to mal-administration.

These provisions are wide enough to cover the illegality and misconduct in the overall working of the tax employees. If we read the object of the statute in the light of the definition of mal-administration it will be clear that it was the intention of the legislature to authorize the Federal Tax Ombudsman and empower him to diagnose, investigate, redress and rectify any injustice done to a person through the mal-administration elucidated herein above which can be extended to such acts which may be termed as mal-administration in the generic sense.

Coming to the question of jurisdiction reference is to be made to sub section (1) of section 9 of the Ordinance, which confers jurisdiction on the Federal Tax Ombudsman to investigate any allegation of mal-administration on the part of the Revenue Division or any tax employee subject to sub section (2). This clearly stipulates that the legislature has vested wide power to investigate where mal-administration is alleged against the Revenue Division or any tax employee. Sub section 2 (a) of section 9, provides that the Federal Tax Ombudsman shall not have jurisdiction to investigate or inquire into matters, which are subjudice on the date of the receipt of a complaint, reference or motion. It therefore, contemplates that jurisdiction will be barred only if the complaint is filed during the pendency of any matter before any court of competent jurisdiction or tribunal or Board or authority. But where the complaint has been filed before the pendency of proceeding, jurisdiction will not be barred. Furthermore where the matter is subjudice but the mal-administration alleged is independ of such matter the jurisdiction will not be barred.  

While challenging the jurisdiction the emphasis is mostly on sub clause (b) of sub section 2 of section 9 of the Ordinance which states that jurisdiction will not be exercised in the matters which relate to assessment of income or wealth (b) determination of tax or duty (c) classification or valuation of goods (d) interpretation of law, rules and regulations relating to such assessment determination, classification or valuation in respect of which legal remedies of appeal, review or revision are available under the law. The literal construction as pressed by the learned counsel seems to be that if legal remedies of appeal, review or revision are provided under the relevant law in respect of assessment, determination of liability of tax, classification or valuation, interpretation of law rules and regulations, the Federal Tax Ombudsman will not have jurisdiction. This interpretation negates the very object of the Ordinance and makes its completely paralyzed because hardly there will be any tax statute which does not provide for appeal, review or revision. At this stage it is necessary to understand the principles of interpretation. To begin with it cannot be denied that the Ordinance is a welfare, beneficial and remedial statute. It intends to provide relief to the aggrieved parties against acts of mal-administration, excesses, injustice and corruption. While interpreting any provision, which is beneficial in nature the object and intention of the legislature can neither be ignored nor by passed. This should be the determining factor while interpreting the provisions of such legislation. The superior courts in Pakistan and abroad, and jurists are of the opinion that a beneficial legislation should be interpreted in a manner to advance the remedy and suppress the mischief. The interpretation should be made fairly to make the remedy secure. The provisions of such statute must be construed with reference to their context and with due regard to the object to be achieved and mischief to be prevented otherwise the intention of the statute will be defeated. Any construction, which whittles down the object and produces absurd result, cannot be accepted. Ajmal Mian J. (as he then was) in Nawaz Sharif’s case PLD 1993 SC 493 observed that interpretation should be dynamic and approach progressive. Such pronouncements approve that the purpose of a beneficial or remedial statute is to keep the system of jurisprudence upto date in harmony with new ideas, new concepts and the needs of the society. A construction, which promotes improvement and justice in the system and eradicates the defects and evils should be favored over one, which perpetuates wrong.

In interpreting provision of a beneficial legislation the court always favours interpretation which promotes the benefits of such statutes (AIR 1960 SC 137, (1994) 1 SCC 243).  All over trend in U.K., U.S., Pakistan and India is to favour a beneficial and liberal construction to save the object of the legislation. “In his book “Discipline of Law” Lord Denning has stated that ‘intention seeking’ is preferred to ‘strict construction’ and that the literal approach is in disuse” (Interpretation of Taxing Statute by Justice Markanday Katju). This purposive interpretation is now well accepted and well recognized in preference to the literal interpretation, which may bring conflict, absurdity and completely negate the object and purpose of legislation. The American view as expressed in Corps Juris Secondum and Suthernland on Statutory Construction indicates that the rules of strict construction should be applied with due regard to the wishes of the legislature as expressed in the statute and not so strictly as to defeat the legislative purpose and produce unreasonable results. 

Maxwell has observed as follows:-

“There are certain objects which the legislature is presumed not to intend, and a construction which would lead to any of them is therefore to be avoided. It is not infrequently necessary, therefore, to limit the effect of the words contained in an enactment (specially general words) and some times to depart not only from their primary and literal meaning but also from the rules of grammatical construction in cases where it seems highly improbable that the primary or grammatical meaning actually express the real intention of the Legislature. It is regarded as more reasonable to hold that Legislature expressed its intention in a slovenly manner than that a meaning should be given to them which could not have been intended.”
Although there are authorities which prefer a literal interpretation yet as discussed above these are considered waning ideas and concepts which are being replaced by principle of purposive interpretation. 

Cross on Statutory Construction has quoted Pinner vs Everett (1969)3 AER 257 that “….. The grammatical and ordinary sense of the words is to be adhered to unless that would lead to some absurdity or some repugnance or inconsistency with the rest of the instrument, in which case the grammatical and ordinary sense of the words may be modified so as to avoid absurdity and inconsistency, but no further.”

In Maunsell vs Olins (1975) AC 373 (391) it was observed

“…….the language is presumed to be used in its primary sense, unless it stultifies the purpose of the statue, or otherwise produces some injustice, absurdity, anomaly or contradiction in which some secondary sense may be preferred”.

In Argon (Cargo Ex) Gandeb vs Brown LR5 PC 134 the Privy Council observed:

“It is a very useful rule in the construction of statutes, to adhere to the ordinary meaning of the words used and to the grammatical construction, unless that is at variance with the intention of the Legislature to be collected from the statutes itself or leads to any manifest absurdity of repugnancy in which case the language may be varied or modified so as to avoid such inconvenience but no further.”

This dictum is being followed as is obvious from the forementioned judgments.  It is now well settled that where primary construction defeats manifest purpose of a statute, leads to unjust results, absurdity, repugnancy, inconsistency or manifest contradiction departure from the plain or primary meaning is permitted.

In view of the aforestated discussion it is clear that the Ordinance being a beneficial legislation, its provisions should be interpreted in the manner, which may advance the object of the enactment by advancing the remedy provided under it and suppressing the mischief it seeks to eradicate. In view of these principles if we examine sub section 2 of section 9 of the Ordinance it becomes clear that a strict literal interpretation will completely negate the object of the legislation and no remedy can be provided in any matter, which falls within the category of mal-administration. The main reason being that in matters where tax or duty is assessed, liability of tax or duty is determined, classification or valuation of goods are made under relevant legislation there is always a provision for appeal, review or revision. Thus according to the department, in respect of matters enumerated above in spite of mal-administration and corruption alleged by a complainant, the Federal Tax Ombudsman will have no jurisdiction. But this is a misinterpretation of the provisions as it cannot be the intention of the legislature to appoint the Federal Tax Ombudsman vest him with power and authority but bar the jurisdiction to exercise power and authority. Such interpretation is bound to create absurdity, will not advance the remedy and allow the mischief to continue and grow.  It will create embarrassing result and will make the entire institution powerless. Therefore; an interpretation of the provisions under discussion has to be made in a harmonious manner, keeping in view the object and intention of the legislature. Thus in matters in which mal-administration has been alleged which are independent of a subjudice matter in a case filed before the filing of the complaint the Federal Tax Ombudsman will have jurisdiction to investigate. Where in respect of any of the items enumerated in clause (b) of sub section (2) mal-administration is alleged inter alia on the ground that the decision or process is contrary to law, the Federal Tax Ombudsman will have jurisdiction to investigate into the allegation and it cannot be argued that because it relates to assessment, determination of tax, duty or liability or valuation it cannot be investigated for want of jurisdiction. Thus in these enumerated matters mal-administration can be identified even in cases which affect decision, process or findings and make such recommendations as are permissible under law.  Such interpretation is harmonious and in consonance with the intention of the enactment. The objection to jurisdiction is over ruled.…..”

At another place addressing to the point of jurisdiction it was decided by the Hon’ble Federal Tax Ombudsman as :-

REVIEW APPLICATION NO.39

IN

COMPLAINT NO.1209-L OF 2001

“…….The first arguments taken up by the representatives of the applicant were in the context of ground No. (x) indicated in para 1 above. It was contended that jurisdiction of this Office was ousted in the case because another shareholder in Corporation House Ltd viz M/s National Fertilizer Corporation Ltd had filed a writ petition in Lahore High Court on 17-7-2001 on the same points as contained in the complaint filed by NESPAK. In this connection reference was made to section 9 (2) (a) of the Establishment of the Office of the Federal Tax Ombudsman Ordinance 2000 which reads as under:

“(2)  
The Federal Tax Ombudsman shall not have jurisdiction to investigate or inquire into matters which—

(a) are subjudice before a court of competent jurisdiction or tribunal or board or authority on the date of the receipt of a complaint, reference or motion by him;” 

It was argued that at the time of filing of the complaint the “matter” was subjudice before the Lahore High Court in a writ petition. It was contended that it was not necessary that the writ petition should have been filed by the complainant company itself because the words used in section 9(2) are “investigate or inquire into matters”. It was contended that though it was true that the complainant company had not filed the writ petition, the “matter” as such was subjudice before the Lahore High Court since it had been raised by a co-shareholder. It was stated that the matter related to the recovery of wealth tax arrears of Corporation House from its shareholders and this “matter” was subjudice on the date of filing of the complaint.

It was further argued that the spirit of section 9(2) (a) of the Ordinance is that administrative or executive determination is to yield to judicial determination and, therefore, executive determination should not preempt or anticipate judicial determination. Thus if the Lahore High Court did not accept NFC’s plea, an anomalous situation was bound to arise. It was also contended that it was the responsibility of the complainant to inform this Office that a writ petition had been filed by a co-shareholder on the same issue and if this information had been provided by the complainant, the findings of this Office would have been quite different. Reference was also made to the Supreme Court judgements reported as 1993 SCMR 1513 and PLD 1998 SC 363. A reference was further made to clause (b) of section 9(2) of the Ordinance and it was contended that the scheme of this clause also was that where judicial or quasi, judicial interpretation was possible, the jurisdiction of this Office was ousted…..”

Further Stated That

REVIEW APPLICATION NO.39

“……. i)
As discussed above the applicant referred to the words “investigate or inquire into matters” in section 9(2) of the Ordinance to show that it was not necessary that the complainant’s own case should be subjudice before a court for the jurisdiction of this Office to be ousted but that if the same “matter” was subjudice in any other case, the jurisdiction of this Office would still be ousted. This contention is, however, quite untenable. It is evident in fact that the applicant has not considered sub-section (2) of section 9 in its proper context and has taken certain words from the sub-section out of their proper context. In this connection the contents of sub-section (1) of the said section 9 are important which sub-section reads as under:

“(1) Subject to sub-section (2), the Federal Tax Ombudsman may on a complaint by any aggrieved person, or on a reference by the President, the Senate or the National Assembly, as the case may be, or on a motion of the Supreme Court or a High Court made during the course of any proceedings before it or of his own motion, investigate any allegation of mal-administration on the part of the Revenue Division or any Tax Employee.” 

It is obvious that the word “matters” has been used in sub-section (2) in the context of any of the matters referred to in sub-section (1), viz matters   pertaining to a complaint by an aggrieved person or matters pertaining to a reference or motion referred to in the said sub-section. It is also obvious from sub-section (1) that the matter must be related to a specific allegation of mal-administration on the part of the Revenue Division or a tax employee. Thus the matters referred to in sub-section (1) obviously relate to a specific allegation of mal-administration in a complaint, reference or motion and the word “matters” in sub-section (2) relates to the matters referred to in sub-section (1) involving a specific allegation of mal-administration. The word “matters” in sub-section (2) can, therefore, not be considered to pertain to a matter which is not referred to in sub-section (1) or to another case not referred to in the said sub-section. Thus the fact that M/s National Fertilizer Corporation (NFC) had statedly filed a writ petition before the Lahore High Court which involved the same issue can in no way oust the jurisdiction of this Office in the complaint filed by NESPAK.

ii) It can also not be accepted that if this Office was aware of the filing of the writ petition by National Fertilizer Corporation (NFC) the outcome of   NESPAK’s complaint would have been different. In fact the applicant has not been able to properly elaborate as to what different outcome was likely. If the applicant, however, meant that the investigation would have been held in abeyance till the decision by the Lahore High Court on NFC’s writ petition this certainly would be a mere presumption. It must be noted that the Establishment of the Office of the Federal Tax Ombudsman Ordinance, 2000 envisages a speedy disposal of complaints, references or motions and proceedings under the Ordinance are not normally kept in abeyance in such situations since this would unnecessarily jeopardize the interests of the complainant. Again there was no question of dismissing NESPAK’s complaint in view of the discussion at (i) above.  

iii) The applicant’s reference to Supreme Court Judgement reported as 1993 SCMR 1523 is also not much to the point. The applicant has referred to the dictum alluded to by the Hon’ble Supreme Court in para 9 of the judgement viz “what is excluded by express words could not be included on any principle of interpretation”. It was argued that since the jurisdiction of this Office was specifically excluded under section 9(2) of the Ordinance it can not be assumed through any interpretation of the statute. It has, however, been discussed at (i) above, that jurisdiction of this Office was not ousted in terms of section 9(2)(a) of the Ordinance. As regards the provisions of section 9(2)(b) these were referred to here in order to strengthen the argument that where judicial pronouncement was possible, so called administrative findings should not pre-empt the said pronouncement. The matter has already been discussed at (i) above and the distinction between administrative findings and judicial pronouncement is also not relevant in the context of the powers exercised under the Establishment of the Office of the Federal Tax Ombudsman Ordinance, 2000. These powers are exercised in cases of “mal-administration” which by definition includes any decision or act which is contrary to law or is arbitrary or unjust. In the instant case it had been seen that on the facts of the case the action of the applicant was contrary to law and was obviously unfair and unjust to the complainant. Under the circumstances there can be no valid argument on behalf of the applicant to show that the jurisdiction of this Office was excluded in the case. 

iv) As regards the Supreme Court judgement reported as PLD 1998 SC 363 the applicant’s representative referred to the findings of the Hon’ble Supreme Court that a party had the right to apply for review by the Supreme Court if he was aggrieved by the orders on three grounds viz discovery of new and important matter or evidence which despite due diligence could not be produced by him at the relevant time, or on account of some mistake or error apparent on the face of the record or for any other sufficient reason. A reference was further made to the following principles relating to review of Supreme Court judgements as contained in the said case:

(i) That every judgment pronounced by the Supreme Court is presumed to be a considered, solemn and final decision on all points arising out of the case;

(ii) That if the Court has taken a conscious and deliberate decision on a point of fact or law, a review petition will not lie;

(iii) That the fact the view canvassed in the review petition is more reasonable than the view found favour with the Court in the judgment/order of which review is sought, is not sufficient to sustain a review petition;

(iv) That simpliciter the factum that a material irregularity was committed would not be sufficient to review a judgment/order but if the material irregularity was of such a nature, as to convert the process from being one in aid of justice to a process of injustice, a review petition would lie;

(v) That simpliciter the fact that the conclusion recorded in a judgment/order is wrong does not warrant review of the same but if the conclusion is wrong because something obvious has been overlooked by the Court or it has failed to consider some important aspect of the matter, a review petition would lie;

(vi) That if the error in the judgment/order is so manifest and is floating on the surface, which is so material that had the same been noticed prior to the rendering of the judgment, the conclusion would have been different, in such a case a review petition would lie;

(vii) That the power of review cannot be invoked as a routine matter to rehear a case which has already been decided nor change of a counsel would warrant sustaining of a review petition but the same can be pressed into service where a glaring omission or patent mistake has crept in earlier by judicial fallibility;

(viii) That the Constitution does not place any restriction on the power of the Supreme Court to review its earlier decisions or even to depart from them nor the doctrine stare decisis will come in its way so long as review is warranted in view of the significant impact on the fundamental rights of citizens or in the interest of public good;

(ix) That the Court is competent to review its judgment/order suo moto without any formal application.…….”

CHAPTER - II

REACHING OUT TO THE STAKEHOLDERS 

In view of the need for creating public awareness, the Federal Tax Ombudsman Justice ® Munir A. Sheikh interacted regularly with the electronic and print media. His panel discussion with journalists, advocates and officials of Chambers of Commerce and Industries were also published by the newspapers and telecast by various business channels.

Decisions for the Federal Tax Ombudsman on the complaints of the aggrieved taxpayers were published and newspapers also highlighted performance of this institution and the role it played in redressal of the grievances of complainants.

The Federal Tax Ombudsman actively participated in various seminars, meetings etc. He addressed Associations of Trade Commerce and Industry all over the country to introduce to them the objectives of the establishment of his office.

On 1st February, 2006 he attended dinner at Aiwan-e-Sadar in the honour of Abduluallh Bin Abdul Aziz Al Saud, King of Saudi Arabia.On March 17th 2006 he attended the inaugural session of Asia Pacific Tax Conference 2006 on Tax System –A Catalyst for Economic Development. On March 18th 2006 he was Chief Guest at annual dinner of Income Tax Bar Association Karachi. On April 15th 2006 he attended the dinner at Islamabad Aiwan-e-Sadar in honour of Prince Sultan Bin Abdul Aziz Al Saud, Crown Prince of Saudi Arabia.

On April 21, 2006 he presided over the seminar on “The achievements of the officers of Federal Tax Ombudsman” at Faisalabad organized by All Pakistan Tax Bar Association. On April 22nd 2006 he was Chief Guest at the seminar organized by Faisalabad Chamber of Commerce and Industry on the “Role of Federal Tax Ombudsman in resolving tax problems and curbing the maladministration in federal taxes”. On the same day he visited the Faisalabad University and planted a Memorial tree. On the same evening he visited the expo at Faisalabad as Guest of Honour and there he interacted with office beares and other members of the Chamber and Industry and Business Community. On 23rd April 2006 District and Senior Judge Faisalabad along with Senior Civil Judges called on Hon’ble FTO. On the same day the delegation of Faisalabad Tax Bar Assoction called on the Hon’ble FTO. On 1st May 2006 he visited Karachi Chamber of Commerce and Industry where he was Chief Guest at a reception. On 5th May 2006 he visited Multan Chamber of Commerce and Industry as Chief Guest and highlighted “The role and objectives of FTO.” On 6th May 2006 he was Chief Guest at the seminar on “Role of Federal Tax Ombudsman in Present Scenario” organized by Multan Tax Bar Association. On 12th May 2006 he attended conference to Celebrate 50th years of the Supreme Court of Pakistan organised by Sindh High Court Bar Association, Karachi. The same evening he attended dinner hosted by Governor of Sindh, Dr. Ishrat Ul Ebad Khan in honour of Chief Justice of Pakistan.

On 13th May 2006 he was Guest of Honour in the Seminar on “Judicial Reforms and Continuing Legal Education” at Karachi organized by the President and Members of Managing Committee of Sindh High Court Bar Association. The same evening he attended dinner in honour of Chief Justice of Pakistan on the 50th Anniversary of the Supreme Court of Pakistan

On May 20, 2006 he visited Quetta Chamber of Commerce and Industry and presided over the meeting with the office bearers of the Quetta Chamber of Commerce and Industry. There he announced that a Regional Office of the Federal Tax Ombudsman will be established at Provisional Headquarter Quetta on the demand of Chamber of Commerce and Tax Bar. On 15th of July 2006 he visited Sarhad Chamber of Commerce and Industry  and presided over the  seminar organised by Sarhad Chamber of Commerce and Industry Peshawar. There on the demand of members of Chamber of Commerce and Industry and Tax Bar he announced establishment of a Regional Office of F.T.O at Peshawar. He visited the office of the Deputy Collector Customs, Torkhum. On the same night he was the Chief Guest at a dinner hosted by the Collector of Customs Peshawar.
On July 9, 2006 he attended dinner hosted by Mr. Shamim Ahmad, High Commissioner of Bangladesh in honour of Mr. Shah Muhammad Abdul Hussain, Minister of State Finance Government of Bangladesh. He hosted a lunch on July 12, 2006 in honour of Mr. Shah Muhammad Abdul Hussain, Minister of State for Finance, Government of Bangladesh. 

On July 28, 2006 he visited Hyderabad Chamber of Commerce and Industry where he was the Chief Guest at the reception. On July 29, 2006 he was Chief Guest at the seminar organized by Hyderabad Tax Bar Association. On August 14, 2006 he attended the concluding ceremony of the International Judicial Conference. On August 14, 2006 he attended the dinner hosted by the President of Pakistan in the honour of participants of International Judicial Conference.

On November 8, 2006 he was Chief Guest in a seminar organized by Mir Khalil-ur-Rehman Memorial Society on the Iqbal Day.

On December 14, 2006 he attended dinner hosted by Mr. Javed Sadiq Malik, Wafaqi Mohtasib, Islamabad in the honour of delegation of the board of directors of Asian Ombudsman Association. On December 15, 2006 he hosted the dinner in honour of the delegations of the Board of Directors of Asian Ombudsmen Association.

CHAPTER - III

ORGANIZATIONAL SETUP

The Office of the Federal Tax Ombudsman was established in September, 2000 through an Ordinance called “Establishment of the Office of the Federal Tax Ombudsman Ordinance, 2000” with Headquarters at Islamabad and two Regional Offices each at Karachi and Lahore for speedy disposal of the grievances and complaints of the stakeholders. 

The Headquarters of the Office of the Federal Tax Ombudsman is located at the Constitution Avenue, Islamabad. Due to inadequate space measuring 6000 sq.ft. provided to this Office in the Engineering Development Board Building the officers and staff are sharing the limited accommodation which is affecting their performance and efficiency. With the courtesy of the Chief Justice of Pakistan and the Honourable Judges of Supreme Court, the Accounts Branch and the Record Room of this Office are temporarily housed in a Bungalow at Supreme Court Judges Enclave. Therefore, unless the accommodation problem is solved by providing additional accommodation in this Building by removing the WTO Wing of M/o Commerce, it would not be possible for the staff of FTO to function efficiently and smoothly. Alternatively, the office of the FTO may be allotted a piece of land in Islamabad for construction of its own Office Building. This requires consideration at the level of President of Pakistan. 

REGIONAL OFFICES

The Regional Office of Federal Tax Ombudsman at Karachi was set up at the 14th floor, NIC building, Abbasi Shaheed Road, off Shahrah-e-Faisal, Karachi in April, 2001 and at Lahore in Bungalow No.186-A, Scotch Corner, Upper Mall, Lahore w.e.f. June, 2001.

PROGRAMME OF OPENING OTHER REGIONAL OFFICES 

This Office has planned to open two Regional Offices of the Federal Tax Ombudsman at Peshawar and Quetta during 2007-2008 keeping in view persistent demand of stakeholders of the areas.

PERSONNEL

At the time of creation of the office of the Federal Tax Ombudsman a staff strength of 243 posts was sanctioned by the Ministry of Finance. However, this Office subsequently in response to the Government’s directive of Restructuring and Rightsizing Committee reduced the said strength to 146 posts. The breakup of staff of is at page No. 3 The Federal Tax Ombudsman in his Head Office at Islamabad has a Secretary (BS-22), Three Advisors, a Director General (BS-20), one Registrar BS-(20), two Consultants, three Directors, one Secretary to FTO (BS-19), one Assistant Registrar, one Assistant Director and their supporting staff to do the judicial and investigation work.

In the Regional Office of the FTO at Karachi, there are three Advisers and one Consultant drawn from retired Officers of the Income Tax, Customs Groups and Bureaucracy. The administration side is looked after by a Director, a Deputy Director and two Assistant Directors and supporting staff. In Regional Office, Lahore there are three Advisers, one Director, one Deputy Director and an Assistant Director with supporting staff.

An Organogram of the Office of Federal Tax Ombudsman is at page No.24
BUDGET

The Ministry of Finance had allocated Rs.36.443 million to this Office for the Financial Year 2005-2006 as per details at page No.25.
As intimated in the last year Annual Report, this office has encountered difficulties in efficient management of men and material due to the absence of special delegation of administrative and financial powers. A Summary in this regard has been submitted to the Ministry of Finance for approval for the smooth running of this office on the same pattern as allowed to the High Courts, Supreme Court, Election Commission of Pakistan and the Wafaqi Mohtasib. No response has yet been received from that Ministry. 

RULES AND REGULATIONS

The Rules for regulating the procedure for the conduct of business or the exercise of powers under the Ordinance as envisaged by Section 10(11), have already been framed as the “Federal Tax Ombudsman Investigation and Disposal of Complaints Regulations, 2001”. The Service Rules for appointment of staff under Section 8 of the Ordinance were framed in consultation with Finance Division and Establishment Division which have since been approved by the President of Pakistan. 

INTERNATIONAL INTERACTION

The Federal Tax Ombudsman is a voting member of the Asian Ombudsman Association and the International Ombudsman Institute. The following delegations visited Pakistan during 2006 and called on the Federal Tax Ombudsman and exchanged views and experience regarding effectiveness of the Office of Federal Tax Ombudsman:- 

i.
A delegation from Bangladesh lead by their State Minister for Finance called on the Hon’ble Federal Tax Ombudsman and discussed about the role and functions of the newly established Tax Ombudsman in their country.
ii.
Hon’ble Federal Tax Ombudsman hosted a dinner in honour of the Board of Directors of Asian Ombudsman Association. The interaction with the members of the Board of Directors of Asian Ombudsman Association was very fruitful.
DETAILS OF POSTS SANCTIONED FOR THE

FEDERAL TAX OMBUDSMAN SECRETARIAT

ISLAMABAD / KARACHI / LAHORE

	S.No.
	Posts
	BPS
	Islamabad
	Karachi
	Lahore
	Total

	1
	Federal Tax Ombudsman 
	
	1
	-
	-
	1

	2
	Secretary
	22
	1
	-
	-
	1

	3
	Director General
	20
	1
	-
	-
	1

	4
	Registrar
	20
	1
	-
	-
	1

	5
	Director
	19
	4
	1
	2
	7

	6
	Secretary to FTO 
	19
	1
	-
	-
	1

	7
	Deputy Director
	18
	2
	2
	1
	5

	8
	Deputy Director (Accounts)
	18
	1
	-
	-
	1

	9
	Deputy Registrar
	17
	-
	1
	1
	2

	10
	Assistant Director
	17
	2
	3
	2
	7

	11
	Assistant Director(Accounts)
	17
	1
	-
	-
	1

	12
	Private Secretary
	17
	3
	2
	1
	6

	13
	Computer Programmer
	17
	1
	-
	-
	1

	14
	PA/PS
	16
	1
	2
	2
	5

	15
	Assistant Registrar
	16
	1
	-
	-
	1

	16
	Stenographer 
	15
	4
	2
	2
	8

	17
	Stenotypist
	12
	3
	2
	2
	7

	18
	Assistant
	11
	7
	2
	2
	11

	19
	Computer Operator
	11
	2
	1
	1
	4

	20
	UDC
	7
	1
	1
	1
	3

	21
	LDC
	5
	10
	4
	5
	19

	22
	Driver
	5
	6
	2
	2
	10

	23
	DR
	5
	1
	1
	1
	3

	24
	Naib Qasid
	2
	2
	1
	1
	4

	25
	N/Qasid
	1
	12
	6
	6
	24

	26
	Frash
	1
	3
	2
	1
	6

	27
	Chowkidar
	1
	3
	2
	1
	6

	
	
	Total
	75
	37
	34
	146


[image: image10.wmf]Institution

Disposal

Balance



BUDGET 2005-06 IN RESPECT OF FEDERAL TAX OMBUDSMAN

SECRETARIAT, HEADQUARTERS ISLAMABAD AND TWO

REGIONAL OFFICES AT KARACHI AND LAHORE
	Object Classification
	Budget Estimates 2005-06

	
	Islamabad

(Rs.in Million)
	Lahore

(Rs.in Million)
	Karachi

(Rs.in Million)
	Total

(Rs.in Million)

	1
	2
	3
	4
	5

	A01 – Employees related expenses
	8.426
	3.314
	3.198
	14.938

	A011 – Pay
	5.948
	1.744
	1.846
	9.538

	A011-1- Pay of Officer 
	3.983
	0.877
	0.653
	5.513

	A011-2- Pay of Staff 
	1.965
	0.867
	1.193
	4.025

	A012 – Allowances
	2.478
	1.570
	1.352
	5.400

	A012-1- Regular Allowances 
	2.223
	1.490
	1.287
	5.000

	A012-2 -  Other Allowances 

(Excluding T.A)
	0.255
	0.080
	0.065
	0.400

	A03 -  Operating Expenses
	10.108
	3.887
	6.460
	20.455

	A06 – Transfer 
	0.130
	0.010
	0.010
	0.150

	A09 – Physical Assets
	0.150
	0.075
	0.075
	0.300

	A013- Repairs & Maintenance 
	0.405
	0.097
	0.098
	0.600

	Total:
	19.219
	7.383
	9.841
	36.443


CHAPTER - IV

PERFORMANCE DURING THE YEAR

Every complaint in which maladministration is pointed out is noticed by the Federal Tax Ombudsman and after hearing the complainant and the department or person against whom such maladministration is pointed out, the Federal Tax Ombudsman gives its recommendation in order to get the wrong corrected. The recommendations given by the Federal Tax Ombudsman is got executed by the Compliance & Monitoring Section of the Federal Tax Ombudsman Secretariat. Execution is the process of enforcement of recommendations in order to enable the complainant to derive the benefit from that recommendation. It is the duty of the Revenue Division and the tax employees to implement the findings of the Federal Tax Ombudsman under section 11 and 12 of the FTO Ordinance, 2000 within thirty days of such decision being communicated to the concerned tax employee.  

During the year 2006, 1347 complaints were registered. The balance of 262 complaints brought forward from the pervious year made the total number of complaints tune to 1609. Out of which 1274 complaints have been decided during the year 2006 leaving a balance of 335. (A statement showing the month-wise institution, disposal, and balance of complaints is placed at page No.30).

As a result of prompt and free of cost relief provided by the FTO, there has been a marked improvement in redressal of the taxpayers’ grievances. The steps taken and actions proposed by the FTO have resulted in meaningful reforms in the tax culture and the dispensation of relief to the aggrieved ones against injustice and administrative excesses by tax functionaries. 

The FTO, in addition to addressing grievances of taxpayers, carried out investigations to diagnose the causes of maladministration and recommended appropriate remedial measures aimed at changing the mindset and hence improving the working of Revenue Division. The office of FTO has also been proactive in forestalling recurrence of complaints by recommending disciplinary action to the Revenue Division against their delinquent functionaries. (A statement showing the details of the disciplinary action taken by the CBR on the recommendation of the FTO is annexed at page No.31).

These actions of providing respite to aggrieved taxpayers by investigating maladministration will go a long way in creating awareness in the public about the positive and pivotal role played by the Federal Tax Ombudsman. It will help to create congenial ambiance for enlisting support of the stakeholders and winning confidence of taxpaying community to come forward and openly express their grievances.

The mandate of the FTO to eradicate malpractices in tax administration and thereby restore stakeholders’ trust and confidence, which, in fact, complements the efforts of the tax collecting agencies. Remedial measures recommended by the FTO are in no way adversarial to the Revenue Division as they are meant to improve the system of tax administration and provide correct tax assessments. And this in turn is bound to help promote the investment climate in the country. 

FTO identified the following irritants and maladies and recommended appropriate steps for their eradication:- 

i) Improper maintenance of record of the taxpayers. 

ii) General slackness in responding to taxpayer’s applications/enquiries.

iii) Subversion and disuse of prescribed office procedures. 

iv) Lack of expertise in matters relating to Government Servants Conduct, Efficiency and Disciplinary Rules.

v) Unlawful decision-making.

vi) Absence of policy of career planning of officers and staff.

vii) Biased conduct of the functionaries.

These irritants invariably cause:-

a. Corruption

b. Delay in decision-making.

c. Yawning confidence gap between the taxpayers and the Revenue Division.

That results in:-

i) Damage to the confidence of honest taxpayers;

ii) Discouragement to the investors, particularly the foreign ones and; 

iii) Substantial loss to the national exchequer.

The Revenue Division and the tax employees showed positive response in a large number of cases. It is heartening to note that the Revenue Division, after receiving complaints for comments/reply, redressed the grievances of complainants in genuine cases and instantly informed the FTO about the action taken by them. During the year under report this meaningful attitude was betrayed in around 285 cases.

However, there was a visible trend to find excuses to delay, defer, avoid or even defy the recommendations on lame excuses, by moving uncalled for review applications, making frivolous representations to the President and at times showing disregard to the challenged remand orders of judicial forums. Measures have been taken by the FTO to arrest this trend. (A statement showing the tendency of filing the review applications and representations are at page Nos.32 & 33).

The FTO, in fact, acts to bridge the gulf of “trust deficit” that exists between the taxpayers and the revenue functionaries. Due to better performance of the FTO, considerable progress has been made in creating awareness in the public mind about the positive and effective role played by him in annihilating the sufferings of the aggrieved taxpayers. This has resulted in enlisting the support of the stakeholders and winning their side which helped a great deal to achieve the aim of good governance. 

Every complaint in which maladministration had been noticed on the part of any tax employee, it invariably followed some recommendations in the FTO's findings and recommendations in order to get the wrong corrected. In order to achieve this goal, “Compliance & Monitoring Section”, established at the Federal Tax Ombudsman Headquarters at Islamabad, vigorously pursued the Revenue Division to get the FTO's recommendations implemented in letter and spirit. 

If the allegation(s) contained in the complaint could not be proved and the accusation was found to be false, frivolous and vexatious, the FTO is empowered to award reasonable compensation to the Revenue Division or the tax employee against whom the complaint was lodged as envisaged under section 14(4) of the FTO Ordinance. The object of this provision is to act as a deterrent against frivolous complaint instituted against the tax employee(s). Thus it provides them protection so that they may not be dragged into false and baseless proceedings. e.g. in complaint No.961-L/2004 a show cause notice u/s 14(4) of the FTO  Ordinance was issued to the complainant Mr. Tafzeel Ahmad Kazmi s/o Ikhlas Ahmad Kazmi, that why reasonable compensation be not awarded to the Revenue Division as he made false and frivolous complaint. 

In this complaint the complainant alleged maladministration represented for non-issuance of refund of Rs.58,692/- for the assessment years 1990-91. No books of account were maintained. Assessment was completed u/s 62 of the Income Tax Ordinance, 1979 on 26-06-1991 determining income at Rs.327,037/-. After adjustment of deduction at source (etc), refund was created as per IT-30 at Rs.13,864/-. On appeal before the AAC, the complainant got relief on 03-11-1991, effect to which was given under Section 132 of the repealed ordinance on 18-01-93 enhancing the refund to Rs.37,126/- which was issued on 18-01-93. On further appeal to the Appellate Tribunal the complainant succeeded vide Order dated 18-10-95 with the result that the entitlement to refund was increased to Rs.58,692/-. This refund has not been paid despite application dated 30-10-2004 hence the complaint. It was prayed that in addition to the refund of Rs.58,692/-, Additional Payment for delayed refund under Section 170 of the Income Tax Ordinance 2001 be issued. The respondent through their parawise comments submitted that after relief by the Appellate Tribunal, refund came to Rs.42,076/- as per IT-30 dated 30-06-96 and the same was issued on 13-07-96 vide refund voucher No. 41 hence no refund was pending/due to the complainant.

Complainant in hearing proceeding vehemently denied receipt of refund voucher of Rs.42,076/-. On the other hand respondent brought on record photocopy of refund voucher No. 41 of book No. PV 9494 dated 13-07-96 for some of Rs.42,076/- which, as per statement of the State Bank of Pakistan was encashed on 22-07-96. In addition he presented a letter from the State Bank of Pakistan Lahore confirming that the said voucher was encashed of which intimation was duly sent to the department. The respondent, however, could not present any proof of delivery of the refund voucher to the complainant or to his representative. After thrashing the matter the following recommendations were given by the Hon’ble Federal Tax Ombudsman:

i) The relief accruing as a result of Appellate Tribunal’s decision, be worked out afresh so as to remove the mistake in the calculation on the IT-30, as admitted by the DR.

ii) The Complainant be supplied copies of all the documents relating to consequential assessment as a result of relief by the Appellate Tribunal.

iii) The Refund in respect of the balance amount in excess of the disputed Voucher of Rs.42,076, be issued forthwith along with Additional Payment for delayed Refund commencing 30 days from the date of service of the Tribunal’s order on the Commissioner. 

iv) As respects the disputed Refund Voucher for Rs.42,076/- an enquiry be conducted on the lines specified above and the outcome reported back within 3 weeks of the receipt of this Order for further recommendations.

v) Enquiry be conducted to identify ‘tax functionaries’ responsible for the lapses identified hereinabove. 

The contention of the complainant throughout remained that he did not receive the refund voucher and had been stressing for inquiry as was ordered in recommendation No. 6(iv). Accordingly the inquiry was conducted by the Commissioner of Income Tax, Special Zone, Lahore and according to inquiry report the complainant was asked to provide the detail of book account but he refused to provide the same on which the inquiry officer with some efforts traced his account number and summoned the concerned bank officer along with the relevant record. The bank account statement clearly showed the facts that the refund voucher amounting to Rs.42,076/- was deposited in the account of the complainant on 22-07-96 which was the same date regarding which confirmation was already made by the State Bank of Pakistan for the payment of refund voucher. The complainant withdrew total amount from his account on 27-01-96 including the amount of Rs.42,076/- thus closing his account. The inquiry officer sent photocopy of the account opening form, identity card of the complainant and the bank account statement along with the inquiry report. All these facts apparently showed that the complainant misled the Federal Tax Ombudsman believing that he did not receive the above said amount resulting above stated recommendations. He made false claim and frivolous complaint besides wasting precious time of the Federal Tax Ombudsman and his Secretariat. A show cause notice was issued to him as aforestated to which he replied and submitted unqualified and unconditional apology. He stated in his reply that he closed his business in 1996 and the matter of refund related to 1990-91. He has lost his record/book of account and due to 70 years old age did not remember having received refund voucher for Rs.42,076/-. Before submitting the complaint he approached his bank for verification as to whether the refund voucher had been credited in his account but the bank did not cooperate with him and did not provide him correct information. He highly regretted the false claim filed by him and threw himself at the mercy of Federal Tax Ombudsman. The Hon’ble Federal Tax Ombudsman keeping in view his old age, unqualified and unconditional apology forgave him and withdrew the show cause notice.
Under section 22 of the FTO Ordinance, compensation can be awarded to aggrieved parties for any loss or damage caused to them on account of maladministration committed by the Revenue Division or its functionaries. 
Consolidated Statement 

Showing Previous Balance, Institution and Disposal of Complaints 
during the year 2006

	Month
	Balance

of 2005
	Institution
	Total Institution
	Disposal
	Balance

	January
	262
	90
	352
	35
	317

	February
	317
	92
	409
	123
	286

	March
	286
	145
	431
	116
	315

	April
	315
	124
	439
	88
	351

	May
	351
	110
	461
	111
	350

	June
	350
	121
	471
	203
	268

	July
	268
	141
	409
	90
	319

	August
	319
	112
	431
	155
	276

	September
	276
	87
	363
	108
	255

	October
	255
	44
	299
	92
	207

	November
	207
	55
	262
	77
	185

	December
	185
	226
	411
	76
	335

	Total
	
	1347
	
	1521
	174


Position Regarding Disciplinary Action 

against Tax Officials during the year 2006
	Sr. No.
	(Summary)
	Total Cases

	
	Topics
	

	1.
	Exonerated/Dropped/Vacate
	01

	2.
	Warned & Counseled
	07

	
	Total:
	08


REFUND & COMPENSATION CASES
	YEAR
	TOTAL CASES OF REFUND
	AMMOUNT ISSUED

	
	Recommended
	Issued
	

	2006
	235
	178
	Rs.18,37,75,564

	TOTAL CASES OF COMPENSATION

	2006
	41
	18
	Rs.24,70,262


Out of 235 refund cases up to December 2006, relief has been granted to 178 complainants.

Review Applications 

Filed & Disposed of till December 2006

	Year
	Institution
	Disposal
	Balance

	2001
	62
	62
	0

	2002
	142
	142
	0

	2003
	214
	214
	0

	2004
	94
	94
	0

	2005
	83
	64
	19

	2006
	99
	88
	11

	Total
	694
	664
	30
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1347

1609
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Previous Balance

Institution during 2006

 Total

 Disposal

 Balance


Statement showing the Progress of

Representation till December 2006

	Year
	Previous Balance
	Institution
	Total
	Disposal
	Balance

	2001
	0
	29
	29
	9
	20

	2002
	20
	227
	247
	17
	230

	2003
	230
	324
	554
	269
	285

	2004
	285
	234
	519
	162
	357

	2005
	357
	200
	557
	123
	434

	2006
	434
	168
	602
	245
	357

	Total
	
	1182
	
	825
	357


[image: image12.wmf]Institution

Disposal

Balance

Institution

Disposal

Balance


CASES RELATED

TO 

SALES TAX

BEFORE THE FEDERAL TAX OMBUDSMAN

REGIONAL OFFICE

LAHORE

COMPLAINT NO.353/2006

M/s Ashfaq Traders

12-Qazafi Street, New Anarkali,

Lahore








…Complainant

Versus

The Secretary,

Revenue Division,

Islamabad.







 …Respondent

Dealing Officer 




…Mr. Muhammad Akbar, Advisor
FINDINGS/DECISION

Present:
Mr. Ahsan Imdad Sheikh and Ghulam Murtaza, ITPs for the complainant. 

Mr. Basharat Ali Malik, A.C, Sales Tax, Lahore for the respondents.

 
The complainant a supplier of textile goods to government hospitals/institutions, was issued a show cause notice by the adjudication authority on 11.05.05 but the Order-In-Original No.19/06 was passed on 30.01.06 after a lapse of 265 days (received by the complainant on 16.02.06) in violation of law. The DRRA (Director Revenue Receipt Audit) conducted complainant’s audit in response to audit notice dated 13.09.03. The complainant had complied with the aforesaid notice but subsequently owing to change in jurisdiction there was also a ‘change of opinion’ on the part of the respondents. The respondents alleged that they issued a notice dated 13.01.03 calling upon the complainant to supply certain records for conducting audit. The complainant, however, never received the aforesaid notice. On receipt of respondents’ notice in January 2004, it was submitted that Revenue Division had already finalized the audit and, therefore, second audit for the same year could not be conducted. The complainant replied to the show cause notice and supplied certain records. The adjudicating authority inquired about records relating to financial year 2003-04 whereas the year under consideration was financial year 2002-03. The impugned O-I-O was bad in law. The A.C exercised powers under section 33(6A) and passed the order under section 11(4) and 36(3) of the Act after a lapse of more than 180 days. The order had to be passed within 90 days of the issuance of show cause notice but the same was passed after the expiry of limitation period of 90 days against the provisions of the aforesaid sections. The order was illegal and void. The adjudication officer did not take into consideration the arguments advanced before it. It ignored the fact that the audit had already been conducted by the DRRA. Penalty imposed under section 33(6A) of the Act was illegal. The O-I-O passed by the A.C was illegal.

2.

In reply, the Collector of Sales Tax, Lahore has submitted that the complainant had the remedy of filing appeal against the impugned O-I-O before the competent appellate authority. The complainant should have availed the remedy. FTO’s jurisdiction did not apply in the case. The complainant did not comply with the provisions of Sales Tax Law in that it did not provide records for audit for the year 2001-02 as required by a notice dated 13.01.03, followed by reminders dated 16.01.04, 09.02.04 and 20.07.04. Resultantly, audit could not be initiated. The case was properly adjudicated and communicated to the complainant. Provisions of section 36(3) and 11(4) were only directory and not mandatory. It had been held by the courts that even if the order was not made within stipulated time, no body could be allowed to evade duty and taxes. The complainant deliberately avoided submission of sales tax records for audit and contravened the provisions of section 22(1) and 25(3) of the Act. The complainant’s arguments were considered before deciding the case. While the complainant provided records for the year 2002-03 to DRRA, it did not supply records in response to notice dated 13.01.03 under which the department required records for the period prior to January 2003. Notice dated 13.01.03 was issued to the complainant through registered post for provision of records followed by three reminders but the records were not provided for 2001-02. Provisions of section 33(6A) of the Act were correctly applied. Penalty of Rs.50,000/- was rightly imposed in terms of section 33(6A) of the Act. 

3.

During the hearing, the AR confirmed that the complainant had not filed any appeal against the impugned O-I-O. He reiterated the arguments advanced in the written complaint, emphasizing that the audit of the complainant was earlier initiated in September 2003. The same was concluded showing ‘nil’ recovery. Subsequently, the DRRA conducted audit for 2002-03. When the complainant received notice dated 16.01.04, it submitted to the respondents that the audit had already been conducted and could not be conducted again. Asked to indicate whether the aforesaid submission was made to the respondents in writing, the complainant’s AR could not produce any written communication but stated he had given an affidavit to the effect that replies to notices dated 16.01.04, 09.02.04 and 20.07.04 were filed. He submitted that according to STGO No.3/2004 and section 25 of the Act audit could be conducted only once in a year. 

4.

The DR was asked to show the postal receipt under which first audit notice dated 13.01.03 was despatched to the complainant under registered cover as claimed. He could not produce any such postal receipt. He, however, provided an extract of despatch register (on record) showing despatch of the notice to the complainant. The DR submitted that the case was not decided under the provisions of sections 36(3) and 11(4) of the Act. The complainant did not produce the records asked for and, therefore, violated the provisions of sections 22(1) and 25 of the Sales Tax Act, 1990, and were penalized by the adjudication officer under section 33(6A) of the Act. He further submitted that the General Order referred to by the complainant was meant for internal audit only. The DRRA which represented external audit were not affected by it. The DR added that the CBR had suspended on going audit vide its order dated 08.11.04. The audit notices were issued on 13.01.04, 16.01.04, 09.02.04 and 20.07.04 before issuance of CBR’s order dated 08.11.04. The complainant was required to provide records for 2000-01 and 2001-02, which he did not provide.

5.

The arguments of the two sides and records of the case have been considered and examined. Since the complainant had denied receipt of audit notice dated 13.01.04, the DR was asked to produce postal receipt under which it was allegedly despatched to the complainant. He failed to do so. He, however, produced an extract of despatch register showing issuance of notice in question to the complainant. In the absence of postal receipt showing that the notice was indeed despatched under registered cover, it is not possible to accept respondents’ contention that the same was issued and served on the complainant under a registered cover. The complainant, however, did acknowledge receipt of other three notices dated 16.01.04, 09.02.04 and 20.07.04. A close scrutiny of the aforesaid notices indicates that none of these provided details of records nor specified the period for which the records were required for audit. It is rather odd that the so-called second notice dated 16.01.04 (reminder) was issued by the respondent to the complainant after a period of one year of the issuance of the first notice dated 13.01.03, which was not received by the complainant. The adjudication authority has observed in para 7 of the O-I-O that “but vide notice dated 13.01.03 the department required record of period prior to January 2003, so the contention of the registered person is not solid that they provided the same record for audit”. In the parawise comments also, the respondents contend that the complainant did not provide records for audit for the year 2001-02 deliberately but the fact remains that in none of the notices did the respondents indicate the period for which the records were required. On the other hand, the complainant acknowledges receipt of three notices dated 16.01.04, 09.02.04 and 20.07.04 (without providing details of records and period). It has submitted an affidavit (on record) saying that the notices were replied to but the DR denied receipt of any such reply. Since the respondents have not produced any concrete evidence to establish that the first notice dated 13.01.03 was indeed sent to the complainant under registered cover, it means that the first communication that the complainant ever received was the one dated 16.01.04 which did not give any details of records or the period for which the records were required for audit. It appears that all-along the complainant was under the impression that records were being called for the period 2002-03 while department’s contention is that they intended to obtain records for the period 2001-02, which fact was not made clear in any of the notices. If the respondents had not mentioned the period for which the records were required in the first notice, the subsequent notices should have indicated the same but failed to do so. In view of this position, it is difficult to understand as to how the adjudication officer inferred or presumed that the required records were being asked for the year 2001-02. When the first notice was not served on the complainant and the first communication ever received by it was dated 16.01.04, it could not be inferred or presumed that the records were required for the period 2001-02 because the immediately preceding financial year happened to be 2002-03, records for which, the complainant claims, had already been submitted.

6.

The complainant’s contention that the impugned O-I-O was time barred in terms of sections 36(3) and 11(4) of the Sales Tax Act, 1990 is not tenable because the adjudication was not made under provisions of the aforesaid sections. Show cause notice was, in fact, issued for violation of the provisions of sections 22(1) (maintenance of prescribed records) and 25 (access to record/documents). The failure to provide records, if requisitioned, attracted penal action under the provisions of section 33 of the Sales Tax Act, 1990. However, the O-I-O passed in the case suffers from impropriety inasmuch as it imposed penalty on the complainant without realizing that in the first place the notice dated 13.01.03 was never despatched nor received by the complainant as the department did not possess any concrete evidence (proper postal receipt) to establish that the same was served on the complainant and the other notices neither provided any details of records nor indicated the period for which those were required. The notices dated 16.01.04, 09.02.04 and 20.07.04 were vague and imprecise, as discussed above. The adjudication officer imposed a penalty of Rs.50,000/- on the complainant on the basis of incomplete notices. Furthermore, the show cause notice did not invoke specific clause (c) of section 33(6A) of the Act for imposition of penalty of Rs.50,000/- for failure to respond to three notices. The adjudication authority has vide the impugned O-I-O imposed penalty under section 33(6A) without invoking clause (c) thereof which attracted penalty of Rs.50,000/- for failure to produce the record on receipt of third notice. The adjudication authority has thus passed an improper and illegal O-I-O without considering the circumstances surrounding the case. Respondents’ objection to FTO’s jurisdiction is misplaced. This forum is fully competent to investigate complaints involving ‘maladministration’. In this case, ‘maladministration’ is clearly established. Accordingly, it is recommended that the CBR direct the competent authority to:

i.
Reopen Order-In-Original No.19/06 dated 30.01.06 under section 45A of the Sales Tax Act, 1990 and annul it. The authority may, however, if so permitted by law and the departmental policy, issue fresh audit notice giving details of records, specifying therein the time period for which the records are required asking the complainant to produce the same for conducting audit.

ii.
Compliance be reported within 30 days of the receipt of this order.

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:


-2006
BEFORE THE FEDERAL TAX OMBUDSMAN

ISLAMABAD
COMPLAINT NO.533/2006

Mr. Ali Manzil,

Islamabad.







…Complainant

Versus

The Secretary,

Revenue Division,
Islamabad.







…Respondent

Dealing Officer:




…Mr. Shamim Ahmad, Adviser

MEMORANDUM U/S 33(1) OF THE ESTABLISHMENT OF THE OFFICE OF THE FTO ORDINANCE 2000.

Present:
Mr. Ali Manzil, the Complainant.

Mr. Abdul Hameed Memon, Secretary, CBR & DR, for the Respondent.

 
The Complainant purchased Suzuki Margalla Model 1993 from Indus River System Authority (I.R.S.A) in auction at a cost of Rs.300,000. At the time of the delivery of the car, the I.R.S.A also demanded Rs.45,000 as sales tax. Under protest, the Complainant paid an aggregate amount of Rs.345,000.

1.1

His grievance was that the sales tax on old, used and second hand vehicles was chargeable @ 15% of 10% of the sale value (which effectively comes to 1.5%). Instead, the I.R.S.A has charged sales tax @ 15% of the sale value, treating the auctioned car as scrap.

1.2

He quoted a number of examples, especially that of Ministry of Foreign Affairs, which auctioned 13 vehicles of the same nature and charged sales tax @ 1.5%. His plea was that C.B.R adopted two different yardsticks for identical cases and this was a clear case of discrimination.

2.

The Secretary (ST & L&P), C.B.R., Islamabad, in his written reply stated as follows:

a. That sales tax on vehicles was governed by Chapter XVII of the Sales Tax Special Procedure Rules, 2005. According to Rule 129, sales tax on old, used and second hand vehicles was chargeable at 10% of the declared sales/purchase price.

b. The C.B.R received many queries from various departments on this issue and always replied according to the provisions of law. One such query was received from Ministry of Foreign Affairs relating to the auction of old vehicles. A reply was given explaining the Rules.

c. Identical reply was also sent to I.R.S.A giving the legal position as enumerated above. However, when asked about the chargeability of sales tax on condemned vehicles/scrap they were informed that the rate applicable was 15% on the full value of the scrap.

d. It was submitted that the C.B.R had replied to various queries from different quarters as per law and there was no variation in such clarifications. Therefore, no maladministration was committed by the C.B.R and the complaint be dismissed. 

3.

The Complainant and the D.R attended and the case was discussed with them. The Complainant reiterated his arguments contained in the written application. He pointed out that I.R.S.A, in their letter written to C.B.R bearing No.IRSA/Adm/198/SUV/ 2981-82 dated 03-06-2006 termed the vehicle purchased by him as “Suzuki Margalla, Registration No.LOQ-6779, Model 1993”. Therefore, it was admitted by them that a car was sold and not scrap. In the light of the statement, the sales tax ought to have been charged @ 15% of the 10% of the sale value.

4.

The D.R stated that it was a matter concerning the I.R.S.A because the only role played by the C.B.R was to explain the provisions of law to I.R.S.A by quoting the relevant rules. He admitted that the sales tax was to be levied on the purchase value of car on the basis of calculation furnished by the Complainant. He, however, emphasized the fact that no maladministration was done by the C.B.R.

4.

The matter was considered in the light of the arguments advanced by the two sides. It is quite clear that the C.B.R’s stand that no maladministration was committed by them is valid. However, it is also felt that the Complainant was aggrieved by the action of I.R.S.A as the authority itself admitted that a car was sold to the Complainant as apparent from their letter quoted in para 2 above.

5.

An effort was made to resolve the matter under the provisions of Section 33(1) of the F.T.O Ordinance. Following decision was taken with the agreement of the two parties: 

i.
The C.B.R will write to I.R.S.A and obtain its report. If it is certified that the car in question was not a scrap, then the C.B.R will take necessary action to refund the over-paid amount to the Complainant following the prescribed procedure.

iii.
The compliance of the above-mentioned decision is to be reported to this office within 60 days of the receipt of this Memorandum by the Secretary, Revenue Division.


(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated ______________ 2006.
BEFORE THE FEDERAL TAX OMBUDSMAN

ISLAMABAD
COMPLAINT NO.541/2006

M/s. Sabir Daud Exports,

Faisalabad. 







…Complainant

Versus

The Secretary,

Revenue Division, 
Islamabad.







…Respondent

Dealing Officer: 




…Mr. Shamim Ahmad, Adviser

FINDINGS/DECISION

Present:
Mian Manzoor Ahmad, Advocate & A.R for the Complainant.

Mr. Muhammad Azam, D.C, Sales Tax & DR, for the Respondent.

 
The Complainant is a Manufacturer-Exporter and is registered with the Sales Tax Department. The complaint relates to Sales Tax Order-in-Original (O.I.O) bearing No.29/2006 dated 28-03-2006 which was stated to be barred by time within the meaning of Section 36(3) of the Sales Tax Act, 1990 (the Act).

2.

The facts of the case, as stated in the complaint, are enumerated as follows:

a. A Show Cause Notice (S.C.N) dated 04-11-2004 was issued which alleged that the invoices through which input tax was claimed by the Complainant were declared suspicious by the C.B.R. Another violation pointed out was the non-payment of sales tax on supply of empty bags and paper cones. The Complainant was asked to show cause why the sales tax amounting to Rs.1,970,952 may not be recovered from them alongwith additional tax. 

b. The O.I.O bore the date of 28-03-2006. However, it was despatched on 19-05-2006 and delivered to the Complainant on 20-05-2006.

c. As the impugned O.I.O was late by 382 days, it was clearly hit by the provisions of Section 36(3) of the Act. In view of the circumstances stated above, the Respondent had committed the offence which fell in the definition of maladministration. It was, therefore, prayed that the O.I.O be declared illegal.

3.

The D.C, Sales Tax & Federal Excise, Faisalabad, in his written reply recapitulated the facts of the case. On its merit, following submissions were made:

a. It was denied that the O.I.O in question was barred by time because the C.B.R vide its letter C.No.6(6)S/Adj/2005 dated 12-12-2005 extended the time limit to 31-03-2006 and the O.I.O was passed on 28-03-2006. Therefore, it was not barred by time.

b. The Customs, Sales Tax & Federal Excise Appellate Tribunal had held that the provisions of Section 36(3) of the Act were directory and not mandatory.

c. The reasons for not adhering to the time limitation u/s 36(3) of the Act and seeking extension of time from the C.B.R were narrated. It was stated that the Adjudication Collectorate was abolished through Finance Act 2005 and the case of the Complainant was transferred to the Revenue Collectorate. That explained the delay.

d. It was pointed out that the Complainant could file an appeal before the Collector (Appeals).

e. However, the Respondent did not comment on the point raised by the Complainant that the O.I.O was served on 20-05-2006. 

4.

Both A.R and D.R attended and the case was discussed with them. The A.R. presented the envelope through which the O.I.O was delivered to the Complainant. It clearly showed that it was despatched on 19-05-2006 and was delivered on 20-05-2006. He contended that the author of the impugned O.I.O did not adhere even to the extended time given by the C.B.R as there was no proof that it was passed by 31-03-2006. He, in particular, referred to para 2 of C.B.R’s letter quoted above which clearly stated that the extension was subject to the condition that no further extension will be granted and the case should be decided within the extended period. 

4.1

Another issue raised by the A.R was that the C.B.R had erred in extending the time period when the original time of 90 days had already expired. Explaining this point he stated that the S.C.N was issued on 04-11-2004. The time of 90 days expired on 04-02-2005 whereas the extension by the C.B.R was granted on 12-12-2005. In support of his argument, he presented a case decided by the Indian Supreme Court cited as PTCL 1983 (C.L) 46. He also presented a Customs General Order bearing No.12/2002 in which the C.B.R clearly instructed its subordinate officers that the extension had to be ordered before the expiry of the original time. If the extension was not granted within that time, it would not have any force of law.

5.

The D.R reiterated the arguments contained in the written reply. Rebutting the arguments of the A.R that the extension could only be granted before the expiry of the original time limit, he presented a decision of the honourable President of Pakistan in complaint No.1133-L/2005 conveyed vide Law, Justice & Human Rights Division’s letter No.191/2005-Law(FTO) dated 22-05-2006. Discussing the extension granted by the C.B.R in exercise of its powers u/s 45 of the Act, it was stated that the said section empowered the C.B.R to regulate the system of adjudication including the extension of time in “exceptional circumstances”. The question whether the C.B.R could extend the time limit before the expiry of the statutory period or even thereafter was a question relating to interpretation of law on which the honourable F.T.O ought not to give any decision. With this observation the decision of the honourable F.T.O holding the grant of extension by C.B.R after the expiry of the original time limit illegal was overruled.

6.

Another point raised by the D.R was that the honourable F.T.O could not question whether the grant of extension by the C.B.R was based on reasonable grounds or not. In this regard, he quoted a decision of the honourable President of Pakistan in C.No.904/2005 (M/s. Pangraphics (Pvt) Ltd, Islamabad), as conveyed vide Law, Justice & Human Rights Division’s letter No.196/2005-Law(FTO) dated 26-05-2006

7.

The arguments of the two parties, both written as well as oral, were given due consideration. First of all the point raised by the D.R and stated in para 5 above is taken up. It appears that when the case was placed before the honourable President of Pakistan, full facts were not brought to his kind notice. The question whether the C.B.R could extend the time for adjudication before the expiry of the statutory period is not a question of interpretation of law. It is an established principle of law, not only because of the decisions of the higher courts but also its acceptance by the C.B.R. As pointed out by the A.R., the C.B.R itself issued clear instructions to its subordinate officers that any extension given after the expiry of the original period did not have any force of law. By issuing these instructions they acted in conformity with the accepted principle of law. On the other hand, by extending the time period through their letter dated 12-12-2005 referred to in para 3(a) above, they contradicted their own instructions issued earlier. It is obvious that this fact was not presented before the honourable President of Pakistan. The action of the C.B.R in extending the time period after the expiry of the original time limitation cannot be upheld. 

8.

Now the objection raised by the D.R vide para 6 supra is taken up. I have carefully gone through the decision of the Hon’ble President of Pakistan on a representation made against the decision in complaint No.904/2005 relied upon by the D.R. It may be observed here that every case has its own peculiar facts and circumstances, which has to be decided keeping them in view. It appears that when the case was placed before the Hon’ble President of Pakistan for decision, as the decision shows, it was not brought to his notice that the CBR, which is another name of the Revenue Division, was as much within the purview of the jurisdiction of the FTO as any other functionary or officer subordinate to it, within the meaning of Section 9(1) of the Establishment of the office of Federal Tax Ombudsman Ordinance, 2000, which deals with the jurisdiction, functions and powers of the F.T.O. Accordingly, the honourable FTO can “investigate any allegation of maladministration on the part of the Revenue Division…..”. Therefore, it is evident that the case was not placed before the Hon’ble President in its true perspective, for it is based on the assumption or impression as if the CBR was not subject to jurisdiction of the FTO and no decision could be made adverse to the direction or decision of the CBR. This office is empowered to examine any decision of the CBR and if it is found to have suffered from maladministration, pass decision and make appropriate recommendations with regard thereto. Since the order of the Collector was based on the administrative decision of the CBR of extension of time which could very well be examined by the F.T.O to decide whether the same had suffered from “Maladministration”. In the instant case it is found that the same falls within the mischief of the term “Maladministration” as defined in the FTO Ordinance. Any order or decision based on such an order suffering from maladministration passed or made by the subordinate officer of the Revenue Division could also legally be declared to have suffered from maladministration and jurisdictional defect in the same manner as was the order of the CBR on which it was based. It is a firmly settled law that any superstructure based on illegal or void order has no legs to stand and has to fall on the ground alongwith the order on which it was based. See PLD 1958 S.C. 104. see PLD 1958 S.C 104. 

9.

Now I proceed to examine whether the decision of extension of time of the CBR in this case is valid and did not suffer from maladministration. The CBR gave the following reason for granting extension of time in the instant case. “Hearings are being conducted regularly. It is expected that the case will be finalized within the requested time.” It cannot qualify for the term “exceptional circumstances” by any stretch of imagination. It only reflects on the inefficiency, neglect, inaptitude and delay on the part of the concerned officers. Thus, the CBR failed to fulfill the requirement of law by failing to prove the existence of “exceptional circumstances” which could justify the said extension. It may be mentioned here that extension was sought after 366 days of the issuance of show cause notice. By this time, the limitation provided by Section 36(3) of the Sales Tax Act, 1990 had already expired. The power to extend time vested in the CBR is neither absolute nor uncontrolled. On the contrary, it has been made subject to parameters provided by law i.e. existence of exceptional circumstances. Law has provided this criterion to avoid exercise of such power by the CBR arbitrarily or whimsically and to provide safeguards against undue harassment to taxpayers. Since the law has fixed the limitation period for decision of the case in respect of a particular show cause notice and extension could be made in exceptional circumstances, therefore, unless those exceptional circumstances are brought on record, its decision could safely be held to have suffered from illegality and maladministration. In this case, the Revenue Division has failed to give any cogent reason for giving extension of time after the expiry of such a long time, or that it applied its mind in deciding whether the circumstances existed in which this delay took place on the part of the officer of the Revenue Division in not deciding the case and if so, did they constitute exceptional circumstances to justify the extension of time. The decision of the CBR in this case in the absence of any such reasons or findings about existence of exceptional circumstances, therefore, was not only illegal but also suffered from arbitrariness adversely affecting the rights of the taxpayers to treat the proceedings to have come to an end on the expiry of the period of limitation so far as the said show cause notice was concerned.

10.

From the preceding discussion, it is quite evident that the decision of C.B.R of extending of time suffers from the violation of law, and is arbitrary, unreasonable, unjust and oppressive. As the maladministration of the C.B.R is being dealt with here, rather than that of the Collector, the instant case is distinguishable from the decision given in C.No.904/2005 by the honourable President of Pakistan. 

11.

It is a fact undisputed by the D.R that the impugned O.I.O was served on the Complainant on 20-05-2006. He was asked to produce any evidence to prove that the O.I.O was passed on 28-03-2006 as noted. The only evidence he could produce was that an O.I.O passed in another case bearing No.37/2006 on 28-03-2006 was served on the registered person on 30-03-2006. This fact, according to him, proved that the impugned O.I.O bearing an earlier number (29/2006 of the same date) was passed on that date. No other evidence could be produced.

11.1

This explanation of the D.R was considered. However, it cannot be relied upon. The numbering of the O.I.Os was an entirely internal affair of the Sales Tax department and does not prove that the impugned O.I.O was indeed passed on 28-03-2006 on the strength of this evidence only. Besides, the D.R failed to explain the reason of delay of nearly two months which occurred between the passage and the despatch of the O.I.O. An order passed on the file but not communicated to the affected party within the prescribed limit cannot be treated as having been passed within the prescribed period.

12.

The decision of the Customs, Sales Tax and Federal Excise Appellate Tribunal relied by the Respondent [para 3(b) supra] is not binding on this forum. This argument is, therefore, overruled.

13.

The Complainant surely could file an appeal before the Collector (Appeals) as argued by the Respondent in para 3(d) above. However, there is no bar for the Complainant to come to this forum for redressal of acts of maladministration committed by the C.B.R and its officers. The acts of maladministration committed by them have been extensively discussed in the preceding paragraphs. Whenever maladministration is committed, this office acquires jurisdiction.

14.

To sum up, the impugned O.I.O cannot he held to have any legal effect because:

a. The time granted by the C.B.R after the expiry of the original time limitation was not legally correct.

b. The reason given for the extension of time by the C.B.R cannot be termed as exceptional circumstances.

c. More importantly, the D.R failed to establish that the impugned O.I.O was finalized within the time period as extended by the C.B.R.

15.

In view of the above discussion, it is recommended that:

i. The competent authority to reopen the impugned O.I.O bearing No.29/2006 dated 28-03-2006 and annul the aforesaid O.I.O as being hit by time limitation as provided in the law and may proceed in accordance with the provisions of law.

ii. Compliance report of above-mentioned recommendation should reach this office within 30 days of its receipt by the Secretary Revenue Division.  

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated.                     2006

BEFORE THE FEDERAL TAX OMBUDSMAN

ISLAMABAD
COMPLAINT NO.558/2006

M/s. A.K. International,

Rawalpindi.







…Complainant

Versus

The Secretary,

Revenue Division,
Islamabad.







…Respondent

Dealing Officer: 




…Mr. Shamim Ahmad, Adviser

FINDINGS/DECISION

Present:
Mr. Mirza Saqib Siddeeq, ITP & A.R for the Complainant.

Mr. Zulfiqar Hussain Khan, D.C, Sales Tax, Rawalpindi & DR, for the Respondent.

 
The complaint under consideration was filed to challenge the findings in the Order-in-Original (O.I.O) bearing No.96/2006 dated 31-01-2006 and the Order-in-Appeal bearing No. 85 to 86/2006 dated 29-04-2006 on various grounds. The facts of the case, as stated by the Complainant, are summarised as follows:

a. A Show Cause Notice (S.C.N) dated 27-01-2004 was issued stating that the input tax of Rs.276,565 claimed by the Complainant was not admissible because the payments were not made through banking channel, thus violating the provisions of Section 73 of the Sales Tax Act, 1990 (the Act). The Complainant was asked as to why the above-mentioned amount along with the additional tax may not be recovered. 
b. The O.I.O was passed imposing the tax as mentioned above.
c. The Complainant went into appeal before the Collector (Appeals), Islamabad, agitating the findings in the O.I.O on two grounds. Firstly, that it was barred-by-time u/s 36(3) and secondly, that the provisions of Section 73 of the Act were only procedural. The Collector (Appeals) rejected the appeals on both counts.

d. At this stage the complaint under consideration was filed.

2.

The grievances of the Complainant are listed as follows:

a. The O.I.O was barred-by-time within the meaning of Section 36(3) of the Act, as it was passed after the lapse of two years.

b. Extension of time granted by the C.B.R was illegal because the C.B.R failed to prove that “exceptional circumstances” existed which could justify the said extension. Copy of C.B.R’s letter bearing No.6 (4) 2S/Adj/2005 dated 19-11-2005 was placed on record which did not enumerate any reason for the grant of extension.

c. The Collector (Appeals) erred in law in ignoring the above-mentioned facts and rejecting the Complainant’s appeal.

d. On the merits of the case, it was submitted that the Complainant deposited the amount in question at the head office. The fact that the provisions of Section 73 were not followed, did not justify the imposition of tax as they were merely procedural in nature. Reliance was placed on a case quoted as PLD 1963 S.C. 382.

e. It was pointed out that the S.C.N did not mention the sub-section of Section 36, which rendered it illegal.

f. The imposition of penalty and additional tax was also challenged because evasion of duty was not willful.

g. It was prayed that the O.I.O be declared void and illegal.

3.

The D.C (Law), Collectorate of Sales Tax & Central Excise, Rawalpindi, in her written reply raised the preliminary objection that the jurisdiction of the honourable F.T.O was ousted within the meaning of Section 9(2)(b) of the Establishment of the Office of Federal Tax Ombudsman Ordinance, 2000 (the F.T.O Ordinance) on the ground that the matter related to the determination of liability of tax for which legal remedies of appeal, review or revision were available under the relevant legislation. The Order-in-Appeal bearing No.85 to 86/2006 passed by the Collector (Appeals) was appealable before the Customs, Federal Excise & Sales Tax Appellate Tribunal, Islamabad u/s 46 of the Act.

4.

On the merits of the case following submissions were made:

a.
The extension in time u/s 45 of the Act was sought from the C.B.R because the Collectorate of Sales Tax (Adjudication), Rawalpindi was abolished. The C.B.R granted the said extension vide its letter referred to above in exercise of its legal powers.
b.
The decision of the honourable F.T.O. in complaint No.805/2003 (M/s. Pace International) which held that the time limitation u/s 36(3) was mandatory, did not create a precedent because it was not a judicial pronouncement. Each case had to be taken up independently and decided on its merits considering all facts. Another point raised was that in the complaint referred to above extension u/s 45 of the Act was not involved.
c.
Relying on the judgment of the honourable President of Pakistan in complaint No.335/2002, it was contended that if the law did not prescribe consequences for not performing a job within the given time, the act done after the expiry of the prescribed time did not become infructuous. It was added that “such an act may, however, be interfered if the circumstances so warrant”.
d.
Reliance was also placed on Article 254 of Constitution of Islamic Republic of Pakistan which stated that failure to comply with requirements as to time did not render an act invalid.
e.
The decision taken by the Collector (Appeals) was supported.
f.
Non-mentioning of the sub-section of Section 36 of the Act in the S.C.N by mistake did not make the order illegal, it was contended.

5.

Both A.R and D.R attended and the case was discussed at length. The decision of the honourable President of Pakistan on the representation made by the Respondent in complaint No.904/2005 (M/s. Pangraphics (Pvt) Ltd, Islamabad, as conveyed vide Law, Justice & Human Rights Division’s letter No.196/2005-Law(FTO) dated 26-05-2006 was brought on record. In this case the honourable F.T.O had held that extension of time granted by C.B.R u/s 45 of the Act was without any legal basis because the condition of the existence of “exceptional circumstances” was not fulfilled. This decision did not find favour with the honourable President of Pakistan and it was rejected in the following words:

“It appears that the Collector made order after obtaining extension of time from the CBR. In the FTO’s opinion the grant of extension by the CBR was not based on reasonable grounds. Whether the grant of extension by the CBR was based on reasonable grounds or not the Collector who made the order on the basis of the extension could not question the CBR’s decision. Thus so far as the Collector’s order was concerned he did not commit any act which amounted to maladministration”.

6.

The A.R, besides reiterating that the impugned O.I.O was barred-by-time u/s 36(3) of the Act, stated that the provisions of Section 73 of the Act were only procedural.

6.1

Regarding the decision of the honourable President of Pakistan in complaint No.904/2005 quoted above, he submitted that the present case was distinguishable.

7.

The D.R admitted the dates of the issuance of the S.C.N and the passage of the O.I.O. He, further, stated that after the decision by the Collector (Appeals), the Complainant had only one option available to him, i.e. to go in appeal to the Tribunal. For this very reason the provisions of Section 9(2)(b) of the F.T.O Ordinance came into play and the jurisdiction of the honourable F.T.O was ousted.

7.1

He was of the view that the time limit prescribed by Section 36(3) of the Act was not applicable in this case as the extension was granted by the C.B.R. When enquired as to why the C.B.R did not give any reason for the extension of time, the D.R could not give any explanation. He merely pointed out that it was due to the abolition of the Collectorate (Adjudication). 

8.

I have carefully gone through the decision of the Hon’ble President of Pakistan on a representation made against the decision in complaint No.904/2005 relied upon by the D.R, as reproduced in paragraph 5 supra. It may be observed here that every case has its own peculiar facts and circumstances, which has to be decided keeping them in view. It appears that when the case was placed before the Hon’ble President of Pakistan for decision, as the decision shows, it was not brought to his notice that the CBR, which is part of the Revenue Division, was as much within the purview of the jurisdiction of the FTO as any other functionary or officer subordinate to it, within the meaning of Section 9(1) of the Establishment of the office of Federal Tax Ombudsman Ordinance, 2000, which deals with the jurisdiction, functions and powers of the F.T.O. Accordingly, the honourable FTO can “investigate any allegation of maladministration on the part of the Revenue Division…..”. Therefore, it is evident that the case was not placed before the Hon’ble President in its true perspective, for it is based on the assumption or impression as if the CBR was not subject to jurisdiction of the FTO and no decision could be made adverse to the direction or decision of the CBR. This office is empowered to examine any decision of the CBR and if it is found to have suffered from maladministration, pass decision and make appropriate recommendations with regard thereto. Since the order of the Collector was based on the administrative decision of the CBR of extension of time which could very well be examined by the F.T.O to decide whether the same had suffered from “Maladministration”. In the instant case it is found that the same falls within the mischief of the term “Maladministration” as defined in the FTO Ordinance. Any order or decision based on such an order suffering from maladministration passed or made by the subordinate officer of the Revenue Division could also legally be declared to have suffered from maladministration and jurisdictional defect in the same manner as was the order of the CBR on which it was based. It is a firmly settled law that any superstructure based on illegal or void order has no legs to stand and has to fall on the ground alongwith the order on which it was based. See PLD 1958 S.C. 104. 

9.

Now I proceed to examine whether the decision of extension of time of the CBR in this case is valid and did not suffer from maladministration. The CBR gave no reason for granting extension of time in the instant case. Thus, the C.B.R failed to fulfill the requirement of law by not recording the reasons of the existence of “exceptional circumstances” which could justify the said extension. It only reflects the inefficiency and inaptitude on the part of Faisalabad Collectorate. It may be mentioned that extension was sought after 653 days of the issuance of show cause notice. By this time, the limitation provided by Section 36(3) of the Sales Tax Act, 1990 had already expired. The power to extend time vested in the CBR is neither absolute nor uncontrolled. On the contrary, it has been made subject to parameters provided by law i.e. existence of exceptional circumstances. Law has provided this criteria to avoid exercise of such power by the CBR arbitrarily or whimsically and to provide safeguards against undue harassment to taxpayers. Since the law has fixed the limitation period for decision of the case in respect of a particular show cause notice and extension could be made in exceptional circumstances, therefore, unless those exceptional circumstances are brought on record on the basis of which the CBR extended the time, its decision could safely be held to have suffered from illegality and maladministration. In this case, the Revenue Division has failed to give any cogent reason for giving extension of time after the expiry of such a long time, or that it applied its mind in deciding whether the circumstances existed in which this delay took place on the part of the officer of the Revenue Division in not deciding the case and if so, those constitute exceptional circumstances to justify extension of time. The decision of the CBR in this case in the absence of any such reasons or findings about existence of exceptional circumstances, therefore, was not only illegal but also suffered from arbitrariness adversely affecting the rights of the taxpayers to treat the proceedings to have come to an end on the expiry of the period of limitation so far as the said show cause notice was concerned.

10.

From the preceding discussion, it is quite evident that the decision of C.B.R of extending of time suffers from being violation of law, arbitrary, unreasonable, unjust and oppressive. As the maladministration of the C.B.R is being dealt with here, rather than that of the Collector, the instant case is distinguishable from the decision given in C.No.904/2005 by the honourable President of Pakistan. 

11.

The preliminary objection raised by the Respondent regarding the ouster of jurisdiction of this office within the meaning of Section 9(2)(b) of the F.T.O Ordinance is taken up. The provisions of the section had to be read with the provisions of Section 2(3)(i)(ii). Whenever maladministration is committed, the honourable F.T.O acquires jurisdiction in that case. The definition of maladministration is very wide and inclusive in nature and includes decisions, processes, recommendations, act of omission of commission which are contrary to law, rules and regulations and are perverse, arbitrary, unreasonable, unjust, biased, oppressive or discriminatory. The C.B.R while extending the time limit u/s 45 committed maladministration as elaborately discussed above.

12.

The argument of the Respondent on Article 254 of the Constitution of Islamic Republic of Pakistan 1973 is discussed and disposed of as follows. For facility of reference, this article is reproduced in extenso.

Article 254

“Failure to comply with requirement as to time does not render an act invalid: When any act or thing is required by the Constitution to be done within a particular period and it is not done within that period, the doing of the act or thing shall not be invalid or otherwise ineffective by reason only that it is was not done within that period”.

A bare reading of the Article makes it clear that it is applicable only to those acts which are required to be done under the Constitution itself within specified time prescribed in the Constitution. The objection raised by the Respondent in this regard is over-ruled.

13.

The Respondent had relied on the decision of the honourable President of Pakistan in complaint No.335/2002 referred to in para 4 (c) above. It was contended that when the consequences of not doing an act within time are not prescribed then act done after the expiry of the prescribed time does not itself become infructuous. The Respondent while making this argument lost sight of following two points in this regard:

a. The provision in the statute for deciding a matter within the time limit with further provision of the need of extending the said limit clearly amounts that it is mandatory. A provision for extension for 90 days by the Collector was provided. Another extension was provided in Section 45 of the Act in exceptional circumstances. It is, therefore, clearly mandatory. If it is upheld directory, the provision providing extension become redundant.

b. The last para of the decision of the honourable President of Pakistan was completely ignored which clearly states that such an act could be interfered with if circumstances so warrant. As has been explained above, the circumstances did warrant such an interference in the instant case.

14.

The judgments of the Tribunal are not binding on this forum. It is noted with surprise that the Tribunal had discussed the decision in the case of M/s. Pace International (Complaint No.805/2003 dated 28th May, 2004) and its confirmation by the honourable President of Pakistan, yet they decided otherwise. It may be emphasized here that the President, as the highest forum under F.T.O Ordinance, gave the decision against the representation of the Respondent. Therefore, his findings are mandatory in nature and the relevant provision is binding on all the functionaries of the government as well as this forum.

15.

The provisions of Section 36(3) of the Act are mandatory as has been discussed in a number of cases including the seminal case of M/s. Pace International (C.No.805/2003 dated 28-05-2004) which was upheld by the honourable President of Pakistan.

16.

In view of the above discussion, it is recommended that:

iii. The competent authority to reopen the impugned O.I.O bearing No.96/2006 dated 31-01-2006 and Order-in-Appeal bearing No.85 to 86/2006 dated 29-04-2006 under the provisions of Section 45A of the Sales Tax Act, 1990 and annul the aforesaid O.I.O as being hit by time limitation as provided in the law as well as annul the Order-in-Appeal for illegally upholding the time-barred O.I.O and may proceed in accordance with the provisions of law.

iv. Compliance report of above-mentioned recommendation should reach this office within 60 days of its receipt by the Secretary Revenue Division.

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated: 
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Mr. Muteen Alam, A.C, Sales Tax, Multan for the respondents.



Facts of the case as narrated in the complaint are that based on an audit report, the Additional Collector (Adjudication), Multan issued a show cause notice dated 17.06.04 to the complainant alleging evasion of sales tax of Rs.3442777/- by declaring less value of Hydrogen Gas @ Rs.5/- per cubic meter as against the market rate of Rs.50/- per cubic meter during the period from 1996-97 to 15.06.02. He decided the case vide Order-In-Original No.939/05 dated 30.06.05 ordering the complainant to pay the evaded amount of sales tax alongwith additional tax. The complainant filed appeal against the aforesaid O-I-O before Collector of Appeals, Multan wherein the complainant, among other grounds, also questioned the validity of the O-I-O because it was passed after the mandatory time limit of 90 days prescribed in the Sales Tax Act, 1990. The Collector rejected the appeal vide Order-In-Appeal No.261/06 dated 26.04.06. Both the impugned O-I-O No.939/05 dated 30.06.05 and the Order-In-Appeal No.261/06 dated 26.04.06 were illegal and liable to be annulled. The O-I-O was passed after 379 days of the issuance of show cause notice dated 17.06.04 beyond the mandatory time limit of 90 days, extendable by another 90 days, prescribed under sections 11(4) and section 36(3) of the Sales Tax Act, 1990 for making such an order. The O-I-O was hit by time limitation. Reliance was placed on FTO’s findings in complaint No.805/03 and President of Pakistan’s order dated 07.05.05 passed on a representation against FTO’s findings in the aforesaid complaint. The time for deciding the case was not extended. The Order-In-Appeal dated 26.04.06 was also hit by time limitation because it was passed after 97 days of the filing of appeal dated 11.10.05 as against the time limit of 90 days, extendable by another 90 days, as provided in section 45B(2) of the Act for passing Order-In-Appeal. Under section 36(2) of the Act, the show cause notice had to be served within three years of the relevant date. Since the show cause notice covered the period from 1996 to 17.06.01, it was also hit by time limitation. Hydrogen Gas, which was raw material of vegetable ghee, was exempt from payment of sales tax vide 6th Schedule to the Sales Tax Act, 1990. The fixation of market price of gas @ Rs.50/- per cubic meter by the valuation committee was arbitrary, discriminatory and against law. The O-I-O would disclose that the departmental representative submitted before the adjudication authority that “however it is also submitted that in a similar case M/s Haji Faqir Muhammad Ghee Mills Borewala has since been decided by adjudication authority @ Rs.7”. Charging market price of Rs.50/- per cubic meter from the complainant and Rs.7/- per cubic meter from another unit was discriminatory. Both the O-I-O and Order-In-Appeal may be declared as illegal.

2.

In his reply, the Collector of Sales Tax, Multan has submitted that the complainant was involved in evasion of sales tax by declaring less value of Hydrogen Gas @ Rs.5/- per cubic meter instead of market rate of Rs.50/- per cubic meter. The amount of sales tax evaded alongwith additional tax was, therefore, recoverable. The valuation committee was constituted for determination of value. The tax liability was created in accordance with decision of the valuation committee. No ‘maladministration’ was involved. Both orders were lawful. The time limitation as provided in sub-section (3) of section 36 of the Act was desirable and not mandatory as held by the Appellate Tribunal in sales tax appeal No.2149/LB/02 dated 05.03.03. The complainant sought multiple adjournments of various dates of hearing and caused delay in deciding the case. The show cause notice was issued under section 11 of the Sales Tax Act, which did not prescribe any time limitation for issuing of show cause notice. Hydrogen Gas was not exempt from payment of sales tax. The complainant failed to rebut allegations during adjudication proceedings. The value of gas was adopted keeping in view the market price of Hydrogen Gas prevailing at that time. The complaint lacked merit.

3.

In reply, the Collector of Appeals has submitted that the appeal was received on 11.10.05. The period for further 90 days was extended under section 45B (2) of the Sales Tax Act, 1990 as was also evident from paragraph 6 of the impugned Order-In-Appeal. The judgment was announced on 16.03.06. Thus the order was passed within the extended period. The complainant deliberately failed to pay livable tax on Hydrogen Gas. The case fell under section 36(1) of the Act, according to which show cause notice could be served within five years of the relevant date. The appellate authority vide Order-In-Appeal held that liability of last five years should be worked out. Hydrogen Gas was not exempt and was clearly taxable under the 6th Schedule to the Sales Tax Act, 1990. In compliance of the order of the Honourable Appellate Tribunal, a valuation committee was constituted under section 2(46)(e) of the Act for determination of value of Hydrogen Gas consumed in manufacturing. The complainant was assessed to tax liability on the value determined by the valuation committee. The complaint may be dismissed. If the complainant was aggrieved by the Order-In-Appeal, it had the remedy to file appeal before the Honourable Appellate Tribunal.

4.

During the hearing, the AR clarified that the complainant filed an appeal against Collector of Appeals’ order dated 26.04.06 before the Appellate Tribunal on 24.06.06, whereas it had filed complaint in the FTO Secretariat on 15.06.06, prior in point of time than the filing of appeal. He reiterated that the Order-in-Original was hit by time limitation as provided in section 36(3) and 11(4) of the Sales Tax Act, 1990. He also contended that the Order-In-Appeal was also hit by time limitation as provided in section 45B(2) of the Act. He added that vide SRO.443(I)/95 dated 31.05.1995, the CBR had fixed Rs.5/- per cubic meter as sales tax on Hydrogen Gas. The SRO was rescinded on 13.06.1996. The complainant was not aware of the same and kept on paying sales tax @ 5/- per cubic meter. The AR added that the complainant had raised the question of time-bar before the Collector of Appeals who did not give only findings on that account. He argued that even if the show cause notice had invoked only section 11 of the Act, the O-I-O passed in the case was hit by time limitation as provided in section 11(4) of the Act. The O-I-O was passed long after the expiry of the mandatory period in the absence of extension in time for deciding the case. Valuation Committee’s decision fixing value at Rs.50/- per cubic meter of Hydrogen Gas was not supplied to the complainant. The committee did not fix any value. In a similar case, Rs.7/- per cubic meter was adopted and assessed. He added that the ADRC had vide its decision dated 26.04.06 determined the price of gas @ Rs.2.25/- per cubic meter and that even the Collector had decided an other case @ Rs.3.67/- per cubic meter 

5.

The DR submitted that the demand was raised under section 11(4) of the Sales Tax Act, which did not prescribe any time limit for raising a demand. The complainant’s contention on that account was, therefore, wrong. No doubt, the O-I-O was to be passed within 90 days as per the provisions of section 11(4) of the Act and no extension in the time for deciding the case was granted but the prescribed time limit was not mandatory as decided by the Appellate Tribunal in number of cases. He added that the complainant sought four adjournments of hearings fixed for 19.04.05, 25.05.05, 12.05.05 and 15.07.05 and was, therefore, responsible for delay in deciding the case. He further submitted that the Valuation Committee had decided the value @ Rs.50 per cubic meter. 

6.

The arguments of the two sides and records of the case have been considered and examined. The Additional Collector (Adjudication) issued a show cause notice dated 17.06.04 to the complainant framing various charges against the complainant for violation of different provisions of law, asking it to show cause as to why the evaded sales tax alongwith additional tax be not recovered under the provisions of sections 11 and 34 of the Sales Tax Act, 1990 and why penalty be not imposed under section 33 ibid. The Deputy Collector (Adjudication) decided the case vide Order-In-Original No.939/05 dated 30.06.05. Complainant’s main contention is that the D.C passed an out-of-jurisdiction order in violation of the provisions of section 11(4) and 36(3) of the Act because the order that was required to be passed within a mandatory period of 90 days, as provided in law, was passed long after the expiry of 90 days. The impugned O-I-O, the AR argued, was hit by time limitation. The DR, on the other hand, argued that the time limitation was directory and not mandatory and that the complainant should seek remedy against Collector of Appeals’ order dated 26.04.06 before the Appellate Tribunal.
7.

In the present case, the show cause notice was issued by the Additional Collector on 17.06.04 invoking, among other provisions of law, section 11 of the Sales Tax Act, 1990. A perusal of parawise comments filed by Collector (Appeals) and the Collector of Sales Tax, Multan reveals a contradiction. While, vide paragraphs 4 and 5 of his comments, the Collector of Appeals says that the case fell under section 36(1) of the Act, which prescribed issuance of show cause notice within five years of the relevant date, the Collector of Sales Tax, vide paragraph 4 of his comments, says that the show cause notice was issued under section 11 of the Act, which did not prescribe any time limitation for issuance of show cause notice. In its appeal filed before the Collector of Appeals---which has since been decided-the complainant had also argued before the appellate authority that the order passed by D.C (Adjudication) was hit by time limitation provided in section 36(3) of the Sales Tax Act, 1990. The order had to be passed within 90 days whereas the same was passed after 11 months. It is observed that the Collector did not give any finding on this plea, despite the fact that he holds in the parawise comments on the complaint submitted by him that the case fell under section 36(1) of the Act. The record of the case reveals that show cause notice also invoked provision of section 11 of the Act. The question of time limitation raised by the complainant with reference to section 36(3) of the Act could have been examined and considered by Collector (Appeals) in the light of provisions of section 11 of the Act, for even according to section 11(4) of the Act, the order was required to be passed within 90 days, which was not done. Collector (Appeals) failed to do so. The O-I-O was passed on 30.06.05 after 11 months of the issuance of show cause notice. The proviso to sub-section (4) of section 11 of the Sales Tax Act, 1990 reads as under: -

“Provided that order under this section shall be made within ninety days of issuance of show cause notice or within such extended period as the Collector or, as the case may be, Collector (Adjudication) may, for reasons to be recorded in writing, fix provided that such extended period shall in no case exceed ninety days”.

According to sub-section (3) of section 36 of the Sales Tax Act, 1990 the competent authority after considering the objections of the person served with a notice to show cause under sub-sections (1) or (2) of section 36 of the Act could determine the amount of tax or charge payable. However, Proviso to section 36(3) reads as under:-

“Provided that order under this section shall be made within ninety days of issuance of show cause notice or within such extended period as the Collector or as the case may be Collector (Adjudication) may, for reasons to be recorded in writing, fix, provided that such extended period shall in no case exceed ninety days.”

8.

It was held by the FTO in complaint No.805/03, involving sales tax liability, that “in the instant case show cause notice was issued on 16.06.2002 and Order-in-Original was passed on 13.05.03 after about 11 months of the issuance of notice which is clearly hit by time limitation as provided in law. Maladministration is therefore established”. The FTO had, therefore, recommended in that case the cancellation of impugned O-I-O. The department represented against the aforesaid decision of the FTO before the President of Pakistan. The President was pleased to reject the departmental representation vide order dated 07.05.05, paragraphs 3 and 4 of which are reproduced below:

3.
“The department contends that the time limit under section 36(3) ibid was merely directory and not mandatory. The contention does not seem to be valid. Where inaction on the part of a public functionary within the prescribed time is likely to affect the rights of a citizen the prescription of time is deemed directory but where a public functionary is empowered to create liability against a citizen only within the prescribed time it is mandatory. The FTO’s decision must be sustained.
4.
Accordingly, the President has been pleased to reject the representation of the department”. 

9.

Since the impugned O-I-O creating liabilities was passed by the D.C after the expiry of time limit prescribed in section 11(4) of the Act, which prescribes that the order under the section should be passed within 90 days of the issuance of show cause notice, extendable for another 90 days for reasons to be recorded in writing by the Collector, the D.C’s order is hit by time limitation as prescribed in section 11(4) of the Sales Tax Act, 1990. The Presidential order dated 07.05.05 (mentioned above) passed on departmental representation filed against FTO’s findings in complaint No.805/03 laying down the principle that where liability was created by a public functionary the prescribed time limit was mandatory applies to the present case also because a similar time limitation is provided in section 11(4) of the Act (Section 11 was invoked in the show cause notice). Judged on the criterion/principle laid down by the Honourable President of Pakistan, the impugned O-I-O, creating liabilities against the complainant is found to be hit by time limitation as provided in law and is liable to be annulled.

10.

No doubt, the complainant had filed appeal before the Collector of Appeals but the same had been disposed of vide Order-In-Appeal dated 26.04.06. Against the aforesaid Order-In-Appeal, the complainant has filed an appeal before the Appellate Tribunal on 24.06.06. However, the complainant filed this complaint in FTO’s Secretariat on 15.06.06.  According to the provisions of FTO Ordinance, 2000, the FTO is competent to diagnose, investigate, redress and rectify any injustice done to a person through ‘maladministration’ by functionaries administering tax laws. The definition of ‘maladministration’ as provided in section 2(3) of the FTO Ordinance, 2000 includes, interalia, a decision, process, recommendation, act of omission and commission, which is contrary to law, rules and regulations or is a departure from established practice or procedure unless it is bonafide and for valid reason and also includes neglect, inattention, delay, inefficiency and inaptitude, in the administration or discharge of duties and responsibilities. Both sections 11(4) and 36(3) of the Act lay down that the orders under these sections are to be passed within 90 days of the issuance of show cause notice or within such extended period as the Collector, or, as the case may be, the Collector (Adjudication) may, for reasons to be recorded in writing, fix provided that such extended period shall in no case exceed 90 days. Surely, the period prescribed in the aforesaid sections of the Act for deciding a case, where liability is created, is mandatory, as already held by the Honourable President of Pakistan in representation filed against FTO’s findings in complaint No.805/03, reproduced above. 

11.

The Collector of Appeals has in his parawise comments argued that if the complainant was aggrieved by the orders passed by the appellate forum it had the remedy of filing appeal before the Appellate Tribunal under section 46 of the Sales Tax Act, 1990. It is observed that the complainant has filed an appeal against Collector of Appeals’ order before the Appellate Tribunal. However, the present complaint was filed in this forum on 15.06.06 whereas the appeal before the Appellate Tribunal was filed on 24.06.06, later than filing the complaint in the FTO Secretariat. Section 9(2)(a) of FTO Ordinance, 2000 is reproduced below: 

“(2)
The Federal Tax Ombudsman shall not have jurisdiction to investigate or inquire into matters which:

(a)
are subjudice before a court of competent jurisdiction or tribunal or board or authority on the date of the receipt of a complaint, reference or motion by him”.

The present complaint, which was presented in the FTO Secretariat on 15.06.06, was not subjudice on the day of presentation in terms of the provisions of section 9(2)(a) of the FTO Ordinance, 2000, because the appeal in the case was filed before the Appellate Tribunal on 24.06.06. The affected parties have a right to file complaints before the FTO in cases involving ‘maladministration’ and to safeguard their remedy on merits, may also file appeals before appellate forums to get decision on merits in case they failed to establish ‘maladministration’. The only condition is that on the date of filing of complaint, the matter should not be subjudice before any Tribunal etc. Scope of complaint is limited to the question of ‘maladministration’, which is within administrative sphere, whereas Appellate Tribunal can adjudicate the case    on pure merits. The FTO is competent to investigate complaints falling within the definition of ‘maladministration’ in terms of the provisions of FTO Ordinance, 2000. The failure to decide a case within the mandatory time limit prescribed in law, besides being illegal and unlawful, is purely an administrative issue. It constitutes an administrative lapse that falls well within the definition of ‘maladministration’, which covers not only the acts of omission and commission and acts contrary to law but also neglect, inattention, delay and inefficiency in the administration of tax laws. The FTO Ordinance aims to provide relief to cases involving ‘maladministration’. This forum is, therefore, competent to investigate complaints involving ‘maladministration’. In this case ‘maladministration’ is established in that the D.C (Adjudication) passed an order, which was hit by time limitation as provided in section 11(4) of the Sales Tax Act, 1990 and the Collector (Appeals), though admitting in his parawise comments on the complaint that the case fell within the purview of section 36 of the Act, did not give any finding on complainant’s plea of time limitation in that section nor did he realize that even if section 36 of the Act was not invoked in the show cause, the show cause notice did invoke section 11 of the Act, the sub-section (4) of which also prescribes an identical time limitation and, therefore, failed to hold the order passed in the case as time barred. In view of the foregoing discussion, and in view of the Presidential decision dated 07.05.05 holding that “……..but where a public functionary is empowered to create liability against a citizen only within the prescribed time it is mandatory…….”, it is held that the impugned O-I-O No.939/05 dated 30.06.05 is hit by time limitation as provided in law. The Order-In-Appeal No.261/06 dated 26.04.06 is also not legally sustainable as it has upheld an order which ab-initio void as such should fall on the ground as being a superstructure based on a void order (PLD 1956 S.C 104 may be referred). ‘Maladministration’ is established. The respondents should, therefore, annul both the impugned Order-In-Original and the Order-In-Appeal under section 45A of the Sales Tax Act, 1990. Since appeal has also been filed before the Appellate Tribunal to challenge the order on merits, therefore, the complainant, in the event that the respondents  reopen the case and annul the impugned O-I-O and the Order-In-Appeal under section 45A of Sales Tax Act, 1990, as is being  recommended in this case, will withdraw its appeal from the Appellate Tribunal. Accordingly, it is recommended that the Revenue Division direct the competent authority to:

i)
Annul the impugned O-I-O No.939/05 dated 30.06.05, being time barred, and the Order-In-Appeal 261/06 dated 26.04.06 for upholding a time barred/void order, under section 45A of the Sales Tax Act, 1990. The respondents may, however, proceed further in the matter in accordance with the provisions of law.

ii)
Compliance be reported within 30 days of the receipt of this order.

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:


-2006

BEFORE THE FEDERAL TAX OMBUDSMAN

REGIONAL OFFICE

LAHORE

COMPLAINT NO.715/2006

M/s Naveed Impex

Iqbal Street, Rail Bazar

Gujranwala.







…Complainant

Versus

The Secretary, 
Revenue Division, 
Islamabad.







 …Respondent

Dealing Officer 




…Mr. Muhammad Akbar, Advisor
FINDINGS/DECISION
Present:
Mr. Mudassar Shujah, Advocate for the complainant. 

Dr. Muhammad Adnan Akram, D.C., Sales Tax, Lahore for the respondents.



Facts of the complaint are that Deputy Collector (Adjudication), Gujranwala issued the complainant a show cause notice dated 22.11.03 framing various charges against it. The complainant contested the show cause notice. The D.C subsequently passed Order-In-Original No.195/04 dated 22.05.04 (despatched on 26.05.04, received by the complainant on 28.05.04), without lawful jurisdiction after the expiry of time limit provided in section 36(3) of the Sales Tax Act, 1990. The O-I-O, in fact, was passed after a lapse of 183 days of the date of issuance of show cause notice (received after 190 days). The impugned O-I-O was void because it was passed after expiry of time limit of 90 days set out in the proviso to the aforesaid section. The order could have been passed within 180 days, if an extension of another 90 days was allowed by the competent authority but no such extension in the time for deciding the case was ever obtained. The FTO had already held in complaint No.805/03 that time limit set out in section 36(3) of the Act was mandatory. The President of Pakistan endorsed FTO’s decision vide Law and Justice Division’s order No.185/04 dated 07.05.05. The FTO had allowed same relief and dispensation in identical cases. The complainant had filed appeal against the impugned O-I-O, which was rejected by Collector (Appeals). No further appeal was filed before the Appellate Tribunal. The O-I-O passed by the D.C may be declared without lawful jurisdiction and cancelled because it was hit by time limitation as provided in section 36(3) of the Act.

2.

In reply, the Collector, Sales Tax, Gujranwala has submitted that the complainant had claimed refund against invoices received from units suspected of issuing fake/flying invoices. The complainant had failed to provide proof of mode of transportation, such as truck bilties and inward gate passes. Show cause notice was, therefore, rightly issued, asking the complainant why recovery of Rs.1232602/-, received by it as input tax credit/refund illegally, be not recovered together with additional tax and why penalty be not imposed. The case was decided vide O-I-O No.195/04 dated 22.05.04 ordering recovery of the aforesaid amount alongwith additional tax and penalty. The complainant’s appeal filed before Collector (Appeals) was rejected. At the adjudication stage, the complainant had neither submitted written reply to the show cause notice nor had it attended the hearings personally or through its counsel despite the fact that as may as six hearing opportunities were provided. Delay in deciding the case occurred due to heavy load of work and late submission of comments/replies from the parties. Delay may be ignored in the interest of government revenue. In so far as President of Pakistan’s decision cited by the complainant was concerned, the case in question was different from the present case. In the referred case, the complainant had filed claim of input tax refund, which was not given to him in time whereas in this particular complaint the complainant had received refund by producing fake/flying invoices and had thus contravened the provisions of Sales Tax Act, 1990. The complainant could not be allowed to evade government duty and taxes. The time limit provided in law was merely directory in nature, as held by various superior courts. The case had already been decided by two judicial forums in favour of the department. The complainant may be rejected.  

3.

During the hearing, the AR reiterated the arguments advanced in the written complaint, emphasizing that the O-I-O was passed much after the expiry of time limitation of 90 days as prescribed in sections 11(4) and 36(3) of the Sales Tax Act, 1990. There being no extension in the time for deciding the case, the O-I-O was hit by time limitation. Asked whether the complainant had taken the plea of time limitation before D.C (Adjudication) or Collector (Appeals), he admitted that no such plea was taken or agitated before any of the two forums. He further added that the respondents had failed to establish that complainant’s suppliers were fake units. The suppliers did not issue any fake invoices and the transactions were genuine. Refund was claimed lawfully.

4.

The DR submitted that the complainant obtained refund of sales tax on the basis of fake invoices, which, when detected by the audit, led to the institution of the case against the complainant for recovery of illegally obtained refund. The adjudication officer did not delay the proceedings. It was the complainant who failed to submit its defense or appear before the adjudication authority as was evident from the O-I-O itself. The complainant received input tax credit unlawfully. It did not raise the plea of time limitation either before the D.C (Adjudication) or before Collector (Appeals). The adjudication officer passed the order on merits of the case. The Collector (Appeals) had passed a comprehensive and appealable order on the merits of the case. As regards complainant’s argument that the suppliers were genuine, he added that paragraph 8 of Collector (Appeals)’ order (on record) showed that the suppliers of the complainant were not found physical present even at the time the departmental representative visited the sites at addresses given in applications for registration.

5.

The arguments of the two sides and records of the case have been considered and examined. Through show cause notice dated 22.11.03 the complainant was accused that it had illegally claimed refund against fake and flying invoices issued by units suspected of issuing such invoices. The D.C (Adjudication) decided the case vide O-I-O No.195/04 dated 22.05.04, ex-parte, because, as revealed by the O-I-O, the complainant did not attend hearings personally or through its counsel. The complainant is now seeking cancellation/annulment of impugned  O-I-O 195/04 dated 22.05.04 on the ground that the adjudication authority passed the order after expiry of mandatory period of 90 days prescribed in section 36(3) of the Sales Tax Act, 1990 for passing an order. The aforesaid O-I-O was passed on 22.05.04. The complainant had the notice of the matter alleged in the complaint at the time the O-I-O was passed way back in May 2004 but at that time it did not file any complaint of ‘maladministration’. As per the provisions of section 10(3) of the FTO Ordinance, 2000, a complaint is required to be filed not later than six months of the day on which the person aggrieved first had the notice of the matter alleged in the complaint. This complaint was instituted in the FTO Secretariat on 26.06.06 long after the expiry of six months period from the day on which the complainant, aggrieved by the impugned O-I-O, first had the notice of the matter alleged in the complaint. As it is, this complaint of ‘maladministration’ alleged in respect of O-I-O No.195/04 dated 22.05.04 is not entertainable as the same is hit by time limitation as provided in section 10(3) of the FTO Ordinance, 2000. It is also observed that in the appeal filed before Collector (Appeals), the complainant raised a number of points of law and fact without raising before him the plea of time limitation as prescribed in section 36(3) of the Act. In fact, the complainant sought redress of its grievances from Collector (Appeals) on the merits of the case. Dealing with complainant’s arguments advanced before him, the Collector (Appeals) has passed an appealable order on the merits of the case. The complainant may, therefore, if so advised, appeal against Collector (Appeals)’ order before the Appellate Tribunal and obtain decision on the merits of the case.

6.
The complaint is disposed of with observations made above.

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:


-2006
BEFORE THE FEDERAL TAX OMBUDSMAN

REGIONAL OFFICE

KARACHI
COMPLAINT NO.740/2006
M/s. Rakhsani Builders,

C-64, Railway Housing Society,

Joint Road, Quetta.
Through : M/s. Hasan & Company,

Rustam Jee Lane, 

Off: Jinnah Road, Quetta.





…Complainant

Versus
The Secretary, 

Revenue Division,

Government of Pakistan,

Islamabad.







…Respondent

Dealing officer:

…Mr.Asad Arif, Advisor.

FINDINGS/DECISION
Mr. Kamal Hassan Siddiqui, Advocate : for the Complainant.

Mr. Muhammad Ibrahim Vighio, Additional Collector, Sales Tax : for the Respondent. 



The complainant is working as a contractor and is aggrieved by deduction of sales tax at source from his security deposit.

2.

Brief facts of the case are that the complainant, duly registered with the Sales Tax Department, executed a contract in 2003 with the Irrigation Division, Quetta for construction of tube wells purely for agriculture purposes in the draught affected area under DIMRC program funded by Asian Development Bank. As per the terms of the contract, the complainant had made some deposit with the Irrigation Division as security for due performance of undertaking and obligations of the tender under which the contract was awarded.  It is stated that during the year 2005, the Irrigation Department asked the complainant to produce sales tax invoices for pipes installed in the construction of tube wells failing which it threatened to deduct the sales tax at source from running bill amount payment. Then, all of a sudden, without prior intimation, the Irrigation Department deducted sales tax amounting to Rs.2,422,367 at source from his security deposit and issued a deduction certificate in this behalf.  Feeling aggrieved by such action of the Irrigation Department, the complainant approached the Deputy Collector, Sales Tax, Quetta through letter dated 18.11.2005 but in response thereto, the Deputy Collector issued a letter dated 29.11.2005 to the Irrigation Department to deposit the entire amount so deducted in the Government exchequer.  The complainant then approached the Central Board of Revenue (CBR) for reimbursement of the tax so deducted on the grounds that such deduction of sales tax at source was illegal as the Board itself had already clarified vide letter No.4(47)STB/98(Vol-I) dated 09.04.2002 that no deduction of sales tax at source is to be made because such sales tax deduction at source is not in line with the present Vat-Mode invoice-based sales tax scheme.  It was further represented that the Irrigation Department wrongly asked the complainant to provide sales tax invoices for pipes as the complainant never made any kind of supply/sale of pipes to the Irrigation Department nor is the complainant registered as supplier with the Department.  It was stated that the words “supply and placement of MS pipes” used in the tender document clearly showed that the contractor himself will arrange the pipes and the Department would not provide the same and that this does not mean that the contractor had supplied MS pipes or gravel to the Irrigation Department.  The complainant further argued that the MS pipes consumed in the tube well become an integral part of the tube well and that the work done by the contractor is not taxable because it does not constitute supply of movable goods.  It was further contended that the fact that the complainant worked as a contractor and not as a supplier is also evident from the income tax deducted on payment made to him by the Irrigation Department which was @ 6% while the income tax deduction rate in the case of supplier is 3.5% under the Income Tax Law. It was further urged that the work done by the complainant is not taxable as it does not constitute supply of movable goods as tube well is not like goods to supply but it is an immovable property like building and roads etc and that by their letter No.4(47)STB/98(PT-2) dated 02.04.2002, the Board has already held that there is no sales tax on immovable property such as building and roads etc since these are excluded from the definition of goods under the Sales Tax Act, 1990. The complainant, accordingly, prayed that since there is no sales tax on execution of construction contractor nor the complainant charged any such sales tax and that the sales tax cannot also be deducted at source, therefore, he requested the Board to issue instructions to the Collectorate and Irrigation Department to reimburse the security deposit amounting to Rs.2,422,367 which was withheld by the Irrigation Department on behalf of the Sales Tax Department.  The CBR vide its letter dated 11.07.2006, however, rejected the above representation of the complainant in the following words:

“I am directed to refer to M/s. Hassan & Company, Quetta’s letters vide C.No. Nil dated 05.04.2006 and 19.02.2006 on the subject above and to state that since the request made therein is not tenable under the law therefore, the same cannot be acceded to by the Board”.

3.

The complainant has felt aggrieved by such summary dismissal of his representation and hence the present complaint.

4.
During the course of hearing, the learned A.R of the complainant reiterated the same arguments as he gave in the representation made to the CBR to establish that the activity carried on by the complainant was not liable to sales tax.  He, therefore, prayed to order for reimbursement of the amount withheld and deposited in the Government Treasury by the Irrigation Department on the instructions of the Sales Tax Department.

5.
Replying to the allegations in the complaint, the Additional Collector in his written report has stated that the deduction of sales tax was made in compliance of the directives of the Audit Department as the complainant made taxable supply in placement of MS pipes for the installation of tube well.  It is further stated that words “supply and placement of MS pipes” used in the tender document indicate that the supply of pipes was also made by the contractor.  It is contended that the supply and subsequent installation of tube well is a taxable activity under section 3 of the Sales Tax Act, 1990 regardless of the terms of individual contract. It is further urged that the Board, vide letter dated 02.04.2002, has already clarified that the installation of tube well is a taxable activity and that such installation of tube well does not come within the ambit of construction work and hence is taxable. It is further stated that the complainant claimed an amount of Rs.917,385 as input tax during the tax period of May, 2003 paid in June, 2003 and failed to deposit sales tax (out put tax) and that tube well are not constructed but are always installed.  In view of this, it is stated that the complainant made taxable supplies to the Irrigation Department and carried out a taxable activity and was thus bound to pay sales tax under the law.

6.

Responding to the above, the learned A.R of the complainant has stated that so far as the claim of input tax of Rs.917,385 is concerned, this was claimed on import of dumping trucks and not on purchase of pipes and, therefore, the contention of the Department in this behalf is incorrect. It is further stated that the Department’s assertion that in their letter dated 02.04.2002, the CBR has already held the installation of tube well as a taxable activity is also incorrect because nowhere in this letter, the CBR has given any such opinion. On the other hand, it is clearly provided thereon that “no sales tax is payable when a contractor constructs a building or a road for a Government Organization. However, any subsequent supply and installation of Air-Conditioners, Fire Fighting Equipments etc for such buildings is taxable as such goods are not immovable property”. 

7.

Parties have been heard and the record produced has been examined.  

8.

The question as to whether the activity carried on by the complainant is taxable or not would fall outside the jurisdiction of this office as it relates to assessment and determination of liability of tax and, therefore, this office would refrain from giving any finding on this issue in view of the bar placed by clause (b) of sub section (2) of section 9 of the establishment of the Office of FTO Ordinance, 2000.  However, the manner and method under which the sales tax has been withheld from the security deposit of the complainant reeks of arbitrary exercise of power as the tax has been collected in a manner which ignores the provisions of law and circular instructions of the Board. It involves the exercise of power which shows administrative excess which tantamounts to maladministration.  

9.

Under section 11 of the Sales Tax, 1990, if a person is found not to have paid tax due on supplies made by him or has made short payment, then assessment of sales tax payable by that person has to be made but no order under the said section can be made unless a show cause notice is given to the person in default specifying grounds on which it is intended to proceed against him and the Sales Tax Department shall take into consideration the representation made by such person in this behalf and provide him with an opportunity of being heard.  During the course of hearing, the D.R was asked as to whether before the Irrigation Department was directed to deduct the sales tax from the security deposit of the complainant any show cause notice was issued and any assessment order was passed raising the tax demand in question.  The D.R, however, stated that neither any show cause notice was issued nor any Order-in-Original was passed in this case. Thus, in the absence of such an order, the complainant was denied even of an option to approach the appropriate forum for redressal of his grievances if he had felt dissatisfied by such an order. 

10.

Admittedly no show cause notice was issued to the complainant and he has been condemned as a defaulter without allowing him an opportunity of hearing.  It is an old maxim of law that no one should be condemned unheard. The principle of natural justice requires that hearing be granted to a person being condemned unless the relevant statute specifically excludes such an opportunity of hearing. In cases like this on the other hand, the relevant provisions of law specifically require issuance of show cause notice and grant of opportunity of hearing.  Since such an opportunity was denied to the complainant, therefore, the action of withholding the sales tax being contrary to law and principles of natural justice is not sustainable and tantamounts to maladministration.  In the circumstances, it is recommended that:

i).
CBR to withdraw their letter C.No.1(13)S.T.T/2005-PE dated 11.07.2006 addressed to M/s. Hassan & Company, the authorized representative of the complainant and 
ii)
CBR to direct the concerned authority to examine the matter afresh and process and settle the same on its merits within 60 days of the receipt of this order in accordance with law and facts of the case after providing a reasonable opportunity of hearing to the complainant.

iii).
Compliance be reported within seven days after doing the needful in terms of (i) & (ii) above.

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:


-2006

 BEFORE THE FEDERAL TAX OMBUDSMAN

REGIONAL OFFICE

LAHORE

COMPLAINT NO.797/2006

M/s Al-Vera Enterprises (Pvt) Limited

15-KM, Sheikhupura Faisalabad Road,

Sheikhupura.







…Complainant

Versus

The Secretary, 
Revenue Division, 
Islamabad.







…Respondent

Dealing Officer:




…Mr. Muhammad Akbar, Advisor
FINDINGS/DECISION
Present:
Mr. Omer Arshad Hakeem, Advocate for the complainant. 

Mr. Munib Sarwar, D.C., Sales Tax, Lahore and Mr. Riasat Ali, (Sr. A), Collectorate of Sales Tax, Lahore for the respondents.



The complainant, a registered manufacturer-cum-exporter, exported goods worth US$ 7878035/- during the year 2005-06. During the year from May 2001 to September 2005, the complainant had claimed refund of input tax of Rs.67875923/-, which it had paid on the goods exported. The complainant had procured all inputs from sales tax registered suppliers after payment of sales tax and was entitled to refund of input tax paid used in the manufacture of goods exported in terms of section 10(2) of the Sales Tax Act, 1990 read with Refund Rules notified vide SRO.575(I)/02 dated 31.08.02. As per law and the relevant rules the input tax incurred in connection with exports was refundable within 30 days of the filing of returns. The respondents were required to sanction refund within 30 days but an amount of Rs.58067022/- had not been sanctioned to-date despite the fact that the complainant had furnished long ago all the supporting documents as required in the Refund Rules. The failure to decide the refund claims amounted to ‘maladministration’. The respondents may be advised to sanction refund of Rs.58557997/- without further loss of time.

2.

In reply, the Collector, Sales Tax, Lahore has submitted that to claim zero-rated refund under sections 4 & 10 of the Sales Tax Act, read with Refund Rules, 2002, one has to establish export through shipping bills and other export and connected documents. The scrutiny of refund claims of the complainant revealed that the STARR system had reported number of discrepancies/ objections relating to sales tax invoices, bills of entry, shipping bills and non-submission of proof of payment/details by the complainant. Since the complainant had not provided any explanation to justify exports, pending refunds could not be finalized. Refunds, which were found admissible, were sanctioned. The complainant had also failed to provide the details of RCPS for the period September to October 2001. Therefore, the claims for the said tax period could not be processed. Refund claims for the tax period May 2001 to September 2005 were, therefore, under lot of objections because the complainant apart from not submitting a number of documents also failed to submit the relevant summary statements or count wise break-up of inventories nor did it provide proof of payments as required under section 73 of the Sales Tax Act, 1990. The aforesaid objections and non-submission by the complainant of proof of payment rendered input tax inadmissible. All the information was to be provided by the complainant and the complainant was required to remove the objections. Unless and until the requisite information/ documents were provided and the objections were removed, the claims could not be disposed of. Refund claims found admissible were sanctioned, the rest of the claims were deferred due to aforesaid objections relating to sales tax invoices, bills of entry, shipping bills, proof of payment etc. No ‘maladministration’ was committed. The complaint may be dismissed.

3.

During the hearing, the AR reiterated the arguments advanced in the written complaint. He explained that the complainant had filed claims during the period May 2001 to September 2005 for an amount of Rs.67875923/-. Out of which part payment was made. The complainant had submitted all the supportive documents necessary for finalizing the claims but the claims were not finalized. He added that the respondents had communicated certain objections to them only after filing the complaint in the FTO Secretariat. Even so, the AR added, the complainant was prepared to submit the missing documents, if any, and remove the objections raised by the department. 

4.

The DR was asked to explain the delay in settling complainant’s refund claims. He could not give any satisfactory explanation except that the claims were under objections and that the complainant had failed to submit a number of supportive documents and proof of payments, as required under section 73 of the Sales Tax Act, 1990. He added that the complainant had filed claims manually. Those were required to be converted into CDs for processing on computer. Asked as to when the objection memos were despatched to the complainant asking it to remove the objections, the DR submitted that the memos were despatched on 11.08.06. He also submitted that as soon as the complainant supplied the supportive documents and removed the objections, the pending refund claims would be processed quickly. The AR stated that the complainant would be submitting the relevant documents/information as well as proof of payments, called for by the respondents, within the next couple of days.

5.

As a result of ensuing discussion, it was agreed between the AR and the DR that the complainant would supply all the documents asked for and remove the objections raised by the respondents to enable the department to process the claims and decide them on their merits. It was also agreed that the respondents would sanction those refund claims that were found in order and admissible under law, but where any claim, on processing was found inadmissible, the respondents would issue show cause notice to the complainant before rejecting the same to enable it to seek further remedy from an appropriate forum. It was also agreed between the AR and the DR and that the claims would be processed and finalized on merit, in accordance with the provisions of law, within a period of three months.

6.

The arguments of the two sides and records of the case have been considered and examined. The question arises that if the respondents were convinced that the complainant had not supplied certain documents and its claims were attracting certain objections they should have conveyed all their concerns and objections to the complainant as and when the claims were filed. They failed to do so. The DR admitted during complaint proceedings that the objections memos (copies on record) were issued to the complainant on 11.08.06 after the complainant had filed its complaint in the FTO Secretariat. Clearly, complainant’s claims of refund have suffered from ‘inattention’ on the part of the respondents leading to an inordinate and exceptionable delay in disposal thereof. Such delays should be avoided. Anyhow, ‘maladministration’ is established. Considering, however, that the two sides have agreed to a course of action as outlined in paragraph 5 supra, it is recommended that the Revenue Division/CBR direct the competent authority to:

i.
Finalize those refund claims of the complainant as are found admissible under law on merits and, where any claim, on processing, is found inadmissible and not in accordance with the provisions of law, the respondents will issue show cause notice before rejecting the same to enable the complainant to seek further remedy from a competent forum. On its part, the complainant will supply all the missing documents, statements etc. asked for, and remove the objections raised by the respondents, to enable them to process and decide the claims on their merits.

ii.
Compliance report be submitted within three months of the receipt of this order

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:


 -2006
BEFORE THE FEDERAL TAX OMBUDSMAN

ISLAMABAD
COMPLAINT NO.853/2006

M/s. Askari Enterprises,

Faisalabad.







…Complainant

Versus

The Secretary,

Revenue Division, 
Islamabad.







…Respondent

Dealing Officer:




…Mr. Shamim Ahmad, Adviser

FINDINGS/DECISION

Present:
Syed Arshad Hussain, Advoate & A.R for the Complainant.

Mr. Tahir Abbas, A.C, Sales Tax & DR, for the Respondent.

 
The Complainant is registered under the Sales Tax Act 1990 (the Act) and is a supplier of petroleum products purchased from Pakistan Oilfields Limited (P.O.L). During the period 2003-04, sales tax was deducted from its purchases. The claim of input tax was made, which was denied. The details of the case are as follows:

a. Audit Officer, DRRA, Lahore, as stated in the complaint, erroneously observed that the invoices submitted by the Complainant did not contain informations like value, rate, sales tax etc. and concluded that it resulted in the short payment of sales tax amounting to Rs.743,323/-. It was claimed that the observation of the Audit Officer was patently incorrect as all the said information was available.

b. For this socalled irregularities/omission, a contravention case was framed and the matter was referred to adjudication. This resulted in the passing of Order-in-Original (O.I.O) bearing No.140/2006 dated 30-03-06 which raised the demand of Rs.628,774.

c. The Complainant went into appeal before the Collector (Appeals). It was submitted before him that the POL was a registered person and its registration number was duly indicated in all invoices. No doubt was expressed at any stage regarding the geniuses of the said company, actual amount of goods supplied and the amount of sales tax collected.

d. Denying the input sales tax to the Complainant paid at the time of purchase, was tantamount to double taxation. It was discriminatory treatment. However, the Collector (Appeals) did not accept the argument of the Complainant and concluded that the invoices submitted did not fulfill the requirement of Section 23 of the Act.

e. It was noted in the Appellate Order that the last date of hearing was fixed for 27-06-06. The Complainant’s plea was that he was not informed of the said date and no one could attend to plead his case on that date. The statement of the Collector (Appeals) that the Representative of the Complainant attended on that date was challenged through the submission of an affidavit.

f. Nowhere, either in the O.I.O or in the Order-in-Apeal, it was determined that the purchases of the Complainant were manipulated or fake. The quality and quantity and value of supplies were accepted without any comments to the contrary. The claim of input tax was denied for alleged lack of form.

g. It was prayed that the O.I.O and Order-in-Appeal be declared illegal as they were based on malafides intentions and maladministration.

2.

The Assistant Collector, Collectorate of Sales Tax & Federal Excise, Faisalabad in his written reply raised the preliminary objection regarding the jurisdiction of the honourable Federal Tax Ombudsman. It was contended that as the legal remedies of appeal, review or revision were available under the relevant legislation, his jurisdiction was ousted within the meaning of Section 9(2)(b) of the Establishment of the Office of Federal Tax Ombudsman Ordinance 2000 (the F.T.O Ordinance).

3.
On the merits of the case, following submissions were made:

a. The objection of the Audit Officer, DRRA, Lahore was defended as the sales tax invoices submitted by the Complainant did not fulfill the requirement of Section 23 of the Act.

b. The Complainant could not produce original sales tax invoices even at the stage of hearing of appeal before the Collector (Appeals)

c. Section 7 of the Act provided that a registered person shall not be entitled to deduct input tax unless he held a tax invoice in his name bearing his registration number. The invoices submitted did not fulfill this condition.

d. The treatment given to the Complainant was rightly upheld by the Collector (Appeals).

e. Section 23 of the Act clearly stated that a registered person making a taxable supply shall issue a serially numbered tax invoice at the time of supply of goods. The invoices submitted by the Complainant were issued at the end of the tax period and were in conflict with the provision of law.

f. Statement of the Complainant on solemn affirmation that he was not informed of the last date of hearing before the Collector (Appeals) was challenged. In support of this statement the observations of the Collector (Appeals) were quoted.

4.

On the first date of hearing i.e. 29-09-06 only the A.R attended but not the D.R. He stated on solemn affirmation that original invoices were submitted to the Asstt: Collector. The mistake which the Complainant made was that he did not obtain the acknowledgement of the receipt. Secondly, it was submitted that the Complainant had produced copies of invoices which were attested by no less an authority than the seller itself i.e. P.O.L. These invoices should be treated as good as the original. Third submission made was that the provisions of Sections 23(1) and 7(2)(i) did not insist on providing original invoices. Provisions of second proviso to Sections 23(1)(g) of the Act were also discussed. It was stated that it required that only one invoice shall be issued for one transaction. However, there was no bar in combining various transactions in one invoice.

4.1

As the D.R had not attended, the arguments of the A.R were sent to the Respondent in writing so that they could come prepared in the next hearing.

5.

In the next hearing both A.R and D.R attended and the case was discussed with them. In addition to the arguments already submitted, the A.R pointed out two more aspects of the case:

i. In response a letter bearing No.ST-ENT.Audit/20/2005/ 2463 dated 20-06-06 written by the Deputy Collector, Collectorate of Sales Tax & Federal Excise, Faisalabad, the supplier of the goods i.e. P.O.L in their letter bearing No.POL/ST/06 dated 21-06-06 furnished the invoices in respect of the purchases made by the Complainant. These invoices confirmed the exact amount of input tax claimed by the Complainant.

ii. The Auditor of the department in his undated report made the following observations:

“It is pertinent to mention here that issuing of invoices on monthly basis be a procedural error at the end of the Supplier (M/s. Pakistan Oilfields Ltd) of the R/P. The said supplier has the practice of issuing only one sales tax invoice to the distributor in each month against all the supplies made at different dates of that month.”
6.

The D.R reiterated the arguments given in the written reply. He pointed out that the invoices did not contain any serial number. They only indicated the Customer Registration No., the month of supply and the year. Therefore, the invoice number was missing and hence they failed to fulfill the requirements of Section 23 of the Act.

6.1

In support of the Respondent’s claim that the A.R of the Complainant attended on the last date of hearing before the Collector (Appeals), a letter of Collector (Appeals) bearing C.No.74-Collector- Appeals/2006/825 dated 23-08-06, was presented which clearly stated that Mr. Faheem Pervez, the A.R of the Complainant was present on that date. In this very letter he went on to observe:

“It is also submitted for the consideration of the CBR that no where in the world a judicial authority is required to explain its judicial orders as mostly these orders pertain to legal interpretations and not maladministration. In Pakistan the law provides adequate remedy against such orders by way of appeal in the Honourable Tribunal and reopening of case by the CBR and both these provisions are available in the Sales Tax Act, 1990 vide Section 46 and 45-A of the Act ibid. The Complainant, if aggrieved has a right to file the appeal before the Appellate Tribunal”.

7.

The case was considered in the light of the written and oral arguments of the two parties and the documents submitted. One aspect which clearly emerges is that the Respondents did not question the fact of the payment of sales tax by the Complainant.

7.1

Two objections with regard to the invoices were made by the Respondent: (a) The originals were not submitted and (b) that they did not bear the serial number. They have chosen to ignore the confirmation by the supplier and also the observation of their own Auditor as quoted in sub para 5(ii) above. Secondly, the provisions of Sections 7 & 23 confirm that the submission of the original invoices is not a necessary condition. Thirdly, a point which should be taken note of is that the provisions of Section 7(2) (i) require that “a tax invoice in his name and bearing his registration number in respect of such supply is required to be furnished.” The invoice submitted by the Complainant contained his registration number. Fourthly, the presumed procedural lapse should not be pressed into service for disallowing a credit of tax paid, the payment of which is not doubted by the Respondent. It is pertinent to note here that the alleged procedural lapse was committed by the Supplier and not by the Complainant. The former is also a Registered Person and is a reputed company and has confirmed the payment of tax. The Complainant should not be punished for the alleged lapse of the supplier. No justification is found for the disallowance of the input tax claimed by the Complainant.

8.

The preliminary objection raised by the Respondent was also considered. The provisions of Section 9(2)(b) have to be read with Section 2(3) of the F.T.O Ordinance which deals with maladministration. Whenever maladministration is committed the honourable FTO acquires jurisdiction, which extends to all acts of maladministration. The definition of maladministration is wide and inclusive in nature and includes decisions, processes, recommendations, acts of omission or commission which are contrary to law, rules and regulations and or perverse, arbitrary, unreasonable, unjust, biased, oppressed or discriminatory. Disallowance of input tax without any justification squarely falls in the definition of maladministration.

9.

Before parting with this order, it is considered necessary to comment on the observation of the Collector (Appeals) as reproduced in para 6.1 above. The Collector has arrogated the status of a judicial authority for himself. Black’s Law Dictionary, 6th Edition, defines a judicial authority in the following words:

“The power and authority appertaining to the office of a judge”.
Clearly, the Collector (Appeals) is not a judicial authority.

9.1

He has also shown his reluctance to explain “its judicial orders”. Obviously, he does not know the difference between the filing of a report and explaining his action. Another point of ignorance on his part is with regard to the powers of honourable F.T.O u/s 14 of the Ordinance. Under the provisions of the said section, he can summon and enforce attendance and examine him on oath, compel production of documents, receive evidence on affidavits, issue commission for examination of witnesses etc. He also appears to be unaware of his powers to punish of contempt u/s 16 of the said Ordinance. He also does not know that the honourable F.T.O is empowered to investigate any allegation of maladministration against any officer of the Revenue Division within the meaning of Section 9(1) of the F.T.O Ordinance. Perhaps he knows that he is part of the Division. His remarks are held to be impertinent. However, as they obviously are based on his ignorance, the provisions of Section 16 of the Ordinance are not being invoked.

10.

In the light of above discussion, following recommendations are made:

i. The competent authority to cancel the impugned Order-in-Appeal bearing No.67/2006 dated 30-06-2006 in exercise of the powers under section 45A of Sales Tax Act 1990. This would result in annulment of O.I.O bearing No.140/2006 dated 30-03-2006. The input tax claimed by the Complainant be allowed.

ii. The Collector (Appeals), the author of the Order-in-Appeal referred to above, be issued a warning letter by the C.B.R to refrain from making impertinent comments.

iii. Compliance of above-mentioned recommendations be reported within 30 days of their receipt by the Secretary, Revenue Division. 

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated.


-2006.

BEFORE THE FEDERAL TAX OMBUDSMAN

REGIONAL OFFICE

LAHORE

COMPLAINT NO.1053/2006

M/s Eastern Cone Suppliers

1st Floor, 40 Commercial Cavalry Ground

Lahore Cantt.







…Complainant

Versus

The Secretary, 

Revenue Division, 

Islamabad.







…Respondent

Dealing Officer:




Mr. Muhammad Akbar, Advisor

FINDINGS/DECISION
Present:
Rana Muhammad Afzal, Advocate for the complainant. 

Ms. Nasreen Nawaz, D.C. for the respondents.



The complainant supplied some of its products to textile units and filed its monthly sales tax returns alongwith summary of sales tax for the months of November 2005, January 2006 and March 2006 well within time. When complainant’s customers applied for refund to the Sales Tax Department, the respondents deferred payment of the refunds applied for, stating that the complainant (supplier) had not filed tax returns and the invoice summary. The complainant requested the Assistant Collector (A & P), Lahore vide letter dated 21.08.06 to verify sales tax returns and the summary for the months in question but he did not respond. On 31.08.06, the complainant requested Collector Sales Tax, Lahore to make entries of complainant’s records in STARR (Sales Tax Automated Refund Repository) ---which was the only source of verification of invoices---and verify the same so that complainant’s clients could get their refunds but the respondents failed to discharge their statutory duty. Respondents’ failure to make entries of the complainant’s records in the STARR data system and non-verification of the same amounted to ‘maladministration’. The concerned authority may be directed to make entries of complainant’s record in STARR data and verify the relevant record so that its clients did not face any problem.

2.

In reply, the Collector of Sales Tax and Federal Excise, Lahore has submitted that the sales tax refund claims were paid by the department on verification of input tax paid by the claimants. In October 2002, the CBR introduced an automated system to assist Collectorate’s Refund Divisions in the task of verification with the help of computer data already available to the department. Once the data was verified by STARR, no manual scrutiny of documents was required and the admissible amount of refund was paid. In case of any mismatched documents, the claimed amount relating to such documents was deferred for verification or correction of data, as may be the case. On completion of the requisite processing, deferred amount was paid, if found admissible. The complainant had filed sales tax returns and invoice summary statements for the months of November 2005 and January 2006 but did not file sales tax return for March 2006. The returns so submitted were deposited in the bank, which sent them up to the department. The department had already asked the bank to trace out the returns. The customers of the complainant filed sales tax refund claims, including one for an amount of Rs.43528/- against supplies received from the complainant, which could not be cleared due to reasons that data related objections were raised by the computer system. The refund claimants could get their refund immediately if the computer system verified sales tax returns and invoice summary statements or else the amount of refund was deferred till correction of data and clearance of objections raised by the computer. The Collectorate had already sent the invoice summary statement to Data Entry Centre, Islamabad for feeding. Had the complainant addressed its letter dated 31.08.06 to the Lahore Collectorate, instead of addressing it to Collectorate of Islamabad it would have been helped more quickly because the Islamabad Collectorate was not concerned in the matter. No ‘maladministration’ was involved. The original data was sent by the Lahore Collectorate to Data Entry Centre, Islamabad well in time; few entries were though wrongly fed into the computer by Data Entry Centre due to oversight. The Collectorate had advised the Data Entry Centre to correct the entries. The department was following up on the matter and would be able to resolve the issue within 30 days.

3.

During the hearing, the AR explained that for lack of timely and proper feeding of related data by the Data Entry Centre into STARR the refund claims of the complainant’s customers were being deferred by the department, which created problems for the complainant vis-à-vis its customers.

4.

The DR stated that the Collectorate had sent the relevant data to the Data Entry Centre, Islamabad. The Centre had since fed the data. Meanwhile, in view of CBR’s instructions that the refund dealing officers could overrule objections raised by the STARR, the Collectorate, having removed the objections, had already sanctioned the refund claim of M/s Sheikhupura Textile Mills, complainant’s customer and the matter stood resolved. The DR placed on record a copy of the sales tax refund payment order. In view of this disclosure, the complainant’s AR vide application dated 13.12.06 submitted as under: -

“The department has redressed grievance of my client and issued R.P.O.

It is therefore requested that the complaint may please be treated as withdrawn”.
5.

The arguments of the two sides and records of the case have been considered and examined. While the respondents have redressed complainant’s grievance after it filed its complaint in this forum, it is difficult to ignore ‘maladministration’ on the part of the respondents. They failed to enter/feed the requisite data (returns and invoice statements) provided by the complainant into the computer system promptly. The data was neither fed promptly nor was it found to be ‘error-free’ as a result of which refund claims of complainant’s customers were deferred blocking their capital unnecessarily. However, ‘maladministration’ got considerably mitigated as the Collectorate of Sales Tax, Lahore, taking a positive initiative, overruled the objections raised by the STARR and issued the Refund Payment Order. An automated computerized system, by its very nature, aims essentially at precision, feeding of error-fee data and accelerated/speedy completion of the processes involved to eliminate undesirable delays. If the data intended to be fed into the system is not fed or is fed late or is not error-free it will frustrate the system as it will the users/clients. The Revenue Division, therefore, needs to institute a regular review to oversea the working of department’s automated computerized system in order to ensure timely and error-free feeding of requisite data to eliminate delays and to obtain faithful results on the computer. This will also help the Revenue Division reduce the incidence of similar complaints by the dealing public in future. Thus, while the complainant is allowed to withdraw its complaint, it is recommended that: 

i.
The Revenue Division adopt remedial measures so as to (i) improve quality of data (it should be error-free), (ii) ensure timely feeding of the relevant data to eliminate delays that cause and create problems for the clients through regular review and inspection of the system, (iii) ensure better and closer coordination between the Data Entry Centre, Islamabad and the field Collectorates for timely feeding of error-free data to streamline the working of computerized system.  

ii.
Compliance be reported within 30 days of the receipt of this order.

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:


-2006

CASES RELATED

TO 

INCOME TAX

 BEFORE THE FEDERAL TAX OMBUDSMAN

REGIONAL OFFICE

KARACHI
COMPLAINT NO.637/2006
M/s. Marine (Pvt) Limited,

2nd Floor, Hassan Ali Centre,

M.A.Jinnah Road, Karachi.

Through : Mr. M.Mehtab Khan (Advocate),

Rizvi Chambers, 1st Floor, Akbar Road,

Saddar, Karachi.






…Complainant

Versus

The Secretary, 

Revenue Division,

Government of Pakistan,

Islamabad.







…Respondent

Dealing Officer:

Mr.Asad Arif, Advisor. 

FINDINGS/DECISION
Mr. M.Mehtab Khan, Advocate : for the Complainant.

Mr. S.A.Mateen, DCIT : for the Respondent.



The complainant, a private limited company engaged in the business of import, installation and service of lifts, is aggrieved by selection of its case for audit by the Income Tax Department.

2.

Brief facts of the case are that the complainant filed its return of income for the tax year 2004 declaring income of Rs.2,422,610.  Vide his letter dated 17.05.2006, the Commissioner of Income Tax (CIT) intimated the complainant that its case has been selected for audit under section 177 of the Income Tax Ordinance, 2001 (hereinafter referred as the Ordinance), for the reasons mentioned in the said letter which is reproduced as under:-

“OFFICE OF THE

COMMISSIONER OF INCOME TAX

COMPANIES ZONE-III, KARACHI.

No.Jud-III/CIT/COS-III/2006/636




Dated: 17.05.2006

The Principal Officer,

M/s. Merin (Pvt) Limited,

2nd Floor, Hasan Ali Centre, 

M.A.Jinnah Road, Karachi.

SUB:
AUDIT FOR TAX YEAR 2004 – INTIMATION REGARDING.
Dear Tax Payer,


Reference your Income Tax Return for the Tax Year 2004.  It is evident from your record that you are deriving income from business of Import, Installation and Services of Lifts. You have declared income at Rs.2,422,610. Tax was paid at Rs.1,034,489.  Examination of your case record reveals the following matters:

1).
You have declared contract receipts of Rs.33,287,002 out of which Rs.15,291,212 has been shown as advance during the year. Tax has been deducted at 5% on total contract receipts at Rs.1,664,350. As per First Schedule, Part – I, Division – III, the rate of tax on contracts above Rs.30 million is 6%.  You have made short payment of tax at Rs.332,870.

2).
As compared with last tax year the receipts have decreased by 18.5% whereas there is an increase of 10% in the administrative expenses.  The variations do not correlate with each other, when gross receipts are going down which mans overall business activity is going down then how come there is a prominent upward jump in indirect expenses. You have also shown an expense of dividend at Rs.648,784 in the  administrative expense for the first time.  These expenses and receipts need audit to check admissibility of expenses and authenticity of receipts.

3).
As per note 3 of audited accounts trade creditors and accrued liabilities have increased by 27% and 39% respectively, which indicates increased business activity.  This requires audit as your receipts and overall business activity is showing a downward trend.

4).
Short term investment has increased from Rs.2,324,777 to Rs.3,950,932, an increase of 69%. However, no profit has been shown by you on this investment. Audit is required to examine the source and nature of investment. 

5).
You have not complied with the ordinance as you have failed to provide complete details of addition to assets amounting to Rs.929,260 as per rule 12 of the Income Tax Rules, 2002. These assets needs to be checked in reference with section 68 and 76 of the Income Tax Ordinance, 2001.

In view of the above, you are selected for Audit of your income tax affairs as provided  under section 177(4)(A), 177(4)(b) and 177(4)(d) of the Income Tax Ordinance, 2001.

The Taxation Officer concerned shall soon be in contact with you in this connection. I hope that you will fully cooperate with the Audit Team during the audit proceedings.

Please be assured that the audit proceedings would be closed if nothing adverse is discovered. 

(SHAHID NASEEM)

COMMISSIONER OF INCOME TAX”

The complainant has felt aggrieved by such selection and hence the present complainant.  

3.

For the sake of facility, the relevant provision of section 177 of the Ordinance is reproduced as under:

“177 – Audit  
 

1) The Central Board of Revenue, may lay down criteria for selection of any person for an audit of person’s income tax affairs, by the Commissioner.

2) The Commissioner shall select a person for audit in accordance with the criteria laid down by the Central Board of Revenue under sub section (1).

3) The Central Board of Revenue shall keep the criteria confidential.

4) In addition to the selection referred to in sub section (2), the Commissioner may also select a person for an audit of the person’s income tax affairs having regard to –

a) the person’s history of compliance or non-compliance with the Ordinance; 

b) the amount of tax payable by the person;

c) the class of business conducted by the person; and

d) any other matter which in the opinion of Commissioner is material for determination of correct income

5) After selection of a person for audit under sub section (2) or (4), the Commissioner shall conduct an audit of the income tax affairs (including examination of accounts and records, enquiry into expenditure, assets and liabilities) of that person.

6) After completion of the audit under sub section (5) or sub section (8), the Commissioner may, if considered necessary, after obtaining taxpayer’s explanation on all the issues raised in the audit, amend the assessment under sub section (1) or sub section (4) of section 122, as the case may be.

7) - - - - - - - - - - - - - - - - - - - - - - - ​
8) - - - - - - - - - - - - - - - - - - - - - - -

9) - - - - - - - - - - - - - - - - - - - - - - ”

4.

The complainant has contended that selection so made by the Commissioner is bad in law and is without jurisdiction as the complainant was neither confronted nor given any opportunity of being heard before such selection and, as such, principle of natural justice has been violated.  It is further contended that the CIT failed to appreciate that once the return is filed, the acknowledgement issued by the Department is deemed to be an assessment order under section 120 of the Ordinance the relevant portion of which reads as under:

“120-Assessments 

1- Where a taxpayer has furnished a complete return of income (other than a revised return under sub section (6) of section 114) for a tax year ending on or after the 1st day of July, 2002.

a) the Commissioner shall be taken to have made an assessment of taxable income for that tax year, and the tax due thereon, equal to those respective amounts specified in the return; and

b) the return shall be taken for all purposes of this Ordinance to be an assessment order issued to the taxpayer by the Commissioner on the day the return was furnished.

1A)
 Notwithstanding the provisions of sub section (1), the Commissioner may    select a person for an audit of his income tax affairs under section 177 and all the provisions of that section shall apply accordingly. [inserted by Finance Act 2005]”

5.

It is contended that once the assessment is made, the provisions of section 177 are no longer applicable and the only course of action open is under section 122 of the Ordinance. It is also urged that the provisions of section 120 are not “subject to section 177” and similarly the provisions of section 177 have not used the word “notwithstanding” and that the provisions of section 177(4) have not used the word “without prejudice to sub section (1)” and, as such, the provisions of section 177 are not applicable.  It is further argued that the respondent failed to appreciate that the legislature being aware of the legal provisions, have inserted sub section (1A) in section 120 of the Ordinance wherein the use of the word “notwithstanding” or non-obstante clause clearly establishes that this clause overrides the provision of section 177 of the Ordinance. Moreover, the provision of section 120 (1A) is stated to be applicable for the tax year 2005 and onwards as clarified by the Board vide Circular No.1/2005 and, as such, the selection of the case for audit for the tax year 2004 is stated to be unjustified.  The learned A.R of the complainant has further contended that the CIT has erred in selecting the case for audit without waiting for the criteria from the Board in terms of sub section (1) of section 177 and, thus, by selecting the case of the complainant for audit in the absence of criteria from the Board, he has stepped in the shoes of CBR as the provisions of sub section (4) of section 177 has used the words “in addition to the selection referred to in sub section (2)” and, therefore, the selection on this score is without jurisdiction.  The learned A.R has also urged that the selection of case for audit is merely on general observations and no specific grounds has been taken justifying such selection.  For these reasons, it is prayed that the selection of the complainant’s case for audit of his income tax affairs be declared without jurisdiction and contrary to law and the respondent be directed to withdraw the order impugned in this complaint.  

6.

Responding to the allegations in the complaint, the CIT in his written report, has contended that the Commissioner is duly empowered to select the tax payer’s case for audit of his income tax affairs by virtue of section 177 of the Ordinance and that there is no requirement in law to issue a confrontation letter to the taxpayer before selection of his case for audit.  It is stated that the only requirement is that reasons for selection of case for audit have to be communicated to the taxpayer which was duly done in the case of the complainant.  It is also stated that the Hon’ble Supreme Court has also given a guideline to the same effect in their judgment in Civil Appeal No. 1962/2005. It is contended that the power to select the case for audit has been exercised in accordance with law and that the reasons given in the intimation letter clearly show that the Commissioner has applied his mind having regard to the factors given in clauses (a) to (d) of section 177 of the Ordinance and, as such, no maladministration is involved.

7.

Parties have been heard and the record produced has been examined.

8.

In support of his contention that the selection of the complainant’s case for audit is without jurisdiction as he was not confronted before such selection, the learned A.R has referred to the findings of this office in Complaint No.1422-k/05 and also judgment of the Sindh High Court in CP No.D-1225/05 in which, it is contended, that similar notice issued by the Income Tax Department for selection for audit were struck down. It is, however, observed that the facts of both these cases are distinguishable from the facts of the present case.  In complaint No.C-1422 relied upon by the complainant , the case was recommended to be excluded from the list of cases selected for audit as it was found that the letter intimating the complainant regarding selection of his case for audit did not disclose any reason or grounds for such selection.  So also, in the case decided by the High Court and relied upon by the complainant, it was found that the notice issued by the Department was vague, imprecise and of general nature and, therefore, the Court held it to be without lawful authority and ordered “to issue a proper notice specifying in some details the ground on which audit is sought to be undertaken”. In none of these cases was it held that prior to selection of a person for audit of his income tax affairs, the Commissioner is bound to confront such person.  The law does not envisage that such person’s permission be sought or his consent be obtained for such selection. All that the rules of natural justice require is that before the Commissioner starts auditing the income tax affairs of the taxpayer, he should be informed of the grounds on which the proposed action is intended to be taken. It may be mentioned that inspite of such selection, the assessment deemed to have been completed under section 120 continues to hold the field.  It is only when such audit is completed and explanation offered by the taxpayer on all the issues raised in the audit is considered that the stage comes for the Commissioner to decide as to whether the assessment completed under section 120 needs amendment or not.  However, before such amendment, an opportunity of hearing is an essential requirement as mandated by sub section (9) of section 122 of the Ordinance. Through letter dated 15.05.2006, the complainant has been apprised of the case he has to meet.  Thus, through this letter, it has been put on notice and the Commissioner has explained the reasons for selection of its case for audit.  The objection raised in this behalf, therefore, is without merit.

9.

It is also difficult to agree with the contention of the complainant that the provisions of section 177 are not applicable as the assessment already stands completed under section 120 of the Ordinance.  There is a difference between the provisions of repealed Income Tax Ordinance, 1979 and the Income Tax Ordinance, 2001 regarding amending the assessment.  Whereas under the repealed Ordinance, the return was selected for assessment under the normal law and procedure, under the Income Tax Ordinance, 2001 the income tax affairs of the taxpayer are first audited and it is subsequently decided as to whether the assessment is to be amended or not in consequence of such audit.  Thus, as remarked earlier, inspite of such selection, the assessment under section 120 continues to hold the field and the question of amending an assessment arises only after the completion of such audit.  This is also conveyed by the intimation letter/notice itself of the CIT which assures the complainant that “the audit proceedings would be closed if nothing adverse is discovered.”
10.

The complainant’s contention that since the provisions of sub section (1A) of section 120 has been inserted by the Finance Ordinance, 2001 which is applicable prospectively, therefore, the selection of its case for tax year 2004 is illegal is also misplaced.  The power to select the case for audit is conferred by section 177 of the Ordinance which is independent of section 120.  The provision of sub section (1A) of section 120 is only clarificatory in nature which appears to have been inserted to remove any doubt regarding selection of a person for audit of its income tax affairs inspite of assessment under section 120.  It merely clarifies that assessment deemed to have been completed on filing a return under section 120 would not operate as a bar to selection of a person for audit of his income tax affairs. So far as the use of the word “notwithstanding” in section (1A) of section 120 is concerned, it must be read in the context in which it has been used.  A bare reading of clause (1A) makes it clear that the non-obstante clause has been used with reference to sub-section (1) of section 120 and not with reference to section 177 of the Ordinance.  What sub section (1A) of section 120 conveys is that inspite of assessment deemed to have been completed under section 120, the Commissioner has the power to select a person for audit of his income tax affairs.  Thus, this provisions has rather saved the powers conferred by section 177 of the Ordinance for selection of a person for audit.  

11.

Similarly the contention that selection is even otherwise without jurisdiction as the CBR has not yet laid down the criteria for selection as required by sub section (4) of section 177 and that in the absence of such criteria, the CIT cannot proceed on his own for selection of audit is also without merit.  A plain reading of section 177 shows that sub section (4) thereof is independent of sub-sections (1) & (2).  In sub section (4), it is clearly provided that in addition to the selection in accordance with the criteria laid down by CBR, the Commissioner may also select a person for audit of his income tax affairs.  The use of the words “in addition” and “also” in sub section (4) of section 177 clearly suggests that besides the criteria laid down by the Board, the Commissioner may on his own select the person for audit having regard to the factors laid down therein irrespective of the fact whether the Board has laid down the criteria or not.  Thus, by selecting the complainant’s case for audit inspite of absence of criteria by the Board, the Commissioner has neither usurped the powers of the Board nor has he stepped in its shoes as sub section (4) of section 177 independently invests him with the powers of selection for audit.

12.

The contention that selection has been made on general observations also does not carry any weight.  The CIT in his letter dated 17.05.2006, reproduced above, has given specific grounds in justification of the selection of the complainant’s case for audit.  This shows that the CIT has applied his conscious judicial mind and has not acted mechanically in selection of the complainant for audit.  He has incorporated the relevant grounds, reasons and clauses of section 177 of the Ordinance enabling the complainant to find out the rationale/criteria and justification for selection for audit within the scope of section 177 of the Ordinance. The impugned notice/letter meets the requirements of section 177 of Income Tax Ordinance, 2001 and thus, for reasons stated hereinabove, no case of maladministration has been made out.

13.

Proceedings in the matter are, accordingly, filed.

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:


-2006

BEFORE THE FEDERAL TAX OMBUDSMAN

REGIONAL OFFICE

KARACHI
COMPLAINT NO.708/2006
M/s Amin Feroz & Co. (Pvt) Ltd.,

Plot No.30-31, Sector-16,

Korangi Industrial Area,

Karachi







…Complainant.

Versus

The Secretary,

Revenue Division,

Islamabad







    Respondent

Dealing officer:





…S. Asghar Abbas, Adviser
FINDINGS/DECISION
Mr. Khalid Yousuf, Advocate Present for the complainant

Mr. Mehtab Ali Bungash, D.C.I.T. Companies-V, Karachi present for the respondents.

 
The complainant a Private Limited Company derived income from business of Indenting Commission and is an existing Income Tax Assessee of Companies Zone-V, Karachi on National Tax Number 1484807. The complainant is aggrieved by non-issuance of refund and compensation by the taxation officer concerned. The facts of the case are briefly stated as under:-

2.

The assessment for the year 1997-98 was completed u/s 62 of the repealed Income Tax Ordinance 1979 on 15.06.1998 and refund was created at Rs.90,909. The assessment for the assessment year 1999-2000 was also completed u/s 62 of the said Income Tax Ordinance on 22.05.2000 which resulted in determination of refund of Rs.26,623. It is stated that the Deputy Commissioner of Income Tax, Circle-A-3 Companies Zone-III, Vide his letter dated 26.05.1998 required the complainant to pay Rs.752,928 within 5 days of the receipt of the said letter being arrears demand including additional taxes u/s 87, 89 and penalty u/s 108 of the repealed Income Tax Ordinance 1979. The complainant’s A.R. vide his letter dated 3rd June 1998 pointed out various discrepancies and deficiencies in the aforesaid letter dated 26.05.1998 and requested the assessing officer to give effect to the appellate order of C.I.T. (Appeals) relating to the assessment years 1992-93, 1996-97 (against imposition of penalty) and serve the order of additional tax levied u/s 87 for the assessment year 1993-94. It is alleged that the D.C.I.T. before expiry of 5 days served notice u/s 92 of the repealed Income Tax Ordinance 1979 on the Banker of the complainant on 3.6.1998 and had recovered a sum of Rs.65,033. It is further, stated that on receipt of the reply of the complainant’s A.R., the DCIT amended the notice for recovery and required the complainant to pay Rs.326,845. It is alleged that the complainant’s A.R. vide his letter dated 30.06.1998 requested the DCIT to withdraw the notices u/s 92 served on the banker and provide orders passed u/s 87 and 89. The DCIT did not provide the copies of the orders u/s 87 and 89.  He however, had withdrawn the notice issued u/s 92 to M/s Habib Bank Limited Central Branch, Karachi vide his letter dated 29.06.1998. Notice under section 92 was again issued on 25.10.1999 to the banker for recovery of Rs.196,792.As per Bank Advice a sum of Rs.41,643 was recovered. Photo copy of bank advice has been produced alongwith the complaint. It is reiterated that despite repeated request in writing the DCIT did not provide copies of orders passed u/s 87 and 89. The complainant submitted refund applications u/s 170 of the Income Tax Ordinance 2001 for the assessment years 1997-98 and 1999-2000. Refund for the year 1999-2000 for an amount of Rs.26,623 was issued on3.5.2006 but no compensation was paid alongwith the refund. It is alleged that the respondents had deliberately withheld the refund and compensation relating to the assessment year 1997-98 and did not make payment of compensation without any reason for the assessment year 1999-2000. The recovery made u/s 92 at Rs.65,050 and 41,614 was not lawful. This amounted to maladministration. The complainant has prayed for redressal of its above stated grievances. 

3.

The Respondents have forwarded the parawise comments of Regional Commissioner of Income Tax, Corporate Region, Karachi. It is reported that refund of Rs.90,909 created for the assessment year 1997-98, was adjusted against the tax demand for the preceding assessment years i.e.1993-94, 1995-96 and 1996-97. the refund of Rs.26,623 for the assessment year 1999-2000 was issued on 7.1.2006 i.e. within the limit of prescribed  under section 170 of the Income Tax Ordinance 2001. It is pleaded that neither any refund for the said years was pending nor any compensation for delayed refund was due to the complainant.

4.

It is further stated that no correspondence regarding recovery of tax u/s 92 of the repealed Ordinance against arrear demands created u/s 87 and 89 of the said Ordinance was available on the record. However if the complainant produced evidence in this regard the same would be considered on merit. It is reported that order u/s 89 of the repealed Ordinance 1979 was available and could be provided if applied by the complainant. The Additional Tax u/s 87 was charged in the assessment order passed u/s 62 of the repealed Ordinance for the assessment year 1992-93. Taxpayer filed appeal before CIT (Appeals) but the levy of additional tax u/s 87 was maintained. It is pleaded that the contention of the taxpayer regarding refund of additional taxes recovered by invoking the provision of Section 92 of the repealed Ordinance was not correct.

5.

The case has been discussed in detail with the representatives of the complainant and the department. The case records produced by the Departmental Representative have also been examined. The A.R. of the complainant disputed the observations of the respondents that refund created for the assessment year 1997-98 was adjusted against the outstanding demand for the assessment years 1993-94, 1995-96 and 1996-97. He contended that there was no outstanding demand relating to the assessment year 1993-94. He further, pleaded that the D.C.I.T. never provided copies of adjustment memos to the complainant. The A.R. of the complainant further, pleaded that his client was entitled for additional payment for delayed refund for the assessment year 1999-2000. The reference to refund application u/s 170 of the Income Tax Ordinance 2001 made by the respondents in the parawise comments was misconceived and misplaced. In fact the complainant was not required to make any application for refund due to amendment made in section 100 of the repealed Income Tax Ordinance 1979 by the Finance Act 1985. As regards the levy of penalty u/s 108 of the repealed Ordinance, relating to the assessment year 1996-97 it is stated by the by the A.R. that in appeal filed by the complainant, the amount of penalty was deleted vide Appellate Order No.87 dated 31.03.1997 passed by the Commissioner of Income Tax (Appeals) Zone-III, Karachi. Regarding the recovery of arrear demand u/s 92 of the repealed Ordinance, the A.R. of the complainant has produced photo copies of Debit Advices of Habib Bank Limited for recovery of Rs.65,033 and Rs. 41,614. The Authorized Representative vehemently contended that the taxation officer concerned did not provide copies of orders passed u/s 87 and 89 of the repealed Ordinance despite repeated reminders issued in this regard. 

6.

The Departmental Representative reiterated the plea taken in the parawise comments that additional tax u/s 87 was charged while passing order u/s 62 of the repealed Ordinance for the assessment year 1992-93. The D.R. produced photo copy of the order passed u/s 89 of the said Ordinance relating to the assessment year 1991-92 where by demand of additional tax was created at Rs.52,137.

7.

The Departmental Representative failed to produce copies of adjustment memos regarding adjustment of refund relating to the assessment year 1997-98 against the outstanding arrears of preceding years. He however assured that copies of all the relevant documents in this regard would be provided to the complainant. The plea taken by the respondents in the parawise comments that additional tax was charged u/s 87 of the repealed income tax Ordinance 1979 relating to the assessment year 1992-93 in the order passed u/s 62 of the said Ordinance is not well founded. The perusal of the copy of the assessment order passed u/s 62 shows that the additional tax was to be charged u/s 87 in a separate order. The D.R. has not been able to provide copy of the order u/s 87. He has however, produced copy of order for the year 1992-93 passed u/s 132 of the repealed Ordinance alongwith copies of I.T-30 and demand notice. The amount of Rs.82,699 has been shown in the I.T-30 as payable u/s 87 of the repealed Ordinance. The A.R. of the complainant contended that no appeal was filed by the complainant on the issue of additional tax u/s 87 as no order was passed by the assessing officer. He has produced a copy of the Appellate Order No.426 and 427 dated 10.01.1996. The D.R. has not produced any evidence regarding service of order passed u/s 87 and 89 of the repealed Income Tax Ordinance 1979. Maladministration is established and the following recommendations are therefore made:-

(i)
The C.B.R. to direct the taxation officer concerned to provide the complainant, copies of adjustment memos regarding adjustment of refund determined for the assessment year 1997-98 against arrear demand of preceding years.

(ii)
The complainant’s claim of compensation for the assessment year 1999-2000 be decided in accordance with law.

(iii)
The complainant should be provided an opportunity to produce evidence regarding recovery of arrear demand u/s 92 of the repealed Income Tax Ordinance and after careful examination of the same, the resultant, refund if any be issued.

(iv)
The order u/s 87 relating to the assessment year 1992-93 and order u/s 89 for the year 1991-92 be served on the complainant.

(v)
The above recommendations be implemented within 45 days of the receipt of this order and compliance be reported within a week thereafter. 

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:


2006
BEFORE THE FEDERAL TAX OMBUDSMAN

REGIONAL OFFICE

KARACHI
COMPLAINT NO.734/2006
Mirza Riaz Baig Prop.

M/s Mumtaz Goods Transport,

Bundar Road, Sukkur.






…Complainant.

Versus

The Secretary,

Revenue Division,

Islamabad







…Respondent

Dealing Officer:





…S. Asghar Abbas, Adviser
FINDINGS/DECISION
Mr. Umer Zad Gul, Advocate Present for the complainant

Mr. Hakim Ali Soomro, D.C.I.T., Sukkur present for the respondents.

 
The complainant derived income as carriage contractor and is an existing assessee of Income Tax, Sukkur Zone on National Tax Number 25-01-0912771. He has challenged the legality of show cause notices issued u/s 122(9) of the Income Tax Ordinance 2001 by the Additional Commissioner of Income Tax Audit Division Sukkur relating to the tax years 2003, 2004 and 2005. The facts of the case are briefly stated as under:-

2.

The returns of income for the tax years 2003 to 2005 were filed showing income of Rs.712,000, 870,000 & 1,240,346 respectively. The assessments were deemed to have been completed as provided u/s 120 of the Income Tax Ordinance 2001 which resulted in claim of refunds of Rs.3,838,709, 4,522,939 and 6,058,553 respectively for the aforesaid tax years. The refunds were accordingly issued by the taxation officer concerned. It is stated that during the course of regular inspection, the Additional Director Inspection and Audit Sukkur observed that the tax deduction claimed by the complainant in the returns were against the payments for services provided by the complainant which fell under the presumptive tax regime u/s 169 and constituted full and final discharge of tax liability and refunds were wrongly issued. The Additional Commissioner Audit Division Sukkur examined the records of the case and noted that the complainant had filed statements u/s 115(4) of the Income Tax Ordinance 2001. Subsequently the complainant also filed returns of income u/s 114 of the Income Tax Ordinance 2001 under Normal Law from the same source of transport business for which statements u/s 115(4) had already been filed.

3.

The Additional Commissioner initiated proceedings u/s 122(5A) of the aforesaid Ordinance and issued show cause notice u/s 122(9) for the tax years 2003 to 2005. It is alleged by the complainant that the show cause notices dated 15.06.2006 for compliance on 21.06.2006 were not received by him and he requested his A.R. to collect the notices from the Income Tax officer. The time allowed for compliance was too short and against the directions of the Central Board of Revenue issued through Circular No.13 of 1951 dated 28.05.1951. It is contended that the Additional Commissioner Audit Sukkur allowed only three days time for submission of reply which constituted maladministration as defined in F.T.O. Ordinance 2000. It is also alleged that as per law, the additional commissioner was required to issue notices u/s 122(9) alongwith rule 62 of the Income Tax Rules 2002 for all the three years. It is pleaded by the complainant that the taxation officer submitted the draft refund orders u/s 170(4) of the Income Tax Ordinance 2001 to the Commissioner of Income Tax through Additional Commissioner for the three years under consideration. The C.I.T. Sukkur approved refund orders and the taxation officer issued refund vouchers, countersigned by the Additional Commissioner Sukkur. All the legal requirements and formalities were completed by the department and the refunds were issued after verification of three officers including the senior most officer i.e. C.I.T. of the Zone. It is alleged that the Additional Commissioner of Income Tax being junior officer to the Commissioner of the Zone issued notices stating therein that the refund orders passed by the taxation officer with the approval of the C.I.T. and counter signed by the Additional Commissioner were erroneous and prejudicial to the interest of revenue and he therefore intended to amend the assessments. The said act of the Additional Commissioner fell within the ambit of Clause (a) of sub-section (3) of Section (2) of the F.T.O. Ordinance 2000. 

4.

It is further pleaded that the Commissioner of Income Tax Sukkur Zone had delegated powers of assessment u/s 120, 121 and 122 to the taxation officers of grade 16,17 and 18 and the powers of section 122(5A) were delegated to the Additional Commissioner. The Commissioner of Income Sukkur did not delegate the powers u/s 170(4) in the case where refund due to the taxpayer was more than Rs.100,000/- It is also, pleaded that as per jurisdiction order of CIT Sukur Zone the power of section 122(5A) of the Income Tax Ordinance was delegated to the Additional Commissioner in cases where assessment orders were passed by the taxation officers of grade 16, 17 and 18. He did not delegate the powers of section 122(5A) of the Income Tax Ordinance 2001 in cases where approval was granted by the Commissioner of Income Tax and the order was counter signed by the Additional Commissioner.

5.

It is contended that the Additional Commissioner Audit Sukkur issued notices u/s 122(5A) on the basis of inspection notes forwarded by the Additional Director Audit and Inspection Sukkur. He was not supposed to issue the said notices on the directions of the other officers. The power u/s 122(5A) of the Income Tax Ordinance 2001 could be exercised by the Additional Commissioner by applying his own mind. The complainant has placed reliance on the decision of C.I.T. (Appeals) Zone-VI, Karachi on the issue of transportation services. It is also alleged that the additional commissioner failed to follow the Circular No.1 of 2005 dated 5.7.2005 on the issue of withholding tax u/s 153(1) (b) and 153(1)(c). The complainant has prayed for issuance of directions to the Additional Commissioner of Income Tax Audit Division Sukkur to withdraw the show cause notices dated 15.06.2006 and for initiation of disciplinary proceedings against him. 

6.

The respondents have forwarded the parawise comments of Regional Commissioner of Income Tax, Southern Region, Karachi. He has contended therein that the show cause notices u/s 122(9) were issued to the tax payer in accordance with law and after the Additional Commissioner of Income Tax had applied conscious and judicious application of his mind to the facts of the case. The objection regarding jurisdiction has been raised in terms of section 9(2)(b) of the F.T.O. Ordinance 2000. It is reported that the proceedings were initiated u/s 122(5A) of the Income Tax Ordinance 2001 on the basis of clarification issued by the C.B.R. vide letter No.5(1) M/(FATE) dated 29th December 2005. It is further reported that on the basis of Inspection Note of Audit and the clarification of the C.B.R.  show cause notices under delegated powers of C.I.T. Sukkur were issued to the complainant u/s 122(9) of the Income Tax Rules 2002 on 15.06.2006 for submission of reply by 21.06.2006. the Authorized Representative of the complainant applied for adjournment which was acceded to and the time was extended up to 28.06.2006. It is pleaded that the show cause notices u/s 122(9) were issued in conformity to rule 62 of the Income Tax Rules 2002. The allegation of violation of law in this regard is absolutely unfounded. It is reiterated that the Additional Commissioner audit Division initiated proceedings u/s 122(5A) by issuing statutory notices u/s 122(9) under the delegated authority of CIT Sukkur. The Additional Commissioner acted as Commissioner of Income Tax and therefore the action was absolutely legal for all purposes of Income Tax Ordinance. It was also in accordance with law that the Additional Commissioner under the delegated authority could amend the deemed assessment order made u/s 120/122(3). There were sufficient reasons for amending the assessments in the case of the complainant as tax deducted against provision of transport services was full and final discharge of tax liability and was not refundable as claimed by the complainant in his returns as clarified by the C.B.R. in letter dated 29.12.2005. It is further stated that the order u/s 120/122(3) on the basis of return was deemed to have been issued by the Commissioner and he was authorized u/s 122(5A) to amend or further amend the assessment order if he considered that the assessment order was erroneous in so far it was prejudicial to the interest of revenue. The assessments made in this case u/s 120/122(3) were erroneous in so far as these were prejudicial to the interest of revenue as the tax deduction was full and final discharge of tax liability u/s 169. The action did not therefore fall within the definition of maladministration as provided in FTO Ordinance 2000. It is pleaded that the proceedings initiated u/s 122(5A) were not relevant to the refund but were for amendment of assessments which were erroneous and prejudicial to the interest of revenue for the aforesaid reasons. It is contended that the Additional Commissioner audit had considered all the aspects of the case and was satisfied that the assessments u/s 120/122(3) on the basis of returns were erroneous in so far as prejudicial to interest of revenue. It is reiterated that the matter was subjudice as no decision was taken so far and therefore the provisions of section (9) (2) of the F.T.O. Ordinance 2000 were applicable in this case.

7.

The case has been discussed with the representatives of both the parties and the records produced by the D.R. have also been examined. The complainant’s A.R. has furnished written arguments during the course of hearing of the case. He has reiterated therein the objections/allegations made in the complaint.

8.

The perusal of records shows that the show cause notices for the tax years 2003 to 2005 were originally issued on 30.05.2006 for compliance by 14.06.2006.  Since the complainant did not submit reply by the stipulated date, reminders were issued on 15.06.2006 for compliance by 21.06.2006. The Authorized Representative of the complainant submitted adjournment application and the time was extended by the taxation officer up to 28.06.2006. On receipt of A.R’s letter on 28.06.2006 the complainant was allowed more time for compliance by 12.07.2006. It is therefore established that adequate time has been allowed to the complainant for submission of reply to the show cause notices issued by the Additional Commissioner of Income Tax and therefore the allegation in this behalf is not well founded. The additional Commissioner of Income Tax Audit Division Sukkur initiated proceedings u/s 122(5A) of the Income Tax Ordinance 2001 for the tax years 2003 to 2005  on the basis of report/observation of Additional Director Inspection and Audit Circle and the clarification issued by the C.B.R. vide letter dated 29.12.2005. The Departmental Representative has provided a copy of the said letter of the C.B.R. which is reproduced as under:-

“2.
Transportation of goods etc. are broadly divided into two categories i.e. carried through transport owned by a person or transport hired by a person. Where the transport is owned by the person it is classified as rendering of transport services and where it is carried through transport hired it is classified as providing of transport services.

3.
Upto tax year 2005

(a) Rendering of transport services is covered under section 153 (1)(b) and the tax deducted at source is an adjustable advance tax ; and 

(b) Providing of transport services fall sunder section 153(1)(c) and the tax deducted at source is the final tax liability.

4. However from tax year 2006 this distinction has been removed and both rendering and providing of transport services now fall under section 153(1)(b)

5.
Upto tax year 2005, tax collected at source under section 234 is the final tax for taxpayers rendering transport services and accordingly the tax deducted under section 153 (1)(b) is refundable.”
It may be pointed out here that it was imperative on the part of the Additional Commissioner to follow the clarification/directions of the C.B.R. as provided u/s 214 of the Income Tax Ordinance 2001. The show cause notices issued by him do not suffer from any legal infirmity as alleged by the complainant. The complainant’s contentions that since the refunds for the year under consideration were issued by the taxation officer after obtaining approval of the C.I.T., the Additional Commissioner had no legal authority to initiate the proceedings u/s 122(5A) of the Income Tax Ordinance 2001 for the said years, is also not valid. The proceedings u/s 122(5A) were initiated not on the issue of refund but for amending the assessments which were found to be erroneous and prejudicial to the interest of revenue. The issue involved was as to whether the tax deductions in the case of the complainant fell under the presumptive tax regime u/s 169 of the said Ordinance and constituted full and final discharge of tax liability or not.

9.

The contention of the A.R. that the Additional Commissioner of Income Tax being junior to the Commissioner of the Zone had no authority to proceeds u/s 122(5A) of the Income Tax Ordinance 2001 as the assessments and the refund orders were approved by the Commissioner is also incorrect and misconceived. The additional Commissioner of Income Tax Audit Division Sukkur initiated proceedings u/s 122(5A) of the Income Tax Ordinance 2001 under the powers delegated to him u/s 210 of the said Ordinance by the Commissioner. He in fact exercised the power of Commissioner after the same was delegated to him under the aforesaid section. This issue does not suffer from any ambiguity as the matter has been clarified by Section 211 of the said Ordinance which is reproduced as under:-

“211 (1) where, by virtue of an order under section 210, a taxation officer exercises a power or performs a function of the Commissioner, such power or function shall be treated as having been exercised or performed by the Commissioner.”  

10.

It is established by the facts stated above that show cause notices issued to the complainant for initiating proceedings u/s 122(5A) of the Income Tax Ordinance 2001 were in accordance with law. No maladministration is established and therefore no intervention is called for at this stage. The file is closed with these remarks.

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated: 


2006
BEFORE THE FEDERAL TAX OMBUDSMAN

REGIONAL OFFICE

KARACHI
COMPLAINT NO.913/2006
Mrs. Naureen Islamuddin Shaikh,

Through : Mr. Abdul Tahir Ansari (ITP),

M/s. Tahir Law Associates,

B-320, Ramchandar Road, Sukkur.




…Complainant

Versus

The Secretary,

Revenue Division,

Government of Pakistan,

Islamabad.







…Respondent

Dealing officer

…Mr. Asad Arif, Advisor.
FINDINGS/DECISION
Mr. Abdul Tahir Ansari, Advocate : for the Complainant.

Mr. Saeed Ahmed Siddiqui, Add: Commissioner, Income Tax: for the Respondent 


This complaint has not been signed by the complainant but by her authorized representative and when this was pointed out, the A.R has furnished an authority letter from the complainant authorizing him to sign the complaint on her (complainant’s) behalf.

2.

The complainant, an Individual, is aggrieved by non-transferring of her wealth tax case from Sukkur to Karachi.

3.

Brief facts of the case are that when the proceedings for the set aside Wealth Tax assessments for the assessment years 1994-95 to 1996-97 and pending normal assessments for 1999-2000 to 2000-01 were taken up, the A.R of the complainant moved an application to the Regional Commissioner of Income Tax (RCIT) in which two issues were raised:

a)
that as per certificate dated 21.12.1996 an arrear of Rs.2,721,495 was shown outstanding against the complainant. This arrear of taxes was paid by the complainant on 26.02.1997 whereafter she approached the Department for clarifying as to which assessment years these arrears pertained to.  Since no such clarification was being given, the complainant requested the RCIT to issue directions to the Taxation Officer to clarify the assessment years against which this amount has been adjusted.
b).
The complainant also requested the RCIT for transfer of her case from Sukkur Zone to Karachi Zone on the ground that in the matter of assessment, she had no hope to “get free, fair and impartial justice at the hands of Taxation Officer, Sukkur”.  

4.

It is stated that in response to her application, the Additional Commissioner (HQ) Southern Region, Karachi, vide her letter dated 10.06.2006, directed the assessee to submit the reply to the statutory notices directly to the Taxation Officer, being the concerned authority.  The learned A.R of the complainant has contended that instead of considering the complainant’s request for transfer of her case from Sukkur to Karachi, the RCIT directed the complainant to approach the same Taxation Officer against whom she had filed an application and that no opportunity of hearing was provided to the complainant which is maladministration. It is further stated that the Department has still not clarified as to how and for what years the amount of Rs.2,721,495 paid by her has been adjusted.  It is, therefore, prayed that the case of the complainant may be ordered to be transferred from Sukkur Zone to Karachi Zone and necessary directions may also be issued for clarifying the position of payments of Rs.2,721,495.

5.

Replying to the allegation in the complaint, the RCIT in his written report has stated that all the pending assessments in question in the case have since been finalized in the light of the history of the case and keeping in view the decision of the Appellate Tribunal and that the complainant’s request for transfer of her case from Sukkur Zone to Karachi Zone is neither supported by law nor by facts of the case.  It is stated that the Commissioner of Income Tax, Sukkur Zone holds legal jurisdiction over the subject case and that this cannot be challenged under the provisions of law. It is further stated that the concerned Taxation Officer has performed his duties with due diligence and in accordance with the legal jurisdiction assigned to him.  It is urged that complainant’s plea that she has no hope to “get free, fair and impartial justice at the hands of Taxation Officer Sukkur” is without any basis and can at best be termed as unfounded fears.  It is further stated that the Additional Commissioner (HQ), under the direction of the RCIT, rightly advised the complainant to submit the reply to the statutory notices to the Taxation Officer, Sukkur since he held lawful jurisdiction over the case of the complainant.  The D.R appearing for the Department has contended that the RCIT was right in not considering the application of the complainant for transfer of her case from Sukkur Zone to Karachi Zone as the complainant was conducting business in Sukkur and thus, the lawful jurisdiction lies with the Taxation Officer Sukkur.  It is further contended that the complaint is devoid of any merit and may not be considered.

6.

Parties have been heard and the record produced has been examined.
7.

Since all the pending assessments have now been completed, therefore, the complainant’s request for transfer of her case has become infructuous and requires no further action. This was also agreed to by the A.R of the complainant during the course of hearing. However, when the application was made by the complainant to the RCIT for transfer of her case, he should have allowed an opportunity of hearing to the complainant and should have considered her grievances and submissions in this behalf. The RCIT in his letter to the complainant, instead of giving any decision on the complainant’s request for transfer of his record, directed her to comply with the statutory notices issued by the same officer for whom the complainant had expressed her lack of confidence. Disregarding and ignoring the request of the complainant without allowing her an opportunity of hearing was contrary to principle of natural justice and propriety and showed ineptitude and inattention which tantamounts to maladministration. The RCIT may not have acceded to the request of the complainant but equity demanded that he should have given her an opportunity of hearing. Similarly, not responding to the complainant’s request for disclosing as for which years the amount paid by her at Rs.2,721,495 has been adjusted also shows neglect, inattention and ineptitude in the discharge of duties and responsibilities by the tax officials.  In the circumstances, it is recommended that: 
i).
Within 15 days of the receipt of this order, the Taxation Officer should inform the complainant by giving break-up of the assessment years in which the amount paid by her at Rs.2,721,495 has been adjusted.

ii).
Compliance be reported within 15 days after doing the needful in terms of (i) above. 

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:


-2006

BEFORE THE FEDERAL TAX OMBUDSMAN

REGIONAL OFFICE

KARACHI
COMPLAINT NO.990/2006
M/s. Darvesh Traders,

Through : M/s. M.Saleh & Company,

Advocates & Tax Consultants,

B-3131 Neem Ki Chari Sukkur.




…Complainant

Versus

The Secretary, 

Revenue Division,

Government of Pakistan,

Islamabad.







…Respondent

Dealing officer:





…Mr.Asad Arif, Advisor
FINDINGS/DECISION
Mr. Udha Ram Rajput, Advocate : for the Complainant.

M/s. Saeed Ahmed Siddiqui, Additional Commissioner, Income Tax : for the Respondent. 

 
The complainant, an Individual engaged in export of dry dates (chohara) is aggrieved by the order under section 162 of the Income Tax Ordinance, 2001(hereinafter referred as the Ordinance) passed by the Taxation Officer, Income Tax Department.

2.

Brief facts of the case are that the complainant, being an exporter, filed his statement under section 115(4) of the Ordinance for the tax year 2005 in which the export receipts were declared at Rs.32,090,100 on which tax deducted under section 154 of the Ordinance @ 1% was shown at Rs.320,901. The Assessing Officer, however, found that the goods exported by the complainant fell under Part-III of the Seventh Schedule of the Income Tax Ordinance, 2001 and, therefore, the rate of tax deduction for such goods was 1.25% and not 1% as declared by the complainant.  He, therefore, held that there was short payment of income tax by an amount of Rs.80,225 for which he issued a show cause notice to the complainant and ultimately passed the impugned order under section 162 of the Ordinance for recovery of short deduction/payment of tax.

3.

In this order, the Taxation Officer has stated that in arriving at the conclusion that the goods exported by the complainant were liable to tax rate of 1.25% and not 1%, he has also sought guidance from the Central Board of Revenue’s (CBR) letter No.5(1)M(FATE) dated 24.01.2006 which was issued to another exporter by the name of Five Star Associate Company when the said exporter of the same commodity sought clarification on this issue.  It is stated that in the said letter, the CBR has clarified that dry dates fall in Part-III of the Seventh Schedule of Income Tax Ordinance, 2001 in which the rate of withholding tax on its export is 1.25% and that this rate is applicable from the tax year 2003. The complainant has felt aggrieved by such order of the Taxation Officer and hence the present complaint.  It is prayed that CBR’s clarification being void, the impugned order passed by the Taxation Officer under section 162 of the Ordinance be declared as being without lawful authority and illegal.

4.

The learned A.R of the complainant has contended that chohara is the goods manufactured in Pakistan as it is made of a raw material called doka which is obtained from Date-Palm Trees.  It is stated that after picking up of doka from Date Palm Trees, it is put into big pan to which water is added which is boiled and during this boiling, a chemical by the name of Sodium-Formaldehyde Sulphoxylate (locally known as Rang-kaat) is added.  This chemical bleaches the colour of the substance and a new product with a changed shape and different name (chuhara) comes into being.  It is urged that the process involved in the making of chohara amounts to manufacture which involves making of goods or any material produced by hand or by machinery or by any other process from raw material in large quantities. In regard to the concept and definition of the word “manufacture”, the learned A.R has referred to cases reported as (i) PLD 1991 Supreme Court 992 (ii) 2000 PTD (Trib) 874 and 2003 PTD-2073 as well as CBR’s Circular No.09 of 1992.

5.

The learned A.R of the complainant has urged that the order under section 162 of the Ordinance has been passed by the Taxation Officer on the basis of an incorrect and misleading clarification made by the Central Board of Revenue (CBR) which has also been followed by the Regional Commissioner and the Commissioner of Income Tax.  It is stated that the relevant version of Seventh Schedule of the Ordinance was one which contains only Part-I, Part-II and Part-III and is applicable for the tax years 2003, 2004 & 2005.  It is stated that chohara is goods manufactured in Pakistan and, therefore, the applicable provision is Serial No.1 under Part-II of the said Schedule and there is no scope of application of Part-III. It is, therefore, contended that the treatment given by the CBR through the above clarification and its follow up by the field officer is patently misleading and constitutes maladministration.

6.

Replying to the allegations in the complaint, the CIT in his written report, has taken a preliminary objection relating to the jurisdiction of this office on the ground that since the matter relates to the levy of tax under the provisions of Income Tax Ordinance, 2001 and the taxpayer has legal remedy available under the provisions of the said Ordinance, therefore, this case falls within the ambit of section 9(2)(b) of the establishment of the Office of FTO Ordinance, 2000.  During the course of hearing, the D.R has also contended that the matter involves interpretation of law as to whether the complainant is a manufacturer or not and, therefore, for this reason also the matter falls outside the jurisdiction of this office.  Reliance in this regard is placed on a decision dated 25.05.2006 of the President of Pakistan in complaint No.1096-L/2005.

7.

The respondent has further contended that the order under section 162 was passed in view of the clarification issued on the subject by the CBR in the case of another exporter of same commodity and that under the provisions of section 214 of the Ordinance, all income tax authorities are bound to observe and follow the orders, instructions, and directions by the CBR.  It is contended that Part-I of the Seventh Schedule deals not only with non-manufactured goods but it also deals with all other goods which are not covered under Part-I & Part-II of the said Schedule.  It is urged that chohara is a non-manufactured goods and, therefore, tax rate applicable will be that which is given in Part-III of the Seventh Schedule.  It is stated that the order under section 162 has been passed in accordance with law and, therefore, there is no maladministration involved.

8.

Responding to the above, the learned A.R of the complainant has stated that so far as the question of jurisdiction is concerned, the matter very much falls in the jurisdiction of this office and in this regard reference has been made to cases reported as 2004 PTD 2895, 2002 PTD 2594, 2003 88 Tax 261 & 2005 91 Tax 363.
9.

It is further contended that in cases reported as PLD 1991 SC 992, 2003 PTD 2073, 2000 PTD Trib 874 it has been held that if there is no specific definition provided in the statutes, then dictionary meaning is to be assigned and that since the word “manufacture” is not specifically defined, therefore, the Assessing Officer should have given the dictionary meaning to this word as held in the above cases.  It is vehemently contended that since the officer has ignored the principle laid down in the above decided cases, therefore, his decision is contrary to law and is also arbitrary and oppressive which tantamounts to maladministration.  It is further stated that in the context of tax holiday package under the repealed Income Tax Ordinance 1979, the CBR in Circular No.09 of 1992, has held that when something is subjected to manufacturing process, the shape and character of the input is changed and output becomes different from the input.  It is urged that the Taxation Officer should have taken guidance from this circular while examining the process of the complainant’s goods and since he ignored this circular, therefore, this also constitutes maladministration.

10.

Replying to the above, the D.R has contended that the allegation that the decided cases have been ignored by the Taxation Officer is baseless and carries no weight because during the course of proceedings before the Taxation Officer, no such cases were referred by the complainant or brought to his notice.  It is stated that none of the cases now being relied upon by the learned A.R of the complainant were ever cited before the Assessing Officer and, therefore, the question of their non-consideration does not arise. It is urged that during the course of proceeding before the Taxation Officer, the complainant did not even bother to comply with the notice issued in this behalf and, therefore, the contention now being raised is irrelevant.  As far as the CBR’s circular referred to by the A.R of the complainant is concerned, the D.R contends that the CBR may have defined manufacturing process in a specific context but so far as the present case is concerned, the Assessing Officer in his order has clearly mentioned that while coming to the conclusion that the goods exported by the complainant is liable to tax @ 1.25%, he has relied on CBR’s letter dated 24.01.2006 and thus the findings given by the Taxation Officer is also based on CBR’s instructions and, therefore, no maladministration is involved.

11.

The case has been examined in the light of the arguments addressed by the parties.  It is a case where in the facts and circumstances thereof, the assessing officer has come to the conclusion that the provisions of the relevant law and rules prescribing rate of tax at 1.25% was applicable and not the other prescribing the rate of tax at 1%, therefore, it is an order of assessment of tax on merits.  The complainant may avail remedy provided by law to an assessment order in which he may also raise the question of correctness, validity or otherwise of the circular in question of the CBR.  

12.

For the foregoing reasons, this complaint is hereby disposed off being not maintainable and premature as well.

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:


2006

BEFORE THE FEDERAL TAX OMBUDSMAN

REGIONAL OFFICE

KARACHI
COMPLAINT NO.1348/2005
Mr. Muhammad Idrees,

House No.A/8 – 2833, Alam Chand Street,

Tilak in Line, Hyderabad.





…Complainant

Versus

The Secretary, 

Revenue Division,

Government of Pakistan,

Islamabad.







…Respondent

Dealing officer:

…Mr.Asad Arif, Advisor
FINDINGS/DECISION
M/s. Muhammad Idrees Memon & Amiruddin Shaikh for the Complainant.

Pir Khalid Ahmed, DCIT, Hyderabad Zone for the Respondent.



The complainant, an Individual, is aggrieved by the ex-parte orders passed for the assessment years 1993-94, 1994-95 & 1995-96 by the Deputy Commissioner of Income Tax.

2.

It is stated that the complainant was an employee (Manager) and an attorney appointed by Ms. Mumtaz Haroon, proprietor of M/s. Salim Corporation the business of which was started in the year 1993 and a power of attorney was executed by the proprietor in his favour on 26.09.1993. The Assessing Officer finalized the assessments for the years 1993-94 to 1995-96 creating a tax department of Rs.773,473 and treated the complainant as sole proprietor of the business instead of the real proprietor, Ms. Mumtaz Haroon.  These assessments were completed ex-parte under section 63 of the repealed Income Tax Ordinance, 1979.  The complainant, feeling aggrieved by such assessments, filed appeals before the Commissioner of Income Tax (Appeals) who, vide his order dated 12.11.1997, set aside the assessments for denove proceedings with the following remarks:

“There is force in the contentions.  The assertion of the assessing officer regarding the appellant being the sole proprietor is belied from the fact brought on record. The Assessing Officer has jumped to hasty conclusions without proper appraisal of facts.  The three assessments are, therefore, set aside for denove hearing in order to verify the factual position of the ownership of M/s. Salim Corporation and to dispose of the pending assessments in accordance with the law.”

3.

Pursuant to the above order, the Assessing Officer again initiated the assessment proceedings during which he inquired from M/s. Roche Pakistan Limited with whom M/s. Salim Corporation had business dealing, as to who was the proprietor of the said Salim Corporation. In response thereto, M/s. Roche Pakistan Limited informed the Assessing Officer that the contact person of Salim Corporation is Mr. Idris, the complainant. On the basis of this information, the Assessing Officer again completed the assessments for the years under review by treating Mr. Idris as the proprietor and thus repeated the earlier treatment. The complainant then filed appeals before the Commissioner (Appeals) who again set aside the assessments for denove proceedings after giving due opportunity of being heard to the complainant.  The Assessing Officer, however, again completed the assessments ex-parte by repeating the same treatment as was given on the earlier occasions by which the complainant has felt aggrieved and hence the present complaint.

4.

The learned A.R of the complainant has contended that the fact that the complainant was not the owner of M/s. Salim Corporation is evident from the power of attorney which was executed on 26.09.1993 by the owner namely Mst. Mumtaz Salman W/o Muhammad Haroon in favour of the complainant appointing him as her Manager and attorney in respect of the firm M/s Salim Corporation.  It is stated that in this power of attorney, the executant has herself admitted the complainant namely Muhammad Idris as her Manager and, as such, he cannot be treated as the proprietor of Salim Corporation.  It is further contended that the Assessing Officer was not justified to rely upon the certificate issued by M/s Roche Pakistan Limited as this was never confronted to the complainant for his rebuttal.  Moreover, in this certificate the complainant has never been identified as a proprietor but has been termed as contactable person and, therefore, the same cannot be used to treat the complainant as the actual owner of business.  It is further stated that the ex-parte assessments completed were not legal and judicious as the complainant was not provided sufficient opportunity of being heard and the Assessing Officer never made an inquiry to ascertain the factual position regarding proprietorship of M/s. Salim Corporation.  It is further contended that even the Manager, Muslim Commercial Bank of Pakistan, Market Chowk Hyderabad, where the account of the business was maintained, has confirmed that Ms. Mumtaz Haroon is the proprietor of M/s. Bio Nat Laboratories and Salim Corporation having bank A/c No.4823 – 2 which was opened on 24.09.1995.
5.

In view of these facts it is contended that the orders passed by the Assessing Officer treating the complainant as a proprietor of Salim Corporation, Hyderabad are not valid as the complainant was only an employee and not the proprietor of the above firm and that such orders need to be cancelled.

6.

In his written report, the Regional Commissioner has stated that in the light of the last appellate order, notices under section 61, 148 and letter No.841 dated 26.05.2001 were sent through registered A/D and the compliance was requested within 07 days of the receipt of the notice but on the date of hearing, neither the tax payer nor his authorized representative attended the proceedings which led the Assessing Officer to finalize the assessments for assessment years 1993-94, 1994-95 and 1995-96 ex-parte under section 63 of the repealed Income Tax Ordinance, 1979 and resultantly a tax demand of Rs.773,473 was created. It is contended that the assessments were finalized after giving reasonable opportunity of hearing to the complainant who failed to prove that the business under the name and style of M/s. Salim Corporation was not owned by him.  It is further stated that the Manager, MCB vide his letter dated 26.11.1998 did not confirm that Salim Corporation was owned by Ms. Mumtaz Haroon and that the power of attorney in favour of the complainant alleged to have been cancelled by the proprietor on 29.09.1995 was not produced before the Assessing Officer and, as such, the assessments completed were in accordance with law and that, therefore, the complaint in question has no merit.

7.

Parties have been heard and the record produced has been examined.

8.

On quarry, the Deputy Commissioner appearing for the Department has stated that the returns of income were never filed in this case.  It is also observed that the assessment orders for all the three years show that only once notices under section 61, 148 and a letter No.841 dated 26.05.2001 were issued which allegedly were not complied with by the complainant which consequently resulted in ex-parte assessments.  During the course of hearing, the Deputy Collector appearing for the Department was asked to show the service of this notice.  It has transpired from record that although the notices/letter were prepared and sent through registered post but these were never served on the complainant as the postal authorities sent back the notices/letter with the following remarks:

Even on the envelope containing these notices, there is a noting that “Registered A.D Return Back on 31.05.2001” but inspite of this, the Assessing Officer proceeded to complete the assessments. 

9.

The above would show that the assessments have been completed without any notice to the complainant and without ascertaining the factual position regarding ownership of business.  The Assessments so completed are not sustainable in the eye of law as the complainant has been condemned unheard which is a violation of the principle of audi alteram partem.  It is an old maxim of law that no one should be condemned unheard.  The principle of natural justice require that hearing be granted to a person being condemned and since the impugned orders have been passed without providing opportunity of hearing to the complainant as required by law, therefore, these are not sustainable.  Such orders being contrary to law and principle of natural justice tantamount to maladministration.  In the circumstances it is recommended that:

i) The concerned Commissioner of Income Tax should take action under section 122A of the Income Tax Ordinance, 2001 in respect of assessments for the charge years 1993-94 to 1995-96 and ensure that assessments are framed in accordance with law and facts of the case after ascertaining the real ownership of business and after providing a reasonable opportunity of hearing to the complainant.

ii).
The Commissioner, Hyderabad Zone undertakes written counseling of the assessing officer who completed the assessments contrary to law and equity.

iii).
Action in terms of recommendation (i) above should be completed within 45 days.

iv).
Compliance be reported within one week of the completion of above action.

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:


2006

BEFORE THE FEDERAL TAX OMBUDSMAN

ISLAMABAD
COMPLAINT NO.1368/2005
Allied Flour Mills (Pvt) Ltd.,

Nowshera.







…Complainant

Versus

Secretary,

Revenue Division,

Islamabad.







…Respondent

Dealing Officer



…Mirza Muhammad Wasim, Adviser
FINDINGS/DECISION
Mr. Munir Hussain Awan, Advocate for the complainant.

Mr. Shah Khan, DCIT, Legal I, Companies Zone, Peshawar for the respondent.

 
This is a complaint relating to action u/s 122(5A) of the Income Tax Ordinance, 2001 initiated by the Additional Commissioner of Income Tax for the assessment year 2002-2003 in the complainant’s case. The main points in the complaint are as follows –

(i) The complainant is a private limited company and in its tax return for the assessment year 2002-2003 it showed the following  sales/receipts
	Sales of atta
	533460 kg
	Rs.4,896,670

	Sales of bran
	21900 kg
	Rs.     91,554

	Sales of refraction
	24200 kg
	Rs.     43,762

	Wheat grinded charges
	1870000 kg
	Rs.   925,550

	Total
	2449560 kg
	Rs.5,957,536


(ii) During the assessment proceedings the complainant made proper compliance of statutory notices.

(iii) Vide letter dated 27-3-2003 the complainant also furnished copies of agreements in respect of 18,700 bags of wheat ground for other parties.

(iv) The assessing officer framed the assessment for the year 2002-2003 and after enhancing the receipts in atta and bran accounts determined the trading results as under –

	Sales of atta
	533460 kg
	Rs.5,067,870

	Sales of bran
	21900 kg
	Rs.     98,550

	Sales of refraction
	24200 kg
	Rs.     43,762

	Wheat grinded charges
	1870000 kg
	Rs.   925,550

	Total
	2449560 kg
	Rs.6,135,732


(v) The complainant filed an appeal before the Commissioner of Income Tax (Appeals) who vide his order dated 1-10-2003 allowed relief to the complainant (mainly deleting the addition of Rs.171,200 made to the atta account by making an estimate of sale price per kg).

(vi) The department then filed a second appeal before the Income Tax Appellate Tribunal which vide its decision dated 11-3-2004 maintained the order of the CIT (Appeals).

(vii) During the appeal proceedings the department did not raise any point alleging misrepresentation of facts by the complainant and the appeal process stood completed on 11-3-2004 after the decision of the ITAT.

(viii) The complainant was, however, served with a notice u/s 122(5A) dated 29-9-2005 by the Additional Commissioner of Income Tax, Range-II, Companies Zone, Peshawar regarding the assessment for the year 2002-2003.

(ix) The complainant also received further notices dated 16-8-2005, 24-9-2005 and 6-10-2005 and proper compliance was made in response to all the notices.

(x) It was also submitted by the complainant vide its letter dated 16-6-2005 that the proceedings initiated u/s 122(5A) for the assessment year 2002-2003 were not valid in the light of a decision of the Sind High Court.

(xi) Vide his letter dated 16-8-2005 the Additional Commissioner has confirmed the decision of the Sind High Court but has intimated that it has been challenged by the department before the Supreme Court.

(xii) The complainant vide its letter dated 26-8-2005 pointed out to the Additional Commissioner that unless it was modified by the Supreme Court the order of the Sind High Court held the field and that at least proceedings u/s 122(5A) be deferred till the decision of the Supreme Court.

(xiii) In spite of the above submissions further notices for completion of proceedings u/s 122(5A) have been served on the complainant which is quite illegal and unjustified and may result in illegal tax liability in the complainant’s case.

It has been prayed that the department be directed to stop the illegal proceedings u/s 122(5A) unless and until the order of the Sind High Court is modified by the Supreme Court.

2.

The respondent’s reply consists of the comments of the Regional Commissioner of Income Tax, Northern Region, Islamabad forwarded by the Revenue Division with its own observations. The RCIT’s reply contains the preliminary objection that since the matter is sub judice before the Supreme Court of Pakistan the case falls outside the jurisdiction of the Federal Tax Ombudsman in the light of section 9(2)(a) of the Establishment of the Office of Federal Tax Ombudsman Ordinance, 2000. On facts the RCIT’s reply contains the following main points -

(i) It is correct that in reply to the notice u/s 122(5A) the complainant contended that the proceedings were not legal as according to the Sind High Court judgment section 122(5A) of the Income Tax Ordinance, 2001 did not have retrospective application and also that the assessment made for the year 2002-20003 was not erroneous and prejudicial to the interest of revenue. The complainant did not, however, reply to the specific points on the basis of which the assessment was considered by the Additional Commissioner to be erroneous and prejudicial to the interest of revenue.

(ii) It is correct that the matter was decided against the department by the Sind High Court but the department has filed a CPLA before the Supreme Court and the matter is thus sub judice.

(iii) The complainant has itself admitted that the matter has not attained finality. While, on the other hand, proceedings u/s 122(5A have to be completed within the time specified in law.

It has been stated that since there is no bar on the proceedings u/s 122(5A the complaint may not be entertained. The comments of the RCIT have been forwarded by the Revenue Division with the following additional comments –

“The contents of the complaint vis-a-vis other relevant documents on record have been perused. These do not involve either any mala fide intention or misconduct on the part of the Tax Authority. It is a simple matter of interpretation.”

3.

The representatives of the two sides have attended and have been heard. The learned Advocate for the complainant reiterated that since the assessment order u/s 62 of the repealed Income Tax Ordinance was passed on 27-3-2003 viz before the insertion of section (5A) in section 122 of the Income Tax Ordinance, 2001 with effect from 1-7-2003, action under the said newly inserted sub-section could not be taken as held by the Sind High Court in its judgment dated 2-3-2004 in CP No. D 643 to D 646 of 2004. It was further stated that, in any case, the matter did not fall within the scope of section 122(5A) as the IAC could not have a valid reason to believe that the assessment was erroneous in so far as it was prejudicial to the interest of revenue. It was also pointed out that prior to the issuance of the notice u/s 122(5A) on 29-4-2005 the departmental appeal had already been decided by the Income Tax Appellate Tribunal and since the assessment had attained finality and had merged within the order of the ITAT, it could not be amended u/s 122(5A). 

4.

The representative of the respondent reiterated on his part that an appeal had already been filed by the department before the Supreme Court against the Sind High Court judgment referred to by the complainant. It was also contended that the proceedings u/s 122(5A) were quite valid and that in any case the proceedings had not yet been finalized and also that the complainant could, if necessary file an appeal after the finalization of the proceedings. It was further contended that action u/s 122(5A) could be validly taken even after the order of the Tribunal as the points raised in the notice u/s 122(5A) had not come up for consideration before the ITAT. It was also pointed out that the proceedings u/s 122 (5A) could not be held in abeyance indefinitely because of the time limitation contained in law. It was thus stated that the complainant had no valid cause of grievance and that the complaint may, therefore, be rejected.

5.

The contentions of the two sides have been considered. The respondent’s contention that the matter falls within the ambit of section 9(2)(a) of the Establishment of the Office of Federal Tax Ombudsman Ordinance, 2000 is not acceptable because no matter was sub judice in the complainant’s own case at the time of the filing of the complaint. It is also not a matter of mere interpretation of law because the action u/s 122(5A) of the Income Tax Ordinance, 2001 initiated by the Inspecting Additional Commissioner has been found to be quite illegal on several grounds discussed below and it amounts to “maladministration” as defined in section 2(3)(1)(i)(a) of the Income Tax Ordinance, 2001. The matter thus falls within the jurisdiction of this Office. Detailed reasons for considering the action of the Inspecting Additional Commissioner to be illegal are contained in the paras to follow.

6.

Retrospective applicability of sub section (5A) of section 122 of the Income Tax Ordinance, 2001 inserted through the Finance Act, 2003.  The respondent claims to have filed an appeal against the Sind High Court decision dated 2-3-2004 in constitutional petitions No.D 643 to D 646 of 2004 dated 2-3-2004 in which it was held that sub section (5A) inserted in section 122 of the Income Tax Ordinance, 2001 w.e.f. 1-7-2003 could not be applied to assessments completed before that date. The fact, however, is that the legal principle involved in the Sind High Court judgment viz the lack of retrospectivity in the case of similar provisions of section 34A of the repealed Income Tax Act, 1922 and 66A of the repealed Income Tax Ordinance, 1979 has been accepted by the respondent itself over a long period of time. Thus section 66A (which was similar in nature to section 34A of the repealed Income Tax Act, 1922 and also to the new section 122(5A) of the Income Tax Ordinance, 2001) was inserted in the repealed Income Tax Ordinance, 1979 through the Finance Ordinance, 1980 w.e.f. 1-7-1980 while the Income Tax Ordinance, 1979 itself came into force w.e.f. 1-7-1979. In High Court decisions in the context of the said section 66A it was held that the section was not retrospective and since it was inserted w.e.f. 1-7-1980 it could not be applied to assessments finalized before its insertion. This legal position was confirmed by the CBR in its own circular dated 17-2-1981 clearly stating that
“section 66A does not have retrospective application. The assessments finalized before 1st July, 1980 cannot be reopened u/s 66A of the Income Tax Ordinance, 1979”. 

The position with respect to section 122(5A) of the Income Tax Ordinance, 2001 is identical. Here the Income Tax Ordinance, 2001 came into force with effect from 1st July, 2002 and it did not contain any provision similar to section 66A of the repealed 1979 Ordinance. It was only through the Finance Act, 2003 that sub section (5A) was inserted in section 122 which  read as under –

“(5A)
Subject to sub section (9), the Commissioner may amend, or further amend, an assessment order, if he considers that the assessment order is erroneous in so far it is prejudicial to the interest of revenue.” 

The above provisions were similar in nature to those of section 66A of the repealed Income Tax Ordinance, 1979 but from 1st July, 2002 to 30th June, 2003 no comparable provisions were in existence on the statute. The principle contained in the earlier High Court decisions in the context of section 66A of the repealed Ordinance was thus fully applicable to section 122 (5A) of the Income Tax Ordinance, 2001. The earlier decisions of the High Court in the context of section 66A were never challenged by the department before the Supreme Court and were in fact confirmed by the CBR itself e.g. in the circular referred to above. Now, of course, the department claims to have filed a CPLA before the Supreme Court against the judgment(s) of the Sind High Court. These judgments of the High Court have, however, obviously not been held in abeyance. In fact in the light of section 124A of the Income Tax Ordinance, 2001 the Commissioner may follow the High Court decisions even in those cases in which CPLA has been filed and may take necessary action, if any, within one year after the Supreme Court judgment in those cases. In any case, the principle regarding lack of retrospectivity is well established and is incorporated in High Court decisions and several findings of this Office. The retrospective application of section 122(5A) is thus found to be contrary to law and to constitute “maladministration” as defined in section 2(3)(i)(a) of the Establishment of the Office of Federal Tax Ombudsman Ordinance, 2000.

7.
Validity of the action in the context of the scope of sub section (5A) of section 122.  The facts in this regard are that the complainant had declared a loss of Rs.250,004 for the assessment year 2002-2003 against the sales/receipts summarized in para 1(i) above. Vide his order u/s 62 of the repealed Ordinance dated 27-3-2003 the assessing officer made an addition of Rs.171,200 to the complainant’s wheat account and also made certain other additions to assess income at Rs.47,418. The complainant filed an appeal against the assessment and the CIT (Appeals) vide his order dated 1-10-2003 deleted the addition to wheat account and also allowed some relief in the add backs out of P&L account. The department then filed a second appeal before the Income Appellate Tribunal which was, however, rejected vide the decision dated 11-3-2004. A year later, however, the Additional Commissioner of Income Tax, Range-II, Companies Zone, Peshawar issued a notice u/s 122(5A) dated 29-4-2005 to the complainant the main portion of which read as under -


“The results shown as per your accounts are as under -

Purchase from open market

Rs.550,000

Electricity consumed


137,450 units

Electricity units consumed

24.99 units

for grinding of 100 KG wheat

This shows consumption of 24.99 units per 100 KG crushing which is extremely high as normally as an accepted principle 5 to 6 units per 100 KG are allowed in this nature of business.

As per units consumed at the rate of 5 unit per 100 KG the wheat grinded will come to 2,749,000 if taken at 6 units per 100 kg then 2,290,833 while declared grinding is 550,000 the concealed grinding will come to 2,199,000 KG if taken at 5 units and if taken at 6 will come to 1,740,833.

Since the assessing officer has ignored this very important aspect of the case which make assessments framed u/s 62 dated 27-3-2003 for assessment year 2002-2003 erroneous in so far it is prejudicial to the interest of revenue which attract the provision of section 122(5A) of the Income Tax Ordinance, 2001. Therefore, I intend to amend your assessments already finalized u/s 122(5A) of the Income Tax Ordinance, 2001 to retrieve the loss of revenue”. 

8.

In response to the IAC’s letter dated 29-4-2005 the complainant sent a reply dated 6-5-2005, relevant portion of which was as under -

“That the appellant has declared total sales at Rs.5,957,536 which has also been confirmed by the assessing officer as per contents of assessment order itself.

That said proceeds of sales have been derived from sales of following quantities :-

Atta



533460 kgs

Rs.4,896,670

Bran



21900 kgs

Rs.     91,554

Refraction


24200 kgs

Rs.     43,762

Wheat grinded charges
1870000 kgs

Rs.   925,550

Total:



2449560 kgs

Rs.5,957,536

That the schedule of sales was submitted to the assessing officer vide appellant letter dated March 22, 2003.

That the appellant has also submitted the details of electric consumption vide appellant letter dated March 27, 2003 and as per said letter the total consumption of electric units comes to 137450 units which have also been confirmed as per your office letter dated April 29, 2005.

That the appellant has grinded 2449560 kgs of wheat which is also in conformity with your office letter under reference.

As such the appellant has not concealed any grinded wheat as alleged in your office letter. All the documents as advised from time to time by the assessing officer have been submitted and after taking into account all the submissions the assessment u/s 62 was framed.

It is hoped that now the matter will be clear at your end and the letter under reference dated April 29, 2005 will be vacated.” 

9.

The Additional Commissioner vide his letter dated 24-5-2005, however, then took up a different ground for the proposed action u/s 122(5A) and wrote as under -

“Regarding your plea of grinding 1870,000 kg for other parties, the assessment record has been examined which reveals that in the assessment order for Assessment year 2002-2003 on page 2 of the following findings have been given by the assessing officer:-

“The assessee has also grinded 18700 bags of wheat for private parties. Copies of NICs along with agreement deeds were furnished and POF. The grinding charges declared at Rs.925,550 which in absence of any other evidence to the contrary is accepted u/s 65/156”.

In this regard the agreement deeds POF reveals that agreement was made with Mr. Niaz Ahmad S/o Thaker NIC No.286-21-28000, resident of Baroaki, Darman, Gujranwala and Irshadullah Khan S/o Maseetay Khan NIC No.289-92-266612 resident of Soyoki, P.O. Dhani, Tehsil Hafizabad, Gujranwala. The acceptance of these grinding arrangements by the assessing officer without any probe into the matter and subject to section 65/156 is erroneous and prejudicial to the interest of revenue. Keeping in view the above position in order to process your case further and look into the genuineness of the grinding arrangements you are requested to produce Mr. Niaz Ahmad S/o Thaker, NIC No.286-21-28000, resident of Baroaki, Darman, Gujranwala and Irshadullah Khan S/o Maseetay Khan, NIC No.289-92-266612, resident of Soyoki, P.O. Ddhani, Tehsil Hafizabad, Gujranwala for cross examination by 02-06-2005.

Please ensure that the needful is done on the due date otherwise inference will be drawn that the grinding of 18700 bags of 100 kg was your own grinding and accordingly your assessment for Assessment year 2002-2003 will be amended u/s 122(5A) of the Income Tax Ordinance, 2001.” 

10.

Vide its reply dated 31-5-2005 the complainant pointed out that in the Additional Commissioner letter dated 24-5-2005 another issue had been raised and sought confirmation that the complainant’s explanation regarding the units of electricity consumption had been accepted. Subsequently the complainant sent the following letter -

“That the appellant company has gone through the contents of your said letters and would like to state that the proceedings initiated u/s 122(5A) are not applicable to the appellant as the proceedings for the year of the appellant were completed as on March 27, 2003. The appellant went into appeal with CIT (A) and the appellant’s appeal for the year has also been decided by the CIT(A) vide appellate order dated October 1st, 2003.

Further to this, the appellant company is also enclosing herewith a copy of decision of Sind High Court dated March 2nd, 2004 which relates to subject matter. As per decision of Sind High Court, the proceedings u/s 122(5A) of ITO 2001 cannot be initiated.”

11.

On receipt of the complainant’s letter the Additional Commissioner vide letter dated 24-5-2005 wrote to the complainant as follows -

“Reply/arguments submitted by you vide para 1 of your above quoted letter has been found unsatisfactory as proceedings for assessment year 2002-2003 u/s 122(5A) of the Income Tax Ordinance, 2001 were initiated on the issue which was ignored by the assessing officer at the time of original assessment finalized u/s 62 which make the original assessment erroneous in so far it is prejudicial to the interest of revenue. Accordingly the discrepancies were communicated to you vide this office Notice u/s 122(5A) quoted above.

Further to the above, the decision of Honourable Sind High Court referred by you has been challenged by the Department by filing CPLA in Supreme Court of Pakistan.

Since the matter is sub judice, therefore, you are requested to submit your written reply as requested vide this office Notice u/s 122(5A) bearing No.1327 dated 24-5-2005 by 29-8-2005 positively. You are further requested to provide CASH FLOW STATEMENT for the period relevant to the year under consideration on the due date.

Please ensure that the needful is done on the due date otherwise inference will be drawn that the grinding of 18,700 bags of 100 kg was your own grinding and accordingly your assessment for Assessment year 2002-2003 will be amended u/s 122(5A) of the Income Tax Ordinance, 2001”.

12.

It is evident from the above that the first notice u/s 122 (5A) was issued on the assumption that the quantity of wheat subjected to grinding was not commensurate with the number of units of electricity consumed. Obviously while adopting this view the IAC took into consideration only the grinding of wheat undertaken by the complainant on its own account and ignored the grinding statedly undertaken for other parties. When this was brought to the notice of the IAC by the complainant the IAC took up a different ground viz that the assessing officer had not properly probed the genuineness of parties for whom the wheat was ground. In fact the grinding agreements and copies of Identity Cards of the parties were on record and were duly mentioned in the assessment order itself but these were ignored by the IAC when the first notice was issued. When this was pointed out by the complainant, the IAC directed that the parties be produced before him for cross examination and other information such as “cash flow statement” be also provided. It was conveyed to the complainant that if the parties were not produced the entire grinding would be considered to have been done on the complainant’s own account. Now it is evident from the words “erroneous in so far it is prejudicial to the interest of revenue” used in section 122(5A) that there should be an element of error apart from the assumed prejudice to revenue in the assessment order. In this context the Azad Jammu & Kashmir High Court in its well known judgment in United Builders (1984 PTD 137) while quashing action under section 34A of the repealed Income Tax Act, 1922 observed as follows -

“In order to exercise the powers under this section, it was incumbent upon the Inspecting Assistant Commissioner to determine that an order sought to be interfered, was erroneous and prejudicial to the interests of the revenue. The word “erroneous” is defined in the Oxford Dictionary, means: mistaken, incorrect; in the legal sense, an order was considered erroneous if it deviated from the law. This suggested that it was a condition precedent to declare the impugned order erroneous by reference to definite violation or deviation from law.”

The Azad Jammu & Kashmir High Court also noted that where the IAC was not in possession of definite facts to negate the assessment order there could be no valid action u/s 34A of the repealed Income Tax Act, 1922. In this context the High Court observed as under –

“The powers conferred under section 34A indicated that such powers were exercisable only on the proof and satisfaction that the order of the Income Tax Officer was unlawful as such erroneous, so as to be prejudicial to the interest of the revenues. Unless such a condition was not fulfilled, powers under the section could not be invoked. In the present case, the close study of the notice under section 34A reflects that the Inspecting Assistant Commissioner was not in possession of sound facts leading to the inference that the assessment made by the Income Tax Officer was in any manner erroneous.”

The Honourable High Court further observed that the mere fact that an IAC disagreed with the result of an assessment was not a valid reason for invoking section 34A. The relevant portion of the judgment was as under –

“It is well accepted that provisions of section 34A were not available on the ground of mere disagreement in assessment. Such powers can be invoked only when an order of Income Tax Officer is found deviating from law. Thus, only that Inspecting Assistant Commissioner was not in agreement with the result of assessment made by the Income Tax Officer was not a genuine reason for resort to section 34A. The other aspect of the case is that power conferred on Inspecting Assistant Commissioner under section 34A is just in the nature of supervisory power. In exercise of supervisory authority, Inspecting Assistant Commissioner was not expected to indulge in deep inquiry by assuming the role of Income Tax Officer.” 

13.

Now in the instant case it has already been noted that the original notice u/s 122(5A) was issued on totally wrong assumptions and ignoring relevant material on record. These assumptions could obviously not be a valid reason for considering the assessment for the year 2002-2003 to be erroneous in so far as it was prejudicial to the interest of revenue. When the erroneous assumption was pointed out by the complainant the IAC took upon himself the role of an assessing officer and commenced assessment proceedings by requiring the complainant to produce the parties for whom he had ground the wheat. Obviously even at this point of time the IAC had no definite reason to believe that the parties were fake and again he had no genuine reason to consider the assessment to be erroneous in so far as it was prejudicial to the interest of revenue. Thus on mere suspicion the IAC has stepped into the shoes of the assessing officer and has attempted to commence fresh assessment proceedings in the case. The IAC’s observation that if the parties were not produced for cross examination by the complainant, the entire grinding would be considered to have been done on its own account is again quite illogical. It is to be noted that this is the case of a limited company in which final accounts, duly audited by chartered accountants, were filed with the return. Grinding of wheat for other parties is a common activity among flour mills and even the failure to produce the parties could in no way justify the discarding of the audited accounts and  jumping to the conclusion that all the wheat was ground on the complainant’s own account. In the light of the above, the action initiated by the Inspecting Additional Commissioner is found to fall outside the scope of section 122(5A) of the Income Tax Ordinance, 2001. For this reason too it is thus found to fall within the definition of “maladministration” contained in section 2(3)(i)(a) of the Establishment of the Office of Federal Tax Ombudsman Ordinance, 2000.

14.

Merger with the order of the Income Tax Appellate Tribunal. As already noted above, the notice u/s 122(5A) was issued almost a year after the department’s appeal before the Tribunal had been rejected. The contention of the learned Advocate for the complainant was that the assessment order for the year 2002-2003 had merged with the order of the Tribunal and could, therefore, not be amended u/s 122(5A). The representative of the respondent was of the view that since the matter of the genuineness of the grinding receipts was not before the ITAT it was not considered by it and action u/s 122(5A) could, therefore, be validly taken in the case. It is evident, however, that the issue was not involved in the appeals before the CIT (Appeals) and the ITAT but the question of quantum of sales representing own grinding was involved and the sales as reduced by the CIT (Appeals) stood duly confirmed. The Inspecting Additional Commissioner now wants to enhance the sales of wheat ground on own account on the basis of a fresh probe. This is obviously against the accepted principle of “merger”. It would, in this context, be useful to refer to the judgment of the Supreme Court of Pakistan in the case of Glaxo Laboratories Limited reported as (1992) PTD 932. In this case too the question of validity of action u/s 66A of the repealed Income Tax Ordinance, 1979 after a decision of the Tribunal came up for consideration and the Supreme Court held the notice u/s 66A to be without jurisdiction and of no legal effect. While coming to this conclusion the Supreme Court inter alia observed as under -

“6.
Section 66A authorizes IAC to examine and initiate action if the order passed by the ITO is erroneous in so far as it is prejudicial to the revenue. The IAC did not have the jurisdiction or power to initiate same action in respect of the orders passed by the appellate authorities or the Tribunal. However, as observed above such power has now been vested in IAC from the year 1991. The controversy is whether after the appellate authority has passed the order of the ITO merge in it and IAC cannot reopen it under section 66A in Corpus Juris Secundum, Volume 57, at page 1067 words “Merge” and “Merger” have been defined as follows :-

“The verb “to merge” has been defined as meaning to sink or disappear in something else, to be lost to view or absorbed into something else, to become absorbed or extinguished to be combined or be swallowed up.

“Merger” is defined generally as the absorption of a thing of lesser importance by a greater, whereby the lesser ceases to exist, but the greater is not increased, and absorption or swallowing up so as to involved a loss of identity and individuality.”

It is well-settled principle that on appeal the original order merges in the appellate order. The Commissioner of Income Tax V. Farrokh Chemical Industries, 1992 SCMR 523 it was observed that “the order of the ITO upon appeal merged in the order of the Income Tax Appellate Tribunal”. Here the assessment order made by ITO was reopened under section 65 and a revised assessment was framed which has been set aside by the Tribunal. Thus, the order of the ITO has merged in the order of the Tribunal which holds the field.

The Supreme Court also took note of sub section (1A) which was inserted in section 66A in the year 1991 and which read as under –

(1A)
The provisions of sub section (1) shall in like manner, apply,--

(a)
Where an appeal has been filed under sections 129, 134 and 137 or a reference has been made under section 136, against an order passed by the ITO; and

(b)
Where an appeal or reference referred to in clause (a) has been decided in respect of any point or issue which was not the subject matter of such appeal or reference.

(c)
No order under sub section (1) shall be made after the expiry of four years from the date of order sought to be revised.” 

In the context of the new sub section (1A) of section 66A the Supreme Court observed as follows –

“The fact that in 1991 sub section (1A) was added authorizing IAC to initiate action under section 66A even if appellate and revisional order has been passed, supports the contention that such a power did not exist earlier. The question whether it is applicable to the present case is kept open and we refrain from expression any opinion at this stage. We, therefore, allow the appeal and set aside the impugned judgment and consequently notice issued under section 66A of the Income Tax Ordinance is declared as without jurisdiction and of no legal effect.”

Now section 122(5A) of the Income Tax Ordinance, 2001 again does not contain any provisions similar to those contained in sub section (1A) of section 66A of the repealed Ordinance inserted in 1991 and obviously the Inspecting Additional Commissioner no longer has the powers indicated in the sub section. In the light of the Supreme Court judgment, the scope of section 122(5A) can again not be extended to cases where an assessment order has merged with the order of an appellate authority. On this basis too the action u/s 66A in the instant case is found to constitute “maladministration” as defined in section 2(3)(i)(a) of the Establishment of the Office of Federal Tax Ombudsman Ordinance, 2000.

15.

In the light of the above, it is recommended that -

(i) The action u/s 122(5A) of the Income Tax Ordinance, 2001 initiated by the Inspecting Additional Commissioner for the assessment year 2002-2003 be dropped.

(ii) Compliance be reported within 45 days.

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:


-2006
BEFORE THE FEDERAL TAX OMBUDSMAN

REGIONAL OFFICE

KARACHI
COMPLAINT NO.1387/2005
M/s. KIIA Pharmaceuticals (Pvt) Limited,

17- Maqbool Cooperative Housing Society,

Block-7/8, Karachi.
Through M/s. S.M.Rehan & Company,

Suit # 414, 4th Floor, Progressive Plaza, 
Beaumont Road, Civil Line Quarters, Karachi.


…Complainant

Versus

The Secretary, 

Revenue Division,

Government of Pakistan,

Islamabad.







…Respondent

Dealing Officer:





…Mr. Asad Arif, Advisor

FINDINGS/DECISION
Mr.S.M.Rehan, FCA : for the Complainant.

Mr. Tahir Tanveer, DCIT : for the respondent.



The complainant, a private limited company, is aggrieved by issuance of a notice under section 176 of the Income Tax Ordinance, 2001 by the Income Tax Department for the purpose of monitoring of withholding taxes.

2.

Brief facts of the case are that the complainant received a notice from the Taxation Officer, Medium Taxpayers Unit (MTU) for production of salary register, cash book, general ledger etc for purpose of monitoring of withholding taxes deducted under section 148 to 156 and 233 to 236 of the Income Tax Ordinance, 2001 (hereinafter referred as the Ordinance).  It is stated that it was explained to the Department that the said sections do not provide for any examination of record but only prescribe deduction of taxes on prescribed payments.  It was contended that deduction of tax and monitoring of withholding taxes are two different matters and the above sections in the Ordinance do not empower any officer to examine the record of taxpayers.  In response thereto, the complainant received reply from the Taxation Officer stating that monitoring of withholding taxes by MTU was within its jurisdiction ant that the record is being requisitioned under section 176 of the Income Tax Ordinance, 2001.  The complainant then addressed a letter to the Commissioner of Income Tax, MTU stating that calling of books of account is against the spirit of self Assessment Scheme and that books can be called only when a case is selected for audit under section 177 by the Income Tax Ordinance and that section 176 does not empower a taxation authority to call for the books of accounts.  It is stated that this letter remained un-responded whereupon a similar letter was addressed to the Regional Commissioner of Income Tax (RCIT) which also remain un-responded.  However, after about 06 months, the complainant again received a notice from the Taxation Officer requiring him to produce certain books/documents for the purpose of monitoring of withholding taxes.  It is stated that the issuance of such notices by the Income Tax Department is illegal and beyond their jurisdiction and hence the present complaint.

3.

In his written report, the RCIT has stated that the monitoring of withholding taxes has been assigned to MTU vide CBR’s jurisdiction order dated 23.11.2004 and hence the notice issued by the Taxation Officer for the purpose of monitoring of taxes withheld by the complainant was in accordance with law.  It is further stated that it is incorrect to suggest that the letters addressed to the CIT/RCIT remained un-responded as the letter dated 26.05.2005 by the Taxation Officer duly addressed the objections raised by the complainant. The DCIT appearing for the Department has also referred to the provisions of sections 161, 162 & 182 of the Ordinance and has contended that the notice issued was in pursuance of the powers vested by the provisions of section 176 of the Ordinance and that such notice being legal, the complaint is without any merit.

4.

During the course of hearing, the learned A.R of the complainant has reiterated that he had challenged the jurisdiction of monitoring of withholding taxes in broad sense and his main contention is that for the purpose of such monitoring, the Department has no authority and jurisdiction to call for the books of accounts of the withholding agent.  It is contended that monitoring would imply that the Department can only check whether quarterly and annual statement are filed by the taxpayers; whether tax is deducted and timely deposited and whether tax is correctly deducted. He has vehemently contended that monitoring of withholding tax does not empower the Taxation Officer to call for any record and books of accounts for the purpose of verification of prescribed quarterly and annual statements.  He has also contended that calling of books of accounts for monitoring of withholding taxes is against the spirit of Universal Self Assessment Scheme (USAS) and that if the Department wishes to call for record and books of accounts for the purpose of monitoring of withholding taxes, then it has first to select the case for audit under section 177 of the Income Tax Ordinance, 2001 and that otherwise the Department has no jurisdiction to call for books of accounts.  It is stated that the CBR has assigned jurisdiction only for the purpose of monitoring of taxes withheld but has not issued any circular authorizing the Taxation Officer to call for record/books of accounts for the purpose of such monitoring.  It is, therefore, prayed that respondent be directed to cease the proceedings initiated for monitoring of withholding taxes.

5.  
Parties have been heard and the record produced has been examined.

6.

The contention that calling of the books of accounts for monitoring purposes is against the spirit of USAS and that books of accounts can be called for such purpose only after a case has been selected for audit is misconceived.  The selection of a case for audit under section 177 is for the purpose of ascertainment and verification of the correctness of the income declared and self-assessed by the taxpayer whereas the calling of books of accounts of the withholding agent for the purpose of monitoring of withholding taxes is to ascertain the correctness of the tax deducted and paid in the Government treasury.  Section 165 of the Ordinance enjoins upon every withholding agent to furnish statements in the prescribed form giving details of the taxes deducted/collected in respect of imports (sec.148), Salaries (sec.149), Dividends (sec.151), Payments to non residents (sec.152), Payment for goods and services (sec.153), Exports (sec.154), Brokerage & commission (sec.233), Transport business (sec.234), Electric consumption (sec235) and Telephone users (sec.236).  If such statements are not furnished in the manner and time prescribed then such failure is visited by penalty prescribed in section 182 of the Ordinance.  If a person fails to collect or deduct the tax collected or having collected or deducted the tax, fails to pay the same in government treasury then he is personally liable to pay the amount of tax so collected or deducted as is envisaged in section 161 of the Ordinance.  Now, in order to verify as to whether the tax has been properly deducted and deposited, the only source from which such verifications can be made is the record and the books of accounts maintained by the withholding agent.  If the Department is not allowed to call for the books of accounts of such agents, then how can correctness of the statements furnished be verified.  As far the power to call for such record and books of accounts is concerned, this is provided in section 176 of the Ordinance, the relevant portion of which is reproduced is as under:

176.
Notice to obtain information or evidence: (1) The Commissioner may, be notice in writing, require any person, whether or not liable for tax under this Ordinance.
a) - - - - - - - - - - - - - - - - 

b) to attend at the time and place designated in the notice for the purpose of being examined on oath by the Commissioner or an authorized officer concerning the tax affairs of that person or any other person and, for that purpose, the Commissioner or authorized officer may require the person examined to produce any accounts, documents, or computer – stored information in the control of the person.

(2)
The Commissioner may impound any accounts or documents produced under sub – section (1) and retain them for so long as may be necessary for examination or for the purposes of prosecution. 

(3)
- - - - - - - - - - - - - - - - - - - - - --

(4) - - - - - - - - - - - - - - - - - - - - - - -

The above provision of law is wide enough to authorize the Commissioner or an authorized Officer to call for the accounts, documents or computer stored information concerning the tax affairs, including the tax deducted, of that person.  In view of the above provision of law, the contention that the Taxation Officer has no power to call for record for the purposes of monitoring of withholding taxes is not tenable.  The learned representative’s argument that there is no circular instructions of the CBR in this behalf also carries little weight for the reason that in view of such clear provision of law, there is no need to issue any separate circular instruction authorizing the officer to call for the books of accounts for monitoring purpose.  

7.

Thus, in order to check the authenticity and verify the correctness of various statements prescribed under section 165 of the Ordinance, the Taxation Officer is well within his right to call for the books of accounts and other records and no exception can be taken to the exercise of such power.

8. In view of the above, no case of maladministration has been made out and the proceedings are, therefore, filed.

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:


2005

CASES RELATED

TO 

CUSTOMS

BEFORE THE FEDERAL TAX OMBUDSMAN

REGIONAL OFFICE

KARACHI
COMPLAINT NO.635/2006

Mr. Ali Zahir Jafri

101, Mezzanine Floor

Taj Mahal Centre

Block No.1, Gulshan-e-Iqbal 

Karachi.







…Complainant
Versus

Secretary

Revenue Division

Islamabad.







…Respondent

Dealing Officer:




…Mr. M Mubeen Ahsan, Advisor

FINDINGS/DECISION
Mr. Ali Zahir Jafri, Complainant 

Mr. Irfran Javed, Deputy Collector of Customs 

 
The complaint has been filed by a former Principal Appraiser of the Karachi Custom House against the CBR alleging maladministration on account of non-payment of rewards recommended by the Collectors of Customs. It has been stated in the complaint that in 1994, 13 cases of evasion of duty and taxes of over Rs. 50 crore were detected through his hard efforts; the minimum detection and recovery in each case amounted to more than Rs one crore whereas the highest recovery in one particular case was Rs. 22.2 crore. These detection and recoveries were highest ever in the history of Custom House and other departments under the CBR.

2.

The Complainant alleged that “The Central Board of Revenue vide order No.7/13-AS/94 dated 20-10-1994 has sanctioned the reward equal to 1 ½ years salary in case No.4 only. Whereas the Collector has recommended the reward in each case.” It was added that the Collectors of Customs had recommended rewards in another five cases but despite reminders sent by the Collectors themselves and the Complainant, the rewards have not been paid for the last 14 years. He sent complaints to the Chairman CBR but a deaf ear was turned to his petitions. After about a decade CBR vide letter dated 29-07-2003 called for a report from the Custom House. Collector of Customs sent report vide letter dated 23-12-2003 confirming the recommendations of the rewards. Subsequently, CBR vide letter dated 26-05-2004 asked for fresh recommendation from the new Collector but the Collector vide his letter dated 14-09-2004 replied that the recommendation of his predecessor Collector could not be reviewed.

3.

The Complainant stated that the CBR again resumed silence and did not respond to the reminders sent from October 2005 to March 2006 and his legitimate reward was delayed without any cogent reason. He requested that CBR be asked to pay legitimate rewards as recommended by different Collectors, the amounts of reward be calculated taking into consideration the devaluation of currency by about 138% and, since he could not invest the reward money in any profitable scheme due to the alleged unlawful action of CBR, he may be compensated by paying the amount equal to the dividend announced by the multinational companies or the NIT for each year of delay.

4.

The Collector of Customs in his comments on the complaint raised the objections that (i) the matter was beyond the jurisdiction of the Federal Tax Ombudsman under sub-section (3) of section 9 of the Federal Tax Ombudsman Ordinance, (ii) the complaint was barred by time under section 10(3) of the Ordinance, and (iii) the grant of reward was not a claim or right of the officer but a prerogative of the authority to allow the reward or not.

5.

It was pointed out by the Collector that the Complainant was dismissed from service on account of evasion of million of rupees in 1999. The cases mentioned in the complaint were more than 12 years old, case files were not traceable and it was not possible to ascertain the factual position. The Collectorate was not in a position to confirm whether reward had been paid to the Complainant and other officers/officials connected with these cases. He raised the question as to why did the Complainant fail to pursue the cases while he was in service. The cases related to the period 1993-1994 and he remained in service till his dismissal in 1999 but remained silent.

6.

It was further stated that the rewards claimed by the Complainant were special rewards for which only CBR was the competent authority. It appeared that, perhaps, instead of cash reward the Board awarded performance certificates to the outstanding workers. The recommendations for grant of reward made by the Collectors were subject to the approval of the CBR and without its approval, the recommendations of the Collector had no legal existence. It was stated that the Complainant was paid reward equal to 18 months’ salary in one case and given certificates of performance. He was not entitled to any reward on the recommendation of the Collectors without CBR’s approval and was also not entitled to any compensation claimed by him. 

7.

During the hearing of the complaint, the Complainant stated that dismissal from the service in 1999 did not disentitle him from the rewards recommended by the Collectors to the CBR for meritorious services rendered by him while serving as Principal Appraiser in the Department. With regard to the cases being old he stated that the letters of the Collectors of Customs recommending special reward were available with him as well as with the CBR which have been enclosed with the reply of the CBR to the complaint.

8.

He pointed out that the Accounts Section of the Custom House should be in a position to report whether rewards to other officers for whom recommendations were made alongwith him were paid or not. He reiterated that the Collector of Customs vide letter dated 04-08-1994 had recommended to the CBR that, in each of the 13 cases mentioned in the enclosed list, special reward to the officers and members of the staff who rendered outstanding performance be sanctioned. He stated that these were not ordinary recommendations but involved recovery of more than Rs.50 crore and there was no reason why Member (Customs) should not have sanctioned the same. 

9.

Besides these 13 cases, the Complainant stated, the following recommendations for rewards were also sent to CBR:

(i)
Special reward for the Deputy Collector, Assistant Collector and Principal Appraiser (Complainant) vide letter dated 16-09-1991. 

(ii)
In 1995 the then Collector recommended reward for himself, the Deputy Collector, the Assistant Collector, the Complainant and an Appraiser and an SPO. 

(iii)
Recommendation to the CBR vide letter dated 24-09-1995 for reward equal to two years’ salary for the Deputy Collector, Assistant Collector, the Complainant, an Appraiser and SPS. 

(iv)
Recommendation to CBR for reward to the Collector, two Assistant Collectors and two Principal Appraisers including the Complainant made on 25-06-1998. 

The Complainant stated he was not in a position to report whether reward to the senior officers were sanctioned or not. 

10.

Deputy Collector of Customs replied that grant of special reward was not the right of the Complainant and the authority to sanction the same rested with the CBR. He stated that he was not aware whether reward to any other officials mentioned in the recommendatory letters was sanctioned. He added that the Complainant had been paid several rewards during his service in the Custom House and should not complain about the some rewards which were not sanctioned. 

11.

The complaint made by Mr. A.Z.Jafri, his arguments and the Department’s reply have been examined. As regards the objection about the jurisdiction of this office not to accept for investigation any complaint by a tax employee against the Revenue Division, this office has taken cognizance of the complaint as the Complainant is no longer a tax employee and has not complained against any personal grievance relating to his service. The complaint centres around the issue that the rewards recommended by the Collectors for his outstanding and meritorious services were not sanctioned by the CBR.   

12.

Although the particulars of the recommendatory letters from Collectors of Customs were mentioned by the Complainant in detail, the Respondent did not inform whether rewards were paid in 18 cases referred in the complaint. An incomplete and general statement about non-availability of the record was made in the reply to the complaint. Notices dated 23-09-2006 were issued to the Department to enquire and verify whether reward as recommended by the Collectors were paid to other officers and the Complainant. The Assistant Collector of Customs (Appraisement)-Establishment sent a brief and incomplete reply without verifying the payments from the Accounts Section. Finally the Research Fellow of this office was deputed to visit the Custom House and ascertain the actual rewards paid to the Complainant in each of the cases mentioned by him. With the assistance of the customs authorities he has ascertained from the Accounts Section of the Custom House that out of 13 cases the Complainant was paid reward in nine cases as follows. 

S.No.
Case No.



Payments (Rs)
1.
SI/MISC/395/93-IX


Nil
2.
SI/MISC/283/94-IX


63,333

3.
SI/MISC/143/94-IX


96,000


4.
SI/MISC/408/94-IX


144,234

5.
Indus Motors 



Nil
6.
SI/MISC/150/94-IX


55,384

7.
SI/MISC/150-D/94-IX

40,500

8.
SI/MISC/150-E/94-IX

61,800

9.
SI/MISC/150-F/94-IX


53,000

10.
SI/MISC/150-G/94-IX

33,334

11.
SI/MISC/150-H/94-IX

31,750

12.
SI/MISC/1632/89-IX


Nil

13.
SI/MISC/1632-A/89-IX 

Nil

In the remaining five cases Mr. A. Z. Jafri received reward in two cases and no reward was sanctioned to him in three cases. 

13.

From the above report, it transpires that Complainant was sanctioned reward in 11 cases out of 18 recommended by the Collectors to the CBR. The Complainant has concealed the facts and submitted an untrue representation that no reward was sanctioned and paid to him.  

14.

The detection of tax evasion and recovery of tax arrears are the basic responsibility of the employees of a revenue collecting agency. Reward is an ex gratia payment and cannot be claimed as a matter of right. Its sanction is the prerogative of the CBR or officers authorized in this behalf. It has been established that rewards in most of the cases recommended by the Collectors were sanctioned by the CBR and paid to the Complainant who concealed the factual position and approached this office with unclean hands and a false representation. This office takes a very serious view of the non-disclosure of facts by the Complainant and filing of a false and frivolous complaint against the Respondent. The complaint is rejected.  

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:


2006

BEFORE THE FEDERAL TAX OMBUDSMAN

REGIONAL OFFICE

KARACHI
COMPLAINT NO.667/2006

M/s Mehran Associates 

Through M/s G.A. Khan & Company

204 Bank & Business Centre

Second Floor, Near Duty Free Shop

Off Shahra-e-Faisal, Karachi 






…Complainant
Versus

Secretary

Revenue Division

Islamabad








…Respondent

Dealing Officer:




…Mr. M Mubeen Ahsan, Advisor

FINDINGS/DECISION
Mr. Ghulam Ahmad Khan, Advocate

Ms Misbah Khatana, Deputy Collector of Customs (Appraisement)

 
The complaint has been filed against the Customs Department claiming damages for the loss of 960 cartons of Condensed Milk allegedly caused by illegal confiscation alongwith the expenses incurred on the import of the goods. The Complainants have stated that they imported the consignment of Condensed Milk which was classified by the customs officials under HS 1901.9090 on 25-06-2003 under section 80 of the Customs Act and was warehoused under bond on 07-07-2003. An ex-bond bill of entry was filed on 06-10-2003 for clearance of the warehoused goods.

2.

It was stated that under para 6(14) of the Import Policy Order, issued under SRO 489(I)/2000, it was a predominant condition that edible products should be valid for human consumption for a period of at least six months or should have 50% of shelf life. When the ex-bond bill of entry was filed on 06-10-2003, about three months were available for consumption and, in terms of the manifest date, about six months were available for consumption.  

3.

It was stated that a show cause notice dated 30-04-2004 for violation of sections 16 and 32 of the Customs Act was received after five months and 24 days of filing of ex-bond bill of entry alleging that “……………that the goods have already been expired six months before date of expiry 15-04-2004 (i.e. 15-10-2003). SCN did not disclose how could (the fitness for consumption of) the goods expire before the expiry date and the goods were confiscated.

4.

The Complainants filed an appeal before the Appellate Tribunal which in its order dated 04-02-2006 held that the goods assessed under section 80 of the Act were not subject to review. It was stated in the Tribunal’s order that “an objection was raised by an officer who was not competent to re-open an assessment already made, the action of Respondent was therefore not warranted by law. In these circumstances, refusal to release the goods on ex-bond bill of entry was illegal”. Complainants filed a claim for damages on 21-04-2006 before the Collector of Customs for payment of the loss of cartons of Condensed Milk on account of illegal confiscation alongwith the expenses incurred on the import of goods. However, they did not receive any response to this claim and no reply has been communicated to them.

5.

It was stated that the illegal confiscation of the goods placed heavy financial burden of preliminary expenses, margin of profit and mark-up etc for a total sum of Rs.15,43,047.06 on account of maladministration “caused by perverse, neglect, inattention, deliberate delays and above all ineptitute of the Tax Officials in handling the present case” within the meaning of sub-section 3(i) (b), (ii) of section 2 of the Federal Tax Ombudsman Ordinance.

6.

The Respondent replied to the complaint that it was clearly mentioned in the in-bond bill of entry that it was subject to “check all aspects”. The importer/clearing agent did not bother to complete the formalities such as laboratory test three months after in-bonding of goods and they filed ex-bond bill of entry for clearance of 160 cartons out of 960 cartons in the bond, which was held up in the Group for a long period. The Appraising Officer on 10-10-2003 required the importer to provide literature and test report. Clearing Agent requested on 27-10-2003 for permission to clear partial consignment of 160 cartons and send sample to customs laboratory for test. The bill of entry was returned to arrange for test report which he failed to do and resubmitted the bill of entry on 20-02-2004 without test report. Since the Proprietor had gone to Hajj he resubmitted the document on return and requested for condonation of delay and allow ex-bonding and payment of duty and taxes. The delay was entirely on the part of the importer and not of the Department. Since only a few days were left they did not pay the surcharge under section 98 of the Customs Act of the extended period for permission of its extension. There is no provision in the Customs Act to condone the delay.

7.

It was further stated that appeal filed by the Complainants was decided by the Appellate Tribunal on 25-01-2006 that the assessment had been completed under section 80 of the Customs Act and clearance was refused on flimsy grounds and the “refusal to release the goods on ex-bond bill of entry was illegal”. The Complainants have filed claim for the entire consignment whereas document of ex-bonding was filed only for 160 cartons. The validity of the entire consignment had expired and it could not be released being unfit for human consumption. It was clear that the claim of the importer was not logical and maintainable under law.

8.

It was stated that with regard to the alleged heavy financial burden, the Respondent could not offer any comments because it was the responsibility of the importer to observe the time factor in its own interest. The customs cannot release goods which have become unfit for human consumption. The delay occurred on account of the importer who had gone to perform Hajj and he could have deputed his employees/authorized staff to clear the goods instead of claiming damages on the basis of an allegation which was not correct.

9.

The Counsel for the Complainants submitted rejoinder on the parawise comments from the Collector of Customs. It was stated that the facts of the case and the law points have already been taken into the consideration by the Appellae Tribunal who have passed a judgment and there was no need to reiterate the issues. The learned Counsel has stated that the bill of entry containing objection by the Appraising Officer was never delivered to the Complainants, it was still held by the Respondent whereas for any reply or clarification it should have been returned to the importer/clearing agent. He further stated that the illegal action of the Respondent on the first bill of entry prevented the Complainants for filing the second bill of entry for the remaining goods which had also crossed the expiry date and there was no occasion to seek clearance of expired goods and offer the same for sale.

10.

During the hearing of the complaint, the learned Counsel for the Complainants stated that the complaint has been made against the Customs Department for illegally refusing release of goods and ordering confiscation without any justification. It was stated that the complaint was directed against the customs authorities for passing an illegal order causing huge financial losses; the action of the Department be declared as maladministration and it should be directed to pay compensation to the Complainants.

11.

Deputy Collector of Customs replied that the ex-bond bill of entry was filed on 06-10-2003. The clearing agent was required to submit the test report which was not done. It was not clear from the bill of entry whether it was returned to the agent or not and it was possible that bill of entry remained with the Group. The test report was not submitted and when ex-bond was eventually sought in February 2004 the period of utilizing the goods had already expired and adjudication proceedings were initiated. (Learned Counsel stated that ex-bond bill of entry was never returned to the agent and the demand for test report was not legally required because ingredients were printed on the container).

12.

Deputy Collector further stated that the Tribunal’s order did not contain any remarks about the adjudication order and as far as this order was concerned the adjudication order was still in the field. On inquiry she stated that the application of the Complainants for compensation was received in April 2006 but no action has been taken.

13.

The contents of the complaint, comments of the Respondent and the arguments put forward by both the sides have been examined. The Appellate Tribunal has decided that once the assessment under section 80 of the Customs Act was completed the delay in releasing the consignment was not warranted by law. Thus it is established that there was no justification to raise any objection on the ex-bond bill of entry and refuse to deliver it to the importer/clearing agent for ex-bonding goods on payment of duty and taxes. It has also been established that the bill of entry remained with the Appraising Officer of the concerned Group, it was not returned to the clearing agent and no action was taken deliberately for malafide reasons. The Complainants have suffered loss on account of inaction, delay, incompetence, inefficiency in discharge of duties and responsibilities by the customs officials by withholding the ex-bond bill of entry without any lawful reason with malafide intention. It has been proved that the loss was occasioned by gross negligence on the part of the Respondent. It is, therefore, recommended that CBR direct the Collector of Customs to 

(i) pay full compensation for the loss of goods to the Complainants, in accordance with the provisions of section 216 of the Customs Act, as claimed in the application dated 21-04-2006. 

(ii) Above recommendation be implemented within thirty days; and 

(iii) compliance be reported to this office within forty five days.

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:



2006

BEFORE THE FEDERAL TAX OMBUDSMAN

REGIONAL OFFICE

LAHORE

COMPLAINT NO.799/2006

Mr. Muhammad Shakeel

S/o Muhammad Akram

R/o Kamkot, P.O. Lithrar,

Tehsil Kotli Sittian,

District Rawalpindi.






…Complainant

Versus

The Secretary, 
Revenue Division, 
Islamabad.







…Respondent

Dealing Officer:




…Mr. Muhammad Akbar, Advisor
FINDINGS/DECISION
Present:
Mr. Muhammad Akram Nizami, Advocate for the complainant. 

Dr. Muhammad Ali Malik, A.C. Customs, Multan for the respondents.



Facts of the case are that the complainant’s driver loaded 220 bags of betel nuts on his truck bearing registration No.DMR-1815 against a proper bilty. Superintendent Anti-Smuggling’s staff intercepted and seized the truck on the allegation that it was being used for transportation of smuggled goods. The complainant submitted to the authorities that the truck was not involved in removal of smuggled goods but they ignored his pleas. D.C (Adjudication) decided the case vide his Order-In-Original No.325/05 dated 12.05.05 and confiscated the vehicle illegally. At the appellate stage, complainant’s view point was appreciated and the Tribunal declared the seizure of vehicle illegal vide its judgment dated 10.04.06. The vehicle was seized on 03.06.04. However, in June 2005 it was released on payment of fine of Rs.25,000 vide O-I-O dated 12.05.05. For 12 months, the vehicle was detained and remained parked in the State Warehouse because of which it sustained mechanical defects, causing financial loss to the complainant. He lost Rs.2000/- per day due to detention of the vehicle, which amounted to Rs.730,000/- for the entire period of detention. The tyres got damaged, which cost Rs.32000/- and the mechanical repairs cost the complainant Rs.20000/-. All this, including mental tension (Rs.500,000/-) and legal expenditures (Rs.50000/-) worked out to a total loss of Rs.1312000/-. The aforesaid losses occurred due to the malafide intention of the seizing staff. The seizure of vehicle under section 157 of the Customs Act, 1969 was illegal, as held by the superior courts. The loaded goods were claimed by the owner. The Appellate Tribunal released the goods unconditionally. The fine imposed by the adjudication authority was remitted by the Tribunal. The bilty showed lawful loading and transportation of goods. The complainant visited respondents’ office for payment of the aforesaid losses but to no avail. He also submitted a written application dated 27.05.06 to the Collector for payment of the aforesaid amount but the respondents did not consider it. They may be directed to pay up losses caused to the complainant by their illegal acts. Suitable action may also be taken against the respondents. Any other relief deemed fit may also allowed.

2.

In reply, the respondents, after having recounted details of the case, have submitted that on interception of the truck in question the initial inquiry disclosed that it was loaded with general merchandise as was evident from the bilty No.958 dated 30.05.04 and not betel nuts. The consignment was booked by one Hafeez from Hyderabad with ‘self’ as the consignee. However, the search of the truck resulted in recovery of 220 gunny bags of betel nuts. The driver of the vehicle stated that according to his knowledge 220 bags of Maniari (general merchandise) were loaded. The truck driver and his helper failed to produce any documentary evidence or proof regarding legal import of betel nuts into Pakistan; hence the goods were seized under section 168 of the Customs Act, 1969. At one stage, it was claimed that the goods were bought from the OIC (Confiscated Cell, CSD Pindi). The organization was contacted. They informed vide letter dated 06.10.04 that betel nuts were sold to one Mr. Qasim Khan and the authority letter was issued to him, on one-time-basis for transportation of goods sold to him from the head office of CSD Pindi to Raja Bazar and not for its subsequent transportation. The organization was not responsible for further transportation or disposal of goods after 16.02.04. Muhammad Saeed submitted that he had purchased the seized goods from one Qasim Khan who purchased the same from CSD Store. In so far as mis-declaration of goods on bilty No.958 dated 30.05.04, issued by Pindi Karvan Goods Forwarding Agency, Rawalpindi, was concerned, he admitted that bilty was issued by ‘Adda Munshi’ who intentionally mentioned thereon 220 nugs of Maniari, instead of betel nuts, to avoid interception by the Police and Excise Staff of Interior Sindh, who demanded illegal gratification. The documents produced by Muhammad Saeed had no relevancy to the consignment in question. It was routine practice to conceal the consignment under cover of truck bilties showing merchandise goods in order to avoid seizure by government agencies. The documents produced by the claimant of goods subsequently twisted the facts of the case. There was sufficient evidence to seize the goods. The adjudication authority confiscated the consignment of betel nuts out rightly but released the truck on payment of redemption fine of Rs.25000/- only. The goods were thus mis-declared as ‘Maniari’ which, in fact, were betel nuts. On appeal, the Collector (Appeals) confirmed the original judgment. The Customs staff was within their right to seize the goods in question. They were justified in all their action. The instant complaint filed by Muhammad Shakeel S/o Muhammad Akram, real elder brother and business partner of Muhammad Saeed S/o Muhammad Akram, (claimant of the seized betel nuts) is nothing but an attempt to pressurize the customs staff to achieve their own ends. The complaint being fallacies and based on conjecture may be filed.

3.

During the hearing, the AR reiterated the arguments advanced in the written complaint. He stated the complainant had submitted an application dated 27.05.06 to the Collector for payment of losses but it was not replied to. The truck was seized on 03.06.04 and it was released in June 2005. The complainant had lost one year’s income and sustained other losses due to long detention of the truck and deterioration. He added that the comments filed by the respondents did not cover the points raised in the complaint. Respondents’ malafide was established when the Tribunal released the consignment. 

4.

The DR submitted that the goods were liable to confiscation under section 168 of the Customs Act, 1969 and were rightly seized because on the bilty the goods were mentioned as ‘Maniari’ and not ‘betel nuts’, which were concealed and were recovered from the vehicle only after search. The case was decided after hearing the complainant. Taking a lenient view, the adjudication authority released the truck on payment of a nominal redemption fine of Rs.25000/- only. The complainant did not produce the documents of import or purchase through auction at the time of making the seizure. The driver’s statement showed that goods were declared as ‘Maniari’ and not as betel nuts, which led to strong suspicion on the basis of which the case was instituted. 

5.

The arguments of the two sides and records of the case have been considered and examined. The respondents seized the goods and subsequently confiscated them vide O-I-O No.325/05 dated 12.05.05. The truck, according to them, was seized because on search the respondents found that instead of 200 bags of ‘Maniari’ (general merchandise) as shown on the relevant bilty, it was found to carry 200 gunny bags of betel nuts. The driver failed to produce any proof of lawful import of betel nuts into Pakistan. While the goods were confiscated out rightly on the ground that these were smuggled, the truck too was confiscated but was released by the adjudication authority on payment of redemption fine of Rs.25000/-. The Collector (Appeals) confirmed the O-I-O. However, on further appeal, the Appellate Tribunal released the goods and also remitted redemption fine of Rs.25000/- imposed on the truck. The complainant claims compensation for damages caused to the vehicle (damaged tyres, mechanical repairs etc.) and income loss sustained on account of long detention of vehicle because of which it remained out of operation. The case record shows that the respondents made out the case basically on two grounds: (i) the goods in question were mentioned as ‘Maniari’ (general merchandise) on the relevant bilty, whereas, on examination, they discovered a consignment of 200 gunny bags of betel nuts and (ii) at the time of interception the driver did not produce any documents establishing legal import of the goods in question. At the time of interception of the vehicle, the driver gave a statement that the truck was loaded with general merchandise (Maniari) and not betel nuts. On examination, however, goods were found to be betel nuts. Therefore, respondents’ contention that they had acted on suspicion and they could not be accused of making seizure with a malafide intention is not unreasonable. During the complaint proceedings, the AR submitted that it was wrong that the bilty showed ‘Maniari’. In fact, he stated, it mentioned the consignment as ‘suppari’ but the word ‘Suppari’ was tempered by the respondents so as to make it read ‘Maniari’. He promised to supply a correct copy of the original bilty to prove that the goods mentioned thereon were ‘suppari’ and not ‘Maniari’, as alleged by the respondents, but he has failed to produce the promised document in support of his contention. Considering the overall circumstances of the case, it is not possible to attribute malafides to the respondents. In so far as the alleged damage to the truck is concerned, the complainant should have got the vehicle surveyed for damages before taking delivery of the truck from the respondents for staking subsequent claim of damages under the appropriate provisions of law before a competent authority. It appears that he did not do so. Since the truck was got released by the complainant without any survey or examination, the belated claim for compensation on account of damages allegedly sustained during the period of detention is difficult to investigate. Considering the overall circumstances of the case, it is observed that no ‘maladministration’ is established. The complainant has failed to make out a convincing case for payment of compensation. The complaint is filed and the case is closed.

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:



-2006
BEFORE THE FEDERAL TAX OMBUDSMAN

REGIONAL OFFICE

KARACHI
COMPLAINT NO.910/2006
M/s Pak Telecom Mobile Limited

Block 130/B, B-7 Markaz, Islamabad 



---Complainants

Versus

Secretary 

Revenue Division 

Islamabad 







---Respondent

Dealing Officer:




…Mr. M Mubeen Ahsan, Advisor

FINDINGS/DECISION
Mr. Saif-ud-Din
Mr. Omer Arshad Malik, Advocate 

Dr. Tahir Qureshi, Deputy Collector of Customs (Preventive), AFU 

 
The complaint has been filed against the Assistant Collector of Customs, AFU, Karachi about a demand of Rs.29,84,054/- which the Complainants have alleged as “illegal, contrary to law, perverse, arbitrary and unreasonable, unjust, biased, oppressive and discriminatory, and based on irrelevant grounds.” It has been alleged that “these acts of the Respondent have rendered the demand notice nullity in the eyes of law.”

2.

It has been stated that the Complainants imported 10 consignments of telecommunication equipment liable to 25% duty under customs tariff. They sought clearance through 10 bills of entry filed during the period 03-03-2004 to 24-03-2004 claiming benefit of customs duty concession under SRO 358(I)/2002 read with CBR C.No.1(9) Mach/98-Vol-IV dated 01-01-2004 as under serial No.12 of the table of the SRO the Federal Government had granted exemption of customs duty in excess of 10% on import of plant, machinery and equipment and articles imported for the service sector including telecommunication sector if not manufactured locally as certified by the Board of Investment (BOI). They approached BOI to recommend to CBR for release of the consignments under concessionary duty on provisional basis against bank guarantee which was allowed by the CBR. Consignments were released on payment of 10% duty and 15% sales tax and the remaining duty and tax amount was secured by 10 separate bank guarantees. 

3.

BOI sought the opinion from Engineering Development Board (EDB) regarding local manufacture of imported machinery and EDB communicated the status of locally manufactured items vide letter dated 16-02-2004 which was forwarded to the Collector of Customs (Appraisement) and the Collector of Customs (Preventive). In view of CBR’s letter, the Department required the banks to make payment of the amount secured through bank guarantees and the payment was made by pay orders to the Collector on demand. After the payment had been made the Complainants approached the Respondent for release of bank guarantees but the Assistant Collector of Customs AFU issued a demand-cum-show cause notice dated 18-02-2006 alleging that although the secured amount had been recovered, the Complainants had failed to pay additional duty @ 1.5% per month amounting to Rs.29,85,054/-under section 83A of the Customs Act. 

4.

It was stated in the Demand Notice that since the subject goods were manufactured locally, these were subject to statutory rate of duty and while CBR had communicated the decision vide letter dated 01-01-2004, taxes were paid on different dates from 03-11-2004 to 21-07-2005. As such the Complainants were required to pay additional duty @ 1.5% under section 83A of the Customs Act. It was stated that the date of CBR letter was actually 10-04-2004 and on their request the adjudicating officer had reduced the amount of Rs.29,85,054 to Rs.2,452,950/- which clearly proved that the show cause notice was materially incorrect rendering it nullity in the eyes of law.

5.

It was stated that under section 83A of the Act it has been provided that any person failed to pay the dues recoverable under the Act within the prescribed time, he shall, in addition to the dues payable, be liable to pay additional duty @ 1.5% per month and the period of default shall be reckoned from the day following the date on which the dues were required to be paid. Since the whole differential amount of duty had been secured through bank guarantees, the customs authorities were at liberty to encash the guarantee on the due date i.e. immediately after receipt of CBR’s letter dated 10-04-2004. The issuing banks made payment as and when demanded by the customs. After depositing the bank guarantees the Complainants were absolved of any further responsibility regarding payment on the due date and any delay in recovery of duty secured through bank guarantees lay on the customs officials who failed to discharge their duties promptly, efficiently and diligently. Burdening the Complainants with additional duty for the inefficiency of the customs officials was illegal and unjustified and the demand was void ab initio. 

6.

It was argued that additional duty was leviable only in case of a deliberate failure to pay the duty and taxes but no malafide could be attributed to the Complainants for late payment of duty and taxes and the imposition of additional duty and tax was not justified. By not encashing the bank guarantees the Respondents had waived their right to object to delay in payment. Since the fault lay on the customs officials they should not be allowed to take benefit of their own failure by charging additional duty from the Complainants. It was requested that the dispute be resolved in the favour of the Complainants and Respondent be advised to withdraw the impugned (demand-cum) show cause notice. 

7.

The Deputy Collector of Customs AFU replied to the complaint that the status of the manufacturing of the goods was confirmed vide CBR letter dated 10-04-2004 read with EDB letter dated 16-02-2004. The proceedings of the case pertaining to the demand was already in process before him and until an order was passed it would be premature to pass any comments. The amount payable by the Complainants was not deposited on the date it was payable under section 83A of the Customs Act. The issues pertained to legal interpretation of section 83A of the Act on the basis of which show cause notice was issued. No maladministration was involved because the adjudication order had not been issued and the importer or his authorized representative had not appeared before the adjudicating authority and the importers had also informed that they had already applied to the ADRC. It was requested that the importing firm be asked to submit their contention and view-point before the adjudicating officer for a fair decision.

8.

During the hearing of the complaint, the Counsel for the Complainants explained the circumstances under which the equipment imported by the Complainants was provisionally released under section 81 of the Customs Act during the period 03-03-2004 to 24-03-2004 and a reference was made by CBR to BOI for certification whether the goods were manufactured locally or not. BOI referred the matter to the EDB who sent the list of goods manufactured locally, which was forwarded to the Collector vide letter dated 10-04-2004.

9.

The learned Counsel stated that the customs authorities directed the bank to encash the guarantees in respect of those items, which were locally manufactured according to the list of the EDB. In this regard no notice for payment or for release of bank guarantee was sent to the Complainants. The dates of encashment of bank guarantees from 03-11-2004 to 26-05-2005 have been shown in the Department’s letter. Now the Respondent has issued a notice for payment of additional duty under section 83A of the Customs Act for the period 01-01-2004 to the dates of encashment of the bank guarantees @ 1.5% per month. The Department has taken the crucial date 01-01-2004 as the date on which CBR allowed release of machinery and equipment under SRO 358(I)/2002 against bank guarantees till the final decision by the CBR. It was argued that section 83A of the Act provided that the liability to pay additional duty would arise if the duties were not paid within the prescribed time. In this case there was no prescribed time for payment of duties because provisional release was allowed by CBR in order to decide the admissibility of exemption under SRO 358(I)/2002 and the matter remained under correspondence amongst CBR, BOI and EDB. Therefore, the learned Counsel argued, 01-01-2004 should not be taken as the crucial date because goods were not imported on this date.

10.

The learned Counsel stated that the importers had discharged the customs duty liability by submitting bank guarantees which could be encahsed by the Customs Department on any date they wanted to. He stated that under sub-section (3) of section 81 it has been provided that on completion of final determination the amount already guaranteed shall be adjusted against the payable amount on the basis of provisional determination. In this particular case when the customs authorities decided the final liability of duty, they got the same adjusted from the bank guarantees. The entire action was taken by the CBR or the field customs authorities and the Complainants at no stage retained initiative to take any action.

11.

The learned Counsel invited attention to the judgment cited in a complaint where it has been held that the additional duty/tax was chargeable only when there was a deliberate failure to paid duty. No malafide act could be attributed to the Complainants and the demand/imposition of additional duty was not justified. He cited a recent judgment by the Federal Tax Ombudsman in Complaint No.538-L of 2005 where it has been held that since Customs Department had failed to encash the bank guarantees in time it had also waived its right to object to the delay in payment, that delay arose due to Department’s own default and they could not be allowed to take benefit of their own failure.
12.

The learned Counsel further argued that the demand-cum-show cause notice was issued by an Assistant Collector of Customs who was competent to adjudicate on cases involving duty and taxes not exceeding Rs. 2,50,000/- and even if taken up by the present Deputy Collector of Customs, he was competent to decide cases involving duty and taxes not exceeding Rs.500,000/-. He argued that the notice which should have been issued by an Additional Collector was not valid under law.

13.

The Deputy Collector of Customs reiterated the points mentioned in his reply to the complaint. He stated that the proceedings of the demand notice were under way and the complaint did not involve maladministration. He argued that the process of adjudication be allowed to continue and the complaint be rejected.

14.

The contents of the complaint, the arguments put forward by the Counsel for the Complainants and the Respondent’s reply have been examined. It transpires from the facts stated in the foregoing paragraphs that 10 consignments were allowed release provisionally by the CBR vide letter dated 01-01-2004 on payment of customs duty @ 10% securing the rest of customs duty against bank guarantees subject to the condition of final decision by the CBR. Vide its letter dated 10-04-2004 CBR allowed the benefit of SRO 358(I)/2002 to the machinery and equipment not manufactured locally as intimated by the EDB. The crucial date for encashing the bank guarantees of the goods not entitled to concessionary rate of duty was the one on which CBR’s letter was received by the customs authorities who should have encashed the guarantees on receipt of the CBR’s decision. It is significant that while nine bank guarantees were filed in Marcy 2004 and one in April 2004, the Department did not encash them on receipt of CBR decision dated 10-04-2004, which was done in November 2004 to May 2005.

15.

Assistant Collector of Customs issued a demand-cum-show cause notice on 18-02-2006 requiring the Complainants to pay additional duty @ 1.5% per month under section 83A of the Customs Act. It has been stated by the Department that the amount has been calculated from the period of submission of the bank guarantee and its encashment by the customs. No reason has been given why the encashment was not obtained immediately on receipt of CBR’s decision.   

16.

It is established that the customs officials did not act promptly and did not exercise due diligence to recover the amounts for which the bank guarantees had been submitted. The delay cannot be attributed to the Complainants as it clearly occurred on account of maladministration on the part of the customs authorities. 

17.

As observed in the decision of this office in Complaint No.538-L/2005, the Customs Department had failed to encash the bank guarantees in time and had waived its right to object to the delay in payment, the delay arose due to the Department’s own default and they could not be allowed to take benefit of their own failure. There is no justification under the customs law to demand additional duty from the Complainants on account of the maladministration of the customs for the delay in encashment of the bank guarantees and the Demand-cum-Show Cause Notice has no legal validity.

18.

It is recommended that CBR direct the Collector of Customs (Preventive) to 

(i) withdraw the notice within fifteen days; and

(ii) investigate the reasons due to which abnormal delay took place in encashing the bank guarantees and take appropriate action against the officials responsible for maladministration.

(iii) Compliance be reported to this office within forty five days. 

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:


2006

BEFORE THE FEDERAL TAX OMBUDSMAN

REGIONAL OFFICE

LAHORE

COMPLAINT NO.940/2006

M/s Nizami Wire Industries (Pvt.) Ltd

Rehman Street NO.3,

Nishtar Road, Lahore.






…Complainant

Versus

The Secretary, 
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Islamabad.







…Respondent

Dealing Officer 




…Mr. Muhammad Akbar, Advisor
FINDINGS/DECISION
Present:
Mr. Muhammad Ahmad Sethi, Director M/s Nizami Wire Industries (Pvt.) Ltd (the complainant). 

Mr. M. Faisal Khan, A.C., Appraisement for the Customs House Karachi.

Mr. Zahid Hussain Malik, Advocate for the Karachi Port Trust.  



The complainant imported a consignment of Wire Rods and filed Goods Declaration (GD) for clearance thereof under PCT Heading 7213.9190, attracting customs duty at 10%. The Customs Appraisement Group insisted on classification of goods under PCT Heading 7217.9000, leviable to customs duty @ 20% without any valid reasons. Although the Customs Shed Staff had confirmed the goods to be steel wire rods and not wires the appraisement staff did not accept this position. The Customs released 90% of the goods but detained 10% till finalization of classification dispute. The respondents obtained samples of the goods and referred the same to a laboratory for analysis. The lab report confirmed the declaration of goods as made by the complainant. Classification of goods was finally confirmed under PCT Heading 7213.9190, as was declared by the complainant. The respondents wasted lot of time in getting the lab results, which led to piling up of demurrage charges amounting to Rs.380920/-. The complainant applied to the Customs to provide delay and detention certificate to enable it to take delivery of goods from Karachi Port Trust (KPT) without paying demurrage charges. The respondents issued delay and detention certificate. The same was submitted to Traffic Manager, KPT vide letter dated 29.11.05 seeking delivery of detained goods without payment of demurrage. The KPT staff did not accept the delay and detention certificate issued by the Customs and asked the complainant to pay the demurrage before lifting the goods. The KPT used to honour delay and detention certificates issued by the Customs Authority but did not do so in complainant’s case. As a result, the complainant had to deposit an amount of Rs.380920/- as demurrage under-protest on 30.11.05 and lifted the detained goods on 30.11.05. Later, the complainant submitted an application for refund of the amount of demurrage paid to the Chairman KPT vide letter dated 29.12.05. The matter was referred to the Board of Trustees of KPT, who finally rejected its application vide KPT’s letter dated 18.04.06, without providing any opportunity of personal hearing and assigning any reason. Although the complainant’s declaration of goods was true, the customs authority delayed release of the consignment that led to undue demurrage. The KPT should have honoured the delay and detention certificate issued by the Customs authority as both were State-Governed Organizations. The KPT authority should refund the collected amount of demurrage, or, alternatively, the Customs authority should refund the amount of demurrage already paid by the complainant.

2.

Subsequent to filing the complaint in the FTO Secretariat, the complainant, vide its letter dated 16.10.06, moved this forum to implead KPT as one of the respondents to the complaint as demurrage charges were deposited by the complainant in their account and because of its failure to honour the delay and detention certificate issued by the customs authority. Complainant’s application was considered. It was ordered by the FTO that “subject to all exceptions, this application is allowed and KPT is impleaded as respondent in the complaint to whom notice shall be issued”. Accordingly, a notice was issued to the KPT also.

3.

In reply, the Collector of Customs Karachi has submitted that while 90% of the consignment was released under declared PCT Heading, only 10% was detained for confirmation of classification. It was the complainant itself who requested for release of its consignment by detaining 10% quantity as security in terms of section 81 of the Customs Act, 1969. Subsequently, however, the samples were sent to Technical Services Centre of M/s Pakistan Standard and Quality Control Authority, which Centre, vide report dated 29.10.05, confirmed the declaration made by the importer and the detained goods were accordingly released. The delay and detention certificate was also issued on the request of the complainant. FTO’s jurisdiction in the case was ousted in terms of section 9(2) of the FTO Ordinance, 2000, because the complaint involved classification dispute of imported goods, and because the complaint was hit by time limitation as provided in section 10(3) of the FTO Ordinance. The complainant had first had the notice of matter alleged in the complaint on 17.09.05 and the complaint was, therefore, time barred. The complainant was basically aggrieved by KPT’s decision, who refused to waive demurrage charges and as such the Customs Department was not involved. There was narrow distinction between wires and wire rods. The complainant did not furnish any mill certificate at the time of processing of the case to enable the respondents to confirm the declaration. The complainant had itself opted for examination. The Assessment Staff ascertained correct classification. The complainant did not lodge any protest with the Customs Department. Complainant’s contention that the goods were mild steel wire rods was incorrect. These goods were declared as high carbon steel wire rods and not wire steel rods. The KPT was governed by the Ministry of Port and Shipping, which had no nexus with the Revenue Division. The complaint may be set aside as it was based on incorrect facts.

4.

Three hearings were notified. No one appeared for the KPT at the first hearing. At the second and third hearings, the advocate representing the KPT appeared but submitted that he was waiting for the parawise comments, duly signed by the Port Trust authority, and sought adjournments for filing the same before arguing the case. Since the officer representing the Customs Department had come to attend the hearings all the way from Karachi to Lahore thrice, it was decided to hear him as well as the complainant. The learned advocate representing the KPT, however, argued his case later.

5.

Mr. Muhammad Ahmad Sethi, Director M/s Nizami Wire Industries, reiterated the arguments advanced in the written complaint. He submitted that part of the consignment imported by the complainant was held up by the Customs for determination of classification. The matter was resolved in complainant’s favour as the declaration made by it was found correct by the lab. Realizing that the Customs had delayed the consignment, the Customs House issued delay and detention certificate on 29.11.05 for the complainant to seek waiver of demurrage. Accordingly, the complainant moved the KPT for waiver but the KPT vide its letter dated 18.04.06 rejected complainant’s claim despite the fact that the Customs House had issued delay and detention certificate. This, he said, was an act of maladministration. The KPT may be directed to refund the amount of demurrage, already paid by the complainant i.e. demurrage, which was incurred because of delay caused by the Customs in deciding the complainant’s case or, alternatively, the Customs may be directed to pay the amount of demurrage. 

6.

The DR representing the Revenue Division submitted that the Collectorate had issued delay and detention certificate dated 29.11.06. In this regard the department had acted in accordance with Customs Appraisers Manual, read with public notice No.16/89, which provided for issuance of delay and detention certificate. It was for the KPT to honour the same. He cited FTO’s decision dated 24.12.05 in Review No.60/05 in complaint No.558-K/04 in support of his contention that the KPT should have honoured the delay and detention certificate issued by the Customs Department as the KPT was acting on behalf of the Customs as its agent. Some of the arguments contained in unsigned parawise comments prepared by KPT’s advocate were read out to the Customs representative for his reaction. He submitted that all these points were raised by the KPT before the Honourable FTO in Review No.60/05 in complaint No.558-K/04 and the points as such stood answered vide Honourable FTO’s decision dated 24.12.05.

7.

In its parawise comments, since filed, the KPT has submitted that it was a statutory organization, incorporated under the KPT Act 1886 and was performing its duties and functions under the said Act and Rules and Regulations framed thereunder. There was no provision in the KPT’s rules and regulations to accept the delay and detention certificate issued by the Customs Authorities. The scale of rates and charges of KPT were dealt with under sections 43, 43A, and 43B of KPT Act 1886 and while framing these rates and charges the old provision of delay and detention certificate was deleted by the KPT vide SRO. 1(KE)/2003. There was no allegation of ‘maladministration’ against the KPT and as such the complaint was not maintainable. The complaint was barred by time under section 10(3) of the FTO Ordinance, 2000. The case involved a classification dispute, which did not fall within the jurisdiction of the FTO; hence the complaint was liable to be dismissed. Scrutinizing the wires and applicability of SRO.1(KE)/2003 relating to delay and detention certificate was outside the jurisdiction of the FTO. Presently there was no provision of delay and detention certificate in the by-laws of KPT and, therefore, complainant’s request for its acceptance was not admissible under the Rules. The KPT did not in any way contribute towards delay in clearance of complainant’s consignment. The storage charges were KPT’s legitimate dues, which were recoverable for the services rendered by the Port. Complainant’s request for waiver of storage charges was examined and rejected by the Board of Trustees of the KPT for lack of sufficient justification as KPT was in no way responsible for delay in clearance of the consignment. The complainant was informed accordingly vide letter dated 18.04.06. Since there was no delay on the part of the KPT and the storage charges were its legitimate dues and there was no provision for acceptance of delay detention certificate under the KPT by-laws, no ‘maladministration’ was committed by the KPT. The complainant had no justification to claim refund of the demurrage charges already paid by it. The complaint may be dismissed.

8.

At the hearing, the counsel for the KPT reiterated the arguments advanced in its written comments. The KPT was not working as customs agent for it was the creation of the KPT Act, 1886. Its work was governed under its own Act. The delay and detention certificates issued by the Customs Department used to be accepted, but in 2003 the KPT deleted the provision of acceptance of delay and detention certificate vide SRO.No.1(KE)/2003. The KPT was not responsible for causing delay in the clearance of subject goods. The delay occurred on the part of the Customs. If there was any ‘maladministration’ it was not committed by the KPT. Even if the Customs department availed various port facilities it was supposed to pay the charges to the KPT for services rendered. As for FTO’s decision cited by Customs Department representative the counsel for the KPT submitted that the KPT had filed representation against FTO’s decision contained in Review No.60/05 in complaint No.558-K/04 and the President of Pakistan’s decision was pending. He reiterated that the KPT was not the assignee or agent of the Customs. Port charges were not a ‘tax’; these were, in fact, charges for services rendered by the KPT to the importer and such service charges did not fall within the jurisdiction of the FTO. Questioned as to whether the KPT would give clearance to a consignment on which custom duty and tax were not paid, unless the customs department indicated that duty and taxes were paid, he submitted that the KPT charged its own dues and the Customs collected its own dues, the two worked independently. He argued that the KPT did not detain the goods as the same were detained by the Customs and, therefore, the complainant should claim the demurrage charges from the Customs Department. He added that it was advisable that the FTO’s forum may make a recommendation that both the KPT and Customs department should sit together to resolve the matter so that the question of acceptance of delay and detention certificate either by the KPT or by the Customs department was resolved.  

9.

The arguments of the two sides and records of the case have been considered and examined. The complainant imported a consignment of goods from Ukraine and declared it as carbon steel wire rods and filed GD dated 08.09.05 for clearance. At the time of assessment, a dispute regarding classification of subject goods arose. Initially, the Customs classified the goods under PCT heading 7217, chargeable to customs duty @ 20%, as against declared classification of 7213.9190, chargeable to custom duty @ 10%. However, 90% of the consignment was released under declared PCT Heading and the remaining 10% was detained pending laboratory analysis. The question whether the subject goods were wire rods or wires was referred to Technical Services Centre of Pakistan Standard and Quality Control Authority. The said centre confirmed the declaration as made by the importer. Since the goods in question had been detained at the port, the Customs Department issued delay and detention certificate dated 29.11.05 to the complainant. The complainant, vide letter dated 29/30.11.05, applied to the KPT authority for waiver of demurrage charges on the basis of delay and detention certificate issued by the Customs Department. To begin with, the KPT authorities informed the complainant vide letter dated 03.12.05 that since there was no provision for acceptance of delay and detention certificate in the existing SRO, as such the request for concession by acceptance of the said certificate could not be acceded. At the same time, the KPT asked the complainant to submit certain documents to examine its request for waiver of storage charges. Finally, the KPT vide letter dated 18.04.06 informed the complainant that the Board of Trustees of KPT had rejected its request for waiver of storage charges due to lack of sufficient justification as the KPT had in no way contributed towards delay in clearance of the subject consignment. 

10.

The port authority is opposing complainant’s demand for payment of refund of demurrage paid by it on the grounds that (i) it was performing its duty and functions under the KPT Act 1886 and the rules and regulations framed thereunder, (ii) there was no provision in the rules and regulations of KPT to accept delay and detention certificate issued by Customs authority, (iii) the old provision of delay and detention certificate was deleted by the KPT vide SRO.No.1(KE)/03, (iv) the KPT was not an agent or assignee of the Customs Department for it was working under its own law and rules and did not detain the goods on behalf of the Customs Department (v) the complaint was barred by time under section 10(3) of the FTO Ordinance, 2000, (vi) since the case involved classification dispute, it did not fall within the jurisdiction of the FTO, (vii) scrutinizing the vires and applicability of SRO.No.1(KE)/03 relating to delay and detention certificate fell outside the jurisdiction of the FTO, (viii) in no way did the KPT contribute to delay in clearance of the consignment, (ix) storage charges were KPT’s legitimate dues and the same were recoverable for services rendered by it. The KPT did not commit any ‘maladministration’. 

11.

Earlier, this forum had decided complaint No.558-K/04 making recommendation in that case that the Ministry of Communication remit the demurrage charges and reimburse the amount already paid by the complainant in that case. The KPT filed a review application against findings in the aforesaid complaint for recalling the recommendation made in decision dated 11.04.05 in the said complaint on the grounds almost identical to the grounds which have been advanced vide KPT’s comments filed in this complaint and argued by its counsel. While arguing the Review Petition, the KPT contended that (i) the dues were statutory charges in lieu of the services rendered by the KPT and not a ‘tax’ and as such the jurisdiction of the FTO was barred, (ii) no provision to accept the delay/detention certificate issued by the Customs authority existed in the relevant SRO and as such the KPT was bound to follow its own rules and, therefore, the KPT was not in a position to accept or implement the said recommendation, (iii) the KPT had not committed any ‘maladministration’, (iv) through a resolution passed by the Board of Trustees of KPT the provision in the KPT Rules of acceptance of delay and detention certificate issued by the Customs authority for waiver of demurrage was omitted, therefore, the KPT was working within the ambit of scope of its own rules and could not be directed to accept the said detention certificate and waive demurrage, which was neither part of Revenue Division nor amount of surcharge was tax. 

12.

In the present complaint, in addition to reiterating the arguments advanced in the review petition, as mentioned in preceding paragraph 11, the KPT and its counsel have also argued that (i) the present complaint was hit by time limitation under section 10(3) of the FTO Ordinance and was, therefore, not entertainable, (ii) the case involved classification and hence it was out of the jurisdiction of the FTO and (iii) the goods were not detained by the KPT on behalf of the Customs department. 

13.

As regards the respondents’ contention that the complaint was hit by section 10(3) of the FTO Ordinance, 2000, this is to point out that admittedly the complainant’s request for waiver of demurrage charges was finally rejected by the KPT vide letter dated 18.04.06. The complaint was filed in the FTO Secretariat by the complainant on 24.08.06, well within six months as envisaged in section 10(3) of the FTO Ordinance and as such the complaint is not hit by time limitation provided in the aforesaid section. It is, therefore, entertainable. Similarly, the contention that the FTO could not investigate the complaint because it involved classification issue is misconceived because the complainant has alleged ‘maladministration’ on the part of the KPT for its failure to honour the delay and detention certificate, issued by the Custom House, compelling it to pay demurrage charges and is seeking refund of demurrage charges already paid by it. Even otherwise this forum is fully competent to investigate cases involving ‘maladministration’. It may also be noted here that in so far as the Customs Department is concerned, it has in the parawise comments filed by it taken the position that the complainant was essentially aggrieved by decision of the KPT and the Customs Department has been unnecessarily dragged into this controversy. 
14.

While objections to FTO’s jurisdiction in terms of sections 10(3) and 9(2)(b) of the FTO Ordinance have been dealt with and answered in para 13 above, the other issues raised in the present complaint by the KPT are the same as were advanced and argued by it in the review petition in complaint No.558-K/04. These issues and KPT objections were dealt with and decided by this forum vide Order-In-Review No.60/05 dated 24.12.05 in complaint No.558-K/04, the operative portion of which is reproduced below: 

“I have considered the contentions and arguments of learned counsel for KPT and the complainants and gone through the record.

As to the contention that KPT while dealing with the consignment in question was rendering services of detaining the goods at their premises as such the amount of demurrage was due for the services rendered and not a tax, it may be mentioned here that learned counsel for KPT when questioned was unable to refer to any provision of law by which KPT was established authorizing it to detain goods on account of non-payment of custom duty or any tax relating to Customs Authorities. He, however, frankly admitted that the goods were detained at the KPT premises by the KPT Authorities for and on behalf of the Customs Authorities/Revenue Division till it was decided as to whether on the import of these goods, custom duty was chargeable. The decision was to be made under custom law by the Authority established under those laws, otherwise KPT had no authority under its own law to refuse the importers to receive the goods as no amount of KPT itself was payable and due. From this, it is clear that the KPT was acting for and on behalf of Customs Authorities relating to a matter as to payment of custom duty, etc., as such, its legal status in relation thereto was that of assignee or agent of Customs Authorities, therefore, it can safely be held that for this limited purpose it was as much part of the Revenue Division as its principal was for whom they were detaining the goods, otherwise the importers could legally maintain that since KPT Authorities under its law had nothing to do with determination of custom duty by the Customs Authorities or the question whether the same were liable to payment of custom duty, therefore, they could not detain the goods for which they were liable to be sued for damages.

After having held that in the matter of detention of goods by KPT in connection with payment of custom duty, etc., on behalf of Customs Authorities, it was part of the Revenue Division, the next question which arises is whether KPT of its own by making amendment of the rules for omission thereof provision of acceptance of delay/detention certificate issued by the Customs Authorities could maintain that it was not bound by the said certificate of its principal. It may be mentioned here that in the matters relating to detention of goods for want of clearance of custom duty on behalf of Customs Authorities, it was neither governed nor regulated by the law and rules of KPT, therefore, even if such a resolution was held to have been validly passed. The same did not alter the legal position that by acting as agent of the Customs Authorities in respect of detention of goods, the KPT Authorities were bound to act also on the directions and the decision of the Customs Authorities, as regards clearance of the goods without payment of amount of demurrage. Since the demurrage normally is payable by the importers in a case where detention is prolonged on account of non-payment of custom duty or other taxes due as such, it was in the nature of penalty on delayed payment of taxes, therefore, it was also a part of tax. The argument that amount of demurrage is recoverable by the KPT as an amount for services rendered is not tenable for even if KPT is held to be rendering services, it may be doing so to Customs Authorities and not to importers whose goods were wrongfully detained though no tax or custom duty was chargeable. The KPT if so, advised may settle the matter with the Customs Authorities on whose behalf it detained the goods”. 

Reverting to the judgment of the Sindh High Court passed in Constitutional Petition No.2518/2001, it may be mentioned here that the contention of the importers was accepted that they were not liable to pay the amount of demurrage and it was ordered that after getting clearance of goods by payment of demurrage to KPT, the Customs Authorities should, be approached to pay the said amount by them. It is clear that the High Court had accepted the said position that so far as importers were concerned, they were not to suffer on this account. I find that this judgment was passed keeping in view that it is the Revenue Division, which was liable to compensate the importers and not the KPT which was functioning under its own law. The question whether the KPT Authorities were part of the Revenue Division while detaining goods for and on behalf of Customs Authorities till clearance of custom duty and other taxes of the Revenue Division was neither raised nor adjudicated in the said judgment. This question has been raised before me through the application by KPT as to whether KPT was part of Revenue Division, as regards non-clearance of goods for want of payment of custom duty and act of detention of the goods for the purpose for and on behalf of the Revenue Division has now been answered that it is part of the Revenue Division for this limited purpose, therefore, it was bound to clear goods without charging demurrage once a certificate was issued by the Customs Authorities.
For the foregoing reasons, the application made by the KPT and the Ministry of Communications is hereby dismissed and the KPT is hereby directed to implement the recommendations of remission of the amount of demurrage to the complainants by refunding the amount of Rs.68,570/- already received by it”.
15.

KPT’s contention in the present complaint that it did not detain the goods on behalf of the Customs is contradictory to the position taken by it in the review petition referred to above where, it will be noted, the learned counsel for the KPT had frankly admitted that the goods were detained at the KPT premises by the KPT authorities for and on behalf of the Customs authorities/Revenue Division till it was decided as to whether on the import of these goods custom duty was chargeable. The present argument, therefore, that the goods were not detained by the port authority on behalf of Customs because Customs authority itself detained the goods is at best nothing but an afterthought and hence not tenable. 

16.

KPT’s contention regarding complaint being time barred and its objection to FTO’s jurisdiction on the ground that the case involved classification issue as well as its argument that the goods were not detained by the KPT have been dealt with and answered in paragraphs 13 & 15 of this order. In so far as other points and arguments of the KPT are concerned, they, being the same as were agitated by the KPT while arguing the review application referred to above, have already been discussed, dealt with and decided by this forum vide its findings in Order-In-Review dated 24.12.05 in complaint No.558-K/04. The findings of the aforesaid Order-In-Review are, therefore, also extended to and applied in the present complaint also. 

17.

In view of the foregoing position, ‘maladministration’ on the part of the KPT is established in that it failed to honour delay and detention certificate issued by the Customs Department compelling the complainant to make payment of demurrage charges, which the KPT should have waived off on the basis of delay and detention certificate issued by the Customs Department. Accordingly, the complaint is accepted and the contentions of the KPT are rejected. It is, therefore, recommended that:

i.
The KPT accept the delay and detention certificate issued by the Customs Department and refund an amount of Rs.380920/- i.e. the amount of demurrage charges, which the complainant claims the KPT has already received from it.

ii.
Compliance be reported within 30 days of the receipt of this order. 

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:
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FINDINGS/DECISION
Mr Imran Iqbal, Advocate 

Mr Irfan Javed, Deputy Collector of Customs 

 
The complaint has been filed against the four demand notices dated 02-09-2005 issued by the Collector of Customs (Appraisement) for payment of mark-up against bank guarantees filed in lieu of duty and taxes in 2003. It has been alleged that the issue of demand notices is “a decision, process, recommendation, act of omission or commission” which is contrary to law, and is perverse, arbitrary and unreasonable,” which constitute maladministration.

2.

It has been stated in the complaint that the High Court in its judgment in Petition No.843 of 2003 decided that the company was liable to customs duty and other taxes. Consequently they received from the Respondent four notices dated 04-02-2005 to pay the principal amount alongwith mark-up @ 20%. On the basis of these notices they paid the principal amounts on 04-06-2005 and requested for release of the bank guarantees. They contested that the mark-up was not payable as it was repugnant to law and the Customs Act.

3.

It has been further been stated that instead of releasing the guarantees, Respondent issued four final demand notices dated 02-09-2005 for payment of mark-up amounting to Rs.224,894/- failing which they would take action under section 202 of the Customs Act. They replied to the customs that mark-up was not recoverable under the Customs Act. However, the Respondent did not release the bank guarantees although their notices were illegal and without force of law. 

4.

It has been argued that 

(i) None of the 224 sections of the Customs Act empowers the Respondent to recover mark-up in judicial cases.
(ii) In the reverse situation the Respondent never pay back refunds with mark-up in cases decided by the superior courts. Therefore, the final demand notices were violative of law and acts of maladministration.

(iii) The contractual obligation to pay 20% mark-up has no force of law as it is not supported by the Customs Act.

(iv) The order of the High Court is silent on the question of mark-up. In case of M/s Usman Limited Vs Collector of Customs, the High Court of Sindh had clearly held that mark-up was not recoverable and this ruling has a binding force under the constitution.

5.

It was requested that the four final demand notices dated 02-09-2005 be declared without force of law and the Respondent be directed to release four bank guarantees.
6.

The Deputy Collector of Customs in reply to the complaint raised objections that the Complainants had failed to substantiate any maladministration, the complaint was not entertainable under sub-section (3) (a) of section 2 of Federal Tax Ombudsman Ordinance, it pertained to interpretation of law which fell outside the jurisdiction of this office, and it may be dismissed as barred by time under sub-section (3) of section 10 of the Ordinance.

7.

He further stated that

(i) The Complainants had imported consignments of spare parts and claimed exemption of customs duty which was not admissible and assessment was completed by the Respondent in 2003.

(ii) High Court allowed release of the consignments against bank guarantees and in one of the conditions the guarantor bank had undertaken to pay duty and taxes on demand within fifteen days and in case of delay to pay the mark-up at the prevailing bank rate.

(iii) The petition was dismissed by the High Court vide judgment dated 23-11-2004. No appeal was filed before the Supreme Court but the Complainants or the guarantor bank did not pay the government revenue despite repeated notices.

(iv) Seven months after the High Court’s judgment and nearly two years after the date of import/release of the imported goods, Complainants paid Rs.2,350,922/- on 04-06-2006 in customs duty and sales tax. This amount was payable at the time of importation and in case of non-payment within thirty days, the Complainants were required to pay surcharge @ 14% per annum as surcharge under section 83(2) of the Customs Act besides compensation for delayed payment.

(v) As per agreement with the bank, the guarantees were to be released on fulfillment of all conditions and therefore the demand for 20% compensation was justified.

(vi) The provisions of sections 83, 83-A and 98 of the Customs Act read with section 72 of the Contract Act and High Court decision in CP 726 of 2001 clearly nullified the ground taken by the Complainants who have failed to mention any judgment of the court rendering these provisions of law redundant. 

(vii) It was requested that the subject complaint be dismissed.

8.

The contents of the complaint, the arguments put forward by the Counsel, the objections raised by the Respondent and their reply to the Complainants’ arguments have been examined. It is an established law that 20% mark-up agreed between the customs authorities and the importer is not chargeable under customs law and where an importer fails to pay the customs dues, only the rate prescribed under section 83(2) of the Customs Act can lawfully be imposed. This office has taken cognizance of this complaint because, despite the verdict of the President of Pakistan communicated vide letter No.22/2004-FTO-Law dated 05-05-2005 by the Law, Justice and Human Rights Division, the customs authorities were demanding 20% mark-up. This act is contrary to law, arbitrary and unjust and amounted to maladministration as defined under sub-section (3) of section 2 of the Federal Tax Ombudsman Ordinance No.XXXV of 2000.

9.

From the facts of the case stated by the Complainants, the demand was raised vide notices dated 04-02-2005 and payment of the principal amount was made on 04-06-2005. Since the customs dues were not paid within thirty days of the issue of notices surcharge @ 14% per annum for the intervening period would be payable.

10.

It is recommended that CBR direct the Collector of Customs to

(i) recover the amount of surcharge under sub-section (2) of section 83 of the Customs Act; 
(ii) release the bank guarantees after the payment of surcharge; and

(iii) compliance be reported to this office within thirty days.

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:


-2006
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FINDINGS/DECISION
Present:
Mr. Ehsan Ullah Shamim, Advocate for the complainant. 

Mr. M. Saqif Saeed, Deputy Director (Intelligence) for the respondents.



The staff of Customs Intelligence and Investigation, Gujranwala intercepted/seized water pumps belonging to the complainant on the ground that those were non-duty paid goods of foreign origin. The Deputy Collector (Adjudication), Gujranwala issued the complainant a show cause notice dated 05.09.02, framing charges against the complainant for violation of the provisions of clauses 89 & 90 of section 156(1) of the Customs Act, 1969. The complainant contended that the pumps were locally manufactured and hence did not attract the provisions of section 2(s) of the Customs Act, 1969, read with SRO.491(I)/85 and he had not violated the provisions of section 156(1)(89) of the Act. Ignoring complainant’s pleas, the D.C ordered outright confiscation of the pumps in question vide Order-In-Original No.203/02 dated 31.12.02. The complainant filed appeal against the aforesaid O-I-O before Collector (Appeals). The Collector decided the appeal vide his Order-In-Appeal No.467/03 dated 11.03.03. Holding that the subject goods did not fall within the ambit of sections 2(s) and 156(1)(89) of the Act, he allowed release of goods on payment of duty and taxes plus 50% redemption fine. The complainant filed an application dated 22.03.03 with the Customs authority to estimate the value of goods in accordance with Collector (Appeals)’ direction to enable him to deposit the dues but the complainant learned that the respondents had sold/auctioned the goods in question at a low price ranging from Rs.200 to Rs.300 per piece. The complainant was neither informed about the auction nor was he served with a notice that was required to be given under the law. Although the complainant was prepared to pay duty and taxes, the respondents auctioned the goods causing injustice and financial loss to him. Had the DC (Adjudication) decided the case lawfully and had he allowed release of goods on payment of duty and taxes against fine, the complainant would have paid duty and taxes as per the market survey. The FTO may take notice of the arbitrary fixation of price of goods at the time of auction and of D.C’s unlawful order because of which the complainant had to suffer a financial loss. The respondents may be directed to pay compensation for the loss sustained by the complainant to enable him to resume work in his closed unit.

2.

In reply, the Directorate of Intelligence and Investigation (Customs and Federal Excise), Gujranwala has submitted that complainant’s contention that the goods were locally manufactured and were not of foreign origin was incorrect. The complainant did not provide any sales tax registration showing himself to be a local suppler/importer of seized goods. Since the case involved determination of value, it fell out of FTO’s jurisdiction in terms of section 9(2)(b) of the FTO Ordinance, 2000. The complaint was dated 11.07.03, it was received in the FTO Office on 08.08.06 and it was, therefore, not entertainable in terms of section 10(3) of the FTO Ordinance, 2000. Pumps of Chinese Origin were recovered from the complainant. He could not produce any evidence of their lawful import/ possession. The O-I-O was passed after issuance of proper show cause notice. In appeal, the goods were allowed release on payment of duty and taxes plus redemption fine. The appellate authority also warned the complainant to be careful. The confiscated property rested in the government in terms of section 182 of the Customs Act, 1969. The same was disposed of in terms of the provisions of section 169 of the Act on a value appraised by the appraising unit after due notice dated 11.01.03, issued to the complainant. He did not respond to the notice nor did he intimate the respondents about filing appeal against the O-I-O nor, for that matter, did he produce any stay order restraining the auction. The complaint may be dismissed.

3.

Three hearings were notified. None appeared at the first two hearings, neither the complainant or his AR nor the respondents. At the last hearing the DR was asked as to why the first two hearings were not attended by departmental representative, he stated that he was representing the Directorate of Customs Intelligence and Investigation and explained that the call notices for 20.09.06 and 05.10.06 were perhaps sent by the Revenue Division to the Collectorate of Excise & Sales Tax, Gujranwala because the Directorate of Intelligence did not receive any of the aforesaid two call notices. The Revenue Division was asked vide letters dated 20.09.06 and 06.10.06 to intimate this office why the hearings remained unattended to which no reply has so far been received. The Revenue Division should have endorsed the hearing notices to the concerned respondents. There is need for better communication between the Revenue Division and the relevant field formations so that government’s cases do not go unrepresented. Likewise, no one attended the first two hearings on behalf of the complainant despite issuance of call notices. The AR was asked as to why the first two hearings were not attended, he replied that call notices were not received by the complainant. The explanation is not convincing because the record shows that the call notices were issued to the complainant at the given address. It is also observed that none of the two call notices were received back un-delivered, which means that those were served. 

4.

The AR reiterated the arguments advanced in the written complaint. He submitted that after Collector (Appeals) had set aside the order of outright confiscation and allowed release of goods on payment of duty and taxes plus fine, the complainant submitted an application dated 22.03.03 to the respondents for release of goods but they did not respond. The DR emphatically rebutted that no such request was ever received from the complainant. The AR was asked to produce evidence to establish that he had really sent the aforesaid request to the respondents but he could not produce any evidence to establish that the aforesaid application had indeed been submitted. Asked as to how it was that the complaint was dated 11.07.03 whereas the same was received in the FTO Secretariat on 08.08.06, the AR submitted that the complainant had filed the complaint in the FTO Secretariat in the year 2003. The FTO Secretariat had asked him vide letter dated 15.07.03 to file the complaint on FTO Form-“A” and to furnish the affidavit on prescribed form and submit the same together with power of attorney. These documents, he stated, were subsequently supplied. The FTO Secretariat vide letter dated 31.07.03 asked the complainant to furnish the prescribed affidavit on stamp paper, which too was subsequently submitted. Asked as to when were the short documents actually submitted to the FTO’s office, the AR submitted that he did not know the exact dates of despatch. He, however, reiterated that the respondents should have entertained complainant’s application dated 22.03.03. They should not have   auctioned the goods pending appeal. The retail price per piece shown in the seizing agency’s report was Rs.1800/- per pump while the FOB value was shown as Rs.1200 per pump. The respondents should pay the value of 54 pumps, which worked out to Rs.64800/- (CIF) and Rs.97200/- (retail price).

5.

The DR submitted that as per the provisions of section 169 of the Customs Act, 1969, and in the absence of stay from a court of competent jurisdiction, the respondents could auction the goods. The goods were auctioned on 31.01.03 for Rs.12049/-. The goods were auctioned at a time when these stood confiscated and the department was not required to issue notice of auction to the complainant under section 201 of the Customs Act, 1969. Despite that, he added, a notice under the aforesaid section was given/sent to the complainant under registered post but the complainant did not react. The AR, however, denied receipt of the notice. The DR was asked to produce the despatch register as well as the postal receipt to determine whether or not the notice for auction was despatched to the complainant. He appeared the next day and placed on record an extract of despatch register, which, according to him, showed despatch of notice to the complainant on 11.01.03. The goods were auctioned. The complainant could have claimed the balance of auction receipts, after deduction of duty, taxes and other charges within six months as per the provisions of section 201 of the Customs Act, 1969 but he did not file any such claim. The DR intimated that at the time of auction the goods were assessed at Rs.8100/- as per the existing rules on which customs duty and sales tax worked out to Rs.2025/- and Rs.1519/- respectively. Further, he added, a fine of Rs.4050/- was imposed on the complainant. Since auction and other miscellaneous charges were also payable there was hardly any balance left for payment to the complainant. 

6.

The arguments of the two sides and records of the case have been considered and examined. In so far as respondents’ contention that the complaint was hit by time limitation as provided in section 10(3) of the FTO Ordinance, 2000 is concerned, this is to clarify that the complainant had filed the complaint in the FTO Secretariat in the year 2003. As a few documents that are required to be submitted with the complaint were found short, he was asked vide FTO’s letter dated 15.07.03 to submit the missing documents. While he submitted some of the documents listed in the aforesaid letter he submitted the requisite affidavit on stamp paper on 02.08.06. In view of the foregoing position, the complaint is not hit by time limitation as laid down in section 10(3) of the FTO Ordinance, 2000. Respondents’ contention that FTO’s jurisdiction was ousted in terms of section 9(2)(b) of the FTO Ordinance, 2000 because the case involved determination of value is misconceived. This forum is competent to investigate cases involving ‘maladministration’. However, the position in this case emerges as under: 

The case record reveals that water pumps in question were seized by the Customs Department as being goods of foreign origin. The D.C (Adjudication), Gujranwala decided the contravention case vide O-I-O No.203/02 dated 31.12.02 and confiscated the goods because the complainant failed to produce any evidence showing lawful import/proof of payment of duty and taxes. The complainant filed appeal against the said O-I-O. During hearing before the appellate authority, the applicant/complainant showed willingness to pay duty and taxes leviable on the subject goods and pleaded for a lenient view. Accepting complainant’s plea, the appellate authority released the goods on payment of duty and taxes plus redemption fine equal to 50% of the ascertained value of the subject goods. The appellate authority also warned the complainant to be careful. The respondents contend that they auctioned the goods in terms of section 169 of the Customs Act, 1969 (i) on the basis of value appraised as per the existing rules by the appraising unit, Sambrial Port after giving due notice dated 11.01.03 to the complainant to which he failed to react or respond and (ii) because the complainant did not produce any stay order restraining auction of the subject goods from a court of competent jurisdiction. The complainant, on the other hand, contends that he did not receive the aforesaid auction notice. The respondents have placed on record an extract of despatch register showing despatch of auction notice on 11.01.03. A perusal of entry No.40A in the despatch register (extract on record) shows that the notice was despatched to one Abdul Shakoor S/o Muhammad Saddique whereas complainant’s name is Muhammad Shakoor S/o Muhammad Shafi. The entry does not disclose the full address at which the notice was despatched. This makes the so-called auction notice dubious. Likewise, complainant’s contention that he had submitted to the respondents an application dated 22.03.03 seeking permission to pay duty and taxes as ordered by the Collector (Appeals) is not convincing because he too has not been able to produce any evidence regarding submission of the aforesaid application to the respondents. Even otherwise, the application, which the complainant claims that he had submitted to the respondents, is dated 22.03.03 while the respondents had auctioned the subject goods on 31.01.03. 

7.

It is observed that at the time of auction (31.01.03) the goods stood confiscated as per findings in the O-I-O dated 31.12.02 and the Order-In-Appeal had not yet been passed as the same was passed on 11.03.03. The respondents could auction the confiscated goods in accordance with the provisions of sub-section (4) of section 169 of the Act, notwithstanding the fact that the adjudication of the case or appeal or proceeding in any court was pending. According to sub-section (1) of section 201 of the Act, a notice is required to be issued in respect of goods other than confiscated goods. However, sub-section (5) of section 169 of the Act reads as under: -

“If on such adjudication or, as the case may be, in such appeal or proceeding in Court, the thing so sold is found not to have been liable to such confiscation, the entire sale proceeds, after necessary deduction of duties, taxes or dues as provided in section 201, shall be handed over to the owner”.
8.

The complainant could have applied for payment of the balance of sale proceeds after deduction of duty, taxes and other charges as indicated in sub-section (2) of section 201 of the Act. Sub-section (3) of the aforesaid section stipulates that the balance, if any, shall be paid to the owner of the goods provided he applies for it within six months of the sale of goods or shows sufficient cause for not doing so. The complainant, it appears, failed to apply for payment of balance sale proceeds within the stipulated period of six months. Since the goods have already been sold in auction for a certain price, which price, the respondents contend, was appraised at the time of auction in accordance with the relevant rules and procedure, the complainant may, if he is so interested, approach the Customs authority for payment of balance sale proceeds, if any, by showing sufficient cause for not filing the application for payment of sale proceeds within the stipulated period. It will be for the competent authority to consider the request and decide the matter on merits in accordance with the provisions of law. As it is, no ‘maladministration’ is observed. 

9.

The complaint is disposed of with observations made above.

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:
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The complaint of maladministration against the Customs Department has been filed on account of blocking the business of imports and exports of the Complainants in the customs computer network due to purported demands issued by various Customs Collectorates. It has been alleged that even when the goods were out of customs charge on payment of duty and taxes, the Respondents blocked their clearance. The Complainants submitted photocopies of two computer generated sheets dated 30-01-2006 showing the number of guarantees and dates of their expiry on the basis of which clearance was blocked.

2.

The Complainants stated that the law did not empower the Respondents to delay, hold or decline to comply with the requirements of law for release of consignments for import and export through blockage of business of any importer or exporter through the computer network. It was argued that blockage of business without issuing show cause notices and completion of adjudication proceedings was unlawful and unauthorized and amounted to harassment. The recovery of Government dues could only take place after the process of adjudication and providing ample opportunity of hearing to the importer/exporter. The non-release of shipment by blockage through computer network and disabling the process of customs clearance was unlawful and maladministration in the eyes of law.

3.

It was added that the Complainants had made a number of representations and personal visits to the Respondents for resolving the issue permanently but did not receive any response and a final notice through their Counsel was served on 27.01.2006. But the Complainants received no response regarding the blockage of business through the computer network. The Complainants are a leading tax-payer and generate revenue in foreign exchange to support the economy but the alleged maladministration has continued.  It was requested that it may be declared that the blockage of business, in the absence of any adjudged liability / outstanding arrears, was unlawful and maladministration, Respondents be directed not to block clearance of goods themselves or on the request of any Collectorate without any adjudged liability, and during the pendency of this complaint they may be ordered not to block the business of the Complainant in the interest of justice.

4.

The Assistant Collector of Customs PQA in reply to the complaint furnished a list of computer generated expired guarantees/bonds stating that only one case pertained to PQA Collectorate which had already been released/discharged/deleted from the computer on 04-03-2006 and no case of the Complainants was pending with the Collectorate. The Assistant Collector of Customs (Preventive), Airfreight Unit, also stated in the parawise comments of the Preventive Collectorate that it had not blocked the imports of the Complainants and the computer generated-list did not pertain to this Collectorate.

5.

The Deputy Collector of Customs (Appraisement) BG Cell, in his reply to the complaint, raised preliminary objections that the complaint involved questions of law/interpretation of law, whether adjudication was required in a case of determined liability in terms of section 19 of the Customs Act read with the relevant notification and the indemnity bond read with sections 2(w) and 202 of the Customs Act, and asserted that the complaint was not maintainable before this office. It was further stated that the complaint has been filed with malafide intention not to pay already determined/adjudged revenue and to stop the Respondents from taking lawful action under section 202 of the Act. It was stated that where the tax liability has been determined/adjudged and the amount has been indemnified there was no need to issue a show cause notice or to adjudicate upon the case. 

6.

It was further stated that the Complainants had availed the exemption of custom duty at the import stage which was granted subject to certain conditions, limitations and restrictions as provided in the relevant notification and in the prescribed indemnity bond.  It was clear that in case of default in fulfilling the conditions contained in the notification and the bond, the Complainants were required to immediately pay the indemnified amount. All the importers were well aware that on the date of execution of any security, guarantee, bond, etc; if the conditions were not fulfilled, they would be liable to action for recovery. By executing the bond the importers had agreed that in case of non-fulfillment of the conditions the determined amount would be recovered under section 202 of the Customs Act and clause (b) of sub-section (1) thereof empowered the Respondents to detain the goods of the importer. It has been clearly prescribed in the indemnity bond that “The importers further agree and bind themselves that the amount of duty covered by the Bond may be recovered as the arrears of customs duty under section 202 of the Customs Act, 1969 (IV of 1969)”.

7.

It was argued that there was no need to start adjudication proceedings against the already determined amount. The Complainants were either totally ignorant about the mandatory provisions of law or adamant to avoid payment due to the Government. Adjudication was only required where the amount was not recovered under sub section (1) of section 202 of the Act. The Complainants did not identify any case where import/export was blocked prior to expiry of the date of the bond and the cases mentioned in the report of bills of entry blockage were only those where they had failed to fulfill the conditions of relevant notifications and bonds. 

8.

It was requested by the Deputy Collector of Customs that the complaint be rejected and the Complainants should not waste the time of this office on “false and fabricated complaints which are totally against the express provisions of law”.

9.

The Counsel for the Complainants submitted a rejoined dated 03.04.2006 stating that while the indemnity bond pending with Port Qasim had been released, the Respondent was still blocking customs clearance due to computer blocking of other Collectorates. The learned Counsel stated that there was no provisions in the Customs Act which empowered the Respondents to stop the clearance on the basis of any computer generated sheets because under section 202 of the Customs Act there must be an order-in-original or a notice under section 202 of the Act. The learned counsel reiterated that blockage of shipments at the Port Qasim on the behest of other Collectorates without any adjudication order amounted to maladministration.

10.

In another rejoinder to the reply of the Bank Guarantee Cell, the Counsel for the Complainants stated that in one case since the assessment was not finalized under section 81(4) of the Customs Act, the postdated cheque for Rs.650,863/= was liable to be released as the CBR had not so far decided whether Automatic Waste Removal System for Ring Frames was manufactured locally. In three cases it was for the CBR to take a decision and, therefore, action under section 202 of the Act amounted to maladministration.  In yet another case the Karachi Collectorate had no jurisdiction to take action on the demand from the Lahore Dry Post. The learned Counsel reiterated that detention of goods should not be allowed through computer generated sheets. 

11.

The Deputy Collector of Customs was asked to submit a report about the procedure adopted by the Collectorate for blocking of consignments in the light of any Standing Order/Public Notice/C.G.O. etc and the status of blocking of consignments of the Complainants under section 202 of the Customs Act. The Deputy Collector reported that where the Federal Government/CBR allowed whole or part exemption of custom duty under any notification or special order on specified conditions such as production of installation/consumption certificates or clarification of the competent authority as prescribed in the relevant notification, the same were secured by bank guarantees, pay orders, indemnity bonds, postdated cheques, corporate guarantees, undertakings, etc. Similarly provisional release of goods was allowed against bank guarantees under section 81 of the Customs Act or under interim orders of the High Court and CBR. In such cases the importers were required to submit the requisite certificates within the prescribed period and in case of violation of any condition of the notification, encashment notices were issued to the importers. When the securities were detached by the BG Cell, formal demand notices were delivered to the clearing agent in order to avoid any legal dispute and to establish the demand of the Customs Department pending its clearance or payment.

12.

The Deputy Collector stated that since 1992, securities have been entered in the computer and on expiry of each security, the computer automatically establishes a block against the importer. The Complainants had imported certain consignments of plant and machinery which were released against undertakings/postdated cheques subject to submission of CBR’s clarification whether the goods were manufactured locally or not. He submitted status report of six imports by the Complainants. In three cases the importer did not produce the requisite clarification from CBR; notices were issued for payment of duty and taxes but the payment was not made. In another three cases installation certificates dated 26.04.2006 have been furnished, although much later than the stipulated period of one year, and the securities would be released after condonation of delays.

13.

During the first hearing of the complaint, the learned Counsel stated that 
(i) The Complainants have been facing the problem of blockage of clearance of their consignments for several years. In each case of import when the assessment was completed and duty and taxes paid and the importer approached the customs for release of goods, they handed over a computer printout stating that the entry was rejected because importer had defaulted on account of the cases shown in the printout pertaining to different Collectorates.

(ii) The computer printout was not a legal document and it did not show the reason due to which a duty-paid consignment ripe for release was blocked. On each such occasion an application was submitted to the customs who de-blocked the consignment (which took two to three weeks) and this procedure has been repeatedly applied on each import.

(iii) If the customs had any valid reason for withholding the clearance of a consignment, such as recovery of outstanding dues, the due process of law should be applied, show cause notice be issued and after affording opportunity of reply and hearing, a speaking order be issued clearly stating the decision of the competent officer for recovery and if any consignment has to be blocked it should also be clearly stated in the adjudication order.

14.

The Deputy Collector of Customs (Appraisement) replied that the Bank Guarantee Cell of the Appraisement Collectorate controlled and took action in respect of thousands of bank and insurance guarantees, and other documents of commitment made by the importers/exporters and through the facility of computer the backlog was identified at regular interval. In this case the Complainants have not completed their commitments. They made several commitments in the past, and besides corresponding with them in each case, the computer printout has been utilized as an instrument of not only reminding the importers of their outstanding liability but also pressurizing them to fulfill their past commitments. He stated that the detention of goods was one of the several options available in section 202 of the Customs Act and the Customs Department was empowered to resort to this action after exhausting all legal requirements which did not necessarily require adjudication. He stated, for example, the submission of the installation certificates or payment against bank guarantees being the documents of established liability already admitted by the importers would not require any judicial proceedings.

15.

The learned Counsel for the Complainants responded that most of the liabilities and requirements mentioned in the computer printout have been finalized and the obligations of the importer have already been met but the Bank Guarantee Cell has its own method of dealing with such finalized cases to harass the importer instead of deleting the completed cases.

16.

After considering the arguments put forward by both the sides, Deputy Collector of Customs was asked to furnish the latest list of outstanding liabilities of the Complainants liable to action under section 202 of the Customs Act within seven days alongwith copies of the recovery orders or other notices already issued to them and the Complainants would submit a detailed reply alongwith evidence of the action taken by them in respect of these notices. The customs would examine the reply and furnish a report to this office.

17.

Deputy Collector of Customs submitted report dated 26-06-2006 explaining that exemption from customs duties etc under various notifications/special orders were secured by bank guarantees, pay orders, indemnity bonds etc from the importer specifically submitting copies of six indemnity bonds of 2002 and 2004 and seven undertakings of the same period furnished by the Complainants which were still outstanding. He also submitted copies of some notices sent to the Complainants for submission of requisite certificates before taking action under section 202 of the Customs Act. 

18.

During subsequent hearing, the learned Counsel invited reference to the provisions of section 2(w) of the Customs Act and argued that the amount of any duty, surcharge, fine and penalty adjudged or demanded has to be made through an adjudication order passed by the competent authority. According to him it was clear that in order to recover the amount under sub section (2) of section 202 of the Act, the custom authorities should follow the adjudication proceedings which has not been done by them.

19.

The learned Counsel further stated that under sub section (2) of section 202 it has been provided that the appropriate officer may serve upon the defaulter a notice in the prescribed form and the defaulter has been defined under sub-section (y) of section 2 of the Act as the person who fails to pay the outstanding arrears. He reiterated that the arrears have to be determined through an adjudication order. He added that in this particular case the import was blocked on the so-called non-clearance of a guarantee of PQA customs in 2004 which, in fact, had already been cleared. The problem of the importer was that at every step he was faced with blockage of import for which special efforts had to be made to relax the blockage which was soon imposed again.

20.

The learned Counsel further stated that the customs authorities arbitrarily and with a view to harassing the importers imposed the condition that Board’s clarification on some points was necessary for the facility demanded by the importer. It was in fact the customs’ responsibility to obtain clarifications from the Board and not of the importer and since they were unable to obtain clarification from the CBR they started harassing the importers.

21.

It was further stated that even where the issue of the installation certificate was delayed, not because of the fault of the importer but the fault of the Assistant Collector, and the required certificate was issued after the due date, action was initiated by the customs for recovery of the dues by blockage of import in the computer system.  If the department considered that the installation certificate was not submitted in time they should have issued an appropriate notice to the importer and proceeded against him under the law.

22.

The Assistant Collector of Customs replied that firstly outstanding arrears as defined under section 2(w) of the Act did not necessarily mean the amount adjudged against an importer but it also included the amount referred in the notice under sub-section (2) of section 202. He stated that in one case the importer had produced a post-dated cheque which was dishonoured and the Department had issued a notice to the importer for payment, the payment was not made nor a clarification was produced with the result that the Department had no choice but to resort to blockage of further imports.

23.

He further stated that in a number of imports where the Department should normally assess the goods at statutory rates, a facility was granted under various notifications and goods were released against undertakings with clear commitment by the importers to provide certificates from CBR. The undertakings were accepted by the customs subject to the condition that the importer would fulfill the conditions of SRO.

24.

Assistant Collector stated that the Custom House processed, administered and allowed  concessions and facilities to the importers and there were precedents where goods have been released against indemnity bonds, bank guarantees, post-dated cheques etc under the disciplines of various notifications subject to conditions prescribed therein. The Custom House processed these cases on regular basis and these were not isolated instances where blockage of imports of a particular importer has been resorted to. This was a measure of last resort and a notice prior to that in each case was served on the importer.
25.

The submissions made by the Complainants and the customs officials have been discussed at considerable length and the detailed arguments advanced by the Counsel for the Complainants have also been stated in the foregoing paragraphs. The main reason of complaint relates to the blockage of imports or shipments of the Complainants’ consignments on account of non-completion of conditions prescribed in a few earlier imports. The Complainants feel aggrieved when they are confronted with a computer-generated printout showing expired documents whose requirements have not been completed by the importer. The learned Counsel has repeatedly argued that any such action should be preceded by regular adjudication proceedings of issue of show cause notice, opportunity of hearing and issue of a speaking adjudication order by the officer of competent jurisdiction and he has strongly protested against the alleged illegal, malafide, arbitrary procedure of bypassing the adjudication process and establishing demand of duty and taxes without due process.

26.

The customs officials on the other hand have taken pains to describe the procedure of grant of partial or total duty/tax exemption, the commitment of various types made by the importers, the non-fulfillment of the commitment so made and consequent responsibility of the customs to remind the importers and/or take action to enforce the recovery process by stopping clearance of goods under customs control in exercise of powers conferred under the Customs Act. With the computerization of the customs transactions the implementation process has been facilitated and accelerated and the blockage of documents is done on the expiry of the prescribed time-frame. It has been noticed that it is irksome for the Complainants to face blockage on account of commitment already finalized, for action against direction from the other Collectorates and specially the coercive action without prior notice. While the learned Counsel for the Complainants has repeatedly emphasized the necessity of adjudication proceedings, it transpires that the action taken by the customs authorities does not involve any new demand or determination of tax liability but non-compliance of conditions/requirements agreed to by the importers for duty and tax concession/exemption. It has also been observed that where the Counsel for the Complainants has argued that the Customs Department itself should obtain clarification from CBR, the factual position is different in that the importer themselves had made commitment to obtain and furnish CBR’s favourable clarification failing which they would be liable to pay the duty and taxes.

27.

In view of the foregoing circumstances maladministration cannot be attributed against the Respondents. However, with a view to removing the difficulties, irritation, and perceived grievances of the importers/exporters, it is recommended that CBR direct the customs authorities to; 

(i) issue a notice to the importers under sub-section (2) of section 202 of the Customs Act about 15 to 30 days in advance of the process of blockage of clearance upon the defaulting importer/exporter; and  

(ii) this early warning notice system be included in the computer software so as to ensure that an appropriately worded computer-generated notice is sent to the defaulting importer/exporter sufficiently in advance of the impending blockage of clearance. 

(iii) It may also be ensured that in each case, as soon the required certificate, confirmation, payment or such document as may be required by Department is received, the same be immediately correlated with the corresponding entry and the direction for computer blockage be deleted without loss of time.

(iv) This office may be advised of the action taken by CBR within forty five days.

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman
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The complaint alleging maladministration against the customs authorities has been filed for not releasing the bank guarantees despite submission of the Provisional and Final Certificates of the CBR. The Complainants stated that they imported consignments of parts and components of motorcycles and trucks, which were released against bank guarantees with the undertaking to supply the aforesaid certificates later on as the matter was pending with the CBR. It was alleged that certificates have been furnished but (17) bank guarantees have not been released and no reply has been given to several letters and applications sent to the Collector (for release of the guarantees) which amounted to maladministration.

2.

The Complainants stated that under the fiscal incentive of SRO 436(I)/2001 for manufacture of trucks and motorcycles they applied to CBR on 29-01-2003 for issue of survey certificate. They imported consignments of CKD kits and applied to the Collector of Customs on 06-10-2003 to allow release of the CKD kits provisionally under section 81 of the Customs Act pending the issue of survey certificate which was allowed for a period of three months (extended by one month). They again applied to CBR vide letters dated 26-08-2003, 11-09-2003, 06-10-2003, 11-10-2003, 31-12-2003 and 27-01-2004 for issue of the provisional/final survey certificates for assembly of motorcycles and trucks but no action was taken. 

3.

The Complainants stated that they were forced to file a writ petition in the Rawalpindi Bench of Lahore High Court on the grounds that the component parts of motorcycles and trucks were importable on payment of customs duty @ 25% ad val whereas SRO 436(I)/2001 allowed exemption of duty in excess of 30% for import of motorcycles in CKD condition. Since the motorcycle components imported by them attracted lesser rate of duty, they did not claim the benefit of SRO 436(I)/2001 but the Directorate-General of Customs Intelligence raised a frivolous and vexatious objection that they must come in the regime of SRO 436(I)/2001 for levy of 30% customs duty. In order to avoid harassment by the Customs Intelligence they agreed to opt for the aforesaid SRO in applications to CBR for issuance of provisional/final survey certificate for manufacture of motorcycles and trucks.

4.

It was alleged that CBR withheld the issuance of provisional and final survey certificates and ordered encashment of the bank guarantees. It was stated that EDB had approved their deletion program on 09-01-2002, there was no justification to withhold the final survey certificate, and the inaction on the part of CBR was malafide in law. The High Court was requested to direct CBR to allow the import of spare parts of motorcycles without the burden of SRO 436(I)/2000 and issue final certificate on Form-“S”.

5.

The High Court observed in its order dated 12-02-2004 that “the petitioner claims certain benefits under SRO 436(I)/2001 dated 18-06-2001 and his grievance is that survey certificate or form “S” is not being issued by respondent No.2” (CBR) and directed CBR “to finalize survey certificate or form “S”, if the same is pending with him in respect of the petitioner company within a period of 30 days from the receipt of this order……….”

6.

The Complainants stated that despite the fact that they had in-house facility to manufacture motorcycles and trucks they were not allowed to avail fiscal incentive under SRO 436(I)/2001. In other identical cases CBR had issued survey certificates to manufacturers of Honda, Yamaha, Hero etc but a different treatment to their company was meted out and a defective certificate applicable prospectively was issued under High Court’s order. With regard to the statement of the Secretary CBR about recovery proceedings against which the Complainants had filed CP No.D-516/2004 and D-920/2004, (and Sindh High Court had allowed parts and accessories of motorcycles without forcing them the burden of SRO 436(I)/2001), it was stated that this petition had no nexus with the 17 consignments released under SRO 436(I)/2001.

7.

It was stated that the customs authorities have not responded to their five applications for release of bank guarantees for about three years causing them financial loss and even the guarantees for trucks against which there was no objection have not been released.  It was also the duty of the customs to obtain suitable amendment in the survey certificate from CBR and release the bank guarantees. It was alleged that the issue of defective certificate and non-release of bank guarantees for about three years amounted to maladministration. It was requested that the Respondents be directed to release the bank guarantees and compensation equal to surcharge @ 14% per annum be granted to them under section 22 of the FTO Ordinance, 2000.

8.

The Deputy Collector of Customs (Appraisement) replied to the complaint that provisional release of parts and components of motorcycles was allowed subject to the issue of provisional/final certificate but the provisional certificate dated 13-03-2004 issued by CBR clearly specified “that concession shall be available prospectively from the date of issuance of the Provisional Certificate.” Since all imports of parts and components were made prior to the issuance of the provisional certificate, the same were not entitled to any concession. Further, the certificate has been issued for 7500 units and the Complainants imported 16000 kits, the remaining 8500 units would be chargeable to statutory rate of duty for completely built up (CBU) units. It was contended that the complaint was not entertainable as the Complainants had failed to fulfill the conditions of SRO 436(I)/2001. 

9.

With a view to ascertaining the reasons for delay in the issue of the survey certificate and its prospective applicability, Revenue Division was asked, vide notice dated 26-05-2006, to furnish its comments and depute an authorized representative to attend hearing. Secretary (I.T. & T.III) CBR submitted the following comments vide C.No.2 (38) Survey-II/2002 dated 12.06.2006.

(i) Complainants were importing components parts as partial kits for assembling motorcycles under H.S. 87.11 leviable to duty @ 90% but clearing the same under 87.14 as parts and accessories to be used as spare parts @ 25% duty.

(ii) They had approached the Engineering Development Board (EDB) for approval of Deletion Programme of “Star DS-70” brand motorcycle which was approved on 20-12-2002 with the condition that “The manufacturer shall ensure that neither they nor their vendors used smuggled parts/imported parts to make up the supplies”. However, the Complainants vide letter dated 29-01-2003 requested the CBR not to consider their request under SRO 436(I)/2001 (30% duty) as manufacturer of motorcycles but to allow them concessionary imports under SRO 357(I)/2002 @ 15% duty as manufacturer of components and sub-assemblies of motorcycles. (According to subsequent survey report they are manufacturers of motorcycles having technical collaboration with a Chinese motorcycle company).

(iii) Complainants were not the manufacturers of parts but of motorcycles and their request was considered under SRO 436(I)/2001. The Director-General Intelligence & Investigation reported that they were not following the procedure under the said SRO but cleared CKD kits as auto-parts at a lower rate of 25% duty.

(iv) On the direction of the Lahore High Court, provisional Survey Certificate for 7500 motorcycles was issued on 13-03-2004 under SRO 436(I)/2001 but this benefit could not be given retrospective effect. On the other hand Indigenization Committee of EDB in its meeting of 16-01-2004 decided that the reported shortfall in deletion of Star motorcycles would attract statutory rate chargeable on the relevant CBU vehicles on CKD kits imported after 30-06-2003 upto 30-06-2004.

(v) Appraisement Collectorate was directed to initiate recovery proceedings but the Complainants filed another petition in the Sindh High Court to allow import of parts and accessories of motorcycles without the burden of SRO 436(I)/2001 which was allowed by the Court and CBR has requested its legal advisor to file CPLA in the Supreme Court against the judgment of the High Court.

10.

The Complainants’ counsel submitted a rejoinder to the comments of the CBR as follows:

i)
It was denied that Complainants were importing components parts; in all the seventeen cases, only components for manufacture of motorcycles and trucks were imported.  If the goods in fact were spare parts, there was no need for bank guarantees.

ii)
The point raised by the Secretary CBR about the shortfall determined by Indigenization Committee of EDB was correct.

iii)
The letter dated 29.01.2003 was misconceived; in subsequent letters dated 26-08-2003, 11-07-2003, 11-10-2003, 31-12-2003, 27-01-2004 etc, the Complainants repeatedly requested for issuance of provisional/final certificate under SRO 436(I)/2001.

iv)
The so-called case of “circumvention of deletion program” detected by the Directorate of Customs Intelligence has no relationship with this complaint. That case has already been decided by the Sindh High Court in favour of the Complainants against which the Department has filed an appeal in the Supreme Court. 

v)
Sales Tax authorities have confirmed that the Complainants have the assembling capacity of 30000 motorcycles. However, CBR issued a Provisional Certificate effective prospectively under the order of the High Court whereas CBR was under a legal obligation to issue final certificate for 30000 motorcycles.

vi)
The question of shortfall in the deletion achievement reported by EDB Technical Audit Team would arise only when the final certificate for 30000 motorcycles was issued. The present complaint was against the non-release of bank guarantees despite the fact that all conditions of SRO 436(I)/2001 had been complied with.

11.

During the hearing of the complaint, the learned Counsel for the Complainants submitted further arguments to explain the circumstances surrounding their grievance and emphasized the following points:

(i) Out of 17 bank guarantees, 08 guarantees related to the import of components parts of trucks in respect of which final certificate was issued by CBR on 17-01-2005 but the same have not been released by the Department so far.

(ii) The in-house facility for assembly of trucks and motorcycles was set up with a view to providing low value vehicles to the public which has been achieved as verifiable from the production and price statistics. CBR had no right to refuse issuing a survey certificate despite about ten reminders sent to them. On High Court’s directive, CBR issued a provisional certificate with malafide motive by making it effective prospectively and denying benefit to past imports.

(iii) If the CBR did not intend to allow the facility of concessionary imports for local assembly as provided to a number of other assemblers, it should have declined the request in the first instance. Collector had allowed provisional release genuinely in anticipation of the admissibility of the concessionary rate of duty.

(iv) Component parts have been used exclusively for assembly of motorcycles as verifiable from the sales tax records. It is established that motorcycles have been assembled and sold on payment of sales tax and there is no justification for the Department not to allow concessionary rate of duty on import of components parts. Higher rate of duty of CBU in any case is not leviable on the imports and the Complainants are genuinely entitled to the duty concession allowed to a large number of assemblers of motorcycles and trucks.

(v) The statutory rate of duty on components at the time of import was 25% and if the Complainants had not opted to the regime of SRO 436(I)/2001 they would have been obliged to pay only 25% duty instead of 30% they originally paid. 90% duty on CBU was not applicable to them because they had not imported motorcycles in CBU condition but only as component parts, a fact which was verified at the time of release and can be confirmed even at the present stage.

(vi) The case reported by Directorate-General of Intelligence and EDB’s decision was not subject matter of this complaint and therefore not relevant. (Secretary CBR agreed to this view).

(vii) While CBR issued survey certificate for 7500 motorcycles, verifiable in-house facility for assembly of 30,000 motorcycles is in place. They have already assembled and disposed of 16000 motorcycles and requested for the facility of SRO 436(I)/2001 for the entire quantity.

(viii) There was no reason to suspect that any part of the imports has been illegally disposed of as spare-parts of motorcycles; the production figures can be verified, the request is genuine, and CBR be asked to reconsider their decision.

(ix) Goods were released under section 81 of the Customs Act and the period during which it was incumbent for the customs authorities to finalize the assessment has expired, the guarantees were no longer valid and should be returned to the importer.

(x) CBR be directed to issue final survey certificate for 30,000 motorcycles instead of 7500, allow concession of SRO 436(I)/2001 to all 17 consignments for trucks and motorcycles against consumption certificates after issuance of the final certificate as all the components imported in these 17 consignments have been used in assembling of motorcycles and trucks which can be verified from the sales tax records.

12.

Deputy Collector of Customs (Appraisement) stated that the imported component parts for motorcycles were not covered by the survey certificate and were therefore assessable as complete motorcycles under PCT heading 87.11 @ 90% customs duty chargeable on CBU motorcycles. With regard to the bank guarantees of the import of kits of trucks, if the request of the importer was in order, action would be taken to release the bank guarantees without delay. Secretary CBR informed that the final survey certificates were now issued by the Collectors and not the CBR. In this case the survey report including the production capacity was communicated by the Department to CBR.

13.

The submissions made by the Complainants, the reply of the Department, the comments furnished by the Secretary (I.I&T-III) CBR, and the arguments put forward by both the sides have been examined. The Complainants have requested for issue of a final survey certificate for manufacture of 30,000 motorcycles under SRO 436(I)/2001 with retrospective effect covering the 16000 motorcycles already assembled by them and release of the bank guarantees against which provisional release was allowed by the Collector of Customs. They had first applied to Secretary (Survey) CBR vide letter dated 29-01-2003 with reference to the EDB letter dated 09-01-2002 addressed to CBR and sent with the Product Specific Deletion Program for STAR 70CC motorcycle. It was requested that survey be carried out and provisional/final certificate be issued for the benefit of concessionary SRO 357(I)/2002 or SRO 436(I)/2001. It seems they inadvertently showed disinterest in SRO 436(I)/2001 and requested for issue of survey certificates under SRO 357(I)/2002. 
14.

Since no action was taken by the CBR, they addressed a letter dated 26-08-2003 to the Member (Customs) for issue of provisional/survey certificate under SRO 436(I)/2001 stating the EDB had already approved the deletion program and sent it to CBR on 09-01-2002. This letter was followed by letters dated 11-09-2003, 11-10-2003, 31-12-2003 and 27-01-2004 addressed to the Member (Customs) for issue of provisional/final certificate for assembling motorcycles. It seems that the first letter dated 29-01-2003 concerning the benefit of SRO 357(I)/2002 was not processed in the CBR and no action was taken on subsequent letters which repeatedly referred to the concession under SRO 436(I)/2001.

15.

Under paragraph 14 of Chapter-7 of the CGO 12/2002, it has been laid down that Chief (Survey), CBR, would issue provisional certificate allowing release of up to 25% of the installed capacity for raw materials/components wherever necessary. According to paragraph 16 the manufacturer should approach the Chief (Survey), CBR, at least three months before the import of fabrication materials. In this case the first application was made on 29-01-2003 followed by several applications addressed to the Member (Customs) but no action was taken. Collectorate of Sales Tax (Enforcement) submitted survey report dated 18-12-2003 to CBR confirming the in-house facility for assembly of motorcycles and the existence of MOU for technical collaboration with a Chinese Motorcycle Company for annual production of 15000 units. It was stated that during 2002-03 the unit had assembled 5795 STAR brand motorcycles and during July 2003 to October 2003 it had assembled 7656 motorcycles. The report pointed out that as required under SRO 436(I)/2001 the unit was required to work under a deletion program and an EDB approved deletion program had been issued. However, CBR did not issue a provisional certificate while they imported engines of motorcycles and obtained release against bank guarantees for the amount of duty in excess of 30%.

16.

During the hearing of the complaint Mr. S. M. Shoaib, former Deputy Collector of Sales Tax (who signed the survey report dated 18-12-2003) now Secretary (Survey) CBR, admitted there was misunderstanding not only about the concessionary SRO under which the survey certificate was sought but also about a case which was made out by the Directorate-General of Customs Intelligence which had no relationship with the present complaint and has been decided by the High Court in favour of the Complainants. 

17.

The issues central to the complaint are the date of applicability of the provisional certificate issued under the directive of the High Court, the issuance of final certificate and refusal of the Department to release 17 bank guarantees against which the CKD kits were imported. CBR has not given any reasons/justification (i) why on the application made in January 2003 the (abnormally delayed) survey was conducted in December 2003, (ii) why a provisional certificate was not issued till ordered  by the High Court, (iii) why it has been specifically mentioned in the provisional certificate that it would have only prospective effect, thus in effect, depriving the assemblers the benefit of tax concession apparently genuinely due to him, and (iv) why CBR has not issued a final certificate despite the fact that more than two years have elapsed since the date of survey and issue of the provisional certificate. Clearly the Complainants have been the victim of neglect, inattention, unnecessary delay, manifest departure from established practice without valid reasons and, surprisingly for the CBR, an arbitrary and unjust approach to decide the issues of this unit. Maladministration is established.

18.

It is recommended that CBR

(i) allow the benefit of SRO 436(I)/2001 effective from October 2003 when the first consignment was cleared against bank guarantee under the order of the Collector of Customs;\

(ii) issue a final certificate for 15000 units of motorcycles as mentioned in the survey report and the MOU between M/s Delta Innovation Limited and a Chinese motorcycle company to establish a motorcycle manufacturing assembly plant with annual production of 15000 units; and

(iii) re-examine the declaration in the Form-S survey application about the production capacity of 30,000 motorcycles per annum on double shift basis, get the unit resurveyed, and taking into consideration its past performance, may consider revising the capacity.

(iv) The 17 bank guarantees out of which 08 relate to trucks which reportedly are not disputed and 09 guarantees for CKD kits of motorcycles be released.

(v) Above action be completed within thirty days; and

(vi) compliance be reported to this office within forty five days.

(Justice (R) Munir A. Sheikh)

Federal Tax Ombudsman

Dated:
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JUSTICE ® MUNIR A. SHEIKH
FEDERAL TAX OMBUDSMAN

} D.0O. No.10(5)/2006-A-11
Dear Mr. Pnn.'ol_w/ 5 Islamabad:
Z

fw' Co! March 9, 2007

It is my privilege to place before you the Annual Report for calendar year 2006 of
the Office of the Federal Tax Ombudsman. During the seven years that this office has
been in existence it has established itself as a leading institution providing trouble free
redressal to the genuine difficulties of the tax payers.

2. During the period under review, my office received 1342 complaints pertaining to
Sales Tax, Customs and Income Tax out of which 1025 complaints were decided.
Besides, out of 99 review petitions received, 88 were disposed off. The provision of
speedy and free of cost justice will, I am confident, go a long way in restoring the
confidence of the stakeholders.

3. Good governance is predicated on accountability. Overseeing that laws are
implemented in their true spirit often presents a dilemma between the contending
interests of public exchequer and the taxpayers’ rights. The way forward, therefore, is to
ensure that process of accountability is carried out under a transparent procedure without
burdening the dealing public with cumbersome procedures. The institution of the Federal
Tax Ombudsman can look upon its performance over the years, as also in the year under
review, with a sense of satisfaction since redressal of grievances in a vast number of
cases has been provided with promptness and ease.

4. Some important developments have taken place on the administrative side as well.
The Staff Service Rules of the Office of Federal Tax Ombudsman have been approved by
the President after their vetting and clearance both by the Establishment Division and the
Finance Division. Framing of the Staff Service Rules was a mandatory requirement u/s
36 of the Federal Tax Ombudsman Ordinance which has now been met with their
approval. With the promulgation of the Rules this Office has been enabled to assert its
autonomous status in matters of recruitment of staff and regulation of internal working.

5 Another important development has been the delegation of financial powers to the
Federal Tax Ombudsman in relaxation of the System of Financial Control and Budgeting,
2006 by the Finance Division. This Office has been delegated the same financial powers
as have already stood delegated by the Finance Division to the Office of Wafaqi
Mohtasib. The delegation provides this Office requisite autonomy in financial matters as
is normally available to all the statutory and constitutional offices. This empowerment
will facilitate disposal of day by day business of the Office for which the consideration
shown by the Finance Division is appreciated.

6. There was a persistent demand both from the Sarhad Chamber of Commerce and
Industry, Peshawar and Balochistan Chamber of Commerce and Industry, Quetta to open
the regional offices of the Federal Tax Ombudsman at Peshawar and Quetta, as have
already been established at Lahore and Karachi. Both the Chambers invited the Federal
Tax Ombudsman to address them and to press for their demand. In the case of

Islamabad :  State Enterprises Complex, 5-A Constitution Avenue, F-5/1. Phone: (051) 9211382 Fax: (051) 9205553 E-mail: ftoisb@mail.com
Lahore  : 186-A, Seotch Corner, Upper Mall. Phone: (042) 9201895 Fax: (042) 9201893 E-mail: ftolhr@mail.com
Karachi : 14th Floor, NIC Building, Abbasi Shaheed Road, Off Shahra-e-Faisal. Phone: (021) 9206780 Fax: (021) 9206785 E-mail: ftokar@mail.com



[image: image19.jpg]Balochistan Chamber of Commerce and Industry their demand was supported by the
Government of Balochistan also. It was, therefore, decided to open the two regional
offices at Peshawar and Quetta subject to allocation of the budget. The Finance Division
has now agreed to allocate funds for these offices which are planned to be established in
the next fiscal year. This will go a long way in meeting the demand of the two Chambers
as well as such a step will be in the interest of provincial harmony and cohesion.

T One of the issues which still has remained un-resolved is the provision of
sufficient accommodation according to the requirements of the Federal Tax Ombudsman
Secretariat. The Secretariat was located in the Expert Advisory Cell building on the
Constitution Avenue under a directive from the Chief Executive of Pakistan. The
directive for a reference is reproduced as under: -

“As already advised, Federal Tax Ombudsman (FTO) Secretariat has to be
accommodated in the Experts Advisory Cell building on Constitution
Avenue, Islamabad. Any office space in the building may be considered
for provision to Ministry of Commerce only after fully meeting the
requirements of Federal Tax Ombudsman Secretariat. Therefore, the
proposed transfer of the right half of the ground floor of the building to the
Commerce Division be undertaken only after accommodating the Federal
Tax Ombudsman Secretariat.”

8. Inspite of the above directive the controlling ministry of the Expert Advisory Cell
Le. Ministry of Industries allotted the right half of the ground floor of the building to the
WTO cell of the Ministry of Commerce. All our efforts to secure the said space have not
borne fruit as yet. Since the stalemate continues in this regard, the President is requested
to consider issuing a fresh directive to (i) the Ministry of Commerce to vacate the portion
occupied by the WTO Cell and (i) to the Ministry of Industries and Production to issue
orders to the Engineering Development Board (the present owners of the building) to
allot the said space to the office of the Federal Tax Ombudsman.

9. Incidentally u/s 28 of the Federal Tax Ombudsman’s Ordinance, inter alia the
Annual Report of the Federal Tax Ombudsman is required to be placed before the Senate
or the National Assembly, as the case may be. To meet the requirement of the law, after
the Report has been seen by the President, this Office would expect that Law & Justice
Division will take steps to place the Report before Senate or the National Assembly
through the Parliamentary Affairs Division.

10. In the end I would like to thank the President for his continued support to this
office.

e oo,

General Pervez Musharraf NI(M), TBt

The President,

Islamic Republic of Pakistan, Justice (R) Munir A. Sheikh
Islamabad. Federal Tax Ombudsman
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