NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

FINANCIAL SERVICES & INVESTMENT PRODUCTS COMMITTEE
DUCK KEY, FLORIDA
NOVEMBER 20, 2008
MINUTES

The National Conference of Insurance Legislators (NCOIL) Financial Services & Investment Products Committee met at the Hawk’s Cay Resort in Duck Key, Florida, on Thursday, November 20, 2008, at 10:10 a.m.

Rep. Brian P. Kennedy of Rhode Island, acting chair of the Committee, presided.

Other members of the Committee present were:

Sen. Joseph Crisco, CT


Assem. Joseph Morelle, NY




Sen. Ralph Hudgens, GA

Sen. Keith Faber, OH

Sen. Thomas Buford, KY

Rep. Charles Curtiss, TN

Rep. Tommy Thompson, KY

Sen. Ann Cummings, VT

Rep. George Keiser, ND

Rep. Kathleen Keenan, VT

Sen. Carroll Leavell, NM

Del. Harry Keith White, WV

Assem. William Barclay, NY

Other legislators present were: 

Rep. Kurt Olson, AK


Sen. Cliff Aldridge, OK


Sen. Vi Simpson, IN


Sen. John Sparks, OK

Rep. Robert Damron, KY

Sen. Steve Southerland, TN

Rep. Dennis Horlander, KY

Rep. Warren Kitzmiller, VT

Rep. Steve Riggs, KY


Rep. Gini Milkey, VT

Rep. Arnold Simpson, KY

Sen. Frank Deem, WV

Rep. Susan Westrom, KY

Sen. John Pat Fanning, WV

Rep. Donald Flanders, NH

Sen. Jeff Kessler, WV
Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Mike Humphreys, NCOIL Director of State-Federal Relations


Jordan Estey, NCOIL Director of Legislative Affairs & Education
MINUTES

After a motion made and seconded, the Committee voted unanimously to approve the minutes of its July 10, 2008, meeting in New York City.
NATIONWIDE MORTGAGE LICENSING SYSTEM
Bill Matthews of the Conference of State Bank Supervisors (CSBS) reported that state banking regulators developed a Nationwide Mortgage Licensing System (NMLS) to enhance uniformity by providing a comprehensive licensing and supervisory repository in the mortgage industry.  He said that the NMLS will streamline the licensing process, enhance supervision of mortgage originators, and increase consumer protection.  He reported that NMLS had been launched on January 2, 2008, with seven (7) states and that it now comprised 20 states.  He commented that Minnesota, Ohio, and Nevada were the only states that had not yet indicated intent to join.      
Mr. Matthews said that consequently President Bush had signed H.R. 3221, the Housing and Economic Recovery Act of 2008, on July 30, 2008.  He said that Title V of the Act, the Secure and Fair Enforcement (S.A.F.E.) for Mortgage Licensing Act of 2008, required the licensure of all loan originators and required all licensed and registered loan originators to participate in a Nationwide Mortgage Licensing System & Registry (NMLS & R).  He said that, as a result of the legislation, the NMLS would be transformed into the NMLS & R.  
Mr. Matthews said that the SAFE Act mandated that the U.S. Department of Housing and Urban Development (HUD) determine whether state mortgage loan originator licensing standards meet SAFE Act mandated minimums and require that states participate in the NMLS & R.  He said that if HUD determined that a state was not complying with the SAFE Act, it could assume responsibility for loan originator licensing oversight in that state.  He said that such an action could lead to duplicative regulation because a licensee would need both a state license and a HUD license. 

Mr. Matthews reported that the SAFE Act required all states to have in place, by July 31, 2009, a licensing system that meets certain definitions and minimum standards for residential mortgage loan originators.  He said that CSBS, with input from state regulators and industry representatives, had developed model legislation for states to use, and commented that HUD was in the process of supporting the model.    

Mr. Matthews also described bill mandates for state-licensed mortgage loan originators, including requirements regarding fingerprints and background checks, a national test, mortgage call reports, and employment history, among other things.            
Assem. Morelle asked if registered and licensed originators had the same licensing process.  Mr. Matthews responded that registered originators do not have to go through all of the procedures required of licensees.  He said that registrants only need to undergo a background test and provide an employment history while licensees must past a test, have their employer develop mortgage call reports, and submit to public access of licensing data, among other things.  He said that the federal bill created a more level, but still uneven, playing field.

Sen. Faber said that many locally chartered banks were not having mortgage problems and that their default rates were consistent with previous histories.  He commented that defaults and predatory issues arose at nationally chartered banks.  Mr. Matthews agreed.        
FEDERAL BAILOUT EFFORTS
Robert Easton of the New York State Insurance Department, representing the National Association of Insurance Commissioners (NAIC), said that American International Group (AIG) had 71 insurance companies in the U.S. and 176 financial services entities around the globe.  He commented that AIG troubles stemmed from business transacted through its financial products division, not its insurance entities, and stated that the Financial Products division was regulated federally by the Office of Thrift Supervision (OTS).  He said that state insurance regulation, solvency and consumer protections remained strong, and that AIG insurance companies did not have difficulty paying claims or meeting their obligations to policyholders.

Mr. Easton said that many state insurance departments had issued alerts to urge consumers to carefully consider moving business away from AIG because of cancellation or surrender charges.  He said that Departments had also issued bulletins to licensees regarding state “non disparagement” laws, which he said that were laws that prohibited companies from questioning the financial capacity of a competitor.        

Mr. Easton reported that terms of the AIG bailout were recently changed by the U.S. Department of the Treasury and the Federal Reserve Board.  He said that terms of the loan were extended from two (2) to five (5) years and the interest rate charged to access credit—originally almost 14 percent if AIG used the $85 billion bailout and nine (9) percent if it did not—was decreased to less than one (1) percent.  He said that new special purpose vehicles would be established to address credit default swaps and security lending holes that were causing AIG to post billions of dollars to counterparties.  
Responding to a question from Assem. Morelle, Mr. Easton clarified that the new special purpose vehicles would allow the federal government to act as a guarantor of AIG credit default swaps.  He said the vehicles would ensure that counterparties would no longer need to go to AIG for collateral.  Answering follow-up questions, he said that the federal government and AIG would put up money for the special purpose vehicles, and that the vehicles would help AIG by limiting its exposure and preventing it from having to burn through the funds that the federal government had made available.

Sen. Buford questioned AIG holding on to bailout money without selling assets and said that the sale of assets was the crux of the bailout.  Mr. Easton said that economic conditions had worsened and that some perspective buyers of AIG assets were no longer in the market.     
Julie Gackenbach of Confrere Strategies reported that the President had signed H.R. 1424, the Emergency Economic Stabilization Act, and noted that it included a Troubled Asset Recovery Program (TARP).  She said that TARP authorized the Treasury Department to purchase what it deemed to be “troubled” assets from companies to infuse liquidity into the market.  She said that troubled assets were defined as Fannie Mae and Freddie Mac assets.  Faced with a rapidly deteriorating market, she said that Treasury Secretary Henry Paulson had announced that Treasury would move away from TARP and establish a Capital Purchase Program (CPP).  She said the CPP differed from TARP because it would allow Treasury to buy equity stakes in companies instead of troubled assets and that it would be available only to certain federally regulated entities, such as those with a bank or thrift charter.

Ms. Gackenbach said that $350 billion of the $700 billion made available through H.R. 1424 had already been assigned, or had been designated for a specific purpose.  She said that $250 billion would go to CPP and $40 billion to AIG.  She said that $350 billion would be deferred for the incoming administration to allocate.  

Ms. Gackenbach said that H.R. 1424 required Treasury to report on the state of the financial regulatory system and make recommendations for any changes by April 30, 2009.  She reported that the U.S. House Financial Services and Senate Banking Committees would take the lead in the House and Senate, respectively, on new legislation.  She said that House Financial Services Chairman Rep. Barney Frank (D-MA) wanted the remaining $350 billion to be used for direct loan modifications.  She added that Members of Congress were considering some form of new federal oversight for what they called “systemic risk.”  She said that Members had not agreed on a definition of systemic risk or the Department that would house the new regulator.                  
BOND INSURANCE/FEDERAL LEGISLATION
Mr. Easton said that the bond insurance industry developed in the 1970s as a way for small municipalities to raise money in a cost-effective manner by issuing debt and buying insurance on that debt from AAA-rated companies.  He said that in the 1990s bond insurers began insuring more complex structured-finance products that were often developed by Wall Street firms.  He reported that some of the products that were insured were collateralized debt obligations (CDOs)—many of which he said were mortgage-backed securities.  He said that the value of mortgage-backed securities decreased significantly in 2007 as the housing bubble started to burst.  He commented that many insurance regulators were concerned that the structured finance side of a company’s business could consume resources that had been set aside for guaranteeing municipal bond issuances.    
Mr. Easton said that 2007 and 2008 had been difficult years for the industry because many insurers lost AAA ratings and were not in a position to write new business.  He added that the structured finance side of the industry had largely dried up because of various market factors, and that the cost of insuring municipal issuances had increased.  He reported that the House Financial Services Committee had held hearings on bond insurance in early 2008 and noted that legislation by Rep. Frank would have, among other things, set up an information flow between insurance regulators, the NAIC, and the Office of the Secretary of the Treasury.
Robert Mackin of Mackin & Company, representing the Association of Financial Guaranty Insurers (AFGI), said that there are some good asset-backed securities.  He said that credit card receivables, Sears & Roebuck, and Home Depot, among others, can be good securities based on consumer credit card payments.  He said that the problem arose with jumbo mortgage-backed securities, primarily residential mortgages, and that the problem occurred nationwide.  He said that it was interesting to note that since the founding of municipal bond insurance in 1971, insurance had saved municipalities more than $45 billion.  

Mr. Mackin then discussed New York State Legislature hearings on bond insurance and said that the bond insurance industry would support an Insurance Department proposal for comprehensive reforms that would include enhancing the capital strength of companies and restricting jumbo mortgage-backed securities.  He commented that bond insurers had always been authorized to do asset-backed securities and said that recent activity had created a perception that municipal risks are safe.  He stated, though, that there have been more municipal defaults than private defaults in the country.  
U.S. DEPARTMENT OF DEFENSE REPORT ON PREDATORY LENDING
Colonel Marcus Beauregard of the U.S. Department of Defense (DoD) reported that the DoD had continued to work with national associations of state regulators to promote a federal regulation that would protect service members and their families from predatory lending.  He said that five (5) states were in the process of signing memorandums of understanding (MOUs) with the DoD to permit state regulators to work with the DoD to enforce the regulation.  He said that five (5) additional states had been in contact with DoD representatives.  He stated that whatever vehicle the Committee could find to help promulgate rules to allow states to coordinate with the DoD would be helpful.  

Rep. Keiser asked for clarification regarding the problem DoD sees and a role for NCOIL.  Col. Beauregard said that states have the capability to examine lenders but noted that if they find a recalcitrant lender that does not want to comply with the federal regulation, the state must turn the lender into the DoD for enforcement action.  He said that the process would be cleaner if an examiner could identify a problem lender to a state regulator who would then take enforcement action.  He said that NCOIL could pursue model legislation or a similar policy statement to encourage states to coordinate with the DoD.  
Sen. Buford asked if the problem was with payday lenders.  Col. Beauregard said lending issues related to payday loans, vehicle title loans, and refund anticipation loans.  He said that because of the way the federal statute was structured, service members were prohibited from obtaining classic payday loans.  Responding to a second question, he said that the DoD makes lending available to military personnel.    

STATE SOX DEVELOPMENTS

Rhode Island Insurance Superintendent Joe Torti, representing the NAIC, reported that every state had passed an NAIC Model Audit Rule (MAR)—which, he said, was integral to financial solvency regulation.  He said that the NAIC had modified the MAR to address auditor independence; corporate governance standards and a requirement that companies have an audit committee; and a requirement that insurance company management evaluate the internal controls of the company.  He said that an NAIC Accreditation Committee was looking at the modified MAR to determine if it should be an accreditation standard.
Responding to a question from Rep. Kennedy, Supt. Torti said that three states had adopted the MAR modifications.  He noted that most states were considering the changes.
Rep. Keiser asked about the problems that the modifications sought to address.  Supt. Torti said that insurance regulators had found that mismanagement had played the largest role in the insolvency of insurance companies.  He said the MAR modifications strengthened corporate standards.

Joe Thesing of the National Association of Mutual Insurance Companies (NAMIC) said that the NAMIC Board of Directors had voted to modify its position on the MAR in March 2008.  He said that NAMIC had adopted a position of “non-opposition” and noted that while many NAMIC members believed that the changes were unnecessary, NAMIC wanted to ensure that the MAR modifications were adopted uniformly in the states that chose to pursue them.  He said that NAMIC was encouraging regulators from states pursuing the modifications to adopt the NAIC language verbatim; have a uniform implementation date of 2010; and include a domestic deference provision.     
Rep. Kennedy said that NCOIL had adopted a Resolution on the Application of Federal Sarbanes-Oxley Standards to State Insurance Regulation in 2006.  He said the resolution raised concerns regarding changes to the MAR that incorporated Sarbanes-Oxley corporate governance and accounting practices into state insurance laws.  He said that the Committee could repeal, amend, or let the resolution stand.    
Rep. Keiser moved to repeal the resolution.  The motion was seconded and legislators discussed, among other things, whether by repealing the resolution legislators would yield their policymaking authority.  Legislators decided that the position taken by the resolution was specific to the MAR and that rescinding it would not limit NCOIL’s core position that lawmakers develop public policy.  Following discussion, legislators voted unanimously to repeal the resolution.   
PROPOSED 2009 COMMITTEE CHARGES
Mr. Humphreys said the proposed Committee charges for 2009 were as follows: 

· Investigate ways to enhance coordination with the U.S. Department of Defense regarding predatory lending to military personnel

· Monitor subprime mortgage lending issues including a nationwide mortgage licensing system, and develop a position if appropriate

· Report on regulatory issues related to annuities, and develop a position as appropriate

· Monitor developments regarding financial guaranty insurance and related federal legislation, and develop a position if appropriate 

· Report on federal legislation and state initiatives

Assem. Morelle moved to include a charge regarding the public policy implications of credit default swaps.  Rep. Keiser suggested a friendly amendment to include reference to other financial instruments that may warrant public policy consideration.  The Committee accepted the charges, including that related to financial instruments, without objection.
John Gerni of the American Council of Life Insurers (ACLI) expressed concern regarding the annuities charge.  He said that the issue was a charge of the NCOIL Life Insurance & Financial Planning Committee.
ADJOURNMENT
There being no further business, the meeting adjourned at 11:35 a.m.
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