NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

FINANCIAL SERVICES & INVESTMENT PRODUCTS COMMITTEE
NEW ORLEANS, LOUISIANA
NOVEMBER 19, 2009
MINUTES

The National Conference of Insurance Legislators (NCOIL) Financial Services & Investment Products Committee met at the Royal Sonesta Hotel in New Orleans, LA, on Thursday, November 19, 2009, at 11:00 a.m.

Rep. Hubert Vo of Texas, vice chair of the Committee, presided.

Other members of the Committee present were:

Rep. Greg Wren, AL


Sen. Carroll Leavell, NM

Sen. Ralph Hudgens, GA

Assem. Nancy Calhoun, NY

Sen. Travis Holdman, IN

Rep. Brian Kennedy, RI

Sen. Tom Buford, KY


Rep. Charles Curtiss, TN

Rep. Robert Damron, KY

Rep. Craig Eiland, TX

Rep. Tommy Thompson, KY

Sen. Ann Cummings, VT

Sen. Ruth Teichman, KS



Rep. George Keiser, ND

Other legislators present were: 

Rep. Kurt Olson, AK


Sen. Bruce Goforth, NC

Rep. Ted Edmonds, KY


Rep. Ed Butler, NH

Rep. Susan Westrom, KY

Rep. Don Flanders, NH

Rep. Charles Priest, ME


Rep. Gini Milkey, VT

Rep. Mike Colona, MO

Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Mike Humphreys, NCOIL Director of State-Federal Relations


Jordan Estey, NCOIL Director of Legislative Affairs & Education
MINUTES

After a motion made and seconded, the Committee voted unanimously to approve the minutes of its July 9, 2009, meeting in Philadelphia, PA.
TITLE/CREDIT INSURANCE REGULATION
Robert Tomlinson of the Kansas Insurance Department, on behalf of the National Association of Insurance Commissioners (NAIC), reported that the NAIC had created a Title Insurance Working Group to develop systemic data collection and to explore specific suggestions for model state legislation.  He said that the NAIC had distributed a survey in June regarding state title insurance laws and that the Working Group would determine whether amendments to existing laws were needed for states to continue to collect certain data.  The Working Group, he said, would review survey results at a December NAIC National Meeting and would also consider the feasibility of a uniform database at that time.      
Larry Diehl of the Consumer Credit Insurance Association (CCIA) reported that while credit insurance oversight had been removed from House Consumer Financial Protection Agency (CFPA) legislation, Sen. Christopher Dodd (D-CT) had included such authority in a draft Restoring American Financial Stability Act.  Mr. Diehl said that he believed the U.S. Treasury Department was pushing to include credit insurance—which he said was legal in all the states and insured against foreclosures and other risks—in pending legislation.     
Birny Birnbaum of the Center for Economic Justice (CEJ) displayed charts showing, he said, that consumers got a poor deal on credit insurance.  He stated that consumers of title and credit insurance products needed rate oversight to protect them because market forces would not.  He said that market forces benefit lenders and real estate agents rather than average consumers.    

Mr. Birnbaum also said that credit insurance products already were subject to federal oversight, including Truth in Lending laws.  He then cited credit insurance as an example of regulatory arbitrage because, he said, the U.S. Comptroller of the Currency had decided that credit insurance was a debt cancellation product, not insurance, and should be regulated by banking regulators.  He said that the CFPA would address such confusion.     

PROPOSED 2010 COMMITTEE CHARGES 

Mr. Humphreys said the proposed Committee charges for 2010 were as follows:

· Interact with Congress, the NAIC, and other interested parties on systemic risk proposals

· Explore regulation of the title, credit, and mortgage insurance industries and develop a position as appropriate

· Monitor credit default swap activity, communicating NCOIL policy to legislative colleagues and Congress, as appropriate

· Monitor implementation of federal credit card consumer protection laws and regulations

Upon a motion made and seconded, the Committee approved the charges via a voice vote.
CREDIT DEFAULT INSURANCE MODEL LEGISLATION
Mr. Humphreys described NCOIL activity regarding proposed Credit Default Insurance Model Legislation.  He reported, among other things, that: 
· NCOIL had convened a full-day public hearing in January during which legislators had decided that certain credit default swaps (CDS) should be regulated as insurance. 
· Assem. Joseph Morelle (NY) had testified before the U.S. House Committee on Agriculture in February.
· NCOIL had established a Task Force on CDS Regulation in March.
· The NCOIL Task Force had held six (6) calls before the July Summer Meeting and two (2) additional calls before the Annual Meeting. 
· Assem. Morelle had met with several interested parties in New York City regarding their concern that CDS is not insurance.  
Mr. Humphreys said that the draft NCOIL bill was modeled after New York State Article 69, which governs financial guaranty insurance.  He said that the proposed model included a first-of-its-kind definition of credit default insurance (CDI) and would establish a state regulatory regime to oversee the CDI market.  The model, he described, contained requirements regarding company licensing; contingency, loss, and unearned premium reserves; policy forms and rates; and reinsurance, among other things.  He reported that it defined authorized CDI and prohibited and penalized parties that engaged in unauthorized CDI, thereby banning so-called “naked” CDS.    
Bruce Stern of Assured Guaranty, and also on behalf of the Association of Financial Guaranty Insurers (AFGI), said that he was grateful that NCOIL had worked with AFGI on the model’s transition language, and he expressed support for the transition provisions as drafted.  However, he said that NCOIL had rejected an AFGI recommendation regarding single-risk limits that would apply to what he called synthetic collateralized debt obligations (CDOs).  Because of that, he said, AFGI supported most of the model bill but did not support the bill in its entirety.        
Responding to a request from Ms. Nolan to elaborate on AFGI’s CDO comments, Mr. Stern said that a synthetic CDO was a collection of named products that were put together in one pool.  He noted that the financial guaranty insurer would guarantee that losses on that pool did not exceed a specified amount.  He said that a provision removed from the NCOIL bill, which AFGI had supported, had said that such transactions would be subject to the same single-risk limits as other types of asset-backed securities (ABS).  
Mr. Stern then explained the differences between funded ABS, in which the obligations were put into a special purpose issuer, and synthetic ABS, in which they were named but not put into the issuer.  He stated that the NCOIL bill would subject the funded CDOs to more generous asset-backed single-risk limits while subjecting synthetic CDOs to a much smaller single-risk limit that, he said, was so small it could eliminate that line of business.   
Mr. Humphreys said that legislators had discussed the issue on conference calls and that NCOIL had not included the synthetic CDO language in the model and rejected industry attempts to include it.  He said that he believed the New York State Insurance Department had also removed proposed language in legislation submitted to the Assembly in 2009 to amend Article 69.  

Sen. Leavell asked about the status of CDI legislation in New York and Virginia.  Mr. Humphreys said that legislation had been introduced, but had not advanced, in the two states.

Sen. Leavell asked for confirmation that CDS was currently under the purview of the federal government and handled as a security rather than insurance.  Mr. Stern reported that if the product was written by a financial guaranty insurer or an insurance company, then it was treated as an insurance product.  He said that Article 69 in New York and a similar law in California regulated such transactions.  He added that if the product was written by a company that was not a bank or an insurance company, then it was not subject to much regulation at all.  
Rep. Keiser said, among other things, that the Gramm-Leach-Bliley Act had allowed various financial entities to get into other forms of business and that the Commodities Futures Modernization Act (CFMA) had removed state bucket shop laws.  After further discussion regarding state and federal CDS regulation, Rep. Keiser said that it was the states’ job to regulate their respective industries and that he believed NCOIL had a responsibility to take action on such an important issue.  
John Gerni of the American Council of Life Insurers (ACLI) said that ACLI believed that Congress would soon take action regarding derivatives, including CDS, regulation.  He said that life insurers were end users of derivatives and that, prior to the NCOIL Summer Meeting, securities-industry interests had told ACLI that if CDS were state-regulated, some products may not be available to end users.  He cautioned that state CDI legislation could have a financial impact on insurance departments.     
Regarding pending Congressional legislation, Mr. Humphreys reported that House and Senate regulatory overhaul measures included derivatives reform.  He said that Congress was looking to require standardized transactions to be centrally cleared and exchange-traded, with certain exceptions for end users—which he noted could include insurance companies.  He said the bills would let the Securities and Exchange Commission (SEC) or Commodity Futures Trading Commission (CFTC) regulate the transactions and that the agencies would be authorized to set capital and margin requirements, among other things. 

ADJOURNMENT
There being no further business, the meeting adjourned at 11:45 a.m. 
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