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FATALLY FLAWED PROPOSED RATES



In Verizon-Pennsylvania, Inc.’s (Company or Verizon or VZ-PA) St. No. 1, the Company acknowledged that it had not used the calculations required by this Commission in Joint Petition of Nextlink, et al. and Joint Petition of Bell Atlantic, et al., Opinion and Order, entered September 30, 1999, at Docket Nos. P-00991648 and P‑00991649 (Slip Op.) (Global Order), to calculate the rates at issue in this case.  More specifically, VZ-PA witness West testified as follows:


Verizon PA developed the rates introduced in the April 28 filing using certain capital factors (i.e., cost of capital and depreciation lives) as well as the common overhead factor approved in the MFS Phase III proceeding.  These factors, which were also used to develop the additional UNEs in this docket, are appropriate because they were fully litigated and approved by the Commission as forward-looking and consistent with the FCC’s TELRIC methodology.  (The capital factors ordered by the Commission in the Global Order, by contrast, were not fully litigated and have no evidentiary or factual support.  It is, therefore, inappropriate to use them to develop rates for new UNEs.)  These factors are (1) cost of capital – 11.9%; (2) depreciation lives – Bell Atlantic (Verizon) economic lives; and (3) common overhead – 8.69%.


There are two exceptions to this rate setting principle.  In this proceeding, Verizon PA is presenting a rate for a Digital 4-Wire (56KD) loop.  To develop this rate, Verizon PA used the loop rate ordered by the Commission in the Global Order.  The remaining components of the Digital 4‑Wire (56KD) loop were developed using the MFS Phase III factors.  Further, for the distribution sub-loop unbundling arrangements, Verizon PA used the MFS Phase III costs and applied the same percentage decreases reflected in the Commission’s Global Order rates for the 2- and 4‑Wire unbundled loops by density cell.  

VZ-PA St. No. 1 at 3-4.  (Emphasis added.)  This testimony was served on August 11, 2000, and entered into the record on November 28, 2000, without revision.
  With the exception of the rates for the Digital 4-Wire (56KD) loop and 2- and 4‑Wire unbundled loops by density cell, I interpreted the testimony as an acknowledgement that the Company had failed to comply with explicit directions from this Commission in three Orders issued prior to the initial service of the testimony.  In each of the prior Orders the Commission clearly explained and/or directed that the rates in this case be based on the Commission’s adopted methodology developed in the MFS III proceedings as modified by Scenario Number 9 and other conditions in the Global Order.  Global Order at 73, 83 and Appendix A.  In re:  Further Pricing of Bell Atlantic-PA, Inc’s Unbundled Network Elements, Order Instituting Proceeding To Price Unbundled Network Elements, entered April 27, 2000, at Docket No. R‑00005261 (Slip Op. at 1 and 4, ¶1).  Pennsylvania Public Utility Commission v. Bell Atlantic-Pennsylvania, Inc., Order, entered June 8, 2000, at Docket No. R‑00005314 (Slip Op. at 3-4, ¶4).  Joint Petition of Nextlink, et al. and Joint Petition of Bell Atlantic-Pennsylvania, Inc. et al. Order, entered June 8, 2000, at Docket Nos. P‑00991648 and P‑00991649 and R‑00005261 (Slip Op. at 2).  In addition, by the time the first day of hearing began on November 28, 2000, the Commonwealth Court had affirmed the Global Order.  Bell Atlantic-Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, 763 A.2d 440, 2000 Pa. Commw. Lexis 592 (Pa. Commw. 2000).



In other words, VZ-PA was informed three times by the Commission prior to the distribution of its direct testimony that the Commission expected the Company to calculate the rates at issue based on the Commission’s adopted methodology developed in the MFS III proceedings as modified by Scenario Number 9 and other conditions in the Global Order.  And prior to the start of the hearings, the Commonwealth Court affirmed the Global Order.  Under these circumstances, during the November 29 hearing I elicited and granted a motion for partial summary judgment which ruled that Verizon failed to follow the Commission’s directions for preparing its rates (with the exception of the rates for the Digital 4-Wire (56KD) loop and 2- and 4‑Wire unbundled loops by density cell) in its case-in-chief.  Because I was required to follow Commission precedent and the Commonwealth Court decision, I concluded as a matter of law that I would be unable to accept any of the VZ-PA cost studies as justification for the Unbundled Network Elements (UNE) rates at issue.  I rejected the Company offers to prepare a study in accordance with the Commission directions because that task should have been completed in August (when the direct testimony was due). Tr. 257-267.  I hasten to add that subsequent cross-examination of the VZ-PA witnesses demonstrated that even the rates for the Digital 4-Wire (56KD) loop and 2- and 4‑Wire unbundled loops by density cell were not calculated in compliance with the Commission’s directives.  Tr. 464-469.  



The Company made two arguments which require further attention.  First, VZ-PA argued on the record (Tr. 259-262) and in its briefs that using the Scenario 9 inputs would have increased the proposed rates.  The argument is appealing, but lacks support in the record.  I start with the fact that Verizon failed to introduce any evidence of what the rates would be if it actually used the Scenario 9 modification.  Thus, the crucial numbers to compare are missing from the record.  Next, the Company’s efforts to compare some Scenario 9 inputs to those used by Verizon were not persuasive because the Company focussed on only a few of the variables which it altered in the Cost Model.  Accordingly, I find it impossible to conclude that the use of the Scenario 9 modifications  would have produced higher rates than those proposed by VZ-PA.



The second argument deals with the Company’s presentation of its interpretation of the Global Order and its alleged limited applicability to the rates at issue.  VZ-PA M.B. at 4-8.  That argument is authoritatively contradicted by the research in NEXTLINK’s Reply Brief.  In its Reply Brief, NEXTLINK reviewed this Commission’s detailed application (Global Order, Appendix A at 5-6, 11-15 and 17) of Scenario 9 to UNE rates at issue in that case.  NEXTLINK continued its analysis, as follows:

The instructions contained at the end of Appendix A to the Global Order conclusively put to rest Verizon Pa.’s allegations that the “Global Order did not require Verizon PA to use Scenario 9 inputs for all the rates included in this filing – or indeed for any future rates.” Appendix A to the Global Order contains the following instruction:

NOTE: The term “After Scen. 9” is used in this Appendix to refer to those rates in Tariff [No.] 216 that were filed and approved by this Commission after BA-PA [VZ-Pa.] performed its scenario 9 Cost Model run in May 1997.  In accordance with this Order, BA-PA shall file the appropriate rates for those services designated “After Scen. 9,” as well as any other service currently listed in Tariff No. 216 but not specifically contained in this Appendix, based on the Scenario 9 Cost Model run developed in the MFS III proceeding.

Global Order, Appendix A at 17 (emphasis added).


In view of the Commission’s explicit instructions, there can be no doubt as to the Commission’s intent to apply the MFS Phase III Scenario 9 cost study inputs on a prospective fashion for the derivation of Verizon Pa.’s UNE costs and rates.

NEXTLINK R.B. at 5.  (Emphasis in the original.)  (Footnotes omitted.)  I agree with NEXTLINK.  The interpretations offered by the Company simply fail in comparison to the language of Appendix A to the Global Order.  When viewed in conjunction with the subsequent Commission Orders, noted above, the Verizon position (that the Scenario 9 modification was not intended to apply in the future to the UNEs at issue) is not logical or reasonable.



Under these circumstances, I find that the Company failed to carry its burden of establishing a prima facie case that the proposed UNE rates were calculated in accordance with the Commission’s prior Orders.  Consequently, I find that all of the proposed rates are unjust and unreasonable.



My analysis cannot stop at this conclusion because the conclusion creates a serious dilemma.  The proposed UNE rates are currently in effect and subject to refund. Pennsylvania Public Utility Commission v. Bell Atlantic-Pennsylvania, Inc., Order, entered June 8, 2000, at Docket No. R‑00005314 (Slip Op. at 3-4).  Obviously, if the rates in effect are unjust and unreasonable, they must be replaced.  In my view to continue to keep the Company proposals in place would be to reward Verizon for failure to respond to the Commission’s directives.  In addition, the failure to set UNE rates would only impede the progress of competition and further undermine the purpose of the rate investigation.  The problem is exacerbated by the fact that at least one other cost study was completed (by Covad Communications, Inc., Intermedia Communications, Inc. and Rhythms Links, Inc.), and, unfortunately, it was stricken on motion of Verizon.  Tr. 92-104, 247.  The remaining parties submitted rate proposals, critiqued the Company proposal and suggested alternatives.  Those alternatives were not usually based on formal cost studies, but are the only remaining evidence on record from which to set the UNE rates.  After explaining that I was not able to adopt the Verizon proposals as a matter of law, I informed the parties that the rates could not be set at zero and would be chosen from the remainder of the record.  Tr. 262.  In situations where specific proposed rates were not mentioned (even though they were calculated with the flawed methodology) or where the CLECs failed to introduce or calculate a reasonable rate, I recommend the rate be set at 50% of the proposal. The rational for that conclusion is set forth in section III.A.1, infra.



This problem highlights a fundamental issue in attempting to force Verizon to embrace competition which is contrary to its own self-interest.  So long as the Company controls the database which would become the basis for the Commission’s decision, VZ-PA will have the ability to delay the process.  This case and Re:  Stuctural Separation of Verizon Pennsylvania, Inc. Retail and Wholesale Operations, Recommended Decision, dated January 23, 2001, at Docket No. M-00001353, Administrative Law Judge Weismandel (Slip Op.) are obvious examples of the problem.  In each case, Verizon’s unwilling cooperation hindered the development of the record.  That being said, I suggest the Commission consider two possible solutions:  First, the Commission could consider adopting a methodology which can be used independent of the Company’s records.  A necessary corollary would be to allow all industry participants to update the data, having first shared the update with the players (parties) in the field.  The second possibility is to hire a consultant and give him/her full access to the Verizon database on the Verizon premises.  In other words, use the consultant to run the programs in accordance with the Commission’s directions.  Without these or similar safeguards (and/or an effective enforcement action), there will be no way to prevent the kinds of problems which exist in the record of this proceeding.



Kindly note that I did not recommend any safeguard which involved the withholding of Section 271 approval. Telecommunications Act of 1996, 47 U.S.C. §271  (TA-96).  I believe the Commission must assume that it will be required at some point to approve Verizon’s application for entry into the long distance market.  The Commission should also anticipate that problems with entry into a competitive local market will not disappear after that approval is given.  (New York is the obvious example.)  Thus, there will be a continuing need for the Commission to be able to by-pass or effectively encourage cooperation from the dominant company in the market.



I hasten to add that the Commission cannot rely on the Competing Local Exchange Carriers (CLECs) to necessarily provide the evidence or impetus to make up the difference.  In some cases, they will also lack the access to the Company database to provide the needed alternative evidence.  In other cases, they lack the incentives to provide viable alternatives (i.e. why develop a record to encourage competition if completion of the case will speed Verizon’s entry into the long distance market?).  In still other cases, they may lack the financial resources to take the risk of providing an acceptable alternative which might not be accepted.  Accordingly, the Commission must be prepared to take whatever steps are needed to further the goals of Chapter 30 of the Public Utility Code (66 Pa. C.S. §§3001 et seq.) and TA-96.



The remainder of this decision will resolve the issues in this case.  UNE rates will be recommended. Disputes about terms and conditions of service will be resolved.  New tariff language will be reviewed and rewritten, if needed.

HISTORY OF THE PROCEEDING



The Global Order required that Bell Atlantic – Pennsylvania, Inc. n/k/a Verizon Pennsylvania, Inc. file tariff revisions to Tariff No. 216 in order to include certain unbundled network elements (UNEs) in accordance with the Global Order.
  On November 30, 1999, Verizon filed tariff revisions ostensibly in compliance with the Global Order.  By Order entered April 27, 2000, at Docket No. R-00005261, the Commission instituted this expedited proceeding to “establish prices for BA-PA’s [Verizon’s] Tariff 216 rate elements” in accordance with the Global Order.
  



During the interim, the Federal Communications Commission (FCC) issued its UNE Remand Order. 
 On April 28, 2000, Verizon filed further revisions to Tariff No. 216 – at Docket No. R-00005314 – allegedly pursuant to the FCC’s UNE Remand Order.  By Order entered June 8, 2000 at Docket No. R-00005314, the Commission allowed the further revisions to Tariff No. 216 to become effective subject to refund and evidentiary investigation “to determine whether [Verizon’s] revisions comply” with the FCC’s UNE Remand Order.
  In addition, the investigation at Docket No. R-00005314 was consolidated with and into the expedited UNE proceeding at Docket No. R-00005261.
  Thus, Verizon retained the burden of proof as to whether the rates, terms and conditions contained in Tariff No. 216 (or failed to be included in Tariff No. 216) were in compliance with the Global Order and the FCC’s UNE Remand Order.  66 Pa. C.S. §§315(a)(b).      



Furthermore, by Order entered June 22, 2000, the Commission again expanded the scope of this consolidated expedited UNE proceeding to include:  (1) Line Sharing Cost Issues;
 (2) Collocation in Remote Terminals;
 (3) Dark Fiber; and (4) Sub-loops. 



The proceeding at Docket No. R-00005261, as consolidated by the Commission with above listed orders, were assigned to the undersigned.  Prehearing Conferences were held on May 11, 2000, June 8, 2000 and July 19, 2000.



The following entities are the active parties in this case:

AT&T Communications of Pennsylvania, Inc.

ATX Telecommunications Services, Ltd.

Central Atlantic Payphone Association

Connectiv Communications, Inc.

CoreComm Limited

Covad Communications Company

CTSI, Inc.

e.spire Communications, Inc.

Intermedia Communications, Inc.

MCI WorldCom

MGC Communications, Inc., d/b/a Mpower 
Communications Corp.

NEXTLINK Pennsylvania, Inc. n/k/a XO 


Communications, Inc.

Office of Consumer Advocate

RCN Telecom Services, Inc.

Rhythms Links, Inc.

Rural Telephone Company Coalition 

Sprint Communications Company, L.P.

Telecommunications Resellers Association

The United Telephone Company of Pennsylvania

Verizon Pennsylvania, Inc.

Z-Tel Communications, Inc.



The current list of inactive participants is set forth below:

FairPoint Communications Solutions Corp.

Network Access Solutions Corp.



The parties prepared written direct testimony and Verizon also prepared written rebuttal testimony.  Hearings for the purpose on cross-examining the witnesses on their prepared testimony were held in Harrisburg on November 28 and 29 and December 5, 2000.  Only the Verizon witnesses were cross-examined.  Verizon waived its right to cross‑examine the CLEC witnesses.



Main and Reply Briefs were filed on January 10, 2001, and January 23, 2001, respectively.  All of the following parties filed both rounds of briefs:  

1.  AT&T Communications of Pennsylvania, Inc. (AT&T),

2.  ATX Telecommunications Services, Ltd., CTSI, Inc., Connectiv Communications, Inc., MGC Communications, Inc., d/b/a Mpower Communications Corp. and RCN Telecom Services, Inc.  (CLEC Coalition),

3.  Central Atlantic Payphone Association (CAPA), 

4.  Covad Communications Company and Rhythms Links, Inc. (Covad/Rhythms),

5.  MCI WorldCom Communications, Inc.  (MWCOM),

6.  NEXTLINK Pennsylvania, Inc. (NEXTLINK),

7.  Sprint Communications Company, L.P. (Sprint) and 

8.  Verizon Pennsylvania, Inc. (Verizon).



On January 23, 2001, the Commission received the Motion Of Covad Communications Company And Rhythms Links Inc. For Admission Of Exhibit Into Evidence.  By letter dated February 2, 2001, Verizon filed a Motion To Strike.  Timely responses were filed by the interested parties

DISCUSSION



At my request the parties agreed on a uniform outline for their briefs.  Generally, this decision will follow the same outline.  Also at my request the CLECs were permitted to provide two attachments to their main briefs.  One attachment was to be a revised rate schedule, the other was to be a redlined version of the tariff with suggested corrections to match their respective arguments.  The purpose of these attachments was to provide the undersigned and the Commission with examples of tariff language which could be required in the final tariff filing.  My hope was to utilize the suggested language so as to reduce or eliminate continued litigation in the compliance filing stage.

I.  INPUTS, FACTORS AND COSTING METHODOLOGY

A.
INPUTS – SENARIO 9 v. MFS PHASE III


This issue was discussed and resolved in the first section of this decision.

B.
FACTORS AND OTHER METHODOLOGY ISSUES

1.
Advertising Expense


The Company represented that it used the MFS Phase III methodology to calculate the vast majority of its proposed rates.  More specifically, VZ-PA used its “updated” version of MFS Phase III.  Not surprisingly, the CLECs criticized these updates, as well.  The first issue dealt with the addition of advertising expense to the rate setting formula.  The Company claimed that the entire industry benefited from Verizon advertising because it stimulated demand for products which the CLECs and the Company sold.  VZ-PA argued that the CLECs should share the cost.



The CLECs disagreed.  They pointed out that the Company had done no study to confirm this assertion.  They established that they were not consulted in planning any of the VZ-PA advertising.  They saw no correlation between the money spent and any measured benefit to them.  The CLECs pointed out that some of the advertised products were not available to them from the Company for resale.  



I agree with the CLECs.  The purpose of Verizon advertising is to sell Company products and services.  While it may be theoretically possible for a VZ-PA ad to encourage demand on an industry-wide basis, the Company failed to establish any link between the amounts spent and any benefit received by the CLECs.  Instead, the Company simply lumped advertising expense into the factors for which it expected reimbursement.  I find the inclusion of advertising expense to be unacceptable and a violation of the Telecommunications Act of 1996, 47 U.S.C. §252(d)(3).  I recommend that all such expenses be deleted from the UNE rate setting procedure.


2.
Updated MFS Phase III Methodology


The addition of advertising expenses was not the only update to the MFS Phase III methodology performed by VZ-PA.  The Company changed from the original CAPCOST+ cost model to an EXCEL spreadsheet, changed the groupings and names of expense items and corrected an alleged flaw in the Phase III model which VZ-PA claimed caused an underrecovery of certain land and building costs, as well.  VZ-PA claimed that the cost models functioned the same.  AT&T and NEXTLINK, in particular, disagreed.  The AT&T witness noted there were functional differences between the operations of the CAPCOST+ model and the EXCEL spreadsheet.  AT&T St. No. 2.0 at 18-19.  AT&T also prepared a chart which compared maintenance, administrative and shared expenses from the Phase III proceeding to those offered in this case.  The chart showed a large increase in operating expenses which the Company expected the CLECs to pay for.  AT&T M.B. at 6-8.  VZ-PA countered by explaining the numbers used by AT&T were not comparable because they were calculated from different levelized time periods, different inflation levels and different productivity levels.



My first observation is that this Commission generally rejected the use of MFS Phase III rates in the Global Order for the failure of those rates to conform to the Total Element Long Run Incremental Cost (TELRIC) rate methodology.  Global Order at 69-70.  Thus, at the risk of repetition, the Company’s efforts to explain its updates to the MFS Phase III methodology does nothing more than confirm its use of an invalid format.  



However, there are a few more observations which are necessary.  I note that VZ-PA did not cite any direction from the Commission to correct the MFS Phase III inputs so as to reduce the alleged underrecovery of expenses for land and buildings (i.e. increase expenses to be recovered from the CLECs).  I also note that VZ-PA did not cite any direction from the Commission to change from the CAPCOST + model to the EXCEL spreadsheet analysis.  Further, I note that VZ-PA did not cite any direction from the Commission to change groupings and names of the MFS Phase III expense categories.  The Company made all of these updates or changes on its own initiative.  Indeed, the most often repeated direction I did see from the Commission was to price UNE rates as developed in MSF Phase III as modified by Scenario Number 9.  In a previous section of this decision I concluded that the Company failed to present proposed rates in accordance with the Scenario Number 9 instructions.  Given the number of changes made to the MFS Phase III methodology, I now find that the Company also failed to follow the Phase III methodology as well.  See, AT&T St. No. 2 at 11-20.  I hasten to add that the Company did not demonstrate that its “updated” methodology did any better job of calculating TELRIC rates than the previously rejected unmodified Phase III methodology.



There is another issue which must be highlighted.  AT&T attempted to produce a chart which compared the Phase III expenses to the updated expenses for the purpose of showing a large increase in expenses under the updated system.  The Company responded that comparison was not possible because there were several variables in each set of data which were not equal.  Frankly, it is very difficult to know which of the representations (VZ-PA or AT&T) are true because the Company changed the groupings and names of the expense categories.  I regard these changes as an example of inappropriate manipulation of data which is under Verizon’s exclusive control.  This example underscores my recommendation that, without this Commission’s proactive efforts to control this data or to use an independent source, the goal of increasing competition would be thwarted.  Finally, I suggest that the Commission should recognize the possibility that the data format for the MFS Phase III cost study as modified by Scenario 9 may no longer exist.

II.  xDSL COSTS

A.
LOOP COSTS


AT&T and MWCOM pointed out that VZ-PA initially claimed it used the Global Order methodology to calculate rates for the digital four-wire loops and that subsequent cross-examination demonstrated the rate was a hybrid combination of the Global Order methodology and the “updated” MFS Phase III methodology.  AT&T M.B. at 15-16.  MWCOM R.B. at 8-9.  In its Reply Brief, the Company argued that, given the differences in the formulas, there would not have been a significant decrease in the loop rates.  VZ-PA R.B. at 9.  At the risk of continued repetition, I have already found that all of the proposed rates were unjust and unreasonable because VZ-PA failed to comply with the Commission directives.  Accordingly, I agree with AT&T and MWCOM.



AT&T and MWCOM also contended that the terms and conditions offered with two-wire loop service were flawed, as well.  More specifically, they explained that the Global Order expressly forbid VZ-PA from limiting loop offerings to only those services offered by the Company.  They continued that the language of Tariff No. 216 seemed to limit the two-wire service to Asymmetrical Digital Subscriber Line (ADSL) and High bit digital Subscriber Line (HDSL) services.  AT&T M.B. at 15-16.  MWCOM R.B. at 8-9.  However, the Company noted that the CLECs were permitted to use the loops for any Digital Subscriber Line (DSL) service, including ADSL, HDSL, ISDN Digital Subscriber Line (IDSL) and Symmetric Digital Subscriber Line (SDSL), so long as the services did not interfere with any other VZ-PA services provided over the same loop.  VZ-PA M.B. at 10-11 n. 25.  VZ-PA R.B. at 9-10.  While I believe the Company position is reasonable, I find the Tariff language should be clarified to match the position in the Verizon briefs.  Accordingly, I recommend adoption of AT&T’s proposed revisions to Tariff No. 216, §3.B.1.b.2 ending with (d) on Sheet 2B.



Based on language in the Global Order, MWCOM argued that the Company should be required to construct new copper facilities for ASDL and HDSL loops to render non-discriminatory service to the CLECs in situations where VZ-PA would construct the same loops for itself.  MWCOM R.B. at 9.  Because the position was contained in the Reply Brief, VZ-PA had no opportunity to respond.  However, even without the Company response, I cannot agree with MWCOM argument.  My understanding of the Global Order is that it is based in part on TA-96 which does not require the Incumbent Local Exchange Carriers (ILECs) to build any new facilities to meet CLEC requests to render competitive service.  The CLECs are limited to using the existing facilities of the ILEC.  The fact that the Company might have been willing to build a copper loop to serve its customer does not obligate VZ-PA to build the same loop to serve the CLEC customer.

B.
LOOP CONDITIONING COSTS


Although the scope of this issue is quite narrow, the parties have been very contentious about it.  Their disagreements notwithstanding, there are some facts which are not disputed.  The parties appear to agree on the definition of loop conditioning costs which are costs that ILECs incur to enhance a copper loop to allow it to carry voice and high speed data transmissions.  Essentially, this is a line sharing arrangement, i.e. Verizon provides the voice service, and a CLEC provides the data service.  The conditioning activity involves the removal of load coils and bridged taps which are devices that amplify voice transmissions, but slow data transmissions, on copper loops.  The expense of removal of the load coils and bridged taps is classified as a nonrecurring cost (sometimes abbreviated as, “NRC”).  In this instance, VZ-PA is proposing rates for conditioning loops which are longer than 18,000 feet.  Indeed, the unusual length of these loops defines the narrowness of the issue because there not very many of these loops on the Company system, and the parties agree that, due to their length, load coils and bridged taps are likely to be present.  I hasten to add one assumed fact and one legal conclusion:  I have assumed that the unusual length of the loop means that it is likely to serve a customer outside a metropolitan area who faces high service costs from the Company.  The legal conclusion is that the Federal Communications Commission (FCC) allowed the ILECs to recover their costs for this service so long as the costs were computed in a forward looking economic manner which avoided double recovery.  UNE Remand Order at ¶¶192-194.  47 C.F.R. §51.507(e).



The ultimate question in this issue is whether Verizon should be permitted to charge for conditioning these loops and, if so, how much?  Having reviewed the parties’ briefs and the record and having spent many, many hours reading the cases from other jurisdictions,
 I have concluded that the issue is one of first impression in Pennsylvania and that VZ-PA should be permitted to recover its costs.  However, the cost models are so badly flawed that computation of the actual rate is not possible.  Accordingly, I recommend that the Commission convene an industry-wide collaboration for a thirty-day period immediately following the Commission’s Order resolving exceptions to this Decision in this case for the purpose of agreeing on the needed revisions to the MFS Phase III cost model as modified by Scenario 9 which will produce credible conditioning costs for these expenses.
  In the event the collaboration is unsuccessful, I further recommend the matter be assigned to the Office of Administrative Law Judge for an expedited hearing on the issue and preparation of a recommended decision.  At the risk of repetition, I note that there would be no need for a collaboration, if the Commission had an independent source of data or control of the data necessary to make a decision.



The CLECs argued that loop conditioning costs should be set at zero.  They base this conclusion on the idea that the only approved loop cost study was derived from MFS Phase III as modified by Scenario 9.  That cost study produced TELRIC rates by assuming a mixed fiber/copper network.  VZ-PA St. 2.3 at 18.  As part of that study copper loop lengths were limited, and there were no allowances for load coils (which are not technologically required).  Tr. 546-547.  (Proprietary)  They assert that the modified Phase III study does not produce any conditioning costs for loops in excess of 18,000 feet because the assumed modern network does not have loops which are that long.  The CLECs correctly note that the new Verizon cost study uses an all copper loop which is inconsistent with the previously modified Phase III study.  They cite cases from other states which criticize and/or refuse to recognize separate cost studies to isolate nonrecurring loop conditioning costs because the ILEC failed to be consistent with TELRIC studies in the same jurisdictions for recurring loop conditioning costs.  The CLECs continued that the use of different cost models made it difficult, if not impossible, to know if there were double recoveries for certain expense items.  They conclude that, because the modified Phase III cost study does not produce any costs, they should not be paying for fixing (i.e. load coil and bridged tap removal expense) outdated Verizon facilities.  



I cannot accept the CLECs’ primary positions.  They do not dispute that these lines exist and that current technology dictates the need for load coils and bridged taps.  They ignore the FCC mandate which recognizes that these devices exist on long copper loops and directs the CLECs to pay these removal costs.  UNE Remand Order at ¶¶192-194.  47 C.F.R. §51.507(e). 



The FCC did not stop after directing the CLECs to pay conditioning costs.  It continued with this direction:


We recognize, however, that the charges incumbent LECs impose to condition loops represent sunk costs to the competitive LEC, and that these costs may constitute a barrier to offering xDSL services.  We also recognize that incumbent LECs may have an incentive to inflate the charge for line conditioning by including additional common and overheard costs, as well as profits.  We defer to the states to ensure that the costs incumbents impose on competitors for line conditioning are in compliance with our pricing rules for nonrecurring costs.

UNE Remand Order at ¶¶194.  (Footnote omitted.)  I regard these directives from the FCC to require close scrutiny of the proposed rates.



As noted above, the Company did not (indeed, could not) use the modified Phase III cost study to calculate rates for loop conditioning.  Instead, Verizon formulated a new cost study which featured all copper loops and which it claimed was forward looking.  Predictably, the CLECs attacked the Company’s methodology.  My review of the criticisms led me to the conclusion that the new cost study is flawed and unreliable.  



I start with the premise that fiber is indisputably the technology of the future and that copper is the embedded, historic technology.  I find it inherently inconsistent to attempt to formulate a “forward looking” cost study using outdated technology exclusively.  In my view Verizon should have started with the Phase III cost study as modified by Scenario 9 and made as few changes as possible.  Without a common baseline (i.e. the modified Phase III cost study) comparison of the allowances for recurring costs produced in the modified Phase III study to the nonrecurring costs demonstrated in the new study is impossible.  As a result, this Commission cannot fulfill its FCC imposed duty to identify inflated charges and ensure that the proposed rates comply with the FCC pricing rules for nonrecurring costs.  Id.  47 C.F.R. §51.507(e).  In keeping with one of the recurring themes in this decision, I hasten to add that the new cost study is yet another example of the Company using data under its exclusive control to obscure the record and slow movement to the Commission’s goal of open competition.



The CLECs, particularly AT&T, Covad and Rhythms, criticized the new VZ-PA cost study.  In general, Covad and Rhythms assert that the Company has allowed too much time to complete the various tasks identified with the loop conditioning process and failed to efficiently allow for the conditioning of more than one loop at a time.  More than one jurisdiction has accepted the idea that efficiency can be increased and nonrecurring costs reduced by requiring the ILEC to condition loops in groups of 25 or 50.  In the Matter of Pricing Proceeding for Interconnection, Unbundled Elements, Transport and Termination, and Resale . . . US West Communications, Inc. et al., Washington Utilities and Transportation Commission, 17th Supplemental Order:  Interim Order Determining Prices; Notice of Prehearing Conference (September 23, 1999), Docket Nos. UT‑960369, UT‑960370 and UT‑960371 (Slip Op. at 65) VZ-PA M.B. at Ex. D.  Petition of Rhythms Links, Inc. For Arbitration To Establish An Interconnection Agreement With Southwestern Bell Telephone Company et al., Public Utility Commission of Texas, Arbitration Award, Docket Nos. 20226 and 20272, (Slip Op. at 98) Out-Of-State Regulatory Decisions Volume I at TX, Covad/Rhythms.  Unfortunately, these decisions do not resolve an obvious technical problem.  The parties agree that for copper loops in excess of 18,000 feet load coils and bridged taps are required for quality voice transmission.  In addition, a customer is permitted to request a conditioned loop (i.e. removal of the coils and taps) for the purpose of receiving xDSL service on his/her line.  However, if that request requires the conditioning of 24 other lines which are not going to receive xDSL services, isn’t there a substantial possibility of a negative impact on the voice service for those 24 other customers?  Based on my understanding of the technology, the answer is “Yes.”  Accordingly, I find the Verizon proposal to condition one loop at a time is reasonable and reject this portion of the CLECs criticism.



On the other hand, I find the CLECs’ concerns about how much time was allotted to completing the line conditioning tasks to be valid.  According to Verizon, it surveyed 80 outside plant employees to provide average work times required to complete the activities needed to process the loop conditioning requests.  This methodology was reviewed and critiqued by Mr. Riolo, the expert witness for Covad/Rhythms.  Covad/Rhythms St. No. 1 at 119-127.  His testimony was summarized and argued by the CLEC Coalition, as follows:


Mr. Riolo further testified that the estimated work times for removing load coils and bridged taps are far less than those provided by the Verizon panel of witnesses.53  As Mr. Riolo demonstrated, Verizon’s “survey” of its employees contained so many inconsistencies and internal biases that the results were not surprisingly all over the map.54  Verizon failed to respond to these deficiencies adequately and offered no additional evidence to bolster the validity of its results.  It would be inappropriate to permit Verizon to base its loop “conditioning” charges on such flawed results.


Mr. Riolo established that Verizon’s work time estimates reflected “embedded/historic practices and plant, not efficient forward-looking practices performed on modern copper plant.”55  Mr. Riolo also demonstrated that the vague instruction provided in Verizon’s survey “to estimate the actual time it does take to perform the activity in its entirety” resulted in widely varying responses.56  As Mr. Riolo stated: 


The following examples from Verizon’s survey results illustrate this point.


Engineering Work Order:

“Check for and obtain any necessary permits” — The minimum time was five minutes, the maximum was 540 minutes (nine hours).  The average was 90.31 minutes, the median was 30 minutes.

“Acquire necessary and appropriate approval” — The minimum time was one minute, the maximum was 1,440 minutes (24 hours).  The average was 31.81 minutes, the median was ten minutes.

“Receive completion notice from Construction” — The minimum time was one minute, the maximum was 960 minutes (16 hours).  The average was 35.02 minutes, the median was five minutes.

“Receive completion notice from Construction and final post the work order on the cable plat(s)” — The minimum time was five minutes, the maximum was 330 minutes (5.5 hours).  The average was 53.71 minutes, the median was 30 minutes.


Engineering Query:

“Receive and review the loop qualification form from the RCCC” — The minimum time was zero minutes, the maximum was 200 minutes (3.3 hours).  The average was 12.21 minutes.

“Review cross-reference dictionary for plat number(s)” — The minimum time was one minute, the maximum was 240 minutes (four hours).  The average was 11.58 minutes.57
Clearly, a methodology that produces such widely disparate results cannot produce accurate costs based on efficient, forward-looking practices.  Consequently, any rates developed from such a methodology would likewise suffer from such flawed inputs.


Finally, Mr. Riolo explained that the multiplicity of tasks identified for each “conditioning” activity in Verizon’s survey inserted an upward bias on the results that likely produced higher time estimates than actually needed for the particular activities.58  According to Mr. Riolo, it is well-documented that when respondents are asked to provide estimates for multiple components of a entire activity, the sum of those estimates usually exceeds the estimate the respondents would provide for activity as a whole, if asked to do so.59  The resulting upward bias of this flaw serves to further inflate Verizon’s costs.  Accordingly, if the Commission determines that Verizon should be permitted to impose loop “conditioning” charges, the Commission should direct Verizon to redetermine its costs, and corresponding rates, based on the recommendations proposed by Mr. Riolo and should provide the parties an opportunity to review and comment on Verizon’s updated results.60
53
Covad, Intermedia and Rhythms Links, Inc. Statement 1at 119-127.

54
Id. at 120-125.

55
Covad, Intermedia and Rhythms Links, Inc. Statement 1 at 120-121.

56
Id. at 121 (emphasis in original).

57
Id. at 121-122.  Due to the fact that Verizon did not provide details supporting documentation for the work times in its costs study, Mr. Riolo analyzed the survey information recently provided by Verizon-NY.  He noted that Verizon’s Pennsylvania study, “appears to be the result of the same footprint-wide analysis that the company recently submitted in New York”; however, the origin of the information is not relevant.  The significance of Mr. Riolo’s analysis is that it demonstrates clearly the flawed nature of Verizon’s methodology and the potential for substantial cost inflation inherent in that methodology.  In any event, as noted, Verizon did not provide any persuasive evidence to refute Mr. Riolo’s contentions. 

58
Covad, Intermedia and Rhythms Links, Inc. Statement 1at 123-124.

59
Id.   The effect of this flaw may have been made worse by the fact the survey appears to have requested time estimates for the same task more than once, sometimes even under the same activity.  Id. at 126.

60
Providing the parties an opportunity to review and comment on any revised rates is particularly important given Verizon’s belated attempt to comply with the Commission’s directive to use the inputs mandated in the Global Order (revised Exhibit 1 to Verizon’s Panel Direct), which was filed after the hearing and, on information and belief, is not officially part of the record.  The costs and associated rates set forth in Verizon’s revised Exhibit 1 have not been analyzed in any detail by the CLEC Coalition.

CLEC Coalition M.B. at 20-22.  (Emphasis in the original.)  I find Mr. Riolo’s testimony in this regard credible.  I agree with the argument as it is presented and adopt the reasoning as my own.  Thus, in addition to rejecting the study because it is based on all copper loops, I also find the Company’s methodology inflated the times needed to complete the conditioning activities.



Having concluded that the Verizon cost study for loop conditioning costs is unreliable and that the resulting proposed rates are unjust and unreasonable, the question becomes what rate should be established?  As I noted at the beginning of this decision, the proposed rates were put in effect, subject to refund and the outcome of this case.  I also indicated that allowing those rates to stay in place while the search for reasonable rates continued sent the wrong message to the Company.  In searching for an answer, I found guidance in a case cited by Verizon.  The New York Public Service Commission faced a similar dilemma in 1999.  It, too, concluded that Bell Atlantic-New York (Bell-NY) should be compensated for Bell-NY’s loop conditioning costs.  In addition, the New York Commission was dissatisfied with the methodology in the Bell-NY cost study.  It reasoned as follows:

More of a disallowance is warranted here, inasmuch as Bell Atlantic-New York was clearly on notice, given the Phase 2 and Phase 3 decisions, of what was expected of it by way of proof.  All told, a 70% disallowance will be applied, and each of the charges at issue here will be set at a level equal to 30% of Bell Atlantic-New York’s proposal.


This outcome reasonably takes account of Bell Atlantic-New York’s failure of proof; of the reality of the costs that it nonetheless will incur; and of the fact that these rates will be in effect only until Module 3 is decided . . . .

Proceeding on Motion of the Commission to Examine New York Telephone Company’s Rates for Unbundled Network Elements, New York Public Service Commission, Opinion and Order, at Docket No. 98-C-1357; Opinion No. 99-12, 1999 N.Y. PUC Lexis 759, December 17, 1999, at *62 - *67.  VZ-PA M.B., Ex. B at 28-29.  I am inclined to apply the same kind of rationale to this case.  Given that the rate should only be in effect for the thirty day collaboration period and/or an expedited hearing procedure before the Office of Administrative Law Judge, I find that the exercise of informed judgement allows me to split the difference between the Company and the CLECs and set rate at 50% of the proposed rates with the right of full refunds for conditioning costs paid during the pendency of this case.  

C.
LOOP QUALIFICATION COSTS


Verizon’s original filing proposed rates for three forms of information inquiries about loop qualifications, 1) mechanized loop qualification, 2) manual loop qualification and 3) engineering query.  The mechanized loop qualification system can be accessed using the Operations Support System (OSS).  However, it can only tell the CLEC whether the loop is qualified or not.  The Company was not offering direct access to its Loop Facilities Assignment and Control System (LFACS).  If the loop is not qualified, the CLEC must submit an engineering query to discover the reason for disqualification.  VZ-PA St. 2.0 at 10-12.  The Company also proposed that the CLECs give VZ-PA information on the proposed use of the loop to assist in the search.



The CLECs criticized the nature and extent of the data access options as well as the proposed rates.  Sprint offered the following response to the Company position:


In its Main Brief, Verizon notes that it will provide CLECs with a “yes/no” response if presented with a request for information regarding   “the presence” of Digital Loop Carrier (“DLC”) equipment or load coils.7 Under Verizon’s plan, for example, the CLEC must guess at the existence of the DLC.  If the CLEC incorrectly guesses, then Verizon merely responds by stating “no presence” of a DLC and no additional information is provided at this juncture.  


The reality at hand is that a CLEC will not know specific loop information unless that CLEC has already received a request for advanced services from a Verizon end-user customer.   A CLEC, with an already-developed plan to provide advanced services to a particular community is hampered by Verizon and must request conditioning status of each individual loop, rather than being provided access to the necessary loop information for the larger area.   


Under the “manual loop qualification process” developed by Verizon, no additional information regarding the qualities and capabilities of the loop is provided to the CLEC, despite the fact that Verizon has that information available to it by virtue of its historic status as the incumbent.  Moreover, as WorldCom correctly notes,8 if the CLEC presses on, it must request for an engineering query and via that process must provide detailed information to Verizon about the uses to which it intends to put the facility.  Only after this “process,” along with the various charges proposed by Verizon, can a CLEC obtain access to detailed loop information that is always immediately available to Verizon.   


Clearly, on the one hand, this “process” proposed by Verizon is questionably compliant with the FCC’s UNE Remand Order9 and with sound regulatory policy.10   On the other hand, Verizon argues that if it were required to make available detailed loop information for all Verizon loops via an expanded database, such would equate to “a massive and highly expensive effort”  and would “take years to implement.”11  Per Verizon, CLECs are being unreasonable in their alleged request for a “fully populated database with loop make-up data for all loops, but refusing to pay for it.”12 

  
As both a CLEC and ILEC, Sprint can “see both sides” of the issue and can empathize with the business needs driving each side.  Having said as much, Sprint submits that Verizon’s position is based upon several inflated, inaccurate assumptions:  (1) All CLECs want all loop make-up information for all Verizon loops; and (2) Verizon must be given “CLECs’ data requirements for loop information” in order to create such a database for all loops at the same time – i.e., the Bellcore/Telcordia proposal.13

Conceptually, Verizon’s position that these access-to-information issues can be resolved via meeting(s) with CLECs is certainly a step in the right direction.14  However, Verizon’s approach to such meeting(s) is “backwards” in that Verizon’s goal is to seek “CLECs’ data requirements for loop information” rather than to provide CLECs with the necessary qualities and capabilities of the loop.15  Thus, Sprint supports the use of an additional, on-the-record technical conference/meeting, if properly structured so that the burden is on Verizon to provide specific loop qualities and capabilities by wire center and/or DLC to the CLECs.


In sum, Verizon – and Verizon alone – has access to the facilities information for specific geographic areas and the qualities and capabilities of the loops in those areas.  The CLECs, on the other hand, have completed business plans and seek loop qualification information for particular geographic areas (e.g., Hershey).  If Verizon were truly interested in establishing an efficient process for CLECs to access loop qualification information, then Verizon at these meeting(s) must first come forward with the information for each particular geographic area identified and sought to be served by the CLEC.  Otherwise, Verizon’s proposal to require CLECs to undertake a “seek and find” of Verizon’s loop plant or else attend meeting(s) at which CLECs would divulge their reasons/requirements for loop qualification information under the guise of funding a Bellcore/Telecordia database is completely unreasonable from both a reasonable ILEC and reasonable CLEC perspective.   


As to costs, Sprint submits that the cost of access to loop makeup information should be based upon an efficient, forward-looking technology.  Verizon has not met its burden of proof in this regard and, therefore, the costs/charges submitted by Covad/Rhythms are more in line with TELRIC pricing and are more consistent with the pro-competition goal of the Global Order and the FCC’s UNE Remand Order than the non-compliant rates proposed by Verizon.  

7
Verizon M.B. at 22-23.

8
WorldCom M.B. at 17. 

9
The FCC’s UNE Remand Order can be linked to as follows: http://www.fcc.gov/Bureaus/Common_Carrier/Orders/1999/fcc99238.pdf 
10
Covad/Rhythms cites to the FCC’s UNE Remand Order, in part, for the position that Verizon must provide access to loop makeup information sufficient for the CLEC to make an independent determination of the suitability of the loop for the services it wishes to offer.  Covad/Rhythms M.B. at 20-23.  AT&T argues that Verizon’s proposed loop qualification charge attempts to double-charge CLECs given that the unbundled loop rate already reflects a tested, functional loop.  AT&T M.B. at 20. 

11
Verizon M.B. at 27.

12
Id. (emphasis supplied).

13
Id. at 27, 28-29.

14
Id. at 28-29.

15
In other words, the DLC may be capable of many functions related to the provisioning of advanced services.  However, under Verizon’s proposal, the CLECs must first come forward with their specific requirements for a DLC in order for Verizon to ascertain if that loop, etc. is qualified to provide those advanced services. 

Sprint R.B. at 2-6.  (Emphasis in the original.)  Generally, I agree with all of Sprint’s evaluations.  Indeed, I attribute special credibility to its position because it is both an ILEC and a CLEC.  More specifically, Verizon’s plan is both cumbersome and costly. The purpose of loop qualification is to give information to the CLEC quickly so that the CLEC can make an independent judgment about what uses can be applied to the loop. There is no justification for requiring the CLEC to give the Company any information about the intended purpose or to limit the scope to one line at-a-time inquiries.  I note that the plan offered by VZ-PA appears to be exactly the same as the one criticized and rejected in the Global Order at 113-117.  I emphasize that the Global Order was entered on September 30, 1999.  At that time the Commission rejected the mechanized loop qualification database as insufficient to meet the CLECs needs.  Id. at 116.  The Commission stated:

Rather, BA-PA must provide real-time access to its loop makeup information on an electronic, fully-automated basis.  This access can most easily be accomplished by providing CLECs with access to existing electronic databases that contain the relevant data, such as LFACs.

Id. at 115.  (Emphasis added.)  (Footnotes omitted.)  Approximately, a year and a half later Verizon proposing rates for access to the same mechanized loop database, and not offering access to LFACS.



On the subject of LFACS, by letter dated February 28, 2001 from counsel for Covad/Rhythms and counter-signed by counsel for VZ-PA, the parties informed me of a stipulation, as follows:

[The parties] wish to inform you that a stipulation has been reached that avoids the need for Your Honor to render a determination with respect to the LFACs Loop Qualification issue in this proceeding.  Covad, Rhythms and Verizon have agreed that any charges sought by Verizon for CLEC access to the LFACs database for loop makeup information for Pennsylvania loops will be determined in a subsequent Pennsylvania cost proceeding.

Id. at 1.  (A copy of the letter is attached to this decision.)  The letter continued that the other parties to the case were informed of the stipulation and did not object.   While I have no problem accepting the stipulation into the record of this case, I find two related and disturbing issues remain.  The first issue is somewhat repetitious and concerns the idea that the Company failed to follow the Commission’s directive in the Global Order to make LFACS available to the CLECs.  Global Order at 115.  The second issue is that, given Verizon’s initial failure to follow the Commission’s directive, there is no time limit for performance in the stipulation.  Accordingly, I recommend the Commission exercise its authority to modify the stipulation and add a time limit.  52 Pa. Code §5.234(b).  I recommend that the Verizon make access available to the LFACS and similar databases through the OSS interface within 90 days of the entry of the Commission’s order which resolves the exceptions to this Recommended Decision.  The case for setting the data dip charge can be held thereafter.



Having disposed of the LFACS issues, the questions remain about what to do with the original three searches offered by the Company.  With respect to the mechanized loop qualification, I find, based on the Global Order, that it does not meet the CLECs needs for loop information.  However, because it offers at least a starting place and even though its importance will dwindle as LFACS is brought on line and updated, some charge is appropriate.  VZ-PA proposed a monthly, recurring rate of $.45 per loop.  However, that proposed rate is based on the flawed, “updated” MFS Phase III study without modification by Scenario 9.  In addition, the Covad/Rhythms witnesses pointed out that it includes recovery of the cost of creating and maintaining an automated database which would be used for VZ-PA’s retail DSL operations.  Covad/Rhythms St. No. 1 at 140.  I agree that the CLECs should not be paying rates which are used to help fund the Company’s retail operations.  Accordingly, the rates should be reduced to conservatively eliminate the built in overrecovery in the “updated” study.  I recommend the rate be lowered by 50% to $.22.  (A more detailed explanation of my reasoning to support the 50% reduction will be presented in Section III A.1., infra.) 



The remaining two procedures are manual in nature, manual loop qualification and engineering query.  The Company described these procedures, as follows:


When a loop is not included in the database, or when the database indicates that the loop is not qualified for xDSL and the CLEC wants to determine why it is not qualified (e.g., the presence of load coils, bridged taps, Digital Loop Carrier (“DLC”) equipment, or excessive loop length), the CLEC may request that Verizon PA manually review its records.

The manual loop qualification process gives CLECs the following information for loops not included in the mechanized database:  (i) total metallic loop length (inclusive of bridged tap); (ii) presence of load coils (yes/no); and (iii) presence of DLC equipment (yes/no).  To obtain this information, Verizon PA first checks the Loop Facility and Assignment Control System (“LFACS”) database for the requested information.60  Verizon PA may also perform a MLT test, where possible.  Where the test is carried out and fails, i.e., indicates that the loop is not qualified, Verizon PA determines the reasons for the failure, and reports the results to the CLEC.  Where the test is carried out and passes, no further information is required, and the qualification result is simply reported.  Where an MLT test is not possible, Verizon PA will review the relevant cable plats to obtain the requested information.61

In some cases, a CLEC may want additional information even beyond that provided by the mechanized and manual loop qualification processes, including the number and location of bridged taps and/or load coils, the location of DLC equipment, or the cable gauge at specific locations.  In response to a CLEC request for this information, Verizon PA will conduct a manual review of its cable plats and provide the information to the requesting CLEC.  The charge associated with a CLEC’s request for an engineering query recovers the costs to process and respond to these requests.62
60
LFACS is a BellCore-designed system that inventories and assigns all loop facilities from the serving terminal to the main distribution frame in the central office.  It is not a circuit design tool.

61
Verizon PA St. 2.0 (Panel Direct) at 13-14.

62
Verizon PA St. 2.0 (Panel Direct) at 14-15.

VZ-PA M.B. at 22-23.  (Emphasis in the original.)
  Verizon proposed charging a nonrecurring $95.27 charge for the manual loop qualification procedure and a nonrecurring $123.60 charge for the engineering query.  The CLECs argued that these data gathering methods were cumbersome, inefficient, redundant and should be provided at no or minimal costs.  Covad/Rhythms St. No. 1 at 146-149.  Even though the CLEC criticisms are true, they overlook the Commission’s awareness that the Company system was not fully automated and directions to make the data manually available immediately “as close to a real-time basis as possible, by phone, fax, or other means.”  Global Order at 117.  I find that VZ-PA failed to comply with the “immediacy” portion of the Global Order, but that these two service offerings were contemplated by prior Global Order.  I emphasize again that, in addition to the valid inefficiency, etc. criticisms, these rates were calculated using the “updated” MFS Phase III study which I have concluded is inflationary.  Accordingly, the rates should be reduced to conservatively eliminate the built in overrecovery in the “updated” study.  I recommend the rate be lowered by 50% to a nonrecurring $47.63 charge for the manual loop qualification procedure and a nonrecurring $61.80 charge for the engineering query.  (A more detailed explanation of my reasoning to support the 50% reduction will be presented in Section III A.1., infra.)

D.
TESTING COSTS

1.
Cooperative Testing


The CLEC Coalition described and argued the issue as follows:


In addition to the basic charges for removal of bridged taps and load coils, Verizon also proposes a Cooperative Testing charge to be assessed when Verizon performs continuity testing at the request of a CLEC.65  Verizon’s proposed charge is inappropriate and should be rejected.


As noted by Verizon, cooperative testing came about in New York in the context of Verizon’s Section 271 proceeding in response to provisioning problems encountered by competitors who found that a substantial number of xDSL-capable loops provisioned by Verizon-New York, Inc. (“Verizon-NY”) did not even meet basic continuity requirements.66  These problems required both Verizon-NY and its competitors to perform additional manual testing, with associated costs, that these companies would not have chosen to perform if Verizon-NY had properly provisioned loops as required in its interconnection agreements.  There is no reason to believe that Verizon’s performance in Pennsylvania will be any different.  


Morever [sic], contrary to Verizon’s claims that cooperative testing benefits only CLECs, Verizon’s own statements clearly demonstrate that cooperative testing provides a benefit to Verizon as well.  For instance, despite the fact that cooperative testing resulted from Verizon’s performance problems, Verizon used its cooperative testing as support for its claim that it qualified for Section 271 approval in New York.67 Similarly, in the context of its Section 271 application for Massachusetts, Verizon stated that cooperative testing insured good quality loops.68 Finally, Verizon’s witness in this proceeding stated on cross examination that, in the context of stand-alone loop provisioning “yes, there is a benefit to both [parties]”.69 Clearly, cooperative testing is mutually beneficial to Verizon and CLECs. 


Finally, CLECs do not cause Verizon to incur the costs of cooperative testing.  Rather, cooperative testing is a cost that both CLECs and Verizon are currently forced to incur individually to ensure that any problems with Verizon’s provisioning process do not unduly degrade a CLEC’s ability to deliver services to its customers.  While Verizon takes the position that the costs a CLEC incurs for cooperative testing are “part of turning up service”,70 the fact is that CLECs are forced to bear those costs in order to ensure that Verizon has properly provisioned a requested loop.71 It would be bad public policy to permit Verizon to further increase its competitors’ costs by allowing Verizon to impose its own share of cooperative-testing costs on top of the costs a CLEC already pays to perform cooperative testing.  As the Massachusetts DTE found in rejecting Verizon’s proposed cooperative testing charge: 

It is inappropriate to permit Verizon to levy a “cooperative testing” charge on CLECs, which is based on costs that are caused by provisioning difficulties experienced by both Verizon and CLECs for stand-alone xDSL loops . . . The record shows that CLECs already incur their own cost for the cooperative test.  Moreover, the record is clear that Verizon believes such testing is “mutually beneficial”; therefore, Verizon should share in the cost of cooperative testing by absorbing all of its own costs associated with this tests as CLECs do . . . .Finally, the Department agrees that shifting the costs of this test to CLECs relieves Verizon of an incentive to improve its loop performance.72 

In fact, permitting Verizon to impose a cooperative testing charge would not only relieve Verizon of its incentive to improve loop performance, but would actually give Verizon an adverse incentive to make cooperative testing necessary so as to increase CLECs’ entry costs.  Such a scenario would be discriminatory and anticompetitive, and would serve only to benefit Verizon at the expense of Pennsylvania consumers.  For these same reasons, the Commission should reject Verizon’s proposed cooperative testing charge in this case and disallow the assessment of such charges in Pennsylvania.

65
Verizon Pennsylvania, Inc. Statement No. 2.0 at 18.
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Tr. at 306-307 (White); Covad, Intermedia and Rhythms Links, Inc. Statement 1 at 149.
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Tr. at 308 (White). 
68
Id.  
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Tr. at 304 (White).
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Tr. at 308 (White).
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Covad, Intermedia and Rhythms Links, Inc. Statement 1 at 150.

72
Massachusetts DTE 98-57 (Phase III) Order at 105.

CLEC Coalition M.B. at 24-26.  (Emphasis in the original.)  I find the argument to be factually and legally correct.  I adopt the reasoning as my own and recommend that the Commission do so as well.  

2.
Wideband Testing


A Wideband Test System (WTS) enables a LEC to ensure that a shared loop is capable of supporting the desired services from the customer end user to the DSLAM.  The test isolates any problems to either the voice or data layer.  There are two issues presented in this section:  How much should the Company be allowed to charge a CLEC for wideband testing? And should the service and related charge be mandatory?  Verizon wants to assess a mandatory $2.10 per line charge monthly.  The CLECs, particularly Covad and Rhythms, want the charge to be optional and set at $.41 per line.  Having reviewed the record, briefs and the cases cited therein, I recommend that this Commission follow the lead of New York and Massachusetts and make the charge optional and lower it to $.41 per month.  In addition, in order to recognize the potential for quality impairment (caused by the lack of testing), I also recommend that any metrics associated with measuring Verizon’s performance on this issue be lowered for those CLECs which decline the service.  With respect to adjusting the appropriate metric(s), I suggest that the Company petition to reopen the record in Petition of Nextlink et al., Opinion and Order, entered December 31, 1999, at Docket No. P-00991643.



Covad and Rhythms begin by arguing that the CLECs can perform their own wideband testing and are specifically authorized to do so by the FCC.  47 C.F.R. §51.319(h)(7).  Covad and Rhythms asserted that (based on proprietary Company documents) VZ-PA seeks the charge to enhance the service for its data affiliate and to lower financial burdens on the same affiliate.  RLI Cross Ex. No. 3 at §6.2 (Proprietary).  They continue that (based on proprietary Company documents) the equipment being used to render the wideband tests is expensive and temporary technology pressed into service due to a prior contractor’s error (i.e. failure to incorporate the proper testing equipment into the DSLAMS).  Id. at §2 n. 2 (Proprietary).  They dispute the Company’s theory that the proposed, minimal monthly cost is less expensive than false dispatch charges Verizon could levy on CLECs which fail to use the service and which encounter problems incorrectly attributed to the Company.  Covad and Rhythms criticized the costing methodology, as well.  They believe that VZ-PA should use the substantial refund from the errant contractor to reduce the monthly charge by $.93 monthly.  Covad and Rhythms noted that VZ-PA alleged secondary costs were not quantified and not supported by any kind of cost study.  In addition, they wanted the expensive, temporary equipment to be removed (a $.36 monthly reduction) from the cost study, too.  They criticize the Company’s fill factor as unrealistically low which in turn further inflated the proposed charge.  And finally, they noted the New York Commission excluded certain land and building costs which Verizon refused to remove from the Pennsylvania cost study.  (The fill factor and land/building adjustment jointly lowered the charge an additional $.40 monthly.)   Covad/Rhythms M.B. at 27-35.



I agree with Covad and Rhythms.  Verizon’s responses to these criticisms were substantially undermined by the proprietary documentation.  Further, the Company had done no studies to confirm its theory that the proposed monthly charge was less that the potential false dispatch charges.  The amount refunded by the errant contractor was not disputed, although its use as a reduction to the proposed rate was.   The Verizon witness specifically admitted the secondary costs were not quantified or supported by a cost study.  The witness continued that the Company disagreed with the New York Commission’s ruling on the land and buildings issue and admitted that those costs were included in the Pennsylvania study.  Under these circumstances, I find that VZ-PA failed to provide a satisfactory response to the Covad/Rhythms critique.



As noted above, substantially similar issues were presented in New York and Massachusetts.  The parties all referenced the same two cases.  Proceeding on Motion of the Commission to Examine New York Telephone Company’s Rates for Unbundled Network Elements, New York Public Service Commission Opinion and Order Concerning Line Sharing Rates, Docket No. CASE 98-C-1357, Opinion No. 00-07, 2000 N.Y. PUC Lexis 539 (May 26, 2000).  VZ-PA M.B. at Ex. F and Covad/Rhythms Out-Of-State Regulatory Decisions Vol. II at NY.  (NY Line Share Case).  Investigation by the Department on its own motion as to the propriety of the rates and charges set forth in M.D.T.E. No. 17, filed with the Department by Verizon New England, Inc. t/d/a Verizon Massachusetts on May 5 and June 14, 2000, to become effective October 2, 2000, Massachusetts Department of Telecommunications and Energy, Docket No. D.T.E. 98-57-Phase III.  VZ-PA M.B. at Ex. G and Covad/Rhythms Out-Of-State Regulatory Decisions Vol. I at MA.  (MA Phase III Case)  [WARNING:  Although the parties provided one copy each of the texts of both decisions, the page numbers are unique.  Generally, the page numbers do not match each other in the text of the same decision, do not coincide with tables of contents, and do not usually match the citations in the briefs.  The relevant page numbers in the NY case in the VZ-PA version are Ex. F at 20-21. The relevant page numbers in the NY case in the Covad/Rhythms version are Vol. II, NY at 21-22 and 25-28. The relevant page numbers in the MA case in the VZ-PA version are Ex. G at 75-77 and 105-107. The relevant page numbers in the MA case in the Covad/Rhythms version are Vol. I, MA at 61,  64‑66 and 89-91.]  In both decisions the New York Commission and the Massachusetts Department accepted the Covad position.  Both noted that the FCC authorized the CLECs to deploy their own testing systems and concluded that the CLECs were not required to pay for an ILEC provided system (i.e. the ILEC service and charges were made optional).  Both also noted that the CLECs should be responsible for the consequences of their decisions.  More specifically, the CLECs would be required to suffer the increased potential for additional ILEC service calls.  More importantly, the CLECs were put on notice that the CLECs’ waiver of ILEC testing would mean the CLECs could not hold the ILEC to the same metric or standard for provisioning DSL service.  And finally, both agencies lowered the proposed rate with an adjustment(s) which was dependent on the facts of their individual cases.  Id.  I hasten to add that the ILECs in both cases were Verizon affiliates.



The MA Phase III Case included two other points which should be highlighted.  The Department specified that the FCC also required the ILEC to give the CLECs access to the testing system.  The decision made clear Verizon’s duty to provide more than test results.  However, because Verizon-Massachusetts did not have the capability of providing the required access at the time of decision, the Department stressed the matter should be resolved in the on-going technical collaboration in New York.  Id.  I agree with the Massachusetts solution and recommend the same remedy.  



The second point concerns the Department’s analysis of the adjustment for the refund from the errant contractor.  (Note that I have recommended a downward $.93 adjustment to the proposed rate due to that refund.)  The Department came to an opposite result.  The Department provided a very specific description of the facts surrounding that issue which supported its decision.  Unfortunately, my review of the record did not reveal the same level of specificity in VZ-PA’s case which could support the same findings made in Massachusetts.  Accordingly, I could not rule in the Company’s favor.  Compare, Ex. G at 105-107 or Vol. I, MA at 89-91 to VZ-PA St. No. 2.3 at 65.

III.  LINE SHARING

A.
COSTS

1.
Splitter Installation


The Company proposed charging the CLECs $1,300.91 for installing a CLEC‑provided splitter.  Covad/Rhythms proposed charging $18.97 for the same work.  Neither proposal is defensible.  The real problem is that the record does not yield a particularly good alternative.



Starting with the Verizon proposed rate, I note that it was calculated using the “updated” MFS Phase III cost study without modification by Scenario 9.  At the risk of continued repetition, I have already ruled that the “updated” MFS Phase III cost study does not have the same inputs as, and generally only resembles, the original Phase III cost study.  The biggest Covad/Rhythms criticism of the proposed rate centered on the Verizon Engineering, Furnish and Installation  (EF&I) factor which was applied to the estimated splitter investment.  Covad/Rhythms disputed both the factor and the estimated investment.  VZ-PA responded that this Commission accepted the EF&I factor approach previously and should do so now.  I find that this dispute highlights one of the problems with the “updated” Phase III cost study.  The problem was best described by an AT&T witness, who stated as follows:

Q.
VERIZON MADE MODIFICATIONS TO SIGNIFICANT COMPONENTS OF ITS UNE COST STUDY.  HAVE YOU REVIEWED THE MANNER IN WHICH THESE MODIFICATIONS HAVE BEEN MADE?

A.
Yes.  At page 7 of the Panel testimony, Verizon explains that it has renamed its factors and rearranged the way in which certain expenses are recovered.  In addition, Verizon explains that as a result of its re-evaluation of the “benefits” that Verizon alleges accrue to CLECs from certain expenses, it includes new costs in its “TELRIC” study not previously reviewed by any Commission.  Verizon explains that it has made significant changes in the following areas:

· Investment Loadings and Expense Factor

· RTU Fee

· Gross Revenue Loading

· Network Factor

· Marketing Factor

· Other Support Factor

Q.
HAVE YOU REVIEWED VERIZON’S UPDATE OF INVESTMENT LOADINGS AND EXPENSE FACTORS?

A.
Yes.  Verizon uses investment loadings and expense factors in its cost studies to estimate the installed cost of major network components based on its historical experience relating to installation.  These factors typically include allowances for land, buildings, engineering, furnishing and installation (“E,F&I”) and power investment.  Verizon is applying these loading factors to virtually every cost element.

Q.
WHAT IMPACT DO THESE UPDATED FACTORS HAVE ON THE VERIZON STUDY RESULTS?

A.
The combination of land, building, EF&I and power adds a substantial amount to the investment cost of each assets.  For example, in its conditioning cost study Verizon’s contract cost for ADSL conditioning wideband test access equipment in increased over [Begin Verizon-PA Proprietary]        [End Verizon-PA Proprietary] by these loading factors.  Table 1 sets forth the specific factors applied by Verizon.


[Begin Verizon-PA Proprietary]



[End Verizon-PA Proprietary]

Q.
ARE THE FACTORS DEVELOPED BY VERIZON FORWARD-LOOKING?

A.
No.  The factors are developed by Verizon based on its historical experience.  Because costs incurred by Verizon for E,F& I and power investment often involve removal of older equipment along with costs for reconfiguring existing office space, the costs do not reflect the forward-looking efficiencies of a new installation in a new building designed specifically for the equipment.

AT&T St. No. 2 at 10-12.  I find this explanation to be a clear example of one of the problems with the “updated” version of the Phase III study.  Essentially, it demonstrates that Verizon’s testimony correctly indicates that the Commission has accepted an EF&I factor approach in the original Phase III study.  However, what the VZ-PA testimony does not explain (and the AT&T testimony does explain) is that the Commission did not accept this particular EF&I factor which is vastly different from the original Phase III study.  Accordingly, I cannot accept the $1,300.91 proposed rate which, not only fails to conform to the original Phase III study, but also fails to include the Scenario 9 modifications.



At the other end of the scale is the $18.97 proposal from Covad/Rhythms.  According to their witness, this rate covers only the labor costs needed to remove the cover and fit the line cards onto the shelf.  Covad/Rhythms St. No. 1 at 69‑70 and Ex. TLM-JPR-3 at 1.  Verizon asserted that this proposal was inadequate because there is no allowance for planning, for design, for implementation, for testing or for plant acceptance.  I agree.  The proposal grossly underestimates the total costs for the project.



The final issue is of course what rate should be charged?  Applying a certain amount of informed judgment, I recommend the rate should be set at $650.00.  I came to this conclusion by noting that the AT&T testimony demonstrated the current EF&I factor inflated the rate by [Begin proprietary]           [End proprietary] To correct for this error, I applied a 40% reduction.  I also note that this was only one error in the “upgraded” Phase III study.  In order to compensate for the others (including failure to apply the Scenario 9 modification), I conservatively applied an additional 10% reduction.


2.
Splitter Administration and Support


The Company proposed a monthly, recurring rate of $20.49 per shelf be applied to Option A CLECs.  Option A refers to CLECs which purchase, install and maintain splitters in their own collocation areas.  The Company proposed a monthly, recurring rate of $26.29 per shelf be applied to Option C CLECs.  Option C refers to CLECs which purchase splitters for installation in VZ-PA’s common areas which are installed and maintained by Verizon.  Covad/Rhythms objected to both rates.  In place of these rates Covad/Rhythms proposed no charges apply for Option A and divided Option C into two categories:  In instances where Verizon owned the splitter used by the CLEC, Covad/Rhythms proposed a monthly, recurring rate of $.88 per line.  In instances where the CLEC owned the splitter, Covad/Rhythms proposed a monthly, recurring rate of $.09 per line.  Having reviewed the record, the parties’ briefs and the cases cited therein, I recommend the rates proposed by Covad/Rhythms.



I start with the premise that both of the Company rate proposals were calculated using the much discredited “updated” MFS Phase III cost study.  Therefore, I have accepted all of the Covad/Rhythms criticisms of the specific VZ-PA costing methodology as true.  Covad/Rhythms M.B. at 40-46.



With respect to Option A, I note that the Company is seeking to impose a charge for splitter administration and support for a splitter which the CLEC buys, installs and maintains in its collocation area.  The reality of the situation is that VZ-PA did, does and will do nothing administratively or supportively upon which a fee could be based.  Further, I have reviewed cases decided in Maryland and New York where the same charges were rejected.  In The Matter Of The Arbitration Of Rhythms Links, Inc. And Covad Communications Company vs. Bell Atlantic-Maryland, Inc., Pursuant To section 252(b) Of The Telecommunications Act Of 1996, Public Service Commission of Maryland, Proposed Order Of Arbitrator, dated December 29, 2000, at Case No. 8842, Phase II, Thomas E. Dewberry, Arbitrator (Slip Op.) VZ-PA M.B., Ex. A at 15.  NY Line Share Case, VZ-PA M.B., Ex. F at 25 and Covad/Rhythms Out-Of-State Regulatory Decisions Vol. II, NY at 33.  Accordingly, I recommend that the Company not be permitted to impose any fee on Option A CLECs.



With respect to Option C, I have already rejected the Verizon position and adopted the Covad/Rhythms proposed rates.  In this instance, Covad/Rhythms developed their proposed rates from an independent cost study which was described, in part, as follows:

Q.
How did you develop the cost basis for the prices shown above?

A.
Exhibit TLM/JPR-3 to this testimony provides the development of the prices shown above.  We have stated the monthly recurring charge for a Verizon-PA-owned-and-installed splitter per splitter port, based on the capital and operating costs for a 96-line splitter.  In calculating the underlying costs, we have used information that we believe to be specific to Verizon-PA wherever possible, including the common cost markup, labor rates, and splitter investment.  Where possible, we have used Commission approved values, such as the cost of capital adopt in the Commission’s Global Order.  In other cases, such as the labor rate inputs, we have adopted the value that Verizon-PA proposed in its current studies simply to minimize controversy. 


The splitter investment is from Verizon-PA’s own line-sharing cost study and thus should reflect the price that Verizon-PA pays for such equipment purchased in quantity.  Also included in this cost figure is the cost of the equipment bay/relay rack (including floor space) based directly on the monthly collocation rate element referenced in Verizon-PA’s cost study.31  The installation and operation expenses reflect subject matter expert opinion from engineers familiar with this type of equipment, including Mr. Riolo.  


To arrive at a proposed price, we considered a range of reasonable options for the depreciation life of a splitter.  The proposed price is sufficient to recover the splitter costs based on a depreciation life as low as five years, with an allowance for the installation and operation expenses endorsed by subject matter engineering experts.  In fact, the FCC’s currently prescribed life for digital circuit equipment is 11 to 13 years.32  Based on a depreciation life of 11 years (the low end of the FCC-prescribed range), the resulting prices for the splitter would be considerably lower.33  The proposed prices shown above include a Pennsylvania-specific common cost markup of 8.69%.34
31
See Verizon-PA Splitter Equipment Support study, Workpaper, page 1, line 7.

32
Report and Order in CC Docket No. 98-137, Memorandum Opinion and Order in ASD 98-91, FCC 99-397, adopted December 17, 1999, released December 30, 1999, Appendix B.

33
As shown in Exhibit TLM/JPR-3, the resulting splitter price per line derived using an 11-year life is $0.57.

34
Testimony of Harold E. West (Verizon-PA Statement No. 1.0) at 3.

Covad/Rhythms Jt. Test. at 36-37.  (Emphasis in the original.)  My understanding of this testimony is that the witnesses used Commission approved Global Order values and VZ-PA specific data to make their calculations.  In addition, I agree with Covad/Rhythms that the splitter is a passive device which acts as an electronic filter and requires little, if any, maintenance.  Under these circumstances, I find that the study (Covad/Rhythms Ex. TLM/JPR-3) produced TELRIC rates for Option C which are reasonable and should be adopted by the Commission.  See also, Covad/Rhythms Jt. Test. at 62-67.


3.
Collocation Splitter Equipment Support Costs


With respect to Option C CLECs, the Company also proposed a recurring, monthly charge of $3.97 to recover the in-place cost, including land and building costs, of the relay rack on which a CLEC splitter is mounted in VZ-PA’s equipment space.  VZ‑PA M.B. at 40.  Although no other party briefed the issue, Covad/Rhythms’ witnesses opposed the Verizon position.  They contended that the cost recovery sought by the Company in this category was included in their recommendation for per line Option C splitter administration and support set forth above.  They objected to paying charges on a per shelf basis because they believed it was unduly cumbersome and would not provide needed flexibility to the CLECs.  Covad/Rhythms Jt. Test. at 67-68.



I start with the premise that the Company rate proposals were calculated using the much discredited “updated” MFS Phase III cost study.  Therefore, I have accepted all of the Covad/Rhythms criticisms of the specific VZ-PA costing methodology as true.  Covad/Rhythms Jt. Test. at 67-68.



Even though I am not satisfied Verizon’s cost calculation, I do accept its proposal to assess the charge on a per shelf basis.  I also accept its position that the most economical system for buying the splitter rack or shelf is to purchase it with all 24 cards
 in place.  The charge should be assessed on a per shelf basis because the first Option C CLEC to request line sharing causes VZ-PA to incur the cost of buying the whole shelf.  The first CLEC should then be responsible initially for paying for the whole charge for the shelf because there is no guarantee that the shelf will be used for anything more.  I also find it reasonable for the CLECs to share the shelves.  If a second Option C CLEC  requests line sharing, the Company should not buy a second shelf for the exclusive use of the second CLEC.  Instead, the second card on the first shelf should be activated for the second CLEC, and the second CLEC should share the charge for the shelf with the first CLEC.  Further, the charge for the shelf should be shared in proportion to the number of lines used by each CLEC.  If the first and second CLEC each use one line, the charge should be shared 50/50.  If the first CLEC has two customers and the second CLEC has only one, then the charge should be split 67% to the first CLEC and 33% to the second CLEC.  As more CLECs and CLEC customers are added, the total charge for the shelf should continue to be divided proportionately.  At no time should Verizon receive any more or less than the total charge for one shelf.



Having recommended the format for assessing the per shelf charge among the CLECs, the remaining task is to determine the rate.  As specified above, VZ-PA calculated the proposed rate using the “updated” MFS Phase III cost study without modification by Scenario 9.  Included in the “updated” study was the EF&I factor which I have already found to be inflationary, as well as other inflationary factors.  Accordingly, I am again recommending that the proposed rate by cut in half to conservatively compensate for the overrecovery which was built into the Company proposals.  In other words, the total recurring, monthly Splitter Equipment Support per shelf charge for Option C CLECs should be $1.98.  In those instances where the shelf is fully utilized, the CLECs will pay $.02 ($1.98 divided by 96 equals $.02) per line per month.



Finally, I have reviewed the MA Phase III Case.  VZ-PA M.B. at Ex. G and Covad/Rhythms Out-Of-State Regulatory Decisions Vol. I at MA.  In that case, the Massachusetts Department rejected the per line charge advocated by the CLECs and accepted the per shelf charge proposed by Verizon-Massachusetts.  The Department also accepted the Company’s proposed rates as well.  Ex. G at 120 and Vol. I, MA at 102.  I agree with the Department’s use of the per shelf charge.  However, because VZ-PA failed to prepare its cost study in conformity with MFS Phase III and with the Scenario 9 modifications as directed in the Global Order (and other Commission Orders), I have not recommended the Company proposals.


4.
Line And Station Transfer


Line and station transfer is the process of moving a VZ-PA voice customer who requested line sharing to a loop which will technically accommodate both voice and data transmissions.  As a result of the Company’s arbitration with Covad and Rhythms, Verizon agreed to develop a rate.  The rate was to be designed to cover the cost of coordinating with the transfer with the CLEC, placement of the cross-connects in the central office and the transfer in the field.  After applying the “updated” MFS Phase III methodology, VZ-PA proposed a rate of $140.93.  VZ-PA St. No. 2.3 at 100-101 and Attachment D.  



Covad/Rhythms disputed the rate.  They asserted they were unable to sponsor an evidentiary response because the Company developed its rate in its rebuttal testimony.  In addition, they pointed out the proposed rate was the product of a flawed methodology and argued that the rate should be set at zero.



I agree with Covad/Rhythms.  I recommend that the rate be set at zero.  I first question why there should be a charge for providing a loop capable of sustaining line sharing when the Company already has the duty to provide such loops and is already permitted to charge a loop price, conditioning charges, qualification charges and testing charges.  I also agree that the “updated” Phase III study is inflationary for the same reasons which I have detailed above.  



Finally, I note that the cost study produced an obvious inconsistency with the UNE rates approved in the Global Order, Appendix A.  The work papers set forth in Attachment D to the Verizon testimony showed the three tasks (i.e. coordinating with the transfer with the CLEC, placement of the cross-connects in the central office and the transfer in the field) were limited to a two-wire line.  While the propose rate for this effort was $140.93, my review of the UNE rates set forth in Tarrif No. 216 (Appendix A to the Global Order) showed the rates for similar tasks were about half of the proposal.  Central office installation charges for two-wire ISDN Customer Specified Signaling were $3.01, and premise installation charges for the same service were $68.85.  Those two items subtotal $71.86.  Attachment D (work papers) showed a maximum [Begin Proprietary] [End Proprietary] of additional time devoted to coordinating the transfer with the CLEC.  I cannot find the additional time accounts for another approximately $70.00 in costs.  Under these circumstances, I agree with

Covad/Rhythms that the Company failed to carry its burden of proof and recommend the rate be set at zero.


5.
Other Costs


a.
Nonrecurring Costs


Verizon’s description of the activities and charges for this category read, as follows:

Q.
What per-order and per-line costs apply for arrangements? (See Murray/Riolo at 75-76.)

A.
Verizon PA will charge the same non-recurring charges that apply to an unbundled loop service for service order and service installation.  

Q.
Murray/Riolo assert that processing a line sharing order should be simpler than processing an order for an unbundled loop, and thus that the service order charge should be less.  (Murray/Riolo at 76.)  Do you agree?

A.
The CLECs’s objection to the service order charge is misplaced.  First, this cost is not at issue in this proceeding. Second, as explained in response to Covad et. al Interrogatory No. 36, the service order process associated with line sharing is actually more complex.


When an order is received for a line sharing arrangement, two service orders communicate to the various departments (including provisioning and billing) the work activities that must be performed.  Although two orders (retail and wholesale) are required to establish the line sharing arrangement, only one non-recurring service order charge is assessed.


The retail order is issued to note that the account is a line sharing account and to inform the provisioning groups what activities are required to establish the line sharing arrangement.  This order also alerts various work groups that a data service is present on the voice grade loop, and as a result, that it cannot be upgraded from copper to fiber because doing so would put the data portion out of service.  


The wholesale order establishes the line sharing arrangement for the CLEC and provides a billing record for the CLEC and a maintenance record for Verizon PA.  This order is also used for any future activity the CLEC may initiate on the account.

VZ-PA St. No. 2.3 at 98-99.  (Emphasis in the original.)  I find that the above explanation does a good job of describing the service order system.  Unfortunately, I also find that the testimony is critically deficient in two respects:  First, it provides no description of the “service installation” activities or how they differ from the myriad of other line sharing activities and related proposed rates set forth above (i.e. loop conditioning costs, loop qualification costs, loop testing costs, splitter installation costs, splitter administration and support costs and splitter equipment support costs).  Second, it does not mention what charges the Company seeks to impose for either activity.



Covad/Rhythms opposed the Verizon position.  They asserted that the service order activities were less complex for shared loops than for an unbundled loop and concluded that the proposed rates should be lowered by 50%.  They did not set forth the proposed rates either.  Covad/Rhythms M.B. at 47-48.



I agree in part with the parties’ positions.  Insofar as VZ-PA seeks to impose a charge for the service order, I agree that a charge is justified.  I reject the Covad/Rhythms suggestion that the activity is less complex for shared loops and justifies a lower rate.  The suggestion appears only to be based on supposition.   I do regard the effort by Covad/Rhythms to justify a lower rate as a concession that some fee is appropriate.  The question is how much?  To answer the question, I examined Appendix A to the Global Order.  With some uniformity it set a service order processing non-recurring charge at $1.06 per line.  I recommend that the Company be permitted to impose the same charge for service orders for line sharing.  



With respect to an installation charge, I find Verizon failed to carry its burden of proof.  It failed to describe those activities and failed to distinguish those activities from all of the other preparations and charges needed to allow line sharing to occur.  Accordingly, I recommend the previously unidentified rate be set at zero.



b.
Collocation Costs


With the exception of the collocation issues specifically addressed in this decision, it appears that the parties have settled this issue before Administrative Law Judge Chestnut.  Pennsylvania Public Utility Commission v. Verizon Pennsylvania, Inc, and Rhythms Links, Inc. v. Bell Atlantic-Pennsylvania, Inc., Recommended Decision of ALJ Chestnut, dated February 2, 2001, at Docket Nos. R-00994697 and R‑00994697C0001 (Slip Op.).  See, VZ-PA M.B. at 43 n. 123 and Covad/Rhythms M.B. at 49 n. 148.



c.
OSS Costs


Verizon claimed that it was not making a claim for OSS costs in its line sharing proposals.  Covad/Rhythms disputed the claim and pointed, in part, to the following Company testimony:

Q.
WHAT OSS COSTS HAS VERIZON PA IDENTIFIED THAT IT WILL INCUR DUE TO SUB-LOOP UNBUNDLING AND LINE SHARING? 

A.
The sub-loop OSS costs represent three Telcordia required programming projects:  Loop Through, Support for Constrained Loop Assignment, and Enhanced Partial Reuse.

The first project will introduce a new provisioning method for sub-loop unbundled service that will allow the outside plant work that involve CLEC facilities to be performed at a different time from the outside plant work involving ILEC facilities.  The second will allow the cable and pair information, i.e., information about where the CLEC’s facilities meet Verizon PA’s facilities, to be put on the service order.  The third project will allow assignment for 2-Wire processing to be performed by the OSS on change orders by considering a customer’s existing assignment, i.e., switch designation, when processing a new order for sub-loop.  This will preserve any field-side segments that remain valid for the changed service.


The OSS Telcordia project costs were capitalized, therefore, the project dollars were multiplied by the capital annual cost factor.  In addition, the Company identified annual software maintenance dollars and added them to the annual capital costs for the OSS project costs which were then divided by the levelized annual forecast of lines.  The Company divided this amount by twelve to convert to a monthly cost per line.

VZ-PA St. No. 2.0 at 39-40.  (Emphasis in the original.)  Covad/Rhythms also cited the cost study work papers which supported this testimony.  VZ-PA Attachment H, Section 4.4, at 2, table header and at 3, line A-1.  Covad/Rhythms argued that the Company failed to meet the burden of proof prescribed by the FCC for recovering OSS costs as part of line sharing rates.  Deployment of Wireline Services Offering Advanced Telecommunications Capability and Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, Third Report and Order in CC Docket No. 98-147 and Fourth Report and Order in CC Docket 96-98, released Dec. 9, 1999, (Slip Op. at ¶106)  (Line Sharing Order).



Having reviewed the testimony, exhibit and the Line Sharing Order, I generally agree with Covad/Rhythms.  I find Verizon has in fact attempted to recover OSS costs that are related to line sharing and failed to meet the FCC’s prescribed burden of proof.  However, there is no remedy in this section because VZ-PA was technically correct when it stated that it has proposed no line sharing rate to recover this expense.  Accordingly, the issue will be addressed below in sub-loop unbundling.

B.
FRAME MOUNTED SPLITTERS


At issue in this section is the question of whether mounting a splitter directly on the Company’s main distribution frame (MDF) is the most efficient method of installing splitters in a central office.  If this system is the most efficient, then the costs of such installation should be modeled on this format without regard to actual configuration in the embedded equipment.



Verizon argued that the space on its MDFs was limited and could not accommodate splitter installations.  In addition, it argued that the use of frame mounted splitters would increase the wiring needed in the central office and that the FCC had no authority to force ILECs to place equipment in a CLEC-specified location.  GTE Service Corp. V. FCC, 205 F. 3d 416, 426 (D.C. Cir. 2000) (GTE).



Covad/Rhythms countered that their evidence showed frame mounted splitters were the most efficient method for splitter installation.  They disagreed with VZ‑PA’s reading of GTE, which they contended did not concern cost models.



Having reviewed the record and the GTE case, I agree with the Company.  I note the Company panel witnesses explained their response to the Covad/Rhythms suggestions, as follows:

Q.
Verizon PA offers two line sharing options.  Murray/Riolo recommend a third option involving a frame-mounted splitter.  (Murray/Riolo at 15.)  Please comment on this proposal.

A.
Contrary to Murray/Riolo’s claims, frame mounted splitters are not currently workable in a central office environment.  Under the FCC’s TELRIC regulations, a technical construct can only be admissible if it is “currently available.”  

Q.
Why are frame mounted splitters infeasible?
A.
A large number of Verizon PA central office frames have space limitations, which would preclude frame mounted splitters.  Frame-mounted splitters include both splitters and termination capability.  While a standard frame block terminates 100 pairs, a frame-mounted splitter terminates only 16 splitter circuits using 48 pairs in the same frame space.  A rack-mounted splitter capable of supporting 100 terminations for 96 line share circuits would require two 100 pair frame blocks.  In contrast, the same 96 line-shared circuits in a frame-mounted splitter configuration would require six frame mounted splitter blocks in addition to one frame block for the DSLAM equipment appearance.  


As a result, the main distributing frame in a central office would need to have approximately 50% spare capacity to support line sharing for 15% of the existing loops.  The addition of testing equipment would further complicate the design and increase overall frame space requirements.

Q.
Please respond to Murray/Riolo’s criticisms of Verizon PA’s claims of frame congestion.  (Murray/Riolo at 25-26.)  

A.
Contrary to Murray/Riolo’s claim, this issue is not just about the physical space.  The frame mounting of all splitters would require the attachment of duplicative equipment to multiple frames, resulting in unnecessary wiring and lower equipment utilization, all of which would reduce efficiency.  It is unreasonable to require Verizon PA to accept such inefficiency, or to simply assume that it does not exist for costing purposes.


Moreover, the CLECs’ claims that Verizon PA’s deployment of more modern technology “into the network has opened up significant space on Verizon PA MDFs already and is expected to open relieve them even more” is unfounded. (Murray/Riolo at 26.)  The panel members know first-hand what is in Verizon PA’s central offices; Murray/Riolo do not.  Despite Murray/Riolo’s beliefs to the contrary, space on Verizon PA’s MDFs is indeed limited.  In fact, CLEC collocation is in part responsible for this increased frame congestion. 


Murray/Riolo further claim that the Commission should nevertheless adopt costs based on a frame mounted splitter assumption, even if there is no room to deploy these splitters.  Their claim should be rejected. The existence of finite amounts of space in central offices, and the existence of numerous conflicting demands for that space, including requests for collocation, is a reality that simply cannot be ignored in a forward-looking study.

Q. Would the use of frame-mounted splitters decrease the amount of central office wiring work required on the frame, as Murray/Riolo claim?  (Murray/Riolo at 27.)

A.
No, it would increase it.  Options A and C require two jumpers on the frame, one to connect the appearance of the splitter voice port to the appearance of the Verizon PA switch port, and the other to connect the appearance of the splitter voice/data port to the appearance of the loop outside plant.  A frame mounted splitter would require these two jumpers, plus a third to connect the splitter’s data port to the cabling connecting the frame to the CLEC’s POT Bay.

VZ-PA St. No. 2.3 at 77-80.  I find this testimony credible and a full rebuttal to the Covad/Rhythms position.  Accordingly, I find that frame mounted splitters are not the most efficient format for installing splitters in  a central office and cannot be used as the cost model without regard to the existing embedded facilities.

C.
SHELF/LINE AT-A-TIME OPTION


Verizon offered the following argument on this subject:


The CLECs argue that Verizon PA should be required to offer access to splitters on a line- or shelf-at-a-time basis.131  To the extent CLECs find it beneficial to install and utilize splitters on this basis, they are free to do so among themselves (individually or through a joint effort) using existing splitters of other CLECs.  For instance, a CLEC could buy the splitters, place them in Verizon PA’s office, and let other CLECs use them on a line-at-a-time basis; or a consortium of CLECs interested in sharing could buy the equipment together and share it.  This arrangement is similar to what may be done today for collocation, where a CLEC that does not want to invest in infrastructure at a particular central office may share a collocation cage with another CLEC.132  There are currently hundreds of CLEC-owned splitter shelves (generally each one contains 96 lines of capacity) deployed throughout the Verizon region today.  


There is no reason, however, to require Verizon PA to purchase the common equipment for CLECs to use and bear additional investment costs and risks, especially in this area of fast-changing technology where other new technologies, for example, cable modems and wireless solutions, could displace this kind of high speed transmission capability.133  Importantly, in the arbitration between Verizon PA and Covad and Rhythms, the Commission found that Verizon PA was not required to own the splitter and thus was not required to provide this kind of functionality.


The CLECs’ demand for a line- or shelf-at-a-time splitter option should be rejected.

131
Covad/Intermedia/Rhythms St. 1.0 (Murray/Riolo Direct) at 29-30.

132
Verizon PA St. 2.3 (Panel Rebuttal) at 82.

133
Verizon PA St. 2.3 (Panel Rebuttal) at 81-82.  

VZ-PA M.B. at 45-46.  No other party addressed the issue in their briefs.  


Having reviewed the Verizon and  Covad/Rhythms testimony, I noted that the Company argument was nearly a verbatim repetition of its witnesses’ testimony.  VZ‑PA St. 2.3 at 81-82.  I find this testimony credible and a full rebuttal to the Covad/Rhythms position.  Accordingly, I have concluded that the Company should not be required to own the splitter and to provide this kind of functionality to the CLECs.

IV.  REMOTE TERMINAL COLLOCATION



By Order, entered June 22, 2000, at Docket Nos. R-00005350C0001, A‑310696F0002, A-310698F0002, and R-00005261, this Commission directed that the scope of this investigation be expanded to investigate revisions to Verizon’s collocation tariff (Tariff No. 218).  The revisions addressed the issues of collocation at remote terminal equipment enclosures (RTEEs).  



One of the primary reasons for inserting this issue in this proceeding was that the record was closed in Pennsylvania Public Utility Commission vs. Verizon Pennsylvania, Inc. and Rhythms Links vs. Bell Atlantic-Pennsylvania, Inc., (Collocation Case) at Docket Nos. R-00994697 and R-00994697C0001, respectively.  The Collocation Case dealt with collocation issues exclusively and was pending before Administrative Law Judge (ALJ) Chestnut.  I note that the parties in ALJ Chestnut’s case overlap almost identically with the parties to the instant proceeding.  More importantly, the parties submitted a partial settlement which ALJ Chestnut recommended for approval without modification in her Recommended Decision, dated February 2, 2001.  A copy of the settlement was attached to the February 2 Decision.  Further, by Recommended Decision, dated March 7, 2001, ALJ Chestnut presented her recommendations for the resolution of the remaining litigated issues.  Because there is some overlap in the concepts at issue in both cases and because I believe the Commission should decide both cases in a consistent manner, I hereby take official notice of the contents of both of ALJ Chestnut’s Recommended Decisions and the attached settlement documents.  52 Pa. Code §5.408.



AT&T described the issue and its importance in the following manner:


Remote terminal collocation allows CLECs to access the copper portion of a customer’s local loop at points in the network between the central office and the customer’s premises, where the copper first appears.  The ability of CLECs to obtain this form of collocation efficiently and economically thus is critical to the ability of Pennsylvania’s consumers – and especially those consumers whose voice grade telephony service is provisioned in part fiber and digital loop carrier facilities, rather than entirely through copper wire – to obtain competitive alternatives for advanced broadband services.  Stated another way, the ability of a competitor to collocate at remote terminals with forward-looking, cost-based rates, as well as just, reasonable and nondiscriminatory terms and conditions is vitally important to ensuring that Pennsylvania consumers are not Balkanized into broadband “haves” –the customers served solely through copper loops – and “have nots” – those served through fiber-DLC facilities.56 
* * *

As described further below, the deficiencies in Verizon’s proposal are numerous:

· uses individual case basis (ICB) pricing that is not cost-based or forward-looking, and is inherently anti-competitive;

· fails to provide cost support for the rates actually specified;

· seeks recovery of excessive site preparation costs; 

· provides no incentive for Verizon to minimize collocation costs; and

· requires CLECs to pay for larger amounts of space than they may actually require for interconnection in remote terminal equipment enclosures.

56
In its UNE Remand Order, the FCC noted the importance of giving CLECs access to the subloop:

We find that lack of access to unbundled subloops materially diminishes a requesting carrier’s ability to provide services that it seeks to offer.  We also conclude that access to subloop elements is likely to be the catalyst that will allow competitors, over time, to deploy their own complementary subloop facilities, and eventually to develop competitive loops. . . .   We also find that lack of unbundled access to the incumbent’s subloops would preclude competitors from offering some broadband services.

  
Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, Third Report and Order and Fourth Further Notice of Proposed Rulemaking No. FCC 99-238,  ¶ 221 (1999) (“UNE Remand Order”); ¶ 205.

AT&T M.B. at 21-23.  (Emphasis in the original.)

A.
TERMS AND CONDITIONS


AT&T argued that VZ-PA failed to comply with the FCC direction to take  CLEC collocation requirements into account in the Company growth plans by virtue of its refusal to renegotiate leases or easements or create new RTEE space to meet CLEC demand.  AT&T was concerned that the tariff language did not specify the CLECs’ entitlement to use existing rights-of-way for access to CRTEE.  AT&T complained that the tariff language required a CLEC to use more space than it needed and could lead prematurely to filling up the entire structure and denying access to other CLECs.  AT&T M.B. at 24-26.  MWCOM agreed with AT&T and added that the tariff failed to recognize the need for cross-connect collocated equipment back to the CLEC network.  Further, MWCOM requested that the Company be required to collocate using compatible DSLAM line cards to save space.  MWCOM M.B. at 20-22.  MWCOM criticized Verizon’s plan to use individual case basis (ICB) pricing instead of TELRIC rates.  MWCOM R.B. at 16‑19.  Covad/Rhythms complained that collocation costs were unnecessarily increased by requiring the CLECs to use Telecommunications Carrier Outside Plant Interconnection Cabinets (TOPICs).  Covad/Rhythms M.B. at 52-54.  The CLEC Coalition noted that, contrary to UNE Remand Order,  the Company had changed its position during the proceeding by supporting only virtual collocation (and not including physical collocation) in its rebuttal case.  They continued by challenging the Verizon requirement that CLECs pay for escort services anytime CLEC personnel entered a Remote Terminal (RT).  CLEC Coalition M.B. at 27-30.  



The Company responded by noting that it had agreed to provide a complete technical description of its facilities between the central office and the RTEE.  It denied that the FCC required Verizon to allow collocation in increments smaller than a single rack or bay.  VZ-PA asserted that security concerns for the integrity of its equipment justified the need for escort services.  It argued that the provision of DS3 transport to the CLECs between the RTEE and the serving wire center obviated the need for cross- connects to dark fiber or other transport mechanisms.  Finally, the Company claimed that, because the feeder distribution interface (FDI) was the only appropriate interconnection point, a TOPIC was required for access to the subloop.  VZ-PA R.B. at 34-36.



Having reviewed the record, the briefs and the tariff, I agree in part with Verizon and in part with the CLECs.  AT&T cited Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, First Report and Order, No. FCC 96-325, 11 FCC Rcd. 15499, ¶ 585 (1996).  The designated paragraph (¶585) in the FCC Order sets forth Verizon’s obligations to make collocation space available on a first come, first serve basis.  The Order specified:

…LECs should not be required to lease or construct additional space to provide physical collocation to interconectors when existing space has been exhausted . . . because section 251 (c)(6) allows incumbent LECs to provide virtual collocation where physical collocation is not practical for technical reasons or because of space limitations.  Consistent with the requirements and findings of the Expanded Interconnection proceeding, we conclude that incumbent LECs should be required to take collocator demand into account when renovating existing facilities and constructing or leasing new facilities, just as they consider demand for other services when undertaking such projects.

Id.  In addition, the Order directed collocators to use contiguous space where available.  Id.  In accordance with the FCC Order, I find that the Verizon commitment to “first come, first served” is appropriate and that the Company is not required to renegotiate leases or easements or create new RTEE space to meet demand.  On the other hand, whenever VZ‑PA intends to renovate existing facilities or construct or lease new facilities, it must plan to include additional space to accommodate demand from the CLECs.  Id.



In its response to concerns that the tariff allocated too much space to the collocation equipment, Verizon asserted that its tariff met the minimum space requirements set forth by the FCC Advanced Services Order.  VZ-PA R.B. at 35.  However, I find that the Company is reading the Advanced Services Order too narrowly. In the Matters of Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, FCC 98-48, First Report And Order, ¶43 (March 31, 1999) (Advanced Services Order).  While the FCC did specify that ILECs should make collocation space available in increments as small as a single rack, or bay, Verizon ignores the purpose of the discussion.  The purpose was to prevent ILECs from forcing the CLECs to use too much collocation space and exhaust collocation space prematurely.  Nothing in the language of the Advanced Services Order prevents the ILEC or this Commission from making smaller collocation space available in the appropriate circumstances.  Id.  I find that space limitations associated with collocation in RTEEs more than justifies reducing the size of the collocation space offerings. TA \s "Advanced Services Order" 


With respect to MWCOM’s concern about cross-connects, I find that I agee with Verizon.  My review of the record revealed that the subject was not well developed by either side.  Compare, VZ-PA St. No. 2.3 at 111 to MWCOM St. No. 1.0 at 31-36.  There appears to be agreement that the small size of RTEEs makes space limitations a paramount concern and that the small number of customers served by an RTEE will not make it economically feasible for the CLECs to build extensive facilities at the site or nearby.  While I agree with MWCOM that its RTEE served customer must be connected to the MWCOM network, the MWCOM evidence presented does not clarify why it is more efficient to use cross-connects at the RTEE (and whatever space is required) than to gain access to the same customer’s signal at the wire center using DS1 and DS3 transport.



With respect to TOPICs, I agree with the Company.  Tariff No. 218 provides that for twisted pair connections (where a cross-connect field is not located in the RTEE) the CLEC must provide a TOPIC on a CLEC-secured easement at or near the FDI.  VZ‑PA St. No. 2, Ex. 3, Original Sheet 65, ¶L.2.f.  Covad/Rhythms argue against this requirement.  Covad/Rhythms M.B. at 52-54.  However, there is nothing in the record to support their conclusion.  More specifically, they cross‑examined the Company witnesses on this subject, but did not establish any reason why this requirement is technically unreasonable or inefficient.  Accordingly, Verizon has carried its burden, and I recommend no change.



With respect to the CLEC Coalition concern about the shift in the Company position to support for only virtual collocation at RTEEs, I agree with the CLEC Coalition.  I note that Verizon did not change the terms of Tariff No. 218 which offers both virtual and physical collocation at RTEEs.  In addition, I emphasize that the FCC Advanced Services Order requires ILECs to offer physical collocation insofar as there is space available.  To the extent that VZ-PA wishes to limit its RTEE collocation offering only to virtual collocation, I find the position is without merit.



With respect to the escort issue, there is no reason not to extend the settlement terms in the Collocation Case to similar issues in this case.  More specifically, the parties have agreed to end the security escort issue by allowing VZ-PA to provide an escort at no expense to the CLEC when the CLEC employee needs access to a wire center collocation area.  See, Settlement Attached to February 2 Collocation Case Decision, Ex. 2, Collocation Terms And Conditions Agreed To By The Settlement Parties, ¶16, Section 2.F.7.d at 16.  Interestingly, the parties included a one sentence provision which allows CLEC personnel access to the wire center collocation area seven days a week and 24 hours a day.  However, that language is followed by a comment that the Settlement Parties have not agreed to the last sentence of that one sentence section.  Id. at Section 2.F.7.e at 16.  I see no distinction between a wire center and a RTEE.  In addition, I find that the FCC specified that the CLECs should have access to their collocated facilities, 24 hours a day and seven days a week.  47 C.F.R. §51.323(i).  Accordingly, I recommend the settlement terms should be applied to collocation areas in the RTEEs as they have been applied to collocation areas in wire centers.  Accordingly, the language in CRTEE portion of Tariff No. 218 (VZ-PA St. No. 2, Ex. 3, Section 2, Original Sheet 66, ¶L.4.) must be revised to match the settlement language in 2.F.7.e. at 16.

B.
LINE CARD COLLOCATION AND FIBER FED LOOPS


The common name for this issue is “plug and play.”  It concerns the question of whether CLECs should be permitted to render DSL service by inserting CLEC line cards into a Verizon owned Digital Subscriber Line Access Multiplexer (DSLAM) at an RTEE.  The crucial issue is whether this concept is technically feasible.  In this regard this Commission recently determined that the question of technical feasibility should be developed at a technical conference.  This Commission ruled:


The technical aspects of the issues presented by the parties in this area remain unclear.  However, what is clear is that technology developments in this area are occurring at a rapid pace.  Those developments will obviously impact our Decision in this matter.  For these reasons, it appears that a technical conference relating to this issue would be appropriate.  Accordingly, we shall direct that the parties respond in writing within seven (7) days of entry of this Opinion and Order, advising the Commission as to whether a technical conference facilitated by Commission staff would be appropriate to address this issue and in reaching an expedited resolution.  Our intention is to afford the technical experts of each party the opportunity to address the feasibility of Verizon providing this service at this time.  We would expect the parties to apprise us of similar efforts taking place in other jurisdictions.

Petition of Covad Communications Company for an Arbitration Award Against Bell Atlantic-Pennsylvania, Inc., Implementing the Line Sharing Unbundled Network Element and Petition of Rhythms Links, Inc., for an Expedited Arbitration Award Implementing Line Sharing, Opinion and Order, entered November 15, 2000, at Docket Nos. A‑310696F0002 and A‑310698F0002, respectively, (Slip Op. at 19).  VZ‑PA M.B. at Ex. H.  My review of the docket entries for these cases demonstrated that the technical conference had not yet been held.  Because the Commission has indicated it wishes to defer its decision on the “plug and play” issue until the completion of the technical conference, I have concluded that a recommendation by the undersigned would be premature.



With respect to the Commission inquiry into the activities of other jurisdictions, I note that “plug and play” has been accepted in two jurisdictions.  Investigation by the Department on its own motion as to the propriety of the rates and charges set forth in M.D.T.E. No. 17, filed with the Department by Verizon New England, Inc. d/b/a Verizon Massachusetts on May 5 and June 14, 2000, to become effective October 2, 2000, D.T.E. 98-57-Phase III-A, Massachusetts Department of Telecommunications and Energy, Order On Motions For Reconsideration, Clarification, Extension Of Time, And Extension Of Judicial Appeal Period, And Request For Reexamination Of Compliance Filing, entered January 8, 2001 (Slip Op).  See, Covad/Rhythms Out-Of-State Regulatory Decisions, Vol. III, MA at 43-45 and MWCOM R.B., Ex. A at 32-33.  Arbitration Decision in 00-312/00-313 (Consolidated) issued August 17, 2000 (Arbitration of Covad and Rhythm’s with Ameritech Illinois), (“Illinois Order”), at page 32.  (A copy of the Illinois decision was not provided by the parties.)

C.
COSTS


The Company described its RTEE collocation application process, as follows:

Q.
PLEASE DESCRIBE THE THREE NEW APPLICATION INQUIRIES.  

a.
The Serving Address inquiry provides the subtending FDIs of the RT to the CLEC and the range of served addresses of each FDI.  The Preliminary Engineering Records Review provides to the CLEC information regarding the type of enclosure; whether the enclosure is on a private or public easement; and if on a private easement, whether Verizon PA has assignable rights under that easement.  The Site Survey for Space Availability determines whether there is space to accommodate the CLEC's application.  Verizon PA will provide the result of each query to the CLEC as it is completed to provide the CLEC the opportunity to cancel its application in response to the information.  Cancellation enables the CLEC to avoid additional processing costs.

Q.
DO THE CRTEE REVISIONS TO TARIFF 218 CONTAIN ANY NEW PRICES THAT ARE NOT ALREADY PRESENT IN OTHER PARTS OF THE TARIFF?

A.
Verizon PA introduced individual case basis (“ICB”) charges for the three application inquiries described above.  Verizon PA will file a fixed rate after it gains experience processing these queries.  


Verizon PA will assess site preparation and engineering and implementation charges per application.  Given the unique circumstances of each RTEE location, Verizon PA does not believe a standard charge is achievable or economically feasible.  


All other rates in the CRTEE tariff cross-reference rates already contained in existing tariffs.

VZ-PA St. No. 2 at 53-54.  (Emphasis in the original.)  The CLECs opposed this ICB format because there was 1) no assurance these services would be priced at TELRIC rates, 2) no assurance the rates would be cost based, 3) no incentive to minimize costs, 4) no protection from cost overruns, 5) no expeditious mechanism to permit a timely challenge to the fee, 6) no protection from discriminatory treatment, 7) no time limit on how long the ICB format would remain in effect and 8) no way to anticipate costs in the CLEC business planning process.  The CLECs dismissed the Company’s alleged lack of experience because Verizon had compiled rate proposals for other items without prior experience.  The CLECs believed that VZ-PA had cost models which could project costs in this instance, as well.  They urged the Commission to set the rates on the average costs to allow collocation at any of the various RTEE configurations.  Finally, AT&T noted that the Tariff No. 218 language in Section 2.L.2.i should be revised to reflect the first CLEC’s responsibility for its pro rata share of RTEE conditioning costs.  See e.g., AT&T St. No. 1 at 34-38 and Covad/Rhythms Jt. Test. at 165-167.  The only alternative pricing suggestion came from the Covad/Rhythms witnesses who suggested the price for applications be set at 50% of the fee for central office applications pending review of a cost study from Verizon.  Id. at 169.



Verizon acknowledged its obligation to assess the CLECs only their pro rata share of RTEE conditioning costs.  Therefore, I recommend that Tariff No. 218, Section 2.L.2.i be amended by inserting the words “pro rata” as follows: 

The CLEC is responsible for the pro rata cost of any conditioning of the remote terminal equipment enclosure such as building new conduit, additional power and HVAC. . . . The pro rata cost for such conditioning will be recovered in the site preparation fee….

VZ-PA St. 2.0, Ex. 3, Tariff No. 218, Section 2.L.2.i, Original Sheet 65.



I generally agree with the CLECs that ICB format is not acceptable.  I certainly reject the Company premise that it could not set a rate without some experience in the field.  Further, I agree with all of the points raised by the CLECs in their critique. However, because Verizon did not provide a cost study, the evidence in the record makes it difficult to set numerical rates in a situation where no values were proposed by the Company.  Since VZ-PA had the burden of proof and failed to justify the ICB rates, I considered setting the rates at zero.  I rejected the idea because it failed to account for the fact that the Company will incur costs in the installation process to collocate CLEC equipment at the RTEEs.  By the process of elimination the recommendation of the Covad/Rhythms witnesses was the only thing left.  They recommended a fee for RTEE collocation applications at 50% of the fee for central office application.  Covad/Rhythms Jt. Test. at 169.  In part, I attribute this logic to the smaller size of the RTEEs as compared to the central offices.  The settlement rate for central office applications is $5000.  Accordingly, the new fee for RTEE applications would be $2500 which coincides with the Verizon original request.  I agree and so recommend.  



I also find that the same 50% logic should be applied to other settlement rates from the Collocation Case where the tasks are similar.  The RTEE tariff lists a “Site Survey for Space Availability” fee as ICB.  VZ-PA St. No. 2, Ex. 3, Tariff No. 218,  Section 2.J.5 at Original Sheet 62.  The settlement rates from the Collocation Case list a “Site Survey Report Fee” at $800. Settlement Attached to February 2 Collocation Case Decision, Ex. 1, CLEC Collocated Interconnection Service, Rates and Charges, Section 2.J.5.  The tasks appear to be very similar.  Accordingly, I recommend that the nonrecurring Site Survey for Space Availability for RTEEs fee be set at $400.



Further, the RTEE tariff lists an “Engineering and Implementation Fee” as ICB. VZ-PA St. No. 2, Ex. 3, Tariff No. 218,  Section 2.J.5 at Original Sheet 62. The settlement rates from the Collocation Case list an “Engineering and Implementation per initial request” fee at $3,481.18.  Settlement Attached to February 2 Collocation Case Decision, Ex. 1, CLEC Collocated Interconnection Service, Rates and Charges, Section 2.J.1.a.  The tasks appear to be very similar.  Accordingly, I recommend that the nonrecurring Engineering and Implementation Fee for RTEEs be set at $1740.09.



In addition, the RTEE tariff lists a “Site Preparation Fee” as ICB. VZ-PA St. No. 2, Ex. 3, Tariff No. 218,  Section 2.J.5 at Original Sheet 62. The settlement rates from the Collocation Case list as part of the Secured Collocation Open Physical Environment (SCOPE) section a “Construction, per equipment bay” fee at $194.32.  Settlement Attached to February 2 Collocation Case Decision, Ex. 1, CLEC Collocated Interconnection Service, Rates and Charges, Section 2.J.2.b.  The tasks appear to be identical because the Company currently contemplates installing nothing smaller than a CLEC equipment rack or bay.  In this instance, the size of the task will not vary according to the difference in size between a central office and an RTEE.  Accordingly, I recommend that the nonrecurring Site Preparation Fee for RTEEs be set at $194.32.



The RTEE tariff lists an “RTEE Serving Address Inquiry” fee and a “Preliminary Engineering Records Review” fee both as ICB. VZ-PA St. No. 2, Ex. 3, Tariff No. 218,  Section 2.J.5 at Original Sheet 62. The settlement rates from the Collocation Case did not list any similar or equivalent rate for these two items.  The testimony, quoted above, did not indicate that whether these were manual or automated functions.  I regard them as database review functions.  The only proxies I could find in the record were the manual loop qualification procedure and the loop engineering query.  I regard the manual loop qualification procedure as similar to the RTEE Serving Address Inquiry fee.  I find the fees for both tasks should be the same.  Accordingly, the nonrecurring RTEE Serving Address Inquiry Fee should be set at $47.63.  I applied the same logic to the fees for Preliminary Engineering Records Review and loop engineering query.  Accordingly, the nonrecurring Preliminary Engineering Records Review fee should be set at $61.80.



The above recommendations provide a specific dollar rate to replace each of the tariff items listed as “ICB.”  These recommendations are based on the record and are replacements for the proposals the Company should have made as a result of a cost study.  I further recommend that Verizon be required to return to the Commission at the expiration of one year from the entry of the Commission’s order resolving the exceptions to this Decision with a verifiable cost study which would support new proposed rates for these items.  I find the rates set above will be sufficient to “get the ball rolling” and give VZ-PA the experience it wanted to prepare rates for these services.  At the same time, the above rates will preserve the opportunity for the CLECs to collocate at the RTEEs with known predictable costs.



Finally, my review of the settlement rates in the Collocation Case revealed a small problem vis‑a‑vis the RTEE collocation rates pending before me.  More specifically, included in the settlement documents was Exhibit No. 1 which set forth the agreed upon rates (Section J) for collocation at central offices.  Not surprisingly, the format and pricing in Section J was changed from the original submission.  I also noted that the tariff filing (VZ-PA St. No. 2.0, Ex. 3) in my case had been cross‑referenced to the original filing in Collocation Case.  The settlement format and pricing in Section J no longer matched the cross‑references in the filing in my case.  At my request, the Company provided revised copies of VZ-PA St. No. 2.0, Ex. 3, Tariff No. 218, Section 2.J.5 at Original Sheets 62 and 62A which were intended to update the cross‑referenced portions.  A copy of each sheet is accepted into the record and attached to this Decision and marked Appendix B.  Appendix B does not reflect my recommended revisions.  The revisions are shown on Appendix A.  

V.  DARK FIBER

A.
TERMS AND CONDITIONS


The two best arguments on this portion of the dark fiber issue were presented by Sprint and NEXTLINK.  Because I agree with their descriptions of the issues and almost everyone of their arguments, I will set forth their arguments below and briefly explain my disagreements at the conclusion of their presentations.



Sprint argued as follows:


Dark fiber is “fiber that has not been activated through connection to the electronics that “light” it, and thereby render it capable of carrying communications services.”30  According to the FCC, there are three portions of the telecommunications network for which dark fiber is required to be provided on an unbundled basis:  (1) loops; (2) subloops; and (3) interoffice transport.  Loop unbundling shall be addressed immediately herein; subloop unbundling shall be addressed in Section VII.


Verizon proposes to offer only two types of dark fiber:  interoffice (“IOF”)31 and loops.32  Verizon does not propose to tariff either of its dark fiber “offerings.”  Moreover, because Verizon’s definition of dark fiber includes the concept of a “continuous” fiber optic strand, Verizon’s dark fiber offering does not include situations in which splicing is required.33 


Sprint opposes the terms and conditions of Verizon’s dark fiber “offering” for several reasons.  First, Verizon’s dark fiber proposal does not contemplate making it available via Commission-approved and enforceable tariffs.34  Presumably, CLECs would have negotiate for rates, terms and conditions of access to Verizon’s dark fiber.  Therefore, if Verizon was to prevail, CLECs seeking to order dark fiber would be subject to take Verizon “at its word” regarding facts that Verizon would allege limit dark fiber’s availability or its terms and conditions.  As Sprint witness Flurer testified, fully unbundled dark fiber is essential to promoting competition in providing advanced services.35  Verizon’s proposal not to tariff unnecessarily blocks the ability of competitors to offer advanced services.


Moreover, as the Commission in the Global Order correctly recognized, the FCC requires ILECs to unbundle network elements and tariff the resulting UNEs so that they are available as a leasing option to CLECs who wish to provide competitive local exchange services through a combination of leased elements and their own facilities.36  The Commission also recognized that it may require access to facilities or capabilities within the local loop, such as sub-loop elements.37  By not making dark fiber a tariff offering, Verizon would reduce its obligations under the Global Order. 

 
Second, Sprint objects to Verizon’s limitation of the definition of dark fiber to a “continuous” fiber strand.  Verizon proposes that a CLEC may interconnect with Verizon’s dark fiber at the following hard termination points:  fiber distribution frames, industry standard fiber distribution panels, or when in a Verizon central office, at the CLEC’s collocation arrangement.38 


It is Sprint’s position that FCC Rule 51.319(a)(1) is broad in its requirement that an ILEC provide nondiscriminatory access to the local loop, including inside wiring owned by the ILEC, on an unbundled basis to any requesting telecommunications carrier for the provision of a telecommunications service.39  In this regard, Sprint submits that the local loop should be defined to include, but not be limited to, DS1, DS3, fiber, and other high capacity loops.40

Finally, Sprint supports the testimony of ATX/Nextlink witness Johnson rejecting Verizon’s allegation concerning the need to reserve dark fiber for Verizon’s own use.  Verizon’s position is not credible or reasonable.  As Dr. Johnson testified, Verizon has proposed to reserve many unlit fibers for its own use, including an allowance for unspecified growth, as well as emergency spares.41  Under Verizon’s proposal, it retains unfettered rights to reserved fiber, whereas CLECs leasing dark fiber would contribute to cost of maintaining the spare inventory due to the use of fill factors and by contributing to the cost of maintaining spare conduit capacity.  If Verizon’s reserve supply of unlit fibers ever runs low or if more fiber is needed to accommodate growth, Verizon could accommodate the installation of additional fiber cable.  


Therefore, there remains a “cost effective alternative,” as Dr. Johnson noted, to Verizon’s speculative, self-serving position.42  In addition to the recommendation that this Commission adopt guidelines concerning the reservation of unlit fibers, Sprint supports the following recommendations made by Dr. Johnson:

Second, I recommend CLECs should be allowed to dip into this reserve supply of unlit fibers in the event that one of the fibers they are renting from Verizon fails.  Unless CLECs are provided with some assurance that dark fibers that fail will be replaced from Verizon’s inventory of emergency spares, each CLEC may be forced to rent additional spare fibers in order to provide their own emergency reserve. . . . This policy is appropriate because CLECs are contributing, through the fiber fill factor, to the cost of the spare fibers which Verizon sets aside for emergencies.  

ATX/Nextlink at 39.  


Clearly, Verizon’s position on dark fiber remains contrary to the FCC’s UNE Remand Order requiring that Verizon must offer unbundled access to dark fiber.  While Verizon claims that its unbundled dark fiber loop offering complies with the FCC’s UNE Remand Order,43 it does not.  Several parties, including Sprint, have demonstrated that Verizon’s dark fiber terms and conditions are unreasonable and too restrictive for purposes of the FCC’s UNE Remand Order [at ¶207].44
30
Sprint St. No 1.0 at 2, citing, UNE Remand Order ¶ 174. 

31
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Sprint M.B. at 11-14.



NEXTLINK argued, as follows:



1.
Availability Of Unlit Fibers.


The Joint ATX/NEXTLINK Testimony of Dr. Ben Johnson identifies a number of concerns relating to the terms and conditions under which Verizon Pa. will provision dark fiber to CLECs.  Characteristically, Dr. Johnson expressed his concern that “Verizon proposes to reserve many unlit fibers for its own use, including an allowance for unspecified growth, as well as emergency spares, making it difficult or impossible for CLECs to gain access to these fibers.”21  Dr. Johnson also pointed out that Verizon Pa. has not filed a proposed tariff for the provisioning of dark fiber to the CLECs.22  Dr. Johnson testified that Verizon Pa.’s stated policy and other aspects of its approach present an important but yet unresolved conflict.  Dr. Johnson stated that CLECs “will already be paying for some of Verizon’s spare fiber capacity, because the proposed dark fiber rates were developed using ‘fill’ factors (for both the fiber itself and the conduit system) which effectively provide Verizon with a reserve, or cushion, which it can use to accommodate many of the same needs mentioned above.”  However, under its approach Verizon Pa. retains the right to reserve a substantial number of unlit fibers for its internal needs while requiring the CLECs that lease dark fiber to contribute to the cost of maintaining VZ-Pa.’s spare dark fiber inventory and spare conduit capacity.  Dr. Johnson pointed out that such spare conduit capacity can be used for the installation of additional fiber cable if Verizon Pa.’s supply of unlit dark fibers becomes exhausted.23

Dr. Johnson’s testimony explained that the Massachusetts Department of Telecommunications and Energy (“Mass. DTE”) has expressed similar concerns on policies that would allow Verizon Massachusetts Inc. (“Verizon Mass.” or “VZ-Mass.” – the incumbent local exchange carrier, or ILEC, that is a sister affiliate of Verizon Pa. in Massachusetts) to hold in reserve an excessive amount of fiber.  Dr. Johnson quoted in his testimony the relevant holding of the Mass. DTE when it dealt with this issue:

In summary, the concern we raised in the Phase 3 Order about an artificial barrier to competition remains valid. We find that Bell Atlantic's proposed language would codify the excuse of an unspecific service obligation to limit the availability of dark fiber to its competitors. Accordingly, unless Bell Atlantic has received a specific order for fiber-related service from a given customer, it may not reserve the use of a fiber strand for that customer and thereby limit its availability to CLECs. The compliance filing shall reflect this provision. [Order, D.P.U./D.T.E. Docket Nos. 96-73/74, 96-75, 96-80/81, 96-83, 96-94, Phase 4-N, December 13, 1999, pp.19-20.]24
Dr. Johnson’s recommendations on this issue were as follows:

First, I recommend that the Commission reject any effort by Verizon to insert vague language into its dark fiber tariff which would give it wide discretion to reserve unlit fibers for itself, or to deny CLECs reasonable access to unlit fibers. Instead, the Commission should [adopt] limitations similar to those required by the Massachusetts DTE. Such limitations will ensure that Verizon does not have unbridled discretion to deny CLECs access to its unlit fibers. Second, I recommend CLECs should be allowed to dip into this reserve supply of unlit fibers in the event that one of the fibers they are renting from Verizon fails. Unless CLECs are provided with some assurance that dark fibers that fail will be replaced from Verizon’s inventory of emergency spares, each CLEC may be forced to rent additional spare fibers in order to provide their own emergency reserve. The approach I recommend is far more efficient than if each carrier is forced to maintain its own separate inventory of reserve fibers. This policy is also appropriate because CLECs are contributing, through the fiber fill factor, to the cost of the spare fibers which Verizon sets aside for emergencies. If CLECs have with access to these reserve fibers in the event of an emergency, they will receive value in return for their contribution toward the cost of maintaining this inventory.25

It must be noted that in response to the Mass. DTE directives, Verizon Mass. made a tariff filing on or about August 31, 2000, that contained a revised Dark Fiber Service Description.26  This filing specifically states:

17.4.2

Maintenance Spares

A.
In order to maintain network survivability and reliability of the Telephone Company [VZ-Mass.] network, the Telephone Com​pany reserves the right to designate up to five percent of fibers in a sheath with a minimum of two fibers in cables with twelve to twenty-four fibers and no more than twelve fibers in larger fiber cables as maintenance spares.  These maintenance spares are not available for dark fiber.

1.
If the Telephone Company denies a request for dark fiber and has reserved fibers in excess of these amounts for its own business needs, the Telephone Company shall inform the TC of its doing so, and the reasons therefore.  The dispute resolution procedures set forth in this tariff will govern any ensuing disagreement between the TC and the Telephone Company.27

Although Verizon Pa. disagrees with the positions of Dr. Johnson on this issue, the fact remains that the Mass. DTE has implemented certain directives that reasonably limit the discretion of Verizon Mass. to deny access to its available dark fiber resources.28  The Commission can place the same reasonable limitations on the exercise of Verizon Pa.’s discretion for the provisioning of dark fiber within its service area in Pennsylvania.  Such action is mandated not only by the facts in this case but also by the terms of the FCC’s Order that approved the merger of Bell Atlantic Corp. and GTE Corp. into Verizon Communications Corp. (the parent corporation of VZ-Mass. and VZ-Pa.).  It is beyond doubt that the Verizon Mass. dark fiber tariff provides better terms and conditions for dark fiber availability and provisioning for CLECs operating in the service area of and interconnecting with VZ-Mass.  Under the directives of the FCC Order approving the Bell Atlantic – GTE Merger, CLECs operating in the service areas of Verizon Communications Corp. subsidiary ILECs outside Massachusetts are entitled to the same treatment.29


2.
Definition of Dark Fiber

Dr. Johnson testified that Verizon Pa.’s definition of dark fiber as an “unlit continuous fiber optic strand” which is not considered continuous “if splicing is required to provide fiber continuity between locations” is unduly restrictive, reduces the availability of dark fiber resources to requesting CLECs, and increases the costs to CLECs for configuring and constructing their respective networks.30  Dr. Johnson described in great detail a number of ways where the use of VZ-Pa.’s unduly restrictive definition for dark fiber may lead to the unavailability of dark fiber for requesting CLECs.  Dr. Johnson provided the following example:

Consider a simplified example as shown on Schedule 1: Assume a CLEC needs some fiber to transport traffic between Verizon wire centers A and D, and the CLEC pays Verizon to find out if any dark fiber is available between these locations. If a continuous fiber optic strand does not currently exist all the way from A to D, Verizon will report back to the CLEC that dark fiber is “not available”. Verizon could report that dark fiber is “not available” even if it has plenty of unlit fibers that could be used for this purpose. For instance, it might have fibers connecting A and B, as well as fiber connecting B and D. Similarly, it might have fibers available along the route from A to C, from C to F and from E to D. 


In this example, it is obvious that, with a bit of effort, Verizon could piece together a continuous fiber optic path between A and D. There are multiple ways this could be accomplished, yet, because a pre-existing “continuous strand” does not exist with A and D as the specific originating and terminating points, under Verizon’s proposal, it would be free to report back to the CLEC that dark fiber is not available. In fact, under its proposal, the only way the CLEC could gain access to any of this dark fiber would be if it were to submit (and pay for) enough queries concerning enough potential points of origination and termination to learn about the segments of unlit fiber which are available along various portions of the potential routes from A to D. If  the CLEC succeeded in learning about these segments, it would then need to rent the fibers in question and establish a collocation arrangement in each of the central offices, in order to splice these fiber segments together, in order to achieve the overall goal of connecting A to D.31

Dr. Johnson further explained that Verizon Pa.’s definition of Loop Dark Fiber as originating “at a collocation arrangement in a BA Central Office” and terminating “at BA's hard termination point in the main telco room at an end user premises within the serving wire center” as being far too restrictive.32  Dr. Johnson testified that:

CLECs should be allowed to rent smaller segments of dark fiber, wherever these exist within Verizon’s network and it is technically feasible for the CLEC to utilize these segments. At a bare minimum, CLECs should be allowed to rent unlit fibers from the central office to Verizon’s FDIs. This would allow competitors to use these fibers in conjunction with unbundled subloops (using Verizon’s copper distribution cable).  Similarly, CLECs should be allowed to rent unlit fibers from the central office to “nodes” in Verizon’s fiber network, or any other point where it is technically feasible to provide the CLEC with access to the cable. The Massachusetts DTE recently reached a similar conclusion in this regard, when it required Verizon to make dark fiber available at all splice points, as well as at all collocation and hard termination points. [Order, Docket Nos. 96-73/74, 96-75, 96-80/81, 96-83, 96-94, August 17, 2000]33

Although Verizon Pa. vigorously disputes the technical feasibility of making dark fiber available to CLECs “at all splice points,”34 the dark fiber tariff that Verizon Mass. has put in place in response to the related directives of the Mass. DTE conclusively refutes Verizon Pa.’s arguments on the technical feasibility of this alternative.  The relevant part of the VZ-Mass. dark fiber tariff reads as follows:

Unbundled dark fiber may be accessed at existing hard termination points (e.g., fiber distribution frames, industry standard mechanical fiber connectors), at existing splice points (per DTE Phase 4N Order) or, for collocation arrangements, at the fiber tie augment on the POT bay.35
Whether or not Verizon Pa.’s Witness Albert “violently” disagrees with the Mass. DTE directives is totally irrelevant and immaterial for purposes of this proceeding.  Simply put, technically feasible alternatives that are applicable for the network of Verizon Mass. are also applicable to the network of Verizon Pa. since both affiliated ILECs utilize generally similar telecommunications technologies and network arrangements.


Dr. Johnson put forward the following recommendations:

First, the Commission should insist on tariff language which makes it easier for CLECs to identify the existence and location of unlit fibers, and to gain access to these fibers. For instance, CLECs should not be required to specify the exact location where they want the fiber to originate or terminate; instead, CLECs should be allowed to submit broadly worded requests, so that a single request can uncover all potentially relevant unlit fiber. Second, the tariff should provide CLECs with the option of splicing fiber segments together under an efficient, low cost, “virtual collocation” arrangement. Third, the tariff should incorporate appropriate tariff provisions which ensure that CLECs have the option of renting unlit fiber segments between any combination of locations where it is technically feasible to provide the CLEC with access to the fiber, including all collocation and hard termination points, as well as all accessible splice points.36


3.
Dark Fiber Records Review


Dr. Johnson demonstrated in great detail the distinct possibility that Verizon Pa. may apply multiple “Dark Fiber – Records Review” non-recurring charges (“NRCs”) to CLECs that seek to obtain information of dark fiber availability from VZ-Pa.  Dr. Johnson also opined that the ambiguity of Verizon Pa.’s proposed $224.67 NRC for the “Dark Fiber – Records Review” may lead to the application of this NRC at a level of “$224.67 times the number of fiber strands it [the CLEC] needs, for each potential point-pair combination it wants to know about.”37  Clearly, this potential application of the VZ-Pa. proposed $227.67 NRC for the “Dark Fiber – Records Review” will unduly and significantly restrict the availability of appropriate dark fiber capacity to requesting CLECs.  Such restriction would be clearly impermissible under the Telecommunications Act of 1996 and its implementation by both the FCC and this Commission.


Verizon Pa.’s rebuttal testimony suggested that the “CLECs pay records review charges per pair of dark fiber ordered between two locations,” that “CLECs are not charged for a records review if they do not place an order for dark fiber,” and that “if Verizon informs a CLEC that dark fiber is not available between the two points specified, the CLEC will not pay the charge.”38  Although VZ-Pa.’s statements may provide some clarification, they do not totally ameliorate the concerns expressed in Dr. Johnson’s testimony.  The Commission should direct Verizon Pa. to further clarify the relevant provisions of its tariff so that even if a CLEC rents more than one pair of dark fiber between the same two locations only one “Dark Fiber – Records Review” NRC should apply.
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NEXTLINK M.B. at 8-15.  (Emphasis in the original.)  Having reviewed the parties' briefs and the Massachusetts decision, I agree with almost everything above.  Consolidated Petitions of New England Telephone and Telegraph Company d/b/a Bell Atlantic Massachusetts, Teleport Communications Group, Inc., Brooks Fiber Communications of Massachusetts, Inc., AT&T Communications of New England, Inc., MCI Telecommunications Company, and Sprint Communications Company, L.P., pursuant to Section 252(b) of the Telecommunications Act of 1996, for arbitration of interconnection agreements between Bell Atlantic-Massachusetts and the aforementioned companies, Massachusetts Department of Telecommunications and Energy, dated December 13, 1999, at Docket Nos. D.P.U./D.T.E. 96-73/74, 96-75, 96-80/81, 96-83, 96‑94-Phase 4-N (Slip Op.) (MA Phase IV Case).  In its Reply Brief, Sprint offered a more moderate position on the question of accessibility of dark fiber at splice points.  It explained that Verizon and NEXTLINK were at extreme positions.  Sprint recommended that the determination of reasonable splice points beyond the hard termination points would be better addressed in a one-time technical workshop.  Sprint R.B. at 6-7.  I agree and recommend that the workshop be held within 60 days of the entry of the Commission order which resolves the exceptions to the Recommended Decision and in sequence with the 30 day expedited workshop ordered above.

B.
COSTS


The CLECs criticize the cost study methodology used by Verizon to calculate the rates for dark fiber.  Some of the criticisms have been examined above and will not be repeated, i.e. using the inflated EF&I factor and failing to use Scenario 9 modifications.  In addition, Covad/Rhythms disagreed with the Company's use of the Vintage Retirement Unit Cost (VRUC) database and pointed out the Company also failed to correctly account for the fact that dark fiber is part of the fill factor.  I agree with all of the criticisms levied at the VZ-PA cost study and the proposed rates produced thereby.  At the risk of continued repetition, this cost study is simply another example of manipulating the Company data to delay competitive use of its network and maximize  profits.



The record does include an alternative.  Dr. Johnson, the ATX/NEXTLINK witness, submitted testimony to justify rates based on corrections to many of the flaws in the Verizon study.  Much of his critique was validated by the Department decision in the MA Phase IV Case which rejected the vast majority of the arguments offered by Bell Atlantic-Massachusetts.  Those arguments are substantially the same as the ones offered by VZ-PA in this case.  



The Company has also criticized Dr. Johnson's work.  There is even some merit to the Company's position.  However, I find that the parties have only demonstrated that the record contains two sets of flawed rate proposals.  Because Verizon had the burden of proof and failed to carry it by virtue of its refusal to comply with prior Commission orders, I cannot recommend the Company position.  Accordingly, the choices are no rates or Dr. Johnson's rates.  Again, I find that "no rates" fails to recognize the fact that VZ-PA will incur costs to provide these services.  Thus, I chose Dr. Johnson's proposal.  When and if Verizon chooses to return to the Commission with a rate proposal which complies with the prior Commission orders, it may be possible to set new rates.  In the interim, I find the rates proposed by Dr. Johnson to be just and reasonable and recommend their adoption by the Commission.

VI. SUB-LOOP UNBUNDLING
A.
TERMS AND CONDITIONS


The following Verizon argument on the subject of sub-loop unbundling is exemplary:


In compliance with the FCC’s UNE Remand Order, Verizon PA offers the CLECs access to sub-loops.171  Verizon PA has not included terms and conditions for these offerings in its tariff, but instead offers standard interconnection agreement language to all CLECs subsequent to negotiations and discussions with interested parties.  Only ATX/NEXTLINK witness Dr. Johnson has argued that Verizon PA should spend the time and resources to develop and tariff offerings about which no CLEC has expressed interest at the bargaining table.172

As Verizon PA witness Ms. Stern testified, Verizon PA has negotiated with CLECs in good faith in a timely manner to meet the two sub-loop requests they have made to date, i.e., for feeder and distribution, and will continue to negotiate in good faith to meet future CLEC requests.173  No record evidence demonstrates that Verizon PA should be required to develop offerings that CLECs have not requested to date, especially given the great time and expense associated with these undertakings.174

Verizon PA’s approach has worked and has satisfied all interested CLECs.  Requiring Verizon PA to unilaterally develop offerings without CLEC input, and indeed without any expressed interest on the part of the CLECs at the bargaining table, would be waste of resources.
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173
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174
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VZ-PA M.B. at 55-56.  (Emphasis in the original.)  Unfortunately, the above argument is exemplary only as an illustration of a hindrance.  In this instance, the Company acknowledged its responsibility to provide access to unbundled sub-loops.  More importantly, what the Company does not acknowledge is that the FCC set forth the minimum number of sub‑loop interconnection points.  UNE Remand Order at ¶¶202-229.  47 C.F.R. §51.319(a)(1)-(2).  The Company also does not acknowledge the fact that once sub-loops became a UNE, there was a requirement that those services be tariffed.  Global Order at 61.  The Company also does not explain why its tariff proposal failed to offer a complete package of rates for unbundled access to Verizon's sub-loops as contemplated by a prior Commission Order.  Covad Communications Company, MCI WorldCom, Inc. and Rhythms Links, Inc. et al. v. Bell Atlantic-Pennsylvania, Inc., Order, entered June 22, 2000, at Docket Nos. R‑00005350C0001, A-310696F0002, A-310698F0002 and R‑00005261 (Slip Op.) (June 22 Order).  ATX. NEXTLINK, Sprint, and the CLEC Coalition all opposed the Company offering.



Having reviewed the parties' briefs, the record and the cases cited therein, I agree with the following arguments from Sprint.  In its Main Brief, it argued:


It is Sprint’s position that Verizon must offer unbundled access to sub-loops, or portions of the loop, at any accessible point.45  It is also Sprint’s position that Verizon’s unbundling of sub-loops must be tariffed.  


Verizon only proposes to provide access to the metallic distribution pairs/facilities of Verizon’s network and only at feeder distribution interfaces (“FDIs”), in accordance with a pre-established Unbundled Sub-Loop Arrangement (“USLA”).46  The CLEC must first pay an “application/research fee.”  In the application, the CLEC must “detail” the existing Verizon FDI locations where the CLEC is interested in accessing sub-loops and provide “calculations” of potential future demand for sub-loops.47

Verizon then “proceeds with a site survey, designs the required work order and prepares a cost estimate”.48  No time limits are imposed upon Verizon to undertake these matters.  If the CLEC elects to proceed, it will place a deposit of 50% of the estimated cost.  Upon payment of the deposit, the design will be completed and forwarded to construction for implementation.49  As noted by ATX/Nextlink witness Johnson, the CLEC pays the remaining portion of the total cost incurred by Verizon regardless of how high this charge may be.50  The CLEC must then pay an on-time, non-recurring charge in order to access each cross-connection of each Verizon sub-loop from the CLEC end-user to the CLEC feeder facilities at the CLEC’s Outside Plant Interconnection Cabinet (“COPIC”).51

Finally, Verizon has not presented a tariff in this proceeding containing the terms and conditions for its sub-loop unbundling element.  Indeed, during cross examination by Sprint, Verizon admitted that its subloop “offering” was incomplete.52

Sprint submits that Verizon’s proposed sub-loop unbundling proposal is unreasonable and is inconsistent with the FCC’s requirements.  The FCC has required that ILECs provide nondiscriminatory access to the sub-loop on an unbundled basis.53  Moreover, the FCC defined the sub-loop network element as any portion of the loop that is “technically feasible” to access at terminals in the ILEC’s outside plant, including inside wire.54  The FCC in the UNE Remand Order explained that it employed a broad definition of the sub-loop so as to allow:

requesting carriers maximum flexibility to interconnect their own facilities at these points where technically feasible will best promote the goals of the Act.

Sprint St. No. 1.0 at 6, citing, UNE Remand Order at ¶ 207.


Sprint witness Flurer noted that an accessible terminal is any point on the loop where technicians can access the wire or fiber within the cable without removing a splice case to reach the wire or fiber within.55  The FCC further specified that such points may include, but are not limited to: (1) a technically feasible point near the customer premises, such as the pole or pedestal, the network interface device, the minimum point of entry; (2) the FDI, including a remote terminal; and (3) the main distribution frame.56  Essentially, the sub-loop is any portion of the loop that is technically feasible to access at terminals in the ILEC outside plant.  The FCC recognized that access to sub-loops at these points “will facilitate rapid deployment of competition, encourage facilities-based competition, and promote the deployment of advanced services.”57

Clearly, Verizon must provide unbundled access to sub-loops where “technically feasible,” not just where technically convenient for Verizon – i.e., from the customer’s premises to the FDI.  In this regard, as Sprint witness Flurer testified, Verizon has failed to demonstrate technical infeasibility – i.e., that dark fiber is ineligible for sub-loop unbundling or that it is not available for transmission facilities to a DLC collocation site.58  66 Pa. C.S. §315.  


Therefore, given the FCC’s requirements and given Verizon’s lack of sustaining a burden of proof regarding its proposal to offer less than that which is required by the FCC, Verizon must be required to offer, and to do so on a tariffed basis, unbundled access to subloops at any accessible point so long as technically feasible.  In this regard, Sprint supports the portions of the loop identified by ATX/Nextlink witness Johnson as a reasonable and appropriate standard offering.59  Specifically, Dr. Johnson correctly recommended that rates should be developed for the following portions of the loop:


1.
Copper feeder from the wire center to the FDI.


2.
Fiber-based electronic channels from the wire center to the FDI, offered in DS0, DS1 and DS3 quantities.


3.
Copper distribution plant from the FDI to the end use customer, as planned by Verizon.  


4.
Copper distribution plant from the pedestal or terminal to the end use customer.60

5.
The NID, which is already available in Verizon’s tariff.


ATX/Nextlink St. at 58.  Sprint submits that the terms and conditions of Verizon’s sub-loop unbundling offering should comport with the foregoing testimony of Dr. Johnson.   


In its Rebuttal Testimony, Verizon did not present any evidence to demonstrate that the development of standardized tariff offerings in accordance with Dr. Johnson’s testimony would be “technically infeasible” under the FCC’s requirements.  Rather, Verizon offered the excuse that CLECs have not requested feeder sub-loops.  Moreover, Verizon merely stated a general willingness to make sub-loop unbundling available as part of an interconnection agreement, rather than as a standardized tariff offering. 


The FCC’s requirement that ILECs make available sub-loops on an unbundled basis is not prefaced upon additional action by CLECs.  It is a requirement placed upon Verizon.  That requirement exists in part to “facilitate the rapid development of competition.”61  By shifting the burden on CLECs to prompt Verizon to unbundle sub-loops, Verizon frustrates and shortchanges the FCC’s use of sub-loop unbundling as a tool for the development of competition. 
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Sprint M.B. at 15-20.  In addition, Sprint made the following argument in its Reply Brief:


Verizon claims that it has negotiated in good faith to meet the two sub-loop requests made to date.19  Verizon proposes to continue to make sub-loop unbundling available as a UNE only upon request by a CLEC.20 Verizon claims that to require it to “unilaterally develop offering without CLEC input” would be “a waste of resources.”21

Clearly, Verizon misses the point.  Verizon’s position that the burden on the CLECs to require Verizon to “come to the table” with sub-loop unbundling needs should be rejected.  


There are several problems with Verizon’s “proposal,” not the least of which is the fact that Verizon does not propose to tariff its dark fiber “offering.”   As addressed in Sprint’s Main Brief, ATX/Nextlink witness Johnson presented specific portions of the loop at which sub-loops should be made available.  This is the exact type of reasonable “input” that is necessary for Verizon to develop a standardized tariff offering for sub-loop unbundling.  Verizon had the duration of this proceeding to consider Dr. Johnson’s “input,” and has elected to present an incomplete sub-loop unbundling proposal in the record in this case.22  The time and “resources” expended by Verizon to maintain its stale position could have been devoted to developing standardized rates, terms and conditions for Dr. Johnson’s sub-loop unbundling proposal.  The portions of the loop recommended to be available for sub-loop unbundling are simply the basics23  for meeting the FCC’s UNE Remand Order requirements.24 


The fact remains that Verizon and a CLEC can always voluntarily negotiate additional UNE sub-loops over and above sub-loops available via Verizon’s tariff,  depending upon the particulars of Verizon’s ability to undertake sub-loop unbundling at a requested location.25   However, by failing to require that Verizon provide some baseline of sub-loop UNEs on a tariffed basis, the CLECs only recourse is to seek arbitration –  which is an inefficient use of resources in light of making that baseline available via a tariff offering. 
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24
The basic sub-loop unbundling recommended by Dr. Johnson, and endorsed by Sprint, are compliant with the FCC’s UNE Remand Order.   See, UNE Remand Order at ¶¶ 206, 217, 218 216, respectively.

25
See, UNE Remand Order at ¶¶ 224. 

Sprint R.B. at 8-9.  While I agree with the Sprint position entirely and recommend the adoption of the same by the Commission, I note that the sub‑loop offering is still incomplete.  More specifically, there are no rates proposed for:

1.
Copper feeder from the wire center to the FDI.

2.
Fiber-based electronic channels from the wire center to the FDI, offered in DS0, DS1 and DS3 quantities.

3.
Copper distribution plant from the FDI to the end use customer, as planned by Verizon.  

4.
Copper distribution plant from the pedestal or terminal to the end use customer.

In addition, the tariff does not reflect any terms or conditions for the offerings in the proposed tariff and those listed above.  In my view there is no real solution to this problem other than to require Verizon to complete the job.  Accordingly, I recommend that the Company be required to file a tariff supplement in thirty (30) days which proposes TELRIC rates for the four items, listed above, and any other related administrative or operational fees and a complete listing of the terms and conditions associated with these service offerings.  The investigation of the proposed rates and terms and conditions could then be consolidated with any necessary action remaining from the loop conditioning cost study workshop for expedited hearings and a decision from the Office of Administrative Law Judge.

B.
COSTS


The sub-loop rates proposed by the Company were calculated using the "updated" MFS Phase III cost study as modified by Scenario 9.  Given that I have already found that the "updated" Phase III methodology is not the same as the original version and produces inflated results, I note that the use of Scenario 9 to modify the results did not enhance the credibility of the output.  In addition, Dr. Johnson, the ATX/NEXTLINK witness, described a series of flaws in the data inputs and assumptions by Verizon.  I accept all of his criticisms as valid and conclude that the VZ-PA proposed rates are the result of a fatally flawed cost study.  Accordingly, I find that the proposed rates are unjust and unreasonable.



Similar to the dark fiber issue above, the record reflects two possibilities.  I could recommend that, because Verizon failed to carry its burden of proof, the rates should be set at zero.  Again, I do not find this a reasonable conclusion because the rates would fail to compensate the Company for the costs it incurs.  The alternative is to adopt the rates recommended by Dr. Johnson.  I also recognize that VZ-PA made some criticisms of Dr. Johnson's format which have some validity, i.e. the Company is entitled to recover nonrecurring costs for some of its activities.  However, the rate setting process is not perfect, and the Company failed to justify its proposal.  The result is that those nonrecurring costs will be recovered in a recurring rate, as advocated by Dr. Johnson.  When and if Verizon chooses to return to the Commission with a rate proposal which complies with the prior Commission orders, it may be possible to set new rates.  In the interim, I find the rates proposed by Dr. Johnson to be just and reasonable and recommend their adoption by the Commission.

VII.  EEL
A.
TERMS AND CONDITIONS


In the Global Order this Commission reviewed the ILECs' obligation to provide access to combined network elements.  In particular, the Commission focussed on the unbundled network element platform (UNE-P) and the enhanced extended loop (EEL).  Id. at 85-92.  The Commission concluded that Verizon's predecessor had the obligation to offer combined network elements to CLECs in a non-discriminatory manner.  Id. at 90-91.  In addition, the Commission gave the following direction:


BA-PA must make extended loop and EEL combinations available to each CLEC, so long as the CLEC's usage of EEL combinations is consistent with federal law and any applicable FCC decisions.

Id. at 91.



In June 2000, the FCC issued a Supplemental Order Clarification, In re Implementation of the Local Competition Provision Of the Telecommunications Act of 1996, CC Docket No. 96-98, released June 2, 2000, FCC 00-183 (Supplemental Order Clarification).  In the Supplemental Order Clarification, the FCC clarified a temporary constraint (with limited, local use exceptions) on the obligation of ILECs to provide EELs or special access offerings.



The initial issue is whether the terms of the tariff offers access to EELs in compliance with the local use exceptions to the Supplemental Order Clarification.  Because the tariff mirrors the operative language in the Supplemental Order Clarification, ¶22, I find that portion of the tariff complies with both the FCC and Global Order requirements.  Tariff No. 216, §3.B.1.i.2.
  Understandably, the CLECs were wary of any tariff language which mirrored a temporary FCC limitation.  Therefore, even though the Company remains under a continuing obligation to comply with the FCC's and this Commission's orders and even though the current tariff language complies with the current FCC requirements, I believe the temporary nature of the FCC limitation requires modification to the tariff.  Accordingly, I recommend that the Commission require Verizon to adopt all of the revisions to Tariff No. 216, §3.B.1.i.2 and §3.B.1.i.3, set forth by the CLEC Coalition in its suggested revisions to Tariff No. 216 which was attached to its Main Brief.

B.
CONCENTRATION AND MULTI-CARRIER, MULTI-HOSTING


The CLEC Coalition presented the following description and argument on this issue:


EELs offer CLECs, particularly smaller CLECs or those in less densely populated rural areas, a favorable alternative to other, more costly modes of competitive entry.113  For example, EELs enable CLECs to use their own switching equipment to serve customers without having to go through the expensive and time-consuming process of collocating in every one of Verizon’s central offices.114  Instead,  using Verizon’s transport facilities, a CLEC can connect loops purchased from Verizon to the CLEC’s switch via a single collocation facility.  For this reason, EELs are particularly favorable option in areas where collocation space is limited or collocation is impractical due to the prohibitive cost of obtaining such arrangements, such as in low density rural and suburban areas of the state.  


The value of EELs to CLECs is enhanced when EELs can be combined with concentration equipment.  Concentration enables a CLEC to assign a greater number of 2-wire analog channels to a DS1 transport facility, then can be assigned to an unbundled DS1 to DS0 multiplexer without concentration.115  For example, a typical unbundled DS1 to DS0 multiplexer permits up to 24 2-wire analog channels to be assigned to a single DS1 transport.116  With concentration, a CLEC can assign a variable number of 2-wire analog or 2-wire digital ISDN channels to a single DS1 transport.  Thus, concentration enables a CLEC to reduce the total number of DS1 facilities required between the concentrator and the CLEC,117 which, in turn, results in reduced costs to the CLEC.  


In the Global Order, the Commission directed Verizon to “provide all necessary multiplexing as well as any necessary concentration to provide these combinations as part of the interoffice transport function.”118  Verizon’s tariff filing at issue in this proceeding unnecessarily limits its concentration requirement to the sole alternative of a virtual collocation arrangement dedicated to a single CLEC. Verizon’s proposed tariff provides that:  “The EEL concentration equipment must be dedicated to one OTC [Other Telephone Company] because, as of the effective date of this tariff, partitioning of such equipment is not technically feasible.”119  Verizon also claims that sharing concentration equipment by multiple carriers is not technically feasible.120  Verizon has not, however, provided an adequate basis for disallowing multi-carrier, multi-hosting concentration equipment and its position should be rejected.  

1.
Verizon Has Provided No Adequate Basis to Disallow Multi-Hosting, Multi-Carrier, Concentration


As Dr. Johnson and AT&T witness Mr. Nurse established, Verizon’s claims that sharing of concentration equipment by multiple carriers is not technically feasible do not withstand scrutiny.121  Verizon’s various claims of the technical limitations on shared concentration equipment boil down to vague, unsubstantiated security risks and Verizon’s claim that because no one else is doing it, it must not be possible.122  Such unsupported claims are not an adequate basis for foreclosing shared concentration equipment.


This Commission has directed Verizon to provide concentration equipment to competitors “as part of the interoffice transport function.”123  In response, Verizon does not even propose to offer concentration equipment to CLECs.  Rather, Verizon proposes only to give CLECs the option of purchasing concentration equipment from another entity and then transferring that equipment to Verizon for installation and maintenance.124  Aside from the potential discriminatory aspects of Verizon’s proposal to the extent that Verizon provides concentration to its own customers, Verizon’s proposal does even come close to meeting the Commission’s requirements.  To the extent Verizon currently has concentration equipment in its network (or adds such equipment to its network in the future), Verizon should be required to provide CLECs access to that equipment.  CLECs should not be required to purchase equipment that would duplicate equipment or facilities that already exist in Verizon’s network, which is the result of Verizon’s proposal.     


In contrast to Verizon’s discriminatory proposal, Dr. Johnson offered a limited alternative proposal, to which Verizon agreed.  This alternative proposal would permit CLECs to obtain and share concentration equipment and also address any administrative, operational or technical issues that might arise.  Specifically, Dr. Johnson proposed that Verizon modify its tariff to permit CLECs to join together to purchase and share concentration equipment, working out administrative details among themselves.125  In response to this proposal, Verizon witness Donald Albert stated that “Verizon PA would be willing to modify its tariff by adding language that would not preclude CLECs from pursuing such an option.”126  Mr. Albert also expressed Verizon’s willingness to work with other industry participants to come up with a workable shared concentration arrangement.127  If Verizon is willing to work with CLECs, and to permit CLECs to work together to develop an appropriate shared concentration product, there is no reason to limit Verizon’s concentration obligations to the restrictive proposal filed in this case by Verizon.  Rather, the Commission should require Verizon to memorialize its commitments in its tariff and to make shared concentration available to the extent it is technically feasible.  By expanding the competitive concentration options available to CLECs, the Commission can facilitate the offering of competitive services to consumers in Pennsylvania.128

2.
Contrary to Verizon’s Claim, Its Dedicated Concentration Proposal is Not a Settled Issue


Dr. Johnson and Mr. Nurse identified several deficiencies in Verizon’s proposal to dedicate concentration equipment to a single CLEC.  They both noted that Verizon’s proposal is inconsistent with:  (1) the Global Order, which requires Verizon to provide all necessary concentration required by CLECs utilizing EEL arrangements;129 and (2) the fact that Verizon has neither identified any equipment in its network that could potentially be useful in performing a concentration function nor offered to provide CLECs access to any equipment that is currently or subsequently installed in Verizon’s central offices.130  Rather than addressing these deficiencies, Verizon misleadingly states that several state commissions have heard and rejected these arguments.131  In fact, as Verizon’s witness conceded on cross-examination, its claim that other state commissions have addressed the substantive merits of Verizon’s dedicated concentration approach does not tell the whole story.


During cross examination on this issue, Verizon conceded that in each state that it had identified, its concentration proposal is either under review by a state commission or was made effective without an evidentiary hearing or other examination that resulted from substantive challenges to the proposal by CLECs or other entities.132  Verizon’s witness could not identify a specific decision of the New York Public Service Commission approving Verizon’s concentration proposal in New York.133  Nor was Verizon’s witness able to identify a substantive Connecticut Department of Public Utility Control decision approving Verizon’s SGAT filed in Connecticut.134  In fact, Mr. Albert conceded that the Connecticut SGAT had not been filed as the result of a litigated proceeding.135  Finally, Verizon’s witness admitted that the propriety of Verizon’s concentration proposal in New Jersey is currently under review by that state’s Board of Public Utilities.136  In short, while Verizon has offered a dedicated concentration proposal similar to the one at issue here in other states, its assertion that other commissions have given the proposal a “stamp of approval” does not end the inquiry.  This Commission can and should reject Verizon’s proposal as unsupported and inappropriate for adoption in Pennsylvania in this or any other proceeding. 
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CLEC Coalition M.B. at 38-44.  (Emphasis in the original.)  I agree with the description of the issue and the criticisms offered by the CLEC Coalition, as well as AT&T which made a similar argument.  I adopt the suggestions made by the CLEC Coalition and recommend that the Commission do the same.  Accordingly, I recommend that the Commission require Verizon to adopt all of the revisions to Tariff No. 216, § 3.B.1.i.1 and § 3.B.1.i.2, set forth by the CLEC Coalition in its suggested revisions to Tariff No. 216 which was attached to its Main Brief.

C.
EEL CONNECTION CHARGE


The connection charges proposed by Verizon were all computed using the "updated" MFS Phase III cost study without modification by Scenario 9.  At the risk of constant repetition, I have already ruled that the "updated" study is fatally flawed and produces inflated results.  In this instance, Dr. Johnson, the ATX/NEXTLINK witness, calculated alternative rates for almost all of the same service offerings.  Consistent with my prior conclusions, I recognize that his calculations were not perfect, but are acceptable.  I find that his suggested rates are just and reasonable and recommend the Commission adopt them.



I noted that Dr. Johnson did not make alternative calculations for all of the proposed rates.  He omitted a recommendation for the DS3 Connection Charge.  The Company proposed that the charge be set at $108.39.  Consistent with my prior rulings above, I recommend the proposed rate be reduced by 50% to $54.19 for the DS3 Connection Charge.  Again, I find the reduction is needed to compensate for the inflated results produced by the flawed cost study.

VIII. UNE-P
A.
CONVERSION CHARGE


AT&T presented the following description and argument on this issue:


As AT&T described earlier, the rates Verizon proposed in this case were not prepared in compliance with the Commission’s directives in the Global Order, much less with the cost-based pricing principles set forth in the Telecommunications Act.  The issues in this section, however, do not so much involve the level of Verizon’s rates, but rather the manner in which they are being applied in the context of the unbundled network element platform – and, indeed, in the case of the so-called “conversion charge,” whether that rate should be applied at all.


A predicate concern with this aspect of Verizon’s “compliance” tariff involves the inherent vagueness of that filing.  Specifically with respect to the unbundled network element platform, the provisions of Verizon’s tariff setting forth the rates applicable to UNE-P simply cross-reference other rate elements in that document.  In doing so, however, they raise a number of ambiguities that must be clarified so as to avoid potential anti-competitive application of the tariff.


For example, the tariff also needs to be revised to exclude references to certain charges that, as Verizon itself admits elsewhere in the tariff, are plainly inapplicable to UNE-P.  A case in point is collocation.  In describing the unbundled network element platform, one section of the tariff explicitly, and correctly, states that “[n]o collocation arrangement is required at the serving end office.”81  Nevertheless, in the section of the tariff devoted to setting forth the rates applicable to UNE-P, collocation is listed among “Other Charges” applicable to that service arrangement.82  This reference thus should be deleted.


These matters are simply clarifications to Verizon’s proposed tariff that should not generate any real dispute.  The same cannot be said, however, for Verizon’s proposed “platform conversion non-recurring charges.”  This charge, which was never mentioned in the Global Order, was first described in the panel testimony of Verizon witnesses Sanford and Stern, who testified that the charge would apply in addition to the service order NRC “when existing retail service is converted to the already-combined UNEs that comprise the underlying retail service.”83  According to those witnesses, the charge is intended to recover the costs of some undefined “network assignment and switch translation functions required to transfer the end user customer to the CLEC,” as well as the costs of manually implementing those changes when they “fall out of the system.”84


This explanation is a model of ambiguity that fails to answer the central question posed by Verizon’s effort to impose the conversion charge – that is, what costs does this charge recover that already were not intended to be recovered by the service order NRC established by the Commission in MFS-III.  That ambiguity was certainly not cleared up at the hearing.  On cross-examination, Verizon witness Stern was unable to identify what specific processes were covered by the service order NRC,85 although she acknowledged that “it conceptually covers the cost of processing the order.”86  In contrast, she claimed that the “conversion” charge was required to cover the costs of provisioning a UNE-P order.  However, Ms. Stern was unable to explain with any degree of specificity what “provisioning” would be required an order for a UNE platform that simply migrated a customer from his or her existing service with Verizon, and in fact admitted that “the majority of it flows through or on a forward looking basis we would expect it to flow through. . . .”87  She was also unable to explain why Verizon would apply such a conversion charge in each and every case that a CLEC obtains service through UNE-P, but not apply that charge in the context of resold services.88


In directing that UNE-P be made available to CLECs, the Commission explicitly prohibited Verizon from applying a charge for combining already combined elements, also known as a “glue charge.”89  Nevertheless, it would appear that the “Platform Conversion“ charge is just such a wolf, given a new name to disguise its true nature.  Given Verizon’s inability to adequately justify the basis for assessing such a charge to UNE-P orders, it should be rejected and removed from the tariff.90
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AT&T M.B. at 37-40.  I agree with the criticisms made by AT&T.  The Company witnesses were not able to explain the difference between the nonrecurring service order charge and proposed the nonrecurring conversion charge.  Accordingly, I find the conversion charge to be duplicative of the service order charge and recommend that the proposed conversion charge be removed from the tariff.  In addition, I find the suggested revisions by AT&T to Tariff No. 216, §C.5. (attached to the AT&T Main Brief) have merit and should be implemented.

B.
$80,000 TOTAL BILLED REVENUE


In the Global Order this Commission set forth the following limitation:

These UNE-P and EEL offerings will be available for any CLEC residential customers as well as for business customers with total billed revenue from local services and intraLATA toll services at or below $80,000 annually from the effective date of the Tariff Supplement through December 31, 2003.

Id. at 90.  Unfortunately, the tariff language offered by Verizon to comply with this limitation and the vociferous opposition offered by AT&T, MWCOM and CAPA demonstrate that the "devil is in the details."  With respect to the threshold $80,000 Total Billed Revenue (TBR), the parties appear to have accepted it.  Obviously, the CLECs are disputing the Company's implementation of the Commission's directive.  My review of the parties' briefs, the record and the tariff language led me to the conclusion that I agree with all of them in part.  My recommendations below are based generally on this Commission's primary premise to encourage competition and what I hope is a certain degree of common sense.



If the goal is encourage competition, then the Company's definition of end user as a business entity and all of its branches, locations and subsidiaries, is too broad.  I agree with the CLECs that business customers should be restricted to a locational definition.  Without recognizing a locational distinction, the Commission would be automatically excluding small business, and particularly franchises, which share a common name, but not necessarily common ownership.   These are precisely the kinds of customers which the Commission intended to benefit by setting the $80,000 threshold.



I recommend the Commission order resolving the exceptions to this Decision note that Payphone Service Providers (PSPs) are expressly eligible for service using UNE-P.  The nature of their business is the provision of service in disaggregated geographic areas.  While there may be banks of payphones in limited areas, e.g. airports, the reality of their business is to provide service "here, there, and everywhere," but not in groups.  Their witnesses presented a strong case that the only economically feasible way for them to have the opportunity to participate in competition was to be served using UNE-P.  Their position was enhanced by the admission of the VZ-PA witness who conceded that each of the payphones was billed separately by Verizon.  I find the treatment by the Company of each payphone as a separate account to also be some evidence that each payphone represents a separate end user.



I would categorize the CLECs' request to access Verizon's billing records for the purpose of verifying annual TBR as wishful thinking.  The proposal appears to be nothing more than the opportunity to troll the Company's database looking for potential customers.  Conceptually, the request is flawed because a customer can take service from more than one service provider.  Thus, there is no guarantee that the database would be an accurate reflection of the customer's annual TBR.  If a Verizon customer can be enticed into switching service to a CLEC, the customer should be prepared to use its bills to document its eligibility.  Finally, I note that, if the VZ-PA proposed penalties were removed, the alleged need for the Company's records would be substantially diminished.  Accordingly, I recommend that the CLECs' request to access the billing records be denied.



On the other hand, the Global Order contains no qualifying language which limits the $80,000 TBR threshold to a once and done format.  There is some merit to the Company position which specifies that the business customer must continue to qualify, i.e. stay below the $80,000 threshold, to keep its eligibility for UNE-P service.  I agree with the Verizon witness who opined the eligibility should be determined on a calendar year basis.  Let me hasten to add that the Company has no more right to demand access for verification purposes to the customer's or the CLEC's billing records than the CLECs had to access the Company records.  I do not know how VZ-PA intends to monitor the customer's TBR, I simply recommend giving the Company the right to challenge a customer's eligibility before the Commission.



With respect to the penalties contained in the tariff, I agree with the CLECs.  They are draconian.  Verizon proposed that, in the event a customer receiving UNE-P service is found to be exceeding the $80,000 threshold, the serving CLEC would lose its entitlement to the use of UNE-P service for its future customers forever.  Nothing in the Global Order delegated this kind of authority to the Company.  Indeed, I find that the tariff language is a direct usurpation of the Commission's jurisdiction.  I agree with the CLECs that, if Verizon believes a customer has exceeded the threshold, it should be required to use the Commission's complaint process.  If VZ-PA can carry its burden of proving a violation of the Commission's order, then it is the province of the Commission to decide the penalty.



I recommend that those portions of the revisions to the tariff language proposed by AT&T which were consistent with the rulings above be adopted. See, Tariff No. 216, §3.B.1.j.2, Original Sheet 5E, attached to the AT&T Main Brief.

IX.  OS/DA


The resolution of this issue is dependent on the meaning of the word "or" in the following FCC regulation:

§51.319
Specific unbundling requirements.
* * *



(f)  Operator services and directory assistance.  An incumbent LEC shall provide nondiscriminatory access in accordance with § 51.311 and section 251(c)(3) of the Act to operator service and directory assistance on an unbundled basis to any requesting telecommunications carrier for the provision of a telecommunications service only where the incumbent LEC does not provide the requesting telecommunications carrier with customized routing or a compatible signaling protocol.

47 C.F.R. §51.319(f).  (Bolding and italics in the original.  Underlining added.)  Verizon reads its obligation as requiring it to provide only one of the two options.  Because it provides customized routing, the Company believes it is not required to provide unbundled access to operator services (OS) and directory assistance (DA).  MWCOM takes the position that VZ-PA is required to provide customized routing and a compatible signaling protocol.  According to MWCOM, the failure to provide a compatible signaling protocol (which Verizon does not provide) requires the Company to provide unbundled access to OS/DA.



Having reviewed the parties' briefs, the FCC regulation and the UNE Remand Order ¶¶446-464, I find that the Company's position is reasonable and that the issue is moot.  While it may be possible to read the FCC regulation as requested by MWCOM, I find the interpretation offered by the Company to be more credible and justified by the UNE Remand Order.  I agree with the Company that the language of the regulation can be construed to require it to offer CLECs one of two alternatives.  To the extent that the choices are in the alternative, VZ-PA is correct, i.e. offering customized routing  discharges any requirement to offer unbundled access to OS/DA.  



I also base this conclusion on my reading of the UNE Remand Order.  The whole theme of the discussion about OS/DA in the Order is that the proliferation of alternative OS/DA providers mitigates the need for ILECs to provide access to OS/DA so long as the ILECs provide customized routing.  Id. at ¶¶446-464.  My conclusion is reinforced by the discussion about MWCOM's concern about incompatible signaling.  The FCC first noted the details of the MWCOM's signal issue.  The FCC noted SBC specified that MWCOM's signals were not technically feasible in all end-office switches and noted BellSouth offered a technical solution for the BellSouth network. The FCC then stated:

In instances where the requesting carrier obtains the unbundled switching element from the incumbent, the lack of customized routing effectively precludes requesting carriers from using alternative OS/DA providers and, consequently, would materially diminish the requesting carrier's ability to provide the services it seeks to offer.  Thus, we require incumbent LECs, to the extent they have not accommodated technologies used for customized routing, to offer OS/DA as an unbundled network element.

Id. at ¶463.  Again, the emphasis was to accommodate technologies by offering customized routing.  MWCOM does not dispute that Verizon offers customized routing.  Accordingly, I find that Verizon has satisfied the requirement that MWCOM be given access to alternative OS/DA providers.



Finally, although it was not particularly clear to the undersigned, the Company and MWCOM appear to agree that Verizon offers unbundled access to OS/DA pursuant to its existing interconnection agreements which is not tariffed.  In view of the fact that VZ-PA offers customized routing and unbundled access, I find the issue is moot.  If and when the Company attempts to change the present format, MWCOM will have the opportunity (as an interested party) to participate in the proceeding.

X.  SWITCH PORT COSTS


The Company's switch port rate proposal is a classic example of obstructionism.  This Commission set the rates in the Global Order.  In that section of the Order the Commission emphasized the importance of CLEC access to the switch port and its role in promoting competition.  The Commission set two rate formats:  Option A which included all Vertical Features and was priced at $2.67 monthly and Option B which included all but four features and was priced at $1.90 monthly.  The remaining four features in Option B were priced separately.  Id. at 78‑81.  Verizon was not required to make any calculations.  The Global Order only required the Company to insert the rates in the tariff within thirty days.  The Global Order was entered on September 30, 1999.  The tariff change should have been made on or before October 30, 1999.  A year and a half later Tariff No. 216 fails to include any reference to Option B in the port charges for UNE-P.  In other words, VZ-PA chose only to include the most expensive option in the UNE-P portion of the tariff.  The Company position, based on its interpretation of the Global Order, is devoid of merit and untenable.



Interestingly, MWCOM was able to persuade Verizon to agree in writing to install the Option B switch port, charge the Option A rate in the monthly billing period and credit the difference between the two rates on the following month's bill.  MWCOM has found this system requires manual review of the Verizon bill which is cumbersome and costly.  Further, the MWCOM complained that the billing was inaccurate and that the Company has failed to correct the billing system as promised.  MWCOM seeks sanctions against VZ-PA for this blatant violation of the Commission's order.  While I have no difficulty concluding that the omission of Option B from the tariff is a prima facie violation of the Global Order, I find that the scope on this investigation into the justness and reasonableness of the rates does not encompass a penalty phase.



However, based on the Company's failure to comply, I recommend that the Company be required to file the tariff correction within thirty (30) days of the entry date of the Commission's Order resolving the exceptions to this Decision.  In addition, the corrected rate should be retroactive to October 30, 1999, with the right of any CLEC (which ordered Option B and was charged for Option A in the interim) to receive a refund for the difference in the rates.  Further, in view of Verizon's repeated failures to comply with prior Commission orders, as set forth in the preceding chapters, I recommend that the Commission consider directing its staff to make the needed changes (not limited to this issue) in any subsequent tariff compliance filing which fails to follow the Commission's directives.  

XI.  ISDN ELECTRONICS CHARGE


In Section II.B of this Decision, I examined the parties' dispute over the rates for loop conditioning where the copper loop in question exceeded 18,000 feet and was to be used for xDSL service.  The ISDN Electronics Charge is really only a continuation of that dispute.  In this instance, Covad/Rhythms challenged the Company proposal to add a nonrecurring charge for the installation of a repeater on the same loop.  Verizon set the proposed rate at $1055.72.  Covad/Rhythms asserted the charge should be deleted because it was already recovered in recurring rates and disputed the costing methodology as well. In the alternative, Covad/Rhythms claimed that, if an additional charge was warranted, it should be recovered on a recurring basis.  



Having reviewed the parties' briefs and the record, I have concluded that the resolution of this issue should be consistent with the loop conditioning section, above.  I note that the parties do not dispute the need for the repeaters.  They do not dispute whether the costs should be recovered.  They only dispute the manner in which the costs should be recovered.  As I explained in the loop conditioning section, the cost models are so badly flawed that computation of the actual rate was not possible.  Again, in this instance, the Company appears to have relied on its new all copper cost study, which I have already rejected.  In the loop conditioning section I recommended an industry‑wide collaboration for a thirty-day period for the purpose of agreeing on any needed revisions to the MFS Phase III cost model as modified by Scenario 9 which will produce credible costs for these expenses.  In the event collaboration was unsuccessful, I recommended an expedited hearing and decision preparation on the issue.  Because ISDN electronics are another sub-issue of the line conditioning process, I recommend this subject be included in the collaboration.  Also consistent with my prior recommendation, I recommend that the rate be set at 50% of the requested amount (i.e. $527.86) while the cost study questions and revised rate are being determined.

XII.  POST HEARING MOTIONS



On January 23, 2001, Covad/Rhythms filed the Motion Of Covad Communications Company and Rhythms Links Inc. For Admission Of Exhibit Into Evidence.  In essence, the motion sought admission into the record for a letter dated January 4, 2001, from Bruce P. Beausejour, Vice President and General Counsel, Verizon‑New England to Mary L. Cottrell, Secretary, Massachusetts Department of Telecommunications and Energy, regarding Verizon's willingness to make access to its LFACS database available to the CLECs.  By letter dated February 2, 2001, the Company filed a Motion To Strike and a Response To Covad/Rhythms' Motion For Admission Of Exhibit.  The Response concedes the issue is moot because Verizon notified the Commission in its 271 application of its willingness to provide the CLECs with access to the LFACS database.  Response at 4-5.  Accordingly, the motion will be granted.



Generally, the Verizon Motion To Strike requested that portions of the briefs of AT&T, MWCOM and Covad/Rhythms be stricken.  



Covad/Rhythms responded to the Motion To Strike by letter dated February 16, 2001.  In their letter, they offered to withdraw a portion of page 4 of the Reply Brief.  They also argued that the Company had responded to the argument on page 6 of the same brief and thereby mooted the issue.  Having reviewed the motion and the brief and granted the motion to admit above, I agree with the Covad/Rhythms' position.  The Motion To Strike portions of the Covad/Rhythms' Reply Brief is hereby denied as moot.  I hasten to add that my analysis of the issues (referred to on pages 4 and 6 of the brief)  did not mention those portions of the alleged offensive material.  Indeed, my reaction to the LFACS issue was based on the February 28 letter stipulation (Appendix C), discussed above, from Covad/Rhythms and the Company, as well as Verizon's failure to follow Commission directives.



By letter dated February 12, 2001, MWCOM filed an answer to the Verizon Motion To Strike.  The answer argued that the Company misunderstood the Project Pronto reference in the MWCOM Reply Brief and that the comments correctly referred to actions of Verizon-Massachusetts.  Having examined the MWCOM Reply Brief and having read the Massachusetts D.T.E. decision, I agree with MWCOM.  VZ-PA misread the brief.  The Motion To Strike against MWCOM is hereby denied.



By letter dated February 7, 2001, AT&T filed an answer to the Verizon Motion To Strike.  The answer argued that Company misconstrued the purpose and language of the AT&T Reply Brief.  It continued that the disputed portion of the brief sought to emphasize the prior rejection by the Massachusetts D.T.E. of arguments from Verizon-Massachusetts (VZ-MA) which were similar to those made by VZ-PA in this case.   Having examined the AT&T Reply Brief and having read the Massachusetts D.T.E. decision, I find that AT&T made an error.  More specifically, AT&T described the prior VZ-MA cost study as based on a "copper/fiber" mix.  AT&T R.B. at 10.  The Massachusetts D.T.E. decision specified that the prior cost study was based on all fiber.  Even though AT&T made an error in representing the factual context of the case, I do not find the error rises to the level of improperly attempting to supplement the record in this case.  While I appreciate VZ-PA's sensitivity to the impropriety of attempting to supplement the record with extra record evidence, I have concluded Verizon's motion must fail.  The Motion To Strike against AT&T is hereby denied.

ORDER


NOW THEREFORE, IT IS RECOMMENDED:



1.
That the Verizon Pennsylvania, Inc., tariff supplements to Tariff No. 216 relating to unbundled network elements, unbundled network elements - platform,  enhanced, extended loops, line sharing, dark fiber, sub-loops and the Federal Communications Commission's UNE Remand Order, filed on November 30, 1999, and April 28, 2000, and thereafter, are hereby rejected as unjust and unreasonable.



2.
That the Verizon Pennsylvania, Inc., tariff supplement to Tariff No. 218 relating to collocation at remote terminal equipment enclosures is hereby rejected as unjust and unreasonable.



3.
That Verizon Pennsylvania, Inc. shall file a tariff or tariff supplements to Tariff No. 216 and Tariff No. 218 consistent with the discussion in the Recommended Decision and as set forth in Appendix A of the Recommended Decision within thirty (30) days of the entry of the Commission Order which resolves the exceptions to the Recommended Decision.



4.
That Verizon Pennsylvania, Inc. shall file a tariff or tariff supplements to Tariff No. 216 consistent with the discussion in the Recommended Decision which sets forth Option B port charges for UNE-P (in accordance with the Global Order at 78-81) and proposed sub-loop rates and a Statement of Generally Available Terms for copper feeder from the wire center to the FDI, for fiber-based electronic channels from the wire center to the FDI (offered in DSO, DS1 and DS3 quantities), for copper distribution plant from the FDI to the end use customer (as planned by Verizon) and for copper distribution plant from the pedestal or terminal to the end use customer, within thirty (30) days of the entry of the Commission Order which resolves the exceptions to the Recommended Decision.



5.
That, within thirty (30) days of the entry of the Commission Order which resolves the exceptions to the Recommended Decision, the Commission staff shall coordinate and complete a technical workshop with Verizon Pennsylvania, Inc., and all interested parties on the subject of agreeing to revisions to the MFS Phase III cost study to produce a reasonable rate for conditioning copper loops which exceed 18,000 feet and the installation of ISDN electronics.



6. 
That, upon receipt of the tariff filing directed in paragraph 4, above, an expedited proceeding to investigate the justness and reasonableness of the proposed rates (except for Option B port charges) shall be instituted.  Further, in the event the technical workshop directed in paragraph 5, above, is not fully successful in resolving the issues, any remaining issues shall be included in the expedited proceeding.



7.
That, within sixty (60) days of the entry of the Commission Order which resolves the exceptions to the Recommended Decision, the Commission staff shall coordinate and complete a technical workshop with Verizon Pennsylvania, Inc., and all interested parties on the subject of agreeing to reasonable splice points beyond hard termination points in dark fiber.



8.
That Verizon Pennsylvania, Inc., shall make access available to the LFACS database to all CLECs through the OSS interface within ninety (90) days of the entry of the Commission Order which resolves the exceptions to the Recommended Decision.



9.
That the Motion Of Covad Communications Company and Rhythms Links, Inc., For Admission Of Exhibit Into Evidence is hereby granted.



10.
That the Motion To Strike filed by Verizon Pennsylvania, Inc., is hereby denied.



11.
That upon receipt of the supplemental tariffs to Tariff No. 216 and Tariff No. 218 which fully comply with the Commission's final Order in this case and the completion of the technical workshops, ordered above, the record at Docket No. R‑00005261 shall be marked closed.



12.
That upon receipt of the supplemental tariff to Tariff No. 216 which fully comply with the Commission's final Order in this case and the completion of the technical workshops, ordered above, the record at Docket No. R‑00005314 shall be marked closed.



13.
That the complaints of Covad Communications Company, MCI WorldCom, Inc. and Rhythms Links, Inc., at Docket No. R-00005350C0001 are sustained in part and denied in part in conformity with the discussion in the Recommended Decision.  



14.
That a copy of the Recommended Decision and the Commission order which resolves the exceptions to the Recommended Decision shall be placed in the records of the cases at Docket Nos. A-310696F0002, A-310698F0002, P-00991648, P‑00991649 and R-00005350C0001.



15.
That a copy of the Commission Order which resolves the exceptions to the Recommended Decision shall be served on all parties to the Global Order at Docket Nos. P-00991648 and P‑00991649.








LOUIS G. COCHERES








Administrative Law Judge

VERIZON – PENNSYLVANIA
TARIFF NO. 216





DOCKET NO. R-00005261









RECURRING/
PROPOSED

ALJ RECOMMENDED



ATT.
UNBUNDLED NETWORK ELEMENTS
NON-RECURRING
RATES

RATES 
SOURCE











A
xDSL QUALIFICATION AND CONDITIONING
RECURRING







      Mechanized Loop Qualification

 $0.45 

$0.22
ALJ
RD @50% 


      Wideband Test Access

 $2.10 

$0.41 1
Murray/Riolo 1.0
P 58










B
EEL
RECURRING







     DS0 Connection Charge








          2 Wire Analog Loop 

 $0.08 

$0.01
Johnson 1.0
P 28


          2 Wire Digital Loop 

 $0.09 

$0.01
Johnson 1.0
P 28


          4 Wire Analog Loop 

 $0.17 

$0.02
Johnson 1.0
P 28


    DS1 Connection Charge

 $0.91 

$0.13
Johnson 1.0
P 28


    DS3  Connection Charge

 $108.39 

$54.19
ALJ
    RD @50%


    Digital Four Wire DS0 Loop Connection Charge

 $0.19 
"R"
$0.03
Johnson 1.0
P 28










C
xDSL QUALIFICATION AND CONDITIONING
NRC







    Manual Loop Qualification/Inquiry

 $95.27 

$47.63
ALJ
  RD @50%


    Engineering Query

 $123.60 

$61.80
ALJ
RD @50%


    Engineering Work Order

 $555.40 

$277.70
ALJ
    RD  @50%


    Engineering Work Order  --  Remove Bridged Tap








    Remove Bridged Tap (one occurrence)

 $193.13 

$96.56
ALJ
RD @50%


    Remove Bridged Taps (0 to 18,000 feet)

 $469.83 

$234.91
ALJ
RD @50%


    Remove Load Coils (21,000 feet)

 $883.54 

$441.77
ALJ
RD @50%


    Remove Load Coils (27,000 feet)

 $1,175.10 

$587.55
ALJ
RD @50%


    Cooperative Testing

 $31.69 

$0.00
Murray/Riolo 1.0
P 149


     Add Electronics (Repeater)

 $1,055.72 

$527.86
ALJ
RD @50%


UNE Platform Conversion
NRC







     Initial

 $2.60 

$0.00
ALJ
RD


     Additional

 $2.51 

$0.00
ALJ
RD


Dark Fiber - Records Review
NRC
 $116.50 
"R3"
$58.25
ALJ
    RD @50%


Distribution Sub-loop - Two Wire
NRC







  New








     Initial

 $128.93 

$67.66
Johnson 1.0
P 75


     Additional

 $58.05 

$12.94
Johnson 1.0
P 75


  Loop Through








     Initial

 $222.89 

$116.97
Johnson 1.0
P 75


     Additional

 $130.13 

$29.02
Johnson 1.0
P 75


Distribution Subloop -Four Wire
NRC







  New








     Initial

 $159.25 

$67.66
Johnson 1.0
P 75


     Additional

 $73.55 

$12.94
Johnson 1.0
P 75


  Loop Through








     Initial

 $253.10 

$116.97
Johnson 1.0
P 75


     Additional

 $154.73 

$34.49
Johnson 1.0
P 75


Line and Station Transfer
NRC
 $140.93 
"R3"
$0.00
ALJ
RD










D
Digital Four Wire (56 KD) Loop 
RECURRING







     DENSITY CELL 1

 $24.15 
"R2"
$12.07
ALJ
RD @50%


     DENSITY CELL 2

 $27.03 
"R2"
$13.51
ALJ
RD @50%


     DENSITY CELL 3

 $32.91 
"R2"
$16.45
ALJ
RD @50%


     DENSITY CELL 4

 $38.65 
"R2"
$19.32
ALJ
RD @50%










E
DS1 NID 
RECURRING
 $3.81 

$1.90
ALJ
RD @50%











1Alternative rate in Murray/Riolo testimony of $0.58 for Wideband Test appeared on page 59 and table on page 36.
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VERIZON - PENNSYLVANIA

DOCKET NO. R-00005261















ATT.

RECURRING/
PROPOSED

ALJ Recommended




UNBUNDLED NETWORK ELEMENTS
NON-RECURRING
RATES

Rates
SOURCE











F-1
INTEROFFICE FACILITIES
RECURRING







     STS-1 (BOTH ENDS)








          FIXED 

 $378.21 

$189.10
ALJ
RD @50%


          PER MILE

 $15.23 

$7.61
ALJ
RD @50%


     OC-3 (BOTH ENDS)








          FIXED 

 $1,144.03 

$572.01
ALJ
RD @50%


          PER MILE

 $46.79 

$23.39
ALJ
RD @50%


     OC-12 (BOTH ENDS)








          FIXED 

 $2,887.97 

$1443.98
ALJ
RD @50%


          PER MILE

 $95.12 

$47.56
ALJ
RD @50%










F-2
ENTRANCE FACILITIES
RECURRING







     STS-1 

 $600.02 

$300.01
ALJ
RD @50%


     OC-3

 $714.85 

$357.42
ALJ
RD @50%


     OC-12

 $2,174.78 

$1087.39
ALJ
RD @50%










G
DARK FIBER – IOF
RECURRING







     Cage to Cage








      Fixed Serving Wire Center Charge

 $7.41 

$3.70
ALJ
RD @50%


      Per mile

 $66.30 

$46.89
Johnson 1.0
P 55


DARK FIBER – LOOP








     Fixed Serving Wire Center Charge

 $7.41 

$3.70
ALJ
RD @50%


     Loop - Density Cell 1

 $44.49 

$28.49
Johnson 1.0
P 55


     Loop - Density Cell 2

 $82.27 

$54.11
Johnson 1.0
P 55


     Loop - Density Cell 3

 $120.55 

$80.08
Johnson 1.0
P 55


     Loop - Density Cell 4

 $153.34 

$102.32
Johnson 1.0
P 55


DARK FIBER - IOF to CLEC POP








     Channel Termination Charge

 $68.60 

$43.70
Johnson 1.0
P 55










H
UNBUNDLED SUBLOOP ARRANGEMENT (USLA)
RECURRING







      USLA - 2 Wire – Distribution








           Density Cell 1

 $3.44 
"R2"
$2.35
Johnson 1.0
P 62


           Density Cell 2

 $3.47 
"R2"
$2.62
Johnson 1.0
P 62


           Density Cell 3

 $5.31 
"R2"
$4.34
Johnson 1.0
P 62


           Density Cell 4

 $8.25 
"R2"
$6.87
Johnson 1.0
P 62


     USLA - 4 Wire – Distribution








           Density Cell 1

 $4.39 
"R2"
$3.01
Johnson 1.0
P 62


           Density Cell 2

 $5.07 
"R2"
$3.77
Johnson 1.0
P 62


           Density Cell 3

 $8.18 
"R2"
$6.59
Johnson 1.0
P 62


           Density Cell 4

 $13.44 
"R2"
$11.16
Johnson 1.0
P 62










I-1
LINE SHARING








SPLITTER








     Splitter Installation 
NRC
 $1,300.91 

$650.00
ALJ
RD @50%


     Splitter - Option A
RECURRING
 $20.49 

$0.00
Murray/Riolo 1.0
P 35


     Splitter - Option C
RECURRING
 $26.29 






     Splitter - Verizon-PA-provided and owned
RECURRING


$0.88/VZ line
Murray/Riolo 1.0
P 35


     Splitter - CLEC-owned (on Verizon-PA frame)
RECURRING


$0.09 /CLEC line
Murray/Riolo 1.0
P 35


     Splitter - CLEC-owned (on Verizon-PA frame)
NRC


$18.97 / shelf
Murray/Riolo 1.0
P 35


     Splitter - CLEC-owned (on Verizon-PA frame)
NRC


$0.20 / line
Murray/Riolo 1.0
P 35










I-2
SPLITTER EQUIPMENT SUPPORT
RECURRING
 $3.97 

$1.98/shelf

Min.$0.02/line
ALJ
RD @50% 
RD  
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P.U.C. – No. 218

Section 2

2nd Revised Sheet 62

Canceling Original Sheet 62

85.
Collocation at Remote Terminal Equipment Enclosures (CRTEE)


a.
Nonrecurring Charges










Nonrecurring








Charge




(1)
RTEE Serving Address Inquiry




- Per request



ICB
$47.63




(2)
Preliminary Engineering Records Review




- Per request



ICB
$61.80




(3)
Site Survey for Space Availability





- Per request



ICB   $400.00




(4)
Application Fee


       $2,500.00*



(5)
Engineering and Implementation Fee





(due upon completion)

ICB $1,740.09



(6)
Site Preparation Fee




- Per request



ICB    $194.32
*
This charge will be applied against the total of the Application, Engineering and Implementation fees.
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BELL ATLANTIC-
P.U.C.-No. 218

   PENNSYLVANIA, INC.             APPPENDIX B  
Section 2


2nd Revised Sheet 62


Canceling Original Sheet 62

CLEC COLLOCATED INTERCONNECTION SERVICE
J.
RATES AND CHARGES

4.
Virtual Collocation (Cont'd)
Nonrecurring
Charge

Per
Month







e.
Cross-Connect Charges
per service, per month









Voice Grade per 100 2-wire pairs

879.58
5.22







1.544 Mbps DS1 per 28 DS1

-1355.66
154.98













-














-








44.736 Mbps DS3per DS3

-341.31








Fiber Optic




Virtual Fiber Cross 




Connect (Per 12 Fibers)




OC3

-2464



OC12

-2464



OC48

-2464























5. Site survey report fee

6. Dedicated cable support

7. Security, Escort and Additional Labor Charges

Labor rates – per visit – per technician
800.00

ICB

First Half Hour or Fraction Thereof

24.50
Each Additional Half Hour or Fraction Thereof

24.50







8.
Collocation at Remote Terminal Equipment Enclosures (CRTEE)

(C)






a.
Nonrecurring Charges





Nonrecurring
Charge




(1)
RTEE Serving Address Inquiry




- Per request
ICB








(2)
Preliminary Engineering Records Review




- Per request
ICB








(3)
Site Survey for Space Availability




- Per request
ICB








(4)
Application Fee
$2,500.00*








(5)
Engineering and Implementation Fee




(due upon completion)
ICB








(6)
Site Preparation Fee




- Per request
ICB








1
Charges in Section 2 J.4.f. listed as TBD are interim prices per the "Global Order" Docket M-00981185, P-00991648 and P-00991649.

*
This charge will be applied against the total of the Application, Engineering 
(C)
and Implementation fees.

ISSUED MAY 17, 2000
EFFECTIVE JUNE 17, 2000

BELL ATLANTIC-
P.U.C.-No. 218

   PENNSYLVANIA, INC.
Section 2


Original Sheet 62A


CLEC COLLOCATED INTERCONNECTION SERVICE
(C)

J.
RATES AND CHARGES (Cont’d)

8.
Collocation at Remote Terminal Equipment Enclosures (CRTEE)(Cont’d)







Monthly Rates


b.
Monthly Rates







(1)
DC Power
Rates are set forth in J.1.d.






(2)
Physical Cable Support Structure



- Per cable
Rates are set forth in J.1.b






(3)
Virtual Cable Support Structure
Rates are set forth in J.4.b






(4)
Cageless Cross Connect



- Per Voice Grade 2-wire
Rates are set forth in J.1.i.


- Per DS1
Rates are set forth in J.1.i.


- Per DS3
Rates are set forth in J.1.i.


- Per 2 Fibers
Rates are set forth in J.1.i






(5)
Virtual Cross Connect



- Per Voice Grade 2-wire
Rates are set forth in J.4.e.


- Per DS1
Rates are set forth in J.4.e.


- Per DS3
Rates are set forth in J.4.e.


- Per 2 Fibers
Rates are set forth in J.4.e.






c.
Other Charges




Each Additional



First Half Hour
Half Hour or



Or Fraction Thereof
Fraction Thereof







(1)
Escort Service




Labor Rate




- per visit
$24.50*
$24.50*


- per technician




*
A call out of a Telephone Company employee at a time not coincident with the employee’s scheduled work period or a non-staffed location is subject to a minimum charge of four hours.

ISSUED MAY 17, 2000
EFFECTIVE JUNE 17, 2000

APPENDIX C
February 28, 2001

The Honorable Louis G. Cocheres

Administrative Law Judge

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA 17105-3265

Re:
Proposed Stipulation in Further Pricing of Verizon-Pennsylvania 
Inc.'s Unbundled Network Elements, Docket No. R-00005261.

Dear Judge Cocheres:


Covad Communications Company ("Covad"), Rhythms Links Inc. ("Rhythms") and Verizon Pennsylvania, Inc. ("Verizon") wish to inform you that a stipulation has been reached that avoids the need for Your Honor to render a determination with respect to the LFACs Loop Qualification issue in this proceeding.  Covad, Rhythms and Verizon have agreed that any charges sought by Verizon for CLEC access to the LFACs database for loop makeup information for Pennsylvania loops will be determined in a subsequent Pennsylvania cost proceeding.  The LFACs issue was briefed in this case within issue III. C., Loop Qualification Costs.


Covad, Rhythms and Verizon wish to clarify that the broader issue of whether the charges proposed by Verizon for performing loop qualification are reasonable must still be adjudicated by Your Honor and the Commission.  This stipulation only addresses the narrower issue of charges for CLEC access to the LFACs database.


The other parties to this proceeding have been informed of the stipulation reached by Covad, Rhythms and Verizon and do not object to its adoption by Your Honor and the Commission.


Thank you for your consideration of this matter.







Very truly yours,







John F. Povilaitis







Counsel for Covad Communications Company 





and Rhythms Links Inc.







Catherine Kane-Ronis, Esquire








Skadden, Arps, Slate, Meagher & Flom, LLP





1440 New York Avenue, N.W.








Washington, DC 20005-2111







Counsel for Verizon Pennsylvania Inc.

JFP/cc

c. Certificate of Service

� 	The same Company position, as set forth by Mr. West, was confirmed again in the panel testimony of Ms. Stern and Mr. Sanford.   VZ-PA St. No. 2.0 at 6.


� 	Joint Petition of Nextlink, et al. and Joint Petition of Bell Atlantic, et al., Docket Nos. P-00991684 and P-00991649 (Sept. 30, 1999) (“Global Order”), at Ordering ¶ 6. The Global Order, in turn, required that Verizon develop UNEs in accordance with the MFS III proceeding as modified by Scenario Number 9.


� 	See, Order Instituting Proceeding Price Unbundled Network Elements, R-00005261, Order entered, April 27, 2000, ordering ¶ 1.  The Commission found that Verizon’s revisions to Tariff No. 216 were in compliance with the Global Order with exclusion of the following issues raised on exception:  (1) Operator Services/Directory Services (“OS/DS”); (2) Expanded Extended Loops (“EELs”); (3) Digital Loops; and (4) UNE-P.  See, Order entered June 8, 2000, Docket Nos. P-00991648, P-00991649, R-00005261, at page 3.  


� 	In the Matter of Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, Third Report and Order and Fourth Further Notice of Proposed Rulemaking, CC Docket No. 96-98, FCC 99-238 (released Nov. 5, 1999) (“UNE Remand Order”).


� 	Pa. Public Utility Commission v. Bell Atlantic- Pennsylvania, Inc., Docket No. R-00005314, Order entered June 8, 2000, Ordering ¶¶ 1, 3. 


� 	Id. at Ordering ¶ 2.  See also, Order entered June 22, 2000, Docket Nos. R-00005350C0001, A-310696F0002, A-310698F0002, and Docket No. R-00005261 at Ordering ¶¶ 4, 5.  


� 	See, Order entered June 8, 2000 at Docket Nos. R-00005350C0001, A-310696F0002, A-310698F0002 and R-00005261 at n.4. Covad Communications Inc. (“Covad”) and Rhythms Links, Inc. (“Rhythms”) petitioned to include the following cost issues associated with line sharing:  (1) splitter installation, (2a) Verizon relay rack for splitters per shelf; (2b) splitter land & building per shelf; and (3) Maintenance of splitter equipment per 96 line shelf.  


� 	On May 17, 2000, Verizon filed Tariff 218 containing revisions to its collocation tariff and introducing “remote terminal equipment enclosures”.  On June 14, 2000, Covad, MCI WorldCom, Inc. (“WorldCom”) and Rhythms filed a complaint challenging Verizon’s proposed rates, terms and conditions governing collocation in RTEEs.  Id. at 4.  


�	I directed the parties to provide copies of each out-of-state case cited in their briefs.  VZ-PA attached its copies to its Main and Reply Briefs.  Covad and Rhythms produced a three-volume bound set.


� 	I note that recently Mpower Communications Corp. filed a Petition For Expedited Declaratory Ruling On Telric Pricing Standards For Loop Conditioning Charges before the FCC.  On March 16, 2001, the FCC established a pleading cycle.  Comments are due on April 16, 2001.  Replies are due on May 7, 2001.  Given that there is no date certain for an FCC decision, my recommendation for an industry-wide collaboration is unchanged.


	�	Note that the first item listed for the manual loop qualification is to check the LFACS database.  At the risk of continued repetition, this description highlights the importance of the database, the need for it to be accessible on the OSS interface and the failure of the Company to make the database available.


�	Each card accommodates 4 lines.  Thus, a 24 card rack will serve 96 lines.


�	 A revision to Tariff 216 was issued on July 17, 2000 which incorporated the changes reflected by the Supplemental Order Clarification.  Because a copy of the revised tariff is not in the record, I will take notice official notice of its contents as a public document on file with the Commission.  52 Pa. Code §§5.406 and 5.408.  In addition, a copy of the tariff is attached with suggested revisions to the CLEC Coalition M.B.
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