PAGE  
6


[image: image4.png]



National Human Rights Action Plan of the Republic of Kazakhstan 2009-2012. Under the edition of Tastemir Abishev, Sagynbek Tursinov – Astana, 2007 – 185 pgs.

The National Human Rights Action Plan of Kazakhstan for the years 2009-2012 (further referred to as the “National Plan”) herein presented to readers constitutes a consolidated program of planned concrete steps for the improvement of legislation and practices of its application, the national system of protection of human rights, and the education of the population regarding human rights and mechanisms of their protection.

The National Human Rights Action Plan was approved by the President of Kazakhstan on the 5th of May 2009, No. 32-36.125.

The National Plan was prepared and founded according to the results of the baseline report “On the Situation of Human Rights in Kazakhstan,” as analyzed by governmental agencies, nongovernmental organizations for the protection of human rights, and international organizations, using data from a sociological survey.

Establishing positive dynamics in the development of the country’s mechanisms for the protection of human rights, the National Plan reveals the presence of gaps in the legislative base and practices of application of rights, and the absence of sufficient coordination and systematization in the work of governmental institutions and nongovernmental organizations for the protection of human rights.

Implementation of the recommendations of the National Plan will allow Kazakhstan to make new achievements in the formation of a legal government, strengthen governmental and social mechanisms for the protection of human rights, and create a well-developed civil society on a level with generally accepted international standards.

The material contained in the National Plan will be beneficial to legislative, executive, and judicial branches of government, law-enforcement agencies, lawyers, representatives of extrajudicial institutions for the protection of human rights, nongovernmental and international organizations, and other public associations or diplomatic services accredited in Kazakhstan.
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Introduction

The adoption of Kazakhstan's National Human Rights Action Plan, the first in its history, is an eloquent testimony to President Nursultan Nazarbayev’s commitment to the further democratization of our country.

The first article of the Constitution of the Republic of Kazakhstan stipulates that the highest values of our state are “an individual, his life, rights and freedoms.”  Therefore, all our efforts during these years of independence have been directed toward the realization of the fundamental rights of the individual and society as a whole.  During this time, Kazakhstan has been continually loyal to its international obligations in the sphere of human rights and supports the efforts of the UN, OSCE and other international organizations in this direction.

The practice of integrated activities of the state for the protection of human rights has successfully proven itself in various countries and regions of the world.  Kazakhstan, adopting such a plan for the first time, is a pioneer of its use in the post-Soviet era.  I am confident that this plan of action will become a valuable tool to improve Kazakhstan's legislation and law-enforcement practices in the sphere of protection of human rights.  Thus, the plan gives consideration to the improvement of national legislation and law-enforcement practices, the activities of national human rights institutions in accordance with international standards, the interaction of the authorities and institutions of civil society, the definition of the level of legal protection of an individual and his awareness of his rights and the key problems of law-enforcement mechanisms and measures for their resolution.

The recommendations and procedures of the National Plan address issues regarding the improvement of mechanisms for the realization of the constitutional rights of citizens.  Particular attention is paid to reinforcing the independence of the judicial system, the development of non-judicial mechanisms for the protection of human rights and the protection of the civil, political, social, economic and cultural rights of citizens, including the rights of socially vulnerable groups, in harmony with international standards.

The National Human Rights Action Plan for the years of 2009-2012, presented today, not only launches the development of goals and objectives of the new Concept of Kazakhstan’s legislative development, but also will serve as criteria for the success of further steps toward the improvement of the mechanisms for the protection of human rights.

We are grateful to the UN Development Program, the Embassies of the Kingdom of the Netherlands and Great Britain in Kazakhstan, the members of the work group and international and non-governmental human rights organizations for their support in the development and publication of this very important document.

                                                             Secretary of State Republic of Kazakhstan
Kanat Saudabaev
Greeting Words of the UN Resident-Coordinator/UNDP Resident Representative in Kazakhstan Mr. Haoliang Xu

The first plan of the kind in the country, the National Human Rights Action Plan in the Republic of Kazakhstan for 2009-2012 aims to strengthen the national system of human rights protection, through specific activities and focus on improvement of the legislation and the law enforcement practice.
United Nations firmly place human rights at the centre of their development discourse, seeing promotion and protection of human rights as the bedrock requirement for the realization of the Charter’s vision of a just and peaceful world. The attention of the UN system to the promotion and protection of human rights is demonstrated by the use of a human rights-based approach in the formulation of development interventions, and by the multitude of initiatives dedicated to addressing human rights issues at country, regional and global level. 

The preparation of the Human Rights Action Plan for Kazakhstan is the result of a successful cooperation between the Government, the United Nations Development Programme, non-governmental organizations, other UN agencies and other partner organizations who definitely supported this endeavor, such as British Embassy to Kazakhstan, The Netherlands Embassy to Kazakhstan and the OSCE Center in Astana. The preparation of the Plan was preceded by a baseline study and report on human rights in Kazakhstan that analyzed the national legislation, the law enforcement practice and compliance with international law provisions in human rights protection. The Human Rights Commission and the group working on the Action Plan took note of the international experience and the successes and lessons learnt. Along with this stream of work, Kazakhstan has actively supported the establishment and work of the UN Council on Human Rights, and is initiating the Universal Periodic Review process, thus sending clear signals of its commitment to the human rights agenda.

I firmly believe that the implementation of the Human Rights Action Plan in Kazakhstan will contribute to better and more effective policy implementation, will strengthen the rule of law and the respect for human rights and freedoms, and will take to new levels the dialogue between the civil society and the Government. The plan is instrumental for the implementation of the “Path to Europe” programme of the Government of Kazakhstan, and more specifically for the Government’s commitment to bring the national legislation in compliance to international standards on the threshold of Kazkahstan’s Chairmanship in the OSCE in 2010.

I would like to express my sincere appreciation and thank all the organizations and individuals who contributed to the preparation of the National Human Rights Action Plan and wish it successful implementation!

Haoliang Xu

UNDP Resident Representative 

UN Resident Coordinator in Kazakhstan
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Introduction

As is well known, the concept of National Human Rights Action Plans was developed as part of the World Conference on Human Rights held in Vienna in 1993.  The Vienna Declaration and Programme of Action for the development of concrete universal measures for effective and long-term improvement of the human rights situation, adopted within the framework of the given conference and approved by the UN General Assembly, recommended that each State consider the desirability of drawing up a National Human Rights Action Plan.

Kazakhstan, having become an independent State possessing the rights of a member of the world community, actively demonstrates the importance of developing human rights and a democratic society, and concentrates its efforts on the formation of legal frameworks and the creation of mechanisms for their support.  In its years of independence, Kazakhstan has made serious steps toward the application of international human rights standards in its national legislature.

At the same time, practice shows that in Kazakhstan, the work of governmental institutions and nongovernmental organizations in the sphere of the development and protection of human rights is characterized by the absence of unity and coordination.  A series of initiatives on the side of governmental institutions in the given sphere do not meet an appropriate response from the side of Kazakhstan’s nongovernmental and international organizations, and there is no provision for participation in them by governmental agencies.

The basic reasons for the development of this situation are the lack of sufficient experience and traditions, conceptual systematical adaptations of international law-enforcement conceptions to our present day life, and the necessary legal foundation.  Based upon this, today it is important to create a law-enforcement mechanism which will promote a systematical and coordinated organization of work in the sphere of protection and promotion of human rights.  The current National Human Rights Action Plan of Kazakhstan 2009-2012 (further referred to as “the National Plan”), is a consolidated program, stipulating concrete steps for the perfection of human rights legislation, the national system for the protection of human rights, and also the improvement of the education of the population about human rights and mechanisms of their protection.

The National Plan is the first comprehensive document in the history of the countries of Central Asia and Kazakhstan, formulating fundamental guidelines for the internal and foreign policies of Kazakhstan in the sphere of human rights and containing concrete proposals for the perfection of mechanisms and procedures for their protection.

The National Plan was conceived and prepared by a work group educated in harmony with the resolution of the international round table of April 17, 2006, and dedicated to the development of the National Human Rights Action Plan 2009-2012.  The membership of the work group was selected on a parity basis:  50% of the work group members were representatives of nongovernmental organizations and 50% were representatives of governmental organizations.

The objective of the National Plan is the information of Heads of State, Parliament, and the Government of Kazakhstan regarding the human rights situation in Kazakhstan, the gaps in the national legislature and law-enforcement practices, the level of legal protection of the individual and his knowledge of his rights, the improvement of the activities of institutions for the protection of rights, and the main problems in the sphere of human rights protection and concrete steps for their resolution.

In addition, the National Plan promotes:

- The definition of prioritized guidelines for work in the sphere of human rights protection, requiring the urgent coordinated action of all branches of government and nongovernmental organizations with the wide and active support of the general population;

- The directing of the attention of governmental agencies and the public to unfavorable situations and unresolved problems in the sphere of human rights;

- The definition of basic guidelines for the development of legislation and law-enforcement practices in Kazakhstan in the areas of human rights, contributory to the creation of an integrated system for the protection of human rights, combining internal and international standards and norms, and governmental and public mechanisms;

- The establishment of close coordination of national systems for the protection of human rights with international legal systems;

- The development of the legal education of the population.

In the preparation of the National Plan were used recommendations from the baseline report and yearly reports by the Human Rights Commission, data provided by governmental institutions, nongovernmental organizations for the protection of rights in Kazakhstan, international nongovernmental organizations, and international organizations accredited in Kazakhstan, and also the results of the sociological survey “Human Rights In Kazakhstan: The General Opinion”, conducted per the request of the United Nations Development Program in Kazakhstan by independent associations of sociologists in Kazakhstan which are permanent members of the International Association of Sociologists (ISA).  In the National Plan was also used information received as a result of visitations by work group members to institutions of the penitentiary system, health care, social protection, education, cultural, construction sites, and other organizations; and material from international conferences, “round tables,” and seminars, training conducted by the Human Rights Commission jointly with governmental institutions and nongovernmental organizations of Kazakhstan, international human rights organizations during the period of the years 2000 to 2008, and results of general conclusions and analyses presented by physical and legal entities to the Human Rights Commission.

Questions regarding the guarantee of civil, political, social, economic, and cultural human rights are analyzed in the conceptual portion of the national plan.

In the first section are analyzed in detail questions regarding the observance of the human right to life and the inviolability of private life, to freedom of movement and residence, to freedom of thought, conscience, and religion, to freedom to form trade unions, to hold peaceful assemblies and meetings, to participate in the government (free and fair elections), to freedom of speech and the receipt of information, to the protection of health and medical assistance.  In the context of the observance of civil, social and economic rights the results of special studies by the work group are presented, dedicated to the actual question of the observance of human rights and the guarantee of legality in the spheres of migratory and labor relations.  Furthermore, in the given section issues of current importance are reflected, in the observance of the rights of individuals with limitations (invalids), the Oralman, children, women, and national minorities, and the right to education of the population.  In the second section of the National Plan, questions are analyzed regarding the guarantee of the rights of citizens to receive free qualified legal assistance, and the observance of human rights in the course of preliminary investigation and inquest, in the sphere of the performance of justice in criminal, civil and administrative matters, in the stage of executive fulfillment, and in the penitentiary system.

It would be well to note that Kazakhstan is a participant in more than 60 multilateral universal international agreements in the sphere of human rights, including the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social, and Cultural Rights, the Convention against Torture and Other Cruel, Inhumane or Degrading Forms of Treatment or Punishment, the International Convention on the Elimination of all Forms of Racial Discrimination, the Convention on the Rights of the Child, the Convention on the Elimination of all Forms of Discrimination Against Women, and the Convention Relating to the Status of Refugees and its Protocol. 

In the context of the above-listed ratified international agreements, comparative analyses of national legislation regulating the human rights sphere are presented in all chapters of the National Plan, with the object of its compliance with international standards, and also conclusions and recommendations for the improvement of national legislation and law-enforcement practices in the area of human rights protection.  Concrete measures are specified, to be realized by the government of Kazakhstan in the sphere of human rights protection for the years of 2009-2012.

A situational analysis of sociological research and assessment of the effectiveness of the activities of governmental institutions for the protection of rights, nongovernmental organizations, and mass media in the sphere of human rights protection within the framework of the project “Human Rights in Kazakhstan:  The General Opinion” is quoted in all chapters of the National Plan in context with concrete forms of human rights.

The expected results of the realization of the National Action Plan are summarized in the conclusion, and future trends are formed for the improvement of mechanisms for the protection of rights in Kazakhstan.

The Right to Life

The Right to Life constitutes the fundamental principle of all other rights and freedoms included in this sphere.  It represents the absolute value of world civilization, in that all other rights lose their meaning in the instance of the death of the individual.  It is fully acceptable to consider this fundamental right as the right of the individual to freedom from any illegal infringement on his life by the government, its representatives, or private individuals.

Social conditions for the right to life are provided for in a series of constitutional guarantees:  the right to safe and hygienic working conditions (Paragraph 2 Article 24 of the Constitution of Kazakhstan), social security in old age and in the case of disease, disability, or loss of a breadwinner (Article 28), the right to protection of health and medical assistance in state and private medical institutions, the development of systems of health protection (Article 29), and other guarantees.

As a matter of fact, all other rights one way or another are correlated to the right to life.  For example, rights such as the right to social protection, to favorable environmental conditions, to a meaningful life, as well as the right to freedom from cruel forms of treatment or punishment serve as supplementary instruments, ensuring its effective realization.  The government is obligated to recognize these rights and create favorable conditions for human life with all available resources.  It is not accidental that crimes against the life or health of an individual are categorically considered particularly heavily punishable criminal acts.

A separate issue in this area is the right of the government to apply the death penalty as an exceptional measure of punishment of individuals committing particularly heinous crimes.  The right to life serves as a limitation of the death penalty.

In Article 15 of the Constitution of Kazakhstan, 1995, it is stated:
1.  Everyone shall have the right to life.

2. No one shall have the right to arbitrarily deprive a person of life.  The law shall establish the death penalty as an extraordinary measure of punishment for terrorist crimes resulting in the death of people, and also for especially grave crimes committed in times of war, with the provision of the right of the condemned to solicit pardon.

The wording, “No one shall have the right to arbitrarily deprive a person of life. The law shall establish the death penalty as an extraordinary measure of punishment for terrorist crimes resulting in the death of people, and also for especially grave crimes committed in times of war, with the provision of the right of the condemned to solicit pardon” corresponds with Paragraph 2 Article 6 of the International Covenant on Civil and Political Rights (ICCPR) and the interpretation of this article, quoted in Paragraph 7 of the UN Human Rights Committee “General Comment No. 6”.

In harmony with Section 5 Article 6 of the Criminal Code of Kazakhstan, the death penalty in the case of a pardon may be replaced by lifelong deprivation of freedom or the deprivation of freedom for a term of twenty-five years, serving the penalty in a correctional colony with a special regime, which is in harmony with Paragraph 4 Article 6 of the ICCPR.
On December 17, 2003, the President of Kazakhstan, Nursultan Nazarbayev signed the Decree “On the Introduction to Kazakhstan of a Moratorium of Capital Punishment”.  The given Decree was signed by the Head of the government in compliance with Paragraph 1 of Article 15 of the Constitution of Kazakhstan, reinforcing the right of everyone to life, which was directed to the realization of determined Conceptions regarding the legal policies of Kazakhstan on the further humanization of criminal legislation, and is an appropriate continuation of the course toward the limitation of the application of the death penalty.

Many sociological surveys bear witness to the fact that the majority of the population of our country considers the complete abolition of the death penalty premature.  It is impossible not to take into consideration the opinion of society; therefore, as an intermediate step toward the further limitation of the application of exceptional measures of punishment, a moratorium on the execution of the death penalty was chosen.

The decree makes the provision for the abeyance of the execution by judges of death penalty sentences.  The introduction of lifelong deprivation of freedom as an alternative to the death penalty may be considered warrantable.  At the same time, the death penalty in itself as a form of criminal punishment is not abolished, but the execution of death sentences pronounced by judges is only halted.  The moratorium does not have a time limit, but may be revoked due to necessity.

There is good reason to believe that the establishment of institutions for life imprisonment will keep the instances of execution by judges of death sentences to a minimum and create the necessary prerequisites for the possible complete abolition of the death penalty.

Currently, discussions are taking place regarding the signing and ratification by Kazakhstan of the Second Optional Protocol to the International Covenant on Civil and Political Rights and the complete renunciation by our country of the execution of the death penalty as a criminal punishment.  This is directly related to the declaration of the Constitution of Kazakhstan of the principle of the inalienable value of human life and its protection.

The introduction of amendments to Article 15 of the Constitution of Kazakhstan significantly constricts the scope of execution of the death penalty, delegating the final resolution of these issues to the law.  But the law until now has not been passed, because of disagreement on the issue of the necessity to preserve the death sentence, or on the contrary, to fully abolish its execution.

Advocates of the preservation of the death sentence give as reasons for their position the danger of increase in particularly serious crimes.  Meanwhile, from the day of the introduction of the moratorium on the execution of capital punishment, such an occurrence has not been observed, although penalties in the form of the death sentence practically did not occur.  The convicted, condemned by past sentences (mainly before the introduction of the moratorium) to the death penalty, were held in places of imprisonment and served their sentences with the deprivation of freedom.  At present, other forms of penalty have replaced all of their death penalties.

Confidence may be boldly expressed that the moratorium on the execution of capital punishment, in coming years, and possibly altogether, will not be revoked.  Consequently, even if the death penalty will be given by sentence at some time, it will not be executed.  The questions arise:  Why, then, from year to year, accumulate the number of such convicted?  Isn’t it really so, that in the future they will again be pardoned?  But before that, the status of individuals condemned to the death sentence, upon whom is applied the effect of the moratorium, is legally uncertain, which fundamentally violates their rights.

Many countries have revoked the death penalty; among them, developed European countries and countries with problems in areas of economics, political life, and law and order.

The inclusion of the death penalty in the Criminal Code is only grounds for affirmation of the repressiveness and inhumanness of the legal policies of Kazakhstan.  It follows, that it is necessary to bring about corresponding changes to the Criminal Code.

In Kazakhstan, there have been no instances of extrajudicial or arbitrary sentences or the forced disappearance of people, executed by law-enforcement agencies or agencies for national security.

Nevertheless, in order to realize the position of the ICCPR, it is necessary to come to as broad as possible interpretation of the right to life, including compliance with Paragraph 5 of the UN Human Rights Committee “Remarks on General Order No. 6,” that protection of this right in a broad sense requires the application of constructive measures in various spheres, for example, the reduction of children’s mortality and the increase of the average life span, the fight against poverty and disease, etc.
	No.
	Action 
	Deadline 


	Executors

	1.
	With the aim of perfecting national mechanisms for the protection of human rights and citizens of Kazakhstan, the reinforcement of international mechanisms for the protection of human rights and for the full revocation of the death sentence, ratify the Second Optional Protocol of the International Covenant on Civil and Political Rights of December 15, 1989, directed at the revocation of the death penalty (UN General Assembly Resolution 44/128 of December 15, 1989).
	2011
	Ministry of Justice,

Ministry of Foreign Affairs, with the participation of 

Of the Prosecutor General, The Supreme Court, and the Human Rights Commission



	2.
	The conducting of “round tables,” seminars, and conferences on the issue of revocation of the death sentence 
	2009-2010
	Ministry of Justice,

Prosecutor General, Supreme Court, Ministry of Foreign Affairs, Human Rights Commission, nongovernmental human rights organizations (per agreement),

UN Development Program (per agreement),

The Center of OSCE in Astana (per agreement)


The Right to Privacy and Protection of Personal Information

Private life (privacy) is a fundamental human right, acknowledged in the UN Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights, and many other international and regional agreements.  Privacy lies at the foundation of human dignity and other key values, such as freedom of assembly, freedom of conscience, freedom to create trade unions, and freedom of speech.  Privacy has become one of the most meaningful human rights in modern times.

Almost all countries of the world acknowledge the right to privacy in their constitutions.  As a minimum, these constitutional norms include the right to the inviolability of dwelling and secrecy of communication.  In some new constitutions there are also mentions of limitations to the right of access to personal information.

According to Article 17 of the International Covenant on Civil and Political Rights, ratified by Kazakhstan:  “1.  No one shall be subjected to arbitrary or unlawful interference with his privacy, family, or correspondence, or to unlawful attacks on his honor and reputation.

2.  Everyone has the right to the protection of the law against such interference or attacks.”

In 1988, in its thirty-second session, the UN Human Rights Committee passed the “General Comment No. 16” to this article of the ICCPR:

“1.  Article 17 provides for the right of every person to be protected against arbitrary or unlawful interference with his privacy, family, home or correspondence as well as against unlawful attacks on his honor and reputation.  In the view of the Committee this right is required to be guaranteed against all such interferences and attacks whether they emanate from State authorities or from natural or legal persons.  The obligations imposed by this article require the State to adopt legislative and other measures to give effect to the prohibition against such interferences and attacks as well as to the protection of this right . . . 

3.  The term “unlawful” means that no interference can take place except in cases envisaged by the law.  Interference authorized by States can only take place on the basis of law, which itself must comply with the provisions, aims, and objectives of the Covenant.

4.  The expression “arbitrary interference” is also relevant to the protection of the right provided for in Article 17.  In the Committee’s view the expression “arbitrary interference” can also extend to interference provided for under law.  The introduction of the concept of arbitrariness is intended to guarantee that even interference provided for by law should be in accordance with the provisions, aims, and objectives of the Covenant and should be, in any event, reasonable in the particular circumstances . . .

7.  As all persons live in society, the protection of privacy is necessarily relative.  However, the competent public authorities should only be able to call for such information relating to an individual’s private life the knowledge of which is essential in the interests of society as understood under the Covenant . . .

10.  The gathering and holding of personal information on computers, data banks and other devices, whether by public authorities or private individuals or bodies, must be regulated by law. Effective measures have to be taken by States to ensure that information concerning a person's private life does not reach the hands of persons who are not authorized by law to receive, process and use it, and is never used for purposes incompatible with the Covenant. In order to have the most effective protection of his private life, every individual should have the right to ascertain in an intelligible form, whether, and if so, what personal data is stored in automatic data files, and for what purposes. Every individual should also be able to ascertain which public authorities or private individuals or bodies control or may control their files. If such files contain incorrect personal data or have been collected or processed contrary to the provisions of the law, every individual should have the right to request rectification or elimination.”
International practice in the area of protection of privacy and personal information is leading in the direction of the passing of special laws designed for the protection of an individual’s privacy.

The main reasons for the substantiation of the necessity to pass such legislation are:

- The necessity to correct mistakes of years gone by.   The adoption of corresponding legislation allows the correction of the consequences of human rights under totalitarian regimes of past years;

- The promotion of the development of electronic business.  Legislation concerning privacy is included in packages of legislation directed toward the establishment of unified regulations of electronic trade;

- The guarantee of compliance of national legislation to international circumstances.

Nevertheless, international experience in the passing and realization of legislature and other forms of protection shows that the violation of privacy, as always, remains a large problem.  In many countries lawmakers do not keep up with technical processes, and this leads to the appearance of large gaps in the area of protection of human rights.  Sometimes, law-enforcement organizations and special services prove to be endowed with exclusive power.  Eventually, in the absence of proper control of the execution of the law, the existence of the law in itself does not yet mean active protection.

In many democratic countries, human rights violations in connection with the control of communication are widespread.

Even in countries with strict laws regarding privacy, law-enforcement agencies even so keep a large dossier on citizens who are not accused of anything and are not even suspected of the committing of crimes.

As a whole, the protection of the right to privacy has many threats.

The complexity of information technology increases continually.  New methods of collecting, analyzing, and distributing information on private individuals are emerging, and this compels consideration of the urgent introduction of corresponding legislature.  Recent research in the area of medicine and health care, telecommunications, and the many means of transportation and transfer of financial resources has significantly increased the quantity of attainable information on each individual.  Powerful computers connected by high-speed lines may be used for the compilation of a detailed dossier on any member of society, and for that a central mainframe computer is not required.  New technology, developed originally for defense needs, is used for the armament of law-enforcement agencies, governmental structures, and private companies.

As shown in surveys of public opinion, people in many countries of the world are now more afraid of the violation of privacy than at any other time in modern history.  Entire groups of citizens in various countries express their concern about the invasion of their privacy, and this compels ever greater numbers of governments to pass legislation especially designed to protect privacy.

Today, it is evident that information technology develops with enormous speed.  Opportunities for the invasion of privacy – or, at least, potential opportunities – also are increasing.

In addition to these obvious aspects, there are a whole series of important factors affecting the violation of privacy:

Globalization, that is, the disappearance of geographical borders to the flow of data.  The development of the Internet is possibly the most well known example of this.

Convergence, that is, the destruction of technological barriers between systems.  Contemporary information systems freely interact, and can exchange with each other and process various types of data.

Multimedia, that is, contemporary forms of presentation of data and images, presented in one format, may be easily converted into another format.

Under these conditions, corresponding international tendencies and contemporary summons for legal regulations guaranteeing the right to privacy are necessary.

Of all human rights which are well known in international legislature, privacy is the most complicated to determine and classify.  The definition of privacy varies widely depending upon circumstances.  In many countries, the conception of privacy is restricted to the protection of information (privacy is interpreted in terms of protection of personal information).  Outside of these sufficiently strict frameworks, privacy often is considered as a boundary over which society should not cross, interfering in private life.

In this case, privacy can be divided into:

Informational privacy, which includes the regular gathering and processing of personal data, such as banking or medical information;

Physical privacy, pertaining to the protection of the physical integrity of a person from outside interference, such as investigation by internal organizations;

Privacy of communication, which means the safety and inviolability of postal messages, telephone conversations, electronic messages, and other forms of communication, and also

Territorial privacy, including intrusion of residences, and also of the work place and in public areas.

At the heart of contemporary models guaranteeing privacy lays the principle of “the protection of rights.”  In compliance with this principle, the State is obligated to provide legislative protection of the personal information of its citizens.

This legislative protection should touch upon:

- The use of personal cards or files, which to one extent or another are used in practically all countries of the world.  The type of card, its purpose, and the amount of information varies and the personal information contained in them is used for various purposes.  Systems for collecting information may be aimed at the fight with extremism or terrorism, or may be simply a part of the national registration system.  A national identification system requires strengthening of its protection of privacy.

- Biomeasurement, that is, the process of collection, processing, and storing of data regarding physical characteristics of a person for the purpose of his identification.  The most popular biomeasurement systems are retinal scanning, fingerprinting, dactylyscopy, voice-recognition, and digital (stored in electronic format) photography.  Biomeasurement is attracting the attention of governments and private companies, since, unlike other forms of individual identification (cards or documents), it ensures full and accurate identification.  In this regard, DNA identification technology causes the most controversy.  It uses the latest technological achievements, allowing within a few minutes the comparison of DNA analyses with an enormous database.   This also requires an effective means of legislative protection of privacy.

- Monitoring of communication, inasmuch as practically in every country there is the possibility of monitoring telephone, telex, and telefax communications.  In the majority of cases, this monitoring is done at the initiative and with the direct participation of law-enforcement agencies.  Unlawful access to communications exists in the majority of countries, and the volume of information obtained in such manners reaches enormous proportions.  Law-enforcement agencies traditionally work together with telecommunication companies in order to make monitoring systems for telephone conversations “convenient” for use at a distance.  These agreements have the appearance of providing special service access to communications to the extent of the installment of systems for the automatic recording of information.  Legislative limitations to such activities are necessary for the guaranteeing of privacy and the protection of the human right to a private life.

- Interception of Internet messages and mail.  In recent decades the Internet has become the most important means of communication and research.  Technology develops by the exponent, and the quantity of users increases each year by the millions.  The Internet is used more and more in commercial operations.  The abilities, speed, and security of the Internet constantly increase, and together with them the quantity of new approaches to using the Web.  But this flexible structure is not protected from intrusion and monitoring by authorities.  Inasmuch as computer networks are a relatively new phenomena, for them legislative rights similar to those that have been approved for the regulation of telephone rights have not yet been created.  Law-enforcement agencies and national security services in all the world are working on developing systems of interception and analysis of electronic mail and all information conveyed through the Internet.  In this situation privacy guarantees are also necessary.

- Video surveillance.  In recent years the use of video camera surveillance has been accepted worldwide on an unprecedented scope.  Their use in the private sector has become more and more popular.  These systems are based on complex technology, including night vision, computerized control, and motion sensors (the system can be programmed so that an alarm signal will sound if any motion takes place in the camera’s field of view). It would be well to note that hidden video surveillance in some places could be done without any sound.  The use of such video surveillance also should be subject to legislative regulation with the aim of protecting privacy.

- Surveillance at the work place.  Workers in practically all countries are subject to careful observation on the part of management.  Legislative protection, as a rule, in such instances is little, because observation often is one of the conditions for acceptance to work.  While companies strive to legalize this monitoring, it is becoming clear that not all of its forms are actually legal.  In this connection, legislative limitations on video surveillance and the definition of the responsibilities of employers to coordinate such issues with their workers are necessary.

Kazakhstan’s legislature contains a series of norms relating to the protection of privacy.

First, Article 18 of the Constitution of Kazakhstan states:

“1.  Everyone shall have the right to inviolability of private life, personal or family secrets, protection of honor and dignity.

2.  Everyone shall have the right to confidentiality of personal deposits and savings, correspondence, telephone conversations, postal, telegraph, and other messages.  Limitations of this right shall be permitted only in the cases and according to the procedure directly established by law.”

Second, Article 25 of the Constitution of Kazakhstan states:
“1.  Housing shall be inviolable.  Deprivation of housing shall not be permitted unless otherwise stipulated by a court decision.  Penetration into housing, its inspection and search shall be permitted only in cases and according to the procedure stipulated by law.”
The further inviolability of privacy is indirectly protected by remedial legislation.

According to Article 16 of the Criminal Procedure Code of Kazakhstan: 

“Private life of citizens, personal and family secrets shall be under the protection of the law.   Everyone shall have the right to secrecy of personal savings and investments, letter exchange, telephone conversation, postal, telegraph and other communication.  The restrictions of these rights in the course of the criminal procedure shall only be allowed in the cases and in accordance with the procedure directly established by the law.”
The basis and procedure for the seizure of correspondence, the interception of communication, and the listening to and recording of telephone conversations are stated in Articles 235-237 of the Criminal Procedure Code of Kazakhstan.
According to Article 17 of the Criminal Code of Kazakhstan:  “Housing shall be inviolable.  The penetration of housing against the will of people who occupy it, the performance of its inspection and search shall only be allowed in the cases and in accordance with the procedure established by the law.”
The basis and procedure for the penetration of housing for the performance of its inspection and search are stated in Chapters 27 and 29 of the Criminal Procedure Code of Kazakhstan.

According to Article 10 of the Civil Procedure Code of Kazakhstan:  “Private life of citizens, personal and family secrets shall be under the protection of the law.  Everyone shall have the right to secrecy of personal savings and investments, letter exchange, telephone conversation, postal, telegraph, and other communication. The restrictions of these rights in the course of the civil procedure shall only be allowed in the cases and in accordance with the procedure directly established by law.”
Finally, according to Article 18 of the Code of Administrative Procedure of Kazakhstan (CAP RK):  “Private life of citizens, personal and family secrets shall be under the protection of the law.   Everyone shall have the right to secrecy of personal savings and investments, letter exchange, telephone conversation, postal, telegraph and other communication.  The restrictions of these rights in the course of the procedure for administrative offenses shall only be allowed in the cases and in accordance with the procedure directly established by the law.”

In Articles 142, 143, 144, and 145 of the Criminal Code of Kazakhstan, criminal responsibility is established correspondingly for the infringement on the inviolability of privacy, unlawful violation of the secrecy of letter exchange, telephone conversations, postal, telegraph, and other communication, the unauthorized disclosure of medical information, and the infringement on the inviolability of housing.
Nevertheless, the given legislative norms are not sufficient to ensure the guarantee of the observation of these rights by all governmental agencies, private individuals, and organizations.  Administrative legislation altogether does not contain articles directly relating to accountability for the violation of the rights of a citizen to privacy.  Accountability for the refusal to provide information (Article 84 CAP RK), the dissemination of information regarding guilt prior to a valid guilty sentence of the court (Article 86 CAP RK), or accountability for the violation of disturbing the silence (Article 333 CAP RK) are difficult to relate to measures for the protection of the right to privacy.

In connection with this, in order to bring legislation into compliance with international standards in the area of protecting the right to privacy, it is necessary to adopt special legislation that would guarantee protection from both legal and unlawful and arbitrary interference, as is reflected in the UN Human Rights Committee General Comment.

It is necessary that Kazakhstan’s legislation contain a definition of all the concepts used in Article 17 of the ICCPR, in compliance with the recommendations of the UN Human Rights Committee and international practice.

For example, the concept “housing” should for this purpose be defined not only as the place where a person lives, but also where he carries out routine business, including the work place.

It should be noted that the infringement on the right of a citizen to the inviolability of his private life and personal and family secrets by Kazakhstan’s Customs agencies is often met in practice.  In particular, these violations point to the Customs regulation currently in force on the mandatory submission by citizens of videocassettes, audiocassettes, discs, and photographic film that they have brought into the country to preview them for forbidden information.

In the opinion of the project work group, these Customs agency requirements evoke the valid censure of citizens by virtue of the difficulty of their fulfillment and contribute to corrupt violations of the law on the side of Customs agency workers.

A survey conducted by the Association of Sociologists in Kazakhstan among 1,500 respondents showed that 19% of those surveyed gave a negative assessment of the situation in the area of the protection of the right to inviolability of privacy.  65.3% of those surveyed gave a positive assessment of governmental mechanisms of protection of the right to inviolability of privacy.  15.7 % of those surveyed were at a loss how to answer.  As a whole, the results of the sociological analysis of the situation with the protection of the human right to inviolability of privacy allows the conclusion that governmental mechanisms for the protection of the right to the inviolability of privacy are improving, taking into consideration Kazakhstan’s international obligations in the sphere of human rights, with the exception of some instances of the violation of the law and human rights by individual officials or other persons.

In conclusion, it is necessary to determine which agencies are responsible for the protection of the right to privacy, and which effective procedures exist for doing so.

	No.
	Action 
	Deadline
	Executors

	1.
	Study the experience of other countries in the adoption of various forms of protection of privacy 
	2nd-3rd quarter 2009
	Ministry of Justice,

Prosecutor General,

Human Rights Commission

	2.
	The conducting of “round tables,” seminars, and conferences on the issue of adoption of various forms of protection of privacy 
	4th quarter 2009
	Ministry of Justice,

Prosecutor General, Supreme Court, Ministry of Foreign Affairs, Human Rights Commission, human rights NGOs (per agreement),

UN Development Program (per agreement),

OSCE Center in Astana (per agreement).

	3.
	Development of conceptual legislation on the protection of the right to privacy
	2nd quarter 2010
	Ministry of Justice

with the participation of the Prosecutor General

	4
	Discussion of conceptual legislation on the protection of the right to privacy with the conducting of a round table (conference)
	3rd quarter 2010
	Ministry of Justice,

Prosecutor General,

Supreme Court, Human Rights Commission

	5.
	Development of a draft law on the protection of privacy and personal information and a project law on the introduction of amendments and additions to existing legislative acts on issues of protection of privacy 
	4th quarter 2010
	Ministry of Justice

	6.
	Discussion of the project law on the protection of privacy and personal information and the project law on the introduction of amendments and additions to existing legislative acts on issues of protection of privacy by the conducting of a round table 
	1st quarter 2011
	Ministry of Justice

	7
	With the aim of the guaranteeing of the constitutional right of citizens to the inviolability of privacy and personal and family secrets, examine the compliance of norms of bylaws affecting the customs regulation on importing and exporting belongings by physical persons, Constitutional norms, laws of Kazakhstan, and its international obligations in the sphere of human rights, and bring the procedure of Customs processing of the belongings of physical persons into compliance with generally acknowledged international standards 
	2010-2011
	Ministry of Justice, Prosecutor General,

Customs Control Committee, Ministry of Finance 

	8
	Regularly highlight in mass media issues of current importance regarding the protection of human rights to a wide cross-section of the population of the State, including the publication of an instructive booklet on human rights in case of detainment or arrest, in concluding contracts, on entrance to institutes of higher education, at work, when dismissed from work, etc.
	2009-2012
	Ministry of Culture and Information,

Prosecutor General,

Ministry of Justice,

Ministry of Education and Science,

Ministry of Labor and Social Protection, Human Rights Commission


The Right to Freedom of Movement and Choice of Residence

In compliance with generally accepted international legal principles and norms, the Constitution of Kazakhstan establishes that “Everyone who has a legal right to stay on the territory of the Republic of Kazakhstan shall have the right to freely move about its territory and freely choose a place of residence except in cases stipulated by law.”  (Paragraph 1 Article 21)

Furthermore, in agreement with Article 16 of the Law of Kazakhstan “On the Legal Status of Foreign Citizens,” foreign citizens may freely move about the areas of Kazakhstan which are open to foreign citizens and choose a place of residence in compliance with the procedure established by the legislation of Kazakhstan.

International standards on freedom of movement are founded on the following basic principles:

- Freedom of movement inside the country is the assumed right of everyone who is legally in its territory, to freely move about its territory and choose a place of residence without the need to request particular permission from authorities.  This right applies in equal measure to citizens of the country, foreign citizens, individuals without citizenship, refugees, and legal immigrants.

- The right to leave one’s country and the right to return to one’s country is a personal human right and should be guaranteed by law.

- Limitations of exit-entry or freedom of movement inside the country may be imposed only by law in the interests of guaranteeing national security, defense of public order, protecting health and morality, or protecting the rights and freedoms of other people.  These limitations should correspond to other internationally acknowledged rights and freedoms, serve a clear goal, and be reasonable, necessary, and sufficient.

- In regard to refugees or individuals seeking asylum, the main principle is the principle of non-deportation, that is, the responsibility of the government not to deport and not to return them to the border of the country where their life or freedom is threatened with danger by reason of their race, religion, social affiliation, citizenship, or political convictions.

Current emigration legislation of Kazakhstan began to be formed after the collapse of the USSR.  At the very beginning – the mid 90’s – the principle legislative acts in this area were passed.  In December 1991, the Law of Kazakhstan “On Citizenship of the Republic of Kazakhstan” was passed, and in June of 1995 – the Presidential Decree of Kazakhstan “On the Legal Situation of Foreign Citizens in the Republic of Kazakhstan.”  The foundation of emigration legislation is in the Constitution of Kazakhstan, ratified in August 1995, fixed in Article 21 as the right to freedom of movement and choice of place of residence, and in Paragraph 4 of Article 12 as the equality of rights and responsibilities of foreign citizens and stateless persons with citizens of Kazakhstan, “unless otherwise stipulated by the Constitution, laws, and international treaties.”  In December 1997, the Law of Kazakhstan “On the Emigration of the Population” was passed.

However, many migratory issues remain untouched by current legislation.  Issues of entry, stay in Kazakhstan, exit from Kazakhstan, formation of documents for the right to temporary and permanent residence in the State, and many others are regulated by Government decrees, orders of the Ministry of the Interior, or instructions from various ministries and departments.  Among them are the regulation of the Government of Kazakhstan of January 28, 2000 “Individual Issues Regarding the Legal Regulation of the Residence of Foreign Citizens in Kazakhstan,” the instructions “On the Procedure for Application of Regulations on Entry and Residence of Foreign Citizens in the Territory of Kazakhstan, and also their Exit from Kazakhstan,” the instructions “On the Issuance by Agencies of Interior Affairs Permission for Exit to a Permanent Residence Beyond the Borders of Kazakhstan,” and many others.  An approximate estimate of the total quantity of bylaw documents regulating the area of migration exceeds 100.  Some bylaws contain limitations to the rights and freedoms of foreigners on the territory of Kazakhstan, which is a violation of Article 39 of the Constitution of Kazakhstan, stating:  “Rights and freedoms of an individual and citizen may be limited only by laws and only to the extent necessary for protection of the constitutional system, defense of the public order, human rights and freedoms, health and morality of the population.”

Limitations to the right to freedom of movement about the territory of Kazakhstan remain in existence in Kazakhstan’s institution of obligatory registration of place of residence, descended from the Soviet passport system and registration procedure.  It is important to note that issues of social security, the realization of voting rights, the right to leave Kazakhstan, and others are dependent on the institution of registration.

A selective analysis conducted by the Human Rights Commission of individual normative legislation shows their noncompliance with the norms of the Constitution, guaranteeing citizens freedom of person and movement.
For example, Paragraph 1 Article 76 of the Administrative Code of Kazakhstan establishes that, as a disciplinary measure, a minor may be assigned limitations on his spare time and special requirements of conduct.
Inasmuch as the Code does not stipulate by which institutions such measures may be assigned, today, essentially these measures may be assigned by, in addition to judges, any establishment considering matters of administrative violations.  This does not comply with the requirements of Articles 16 and 21 of the Constitution of Kazakhstan.
Such noncompliance is found in the norms of Article 11 of the Law “On Associations of Internal Affairs of Kazakhstan” and Article 30 of the Law “On the Rights of Children in Kazakhstan,” according to which children may be placed in rehabilitation centers without their consent and without the permission of the court.
In connection with this, with the aim of the protection of constitutional rights of children, the Human Rights Commission before the Head of State recommends that the Government of Kazakhstan conduct an analysis of all legislation and supplement it with norms that any restriction of freedom of a minor or his freedom of movement take place only by the decision of the court.  
In harmony with Paragraph 2 Article 21 of the Constitution of Kazakhstan:  “Everyone shall have the right to leave the territory of the Republic.  Citizens of the Republic shall have the right to freely return to the Republic.”
Institutions of the Procurator receive many appeals from foreign citizens regarding the violation of their rights by members of law-enforcement agencies.

An investigation conducted by institutions of the Procurator has established that law-enforcement officials, after considering a matter of an administrative violation and the pronouncement of a decision to impose an administrative penalty in the form of a fine, confiscate the foreigner’s national passport.

As a substantiation of the legality of their actions, law-enforcement officials refer to Sub Paragraph 5 Part 1 of Article 618 of the Code of Administrative Offenses of the Republic of Kazakhstan (further referred to as “the Code”), where it is determined that in the interests of guaranteeing the execution of an accepted decision in a matter, an official representative has the right, within the boundaries of his authority, to employ in his relations with the physical person a measure guaranteeing execution in a matter of administrative violation in the form of confiscation of documents and other items.

At the same time, they understand the regulation “guaranteeing the execution of an accepted decision in a matter” as the right of officials to hold a citizen’s passport, taken with administrative authority as security until full payment of the fine which they imposed.

Application of the given regulation by law-enforcement officials contradicts other requirements of the Code, including procedures defined for the execution of individual types of administrative penalties (Chapter 44 of the Code), and international standards.

Not having a passport with him, a foreigner cannot obtain tickets or freely exit the country, and is limited in his legal rights, which is a violation of Paragraph 2 Article 21 of the Constitution of Kazakhstan and Paragraph 2 Article 12 of the International Covenant on Civil and Political Rights, ratified by Kazakhstan in 2005.

A passport, for foreign citizens in the territory of Kazakhstan, is not only a document establishing identity and necessary for movement, staying in a hotel, and conducting banking operations including the payment of fines, but also for the realization of vitally important needs, for example, medical care.

Furthermore, the movement of a foreigner around the territory of Kazakhstan without a passport is a violation of Part 1 Article 394 of the Code, in connection with which, after the confiscating of his passport, he will be subject to administrative violations per the above-mentioned article.

In this manner, appointed individuals in law-enforcement agencies, having confiscated the passport of a foreign citizen, restrict their rights and freedoms guaranteed by international treaties and the Constitution.

On the basis of the above-stated, in the interests of preventing the improper application of regulations of administrative legislation and the violation of rights of physical persons, the Human Rights Commission and the Prosecutor General are introducing appropriate motions within the framework of the currently developing Administrative Procedure Code project.

An analysis shows that the quantity of immigrants arriving in the country is increasing yearly.  Growth is also taking place in the number of individuals violating regulations on the residence of foreigners in Kazakhstan, in connection with which measures of administrative force are applied, including administrative expulsion from the territory of the State.

In connection with insufficient legislative regulation of the mechanism of deportation of foreigners, currently problems arise in the execution of court decisions for the administrative expulsion of the violator.

For example, by agencies of the Prosecutor only, during the course of a planned investigation of the application of legislation regulating the use of the labor of foreign citizens in Kazakhstan in the 3rd quarter of 2008, criminal prosecution was commenced in regards to 5 foreigners per Article 330-1 (failure to execute a court decision on expulsion) of the Criminal Code of Kazakhstan.

The procedure for the expulsion of foreigners is regulated by Article 731 of the Code of Administrative Offenses of the Republic of Kazakhstan (further referred to as “the Code”), where there is the provision that the execution of the decision for the administrative expulsion from Kazakhstan of foreigners and individuals without citizenship takes place by officially handing over foreigners and individuals without citizenship to the representative of the government of the foreign citizen, onto whose territory the person is expelled, or, by means of controlled independent exit of the expelled person from Kazakhstan.   If the handing over of the expelled person to the representative of the foreign government is not provided for in an agreement between Kazakhstan and the foreign government, expulsion takes place in a place determined by border control agencies.

Currently, in connection with the absence of legislative regulation, the handing over of foreigners to the representative of the government of the foreign citizen, that is, to the embassy of the country of citizenship of the violator by emigration police does not take place.

Also, legislative acts of the State do not take into consideration the understanding of “controlled independent exit of the expelled person,” stated in Article 731 of the Code, and mechanisms of its execution (fulfillment).

Furthermore, Border Service agencies have not determined a location for the deportation of foreigners.

Consequently, the necessity arises to pass legislation regulating the mechanism and procedure of realization of Article 731 of the Code.

The condition of the governmental borders of Kazakhstan has considerable influence in the sphere of counteracting illegal emigration.

In this connection, improvement of legislation regulating activities at government border crossing points is necessary.

Up until now, there is no single list of all existing border crossing points in Kazakhstan with a description of the status of each of them (international, multilateral or two-sided, daytime or 24-hours, etc.).  Earlier published legislation by the Cabinet of Ministers of Kazakhstan regarding border crossings have undergone many revisions and additions that partially contradict norms of other legislation.

For example, in Paragraph 1 of the Cabinet of Ministers of Kazakhstan Regulation of 30.10.1992 No. 906 “On Border Crossings in Kazakhstan,” the “Dostyk” border crossing (Almaty Region) is designated as an automobile crossing.

However, in the Government Regulation of the State of 26.08.2003 No. 870 “On Measures for Further Development of International Railroad Border Crossing Dostyk-Alashankoi, the Railroad Section Aktogai-Dostyk and the International Automobile Border Crossing Korgas in 2004-2005,” it is listed as the international railroad crossing “Dostyk-Alashankoi.”

Moreover, in Paragraph 4 of the “List of Railroad Border Crossings on the Governmental Border of Kazakhstan,” as approved by the Government Regulation of Kazakhstan of 03.07.2003 No. 648, “Dostyk” is designated as entirely a railroad border crossing.

In connection with the above statements, it is considered a necessity to develop legislation establishing a single list of border crossings in Kazakhstan.

Together with this, the steady growth of the stream of immigrants to the State observed in recent years also requires the improvement of systems of governmental immigration control.

Earlier, the Human Rights Commission in addressing the Government of Kazakhstan and key governmental agencies, has repeatedly put forward the proposal to examine the issue of designating a governmental agency responsible for the realization of governmental policies in the sphere of immigration.

Furthermore, in the current year this proposal has come under the framework of the work group for the improvement of immigrational legislation, created by a decree of the Prime Minister of Kazakhstan, but has not found support.

Today, despite a united goal and the objective of immigration policies, the system of immigrational control in Kazakhstan consists of several governmental agencies.  At the same time, each agency has responsibility only for the fulfillment of its separate commission.

The result of such a state of affairs at the given moment is the absence of unified immigration policy, proper coordination between governmental agencies, efficiency, and a low level of control over migratory processes, which in the final analysis negatively reflects also on the effectiveness of governmental policies in the sphere under consideration.

Currently the task of realization of immigration policies lies with the Ministry of Foreign Affairs, Ministry of the Interior, Ministry of Labor and Social Protection, Ministry of Justice, Ministry of Agriculture, the Border Service, the Committee for National Security, and also Akimats of regions and the cities of Astana and Almaty.

In some instances, the function of one governmental agency duplicates or supplements another, which leads to the situation that not one of the above-mentioned agencies has accurate statistics regarding the issues defined.

For example, “Work Visas” for foreign citizens are given exclusively by foreign institutions of the Ministry of Foreign Affairs (further referred to as “MFFA”), and their renewal is carried out by representative agencies of the Ministry of the Interior (further referred to as “the MININT”).

In turn, initial visas in the “Business” category may be issued by agencies of the MFFA as well as the MININT, and both agencies have the right to their renewal.

Questions regarding the formulation of documents for the receipt of citizenship of the State are considered by agencies of the MININT, and their documentation is the prerogative of the Ministry of Justice.

Also, according to the Law of Kazakhstan “On the Migration of the Population,” the central executive agency, handling internal coordination and direction in the sphere of migratory processes, is defined as the Committee for Migration of the Ministry of Labor and Social Protection.

However, the Committee, in connection with the absence of corresponding legislative leverage, is not properly fulfilling its functions, limiting its actions to only the filling of its quota with the immigration of the Oralman.

The designation of a single agency responsible for coordination and development of migrational policies of the government would contribute toward effective control and regulation of migratory processes, and also the strengthening of the national security of the country.

Furthermore, in view of the similarity of migratory processes, we propose a study of the experience of the Russian Federation, where there is a single agency in the system of the Ministry of the Interior of the Russian Federation – the Federal Migrational Service, under the function of which, together with the management of unified migrational policies, comes the function of the consideration of issues of citizenship, documentation, registration of the population, control of exit, residence, and entry of foreigners, and the giving of permission for the bringing in of a foreign work force.

***

The tendency of increase in illegal labor emigration to Kazakhstan is observed – so called “seasonal workers.”  This, in the first place, pertains to citizens of the Central Asian countries of the CIS – Uzbekistan, Tajikistan, and Kyrgyzstan, where there is a slow pace of economic development, a low standard of living, and tension in the social and political situation.  Considering the given factors, the poorer part of the population strives to leave the country in search of work and better living conditions, including within Kazakhstan.  For a series of objective and subjective reasons, they often must enter and work in a foreign country illegally, creating a deficit of jobs in the local labor market and prerequisites for the development of such phenomena as unemployment.  At the same time, employers in Kazakhstan, being interested in an inexpensive work force, willingly hire illegal migrants, which deepens the situation in the labor market and does not pay a significant sum of taxes to the country’s budget.  Often, citizens of Tajikistan, Uzbekistan, and Kyrgyzstan, having come to Kazakhstan in search of work, become victims of deceit, fraud, and exploitation by employers.  These citizens, having agreed to the completion of work without the conclusion of a contract or agreement with an individual, not having proper licenses, at the same time residing in Kazakhstan illegally, become potential victims and subject themselves to similar criminal infringements.

To the question, “Are the rights of workers – that is, people who have come to Kazakhstan for work – being observed?” out of 1,500 respondents only 18% answered positively.  At the same time, 42.5% of respondents think that rights of migrant workers are being partially observed, and 16.8% think that rights of migrant workers are not observed at all.  The given results witness to the necessity of improvement of national legislation and law-enforcement practices in relation to migrant workers and members of their families.

Illegal labor migration and the search for effective methods of its regulation is one of the most serious problems of Kazakhstan’s migration politics.  The positive influence of the immigration flow on the development of economy, the demographical situation, and the ensuring of the migrational security of the country depends largely on the making of timely and proper decisions in this area.  The main objective in this connection is not only the strengthening of measures to suppress illegal immigration, but also the creation of conditions for the expansion of legal labor migration and legalization of migrants currently employed.

As a whole, an analysis of the situation of human rights in the course of migratory processes shows, that despite ongoing work, there are isolated instances of the violation of the law and human rights by governmental agencies and their responsible officials, and also by migrants themselves.

***

Kazakhstan has encountered issues regarding refugees in recent years.  On January 1, 2009, 237 families (578 people) were officially registered as refugees in the State.  Individuals receiving refugee status are mainly from Afghanistan (575 people).

Refugee status is given in compliance with the Law on the Conferment of Refugee Status, approved by decree by the Ministry of Labor and Social Protection of Kazakhstan on November 20, 2007 No. 273-P, registered in the Ministry of Justice of Kazakhstan on February 19, 2008.

The activities of government agencies dealing with the problem of refugees are based on articles of the Geneva Convention of 1951 “On the Status of Refugees” and its Protocol of 1967, and the Law “On the Legal Position of Foreign Citizens in Kazakhstan.”

On December 15, 1998, Kazakhstan officially endorsed the Convention of 1951 on the Status of Refugees and its Protocol of 1967, and took upon itself certain responsibilities in relation to refugees before the international community.  , These are, first of all, the principles of non-deportation, accessibility of procedure, information, opportunity to appeal a decision, and provision of registration for the term of consideration and appeal.  Kazakhstan’s endorsement of the Convention significantly preceded constructive cooperation between governmental officials and the office of the UN High Commission for Refugees (UNHCR) in Kazakhstan.

In harmony with the law, “On Migration of the Population,” the procedure for working with individuals petitioning for acknowledgement as refugees and definition of their status in Kazakhstan and their registration was begun in 1998.

Refugees in Kazakhstan are foreigners petitioning Kazakhstan for their acknowledgement as refugees, who, in view of valid danger could become victims of persecution for political convictions, racial characteristics, religious beliefs, citizenship, nationality, or belonging to a certain social class, those who are forced outside of their country of citizenship and do not have the right to make use of the protection of their country or not wish to on account of such dangers, or individuals without citizenship, outside of the country of their former usual residence, who can not or do not wish to return to it on account of these dangers.

The majority of refugees – 88,1%, live in the city of Almaty, and the rest in the Southern Kazakhstan and Karaganda Regions.  Regarding education, 99 refugees have higher education, 14 have secondary specialized education, 248 have secondary general education, 126 have primary education, and 18 refugees have no education.

In compliance with the requirements of the Code of Administrative Offenses of the Republic of Kazakhstan, the observance of regulations on the residence of refugees is continually monitored, and a monthly consultative advisatory meeting is conducted with representatives of social organizations on the legal protection of refugees.

In November 2007, in a meeting with the Head of State, the UN High Commissioner for Refugees, Mr. António Guterres, giving a positive assessment of the situation with human rights in Kazakhstan, noted the necessity of the fulfillment by the State of its international responsibilities in the area of rights of refugees, and requested the passing of a special Law of Kazakhstan “On Refugees.”

With the goal of improving national legislation and law-enforcement practices in regards to refugees, we consider advisable the expedited passing of the Law of Kazakhstan “On Refugees” by Parliament.

In harmony with the foregoing, we recommend the Government and Parliament of Kazakhstan during the period of 2009-2012 put into practice the following measures of the National Plan:

1.
Eliminate contradictions between legislation and bureaucratic instructions regulating the freedom of movement within the country.

2.
Develop mechanisms and procedures for monitoring and suppressing the exit from the country of citizens of Kazakhstan with the goal of permanent residence abroad whose exit is forbidden (bearers of government secrets, individuals for whom was chosen preventive punishment in the form of a written statement not to leave the country, etc.).

3.
For the effective coordination of work with migrants, in 2012 create a single governmental agency for migration within the Government of Kazakhstan.

4.
In 2012, ratify the UN International Convention on the protection of the rights of all migrant workers and members of their families.  

5.
Expedite the adoption of the Law of Kazakhstan “On Refugees.”

6.
Develop a procedure of dealing with individuals seeking refuge and migrants, not permitting their deportation or extradition without a judicial decision.

7.
Create and introduce a modern system of border and migrational control and network of temporary holding points for foreign citizens, individuals without citizenship, and individuals seeking refuge or not having a certain legal status at border crossing points of the Border Service of Kazakhstan.  

8.
Create an open and accessible system of informing foreign citizens or individuals without citizenship of legislation regarding entry and residence in the territory of Kazakhstan and the migrational legislation of the country.

9.
Conclude international agreements on legal assistance in criminal cases and the extradition of individuals from countries to which they illegally take citizens of the Republic of Kazakhstan for the purpose of sexual, labor, or other exploitation. 

10.
In 2010, write and pass the Law “On Documents of Identity of a Citizen of the Republic of Kazakhstan.”

11.
In 2012, write and pass the Law “On the Introduction of Amendments and Addendums to Legislation of the Republic of Kazakhstan Regarding Issues of the Registration of the Population.” 

The Right to Freedom of Forming Associations 

The right to form associations in the Republic of Kazakhstan is regulated by Articles 5 and 23 of the Constitution, Section VII Chapter 2 of the Civil Code, laws on non-commercial organizations, political parties, public associations, trade unions, freedom of conscience and religious associations, some statutes of legislation on national security and the counteraction of extremism, criminal, administrative, and tax legislation, and also entire and acts and bylaws:  instructions, regulations, statutes, etc.

The freedom to form associations gives people the right to collectively voice, pursue, and defend common interests exactly in the same manner as these are voiced, pursued, and defended by the individual.

The guarantee of the right to form associations is contained in fundamental international documents on human rights – The Universal Declaration of Human Rights (Article 20), the International Covenant on Civil and Political Rights (Article 22), in many UN Conventions, and in regional documents on human rights.

A series of provisions regarding responsibilities of guaranteeing the right to form associations are contained in OSCE documents, adopted at its meetings.

The Republic of Kazakhstan ratified the International Covenant on Civil and Political Rights, and upon joining the UN and the OSCE, has taken upon itself certain responsibilities in the observance of fundamental human rights and freedoms including the right to form associations.

These responsibilities are set out not only by the establishment in the Constitution and national legislature of the right to form associations, but in the perceptions of the contemporary interpretation of this right, its regulating, and the legality of the validity and adequacy of limitations imposed.

Consequently, the matter not only includes the political responsibility to guarantee the right to form associations, but also how this responsibility is fulfilled in concrete situations.

1. Issues Regarding the Legal Position of Public Associations in the Republic of Kazakhstan 

Paragraph 1 Article 23 of the Constitution of RK establishes that citizens of the Republic of Kazakhstan shall have the right to the freedom of forming associations.  The activities of public associations shall be regulated by law.
If the first phrase of the given Paragraph is interpreted strictly, the Constitution of RK is in full compliance with the international law guaranteeing a citizen the right to unite with other citizens with the goal of forming public associations.

However, based upon the sense of the second phrase of Paragraph 1 Article 23 and Article 5 of the Constitution of RK, only one form of association is supported – public associations, the activity of which are regulated by law.

Thus, according to Article 5 of the Constitution of RK, the formation and functioning of public associations pursuing the goals or actions directed toward a violent change of the constitutional system, violation of the integrity of the republic, undermining of the security of the state, inciting social, racial, national, religious, class and tribal enmity, as well as formation of unauthorized paramilitary units shall be prohibited.

Analogous prohibitions are contained in Article 5 of the Law on Public Associations of May 31, 1996 (with amendments and addendums).  Therein is established the additional prohibition on the activities of unregistered public associations.

The given prohibition contradicts international standards.

In support of this statement we turn, for example, to such documents as “Fundamental Principles on the Status of Non-Governmental Organizations in Europe,” (2002) approved by Decision of the European Council of Ministers on April 16, 2003.

Taking into consideration that practically all European countries are participants in the Organization for Security and Co-operation in Europe (OSCE), in essence, this document defines the understanding of international standards regarding the right to unite which are set out in the responsibilities of those within the framework of the OSCE.

According to this document, the term “NGO” is understood to apply to associations, unions, public associations, funds, charitable organizations, noncommercial organizations, etc.  The sphere of activities of an NGO are also diverse, because an NGO can be either a small local organization with few members such as, for example, a village chess club, or an international association well-known in the entire world, especially organizations involved in activities regarding the protection of rights.  Examples of various types of NGOs are listed in the text of Fundamental Principles, but the list is not exhaustive.  Trade unions or religious organizations are not found in the list.  In some countries, all or part of these structures come under the sphere of influence of legislation regarding public associations, whereas in other countries they act within the framework of individual laws.  Political parties are not considered NGOs.
As is shown in Paragraph 4 of Fundamental Principles, the fundamental characteristic of an NGO is the absence of the receipt of income among its main aims.  Common traits among all NGOs are self-government and voluntariness.

From the viewpoint of the responsibilities of registration of an NGO, Paragraph 5 of the above-mentioned document is very important:  “An NGO may be either an informal organization or a structured organization possessing a legal personality.  With the aim of highlighting differences in financial or other forms of support received by an NGO in addition to legal personality, they may use various statuses in harmony with national legislation.”

In other words, the case in point is regarding the difference between NGOs not wishing to obtain a legal personality and NGOs having the status of a legal entity.  In the legislature of the majority of countries, as well as in the text of Principles are found a series conditions relating exclusively to NGOs having a legal personality.  Nevertheless, principles are acknowledged in the document, in harmony with which NGOs have the right to accomplish their activities without the obtainment of such status.   At the same time, the importance of stating this in national legislature is also emphasized.

Consequently inasmuch as the given Principles are common to European governments, in all European countries it is acknowledged that an NGO may be either a formal or informal organization.

As previously indicated, Kazakhstan’s legislation contains a prohibition of the activity of unregistered public associations which also creates certain problems in the use of legal terms and understanding.
First of all, there are no legal grounds for use of the term “unregistered public associations.”

A public association is a legal form of noncommercial organization that in its turn is one type of legal entity (Civil Code of RK 1994, Article 34).  This is a legal status.  Before the registration of a public association in agencies of justice, it does not legally exist, but exists as a group of citizens striving to obtain the status of a legal entity in the form of a noncommercial organization and the legal form of a public association.  In other words, if a group of citizens calls itself a committee, council, club, public association, etc. it does not mean that it is in fact a public association.

Secondly, legislation for some reason contains a prohibition on the creation and activities of unregistered public associations only, although among noncommercial organizations are also such legal forms as institutions, public funds, etc.

Thirdly, if the creation and activity of unregistered public associations is prohibited, it is not understandable whether this applies only to organizations that have ten (the minimum quantity of citizen initiators for the establishment of a public association per Kazakhstan’s legislature) or more members, or to those in which the quantity of members is less.  For example, the issue arises regarding the legality or illegality of a public committee for the cleaning of a courtyard in the quantity of five persons in a chapter with a chairman.  Furthermore, it is unclear how it is determined that an organization legally exists if it is not yet registered in compliance with the procedure established by law.

Consequently, the following conclusion can be drawn:  the circumstance of registration of associations of citizens and the legal norms regarding responsibility for their activities only by reason of lack of registration do not conform to international standards.

In connection with this, in order to bring national legislation into compliance with international standards of human rights and freedoms, it is necessary to establish the right of a person to create or join an association or union, including those of an informal character.

For that, it is necessary to either pass an individual law on the right of citizens to form associations (for example, based on the experience of the Republic of Poland), or the individuals stipulated by law should apply to the Constitutional Council with the request to give an interpretation of Paragraph 1 Article 23 of the Constitution of RK, in particular the right of a citizen to freedom to unite in any form, in formal as well as informal organizations.

2.  Issues Regarding Legal Forms of Public Associations in Kazakhstan
It is necessary to resolve a problem connected with limiting the amount of legal forms of noncommercial organizations as types of legal entities.  This problem has existed since the beginning of the ‘90s of the XX century.  The first attempt to correct the situation was undertaken in the Civil Code of RK of 1994, where in Chapter VII “Noncommercial Organizations,” other legal forms of public associations aside from public associations appeared:  institutes and public funds.  It is important to note that in the Civil Code of RK, for the first time, public associations listed as legal forms received noncommercial status.

Moreover, in Article 34 of the Civil Code of RK, apart from the above-listed forms of noncommercial organizations that are legal entities, there is the provision for the possibility of the existence of other forms of noncommercial organizations, which should be “provided for by legislation.”  Admittedly, no other legislation reinforcing the possibility of formation and function of other legal forms of noncommercial organizations other than those listed in the Civil Code has yet been passed.

Consequently, in the course of seven years (1994-2001) before the passing in 2001 of the Law of RK “On Noncommercial Organizations,” the only legislative act which mentioned other forms of noncommercial public associations was the Civil Code of RK, in which two more forms were mentioned:  institutions and public funds.

As a result of this, all public initiatives by citizens for the creation and activity of public associations were practically limited to only three legal forms:  public associations, institutions, and public funds.  This created and is creating serious problems in the course of the development of the third sector in the country.

Let’s consider the situation in practice.

A group of citizens decided to unite for the attainment of their common goals and objectives and create a public organization with the status of a legal entity.  Which legal form should they choose?  A public association?  But then, according to the Law on Public associations these citizens should number no less than ten, their organization should have membership and a certain structure of administration, etc.
But, if these citizens number less than ten and they do not want to have a membership organization, hold general meetings as a structure of administration, etc., then they must create a noncommercial organization in the form of an institution or a public fund.

However, an institution as a legal form of noncommercial public organization has its disadvantages, especially in that the founder is personally liable for the debts of the organization in the case of deficit of assets of the noncommercial organization.  Furthermore, per current tax legislation an institute does not come under the category of noncommercial organizations for taxation purposes.  It is understandable that this situation “frightens away” the social initiative of citizens.

A fund has another nature from the standpoint of its relationship to noncommercial public organizations, and is most often considered in the context of charitable activities, which is understood as “a means of voluntary charitable (gratuitous) assistance (including the transfer of possessions or money, provision of services, and other support), existing in the interests of support and protection of groups of individuals who, by virtue of physical or other circumstances are not capable of satisfying their needs without assistance, or defending their rights and legal interests.”  Hence, a fund should be considered as a legal form of noncommercial organization, involved in charitable or other analogous activities.

As a result, as already noted, all public organizations created in Kazakhstan from 1994 to 2001, and until now, “maneuver” between three legal forms:  public associations, institutions, and funds.

Dozens of funds have appeared in the country, which in principle are not funds, inasmuch as they do not accumulate financial and other resources and are not involved in charity or in the distribution of these resources.  Citizen founders, creators of many institutions, constantly feel the threat of bringing upon them a personal property suit in connection with a deficit of assets of the institution.

Finally, hundreds of public associations have followed a more logical course – the creation of public associations, although many of their initiators did not have the desire to seek additional members for fulfillment of the requirement of the law – no less than 10 citizen initiators.

It makes sense to introduce amendments to the Law “On Noncommercial Organizations,” defining the understanding of “public associations” as noncommercial organizations or other legal forms.

3.  Issues Regarding Members, Organizers, and Founders of Public associations in the Republic of Kazakhstan

The International Covenant on Civil and Political Rights, which the Republic of Kazakhstan ratified in 2005, contains the following formulation:  “Each person shall have the right to association with others . . .”

The comprehensive character of the word “each” indicates that the freedom to unite, in principle, encompasses those individuals who are not citizens also (in other words, individuals who are citizens of other governments, refugees, individuals without citizenship, and the Oralman).

This international right acknowledges the possibility of the introduction of a few limitations to the political activity of individuals who are not citizens of the government that propagates the freedom to unite.  However, only those limitations which correspond to principles of political democracy, freedom and supremacy of the law are considered acceptable.  Therefore, the prohibition on membership in political parties by a non-citizen is justifiable, inasmuch as the party participates in the formation of national organs of power.

In harmony with Paragraph 15 of Fundamental Principles, any physical person or legal entity, citizen of a country or foreigner, or a group of such persons, should be free to create NGOs.  At the same time, an Explanatory note to the Fundamental Principles indicates, that there should be no foundation for limiting foreign citizens from creating NGOs.  Naturally, this does not include political parties, which, as already noted, are not NGOs.

Consequently, based upon the position of international documents on human rights and foreign experience, the following conclusion may be drawn:  no limitations exist for foreign citizens, refugees, individuals without citizenship, and the Oralman in the creation, membership, or participation in the activities of noncommercial organizations, except a few limitations of their political activities (especially, their participation in the activities of political parties, financing of voting campaigns, etc.).  Furthermore, there is no limitation to any citizen in the right to lead noncommercial organizations or their branches (agencies).

4.  Issues of Registration of Public Organizations in the Republic of Kazakhstan

As already noted, in compliance with international standards and practices of many countries of the world, a NGO may exist with or without the attainment of the status of a legal entity.

Nevertheless, the majority of NGOs prefer the attainment of such status (in the form of a noncommercial organization) inasmuch as this allows them to receive tax privileges, support of the government and altogether simplifies their operation.

In the Fundamental Principles it is indicated that any physical person or legal entity, citizen of the country or foreigner, or group of such persons, has the freedom to create a NGO.  Two or more persons should have the right to found a NGO based on the principle of membership.  For the attainment of the status of a legal entity a greater number of members may be required, however the number should not be set on a level that hinders the formation of the NGO.  Any person should have the right to found a NGO by means of a will or the gift of belongings, as a result of which a fund is usually created.

In the Explanatory note to the Fundamental Principles it is made clear that the issue of the minimum number of individuals needed for the foundation of a NGO has been under lengthy discussion in the course of the development of the document, inasmuch as in the laws of different countries the number varies.  In some countries one person is sufficient, while in others a greater number is established by law – two, three, or even five or more persons.  Finally it was decided to differentiate between informal organizations and organizations wishing to obtain a legal personality.  In the first instance, for foundation of a NGO based on principle of membership, two people are sufficient, whereas for the obtainment of a legal personality, a greater number of members may be required.  But, in this case, the given number should not hinder by its magnitude the foundation itself of the organization.

The procedure itself for the creation of an organization with the receipt of the status of a legal entity differs among countries of the European Union.  Organizations may receive status of a legal entity as a result of declaration (the announcement of its creation), notarial certification of its charter, notification of the competent authorities, or registration.

The registration system for the attainment of the status of a legal entity is used in Kazakhstan.

Regarding the registration of noncommercial organizations, the legislation of RK does not contain a direct prohibition on the activity of NGOs without registration (without the receipt of the status of a legal entity).  Such a direct prohibition, as previously noted, is established only in relation to public associations.

However, from the law-enforcement practices of agencies of justice and the Procurator it follows that in a series of incidents, NGOs created by a group of citizens not claiming the status of a public association, and not obtaining the status of a legal entity, are considered as nonregistered public associations and its organizers are subject to administrative charges.  Similar problems arise with unregistered religious associations.

It would be good to note that in the Republic of Kazakhstan, there is an established procedure for the registration of legal entities.  This procedure in the state provides for the responsibility of the government to register organizations if its founders fulfilled all corresponding requirements of legislation pertaining to the creation of such organizations.

In itself, the procedure and requirements extending to the procedure of attaining the status of a legal entity in Kazakhstan are established in the Law on Governmental Registration of Legal Entities (passed in 1995) and Regulations on Governmental Registration of Legal Entities (passed in 1999).
It is necessary to note a series of problematic issues connected with the registration procedure for noncommercial organizations in Kazakhstan.

The first issue is the amount of the registration fee for noncommercial organizations (around $70 dollars USA).  At the same time institutions financed from budgeted funds, official organizations, and cooperatives of housing (apartment) owners have the advantage (registration fee – not much more than $10 dollars USA).  Children’s and youth associations have privileges (registration fee – not much more than $15 dollars USA).  Even legal entities that belong to small business undertakings have the advantage (registration fee – not much more than $35 dollars USA).  But public noncommercial organizations by registration fee are equated with commercial organizations.  Kazakhstan’s NGOs have pointed out this injustice during the course of a number of years but a decision has not yet been made.

Secondly, is the differentiation of activities of one legal form (noncommercial organizations) of public association by territorial criteria:  local, regional, and state.  For registration of a regional public association it is necessary to have branches in more than one region of the republic, and state organizations – more than half the regions of Kazakhstan including the capitol and cities of state significance.

In connection with the above-stated, in order to bring Kazakhstan’s legislation into compliance with international standards of human rights and freedoms in the area of the attainment of legal status for noncommercial organizations, it is necessary to:

- Guarantee in legislature and in practice simplification of the procedure for registration of noncommercial legal entities;

- Lower the amount of the registration fee for noncommercial organizations with the goal of making it easier for them to obtain legal status and contributing toward the development of civil society;

- Establish in legislature those additional rights or privileges which are provided to public associations per confirmation of regional or state status or exclude these positions from legislation on public associations;

- Establish in legislation regarding noncommercial organizations, as a minimum, one more legal form of nonmember NGO, for example, under the name of “public association,” in order to make it possible for citizens in quantities less than ten to create nonmember NGOs, but at the same time not making use of the legal form fund or institution.

5.  Issues Regarding Limitations on the Right to Unite and the Responsibilities of Public Organizations in the Republic of Kazakhstan

According to Article 5 of the Constitution of the Republic of Kazakhstan, the formation and functioning of public associations pursuing the goals or actions directed toward a violent change of the constitutional system, violation of the integrity of the Republic, undermining the security of the state, inciting social, racial, national, religious, class and tribal enmity, as well as formation of unauthorized paramilitary units is forbidden in Kazakhstan.
Fundamentally, the given constitutional position meets the requirements of international laws.
Furthermore, in harmony with Article 39 of the Constitution of RK, rights and freedoms of an individual and citizen may be limited only by laws and only to the extent necessary for protection of the constitutional system, defense of the public order, human rights and freedoms, health and morality of the population.  This position also meets international standards from the standpoint of the introduction of limitations to one right or another.

However, a straightforward analysis of legislation concerning the regulation of the right to unite indicates that contained in them a significant quantity of limitations which are connected to a broad interpretation of constitutional norms and do not meet the requirements of such limitations according to international legal theory and practice.

In Article 374 of the Code of Administrative Offenses of RK it is stated, that “actions committed by leaders and members of public associations, going beyond the bounds of the goals and objectives defined by the founders of these public associations or violating legislation of the Republic of Kazakhstan on public associations, after the receipt of a written warning necessitates a warning or fine on the persons on the board of directors of the social organization, in the amount of up to twenty monthly indices.  The violation of the legislation of the Republic of Kazakhstan by public associations or the repeat of such actions in the course of a year after the imposition of administrative penalties provided for in the first part of the given article necessitates a fine on the persons on the board of directors of the public association, in the amount of up to twenty monthly indices with the halting of the functioning of the public association for a term of six months.   Those same actions, if repeated within the course of a year after the imposition of administrative penalties, as provided for in the first and second parts of the current article, necessitate the banning of the activities of the public association.

As a whole, in current administrative legislation a public association is the only form of legal personality which is threatened with the banning of its activities for repeat violations within the framework of all existing legislation regarding public associations.
Banning the activities of any legal personality is the most extreme measure of action and therefore, in legislation as well as in practice, the necessity, validity, and appropriateness of this measure should be confirmed.

If the goals or actions of a social society are directed toward a violent change of the constitutional system, violation of the integrity of the Republic, undermining the security of the state, inciting various types of enmity, creation of paramilitary units, infringement of health or moral principles, then, taking into consideration the seriousness of the violation and possible consequences, such a measure may be justified.  However, any small violation, even repeated or multiple, should not be deserving of the halting or banning of activities.

In this connection, it is logical to suggest the introduction of amendments to administrative legislation in the parts detailing administrative responsibility for administrative violations in the sphere of the activities of noncommercial organizations, including public associations so that these norms correspond to the requirements of predictability, flexibility, and effectiveness, and do not make their wide interpretation possible.

Therefore, it is necessary to consider the issue of more clear requirements harmonizing with international standards in the area of acceptable limitations for a group, the legality or illegality of the goals, objectives, and activities of noncommercial organizations and their reflection in the charters of NGOs.

It is also necessary one more time to return to the positions of our criminal legislation in the area of responsibility of leaders and members of public associations.

In the Criminal Code of RK there are a series of articles considering the criminal responsibility of members of public associations and their leaders in comparison with citizens who are not members of public associations.

Thus, in Article 336 of the Criminal Code of RK, criminal responsibility is established for “the impediment legal activities of state bodies by members of public associations,” in which the sanctions provided for by law for members of public associations consists of a fine or arrest for a term of up to four months, and for heads of a public association as much as imprisonment for a term of up to one year.  It is notable, that for normal citizens or workers in commercial organizations similar articles in the Criminal Code are not provided.  In other words, it is obvious that, having committed such actions, they would be charged with responsibility per the articles “Disorderly Conduct,” “The Use of Violence In Regard to Representatives of the State,” or per a series of articles in Chapter 5 of the Criminal Code of RK:  “Crimes Against the Basis of the Constitutional Order and the Safety of the State.”
As a while, administrative and criminal legislation of RK in the area of the responsibility of public associations requires perfecting, from one side, with the goal of removing “disparities” between public associations and other legal forms of noncommercial organizations or commercial organizations, and from the other side, for the bringing of limitations and sanctions into compliance with international standards and criteria acceptable for such limitations.

The Right to Create and Join Trade Unions

By the Law of RK “On Trade Unions” the right to create and join trade unions is provided to citizens.  At the same time, the quantity of trade unions created within the boundaries of one profession is not limited.  All trade unions are provided equal rights and opportunities.

There have been incidents of the hindrance of the creation and activities of trade unions on the side of employers.  Thus, per data collected by the Atyrau branch of the trade union of construction workers and manufacturers of industrial construction materials, during the course of 2007 the creation of trade unions was opposed by managers of 16 enterprises, the majority of whom were conducting contractual work on the projects Tengizshevroil Ltd. and Adzhip KKO.  The largest of the companies were Atyrau-Bolashak Ltd., Tengizstroiservis, Senimdi Kurylys, Khemimontazh, Pundzh Lloyd Kazakhstan, Iurest Reiteon Support Services, Saipen, Kaspian Vender Park, and others.  In 2007, these organizations experienced collective labor conflicts and spontaneous actions of workers.

For suitable protection of the rights and interests of workers, not only is the creation of trade unions necessary, but also the entry of trade union organizations into the local union chapter.  For example, in the course of 2007, under administrative pressure in Intergas of Central Asia Corp., (a chain of Kazmunaigaz) meetings were conducted and the creation of a trade union organization was concluded which includes approximately 6,000 gas transport workers.  The first talks regarding their invitation to join the local branch of the state trade union of gas transport workers have so far led to nothing.  The management of the newly created trade union, being fully independent from administration, is discussing creating its own union branch, although there is the provision in the Charter for joining a higher trade union organization.  The situation complicates itself when new trade union organizations come under the control of their employer’s management, which gives birth to “pocket” trade unions.  These types of trade unions leave workers without the conditions and benefits provided for in wage agreements.

Locally, difficulties in concluding collective agreements are also observed.  

Per statistics from the state branch of geology, geodesy, and cartography workers’ trade union, in 26 organizations through the fault of administration collective agreements have not been concluded, and trade unions are practically dismissed.  There have been instances of the interference of employers in the activities of trade unions.  Thus, in Volkov Corp. in Almaty, trade union organizations were accused by their employers of the violation of the use of union dues.  In response, the administration of the corporation dissolved the trade union organization.

The above-stated circumstances allow us to recommend the Government of the Republic of Kazakhstan in the period of 2009-2011 put into practice the following measures:

1.
Legislatively simplify the procedure for the registration of public associations of citizens.

2.
In legislature, the right of each person to create or join associations or unions, including those of an informal character, should be clearly fixed.  For this purpose it would be appropriate to pass a separate Law “On the Right of Citizens to Form Associations.”

3.
Guarantee in legislature and in practice simplification of the registration procedure for noncommercial legal entities.

4.
Lower the amount of the registration fee for noncommercial organizations with the goal of simplifying their obtainment of the status of a legal person and assisting the development of civil society.

5.
Introduce a regulation into the Tax Code on the exemption of an NGO from tax payments for business activities carried out within the framework of chartered objectives, or use another mechanism of tax benefit based upon the experience of developed countries.

6.
Introduce a regulation into the Tax Code on the introduction of tax payments for commercial organizations and individual enterprises, setting aside a portion of their revenue for the support of Kazakhstan’s NGOs.

7.
Establish in legislature on noncommercial organizations, as a minimum, one more legal form of non-member based NGO, for example under the name of “Public Organization,” in order to give citizens the ability to create non-membership based NGOs with a quantity of less than ten people without making use of the legal forms fund or institution.
8.
In 2011, develop and pass a new Law of RK “On Trade Unions.”

9.
Simplify the procedures of registration, re-registration, and liquidation of political parties by means of legislation.

The Right to Freedom of Thought, Conscience, and Religion 

In its years of independence, fundamental and necessary favorable political conditions for a democratic social system and the development of civil society have been created in Kazakhstan:  internal stability, interethnic and interfaith peace and accord.

In its years of independence, the number of religious associations has increased six times.  In the 1990s, 671 religious associations were active, and the status on March 1, 2009, was that 3993 religious institutions are active in Kazakhstan representing more than 40 confessions and denominations.  3034 of these institutions are valid religious associations.

A simplified mechanism for the registration of religious associations in force since 2004 and also the tax policy of the government, directed toward the freeing of religious associations from the payment of taxes on profits and church collections, facilitates the free development of registered religious associations on the territory of the State.

Multinationality and interfaith have been defined as some of the fundamental prёiorities of governmental policy in the sphere of religion – that is the establishment of interfaith agreement as a necessary condition for the maintaining of stability in society and the observance of human rights.

Experience with interfaith dialogue in Kazakhstan received acknowledgement and support from world religious leaders.  In Astana in 2003 and 2006 were held two Congresses of Leaders of World and Traditional Religions.  In 2003, 17 delegations from various religious confessions were at the conference, and at the second conference 29 delegations from 43 countries participated, including not only leaders of religious confessions but of political activities, scientists and experts from European and Asian countries, leaders and representatives of leading international organizations – the UN, OSCE, and UNESCO.  The humanitarian concept of Congresses has had a large part in the strengthing of mutual understanding.

In June, 2006, the President of Kazakhstan signed the Decree on the Approval of the Conception of the Development of Civil Society, the goal of which is acknowledged as further improvement of legislative, social-economic, and organizational bases for comprehensive development of institutions of civil society and their equal partnership with the government in compliance with international legal instruments in the framework of international agreements and pacts in the area of human rights and the human dimension.  Among institutions of civil society are also indicated religious associations.  A key instance of interaction of government authorities and institutions of civil society is the guaranteeing of religious freedom and the right of citizens to form associations.

In 2007, the State Programme on the Provision of Freedom of Belief and Enhancement of State-Confessional Relations in the Republic of Kazakhstan for 2007-2009 was passed, the fundamental goal of which is the creation of conditions for the implementation of religious freedom in the Republic of Kazakhstan.

In addresses, Kazakhstan has been given a series of positive assessments by the OSCE, UN, and other international organizations on the grounds of the effectiveness of models of civil peace and accord currently functioning in the country.

A high assessment of the models of interfaith accord existent in Kazakhstan was given by Pope John Paul the Second during his visit to the country in 2002 and other leaders of various confessions visiting Kazakhstan for conferences of leaders of world religions.

It would be good to note that the guarantee of the right to freedom of thought, conscience, and religion in the Republic of Kazakhstan is contained in Article 22 of the Constitution of RK.
“1.  Everyone shall have the right to freedom of conscience.

2.  The right to freedom of conscience must not specify or limit universal human and civil rights and responsibilities before the state.”

Article 39 of the Constitution of RK establishes:

“1.  Rights and freedoms of an individual and citizen may be limited only by laws and only to the extent necessary for protection of the constitutional system, defense of the public order, human rights and freedoms, health and morality of the population.”

Furthermore, Paragraph 3 of Article 39 of the Constitution of RK includes freedom of conscience in the list of rights and freedoms that shall not be restricted in any event.

The legal regulation of the right to freedom of conscience and religion in Kazakhstan is in effect per the Law “On Freedom of Religion and Religious Associations” (further referred to as “the Law on Freedom of Religion”), the Civil Code and other legislation.

The total quantity of normative legislation influencing the existence of freedom of conscience and religion to one extent or another is numbered at approximately 100.

In international regulations the guarantee of the right to freedom of thought, conscience, and religion is contained in fundamental international documents on human rights:  the UN Declaration of 1981 on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief (further referred to as “DEIDRB”), the International Covenant on Civil and Political Rights (further referred to as “ICCPR”) and in the responsibilities which governmental members of the Organization for Security and Co-operation in Europe (OSCE) take upon themselves.

Article 18 of the ICCPR defines the understanding of freedom of thought, conscience, and religion in the following manner:  “This right shall include freedom to have or to adopt a religion or belief of his choice, and freedom, either individually or in community with others and in public or private, to manifest his religion or belief in worship, observance, practice and teaching.

Article 1 of the DEIDRB expands this understanding of the principle conditions of expression:  “This right shall include freedom to have a religion or whatever belief of his choice, and freedom, either individually or in community with others and in public or private, to manifest his religion or belief . . .” (further per the text of Article 18 of the ICCPR).

The understanding and contents of the freedoms of thought, conscience, religion, and belief are more fully developed in Concluding Documents Meetings on the highest level of the OSCE (Helsinki 1975, Madrid 1980, Vienna 1989, Copenhagen 1990, Paris 1990, Budapest 1994).  Especially, in Paragraph (9) of the Copenhagen Document of 1990, participating States of the OSCE confirmed, “(9.4) everyone will have the right to freedom of thought, conscience, and religion.  This right includes freedom to change one’s religion or belief and freedom to manifest one’s religion or belief, either alone or in community with others, in public or in private, through worship, teaching, practice and observance.  Here, the understanding of the freedom of thought, conscience, religion and belief is expanded to the freedom to change them, and the manifestation of these freedoms includes also the freedom to teach.

Consequently, the contemporary understanding of the freedom of religion, including freedom of thought, belief, and religion consists of the following:  The right to have or not to have, accept or change any belief or religion of his choice, and also to manifest and express his beliefs or religion, either alone or in community with others, in public or in private, through teaching, worship, practice and observance.
The including of freedom of religion as a constituent of freedom of conscience is more fully covered in the positions of the Concluding Document of the Vienna Meeting of 1986, to which member States of the OSCE obligated themselves:

“(16.4) - Respect the rights of these religious communities to:

- Establish and maintain freely accessible places of worship or assembly;

- Organize themselves according to their own hierarchical and institutional structure,

- Select, appoint and replace their personnel in accordance with their respective requirements and standards as well as with any freely accepted arrangement between them and their State;

- Solicit and receive voluntary financial and other contributions,

(16.5) - Engage in consultations with religious faiths, institutions, and organizations in order to achieve a better understanding of the requirements of religious freedom;

(16.6) - Respect the right of everyone to give and receive religious education in the language of his choice, whether individually or in association with others;

(16.7) - In this context respect, inter alia, the liberty of parents to ensure the religious and moral education of their children in conformity with their own convictions;

(16.8) - Allow the training of religious personnel in appropriate institutions;

(16.9) - Respect the right of individual believers and communities of believers to acquire, possess and use sacred books, religious publications in the language of their choice, and other articles and materials related to the practice of religion or belief;

(16.10) - Allow religious faiths, institutions and organizations to produce, import and disseminate religious publications and materials;

(16.11) - Favorably consider the interests of religious communities to participate in public dialogue, including through the mass media.

(17)  The participating States recognize that the exercise of the above-mentioned rights relating to the freedom of religion or belief may be subject only to such limitations as are provided by law and consistent with their obligations under international law and with their international commitments.  They will ensure in their laws and regulations and in their application the full and effective exercise of the freedom of thought, conscience, religion, or belief.

(32)  They will allow believers, religious faiths and their representatives, in groups or on an individual basis, to establish and maintain direct personal contacts and communication with each other, in their own and other countries, inter alia through travel, pilgrimages and participation in assemblies and other religious events.  In this context and commensurate with such contacts and events, those concerned will be allowed to acquire, receive and carry with them religious publications and objects related to the practice of their religion or belief.

Constitutional guarantees of the freedom of thought, conscience, and religion in the Republic of Kazakhstan are expressed in the following principles:  respect for the principles and norms of international law, the priority of international law over the laws of the Republic – Paragraphs 1 and 3 Article 4, Article 8; acknowledgement of the absolute and inalienable right of everyone to freedom of thought, conscience and religion and the forbidding of limitations of the freedom of conscience under any circumstances – Paragraphs 1 and 2 Article 12, Paragraph 1 Article 18, Paragraph 1 Article 19, Paragraph 1 Article 22, Paragraph 3 Article 39; the equality before law and the freedom from discrimination under any circumstance – Article 14; the equality of rights of citizens and non citizens – Paragraph 4 Article 12; legislative and judicial protection – Paragraphs 1 and 2 Article 4, Paragraphs 2 and 3 Article 74, Article 78.

Consequently, the Constitution of the Republic of Kazakhstan guarantees that:  everyone (citizens of Kazakhstan, foreigners legally on its territory, refugees or stateless persons) has the right to freedom of conscience, (in other words, subject to the regulations of international law, which are part of the current laws of the Republic of Kazakhstan, the right to have, accept, or change religion or belief at one’s choice); no one may be forced to disclose their thoughts or affiliation with one religion or belief or another; no one may be subject to discrimination on the grounds of his relationship toward religion, or his affiliation with various religious trends, groups or associations.

Constitutional guarantees of the freedom to manifest one’s religion or beliefs “either alone or in community with others, in public or in private” are expressed in the following principles:  respect for the principles and regulations of international law and the priority of international law over the laws of the Republic – Paragraphs 1 and 3 Article 4, Article 8; ideological diversity – Paragraph 1 Article 5; equality before the law – Paragraph 2 Article 5; freedom to form associations and to assemble – Paragraph 1 Article 23 and Paragraph 1 Article 32; freedom from discrimination under any circumstances – Article 14; equality of rights of citizens and non citizens – Paragraph 4 Article 12; the forbidding of illegal interference by the government in the affairs of associations and by associations in the affairs of the government, and also the forbidding of the imposition of functions of governmental agencies on associations – Article 1, Paragraph 3 Article 5; legislative and judicial protection – Paragraphs 1 and 2 Article 4, Paragraphs 2 and 3 Article 74, Article 78.

Consequently, the Constitution of the Republic of Kazakhstan guarantees that:  religious institutions (of all forms) are separate from the government; in the government there is no State supported religion, and no religion is a factor in the formation of the government; no confession fulfills any governmental function; no one religion, religious group or association may have any privileges in relation to other religions, religious groups or associations; no one (citizens of Kazakhstan, foreigners legally in the territory of Kazakhstan, refugees or stateless persons) may be subject to discrimination by reason of religion, affiliation with various religious trends, groups, or associations.

Constitutional limitations of the freedom to manifest religion or belief “either alone or in community with others, in public or in private” are based on the following positions:  the exercise of human rights and freedoms must not violate rights and freedoms of other persons, infringe on the constitutional system and public morals – Paragraph 5 Article 12; the goals or actions of associations must not be directed toward a violent change of the constitutional system, violation of the integrity of the Republic, undermining the security of the state, inciting social, racial, national, religious, class and tribal enmity, as well as formation of unauthorized paramilitary units, – Paragraph 3 Article 5; the prohibition of the actions of religious parties – Paragraph 4 Article 5; the activities of foreign religious associations on the territory of the Republic as well as appointment of heads of religious associations in the Republic by foreign religious centers shall be carried out in coordination with the respective state institutions of the Republic – Paragraph 5 Article 5; and the rights and freedoms of an individual and  citizen may be limited only by laws and only to the extent necessary for protection of the constitutional system, defense of the public order, human rights and freedoms, health and morality of the population – Paragraph 1 Article 39.
Legislative Guarantees of Freedom of Thought, Conscience and Religion

Legislation оn freedom of conscience and religion in Kazakhstan, as a whole, is liberal to a sufficient extent.  Therefore, in compliance with international standards, the law on freedom of religion does not provide for the mandatory governmental registration of religious associations; however, Article 375 of the Code of Administrative Offenses (CAO) makes provision for the punishment of a religious association for acting without governmental registration.  In practice, this contradiction in legislation is settled by judges most often in favor of the norms of the CAO, which has led to multiple violations of the law on freedom of religion, Article 39 of the Constitution, and international standards, especially the right to freedom of religion “in association with others.”

In 2005, with the goal of fighting extremism and strengthening national security, three laws were passed:  The Law of February 18, 2005 “On Counteracting Extremism,” the Law of February 23, 2005 “On the Introduction of Additions and Amendments to Laws of the Republic of Kazakhstan Relating to Counteracting Extremist Activity,” and the Law of RK of July 8, 2005 “On the Introduction of Additions and Amendments to Laws of the Republic of Kazakhstan Relating to National Security.”

Paragraph 3 of Article 18 of the ICCPR does not include “national security” in the number of acceptable reasons for the imposition of limitations on freedom of thought, conscience or religion.

In compliance with the Syracuse Principles regarding the interpretation of the limitation and derogation from the position of the International Covenant on Civil and Political Rights, “the interests of national security” may be invoked to justify measures limiting certain rights only in situations when such limitations lead to the protection of “the existence of the nation or its territorial integrity or political independence against force or threat of force.”  “National security cannot be invoked as a reason for imposing limitations to prevent merely local or relatively isolated threats to law and order,” and it cannot “be used as a pretext for imposing vague or arbitrary limitations,” and it is “may only be invoked when there exists adequate safeguards and effective remedies against abuse.”  “Interests of national security” may serve as justification for limitations only of certain groups of rights and freedoms:  freedom of movement and choice of residence; limitation of the presence of the public and press at juridical processes; freedom of speech, freedom to form associations and freedom of assembly.  The freedom of thought, conscience, and belief is absent from the list of rights and freedoms, the limitation of which is acceptable “in the interests of national security.”

Nondiscrimination and equality before the law on the grounds of religion or opinion (Article 26 of the ICCPR).
For religious associations, in comparison with other legal persons, unequal responsibility is established by law for the violation of legislation.  A wider basis for suspension and a more complicated procedure for renewal of activities are established for them (Article 723 CAP and Article 10-1 of the Law on Freedom of Religion).

Distinctions in comparison with other legal persons are established also in regards to the basis for the liquidation of a religious association.

The activity of a religious association as a legal person may be forbidden by court in the following instances:  the violation of legislation of the Republic of Kazakhstan; the systematical carrying out of activities in contradiction to the charter, and similarly the failure to remove within the set period of the violation the basis for the suspension of activities (CAP, Article 375, Parts 4 and 5).

The right to freedom to manifest religion or belief “in community with others and in public or private, . . .in worship, observance, practice and teaching.” (Paragraph 1 Article 18 of the ICCPR).

Kazakhstan’s legislation contains limitations of this right, going beyond the bounds of Paragraph 3 Article 18 of the ICCPR and Paragraphs 1 and 3 of Article 39 of the Constitution of Kazakhstan.  These limitations concern the ability to practice religion regardless of legal status, the possibility of receiving legal status, the freedom to preach (“missionary activity”) and teach (spiritual instruction).

Freedom of religion regardless of legal status.

The activity of unregistered religious associations is forbidden (Part 4 Article 4 of the Law on Freedom of Religion) and is punished in administrative procedure up to the forbidding of activity (Articles 374-1 and 375 of CAP).

If a religious group did not undergo governmental registration (by reason of lack of funds, a small amount of members, or bureaucratic impediments to registration) or refuses to register because of religious reasons, it is considered illegal.  In practice, this is reflected in that the group is forbidden from all forms of practicing religion “in association with others,” prayerful meetings (including those conducted in private homes and apartments), teaching of religion, preaching, distribution of religious literature, etc.

The Law on Freedom of Religion contains the understanding “a religious group with a small amount of numbers, not having acknowledgement as a legal person,” which may function after undergoing registration in local governmental agencies (Articles 6-1 and 6-2).  However, conditions and procedures for undergoing registration are not defined in the Law.

The possibility of receiving legal status.

The Law on Freedom of Religion makes the provision of four forms of legal personality for religious groups:  local religious associations (community), religious offices (centers), theological instructional establishments, and monasteries (Article 7).  A legal personality in the form of a “religious association” may be formed at the initiative of a group of 10 citizens (Article 9).

In contrast to all other types of legal entities in Kazakhstan that undergo registration with the Committee of Registration Services of the Ministry of Justice of RK and its territorial divisions, a distinct procedure of governmental registration is established for religious associations.  Religious offices (centers) and associations active in the territory of two or more regions of the republic and also theological institutions, monasteries and other associations formed by them are registered by an authorized state body – The Committee for Religious Affairs of the Ministry of Justice of RK.  The procedure for governmental registration of religious associations, in comparison with other forms of legal entities is complicated by the circumstances that the authorized state body may at its discretion assign reviews by religious experts and others, and also require the conclusions of the specialists regarding the given religious organization in document form (Article 9).  The basis, the procedure for the assignment and procedures for the conducting of reviews and conclusions are not stipulated in the Law, and are determined by State bylaws.  The Law provides also for the interruption of the term of registration for the time of the conducting of reviews, but does not restrict this period to any time frame.

Although the Law does not provide a basis for the refusal of registration of a religious association, in practice, complicated procedures allow the drawing out of the registration process indefinitely.  Because of this, groups awaiting registration fall into the position of “illegal” their right to freedom of religion “in association with others” is infringed.

Missionary activity

The Law on Freedom of Religion defines missionary activity as “preaching and distribution by means of religious proselytizing activity beliefs which are not contained in the chartered position of the religious organization carrying out its activities in the territory of the Republic of Kazakhstan.”  (Article 1-1, Paragraph 2).  “Citizens of the Republic of Kazakhstan, foreign citizens and stateless persons (further referred to as “missionaries”) may carry out missionary activity in the territory of the Republic of Kazakhstan after undergoing official registration.  The carrying out of missionary activity without official registration is forbidden.”  (Article 4-1)

In contrast to the official registration of “religious groups with few members not having acknowledgement as a legal person,” the Law establishes clear regulations regarding the official registration of missionaries.  (Article 4-2)

Theological education

The Law allows only religious associations (centers) the right to found theological educational institutions.  (Article 7).

In compliance with the Constitution of RK, the Law on Freedom of Religion states that state education in Kazakhstan has a secular character (Article 5), and does not contain direct requirements for the governmental licensing of theological educational activities.  In practice, governmental agencies require from theological educational institutions licensing in harmony with Articles 40 and 57 of the Law of RK “On Education” and Article 23 of the Law of RK “On Licensing.”

The right to alternative service

The Law on Religious Freedom establishes that “No one has the right by reason of his religious beliefs to refuse the fulfillment of civil responsibilities, with the exception of instances provided for by law.  The exchange of the fulfillment of one responsibility for another by reason of religious belief is allowed only in compliance with the legislation of the Republic of Kazakhstan.”  (Article 3)  A law on alternative service does not exist in Kazakhstan.

Based upon the above-stated, The National Human Rights Action Plan contains the following series of measures directed toward the improvement of legislation and law-enforcement practices in the area of the guarantee of the constitutional right of citizens to freedom of thought, conscience and religion.
	No.
	Action
	Deadline 
	Executor

	1.
	The study of foreign experience on the regulation of freedom of thought, conscience and religion 
	During 2009
	Ministry of Justice

	2.
	Consideration and approval by an advisory panel of the Human Rights Commission under the President of the Republic of Kazakhstan of recommendations for the amendment of legislation in the sphere of the guarantee of freedom of thought, conscience and religion, prepared by non-governmental organizations 
	2nd quarter of 2010
	Human Rights Commission,

NGOs (per agreement)

	3
	Monitoring the observance of the right to freedom of religion in the RK 
	Yearly
	Ministry of Justice, Prosecutor General

NGOs (per agreement)

	4
	Conducting of a round table in the framework of the preparation of the Republic of Kazakhstan for chairmanship of the OSCE in regards to freedom of thought, conscience, and religion 
	4th quarter of 2009
	Ministry of Justice, Human Rights Commission,

NGOs, religious associations (per agreement)

	5
	Conducting of meetings of the Council for Relations with Religious Associations with the Government of the Republic of Kazakhstan regarding the issue of the observance of the right to freedom of religion in Kazakhstan РК
	4th quarter of 2009
	Ministry of Justice

	6
	Conducting meetings of the Council for Relations With Religious Associations with Akimats of regions and cities of Astana and Almaty regarding the issue of observing the right to freedom of religion in their regions 
	2010-2012
	Akimats of regions and the cities of Astana and Almaty 

	7
	Development of a draft law on the introduction of amendments and additions to legislation on the guarantee of freedom of thought, conscience and religion on the basis of recommendations, prepared by non-governmental organizations and approved by an advisory panel of the Human Rights Commission under the President of the Republic of Kazakhstan 
	1st quarter of 2011
	Ministry of Justice

	8
	Release of a national report on the observance of the right of freedom of religion in the Republic of Kazakhstan 
	2010
	Ministry of Justice

with participation of NGOs, religious associations (per agreement)

	9
	Introduction of a draft law on the introduction of amendments and additions to legislation on the guarantee of freedom of thought, conscience and religion to the Parliament of the Republic of Kazakhstan 
	4th quarter of 2011
	Ministry of Justice

	10
	Develop a Concept regarding alternative military service, allowing conscientious objectors to fulfill their civil duty without infringing on their religious convictions. 
	2012
	Ministry of Defense




The Right to Freedom of Peaceful Assembly and Association

The guarantee of the freedom of peaceful assembly in the Republic of Kazakhstan is contained in Article 32 of the Constitution of RK:  “Citizens of the Republic of Kazakhstan shall have the right to peacefully and without arms assemble, hold meetings, rallies and demonstrations, street processions and pickets.  The use of this right may be restricted by law in the interests of state security, public order, and protection of health, rights and freedoms of other persons.”
In addition to this, Article 39 of the Constitution of RK establishes:  “1.  Rights and freedoms of an individual and citizen may be limited only by laws and only to the extent necessary for protection of the constitutional system, defense of the public order, human rights and freedoms, health and morality of the population . . .”

The legal regulation of the freedom of peaceful assembly in Kazakhstan exists by means of the passing of the Law of the Republic of Kazakhstan of March 17, 1995 “On the Procedure for the Organization and Conducting of Peaceful Assemblies, Meetings, Processions, Pickets and Demonstrations in the Republic of Kazakhstan” with amendments of December 20, 2004 (further referred to as “the Law”).
Individual regulations concerning the legal regulation of the freedom of peaceful assembly in the Republic of Kazakhstan are contained in the Law of RK of December 21, 1995 “On Agencies of Internal Affairs of the Republic of Kazakhstan,” and the Law of RK of June 26, 1998 “On the National Security of the Republic of Kazakhstan.”

Bylaws regulating the freedom of peaceful assembly in Kazakhstan include the Decree of the Ministry of the Interior of RK of December 31, 1993 “On the Organization of the Work of Agencies of Internal Affairs in Relation to Public Associations;” the Decree of the Ministry of the Interior of RK of December 6, 2000 “On Approval of the Regulation on the Organization of the Work of Subdivisions of Agencies of Internal Affairs Regarding the Guarantee of Guarding Public Order and the Safety of Citizens when Conducting Events of Public Associations on Streets and in other Public Places;” the Decree of the Ministry of the Interior of July 5, 2002 “On Approval of the Regulation of Patrol Post Services of Agencies of Internal Affairs of the Republic of Kazakhstan Regarding the Guarantee of Guarding Public Order and Security;” the Decision of the Maslikhat of the City of Astana of May 2, 2002 “On Additional Regulation of the Procedure and Places for Conducting Peaceful Assemblies, Meetings, and Pickets” and the Decision of the XVII session of the Maslikhat of the City of Almaty of July 29, 2005 “Some Issues Regarding the Rational Use of Places of City Infrastructures.”

Finally, the Code of Administrative Offenses of the Republic of Kazakhstan (Article 373) and the Criminal Code (Article 334) contain sanctions for the violation of legislation on the procedure for organization and conducting of peaceful assemblies, meetings, processions, pickets, and demonstrations from fines and administrative arrest for a term of up to 15 days up to imprisonment of a term of up to one year.

Considering international standards in the area of the guarantee of the freedom of peaceful assembly, as set forth in the International Covenant on Civil and Political Rights (ICCPR), ratified by the Republic of Kazakhstan, and other international documents on human rights, in decisions of the European Court of Human Rights and the Office for Democratic Institutions and Human Rights (ODIHR) developed on their basis, and in the OSCE document “Guidelines on Freedom of Peaceful Assembly” published in the end of March, 2007, an analysis of current legislation of the Republic of Kazakhstan in this sphere highlights its noncompliance to the given standards in some parameters.

Since the existing definition in the Law On the Procedure for Conducting Assemblies and Meetings . . . does not correspond with the category of peaceful assemblies acceptable in international practice, inasmuch as besides meetings, processions, demonstrations, and pickets (in the given instance, hunger strikes in public places, the erection of yurts and tents, defined in Kazakhstan’s legislature, may be considered as special forms of protest actions, similar to pickets) the word “assembly” is used separately.  In other words, not only are peaceful assemblies held as public actions in open public areas regulated in legislation, but all assemblies as such.

In current legislation, nowhere is the interpretation of the understanding of “assembly” given, nor the understanding of “demonstration,” “procession,” “meeting” or “picket,” which violates the principles of legal predictability and specificity and makes possible the purely arbitrary designation of one or another aggregation, group or action of citizens as an illegal assembly or picket.

The legal regulation of all forms of peaceful assemblies, as encompassed by law, has a permissive and not advisory character, and exists by means of identical regulations.

Since, for the conducting of peaceful assemblies, an application in written form is given to the local executive agency, no later than 10 days before the named date of its being held.  In the application must be indicated the objective, form, location for the conducting the event or the route of movement, time of its beginning and end, estimated quantity of participators, the last name, first name and patronymic of its representatives (organizers) and individuals responsible for the observance of public order, the place of their residence and work (school), the date of submitting the application.  The submission date of the application is counted from the day of its registration with the local executive agency.  The local executive agency considers the application and informs the representatives (organizers) of their decision no later than five days before the time of the holding of the event, as stated in the application (Article 3 of the Law).
A similar procedure applies to all types of peaceful assemblies defined in the Law:  assemblies, meetings, processions, demonstrations and pickets.

This makes practically impossible the carrying out of spontaneous actions connected with the expression of protest or another public manifestation in connection with events arousing urgent public reaction.
The local executive agency in the interests of the guarantee of rights and freedom of others, public security, and also the normal function of transport, places of infrastructure, the protection of green areas and small architectural forms may, according to need, offer those applying another time or place of conducting the event (Article 4 of the Law).

In addition to this, Article 10 of the Law makes the provision that, “local representative agencies may additionally regulate the procedure for the conducting of assemblies, meetings, processions, pickets and demonstrations taking into account local conditions and in compliance with the requirements of the current Law.”
The representative agency (Maslikhat) of the city of Astana used this position of the Law in making the decision “in the interests of the guarantee of rights and freedom of citizens, public security, and also the uninterrupted functioning of transportation and objects of infrastructure, the protection of green areas and small architectural forms . . . the places for the conducting of peaceful assemblies, meetings and pickets in the city of Astana have been defined as the territories belonging to the buildings PKF “Gazservis” (1 Vtoraya Nagornaya St.) and OAO Okan Amriko (Mikrorayon 3).”  (Decision of the Maslikhat of the City of Astana of May 2, 2002 “On Additional Regulation of the Procedure and Places for Conducting Peaceful Assemblies, Meetings, and Pickets”)

A similar decision was made by the Maslikhat of the city of Almaty:  “To recommend to the Akimat of the city of Almaty to use: . . .2) the square beyond the movie theater “Sari-Arka” for the conducting of nongovernmental events of a public political character.”  (Decision of the XVII session of the Maslikhat of the City of Almaty, third calling, of July 29, 2005 “Some Issues Regarding the Rational Use of Places of City Infrastructures.”)  At the same time, the main city squares are set aside for government events.

Consequently, the peaceful assembly in itself, in the form of a demonstration, meeting or picket loses all sense, inasmuch as usually such actions are an expression of public interests, including protests, directed toward the attracting of public attention to the expression of their opinion regarding a governmental decision, action or process, namely in front of the buildings of those agencies or offices of those organizations which made the decisions or took the action.

Moreover, similar decisions by representatives of agencies of authority, although of a reccomendational nature, are directly guided by local executive agencies, making such forms of peaceful assembly such as parades, processions or demonstrations practically impossible for citizens living in the capitol of Kazakhstan, Astana or in the city of Almaty, inasmuch as these forms of peaceful assembly in themselves involve movement from one point to another.

In contradiction to international standards, current legislation does not contain any differentiation between participators and passers-by who chance to be at the place of the event, and also observers:  journalists, law-enforcement and others from the viewpoint of bringing them to accountability in the instance of illegal action.  As a result, in a series of instances, journalists and bystanders, etc. have been held accountable.

Current legislation does not contain the understanding or the guarantee of the right to counter-demonstrate, nor the procedure of action for agencies in support of public order and the protection of rights of participators of the main event as well as counter-demonstrations.

Current legislation does not contain the position obligating governmental agencies, and most of all law-enforcement, to assist citizens in realizing their rights to peaceful assembly and to protect participators of legal peaceful assemblies.

According to Article 2 of the Law, the application to hold an assembly, meeting, procession, picket or demonstration can be given by representatives of work collectives, public associations or individual groups of citizens of the Republic of Kazakhstan who are more than 18 years of age.

Based upon similar application, the conclusion can be drawn that an individual person does not have the right to turn in an application on a picket or a meeting, and this is a clear contradiction to international norms, inasmuch as they guarantee the freedom of peaceful assembly to each person, including, under certain limitations which do not infringe upon human rights, minors (Article 15 of the UN Convention On Rights of the Child).

According to Article 11 of the Law, “the procedures for organizing and conducting assemblies and meetings, established by the current Law, are not applicable to assemblies and meetings of labor collectives and public associations, conducted in compliance with legislation and their charters and located in enclosed areas.”

Based upon the formulation of this article, it follows that any other assembly or meeting, organized in enclosed areas which are not of labor collectives or public associations, but, for example, of individual citizens, groups of citizens, commercial organizations, funds or institutions, come under the procedure established by the given Law.  In other words, the necessity to turn in an application 10 days in advance, etc.

The above-quoted analysis allows us to make the following conclusion:  the legislation and law-enforcement practices of the Republic of Kazakhstan concerning the right to peaceful assembly, to some extent do not correspond to international standards, including responsibilities under the International Covenant on Civil and Political Rights, other international human rights agreements and also responsibilities within the framework of the Organization for Security and Co-Operation in Europe, especially the OSCE Guidelines on Freedom of Peaceful Assembly.

The main problems in legislation are summarized as follows:

1.
The Law establishes strict permissive but not informative procedures.  Permission for conducting any assembly is given by local executive agencies.  Applications must be submitted 10 days in advance of conducting the assembly, and a violation of this regulation is an administrative violation.

2.
The Law does not give clear definitions of types of peaceful assembly, which violates the principles of legal predictability and specificity.  Any cluster of people in such a situation could be potentially termed an assembly in the sense of the Law, and correspondingly, illegal, if there was no permission given by an executive agency of the government.  In other words, citizens seeking to lay flowers on a memorial or carrying a petition to the authorities, participants of flash mobs, courtyard meetings of apartment residents, etc may be held to administrative accountability.  In addition, the Law does not contain a distinction between who is considered a participant in an assembly and who is not.  This makes it possible to hold accountable anyone found in the location where an assembly is held.

3.
The law does not provide for the submitting of an application to conduct an assembly by an individual person.  This directly contradicts Article 21 of the ICCPR, which provides for freedom of assembly not only for groups but also for individuals.

4.
The Law, together with decisions of local representative agencies limits the places for holding assemblies of citizens and public associations.  In a series of cities, are established strictly out-of-the way places, as a rule, located on the outskirts of the city.  Higher officials and local authorities, and also some political organizations, for the holding of assemblies, have the unfounded exclusive right to use squares in the city center, in comparison with citizens and their associations, which is discrimination.  In addition to the element of discrimination, this is a violation of the essence of freedom of assembly.  In fact, there can be no reasonable substantiation, from the viewpoint of international standards, to bind the realization of freedom of assembly to one location.  Moreover, not all forms of assembly can be held in such conditions, since pickets, demonstrations or processions virtually cannot be contained to one place in the city.
5.
Article 373 of the Code of Administrative Offenses and Article 334 of the Criminal Code excessively broadly interpret violations in the sphere of the freedom of peaceful assembly.  Administrative responsibility per these articles may occur in the instance of the violation of the procedure for conducting assemblies as stated in the Law.  At the same time, law-enforcement agencies may independently determine the margin of public danger of an action.

Legislation does not establish the line by which administrative and criminal responsibility may be clearly distinguished.  In compliance with Paragraph 2 Article 373 of the CAP, a third party rendering assistance to an assembly unsanctioned by the authorities comes under administrative responsibility.  This type of limitation is unnecessary in a democratic government and unjustified from the viewpoint of the availability of vital public and social necessities, and, consequently, is disproportionate.

6.
The Law contains a large quantity of prohibitions of the holding of an assembly.  These prohibitions are so broadly stated that they allow the possibility for their abuse from the side of executive agencies.  In them is no clarity regarding the question:  whose violations and in what quantity may influence the prohibition of the holding of an assembly, and the responsibility of authorities to take into consideration concrete circumstances is absent.

7.
The Civil Procedure Code does not support effective measures of legal protection in the case of appeal of a refusal of the authorities of the holding of an assembly.  In it is established a monthly time for the consideration of civil suits.  Consequently, even if the prohibition of authorities would be acknowledged as illegal, the holding of the assembly may become irrelevant.

As indicated by the observations of non-governmental organizations for the protection of rights, including monitoring conducted by the public fund “Charter for Human Rights,” law-enforcement practices are also imperfect and require cardinal improvement.

Thus, the following problems were disclosed:

1.
Freedom of assembly is interpreted by local authorities as a collective right, which contradicts both the Constitution and international standards.  As a result, the situation is created in which a person individually does not have freedom of peaceful assembly.

2.
Judges do not apply the principle of proportionality to limitations of the freedom of assembly when considering suits regarding the appeal of refusal to hold an assembly, and when considering administrative matters regarding the charge of violation of legislation on freedom of assembly.

3.
Law-enforcement agencies are not always guided in the detainment of demonstrators by the existence of an actual threat, in consequence of which a large quantity of unfounded detainments is allowed.  Detainment often takes place on the grounds of suspicion only of the intent to participate in an assembly.

4.
Conduct of officials of law-enforcement agencies creates the feeling of uncertainty and unpredictability in citizens.  In a series of instances of the forced termination of assemblies, the police do not warn participators of their actions.  There have been frequent instances of assault and detainment of journalists and independent observers collecting information at the place of the event.

5.
Local authorities, considering applications for the holding of assemblies, are inclined to apply extreme measures in the form of a denial, often on a formal basis.  At the same time, the possibility is often ignored of requesting additional information from applicants and engaging in preliminary discussions with organizers regarding the holding of assemblies.

Based upon all the above-stated, The National Human Rights Action Plan contains a series of measures directed toward the improvement of legislation and law-enforcement practices in the sphere of guaranteeing the constitutional right of citizens to freedom of peaceful assembly.

	No.
	Action
	Deadline
	Executors

	1.
	Study of foreign experience in the regulation of the freedom of peaceful assembly 
	2009
	Ministry of Justice,

Human Rights Commission,

Human Rights NGOs (per agreement)

	2.
	Conducting of an international round table in the framework of preparation of the Republic of Kazakhstan for chairmanship of the OSCE, with the participation of members of OSCE expert groups on the freedom of peaceful assembly, developers of the OSCE Guidelines on Freedom of Peaceful Assembly 
	4th quarter of 2009
	Human Rights Commission,

Ministry of Foreign Affairs,

UNDP (per agreement),

OSCE Center in Astana (per agreement),

OSCE ODIHR (per agreement),

Human Rights NGOs (per agreement)

	3.
	Development of a project for a new law on freedom of peaceful assembly and a draft law on the introduction of additions and amendments to other legislation on issues of freedom of peaceful assembly on the basis of draft laws prepared by groups of NGOs and approved by the Advisory Panel of the Human Rights Commission under the President of the Republic of Kazakhstan 
	2nd quarter of 2010
	Ministry of Justice with the involvement of Human Rights NGOs (per agreement)

	4.
	Discussion of the project for a new law on freedom of peaceful assembly and the draft law on the introduction of addition and amendments to other legislation on issues of freedom of peaceful assembly with the holding of a round table (conference)
	3rd-4th quarter of 2010
	Ministry of Justice,

Public Chamber under the Majilis of Parliament,

Human Rights Commission,

Human Rights NGOs (per agreement)

	5. 
	Introduction of the project for a new law on freedom of peaceful assembly and the draft law on the introduction of amendments and additions to other legislation on issues of freedom of peaceful assembly to the Parliament of the Republic of Kazakhstan 
	4th quarter of 2010
	Ministry of Justice

	6.
	Development and adoption of agency-level instructional material, defining the procedure for consideration by local executive agencies of notices regarding the conducting of peaceful assemblies, including cooperation with organizers of peaceful assemblies 
	1st-2nd quarter of 2011
	Normative decisions of Maslikhats of regions and the cities of Astana and Almaty 

	7.
	Development and adoption of agency-level instructional material, defining rules of conduct for officers of law-enforcement agencies in support of public order during peaceful assemblies, including cooperation with their organizers and participators 
	3rd quarter of 2011
	Ministry of the Interior

	8. 
	The fulfillment of complex training of officers of law-enforcement agencies, authorized to keep order at peaceful assemblies, skills of cooperation with organizers of assemblies and participators in them, the protection of the assembly from provocation, skills of holding conversations with aggressively minded participators in an assembly, and also international standards for the use of special measures and physical force 
	2010-2012
	Ministry of the Interior, UNDP in Kazakhstan 

(in coordination), 

OSCE in Kazakhstan 

(in coordination), 

Human Rights NGOs 

(in coordination) 

	9.
	The adoption of a normative decree of The Supreme Court of РК on judicial practices when considering matters related to the realization of the right to the freedom of peaceful assembly
	2011
	Supreme Court 

	10. 
	The conducting of a widespread explanatory campaign for the formation of public opinion in favor of the use of nonviolent forms of protest and the civilized expression of their opinion when holding assemblies 
	2009-2012
	Ministry of the Interior,
Ministry of justice,

Human Rights NGOs 

(in coordination)   


The Right to Freedom of Speech and the Receipt of Information

In the Constitution of the Republic of Kazakhstan, the right to freedom of speech and creativity is guaranteed, censorship is forbidden, and the right of everyone to receive and distribute information by any means not forbidden by law is reinforced.

Moreover, limitations also exist, accepted in international practice.  Paragraph 3 of Article 20 of the Constitution of RK does not allow propaganda of or agitation for the forcible change of the constitutional system, violation of the integrity of the Republic, undermining of state security, and advocating war, social, racial, national, religious, class and clannish superiority as well as the cult of cruelty and violence.
These freedoms, rights and limitations are repeated in Article 2 of the Law of RK “On Tools of Mass Information.”
One of the most important instruments for the realization of the right and freedom of citizens to information is the mass media.

In Kazakhstan, over the last years cardinal transformation in the sphere of the activity of the mass media have been executed. Privatization of the mass media sector occurred, the result of which, today more than 80% of mass media is nongovernmental.
Market reforms have resulted in the growth in quantity and quality of instruments of mass media.  Kazakhstan today leads the majority of countries of Central Asia and Transcaucasia in the pace of mass media development.  The fact that the Annual Eurasia Media Forum is held in the country testifies to Kazakhstan’s leadership in the development of media infrastructures.

Nevertheless, in practice, instances of the limitation of freedom of speech of citizens have arisen.  As noted by some NGOs, in Kazakhstan there have been instances of the violation of the human right to freedom of speech.  There have been isolated instances of the death of journalists, and some instances of the bodily injury of representatives of instruments of mass information.

Data from the sociological survey “Human Rights in Kazakhstan:  The General Opinion.” witnesses to the restriction of the right of citizens to freedom of speech.  Of 1500 respondents to the question, “How do you assess the situation in the sphere of the protection of the right of citizens to freedom of speech?” 27,3 % gave a negative assessment of the governmental mechanism for the protection of the constitutional right of citizens to freedom of speech, 51,7% gave a positive assessment, and 21,0% of respondents had difficulty in answering.  The results of the sociological survey lead to drawing the conclusion regarding the necessity to improve legislation and law-enforcement practices in regard to mass media in Kazakhstan, in compliance with international standards.

A significant event in the year 2006 was the approval on June 25, 2006, of the Decree of the President of the Republic of Kazakhstan on the Concept of Civil Society Development in the Republic of Kazakhstan in the years 2006-2011.

The Concept defines the basic direction of development of institutions of civil society and the possibilities of realization of civil initiatives, and has become a basis for the development of target programs and legislative and other normative legal acts, directed toward the creation of favorable conditions for the functioning of institutions of civil society.

The main objective of the Concept is the further improvement of the legislative, social-economic and organizational basis for the comprehensive development of institutions of civil society and their equivalent partnership with the government and business sector in compliance with international legal instruments within the framework of international treaties and covenants in the area of human rights and the human dimension.

With the goal of the realization of the Concept of Civil Society Development in the Republic of Kazakhstan in the years 2006-2011, an Outline of Measures for the Realization of the Concept of Civil Society Development in the Republic of Kazakhstan for the years 2006-2011 was prepared and approved September 30, 2006 by the Government of RK.

With the aim of guaranteeing the Constitutional right of citizens to freedom of speech and the receipt of information, we recommend that the Government of the Republic of Kazakhstan implement the following measures in the period of 2009-2011:

1.
Improve legislation regulating the activities of mass media, taking into consideration international legislation in the sphere of human rights, ratified by the Republic of Kazakhstan.

2.
With the aim of fully guaranteeing the constitutional right of citizens to the receipt of information, in 2011 develop and pass the Law “On the Access of Citizens to Information.”

3.
Strengthen legislative responsibility (material, administrative, criminal) of officials and individuals who hinder the legal activity of journalists and other representatives of implements of mass media.

4.
Halting the activity of an implement of mass media should be allowed only by decision of the court.

5.
Legislatively establish limitation periods regarding matters of the protection of honor and dignity.

6.
Strengthen instruments of cooperation with governmental agencies and institutions of civil society and create favorable conditions for the effective realization of the governmental social decree.

The Right to Participate in the Government
(Free and Fair Elections)

The right to participate in the government, the right to elect and be elected into governmental agencies and institutions of local government are established in Article 33 of the Constitution of the Republic of Kazakhstan, and also in Article 21 of the Universal Declaration of Human Rights and in Article 25 of the International Covenant on Civil and Political Rights.

The Head of the government, Parliament, and local representative institutions are chosen on an electoral basis.  Elections of the President, deputies of the Majilis of Parliament and Maslikhat of the Republic are held on the basis of the universal, equal, and direct electoral right by secret ballot.  Elections of deputies of the Senate of Parliament are held on the basis of the indirect electoral right by secret ballot.

Citizens of Kazakhstan have active voting rights upon reaching 18 years of age, despite their parentage, social, official, and material status, sex, race, nationality, language, religion, beliefs, place of residence, and any other circumstances.

In harmony with Paragraph 3 Article 33 of the Constitution of the Republic of Kazakhstan, the right to elect and be elected, to participate in the all-nation referendum shall not extend to the citizens judged incapable by a court as well as those held in places of confinement on a court’s sentence.  According to Paragraph 4 of Article 4 of the Constitutional Law of the Republic of Kazakhstan “On Elections in the Republic of Kazakhstan,” (further referred to as “the Law on Elections”) individuals having previous convictions which have not been acquitted or withdrawn according to the procedure established by law may not be candidates for the President of the Republic of Kazakhstan, deputies of the Parliament of the Republic of Kazakhstan, included on party lists, the Maslikhat, and also candidates for membership in any other institution of local government.

The Constitution establishes a residential qualification, an age requirement, and a series of other requirements for candidates for electoral office.

The President may be a citizen of the Republic of Kazakhstan, by birth not younger than 40 years of age, freely speaking the State language, and having lived in Kazakhstan the last 15 years.

A deputy of Parliament may be an individual who is a citizen of the Republic of Kazakhstan and who has continually lived on its territory the last 10 years.  A deputy of the Senate of Parliament may be an individual who has reached 30 years of age, having a higher education and length of service of not less than five years, and has been a permanent resident for not less than three years on the territory of the respective oblast, major city or the capital of the Republic.  A deputy of the Majilis of Parliament may be an individual who has reached 25 years of age.

A deputy of the Maslikhat may be elected by citizens of the Republic of Kazakhstan when he has reached 20 years of age.

In Kazakhstan, there is a four-level system of electoral commissions.  In all, in the Republic of Kazakhstan there are 13,283 electoral commissions, in which work 92,981 people.

It would be good to note the fact that in the sphere of the guaranteeing the active electoral right of citizens it is necessary to improve conditions for the participation in elections and referendums by individuals with limitations (handicapped).  This involves the installation of ramps at voting points, the use of special voting ballets for blind voters, and the application of new technology for voting by handicapped individuals.  In this connection, it would be beneficial to study corresponding foreign experience (uppermost, USA and countries of the European Union) and implement a corresponding legislative basis for the guarantee of full participation of the handicapped in the electoral process.

1. Registration, Voter Lists

International standards require the guaranteeing of the full and comprehensive transparency of the entire process of working with lists.  At the same time transparency means that voter lists should be documents open to the public and available for verification without expense to the individual requiring verification.
In the opinion of experts, sufficient transparency in the compiling of voter lists is not provided for in Kazakhstan’s legislature.  In order to be included in a voter list, a citizen should be registered at his place of residence.  Later, local executive institutions compose voter lists on the basis of this information.  How they compose them, and how accurately, is impossible to control.  Citizens may check themselves if they are on the list, however, the overwhelming majority do not do this.  Political parties, candidates and NPOs have no rights to verify the accuracy of the compilation of voter lists.

Furthermore, regulations forbidding the unauthorized use of personal data of citizens are absent from legislature.

2.
Political Parties and Candidates

According to international standards, legislation regulating the formation and registration of political parties should not contain unduly difficult requirements for the formation of a political party.
The Law of RK “On Political Parties” contains a sufficiently large amount of requirements for the formation and registration of political parties.

The collection of the minimum number of signatures of registered voters for the nomination of candidates as representatives of governmental agencies and for the registration of political parties corresponds to international standards.  It is necessary to perfect the mechanisms for checking the signatures of citizens.

Kazakhstan’s legislation regarding the requirements, procedure and refusal of registration require reconsideration and bringing into compliance with international standards.

The absence of a clear interpretation of the understanding of “agitation” in comparison with “the distribution of information and propaganda as the goal and objective” allows a sufficiently arbitrary interpretation of the actions of various political parties and groups from the viewpoint of holding them accountable for so-called untimely “agitation.”  This problem concerns both individual candidates for deputies of Parliament as well as for President of the Republic of Kazakhstan.  Therefore, legislative permission to bring the given interpretation regarding the expression of one’s opinion and the distribution of one’s political views into compliance with international standards is required.

In harmony with international practice, a particular problem is the permitting from time to time within the framework of legislation the early termination of deputy mandate as a result of changing his political party alliance.  The chosen candidate should be responsible before voters.  This responsibility may be undermined in the case when legislation requires the candidate who changed party alliance to present his credentials.
3.
Equal Treatment by and Access to Mass Media
According to international standards, political parties and candidates should be provided equal access to mass media and should have the guarantee of equal treatment by mass media belonging to or controlled by the government with a view of objective and impartial information of electors regarding political platforms and views and goals of political parties and candidates.  This is true of all forms of mass media including radio, television, newspapers, and developing forms of media such as the Internet.

One of the factors which can ensure this standard is a requirement to grant political parties the right to free radio and television time on a continual basis and not only during elections.

The standard of equal treatment by and equal access to mass media is discredited if the mass media belonging to or controlled by the government in its news, political reviews, discussions or editorials display preference for one political party or candidate over another.
In harmony with international practice, democratic elections are impossible where legislation hinders speeches and expression of opinions or lowers their tone during the course of election campaigns.

In CIS countries that are in transition to democracy, legislation in practice ensures the censoring of speeches by using sanctions for speeches that “slander” or “insult” another person.  This person could be understood to be the government, an official, or a candidate during an election campaign.  These regulations are often found in Election Codes or in legislation regulating the mass media or public information.  These regulations are also found in constitutional legislation as well as the civil, criminal and administrative codes.
Any law regulating slanderous sayings against another person or affecting his reputation should be a part of applicable civil legislation.

Such restrictions of freedom of expression violate international standards in the field of human rights.  In addition, such regulations usually violate the guarantee of freedom of speech stipulated by the Constitution of the country.

Lack of clear criteria for the differentiation between the expression of one’s opinion and “materials and other information deliberately discrediting the honor, dignity and business reputation of a candidate or political party” creates the basis for violent interpretation of these concepts and a selective approach to application of similar provisions of the law.

In this regard, Kazakhstan’s legislation is in need of reconsideration, decriminalization of “slander” and “insult” and determination of clear and sound criteria for the differentiation between the expression of one’s opinion and dissemination of information contrary to facts and discrediting honor, dignity or business reputation.

Review of Election Legislation of the Republic of Kazakhstan.

Recommendation on Improvement of Election Legislation.

Since the initial enactment of the Election Law of September 28, 1995, it was amended and added nine times with a view to its improvement and the bringing of it into harmony with the standards of international election legislation – by the Constitutional Laws of June 19, 1997, May 8, 1998, November 6, 1998, May 6, 1999, June 28, 1999, April 14, 2004, April 15, 2005, December 25, 2006 and June 19, 2007.

The main innovations of the year 2004 were: non-alternative elections and preliminary voting were excluded; the principle of formation of elective committees by Maslikhats for the representation of political parties was introduced; restrictions were cancelled according to which the following people could not be registered as candidates for elective positions: 1) those who during the period of one year before registration were called to disciplinary account for a corruption violation; 2) those who during the period of one year before registration were given in court an administration penalty for an intentional violation; candidates who stood in preliminary elections received the right to participate in second elections (earlier, the law prohibited this); into the law was included a full and exhaustive list of violations which can serve as a basis for cancellation of registration for candidacy; the voting procedure and counting of votes were regulated in more detail; candidates and political parties were allowed to have a greater quantity of trustees who are granted the right to require the recounting of ballots at election centers; the principle for the compilation of voter lists was changed so that voters are listed according to their registration by place of residence; a clear definition of the concept “agitation” was introduced into legislation; charity was prohibited during election campaign which, in the same way as bribery of electors, is a violation of principles of free declaration of citizens’ will; the mass media was imposed with the duty to realize impartial coverage of election campaign candidates or political parties without preferences given to any of them; guarantees of equal access for candidates to mass media were established; inappropriate election campaigning was prohibited and as its main features were defined (the provision of goods, services, or securities for free or on preferential terms to voters as well as the conducting of raffles or charity activities, paying out of money or promising to do so); and the possibility of using an automated information system for elections was foreseen.

Regulations regarding the significant expansion of observer rights were included in the law in 2004.  Earlier, the Election Law did not cover rights of observers such as:  to remain in the voting room at so-called “closed election centers;” to be in the vehicle during the transportation of portable ballot boxes; to observe the voting; to observe the counting of votes in conditions ensuring the clear view of all procedures; to be present during the course of voting outside the voting room in case it is impossible to remain inside the voting room; to make photo, audio and video recordings; to read election committee protocols regarding voting results; and to receive their verified copies.  These rights are now established.

Changes in the year 2005 resulted in filling gaps in election legislation which were revealed by the election campaign in the year 2004:  citizens were granted the opportunity to vote with detachable certificates; measures were taken to enhance the responsibility of candidates for elective positions (candidates as well as their mates prior to registration must submit their income and property statements to their local tax authorities on the first date of month of the period of nomination); the quantity of trustees of candidates was limited to a number not exceeding three people per every election center in corresponding election areas; regulations regarding the financing of election campaigns were specified and detailed and issues of financial reporting and financial operations in the period of elections were itemized in more detail.

The ban introduced in the year 2005 on any form of expression of public, group or private interests or protest which would influence voters or members of election committees beginning from the moment of completion of the election campaign and lasting until the official publication of election results was cancelled in 2006 by means of the removal of Paragraph 6 of Article 44 of the Election Law.

In June 2007, as a result of amendments to the Constitution made in May 2007, the Election Law was greatly changed.  A new procedure for the formation of the Majilis of Parliament according to party lists was established; the amount of election fees paid by political parties was differentiated according to the number of votes obtained in support of the political party in the course of previous elections; opportunities of political parties to participate in the work of election committees were expanded:  political parties not having representatives in the election committee have the right to delegate a representative with the right of advisory vote for the period of preparation and conduction of the election campaign, and he is empowered with all the rights of a member of the election committee; the rule restricting the election of individuals without a higher legal education for the position of chairman or secretary of the Central Election Commission was excluded, which resulted in the expansion of the circle of people able to qualify for the above-mentioned positions; the procedure for production and issue of detachable certificates of voting right was regulated at the legislative level: now detachable certificates are not issued to voters wishing to vote in another election area or at another election center in the limits of one population center; the status and powers of local observers and those from foreign countries or international organizations as well as powers of trustees are determined.  Thus the guaranteed observance of internationally recognized observer rights is ensured, including the right to be present at all stages of election process, to receive from the election committee information on the progress of the election campaign, to meet with all participants in the election process, to have access to all election centers during the voting and counting of votes, to observe the transfer of protocols on election results to higher election committees, to inform members of election commissions about their observations and violations revealed, to make recommendations, and to make public statements after the announcement of election results.

The Central Election Commission interacts with the Office for Democratic Institutes and Human Rights of OSCE (further referred to as “ODIHR/OSCE”) with regard to the improvement of the election legislation of the Republic of Kazakhstan.  It discussed with ODIHR/OSCE the recommendations on improvement of the election legislation as set out in four documents:  1) The ODIHR/OSCE evaluation regarding the Constitutional Law of the Republic of Kazakhstan “On Elections in the Republic of Kazakhstan” (August 24, 2004); 2) The ODIHR/OSCE Mission report regarding the observations of the elections of the Majilis of Parliament of the Republic of Kazakhstan on September, 19 and October 3, 2004; 3) The final report of the ODIHR/OSCE Mission regarding the observations of presidential elections in the Republic of Kazakhstan on December 4, 2005; 4) The final report of the ODIHR/OSCE Mission regarding the observations of special elections of Parliament on August 18, 2007.

In 2006, two round tables were held with participation of all interested parties including representatives of international organizations.  Three consultations with ODIHR/OSCE experts were also held.  The above-mentioned amendments and additions to the Election Law were the practical implementation of the ODIHR/OSCE recommendations.  A series of ODIHR/OSCE recommendations were implemented at the level of Central Election Commission regulations; for instance, the informing of observers of a recount votes and providing them the opportunity to watch the recount (Enactment of the Central Election Commission dated August 2, 2007, No. 103/218).

Some ODIHR/OSCE recommendations are unacceptable, since they can lead to the worsening of the situation of election participants.  In particular, this is the ODIHR/OSCE recommendation to reduce the 10-day period of appeal against actions (inaction) and decisions of election committees as stipulated by the Election Law.  Considering the long distances in the country and related difficulties in rapid collection of all original documents needed for appeal, the experts of the Central Election Commission have convinced ODIHR/OSCE experts that the above-mentioned 10-day period was optimal and has proved that judicial recourse and other appeal actions could be taken during any day during this period.

In 2008, with a view to the preparation of a set of recommendations on amendments and additions to the Election Law, a special work group was created by the Decree of the Chairman of the Central Election Commission.  It included deputies of both Chambers of Parliament, as well as representatives of state authorities, political parties and nongovernmental organizations.  The work group has collected and systematized the suggestions of all interested parties, and these were sent to ODIHR/OSCE in June 2008.

Issues regarding the reformation of election legislation were discussed in the course of two round tables organized by the Central Election Commission together with ODIHR/OSCE.  The first round table on the theme “Participants in the Election Process:  Their Problems and Opportunities” was held on March 28, 2008, and the second round table on the theme “Election Technologies and Procedures” was held on June 13, 2008.  In March, June and October 2008, consultation meetings with ODIHR/OSCE experts and the OSCE High Commissioner on National Minorities took place.

On the basis of the prepared suggestions for the improvement of election legislation, the Ministry of Justice of the Republic of Kazakhstan developed the draft law “On the Introduction of Amendments and Additions to Constitutional Law of the Republic of Kazakhstan ‘On Election in the Republic of Kazakhstan’” which on November 14, 2008 the Government submitted to the Majilis of Parliament of the Republic of Kazakhstan.  In January 2009, the draft law was ratified by the Parliament and in February, the Head of State signed the Law.

The Law ensures the legal mechanism allowing the formation of Parliament with the involvement of not less than two parties even if the second party does not pass the 7% barrier.

Moreover, the Law ensures the restriction of people guilty of corruption crimes or violations to stand as a presidential contender, deputy of Parliament or Maslikhat, or as a member of any other local authority.

With a view of the provision of equal opportunities in elucidation of election activities of all political parties, Paragraph 7 of Article 27 of the Law was added, with the second part ensuring the equal size of printing pages and amount of telecasting time in the course of dissemination of information about the activities regarding the nomination and registration of candidates and party lists in mass media.

The Law regulates the deadline of elections of deputies of the Maslikhat instead of former deputies.  It empowers the Central Election Commission to interpret election legislation and produce the detachable certificates of voting rights.  It regulated the operation of regional election committees.  During the period of preparation and holding of elections it improves the material provision of election committee members who are not governmental officials.  It ensures the reimbursement from the state budget of costs for the services of specialists to maintain the operation of the electronic election system.

Paragraph 4 of Article 28 of the Law was amended to ensure equal and uniform conditions for the provision of facilities for voter meetings as well as publication of the voter meeting schedule in mass media.

From Paragraph 2 of the fourth part of Article 20-2 of the Law, the rule was excluded which stipulated that people not having experience in election observation are not accredited observers of international organizations and foreign states.  Thus, the opportunities to participate in international election observation were expanded.

In whole, it is worth noting that the process of improvement of election legislation is not limited to the above and is being implemented continuously.

Implementation of International Standards in Election Legislation of
the Republic of Kazakhstan.

The implementation of standards of OSCE international acts into the election legislation and practice of Kazakhstan is being accomplished by means of their inclusion into the standards of elective legislation of Kazakhstan.  Thus, Paragraph 7 of the OSCE Copenhagen Document of 1990 regarding the necessity of free elections with reasonable frequency was expressed in Article 2 of the Election Law “Freedom of Elections,” in Article 51 “Regular Elections of the President of the Republic,” in Articles 69 and 85 (regarding regular elections of the Senate and Majilis of Parliament correspondingly), and in Article 101 “Timing of Elections of Deputies of Maslikhats.”  Paragraph 7.6 of the same Copenhagen document regarding the necessity of creation of conditions needed for legal guaranties for participants of the election process, which would allow “them to compete with each other on the basis of equality to the law and authority,” corresponds to Article 27 of Kazakhstan’s election law which states that election campaigns are held, in particular, by means of the conducting of “public election debates and discussions, assemblies, processions and demonstrations.”
A second element ensuring the implementation of standards of international agreements in the field of the election legislation of Kazakhstan is the realization of relevant recommendations of ODIHR/OSCE missions regarding the elections in Kazakhstan.  The ODIHR/OSCE has studied the election legislation of Kazakhstan on an expert level with regard to its accordance to OSCE international obligations, the findings of which were expressed in the document “ODIHR/OSCE Evaluation of the Constitutional Law of the Republic of Kazakhstan “On Elections in the Republic of Kazakhstan” (August 24, 2004).

A noteworthy element of the mechanism by means of which conditions for the implementation of the standards of international agreements and acts into the election legislation and practice of Kazakhstan are created, is the conferences and seminars on issues of the human dimension annually arranged by the OSCE and its structures.

Another element of the mechanism for implementation of the standards of international covenants (agreements) on election matters is the enactment of the legislative act regulating the procedure for their application.  Thus, on June 7, 2007, the Law was approved that ratified the CIS Convention on Standards of Democratic Elections of October 7, 2002.  Since June 7, 2007, this law obliged competent governmental authorities of the Republic to begin the implementation of international standards into domestic legislation and law-enforcement practices of the Republic of Kazakhstan.  In the case of contradictions between the standards of Kazakhstan’s national election legislation and the given Convention, unconditional priority will be given to the norms of the Convention.
Among the elements of the mechanism for implementation of the standards of the international agreements into the election legislation and practice of Kazakhstan is the use of special references to international agreements (acts) in order to direct competent governmental authorities towards the application of corresponding international agreements.  A reference to the international agreement (act) takes place when a legislator in Kazakhstan gives priority to the application of the international agreement (convention) in case of a contradiction during the course of settlement of a legal issue.

In addition, it is worth noting that the election legislation of the Republic of Kazakhstan in whole conforms to fundamental international documents regulating the procedure for conducting elections and referendums.  Along with this, Kazakhstan needs to further improve its election legislation in harmony with the international standards established by the UN and OSCE.

***

As a result of ratification of the Optional Protocol to the International Covenant on Civil and Political Rights by the Republic of Kazakhstan, citizens of the Republic of Kazakhstan have the opportunity to appeal to the UN Human Rights Commission regarding the violation of civil and political rights.  In this regard, the Republic of Kazakhstan needs to take measures to improve the available mechanisms of human rights protection in order to prevent the large flow of complaints to this international remedial institution and thus to actually settle the claims and complaints of the citizens inside the country.

First of all, it is necessary to give attention to the improvement of the Law of the Republic of Kazakhstan of January 12, 2007 “On the Procedure for Claims of Individual and Legal Persons” as well as to the raising of the efficiency of investigation of citizens’ claims by judicial and local executive authorities.  In this regard, it would be advisable to carry out a legal examination of the laws regarding authorities of the interior, advocacy, judicial system, and status of judges, as well as of other laws related to investigation of claims and complaints during elections.

In connection with the above-stated, we recommend that the Central Election Commission of the Republic of Kazakhstan and the Government of the Republic of Kazakhstan in the period of 2009-2011 implement the following measures:

1.
Continue the work on further improvement of election legislation in harmony with international standards established by the UN and OSCE.

2.
Considering the fact that one’s rights to free and fair elections depends on the observance of many other civil and political rights, introduce changes to legislation regarding mass media, political parties and public unions, and peaceful assemblies (mass-meetings, processions, marches) with the goal of bringing it into conformity to international standards and OSCE responsibilities.

3.
Ensure the involvement of representatives of all political parties registered in the established order in the activity of election committees, which involvement should not depend on the political composition of the Maslikhats which elect committees members but should be based on the mechanism ensuring the objective participation of all political forces in the activity of election committees.
4.
Legislatively ensure the transparency of voter listings.

5.
Legislatively establish public control of the electronic voting system at the stage of counting of votes and at the stage of making protocols on the results of the vote count at the election center.

Human Rights in the Sphere of Labor Relations -
The Right to Social Security

As a result of consistent state policy in the Republic of Kazakhstan in the field of remuneration of labor, a legal basis was established which allows organizations basing their legal form on the conditions of a market economy to settle matters of remuneration of labor in the course of social dialogue by means of collective agreements and branch agreements.

As is well known, the Constitution of the Republic of Kazakhstan establishes the minimum wage, lesser than which employers have no right to pay citizens.  The principle of the contractual regulation of salary was introduced to control relations between employees, employers, and trade unions by means of collective agreements and contracts in the conditions of a market economy.  The salaries of employees of state organizations are controlled.

Thus, by annually estimating the level of the minimum wage and increasing the salary of employees of state organizations, the Republic reaches its economic potential, since uncontrolled increase can be incommensurable with the capacities of the state budget.  At the same time, to settle the issue of the determination of the minimum wage, the Government takes certain steps.  Annual increase of the minimum wage surpasses corresponding inflation growth.

In addition, presently, the minimum wage is based on the minimal subsistence level.

According to data from the Statistical Agency of the Republic of Kazakhstan the number of employees who in 2008 received a salary comparable to the minimum wage was 1,5 % (40,520 people) of the total number of employees in the country.

The Government of the Republic of Kazakhstan incrementally increases the salary of employees of the state organizations with the simultaneous improvement of the labor remuneration system.  Thus, the salary of employees of state organizations (excluding government employees) during the period of 1998 through 2008 increased from 6,851 tenge to 35,253 tenge, or by 5.1 times.

However, despite measures taken to increase the salary of employees of state organizations, the level of their salaries remains low in comparison with the average level in the Republic.

In the mid-term period, in compliance with the Message of the Head of State to the People of Kazakhstan on February 6, 2008, the salary of employees of state organizations will be doubled by the year 2012 in comparison with the year 2008.

In 2009, the salaries of employees of state organizations were already increased by 25% (Enactment of the Government of the Republic of Kazakhstan of December 24, 2008, No. 1257).

Currently, a work group involving representatives of trade unions and central state authorities is working under the Ministry of Labor and Social Protection.  This group jointly with JSC “National Analytical Center Under the Government and National Bank of the Republic of Kazakhstan” is working to improve the labor remuneration system for employees of state organizations.

Based on their work, the development of a three-tiered system of labor remuneration is suggested, ensuring:

1) Distribution of civil employees into managerial, main and auxiliary levels in accordance with their functions and level of responsibility, with a corresponding amount of official salary;

2) Optimization of the system of additional payments and bonuses considering the specifics of the branch;

3) The third component is the proposed introduction of compensation payments to reduce regional differences in standard of living.

The issue raised by the Trade Union Federation of the Republic of Kazakhstan (TUFRK) regarding the replacement of the base official salary (BOS) used for the calculation of salaries of employees of the state organizations with the minimum wage (MW) is also under consideration by the work group of the Ministry of Labor and Social Protection.

According to data from TUFRK, labor legislation is being violated in the Republic, adequate labor conditions and protection are far from being provided, employee discrimination is allowed, especially against women and youth, and an imperfect and unfair system of labor remuneration divides society into the poor and the rich.

The most important part the activity of trade unions are issues regarding salary, which vary in different branches and regions.

Thus, in November 2008, the average monthly nominal salary in the Republic reached the level of 59,575 tenge; however, however, the average in the agricultural sector amounted only to 46.3 percent of the national average; in health care organizations – 41.2 percent, and in educational organizations – 42.7 percent.

At the same time, the average salary of an employee in the financial sphere in November 2008 amounted to 127,000 tenge, in the mining industry – 107,500 tenge, in the transport and communication industries – 80,400 tenge, and in the construction industry – 82,600 tenge – that is 1.4-2 times more than the average national level.

In a regional cross-section there are also significant differences:  in the Zhambyl, Northern Kazakhstan, and Southern Kazakhstan regions the average salary in October 2008 amounted to a little bit more than 40,000 tenge, while at the same time in the Atyrau and Mangistau regions – 114,000 and nearly 98,000 tenge correspondingly.

In the opinion of the Trade Union Federation, the Republic of Kazakhstan needs to take legislative measures to eliminate unfair disproportion in the field of labor remuneration of employees of various categories, to ensure a fitting salary for employees in the fields of education, health care, culture, and agriculture.  Considering the economic growth of the regions and increased opportunities for businesses and organizations, it is necessary to reform the labor remuneration system.  Correspondingly, the salary should be indexed quarterly according to the growth of prices for goods and services.

Taking into account that the Constitution declares that Kazakhstan is a social state, in 2007 the Trade Union Federation has developed suggestions on a formula for the determination of the National Standard of Living.  These were sent to the Government, the Parliament, and NDP “Nur Otan.”  The President of the Republic of Kazakhstan commissioned the Administration of the President to review and evaluate the reasonableness of the suggestions of the Trade Union Federation.

For this formula, the trade unions stress labor remuneration, pension security, the consumer basket, standards of medical and educational services, family social support, the provision of housing, and the provision of utility services.

First of all, they have in mind the determination of an approach to the establishment of a minimal subsistence level as the main basis for calculation of the minimum wage and other social payments.

Presently, state authorities are considering the suggestions on the National Standard of Living, taking into account the requirements of the Trade Union Federation of the Republic of Kazakhstan (further referred to as “TUFRK”).

Based on a study of the practical experience of CIS countries in the field of improvement of methodology for establishment of a minimal subsistence level, TUFRK has suggested that the Government of the Republic of Kazakhstan calculate the minimal subsistence level with due consideration to the zoning (regionalization) of the country in regards to the living conditions of the population.

In addition, TUFRK demands the re-calculation of the consumer basket based on the actual needs of the population.

It is necessary to increase the minimum wage guaranteed by legislation to a higher social indicator – the minimal consumption budget and the poverty limit should be determined at the level of minimal subsistence.

The Head of State has offered new parameters in social policy – by means of doubling the gross domestic product (GDP), to double the social expenditures of the State and eventually double the standard of living.  However, the labor situation in whole reveals the unfair distribution of its results.

In Kazakhstan, the proportion of labor remuneration (even with “shady” payments) amounts to only 31.2% of the GDP, while in European Union countries it remains 50-56%.  Therefore, TUFRK thinks it is necessary to increase proportion of salary to the gross domestic product.

To implement the task of determination of the National Standard of Living, we recommend that the Government of the Republic of Kazakhstan ensure the following primary measures in the years 2009-2012:

Jointly with social partners, develop and approve the Concept of Principles of Social Policy in the Republic of Kazakhstan in order to determine the direction of forthcoming work and the rights and duties of agents of social policy regulation – state authorities, local authorities, entrepreneurs, business, and public associations;

Develop and approve the new Laws of the Republic of Kazakhstan: “On the Minimum Wage” and “On Employers;”

Ratify the International Labor Organization Convention No.131 “Minimum Wage Fixing Convention,” No.95 “Protection of Wages Convention,” No.26 “Minimum Wage-Fixing Machinery Convention,” and No.103 “Maternity Protection Convention;”

Ratify the International Labor Organization Convention No.102 “Social Security (Minimum Standards) Convention” in order to increase pension payments and on the basis of its provisions, to correspondingly amend the Law “On Pension Security;”

Establish in the Republic a special state office that would regulate prices since this function is not included in the powers of the Agency of the Republic of Kazakhstan on Regulation of Natural Monopolies and Protection of Competition.  Since there is no clear policy on regulation of prices in the Republic, the prices for goods of the first necessity keep on growing and the tariffs for utility and other services keep increasing.

***

In the Republic of Kazakhstan, there has long been a need to revise the employment policy with regard to categories such as “self-employed.”  According to official data, the number of self-employed is 34.7%.  The majority of these are women who are not paid for leave for pregnancy and birth, sick days, annual vacations, or pension installments, and who do not come under compulsory social insurance for damage to their health.

Another concern is the sum of employees’ salary debts, in view of which the social tension in labor collectives is increasing.  In March 1, 2009, overdue salary debt amounted to nearly 2 billion tenge.  The largest debts owed to employees belong to companies of the mining, processing, and construction industries, by region – Eastern Kazakhstan, Karaganda and Zhambyl.

According to records for the year 2008, state labor inspectors have revealed 6,008 violations of salary payment periods.  In regards to the individuals who committed these violations, 3,216 written warnings were issued and 2,212 administrative fines were imposed to the sum of more than 73.5 million tenge.

The main reasons for unpaid salary violations are the impact of the world economic crisis on the country’s economy, the reduction of production, and the shutdown of companies, especially in the construction sector.

In addition, more than 13,000 companies and organizations in the Republic owe payments to pension funds.

As a result of inspections held in 2008, state labor inspectors revealed 649 instances of the unwarranted dismissal of employees.  With regard to violations committed, 208 written warnings were issued and 154 administrative fines were imposed to the sum of more than 2 million tenge.

The review of violations related to the unwarranted dismissal of employees shows that employers violate laws due to lack of knowledge of labor legislation or its incorrect application, the negligence of responsible employees to their functions, or inefficient organization of labor.

There have been instances of discrimination against employees in the course of labor relations.  Lack of individual standards in the Labor Code prohibiting the discrimination against citizens with regard to their right to labor remuneration, does not allow state labor inspectors to implement preventive punishment.  Consequently, the people of Kazakhstan, working in their homeland, are discriminated against by foreign employers and work in unequal and more restricting conditions than foreigners.

Up to the present, foreign employers pay foreign employees salaries that dozens of times exceed the salaries of specialists from Kazakhstan fulfilling the same work and having the same qualifications.

For instance, in “Petro Kazakhstan Kumkol Resources JSC” last year the income of their foreign expert including salary and lump sum traveling costs amounted to 30 million tenge, while during the same period, the income of the expert from Kazakhstan fulfilling the same work amounted to 2.2 million tenge.

According to the labor agreement of “SNPS-Ai Dan Munai JSC,” Chinese specialists in the Republic of Kazakhstan are provided with an annual paid leave 90 calendar days long not counting travel time, while employees from Kazakhstan are given leave 24 calendar days long, additional paid leave 9 calendar days long for residence in environmentally unfriendly regions and 6 calendar days for work in hazardous (especially hazardous) and (or) in dangerous working conditions.  In this company, the salary of foreign specialists amounts to 351,200 tenge, while the salary of Kazakh employees in the same positions amounts to 82,400 tenge.  As a result, the difference in labor remuneration is more than four times.  Discrimination in labor remuneration between foreign and domestic specialists is noted almost in all other companies.
Similar instances of discrimination are not unique and are revealed in foreign companies in the city of Almaty, and in the Aktyube, Atyrau, Western Kazakhstan, and Mangistau regions.

A review of the causes and conditions for such violations showed that despite the prohibition of discrimination for any reason, stipulated by Articles 14 and 24 of the Constitution of the Republic of Kazakhstan, the Labor Code of the Republic of Kazakhstan does not directly prohibit discrimination against employees with regard to labor remuneration.

However, these provisions are stipulated in the international agreements that are ratified not only by the Republic of Kazakhstan but also by the countries whose companies carry out their activity in our country.

Thus, according to Article 1 of the International Labor Organization Convention No. 111 “Discrimination (Employment and Occupation) Convention” (further referred to as “the Convention”), discrimination is defined as any difference, exclusion or preference made on the basis of foreign origin, resulting in elimination or violation of equality of opportunities or treatment in the field of labor and occupations.

In addition, Article 7 of the International Covenant on Economic, Social and Cultural Rights determines that the countries participating in the Covenant acknowledge the right of each person to fair and favorable working conditions, including a fair wage and equal remuneration for work of equal value without any differentiation.

It should be noted that, in harmony with Paragraph 2 of Article 1 of the Convention, any difference, exclusion, or preference with regard to certain work based on specific requirements is not considered discrimination.

In this connection, the above-mentioned problematic issues relate only to employees with the same qualifications and fulfilling the same work.

It should be noted that such social inequality causes an environment of conflict that can develop into mass and uncontrolled encounters at the international level and can destabilize the social and political situation both in individual regions and in the whole Republic.

The Labor Code of RK has established a legal framework in the field of labor protection.  In the opinion of trade unions, the public inspector for labor protection is the most objective and most popular link in public control of labor safety and protection in the organizations.  The public inspector for labor protection working continuously among the employees of his department affects the attitudes of employees towards the issue of labor safety and protection like no one else.  The life, health, and work capability of employees depend on his competence in the field of labor safety and protection and on his active work.  Meanwhile, according to data from the Emergency Ministry, in 2008 more than 216,000 violations of safety rules and standards occurred in industrial companies of Kazakhstan.  According to their statistics, out of ten months of the year 2008, the total number of industrial accidents reported in the Republic of Kazakhstan amounted to 1990.  The number of fatal accidents during these ten months of the year 2008 was 327.

In 2006, jointly with the International Labor Organization, the National Program of Decent Work was developed and approved for the years 2007-2009 in the Republic of Kazakhstan.  The goal of the Program is the promotion of decent work as the main component of development strategy as well as the state policy maintained by the government and its social partners.  It is necessary to take additional measures to improve the efficiency of labor protection specialists including the enhancement of the training system and the implementation of a systematical approach to labor protection in small companies.  It is necessary to pay special attention to the adjustment of management systems to international standards.

***

The citizens of the Republic of Kazakhstan have the Constitutional right to a minimum pension and social security in old age, sickness, disability, or loss of breadwinner.

Foreigners and individuals without citizenship continually living in the Republic of Kazakhstan have the right to pension payments from the Center and government social benefits on the same level as the citizens of the Republic of Kazakhstan.

Since January 1, 2007, pensions and benefit payments are paid out on the principle “month to month.”

Starting from the year 2006, the uniform base social indicator for calculation of the state base social benefit payment is the minimal subsistence level.

Along with an annual increase of the minimal subsistence level, the state basic social benefit payments for disability, loss of breadwinner, or old age are incremental.  Since January 1, 2009, due to the increase of the minimal subsistence level from 12,025 tenge to 13,470 tenge, the amount of the state social benefit (SSB) was increased on an average of 12 %.  In the framework of the Message of the Head of State on February 6, 2008, a 9% average annual increase of the SSB is ensured with a view toward the further enhancement of the standard of living of the population.

In the Republic of Kazakhstan there is a multilevel system of pension security.

The introduction of the base pension payment in 2005, being the first (base) level, became the most important step to increase the income of elderly people.

Since 2008, its amount was established at 40% of the minimal subsistence level and it is proposed to retain this ratio until the year 2011.

Beginning in the year 2011, the amount of the base pension payment will be increased to 50% of the minimal subsistence level with subsequent incremental increases to 75%.

The second (compulsory) level of the pension security system is pensions paid from the solidarity system provided that individuals have a work record before January 1, 1998 (state budget), and from accumulation pension funds due to compulsory pension contributions.

More than 1.6 million pensioners are provided with pensions from the solidarity system, which is financed from the State budget.

Pension payments are increased annually according to the inflation level, and, beginning in the year 2005, the indexing was done in advance of the Consumer Price Index.

Since January 1, 2009, pension payments were increased by 30% for all recipients of pensions, taking into account the limitation of 75% of 28 times the monthly calculation indicator, but not less than by 22%.  Because of this, the income restriction used for calculation of pension payments was raised from 25 times to 28 times the monthly calculation indicator (from 29,200 tenge to 35,644 tenge).

As a result there was an increase:

- Of 30 % - for more than 1332,800 pensioners;

- Of 22 % - for more than 1,500 pensioners;

- Of 30% with account to restriction of 26,733 tenge, but not less than by 22% - for more than 251,200 pensioners.

On the average, this allowed the increase of the average amount of pension payments by 25%.

During the last 9 years (2000-2009):

- The minimum pension payment with due account for the base pension payment was increased by 4.4 times (from 3,500 to 15,263 tenge);

- The average pension payment with due account for the base pension payment was increased by 5 times (from 4,462 to 22,493 tenge);

- The maximum pension payment was increased by 4 times (from 8,156 to 32,121 tenge).

The third (supplemental) level is pensions from voluntary individual and voluntary employer pension contributions.

The increase of pensions and state social benefit payments will be continued as well as the incremental increase of base pension payments.

Considering the fact that the accumulation pension system has existed during a relatively short period of time (by estimate, the optimal period of pension contribution allocation is over 40 years), the amount of pension payments from the accumulation pension funds are small.

With a view toward the implementation of the Message of the Head of State to the people of Kazakhstan “New Kazakhstan in the New World,” since January 2008, compulsory social insurance of pregnancy, birth and maternity for employed women has been introduced.


In case of loss of income due to pregnancy and birth, employed women receive a social benefit payment from the State Social Insurance Fund at the rate of the average monthly salary for all the days of their maternity leave as well as the social benefit payment for child care up to the age of one year in the amount of 40% of the average monthly income, provided that social benefit payments were allocated to the State Social Insurance Fund timely and fully.
If, previously, women were excluded from the accumulation pension system during their maternity and child care leave, upon the implementation of compulsory social insurance of pregnancy, birth and maternity, 10% of obligatory social payments are deducted as compulsory pension contributions and are transferred to the accumulation pension funds.
Thus, women during maternity leave and child care leave until the age of one year continue to accumulate their pension.
The increase of solidarity pensions and of the base social payment as well as the incremental increase of the state base pension payment will be continued.
The situation in the field of social relations as described above causes us to recommend that the Government of the Republic of Kazakhstan and the Ministry of Labor and Social Protection of the Population of the Republic of Kazakhstan develop and approve the following legislative acts during the years 2009-2011:

1) “On Amendments and Additions to Some Legislative Documents of the Republic of Kazakhstan with Regard to Social Security of Certain Categories of Citizens” (directed at the implementation of the Message of the Head of State to the people of Kazakhstan of 2008, time of execution – the year 2009);

2) “On Amendments and Additions to Some Legislative Documents with Regard to Migration” (time of execution – fourth quarter of 2009);

3) To improve the Labor Code, to make additions with regard to any kind of discrimination regarding labor remuneration of employees in foreign companies regardless of their nationality and citizenship.

4) In 2011, to ratify the International Labor Organization Convention No. 128 Concerning Invalidity, Old Age and Survivors' Benefits (Geneva, June 29, 1967).

5) Take measures to toughen state control of compliance with labor legislation in companies with foreign shares; for every uncovered fact to take legislative measures to ensure the protection of the internal labor market against illegal migration and the ungrounded import of labor force into the Republic.

6) In 2010, develop and ratify the Law of RK “On Collective Agreements.”

The Right to Protection of Health and Medical Assistance

The Constitution of the Republic of Kazakhstan ensures the right of citizens to the protection of health, to guaranteed free medical assistance and paid medical care established by the law, and to medical assistance from state and private health care institutions as well as from private medical practitioners for which they pay.

The health of the population is the most important factor that ensures the national safety of the Republic.  The main principle and objective of State policy in the field of health care is the observance of the constitutional rights of the citizens of the Republic of Kazakhstan to health protection, obtainment of quality medical services and provision of State guarantees.

The Head of State and the Government pay special attention to these issues considering them as national priorities; therefore, the improvement of the population’s health condition and further development in the field of health care is thought to be the compulsory condition for Kazakhstan to be numbered among the competitive countries of the world.

Currently, the development of health care is entering the stage of institutional reforms, development of the potential of personnel, and security of quality medical services.  Preventive health care and formation of a healthy life-style have become priority, which is expressed in the Message of the Head of State to the People of Kazakhstan on February 6, 2008 “Enhancement of the Welfare of Citizens of Kazakhstan – the Main Objective of State Policy.”

Improvement of citizens’ health implies such goals as the improvement of the health of mother and child, the reduction of the burden of socially significant illnesses and injury, the security of sanitary and epidemiological welfare, and the cultivation of a healthy life-style and correct nutrition.

During the last three years, the birth rate in Kazakhstan has increased by 13%, the total mortality rate has stabilized, and therefore the rate of natural increase of the population is 1.6 times greater.

Along with the implementation of the Program for Reduction of Maternal and Child Mortality, logistical support of organizations for children and obstetrics and their equipment with updated instrumentation (mainly diagnostic and rehabilitative) keeps on improving; the ratio of recovery of sick children detected in the course of preventive inspections is being increased; and pregnant women, sick children and people registered at health centers according to the approved list of illnesses are provided with free medications.  There is a trend toward reduction of maternity mortality rate.

Socially significant illnesses result in great economic loss and reduction of life expectancy.

During the last three years, there was a reduction of the illness rate (by 11%) and the tuberculosis mortality rate (by 19%); however, there is a need of further logistical support and intensification of activities related to compulsory treatment and isolation of sick ones with resistant forms of tuberculosis.

According to WHO, Kazakhstan is at the concentrated stage of the HIV/AIDS epidemic – 0.2% of population compared to the world average of 1.1%.  With the purpose of stabilization of HIV-infection distribution, the implementation of the Program for Counteraction of AIDS will be continued which will ensure the expansion of preventive activities.

Mortality due to injuries, accidents and poisoning is second ranked of the reasons for mortality of the population in the Republic of Kazakhstan.  It is necessary to intensify the coordination of the operation of transport and communication services in regard to traffic safety issues as well as to enhance labor safety protection at the work place.

The stabilization of the sanitary and epidemiological situation and the improvement of public health remains the essential task.  With the purpose of the improvement of the drinking water supply to guaranteed quality in compliance with the State Program “Drinking Water,” measures for the modernization and installation of upgraded laboratory equipment are being implemented at existing laboratories of the sanitary and epidemiological offices, which fulfill laboratory control of drinking water.

During the last three years, the amount of medication being sold on Kazakhstan’s market has almost doubled.  In spite of this, the availability and quality of medication still remain a problem.  With the objective of the improvement of the medication supply to the population, a uniform medication distribution system will be created and the system of outpatient medication supply will be improved.

Every year, the deficit of health care personnel tends to grow, especially in rural localities.  In harmony with the commission of the Head of State, a work group for the development of suggestions with regard to the assignment of medical personnel to rural localities and to the determination of social services for young specialists has been created under the Government of the Republic of Kazakhstan.  The number of students admitted to medical universities will be raised.

In order to improve the quality of medical and pharmacological education in the Republic, measures for the implementation of the Concept of Reformation of Medical and Pharmacological education in the Republic of Kazakhstan approved by the Enactment of the Government of the Republic of Kazakhstan on April 24, 2006, No. 317 are being taken.  The construction of university clinics for four medical universities is planned in order to enhance the quality of clinical practice.

The low level of salary of medical employees affects the quality of services rendered.  To solve this problem, the list of specialties where the salary increase ratio will be raised for psychological and physical stress is expanded.  In addition, effective motivation and stimulation mechanisms including the improvement of labor remuneration for medical employees will be introduced.

The National Medical Holding, based on a medical cluster of 6 modern clinics founded in Astana, will become a scientific and practical base for highly specialized assistance and a center for the training and retraining of medical personnel that meets world standards.

World experience shows that in order to improve the quality of medical services, in addition to training qualified personnel, it is necessary to develop the private sector of health care and to stimulate the competitiveness of medical services.  In this regard, it is necessary to secure the right of citizens to the free choice of doctor.

The right to health protection is stipulated by Article 29 of the Constitution of the Republic of Kazakhstan, and the obtainment of qualified medical assistance by the Law of RK of July 7, 2006 No. 170-III “On Health Protection of the Citizens,” by the State Program of Reformation and Development of Health Care in the Republic of Kazakhstan during the years 2005-2010, ratified by the Order of the President of the Republic of Kazakhstan on September 13, 2004 No.1438, by the Strategic Plan of the Ministry of Health Protection of the Republic of Kazakhstan during the years 2009-2011, ratified by the Enactment of the Government of RK on December 23, 2008 No. 1213, and by the List of Guaranteed Free Medical Assistance during the years 2008-2009, ratified by the Enactment of the Government of the Republic of Kazakhstan on September 28, 2007 No. 853.

With the purpose of implementation of the commission of the Head of State and establishment of a uniform policy in the field of health protection and the improvement of the legislative base, the Draft Law of the Republic of Kazakhstan “On the Health of People and the Health Care System” was developed and submitted for the consideration of the Majilis of the Parliament of the Republic of Kazakhstan.  This Law will cover issues such as the rights and duties of patients and medical employees, the responsibilities of health care agents, and issues regarding medical ethics and public health protection.  In addition, health protection standards and plans for raising the knowledge of the population and increasing the transparency of the health care system will be developed; and memorandums between the ministry and Akimats will be concluded which will serve as the basis for the implementation of strategical direction of state policy in the field of health care protection.

Codification of legislation in the field of health care will allow the enhancement of the status of medicine, the organization of the large quantity of legislative documents in the sphere of health protection, the harmonization of them with international legislation, the improvement of the level of medical services provided to the citizens, and the changing of the public attitude towards health care issues.

It should be noted that citizens of remote rural localities cannot obtain highly qualified medical assistance.  This fact restricts the right of citizens to the receipt of accessible qualified medical care.

On the basis of the above-stated, we recommend that the Government of the Republic of Kazakhstan and the Parliament of the Republic of Kazakhstan implement the following measures during the years 2009-2011:

1.
Accelerate the adoption of the Code of the Republic of Kazakhstan “On the Health of People and the Health Care System.”

2.
Implement the programs recommended by WHO for the improvement of medical assistance to women and children.

3.
Establish departments (hospitals) for nursing the terminally ill.

4.
Improve the training of medical personnel with regard to medical assistance in accordance with advanced foreign experience.
5.
Train and retrain managerial personnel in the field of health protection concerning management, resource management, and financing.

6.
Develop and implement a procedural base in the field of safety and protection of rights of the patient.

7.
Improve the system of labor remuneration of medical employees with the purpose of improvement of material welfare and motivation.  Low labor remuneration of medical employees has resulted in common lack of personnel at the primary level – children’s treatment and ambulatory institutions as well as in rural localities.  To attract personnel to work in rural localities and remote regions, it is necessary to revise the system of benefits and incentives for specialists.


8.
Assess the activity of all levels of antituberculosis services, to implement a system of strict epidemiological control of treatment of people having tuberculosis, and to toughen the quality requirements of purchased antituberculosis medications.

9.
Ensure the establishment and improvement of a modern food safety control system including effective control as to genetically modified sources of food imported from abroad.

10.
Ensure the adequate control of implementation of activities in the framework of the Republican Program “For Counteraction of the AIDS Epidemic in the Republic of Kazakhstan During 2006-2010.”

11.
Implement a new pattern of medication supply to the population at outpatient clinics with the use of fixed prices for medications.

12.
Ensure the quality and competitiveness of state medical institutions as well as scientific research in the field of health protection.

13.
Develop and adopt a standard and a legal document on donation and transplantation of human organs and tissues.

14.
Take measures for the implementation of Article 44 of the Law of the Republic of Kazakhstan of May 19, 1997 “On Health Protection in the Republic of Kazakhstan” to ensure the rights of the citizens to the free choice of medical organization as well of doctor.  In this regard, it is necessary to amend the decree of acting Minister of Health Protection of the Republic of Kazakhstan of December 15, 2004 No. 874 “On Approval of Rules of Ambulatory and Clinical Assistance.”
Rights of Individuals with Limitations (Disabled)

The security of the basic rights of the disabled and the creation of equal opportunities for public life is one of the functions of the social state.

The relevance of this issue is related not only to the great number of disabled individuals in the country, but also to significant changes in interpretation of disability and new approaches to the arrangement of the social protection of individuals with limitations.

According to international standards, disability implies not only functional inadequacy and limitation of opportunities, but is characterized by failure to interact with the environment and public conditions.  It hinders the human in the fulfillment of his/her social role and causes discrepancy between the actual capabilities of the human and those capabilities that could be expected at his/her age under normal conditions with education, culture, and professionalism available.

This approach to the interpretation of disability allows the determination of activities and methods which would compensate or replace for the disabled the lost vital activity and would create an opportunity to exercise basic human rights.

According to data of January 1, 2009, the number of disabled people in the Republic of Kazakhstan amounts to 466,300 people (or 3% of the total population), nearly 10% (43,100) of which are children.

1. Medical and Social Examination and Ascertainment of Disability
According to statistics from the year 2008, the frequency index of primary disability amounted to 28.2 cases per 10,000 people, which is slightly higher in comparison to the preceding year, but lower than in the years 2003-2006.
In a regional context, the level of primary disability remains high in the Karaganda (36.8 cases per 10,000), Southern Kazakhstan (33.0), Akmola (32.7), Mangistau (31.9), Northern Kazakhstan (31.9), and Western Kazakhstan (30.3) regions.

In extent of severity, disability of the first and second categories prevails - 23,500 people or 64 % of the disabled (in comparison to last year, an increase of 2%).  There are 13,100 people (36% of the disabled) who are in the third category.

By age, the average age of the disabled is decreasing.  According to statistics from the year 2008, in the Republic 44,400 people received disability status, and of these, 75.4% were people of working age, 7.0% were elderly people, and 17.5% were children.

As is well known, disability and its extent depend on a range of reasons – the health condition of the nation, the level of development of health care and the availability of medical services, the level of social and economic development and its priorities, historical and political reasons, etc.

There is an increasing trend of primary disability in children.  In 2007, 7,300 children received disability status, while in 2008 this number was 7,800 children. 

As in preceding years, last year disability due to congenital defects was the largest reason for disability in children (2,300 children, or 32.6%, received disability status according to this pathology while in 2007, the quantity was 2,100 children, or 31.8%).

Primary disability due to congenital defect requires great attention in the cities of Almaty (39.9% of the disabled) and Astana (38.7%), and in the regions of Akmola (36.4%), Karaganda (35.7%) and Southern Kazakhstan (34.2%).

Illnesses of the nervous system are second – an average of 25.3% of the disabled (in 2007 – 24.4%).  This percentage remains high in the Zhambyl (28.2%) and Kostanay (29.2%) regions.

The third largest reason for disability is mental disorders, – 11.8% of the disabled (in 2007 – 13.0%).  This percentage remains high in the Kostanay (19.6%), Kyzylorda (20.0%) and Mangistau (18.1%) regions.

Thus, the increasing trend of primary disability is related to the increase of major and complicated forms of sickness such as diseases of the circulatory system, tuberculosis, and cancer, which accordingly lead to severe categories of disability.  This is a result of the low quality of clinical examinations, especially among chronically and frequently sick patients as well as a lack of medical institutions for the rehabilitation of chronically ill patients and the disabled in some regions.

To increase the efficiency of disability preventive measures, it is necessary to direct the combined efforts of medical and social inspections and health care organizations at the prevention and timely detection of originated defects (physical, mental, psychological, and sensory), at not allowing the defect to become a functional limitation (disability).

With the purpose of the elimination of administrative barriers in the course of disability ascertainment and improvement of conditions for socially vulnerable groups of the population, the Enactment of the Government of the Republic of Kazakhstan of November 29, 2008 No. 1113 makes additions and amendments to the Rules of Conduction of Medical and Social Examinations ratified by the Enactment of the Government of the Republic of Kazakhstan of July 20, 2005 No. 750, with regard to the simplification of the procedure of medical and social examination of individuals with anatomic defects as well as the extension of the list of anatomic defects from 27 to 44 paragraphs, in case of which the disability category is ascertained without a re-assessment period.  At the same time, the period needed for a territorial department to make an expert opinion is reduced by half, and the responsibility of medical organizations for quality and validity of referrals to MSE (certificate 088/u) was intensified.

2.  Efficiency Criteria of State Policy with Regard to Disabled Individuals. Legislative Base for Social Protection of Disabled Individuals

The effectiveness of governmental policy with regard to disabled individuals is assessed by a series of criteria: objectives, existence of social legislation, the opportunity to exercise civil rights, availability of a system of benefits and compensation, and accessibility to the physical and information environments.

In Kazakhstan, governmental policy with regard to the disabled has a long history.  A turning point was the year 1991, when the Law of RK was adopted “On Social Protection of Disabled Individuals in the Republic of Kazakhstan.”  This Law declared that the first objective of governmental policy was not to assist the disabled person, but “the creation of social, economic, legal, and organizational conditions for equal opportunities in the lives of disabled individuals.”  In this way, the Law declared an approach to the disabled individual applied by the world community.

However, the practical implementation of the new approach that was declared in the policy failed.  There was a discrepancy between the formally declared goals of the open society for the disabled individuals and their real involvement in labor and public life due to the fact that society (first of all, financial and economic) was not ready to take such an approach.

Actual conditions for this were established only by the middle of the current decade.  In 2005, a new Law was adopted “On Social Protection of Disabled Individuals in the Republic of Kazakhstan,” which declared that the objective of governmental policy was the prevention of disability and the creation of conditions needed for integration of the disabled into society.

Along with this law, the legislative base of governmental policy with regard to the disabled individuals includes the Laws of RK:  “On State Social Benefits for Disability, Loss of Breadwinner and Old Age in the Republic of Kazakhstan,” “On Special State Benefit Payments in the Republic of Kazakhstan,” “On Social, Medical, and Pedagogical Correction Support of Children with Limitations,” “On Compulsory Civil Employer’s Liability Insurance for Life and Health Damage of Employee in the course of Fulfillment of Labor (Service) Duties,” and “On Special Social Services.”

With a view toward the more effective realization of the rights of the disabled individuals, on December 11, 2008 the Decree of the President of the Republic of Kazakhstan No. 711 “On Signing of the Convention on the Rights of Disabled Individuals and Optional Protocol to the Convention on the Rights of Disabled Individuals” was adopted; this will promote the strengthening of Kazakhstan’s position on the international scene, will prove the adherence of the government to the implementation of international standards in the field of human rights and will create the legal basis for the more effective realization of the rights of disabled individuals in our country.
To develop the suggestions on creation of conditions for participation of the Republic of Kazakhstan in the UN Convention on the Rights of Disabled People and Optional Protocol to it, a work group was established by the Decree of the Prime Minister of the Republic of Kazakhstan on October 8, 2008 No. 251-P.  Upon the completion of its work, the group sent the relevant suggestions to the Government of the Republic of Kazakhstan.

3.  System for the Social Protection of the Disabled 

The current system for the social protection of the disabled is comprehensive and is based on state guarantees.  It includes:
- A multilevel social security system (state social benefit payments, special state benefit payments, and lump sum social payments);

- Provision of technical auxiliary (compensatory) means (prosthetics and supply of orthopedic prosthesis items, supply of devices and assistance to deaf and blind people);

- Provision of special social services (social services and rehabilitation in medical and social institutions);

- Material support (target social assistance, housing assistance).

The levels of the state security system are:

The first level of guaranteed social protection is state benefit payments to disabled people (in case of the loss of working ability, the base social payment is the state social benefit payment for disability which is provided to certain categories of citizens regardless of their career record and former salary, at the expense of the state budget);

The second level is compulsory social insurance paid at the expense of the employer to the social insurance fund.  (The main goal of the system of compulsory social insurance is the compensation of the portion of income lost as a result of social risk.  In this case, the amount of social payment directly depends on the former income of the employee and the duration of payments to the system.)
The third level is voluntary savings of the citizens, which in the future will be transformed into social payments for employees who suffered in the course of fulfillment of service duties.

Social support of the disabled is provided in conformity with the Laws of RK “On the State Social Benefit Payment for Disability, Loss of Breadwinner or Old Age in the Republic of Kazakhstan,” and “On Special State Benefit Payments in the Republic of Kazakhstan.”  In accordance with these laws, disabled individuals receive the state social allowance for disability (further referred to as “SSA”) and especial state allowance instead of benefits (further referred to as “ESA”).

In harmony with the Message of the President to the People of Kazakhstan, the amount of the state social allowance for disability starting from January 1, 2009 was increased in comparison with the amount paid in July 1, 2008 by 12%, and in comparison with January 1, 2008, by 28%.

In 2009, the total monthly payment for social allowances paid to the disabled on common grounds (SSA and ESA) is:

For disabled people of the first category – 20,102 tenge;

Second category – 16,061 tenge;

Third category – 10,732 tenge;

For disabled children up to 16 years – 14,616 tenge, and from 16 to 18 years – depending on the disability category:

First category – 20.102 tenge;

Second category – 16,735 tenge;

Third category – 12,483 tenge.

Additional sources of income for the disabled who are participants in the system of compulsory social insurance are social payments from “The State Fund of Social Insurance JSC” (further referred to as “the Fund”).

The system of compulsory social insurance is financed due to transformation and personification of a portion of the social tax.  Payees of compulsory social tax payments are employers and self-employed people.

The system of compulsory social insurance covers more and more of the population every year:  from 3.9 million people in 2005 to 5.5 million people in 2008.  The number of recipients of social payments from the Fund increased from 1,851 people in 2005 to 321,531 people in 2008.

4.  Creation of Equal Opportunities and Security of Civil and Political Rights of the Disabled

The rights of the disabled people established by the legislation of the Republic of Kazakhstan correspond to the human rights, the international standards and include the rights to social protection, medical assistance, education and labor, the right to marriage, upbringing of children, right to judicial recourse as well as political rights.

Exercising civil and political rights by the disabled people directly depends on arrangement and results of rehabilitation process.

Upon the adoption of the Law “On Social Protection of the Disabled People in the Republic of Kazakhstan,” a system model for rehabilitation of the disabled people was created which included medical, social, and vocational rehabilitation. 

With a view of improvement of the rehabilitation system, intensification of social support and enhancement of life quality of the disabled people, the Program of Rehabilitation of the Disabled People during the years 2006-2008 was developed and implemented in the framework of which the following measures were realized: disability prevention; improvement of medical and social examination and development of new technologies for determination of limitation extent of the citizens; development of social security to the disabled people and intensification of social support to them, expansion of range of services for medical, social and vocational rehabilitation; development of forms of employment of the disabled people; development of the network of rehabilitation institutions, improvement of forms and methods of their activity, enhancement of the logistics; increase of satisfaction of needs of the disabled people in technical auxiliary (compensatory) means, orthopedic prosthesis items; creation of the conditions for unimpeded access for the disabled people to facilities of social, transport and recreational infrastructure; improvement of personnel in the field of medical and social examination, rehabilitation, arrangement of social service of the disabled people and in rehabilitation industry.

4.1.  Medical Rehabilitation

Medical rehabilitation includes restorative therapy (medication, physical therapy, treatments in sanatoriums, or other methods of treatment) or reconstructive surgery.  These methods are implemented incrementally in the framework of inpatient, outpatient and sanatorium levels.  Special attention in this regard is given to specialized rehabilitation assistance in regional and state rehabilitation centers, health centers, large clinics of scientific and research institutes, and sanatoriums.

A low level of medical rehabilitation is noted in the regions of Karaganda (74.3%), Mangistau (83.5%), and Eastern Kazakhstan (85.2%), and in the city of Almaty (87.8%).

This is related to the insufficient number of inpatient, outpatient and clinical departments for medical rehabilitation in regional (city) hospitals and disability rehabilitation centers, of which there are only 10 in the Republic.
In case the desired effect is not reached at the stage of medical rehabilitation and the disabled person still has limitations due to incomplete recovery of function, he needs social rehabilitation.

4.2.  Social Rehabilitation 

Social rehabilitation includes the teaching primary social skills to the disabled, social services for the disabled at home or in medical or social institutions, and the rendering of special social services.

Disabled children are compensated for the costs of education at home.  The quota for the number of disabled educated in secondary and higher institutions is established on the basis of a governmental order.

On the basis of need, the disabled are provided with orthopedic prostheses, special wheelchairs, and technical compensatory equipment.  Disabled individuals with special needs are provided with necessary hygienical substances, services of sign language interpreters, and individual assistants.

Disabled people needing constant nursing are provided with social services in nursing homes for the elderly and disabled, or in psychoneurological nursing homes.

102 state medical and social institutions are available in Kazakhstan (51 general nursing homes for the elderly and disabled, 31 psychoneurological nursing homes, 3 nursing homes for disabled children with impaired musculoskeletal systems, and 17 children’s psychoneurological nursing homes) in which more than 16,000 disabled and elderly people live.

In 2008, 1,073.9 million tenge were allocated from the state budget for the development of the design and estimate documentation and start of construction of six medical and social institutions in the Karaganda, Kyzylorda, Atyrau and Zhambyl regions.

However, the network of rehabilitation and social institutions does not satisfy the need of the people for social services; and this is especially true of institutions for psychoneurological patients.

There are 10 rehabilitation centers for social protection of the disabled (in the Almaty, Atyrau, Zhambyl, Kostanay, Pavlodar, Northern Kazakhstan and Southern Kazakhstan regions).

The Enactment of the Government of RK “On Some Issues Regarding the Rehabilitation of the Disabled” of July 20, 2005 No. 754 is planned to be amended and added to with the objective of the utmost satisfaction of the needs of the disabled for technical compensatory equipment and special wheelchairs meeting modern requirements, with a view toward the determination of periods of their replacement, and the medical indications and contraindications for the provision of rehabilitation assistance to the disabled of hygienic items or the social services of individual assistants or sign language interpreters.

In the framework of the Message of the President of the Republic of Kazakhstan of March 1, 2006 “The Strategy for the Inclusion of Kazakhstan in the 50 Most Competitive Countries of the World (Kazakhstan on the Verge of New Spurt in its Development),” on December 29, 2008 the Law of the Republic of Kazakhstan “On Special Social Services” was adopted, directed at the creation of conditions needed to overcome difficult situations in life, which Law provides the strategical direction for the development of the system of special social services.

According to Article 6 of the Law, special social services are provided to individuals in difficult situations in life, including:

- Impairment of early psychophysical development of children from birth to three years;

- Permanent impairment of function of organism due to physical and (or) mental impairment;

- Inability for self-help due to advanced age or as a result of disease and (or) disability.

Issues regarding access for disabled people to facilities of the social infrastructure require special attention, and the disabled rightly criticize these issues.

Local executive authorities do not fully implement measures for the provision of unimpeded access to residential, public and industrial buildings existing or under construction, as well as to the facilities of the social infrastructure.

An inventory of the operating facilities of the social transportation and recreation infrastructure is not complete; only 17,349 facilities (89.6%) have been inventoried out of 19,351.  This inventory should have been finished in 2006.

In the Eastern Kazakhstan region, an inventory has been made at only 227 out of 1080 facilities (21%), and in the Mangistau region, 144 of 288, or 50%.

At the time of inspection by the Ministry of Labor and Social Protection, in the Mangistau and Karaganda regions, in the state institution “Karakaralin Psychoneurological Nursing Home” in the village of Linda, and in some departments for social employment programs of the Mangistau region there were no ramps.

In the Atyrau, Almaty, Southern Kazakhstan, Northern Kazakhstan, Mangistau, Kyzylorda, and Zhambyl regions and in the city of Almaty there is no provision for vehicles adapted for the disabled.

Construction of passenger bus stops for the disabled is very slow in the Almaty, Zhambyl, and Pavlodar regions, and in the cities of Almaty and Astana.  In the Atyrau and Kyzylorda regions, this issue is only under consideration.

In view of the non-fulfillment of certain standards of legislation in the field of social protection of the disabled, including the standard ensuring access for disabled people to facilities of the infrastructure, presently it is impossible to ratify the Convention on the Rights of Persons with Disabilities.

4.3 Vocational Rehabilitation of the Disabled

Much effort will be needed to provide the disabled access to the labor market, since adequate vocational rehabilitation is defined as making a disabled person competitive in the labor market and practically assisting him with employment.
In order to provide employment for the disabled, local executive authorities determine quotas of work places for disabled people at the rate of 3 % of the total number of employees, create additional work places for the disabled by means of the development of individual entrepreneurship and small and medium businesses, and they set up special as well as social work places.

In the course of the Program, 144 special work places for disabled people were set up, equipped with special devices and equipment for the convenience of individuals with limitations.

It should be noted that these special work places have been created only in 8 regions out of 16 (in the region of Akmola – 27 work places, Aktyube – 5, Western Kazakhstan – 8, Southern Kazakhstan – 9, Eastern Kazakhstan – 1, Kostanay – 53, Mangistau – 18, and Pavlodar – 23).

3,493 disabled individuals are employed, while there are 16,961 work places available as stipulated by quota.  However, work places are not provided per the quota in the city of Almaty, in the Zhambyl region only 12 work places were provided, in the Kyzylorda region – 14, in the Atyrau region – 76, and in the city of Astana – 46.

In the Mangistau region, despite the available 3,140 work places, only 24 disabled people are employed.  The same situation is found in the Southern Kazakhstan region, where 164 disabled people are employed with 2,531 work places available.

73 disabled individuals were directed to temporary work, and 1,390 to public work.

Considering the low competitiveness of the disabled, according to the Individual Program of Rehabilitation (IPR), during the year 2008, 717 disabled people were directed to vocational training and retraining, out of which only 240, or 33.4% were employed.

These numbers illustrate that the majority of the disabled who are able to work do not have the conditions for vocational rehabilitation.

4.4. Implementation of a Central Database of the Disabled

A compulsory condition for the improvement of the system for rehabilitation of the disabled is the establishment of the Central Database of the Disabled (further referred to as “CDD”), which was completed in 2008.

The CDD contains information on the quantity of disabled, their condition and cause of disability, and measures taken for their rehabilitation.  It ensures the control of the quality and efficiency of the rehabilitation work in compliance with the individual program of rehabilitation of the disabled individual.
Despite the measures taken and positive improvements in the system of social protection of the disabled, the following problems persist:

- As previously, a weak link in the work with the disabled is disability prevention among the frequently and chronically ill, and, as a result, the number of disabled is quickly increasing, especially due to cardiovascular and oncology diseases.  As has been said, the highest rate of disability out of the general disability rate is among the population of working age;


- An insufficient quantity of rehabilitation centers and departments in hospitals results in more severe categories of disability.  There are no rehabilitation centers in the Akmola, Aktyube, Western Kazakhstan, Eastern Kazakhstan, Karaganda, Kyzylorda, or Mangistau regions, or in the cities of Astana and Almaty.


- The provision of hospital treatment only for the purpose of functional rehabilitation is not sufficient for the implementation of inpatient rehabilitation (currently, in the Republic the number of hospital beds provided for departments of medical rehabilitation is only 3.0% of the total number);

- There are very few facilities for modern forms of care and rehabilitation of the disabled (outpatient centers, small nursing homes);

- The disabled have limited access to facilities of social infrastructure and transportation.

- Despite funds allocated in budgets of local authorities, the disabled criticize local executive authorities for the lack of unimpeded access to existing facilities and those under construction.  Not all social, entertainment, or sports facilities under construction will provide adequate access for the disabled.  There is much criticism of public transport which is not equipped with special devices for the disabled, and bus stops are also not equipped for the handicapped.
- The low level of vocational rehabilitation of the disabled is complicated by their low competitiveness.

5.  Involvement of NGOs and the Use of Opportunities of Civil Society 

The formation and development of a contemporary system of social security for the disabled and expansion of opportunities for their active participation in public life are impossible without the participation of the non-governmental sector.  The Ministry of Labor and Social Protection closely cooperates with public associations of the disabled with a view toward solving the problems of the disabled and the development of legislation.

A Coordination Council has been established and is operating in the field of social security of the disabled (Enactment of the Government of the Republic of Kazakhstan of December 21, 2005 No. 1266), which consists of representatives of interested state authorities and non-governmental organizations.  The Council is a consultative advisory board under the Government of the Republic of Kazakhstan which was founded with the purpose of development of suggestions and recommendations on issues regarding the social security of the disabled and the interaction of central and local executive authorities, organizations, and public associations of the disabled.

Within the framework of implementation of the Law “On Special Social Services” during the years 2009-2001, 1,686.9 million tenge were allocated to the non-governmental sector from the state budget.

In addition, within the framework of the state social order, in 2009 three social projects have been planned to the sum of 8,100,000 tenge, at the expense of the state budget, including:

- “Development of the Standard of Special Social Services to the Disabled with Psychoneurological Illnesses;”

- “Production of Social Video Advertisement ‘Integration of Disabled Children into the Healthy Environment (Prevention of Social Orphanhood and Severe Disabling Pathologies);’”

- “Support of Internet resources and the Organization of Information, Legal and Social Support to Individuals in Difficult Life Situations.”

All these directions and new approaches to social security of the disabled are a practical response to the challenges of our time.  In addition, it is necessary to remember that the preservation of social stability and the improvement of the welfare of the population to a large extent depend not only on the government, but also on the mobilization of the efforts of all representatives of society and each citizen of the country.

With the objective of securing the rights of the disabled, we recommend that the Government of the Republic of Kazakhstan, the Ministry of Labor and Social Protection, the Ministry of Health, the Ministry of Education and Science, and the Akimats of the Regions and the cities of Astana and Almaty implement the following measures during the years 2009 – 2012:

1.
Continue work on the improvement of national legislation and law-enforcement practices in the field of protection of the disabled (handicapped) with due consideration to generally acknowledged international standards;

2.
We recommend that the Government of the Republic of Kazakhstan and the Ministry of Labor and Social Protection jointly with interested state authorities develop an Action Plan on securing the rights and improvement of quality of life of the disabled, the implementation of which will ensure the conditions necessary for ratification of the Convention on the Rights of Persons with Disabilities.

3.
Jointly study the needs of the regions for health care institutions of a rehabilitational nature for the chronically ill and disabled.

4.
With a view toward the enhancement of health care of the population and securing the constitutional right of citizens to health protection, we recommend that the Government of the Republic of Kazakhstan and the Ministry of Health of the Republic of Kazakhstan take necessary measures to protect maternity and childhood so as to reduce the rate of child disability.

5.
With the objectives of the improvement of the rehabilitation system, the intensification of social support, and the improvement of the quality of life of the disabled, we recommend that the Ministry of Labor and Social Protection of the Republic of Kazakhstan develop and adopt “The Plan of Measures for the Improvement of the Rehabilitation System for the Disabled During 2009-2011.”

6.
With the aim of support for the disabled (handicapped) and the fulfillment of international responsibilities, we recommend that the Government of the Republic of Kazakhstan, the Ministry of Labor and Social Protection, the Ministry of Education and Science, the Akimats of the Regions and the cities of Astana and Almaty ensure the increase of state educational grants for the training of social employees in corresponding specialties and qualifications in higher and secondary vocational educational institutions.

7.
We recommend that the Ministry of Labor and Social Protection of the Republic of Kazakhstan and the Akimats of all Regions develop cooperation with international and non-governmental organizations involved in issues of the disabled.

8.
With a view toward the improvement of the cultural level of citizens with disabilities (handicapped), we recommend that the Ministry of Culture and Information of the Republic of Kazakhstan jointly with the Ministry of Labor and Social Protection prepare and publish short informational materials and disseminate them in mass media.

Rights of the Oralman

Repatriation of Kazakhs to their historical homeland is one of the main priorities of the country’s migration policy.  At the governmental level, measures are taken to establish mechanisms of repatriation of ethnic Kazakhs including their organized immigration and the creation of conditions for their life and activity at the place of their settlement.

Beginning in the year 1991, the Republic of Kazakhstan has accepted more than 706,000 ethnic Kazakhs.

From the first years of independence, the regulation of migration policy has been one of the main directions of governmental policy.

In 2007, the Concept of Migration Policy of the Republic of Kazakhstan was adopted for the years 2007 – 2015 (Decree of the President of the Republic of Kazakhstan of August 28, 2007 No. 399).

The legal basis for this Program is the Constitution of the Republic of Kazakhstan, the Law of the Republic of Kazakhstan of December 13, 1997 “On Migration of the Population,” Decrees of the President of the Republic of Kazakhstan of August 28, 2007 No. 399 “On the Concept of Migration Policy of the Republic of Kazakhstan During 2007 – 2015,” of August 28, 2006 No. 167 “On the Strategy of Territorial Development of the Republic of Kazakhstan until 2015” (further – the Strategy of territorial development of the Republic of Kazakhstan until 2015) and of July 10, 2003 No. 1149 “On the State Program for the Development of Rural Localities During 2004 – 2010.”

In the framework of the current legislative base, the government renders to the Oralman necessary social assistance and support.  At present, taking into account the lump sum allowance, funds for the purchase of housing, and compensation for the expense of moving and transporting belongings, each family, on average consisting of 5 people, is given 833,000 tenge.
In the country there are 14 centers for the temporary residence of the Oralman (further referred to as “centers”).  Since 2008, centers of adaptation and integration of the Oralman have been launched in Karaganda, Shymkent and in the village Aksukent in the Southern Kazakhstan region.  The construction of a standard adaptation center has begun in Aktau.
The adaptation programs implemented in the centers ensure legal consultations, learning of the state language and optionally the Russian language, vocational training or retraining, and professional development.
All the Oralman are provided with access to medical assistance, education, and social security, and they belong to one of the target groups that are helped with employment.  More than 66% of the Oralman of employable age are employed in various spheres of manufacturing, and every fourth is employed in the agricultural sector.

With the purpose of assisting the Oralman, the Councils of Oralman were established under the regional Akimats, which study and solve the problems of the Oralman in their new living conditions.
An information database, “Oralman,” has been created and is being improved, which, in the future, will be integrated into the united social information system and will allow the provision of ethnic immigrants with the entire range of social services.

At present, housing projects for ethnic immigrants are being implemented in the Republic.  Thus, in the city of Shymkent in the Southern Kazakhstan region, a project for the immigration of nearly 2,000 families of ethnic immigrants from the Republic of Uzbekistan is being realized.  Two thousand cottages, a space-saving settlement, are being constructed by the immigrants themselves with the use of local construction materials.  In Almaty, the project “Baibesik” for the construction of 185 houses is under way, and in the Saryarkin region of the city of Astana a project for the construction of the micro region "Nurbesik” is being developed.

During the course of immigration and integration of ethnic migrants into new public conditions, some problems arise.
The settlement of the Oralman is uneven and secondary migration occurs.  At present, nearly sixty percent of immigrants live in regions with a problematic labor market – in the Southern Kazakhstan, Mangistau, Almaty, and Zhambyl regions.   This situation does not conform to the state policy of labor resource distribution. 

The level of employment and housing security of the Oralman is low.

In this regard, the Head of State has commissioned the development of the Program “Nurly Kosh” (Enactment of the Government of December 2, 2008 No. 1126).

The goal of the Program is the reasonable settlement on a voluntary basis and the provision of assistance in employment and routine life to ethnic Kazakhs, former citizens of the country who wished to come back to Kazakhstan, and internal migrants for the sake of demographical, social, and economic development of the regions and realization of participants’ potential.

The implementation of the Program will ensure the control of the processes of ethnic, internal and external migration and will subject them to the interests of social and economic development of the regions.  It will stimulate the return to the country of citizens of various nationalities who emigrated from Kazakhstan for one reason or another.

Unfortunately, in practice, there are instances when the rights of the Oralman that are guaranteed by current legislation of Kazakhstan have been violated.

A review of appeals by the Oralman to the Human Rights Commission under the President of RK as well as of documentation of inspections performed by prosecuting authorities reveals that some territorial agencies of authorized state migration institutions frequently violate the provisions of the Law of RK “On the Procedure for Investigation of Appeals of Physical and Legal Personalities” as well as the Guidelines for determination of the status of the Oralman and their inclusion in the immigration quota for the Oralman.  In addition, some of the Oralman drew the attention of the Human Rights Commission to instances of violation of their right to the receipt of pension payments until their obtainment of citizenship in the Republic of Kazakhstan.

A review of current legislation of the Republic of Kazakhstan with regard to issues of housing assistance, pension payments and allowances to the Oralman disclosed that, in conformity with Article 2 of the Law of RK “On Pension Security in the Republic of Kazakhstan,” foreigners and individuals without citizenship continually residing on the territory of the Republic of Kazakhstan have the right to pension security equally with citizens of the Republic of Kazakhstan, if not otherwise stipulated by the law and international agreements.

Paragraph 1 of the Rules of Documentation and Registration of the Population of the Republic of Kazakhstan approved by the Enactment of the Government of the Republic of Kazakhstan of July 12, 2000 No. 1063 (further referred to as “Rules”) stipulates that citizens of the Republic of Kazakhstan regardless of their place of residence, foreign citizens, and individuals without citizenship continually residing in the Republic of Kazakhstan should have one of the following identity documents:  1) a passport of a citizen of RK; 2) an identity card; 3) a residence permit for a foreigner in the RK; or 4) an identity card for an individual without citizenship.

There is no provision for the use of other documents not stipulated by the Rules.

Under these circumstances, the Oralman who have not yet obtained citizenship in the Republic of Kazakhstan and who have not documented their continual residence in the Republic of Kazakhstan (residence permit) are not provided with pension payments and allowances from the Center (on the basis of the Oralman identity card).

According to Article 14 of the Migration Law, individuals recognized as Oralman are given standard identity cards.  Oralman identity cards are documents liable to strict accountability and serve as a basis for the obtainment of benefits and compensations provided for by the Law.

Under the requirement of Paragraph 18 “Certain Issues of Legal Regulation of Residence of Foreign Citizens in the Republic of Kazakhstan” approved by the Enactment of the Government of January 28, 2000 No. 136, individuals permanently residing in the Republic of Kazakhstan are considered as foreign nationals who have obtained relevant authorization as well as residence permits issued by agencies of the interior.

The joint order of the Ministry of the Interior of RK of April 9, 2004 No. 215, the Ministry of Foreign Affairs of RK of April 14, 2004 No.08-1/93 and the Chairman of the Agency of Migration and Demography of the Republic of Kazakhstan of April 14, 2004 No. 35-p ratifies the Guideline “On the Procedure for Application of Rules of Entry and Residence of Foreign Citizens in the Republic of Kazakhstan and Their Departure From the Republic of Kazakhstan and Organization of Activity of Authorities of the Interior on Prevention and Suppression of Illegal Migration of Foreign Citizens on the Territory of the Republic of Kazakhstan.”

In harmony with Paragraph 68 of the mentioned Guidelines, applications for permanent residence permits in the Republic of Kazakhstan by foreign citizens who entered the Republic in accordance with the immigration quota, should be submitted directly to the territorial departments of the Migration Committee of the Ministry of Labor and Social Protection of RK.  In case of simultaneous application by the Oralman for citizenship of the Republic of Kazakhstan, covered by the Decree of the President of the Republic of Kazakhstan “On Procedure for Investigation of Issues Related to Citizenship of the Republic of Kazakhstan,” permanent residence documents may not be issued.

Thus, the lack of provisions in the Rules and Procedures ensuring the issue of identity cards to the Oralman, which serve as a basis for the obtainment of appropriate benefits and compensations (housing and other benefits and pensions), to a great extent infringes on the rights of the Oralman.
In addition, it is necessary to introduce amendments and additions to Paragraph 2 of the above-mentioned Rules with the inclusion of the Oralman’s identity document.

One measure which stimulates the repatriation by Kazakhs of their historical homeland is the free provision of land to them for the individual construction of residences.

However, there are frequent violations of the requirements of Articles 405, 502 and 506 of the Tax Code of the Republic of Kazakhstan, according to which the Oralman are exempted from state taxes if they have registered their right of real estate and related transactions and have obtained citizenship in the Republic of Kazakhstan.

In the city of Almaty and the Almaty, Akmola, Aktyube, Western Kazakhstan, Eastern Kazakhstan, Mangistau and Kostanay regions, instances of the illegal imposing of the state tax on the Oralman have been discovered.

It is necessary to legislatively regulate the allocation of finances from the budget for the Oralman who have relocated to their historical homeland under the migration quota; however, it is also necessary to stipulate the compulsory rate of reimbursement back to the state in case of their voluntary return to their original country.

The Human Rights Commission under the President of the Republic of Kazakhstan shares the opinion of the government and strives to promote the process of repatriation of Kazakhs to their historical homeland.  In this regard, they are launching a range of ideas aimed at the improvement of governmental policy in the field of migration of the Oralman.  The Commission speaks in support of a differentiated approach that takes into consideration the complicity of the problem itself and the need for the coordination of various approaches and positions in this respect.  They think that it is necessary to set priorities with regard to the Oralman and give preference to the return of those who went to live abroad unwillingly.  Regarding Kazakhs residing in the territories of Russia and Uzbekistan, it is necessary to remember that most of them have been living there for many centuries, although, admittedly, there are many who came to live there during times of revolution and collectivization which resulted in a genuine genocide of the Kazakh nation.  According to results of a survey executed by co-workers of the Secretary of the Human Rights Commission under the President of the Republic of Kazakhstan, in the city of Saint Petersburg, the Saratovsk and Omsk regions, and the city of Omsk, the majority of ethnic Kazakhs residing there prefer to work and live in Russia.

With the goal of protection of the rights of the Oralman during their return to their historical homeland under the immigration quota or outside of it, and to guarantee their social and economic rights, the Human Rights Commission under the Head of State recommends that the Government develop and ratify a separate legislative act that would exempt the Oralman from customs duty during their crossing of the national border, regardless of the quantity of their possessions.  In addition, it recommends making related additions to the Migration Law.

It is necessary to make adjustments to the government housing program and to implement a balanced approach with due consideration to the interests of the Oralman as well as other citizens of Kazakhstan.  The solution can be found only in the framework of the social partnership of society and the authorities.  Caring for the Oralman should not infringe on the interests of other citizens or violate their rights.  This situation requires responsibility not only on the part of government, but also agencies of civil society, NGOs, and trade unions.  Issues regarding the Oralman are the common problems of society and the government, and their resolution requires the interaction of society and the government.  For instance, the issue of adaptation of the Oralman can be settled by means of the establishment of modern integration centers which are to assist people in problems of obtainment of citizenship, employment, and professional education.

With the objective of securing the rights of the Oralman, we recommend that the Government of the Republic of Kazakhstan implement the following measures during the years 2009-2011:

1.
With the goal of securing the rights of the Oralman who have not obtained citizenship and have not yet documented their permanent residence in Kazakhstan to receive pensions and other social allowances, make amendments and additions to legislative documents regulating the procedure for payment of pensions, benefits and other social payments, in particular, to the Guidelines on the procedure for the establishment and payment of pensions, state social allowances and state especial allowances from the Center.  The list of acceptable documents should include the Oralman’s certificate, which would be the basis for the establishment of pension and benefit payments.

2.
Legislatively establish the minimal pension payment to the Oralman of pension age from those countries with which Kazakhstan has no bilateral agreement regarding pension issues.

3.
Make an addition to Paragraph 2 of the Rules of Documentation and Registration of the Population of the Republic of Kazakhstan approved by the Enactment of the Government of the Republic of Kazakhstan of July 12, 2000 No. 1063 which includes the Oralman’s certificate as an acceptable identity document.

4.
In an effort to protect the rights of the Oralman upon return to their historical homeland under the immigration quota or outside of it, and to secure their social and economic rights, it is necessary to elaborate and ratify an individual legislative act exempting them from customs duties during their crossing of the national border, regardless of quantity of their belongings.  In addition, it is necessary to make corresponding additions to the Law of RK “On Migration of the Population.”

5.
Continuously monitor the implementation of the government program “Nurly Kosh.”
6.
For the purpose of securing the right of the Oralman to housing, develop and implement a mechanism for the provision of affordable housing to the Oralman within the framework of the Government Housing Program.

7.
With the purpose of securing the right of the Oralman to obtainment of citizenship in the Republic of Kazakhstan by means of a simplified procedure, as well as the elimination of all possible conditions for corruption crimes by employees of the Migration Police and governmental authorities, exclude the address certificate from the list of documents required for obtainment of citizenship by the Oralman, which certificate obliges them to regularly register at their place of residence immediately after their move to their historical homeland despite the fact that they have no permanent residence with the right of ownership.

8.
In order to eliminate double citizenship of the Oralman, it is necessary to conclude bilateral intergovernmental agreements with the countries of the original residence of the Oralman, which would ensure that the Ministry of the Interior of the Republic of Kazakhstan informs corresponding authorized governmental agencies of the foreign countries upon a certain Oralman becoming a citizen of Kazakhstan.
Rights of the Child

In the area of protection of the rights of the child and childhood, work is being carried out in the Republic of Kazakhstan in order to secure the social and legal guarantees of children’s quality of life, in harmony with international standards.

An important step in the implementation of international standards for the quality of life of children was the ratification of the UN Convention “On the Rights of the Child” by Kazakhstan in 1994.

The general principles of the Convention On the Rights of the Child were implemented in many laws of Kazakhstan, including:  “On the Rights of the Child in the Republic of Kazakhstan,” “On Marriage and Family,” “On Children’s Villages of Family Style and Youth Homes,” “On Health Protection of the Citizens of the Republic of Kazakhstan,” “On Social, Medical, Pedagogical, and Correctional Support for Children with Disabilities,” “On Juvenile Crime Prevention and Prevention of Child Neglect and Homelessness,” and others.

Since the time of ratification of the Convention On the Rights of the Child, Kazakhstan has already twice reported to the UN Committee on the Rights of the Child regarding the fulfillment of its provisions.  The joint second and third report prepared by the Government of the Republic of Kazakhstan was discussed at the 45th session of the UN Committee on the Rights of the Child in May 2007.

It should be noted that the UN Committee on the Rights of the Child has positively acknowledged the measures implemented by Kazakhstan in the field of protection of the rights of children.  In the course of discussion on the report, one of the positive achievements was recognized to be the development and improvement of new legislation as well as the cooperation of governmental authorities with international organizations and various UN agencies on childhood issues.

The UN Committee on the Rights of the Child also positively evaluated the experience of the Republic of Kazakhstan in the field of alternative care for children left without the support of parents:  the establishment of “hope homes,” youth homes, and family style children’s villages.  An initiative on the development of new forms of family type upbringing such as guardianship, tutorship, patronage, and adoptive families was approved.

The UN Committee on the Rights of the Child has approved the adoption of various plans and strategies in the field of education, health care, and support for youth.  However, although their evaluation of the activity of the Government of the Republic of Kazakhstan in the field of protection of children’s rights was positive, the UN Committee on the Rights of the Child has noticed existing problems in this regard and has given recommendations for the further improvement of the situation regarding the rights of children in Kazakhstan.

One of the Committee’s recommendations was to establish an independent authorized agency for the implementation of the provisions of the UN Convention on the Rights of the Child, including effective coordination of activities between central and local executive agencies in cooperation with NGOs.  In harmony with the given recommendations, the Committee for Protection of Children’s Rights under the Ministry of Education of the Republic of Kazakhstan was established in January 2006 by the Enactment of the Government of the Republic of Kazakhstan, and in August 2007, departments for the protection of children’s rights in all regions of the Republic were founded.  These measures allowed the creation in the Republic of a new governmental rights protection system in the interests of the child, the main component of which is moral and spiritual human development.
The UN Committee on the Rights of the Child has also recommended developing the related National Action Plan.  In this regard, in 2007, the program “Children of Kazakhstan” for the years 2007-2011 was ratified by the Enactment of the Government of the Republic of Kazakhstan of December 21, 2007 No. 1245.  The program includes a set of measures for the improvement of the quality of life of children, prevention of social orphanhood, and the provision of conditions similar to family conditions for orphans and children left without the support of parents.  During the course of implementation of the program, it is planned to open five special correctional educational organizations, three rehabilitation centers for minors left without the support of parents, six family style children’s villages, and also an increase in the number of specialists in guardian and tutorial agencies.

With the purpose of implementation of these recommendations, the Ministry of Education and Science together with the interested ministries, departments, and local executive authorities has prepared the Plan of Measures for Implementation of the Concluding Remarks of the UN Committee for the Rights of the Child, which was considered and ratified at a meeting of the Interdepartmental Commission on International Humanitarian Law and International Agreements on Human Rights.  At present, the implementation of this Plan in the Republic is in progress.
With the aim of implementation of Article 20 of the Convention on the Rights of the Child as well as fulfillment of Paragraphs 8 and 45 of the recommendations of the 33rd session of the UN Committee on the Rights of the Child, the draft law of the Republic of Kazakhstan “On the Accedence and Ratification by the Republic of Kazakhstan of the Convention on Protection of the Rights of Children and Cooperation with Regard to Foreign Adoption (adopted by the Hague on May 29, 1993)” was developed.  Currently, the given document is being considered by the Majilis of Parliament of the Republic of Kazakhstan.  The ratification of this document will ensure the protection of rights of children after their adoption.
In accordance with the Plan of legislative development for 2009, the draft Law of the Republic of Kazakhstan “On Amendments and Additions to the Law of the Republic of Kazakhstan “On Children’s Villages of Family Style and Youth Homes” is being developed.  Taking into account the experience of foreign countries, the draft law suggests the alteration of the requirements for educators; in particular, it proposes to omit the age requirement (30 years of age) and to add the provision to employ married couples as educators in the children’s villages.  In addition, the expansion of the number of graduates of educational organizations for orphans and children left without the support of parents is suggested, who could then undergo social adaptation in youth homes.
Measures are being taken to develop effective mechanisms for resolving issues regarding social orphanhood, and early detection of dysfunctional families.  Various events are being held with the participation of international and domestic experts, representatives of agencies of internal affairs, NGOs, parents’ associations, psychologists, social pedagogues, and directors of schools – training sessions, conferences, seminars, consultations, and many others.

Various studies and monitoring activities are being held jointly with governmental and non-governmental organizations in order to study the situation of the children in the Republic.  Thus, in harmony with the Agreement between the Government of the Republic of Kazakhstan and the UN Children’s Fund UNICEF, two sociological studies have been conducted jointly with non-governmental public associations:  “The Situation of Orphan Children and Children Left without the Support of Parents in the System of Children’s Boarding Institutions” and “Evaluation of Needs and Requirements of Vulnerable Children and Families for Social Services.”  The given studies were conducted in an effort to study the situation of orphans, children left without the support of parents, and children from vulnerable classes of the population.

Special attention is paid to the prevention of the worst forms of child labor, which can also affect the quality of life of children.  Although legislation of the Republic of Kazakhstan has established restrictions on child labor and stipulated criminal and administrative liability for compulsion of children to the worst forms of child labor, there have been instances when children were forced to do work which could damage their physical development and hinder their receiving a good quality education.  For example, there were instances of the illegal involvement of children in tobacco harvesting in the Almaty region and cotton harvesting in the Southern Kazakhstan region.  Unfortunately, at present, the mechanism for gathering statistical reports regarding the use of child labor in branches of national agriculture has not yet been developed.  The issue of use of child labor at home and on farms requires additional study, and standards of labor legislation regulating the procedure and conclusion of labor contracts with minors and some aspects of their labor activity including concurrent studies and work need to be revised.  In the context of these and other issues in the sphere of underage employment, the interested ministries and departments and the Confederation of Employers of the Republic have signed the Cooperative Plan of Work in the Framework of the Regional Project of the International Labor Organization (ILO) on Eradication of the Worst Forms of Child Labor.  In harmony with this document, in an effort to increase the public awareness of the worst forms of child labor, a collection of international and Kazakhstan’s legislation in the field of protection of children’s rights, namely in the field of combat against the worst forms of child labor was published, and research of the child labor situation in the regions of the Republic has been conducted.

However, despite the measures taken, there are still certain problems and unresolved issues with regard to the protection of children’s rights and interests.
The issue of social orphanhood remains urgent.  Over 12,000 families are dysfunctional; in only the year of 2008, 854 parents were deprived of their parental rights.  At present, out of 16,008 children growing up in institutions of education, health protection, and social security, 84.2% are social orphans.

Housing for the graduates of institutions for orphans is a complicated issue.  Only about 10% of children raised in children’s homes and boarding schools have a lodging in their name.  In the last three years, only 80 apartments were allocated for children of this category.
There are serious difficulties with regard to the receipt of competitive vocational education of graduates of institutions for orphans.  Today, only 82.4% of these graduates work by their professions.

Every year, 10,000 neglected and homeless children are found.  Even with close relatives available, 25% of these children are sent to governmental institutions for orphans and children left without the support of parents, where they are completely provided for by the government.

Currently, the issue of legislative determination of the establishment and payment of benefits for a child (children) to guardians and tutors remains urgent.  This provision will ensure the development of legislation that would stipulate the amount and procedure for payment of this benefit.

The purpose of adoption of such legislation is the necessity to resolve issues of material support of nearly 30,000 children who are currently under guardianship and tutorship in families, and to further reduce the number of children growing in boarding institutions.  Over 3 billion tenge a year (10 monthly calculation indicators for the support of one child per month) are required for these purposes.

Violence against children, various forms of children exploitation, neglect, and homelessness are among the unresolved problems.  In only the current year, nearly 6,000 neglected and homeless children were found.

Not everywhere are found the necessary conditions for receiving a secondary public education.  The number of populated localities without schools is increasing.  In comparison with the year 2007, their number increased by 65 and amounts to 1,434 in the year 2008.  There are 32,500 children of school age living in these localities; 13,300 of these children are transported to school, 3,600 live in boarding schools, and 15,000 children live in apartments or travel to school independently.  Transportation of children to schools in the Southern Kazakhstan, Almaty and Atyrau regions is poorly organized.

At the same time, local authorities are slow to resolve issues with regard to the renovation and replenishment of their school bus fleet.  While there is a demand for 466 new busses in the Republic, only 96 busses were purchased in the year 2008.

Still, the most urgent social problem is violence against children and various forms of children exploitation.  According to the ILO, 16 children of every 100 are involved in child labor (including children of 5 years of age) and 12 out of every 100 in the worst forms of child labor (slavery, servitude, prostitution).  In the Republic there is almost no reliable information about the nature and extent of child labor, neglect and homelessness.

The issue of use of child labor at home and at farms requires additional study.  Many families (parents) do not know the rights of children as stipulated by the labor legislation of the Republic of Kazakhstan.

There is a need to train professional personnel to work with families and children; the content of the training programs for professional development of children’s rights specialists, social pedagogues, psychologists, and educators working for educational organizations for orphans and children left without the support of parents requires improvement.
1.  Child Criminality and Issues Regarding Prevention of Child Criminality


One of the main links in the system of prevention of neglect and homelessness as well as socialization of minors left without care and tutorship are the Centers of Temporary Isolation, Adaptation, and Rehabilitation of Minors (CTIARM), which currently function under the agencies of the interior.

Moreover, in harmony with legislation, the main functions of CTIARMs are the protection of children’s rights, the ensuring of their social security, and the rendering of everyday, medical, pedagogical, psychological, and legal services and material assistance.  The social rehabilitation of children in its entirety comes under the responsibility of the Ministry of Education and Science.

The responsibilities of agencies of the interior cover only the arrest, delivery to, and upkeep of minors in these specialized children’s institutions.  However, the reason for a teenager to be placed in a CTIARM is the decision of the guardian and tutorship agencies of the educational system, which also make decisions on the further life of the minor.

In whole, the Centers of Temporary Isolation, Adaptation and Rehabilitation of Minors fulfill the same tasks as the Centers for Temporary Residence of Children Deprived of Parental Care (orphanages), which are under the authority of the Ministry of Education and Science.

The Human Rights Commission under the President of the Republic of Kazakhstan and the Prosecutor General’s Office have recommended that the Government find opportunities for the further introduction of a position of district police inspectors for the affairs of minors (these inspectors [school policemen] would serve in educational organizations) at the expense of local budgets, and to resolve the issue of the transfer of Centers of Temporary Isolation, Adaptation and Rehabilitation for Minors, which currently function under the agencies of the interior, to the jurisdiction of the Ministry of Education and Science.

During the course of inspections, agencies of the Prosecutor General revealed violations of the constitutional children’s rights to personal liberty guaranteed by Article 16 of the Constitution of the Republic of Kazakhstan and by the Convention on the Rights of the Child.  These violations took place due to illegal legislation, incorrect procedures for its application by agencies of the interior, and the negligence of educational institutions.

However, it should be admitted that one of the main reasons for such violations are discrepancies in the current legislation.

Thus, according to Articles 81 and 82 of the Criminal Code of the Republic of Kazakhstan (further referred to as “CC RK”) and Articles 494, 495 of the Code of Criminal Procedure of the Republic of Kazakhstan (further referred to as “CCP RK”), placement of a minor in a special educational or medical-educational institution is one of the compulsory measures of an educational character that may be imposed by the court.
In harmony with the above-mentioned standards, this compulsory measure can be decided by the court under the following conditions:

- The case may be settled only during the course of a legal investigation of a criminal act by the court of original jurisdiction, in making a decision concerning the minor with regard to holding him criminally responsible or freeing him from criminal responsibility (Articles 78, 80-83 of the CC RK, and Articles 494 and 495 of the CCP RK);

- This type of compulsory measure of an educational nature may be imposed exclusively upon a juvenile who committed a deliberate crime of medium gravity (Paragraph 5 of Article 83 of the CC RK).

However, Article 14 of the Law stipulates the possibility of a court decision on the advisability of sending minors to educational institutions for special custody upon the submission of the case both to the Commission for Minors and Protection of their Rights and to the agencies of the Interior.

At the same time, according to Sub Paragraph 2 of Paragraph 2 of Article 59 of the CCP RK, the imposition of compulsory educational measures upon a person is the exclusive right of the court.

The Resolution of the Supreme Court of the Republic of Kazakhstan of April 11, 2002 No. 6 (with amendments of December 25, 2006 “On Judicial Practices Regarding Matters of Juvenile Crime and Their Involvement in Criminal and Antisocial Behavior” (further referred to as “the Resolution”) explains the procedure for application of such measures.

According to Paragraph 15 of the Resolution, the decision on the imposition of compulsory educational measures can only be made by the court and only in the case when a “guilty” verdict is declared in the main trial.
Therefore, the imposition of such compulsory educational measures by the courts without a principal legal investigation is illegal, and Paragraph 2 and Paragraph 7 of Article 14 of the Law contradict the above-mentioned standards of the Criminal Code and the Code of Criminal Procedure.

The requirements of Articles 57 and 58 of the Code of Administrative Offences of RK (further referred to as “the Code”) contradict the standards of Sub Paragraphs 1 and 2 of Article 13 of the Law concerning the reasons and procedure for decision-making regarding the imposition of compulsory medical measures upon alcoholics and drug abusers.

In addition, the list regulated by Article 57 of the Code is exhaustive and does not stipulate the possibility of transferring the minor to a special educational institution as an administrative and legal measure.

The imposition of administrative and legal measures other than for the reasons and in the order determined by the Code is prohibited.

Therefore, it is also necessary to revise the reasons for placement of a minor in a special educational institution for the persistent evasion of primary, principal secondary, or comprehensive secondary education, the regular unauthorized withdrawal from the family or from children’s educational institutions, as well as the commitment of other antisocial actions.
Currently, the above-mentioned contradictions in legislation result in violation of the rights of minors, hindering the actions of the public prosecutor for the protection of children’s rights and interests, since the legislation does not stipulate the procedure for appeal (protest) or its revision.

In this regard, it is suggested to consider the issue of setting in order the legal regulations of the procedure for the placement of children in special institutions.

2.  Current Issues on Protection of the Rights and Interests of Children Deprived of Parental Care

The extent of the protection of children is the main characteristic of any civilized society and the social orientation of governmental policy.

Family crises, the difficult financial situation of the majority of families, the failure of traditional family relationships, and the increase of divorces have become serious reasons for the deterioration of the conditions of children.

Transformations during the last years have greatly intensified problems of childhood and have indicated the need for extreme measures.

During the last years in Kazakhstan, the number of children deprived of parental care has been increasing.  Every year, their number keeps on growing; however, only a small number of these children have lost the care of their parents due to their death.  The rest come under the phenomenon of so-called “social orphanhood,” i.e. they are orphans with living parents.  Presently, according to statistics from the Ministry of Education and Science, more than 18,000 children live in 204 institutions for orphans and children left without the care of their parents.

The main reasons for the increase in the number of orphan children having the living parents are the loss of social family prestige, material and housing problems, the increase of illegitimate birth, and the high rate of parents leading an antisocial way of life.  In this regard, the protection of the rights and interests of children deprived of parental care has become more important, and one of the methods of such protection is the creation of adequate legislation.

However, it should be noted that there are significant gaps in legislation, there is a lack of mechanisms for the implementation of current legislation, and there is no adequately authorized governmental agency.  In our opinion, the establishment of the special Committee for Protection of the Rights of Children under the Ministry of Education and Science of RK has not solved the main issues of protection of the rights and interests of children, including children deprived of parental care.

A possible resolution of this problem in our circumstances will be the creation of the Institute of the National Ombudsman for the Rights of the Child with due consideration to the requirements of well known international standards.

The status and function of guardianship and tutorship institutions are subject to radical change.  Presently, these agencies which are the main governmental structure for the protection of the rights and interests of children often consist of only one inspector working under the district educational department who does not have even an elementary legal knowledge.

At the same time, the established Departments for the protection of the rights of children are not fulfilling their direct functions, in most cases doubling the functions of other governmental and non-governmental organizations, for instance departments of education and commissions for the affairs of minors.

Lack of coordination of the roles of the Committee for Protection of the Rights of Children and its departments is a result of gaps in current legislation.

In an effort to settle the situation, we think it is necessary to:

- Remove the concept from applicable legislation of guardianship and tutorship as state structures, as they are non-existent in the state mechanism;

- Determine the circle of governmental agencies fulfilling guardian and trusteeship functions with regard to both minors and adults needing such by virtue of specific reasons;

- Entrust the coordination of matters related to the protection of the rights and interests of children to the Committee for Protection of the Rights of Children as the authorized agency in this field;

- Entrust the determination of guardian and tutorial functions to the Government of the Republic of Kazakhstan;

- In administrative and territorial districts where there are no structural departments of the Committee, entrust guardian and tutorial functions to other agencies – agencies of education, health care, and social security – without changing the number of personnel or amount and source of financing.

Considering the above-mentioned, and taking into account the need for conceptual alteration of approaches to the protection of the rights and legal interests of children, we propose the resolution of these issues in the draft Law of RK “On Marriage (Matrimony) and Family” which is under consideration.

The departmental dissociation of specialized children’s institutions is a persistent problem.

A sampling review of certain legal documents testifies that there are gaps in the implementation of some standards.

Thus, Paragraph 1 of Article 76 of the Code of the Republic of Kazakhstan “On Administrative Offences” determines that restriction of entertainment and imposition of special requirements for one’s behavior can be applied to a minor as an educational measure.

Since the above-mentioned Code does not stipulate which agencies can assign such measures, in essence, today these measures can be assigned by any agency investigating the case of the administrative offence, except for the court.  This contradicts the requirements of Articles 16 and 21 of the Constitution of RK.

The same discrepancy is found in the standard of Article 11 of the Decree “On Agencies of the Interior of the Republic of Kazakhstan” and of Article 30 of the Law of RK “On the Rights of the Child in the Republic of Kazakhstan” in compliance with which children can be placed in Centers of Rehabilitation and Adaptation without their consent and without a legal decision.
In this connection, with a view toward the protection of the constitutional rights of children, the work group recommends that the Government of RK review the entire legislation and supplement it with standards regarding the fact that any restriction of the freedom of a minor or restriction of his right to freedom of movement can be imposed only by a court decision.
Current legislation does not stipulate any restrictions regarding the attendance of minors at entertainment facilities (computer clubs etc.).  Also, it does not mention the responsibility of the owners of such entertainment facilities for rendering services to children in the night hours.

Thus, in reality, this sphere of public relationships is outside of legal control, and numerous problems of children point out to the need for the fastest legal regulation of all issues in the field of these common relationships.

Law-enforcement practices of governmental agencies also revealed a number of gaps in the current marriage and family legislation regulating issues of protection of the rights and interests of children deprived of parental care.

According to some facts, the applied form of patronage care of children deprived of parental care is not always for the sake of the child, but is aimed at the solution of material problems of some individuals.

There are also known instances when children were passed to the guardianship and tutorship of relatives who were interested only in obtainment of social benefit payments due to the child.

In our opinion, the rights and interests of children deprived of parental care should be protected with a view of their upbringing to the greatest extent possible in conditions similar to a family and with a view of their right to be brought up in a family.  The problem of orphans has to be resolved on the principle of “a family for each child” and not “a child for each family.”  In this regard, the preferred form of care for children deprived of parental care is the adoption.

Adoption is understood as a legal action, as a result of which adoptive parents and relatives and the adopted child obtain the same rights and duties as blood parents and their children.

Adoption is permitted only with regard to minors, only for the sake of their interests; however, the adoption of fleshly brothers and sisters by different people is not allowed.

In case of adoption, preference is given to citizens of the Republic of Kazakhstan and children’s relatives, regardless of their citizenship and place of residence.

The Law of RK “On Marriage and Family” upon determination of adoptive individuals does not include stateless persons, which is an infringement of their constitutional rights (Part 2 of Article 76 of the Law).

Adoption by foreigners should be viewed as an alternative method of care for a child when it is impossible to provide any adequate method of care in the country of origin.

The opportunity for the adoption of children “by relatives regardless of their citizenship and place of residence” is stipulated in the current Law of RK “On Marriage and Family.”  However, due to the fact that in practice, adoptable children usually have no such relatives, during the course of investigation of adoption matters courts rarely apply this standard.

A review of judicial practices and actual facts shows that in every case of international adoption, the foreign adoptive parents are helped by international or foreign non-governmental organizations (agencies) for adoption.

At the same time, Article 100 of the current Law does not permit such activity of any organizations for adoption, except for guardian and tutorial institutions.

With due consideration to the fact that agencies involved in adoption are licensed by foreign states and are under their governmental control, as well as to the international adoption practice realized in conformity with the Hague Convention of 1993 “On Protection of Children and Co-operation in Respect of Intercountry Adoption,” it would be necessary to permit these agencies to participate in adoption provided that they are accredited and controlled by the government.

With the objective of resolving the issue of international adoption, presently, the opportunity of the accedence of the Republic of Kazakhstan to the 1993 Hague Convention on international adoption is being considered in the framework of the draft law, which is currently in the Parliament.

The employment of socially vulnerable children, single mothers, and graduates of family-style children’s homes and youth homes is another problem.  Therefore, we do not agree with the legislator’s provision that stipulated the availability of only “mother” in children’s villages and a governess in children’s family-style homes (Article 14 of the Law “On Children’s Villages of Family Style and Youth Homes.”

In our opinion, the absence of a “father” in the home certainly distorts the child’s perception of the surrounding world and his future independent life.

A special topic is the homelessness and neglect of children, the situation of children with disabilities, and provision of housing for children.  Thus, Article 14 of the Law of RK “On the Rights of the Child in the Republic of Kazakhstan” secures the right of the child to housing and determines that the orphan child or the child left without the support of parents and living in educational, health care, or other institutions has the right to ownership of living quarters or the right to use the living quarters, and in case of absence thereof has the right to obtainment of living quarters in accordance with the housing legislation of Kazakhstan.  Children deprived of parental care including orphan children cannot be moved from their housing without the provision of other housing.

Many violations were discovered in the activities of guardian and tutorial institutions, expressed in inadequate work with regard to the detection and registration of children that are in difficult situations in life, and with regard to the protection of their valuable interests.

Thus, due to the negligence of local executive authorities and heads of children’s institutions, the right to housing of orphan children and children deprived of parental care is not secured (as provided for in Article 14 of the Law of RK “On the Rights of the Child in the Republic of Kazakhstan”).

During the years 2007 and 2008 only, in the Republic 3,741 children have graduated from children’s homes and 2,109, or 56% needed housing.

According to the Law of RK “On Housing Relations” (further referred to as “the Law”), only 58 people, or 2.7% of the above-mentioned number received housing.

After two years, these children upon their reaching the age of twenty years will lose the right to the obtainment of housing, since the Law determines establishes this age limit.

Moreover, out of all the graduates who need housing, only orphan children have the right to obtain housing from state housing facilities, since under Article 68 of the Law of RK “On Housing Relations” this category comes under the list of socially protected classes of the population.

This group does not include children deprived of parental care (the parents of these children have been deprived of parents’ rights, have refused them, or their location is unknown).

After graduation from children’s institutions, children of this category in most cases do not have housing rights in the territory of the Republic of Kazakhstan or a permanent income, and do not receive social security benefit payments for loss of breadwinner.

Article 68 of the Law does not stipulate the obtainment of housing by children deprived of parental care.

However, Article 14 of the Law of RK “On the Rights of the Child in the Republic of Kazakhstan” secures this right for orphan children as well as for children left without the support of parents.

In this regard, with the objective of securing the rights of children left without the support of parents, we believe it is necessary to make related additions to the Law of RK “On Housing Relations.”

The lack of specialists working in guardian and tutorial institutions is one of the main reasons for the violation of the rights of minors.  Local executive authorities have not implemented Paragraph 31 of the Plan of Activities of the Program “Children of Kazakhstan during 2007-2011” concerning the increase of the number of specialists in protection of children’s rights and legitimate interests in district and city departments, administrations, and regional departments of education.

In accord with this Plan, solely in 2009, the sum of 217 million tenge was provided for these purposes to 10 regions of the country.

However, not in one region was the number of personnel increased, since this sum of money was not foreseen when local budgets were fixed.

The reason for this was the failure to take action on the alteration of the personnel limits established by the Enactment of the Government of the Republic of Kazakhstan of December 15, 2004 No. 1324 “On Some Issues of Approval of Personnel Limits of Local Executive Authorities.”

At the beginning of 2008, the number of the population in the Republic less than 18 years of age amounted to 5,021,456; however, the number of guardian and tutorial institutions is only 185.

On average, in the Republic there are 25,782 children per one specialist protecting their rights.

At the same time, in world practice the number of specialists on protection of the rights of children is determined on the basis of “one specialist per 5,000 children.”

In this connection, with the goal of implementation of the Plan of Activities of the Program “Children of Kazakhstan during 2007-2011” and elimination of the conditions promoting breaches of law and infringement of children’s rights, we suggest the consideration of needed changes to the number of personnel approved by the Enactment of the Government of RK of December 15, 2004 No.1324 “On Some Issues of Approval of Personnel Limits of Local Executive Authorities.”

In a similar way, the issue of provision of governmental assistance to children left without the support of living parents, so-called “social orphans,” is not resolved.

Up to the present, a procedure for the assignment and payment of social security benefit payments for the child left without the support of parents to guardians and tutors is still not determined, and this hinders the transfer of the children from children’s homes to guardians’ families.

Thus, the existing problems and legislative gaps regarding issues of protection of the rights and interests of children left without the support of parents, once again prove the need to continue the laborious work of improvement of the mechanisms for the protection of children’s rights.

With the goal of effective protection of the rights of the child, we recommend that the Government of the Republic of Kazakhstan, the Parliament of the Republic of Kazakhstan, and other authorized governmental authorities and Akimats of all levels implement the following activities during the years 2009-2012:

1.
Accelerate the adoption of the Law of the Republic of Kazakhstan “On Marriage (Matrimony) and Family.”

2.
In 2010, ratify the Convention “On Protection of Children and Co-operation in Respect of Intercountry Adoption” (Hague, May 29, 1993) with the purpose of the complete protection of children’s interests, security of his principle rights and freedoms, as well as for balanced development of his personality in a family surrounding, and control of the adoption of children by foreign citizens.

3.
In 2010, ratify the Convention for the Suppression of the Circulation of and Traffic in Obscene Materials, September 12, 1923 (Geneva, with amendments of November 12, 1947).

4.
In 2011, ratify the Convention on the Civil Aspects of Child Abduction (Hague, October 25, 1980).

5.
In 2011, introduce the post of the National Ombudsman for the rights of the child with the view of effective protection of children's rights.

6.
Make Amendments to the law “On Children’s Villages of Family Style and Youth Homes” ensuring the involvement of a “father” as an educator along with the “mother” in the operation of children’s villages.

7.
Make related additions to the Law of RK  “On Housing Relations” to secure the rights of children left without the support of parents.

8.
Legislatively transfer the functions of the commissions for problems of minors to local executive authorities as well as the functions of guardian and tutorial institutions to the Committee for Protection of the Rights of Children of the Ministry of Education and Science of the Republic of Kazakhstan and to its local territorial agencies.

9.
Establish specialized juvenile courts that would investigate criminal, civil, and administrative cases related to children’s rights in all the regions of Kazakhstan.
10.
Relocate the administration of Centers of Temporary Isolation, Adaptation and Rehabilitation for Minors (CTIARUC) from the Ministry of the Interior to the Ministry of Education and Science.

11.
Establish the position of district police inspectors for problems of minors (school policemen who would serve educational institutions) at the expense of local budgets.

12.
Legislatively restrict attendance by minors of entertainment facilities without accompanying adults and to impose the absolute prohibition of such attendance in the night hours.

13.
Organize compulsory and regular television programs in the State and district mass media dedicated to the problems of families and children and traditions of family education.

Recommendations in the Sphere of Labor Legislation and Social Security Legislation of the Republic of Kazakhstan:

1. It is advisable to elaborate the governmental program for the employment of minors on terms of temporary employment during school holidays and spare time as well as to make amendments and additions to legislation regarding the employment of minors.

2. Include a section on labor protection of youths (including minors) in legislation regarding collective agreements.

3. It is necessary to resolve a number of unresolved problems in the sphere of elimination of the worst forms of child labor.  In particular, it is necessary to develop and legislatively ratify mechanisms and procedures of detection of children involved in the worst forms of child labor, becoming victims of various kinds of violence.  Develop a governmental program for eradication of the worst forms of child labor.

In the Field of Legislation regarding Health Protection of Minors:

1. Take actions to increase the number of children’s sports organizations and institutions for the improvement of health for children’s summer vacations.
2. Revise the current system of disability ascertainment, recognizing disabled children as those not able to work up to the age of 18 years (instead of 16).

In the Field of Educational Legislation:

1. In 2012, ratify the Convention against Discrimination in Education.

2. Implement into legislation the principle of equal opportunity of realization of the right to education guaranteed by Article 28 of the Convention on the Rights of the Child.

3. In harmony with Article 29 of the Convention on the Rights of the Child, introduce human rights training into educational curricula.

4. Develop and ratify the Law “On the Governmental Standard of General Secondary Education” and on the initiation of standard financing of educational institutions that are implementing the educational standard.

5. Enhance the social status of teachers and their material security and improve the prestige of teachers in society.  Change over to a system of labor remuneration depending on one’s professional skills, additional commitments, etc.

Rights of Women

A priority of the Republic of Kazakhstan in the field of foreign policy is integration into the world community.

In the UN Millennium Declaration, which was signed in the year 2000 by the majority of countries of the world, encouragement of the equality of men and women and expansion of rights and opportunities for women are among the principal goals of human development in the third millennium.

During the 17 years of its independence, Kazakhstan has made certain advancements in the sphere of protection of the rights and legitimate interests of women and men.

In 1998, Kazakhstan ratified the UN Convention on the Elimination of All Forms of Discrimination against Women.  In addition, the UN Conventions on the Political Rights of Women and on the Nationality of Married Women have been ratified.  In all, Kazakhstan has ratified more than 60 multilateral international universal agreements on human rights.

It should be noted that in general, the experts of the UN Committee on the Elimination of All Forms of Discrimination against Women have given the situation with regard to the protection of women’s rights in Kazakhstan a positive assessment.

The enactment of the President of Kazakhstan of November 29, 2005 No. 1677 has approved the Strategy of Gender Equality in the Republic of Kazakhstan for the years 2006-2016 (further referred to as “the Strategy”).

The Strategy is an important document directed at the implementation of the gender policy of the government and is an instrument of its implementation and monitoring on the part of the government and civil society, an important factor of the development of democracy.  The implementation of the Strategy will promote conditions for equal realization of the rights of women and men and ensures the resolution of the problems of achievement of equality of the rights and opportunities of men and women during the period of 2006 through 2016.

1.  The Right to Security of Gender Equality in the Field of Labor, Employment, and Pension Security

It should be noted that TUFRK fulfils necessary work with the goal of protecting and acting on behalf of employees – members of trade unions including working women.  Some work on security of the rights and guarantees of working women is being done by the trade union branches of education and science; health care; culture; governmental institutions; communication, mining, metallurgical, and atomic industry; railway workers; and others; and by the regional trade unions of the Aktyube, Akmola, Eastern Kazakhstan, Kostanay, Karaganda, Pavlodar, and other regions.

The main task of the trade unions included in the TUFRK is the promotion of the development of a socially oriented market economy and an actual democracy, the security of the economic and social welfare of hired employees, both men and women.

The Trade Union Federation and its member organizations have given much attention to issues of agreement and to solving the problems of working women in the conclusion of contracts at all levels of social partnership.

To ensure the social security of this large category of the population, at the request of the Trade Union Federation, in the General Agreement for the years 2007-2008, there was a special chapter on the rights and guarantees of working women and youth.  This promoted the role of trade unions in the improvement of women’s situation and strengthened their positions in the production sphere.

The requirement of the Trade Union Federation has been met regarding the compulsory inclusion of special chapters determining social guarantees in branch (tariff) and regional agreements and collective contracts for working women, and regarding issues of employment, labor and health protection, vocational training, vacation, treatment, health improvement of women, and enhancement of their material situation in the process of labor relations.

An analysis revealed that the conclusion of branch (tariff) and regional agreements and collective contracts in organizations provide for higher quality and more realistic mutual obligations of both parties to the provision of additional social guarantees for working women, and in most cases these contracts have been implemented.

During the last years, the Trade Union Federation and its member organizations required the Government to implement practical plans on the improvement of women’s situation, to eliminate all forms of discrimination, to promote economic independence of women, and their equal access to economic resources.  On the initiative of the Trade Union Federation of Kazakhstan and the Human Rights Commission under the President of the Republic of Kazakhstan, the Congress of Working Women has been held.

The participants of the Congress passed the Resolution “Worthy Labor Rights and Social Security for Women is a Characteristic of the State’s Welfare” and suggested the exemption of employers from the obligation to pay benefits for maternity and birth.

Since January 1, 2008, the benefit payments for pregnancy and birth are paid from the state social insurance fund, and pension for working women will continue to be accumulated during their maternity and child care leave for one year.

The draft Law “On Equal Rights and Equal Opportunities of Women and Men” provides Articles obliging employers to implement special programs for the elimination of the discrepancy in the labor remuneration of men and women by balancing their professional development and eliminating jobs with low qualifications and poorly paid jobs.  In addition, employers are obliged to create labor conditions allowing the combination of work with family duties (introduction of a flexible work schedule, part-time work, exemption from over-time work, advanced training during work time).  The employer bears administrative responsibility for non-observance or inadequate observance of the legislation on equal rights and equal opportunities.

Current legislation of the Republic of Kazakhstan prohibits the use of women’s labor for heavy physical work and work in hazardous (especially hazardous) or dangerous (especially dangerous) labor conditions.  The list of productions, professions that require heavy physical work, and work in hazardous (especially hazardous) or dangerous (especially dangerous) labor conditions, in which women and children under 18 years of age are prohibited to work has been confirmed.

Women can be employed for work in hazardous and dangerous labor conditions only after a preliminary medical examination and ascertainment that they have no contraindications for health and are in compliance with the requirements established by the legislative documents of the authorized health care agency.

Pregnant women having a medical certificate are transferred to another job, excluding jobs with unfavorable factors; however, their average monthly salary remains the same.

Young women who have been forced to discontinue their studies on account of pregnancy and child care are provided with an academic leave, after which they can continue their studies.

In compliance with the Law “On Pension Security in the Republic of Kazakhstan,” women retire five years earlier (at 58 years of age) than men (at 63 years of age).  Women who gave birth to 5 or more children and raised them until the age of 8 are granted the right to retire at 53 years of age.  Earlier, this right was granted only to women living in rural areas.

With due consideration to the international obligations of the Republic of Kazakhstan in the sphere of human rights, and to the demand of the domestic labor market, as well as in an effort to exclude gender discrimination against women who will be retiring, we believe it is necessary to legislatively secure the implementation of equal rights for retiring men and women and to give women the right of choice to retire either at 58 years of age or at 63 years of age.

2.  The Right to Freedom from Domestic Violence

The international community views the security of protection against family violence as one of the most important tasks of the socially oriented state.  The UN has developed Model Legislation against family violence as a recommendation.

The Model Legislation recommended by the UN stipulates the extensive intervention in family life, securing the protection of its members against violence, regardless of the presence or absence of claims of suffering individuals to the police or social services.

As is well known, the Republic of Kazakhstan has assumed accountability to the world community to prevent and to eradicate violence against women, children, the elderly, and the disabled.  These categories of people are the most vulnerable and susceptible to family violence.

Presently, there is an urgent need for a Law ensuring the establishment of agencies involved in the protection against family violence and having the right and opportunity to work in our specific conditions, in which family violence is concealed from the social surroundings and the police try to avoid family crisis situations.  It is necessary to accelerate the consideration and adoption of the Law of the Republic of Kazakhstan “On Domestic Violence.”

3.  Rights of Women in the Management of State Affairs

Presently, the number of women in the Parliament of the Republic of Kazakhstan is 13% of the total number of deputies, and in the Maslikhats – 17.1%.  In developed countries of the European Union, the number of women in representative authorities amounts to 30-33% of the total number of deputies.

In harmony with Article 12 of the Law of the Republic of Kazakhstan “On Government Service,” no gender restrictions are permitted in the employment of government service.

The number of women in governmental executive agencies has increased and currently is 58%.  The posts of political government employees, i.e. at the level of decision-making, are held by only 7% women.

In harmony with the recommendations of the UN Committee for the Elimination of All Forms of Discrimination against Women, we believe it is necessary to legislatively establish a quota for women involved in the representative authorities at the amount of 30% of the total number of deputies.  In addition, it is necessary to increase the representation of women at the decision-making level in governmental executive authorities.

4.  Prevention of Trafficking in Women and Children

The Office of the Prosecutor General of the Republic of Kazakhstan jointly with the National Security Committee and the Ministry of the Interior have reviewed the results of criminal investigations related to human trafficking during 2008.

The review shows that during recent years, this type of crime tends to grow rapidly.  According to evaluations of the experts of the United Nations Organization and the International Organization for Migration, the number of victims of human trafficking all over the world amounts to hundreds of thousands and even millions (according statistics of American experts, it amounts to not less than 700,000 every year, and by other expert estimates it reaches 2 million people).  Young women are exported to Europe, America, Canada, and countries of Africa, Asia and the Middle East.  The recipients of profit are transnational organizations of dealers and homosexuals.  Not only are women affected by the criminal business of human trafficking, but also a large part of this sector of criminal economy is made up of child slavery.

According to information from the UN High Commissioner for Human Rights, more than 500,000 women have been sold from CIS countries.  Human trafficking, especially in women and children, became such a serious problem in Kazakhstan and a number of other countries that it threatened both their security and their national gene pool.  Organized networks of criminals, regardless of their nationality and citizenship, support human trafficking.

It should be noted that there are many features that indicate that the problem has quite explainable fundamental causes.  First of all, there is the openness of the boundaries of the Republic of Kazakhstan with CIS countries; second, the intensification of migration both between the countries and inside Kazakhstan; third, the favorable economic situation and high salaries in Kazakhstan in comparison with other former Soviet countries; and fourth, the globalization of organized crime and expansion of its opportunities with regard to the establishment of stable delivery channels of “living goods,” which view our country not only as a supplier but also as a buyer and as a transit corridor.

Given the conditions of the increasing human traffic in our country, current legislation has been supplemented with special legal provisions specifying criminal liability for the above-mentioned types of unlawful activity.

Thus, on March 2, 2006, all articles of the Criminal Code of RK stipulating criminal liability for crimes related to human trafficking were amended and supplemented (Articles 113, 125, 128, and 133 CC RK).  The adopted Law to a large extent expanded the characteristics of corpus delicti of this category, and the penalties for these crimes were toughened.

Moreover, for the first time, the Criminal Code stipulates liability for the illegal removal of organs and tissues from human corpses. (Article 275-1)

In harmony with the recommendation of the Human Rights Commission, in 2008 the following Conventions were ratified: the UN Convention for the Suppression of the Traffic in Persons and the Exploitation of the Prostitution of Others, the 1926 Convention to Suppress the Slave Trade and Slavery and its Protocol of 1953, and the 1956 Supplementary Convention on the Abolition of Slavery, Slave Trade, and Institutions and Practices Similar to Slavery.  In addition, based on the recommendation of the Human Rights Commission, in 2008 the following documents were also ratified:  The Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children, supplementing the United Nations Convention against Transnational Organized Crime, and the International Convention for the Protection of all Persons from Enforced Disappearance.

An important role in combat against the criminal business based on human trafficking is undoubtedly played by the Law “On Governmental Protection of Individuals Involved in Criminal Procedure” of May 5, 2000, which stipulates a range of measures implemented in an effort to ensure the security of protected individuals who, in accordance with the provision of Article 1 of the Law, can be claimants, eye-witnesses, or victims of the crime.

The Law provides the legal basis for the protection of victims of human trafficking and members of their families by means of their move to a new place of residence, replacement of documents, change of appearance, individual bodyguards, protection of housing and property, provision of special means of individual protection, communication and notification of danger, the ensuring of confidentiality of information regarding the protected individual, change of place of work or study, and temporary placement in a safe location (Article 7 of the Law).  This protection is provided to both victims and their families.

A specialized department has been established in the MININT of RK for the purpose of the systematic prevention, detection, disclosure, and investigation of crimes in the field of illegal migration, human trafficking, and use of slave labor.

Procedural recommendations on the investigation of human traffic were developed.  The procedure indicates the criminal law qualifications, methods and procedures for the disclosure and investigation of human trafficking, issues of interaction, tactical features of certain initial investigative actions, and the subsequent and final stages of investigation.

Statistical information on crimes in the field of human trafficking is as follows:  in 2008, agencies of the interior filed 20 criminal suits for instances of human trafficking crimes including 5 for the traffic of minors and 10 criminal suits for prostitution.

A review shows that these crimes are divided into two forms – sexual or labor exploitation.  The victims of the first group are mostly women of age 16-25.

The victims of the second group are men aged 20-35, mostly citizens of the Central Asian countries of the CIS.

In addition, the coordination of combat against human trafficking is based on the orientation of the law-enforcement and other agencies of the country toward detection of the causes and conditions leading to the crimes.

The Interdepartmental Commission under the Government of the Republic of Kazakhstan for Combat against Illegal Export, Import and Human Trafficking (Enactment of the Government of September 26, 2003 No. 983) is functioning.
Taking into account the transborder nature of human traffic, the Prosecutor General of RK is working on the expansion of international treaties with foreign countries.

For the purpose of the complete security of women’s rights on the level of generally acknowledged international standards, we recommend that the Government of the Republic of Kazakhstan during the years 2009-2012 implement the following measures:

1.
Accelerate the adoption of the Law of the Republic of Kazakhstan “On Domestic Violence.”

2.
In 2011, adopt the Law of the Republic of Kazakhstan “On Equal Rights and Equal Opportunities of Women and Men.”

3.
Legislatively secure the realization of equal rights of retiring men and women of age 58 or 63, with due consideration to the international obligations of the Republic of Kazakhstan in the sphere of human rights and the demand of the domestic labor market.

4.
Legislatively establish a quota for women working in representative governmental agencies of the amount of 30% of the total number of deputies.  Increase the representation of women at the decision-making level in governmental executive agencies.
5.
Practically implement the recommendations of the UN Convention on The Elimination of All Forms of Discrimination against Women, given after the consideration of reports by the Republic of Kazakhstan regarding the fulfillment of the provisions of the Convention on The Elimination of All Forms of Discrimination against Women.

6.
In 2012, ratify the Convention “On Maternity Protection” of June 28, 1952.

7.
In 2012, ratify the Convention concerning Equal Remuneration for Men and Women Workers for Work of Equal Value of June 29, 1951.

8.
Implement regular preventive activities aimed at the prevention and suppression of crimes related to human trafficking, sexual, labor and other exploitation.

9.
Establish shelters for women suffering from domestic violence, human trafficking, and other kinds of discrimination.

10.
Implement in practice the recommendations of the OSCE Action Plan on Combating Trafficking in Human Beings, which was ratified at the meeting of the Council of Ministers in 2003 in Maastricht.

11.
Consider the possibility of establishing in Kazakhstan an Institute of National Reporter on Human Traffic.

Rights of National Minorities

Presently, many countries of the world community face a new challenge.  The economic crisis all over the world has resulted in exacerbation of social, economic, political, ethnical, and inter-religious relations.

Complicated geopolitical relations are developing between the principal world strategic participants of Eurasia, and Central Asia and Kazakhstan are granted important roles owing to their resources and strategic position in the region between the East and the West.

An open secret is that the rules of this political game become tougher, which is proved by events in the Caucasus and the Middle East and by the spread of extremism and terrorism in the world.  The economic crisis looks more and more political and its impact in different countries increasingly results in growth of intolerance and the tendency to take extreme measures.

The Head of State, Nursultan Nazarbayev, pointed out that the unity of the people of Kazakhstan is the main condition for overcoming the crisis.  In this respect, today as never before, interethnic peace and harmony have become more meaningful for Kazakhstan, and have become a provision for social security and its development.

Under crisis conditions, even the greatest world powers realize that the unity of the people is the main factor for the development of any country and for overcoming the threats and challenges of the modern world.  We were eyewitnesses that the day before the inauguration of President Barack Obama, the USA held the “We the United People Walk.”

Another important task in the achievement of the unity of the people is the cultivating of patriotism in Kazakhstan.  In this regard, it is difficult to overestimate the role of the Assembly of Nations of Kazakhstan.

The next vital task with regard to the preservation of the unity of the nation is the cultivation of tolerance.

Even now, tolerance is characteristic of the people of Kazakhstan, and it is necessary to fully protect Kazakhstan’s society against any attempts to destroy it.

Governmental policy in the sphere of interethnic relations in Kazakhstan is based on five crucial principles:

- Ethnic, religious, cultural, and language variety is an invaluable treasure;

- The Government creates all the conditions necessary for the development of culture and languages;

- The most important values of the nation have become tolerance and responsibility;

- The consolidating role of the prevailing ethnic group;

- The unity of the people.

These principles are proven in practice, are tailored to every individual situation, and can be applied in any country.

Kazakhstan’s policy in the field of interethnic relations is also being built in strict compliance with international human rights standards.  In particular, the Republic of Kazakhstan has acceded to many multilateral universal international agreements in the field of human rights.

In this respect, Russian experts (N. Haritonova, A. Vlasov, R. Nazarov and others – The Informational and Analytical Center of the Moscow State University) point out that the legislation of Kazakhstan completely meets the requirements of the principal agreements in the field of security of the ethnic rights of citizens, such as the document of the 1992 Copenhagen Conference on the Human Dimension, the Hague Recommendations Regarding the Education Rights of National Minorities (1996), the Oslo Recommendations Regarding the Linguistic Rights of National Minorities (1998), the Lund Recommendations on Effective Participation of National Minorities in Public Life (1999), and the OSCE Guidelines on the use of Minority Languages in the Broadcast Media (2003).
In whole, the trend and nature of ethnic policy in Kazakhstan is increasingly affected by commonly acknowledged standards of international law establishing the basic criteria of human rights.

Like the majority of OSCE countries, Kazakhstan adopted the special legal documents for implementation of ethnic policy, since the legislative security of ethnic rights is the most effective way of their protection.

Thus, the Law “On Languages in the Republic of Kazakhstan” meets the recommendation of the OSCE High Commissioner on National Minorities made to countries in the course of establishing ethnic policy.  The Government pays much attention to teaching the languages of ethnic groups and arranging studies in these languages.  In Kazakhstan, there are 88 schools where studies are completely held in the Uzbek, Tajik, Uighur and Ukrainian languages.  In 108 schools, the languages of 22 ethnic groups of Kazakhstan are taught as a self-standing discipline.  195 special ethnological linguistic centers are functioning where all who apply can learn the languages of 30 ethnic groups.  More than 7,000 people are currently studying in these centers.  In the opinion of specialists, one of the most developed educational systems for ethnic languages has been created in Kazakhstan.

In accordance with the Government Program for functioning and development of languages for the years 2001- 2010, the government supports the teaching of native languages to representatives of ethnic groups.  Funds allocated for the financing of Sunday schools keep increasing.  To improve the knowledge of the Kazakh language, students of the Sunday schools annually arrange Summer Camps for the Kazakh language.

35 newspapers and magazines in 11 languages of Kazakhstan’s ethnic groups are published in Kazakhstan with a printing of over 80,000, not counting Kazakh and Russian mass media, and radio programs are being conducted in 8 languages and television programs in 7 languages.

In addition to Kazakh and Russian theaters, in Kazakhstan there are four other national theaters – Uzbek, Uighur, Korean and German.  Moreover, three of them are unique in the territory of the CIS and the Baltic countries.

Legal safeguards and the respectful attitude toward all languages in full measure protect the inherent right of ethnic groups to develop their languages and culture.  Based on the study of the language policy in Kazakhstan during 2005-2006 done by OSCE agencies, on December 12, 2006 the OSCE Office of High Commissioner on National Minorities declared that the language policy in Kazakhstan was the most loyal of all former Soviet countries.

Small ethnic groups in the territory of Kazakhstan such as Assyrians, Iranians, Nogai, and Dungans also have all possible opportunities to develop their language and culture.  This is especially exemplary given the fact that, according to the latest information of the UNESCO language atlas, out of 7,000 existing languages in the world, 2,511 are under threat of disappearance.

In whole, ethnic and language problems in Kazakhstan are being resolved in line with the civilized standards applied by the OSCE member countries.

Ethnic aspects prevail in all economic, social, political, and spiritual developments of modern Kazakhstan, and fill an important place in the activity of the Head of State and agencies of governmental authority and management.

In answer to the question posed by KISI research, “On which individual of public society do you rest your hopes regarding the resolution of interethnic relations in the Republic?” the absolute majority of experts named the President (94%).  Obviously, this is explained by the fact that, in the opinion of the experts and the majority of the population, the President of Kazakhstan, Nursultan Nazarbayev, is a real guarantor of interethnic and social stability and personifies and defines the policy of the state including the policy in the field of interethnic relations.

For comparison, the following are the results of the sociological study done by the Association of Sociologists of Kazakhstan with regard to the evaluation of institutions ensuring human rights:  84.4% of respondents positively evaluated the work of the President of Kazakhstan in the field of human rights, the courts (72.4%), the Prosecutor General’s Office (65.7%), the police (59.2%), and NGOs (52.9%).  These facts prove that the President of the Republic of Kazakhstan is the guarantor of the rights and freedoms of humans and citizens, and that he ensures the coordinated functioning of all branches of governmental authority and responsibilities of governmental agencies to the people.

In the course of preparation for Kazakhstan’s chairmanship of the OSCE, in the second half of February 2009, in Brussels, a “round table” was held on the subject: “The Way to Europe:  Preparation of Kazakhstan for the Chairmanship of the OSCE in 2010” arranged jointly with the Center for European Policy and the Institute for Strategic Studies in Brussels.

This activity showed that the European countries placed high expectations on the chairmanship of Kazakhstan.  In particular, the special representative of the European Union for Central Asian countries, Pierre Morel, emphasized that the role of Kazakhstan as a future chairman of the OSCE was very important since Kazakhstan should be worthy of its choice, which will affect the entire Central Asian region.  He pointed out that Kazakhstan as a chairman faces serious challenges – the fight against drug traffic from Afghanistan, the increase of public awareness on this problem, the regulation of water resources in Central Asia, and others.

Within the framework of the 17th annual session of the Parliament Assembly (PA) of the OSCE in Astana, the High Commissioner of the Parliament Assembly of the OSCE, Knut Vollebek, stated, “as a chairman of the OSCE in 2010, Kazakhstan could play great role in the solution of interethnic problems.”  However, he noted that today, OSCE countries face challenges related to the variety of ethnic groups, globalization, and relations between various religions.

Upon the adoption of the Law “On the Assembly of Nations of Kazakhstan,” the Assembly became one of the unique key components of the political system of Kazakhstan and acquired constitutional status and representation in the highest legislative body of Kazakhstan.  Decisions of the Assembly’s sessions are subject to compulsory consideration by governmental agencies and officials.

The UN Under-Secretary-General for Communications and Public Information, Kiyotaka Akasaka, confirmed that the experience of the Assembly of Nations of Kazakhstan with the objective of international and inter-religious harmony was very important and relevant to the whole world community.  (Before the positive evaluation of the interethnic situation in Kazakhstan was given by the UN ex-Secretary General Kofi Annan, ex-Prime Minister of Great Britain, Margaret Thatcher, the President of France Jacques Chirac, the President of the Swiss Confederation Pascal Couchepin and others).

Welcoming the efforts of Kazakhstan to increase the representation of national minorities in the Majilis of the Parliament of the Republic of Kazakhstan, the OSCE High Commissioner K. Vollebek expressed his concern that 9 members of the Assembly of Nations of Kazakhstan (ANK) were elected by the members of ANK and not by the nation-wide voting, and that this situation did not fully comply with international standards; in particular, with the provisions of the OSCE Copenhagen document.

In this regard, Mr. K. Vollebek has suggested rendering expert assistance for further improvement of the system of ANK representation in the Parliament of RK.  For this purpose, the parties agreed to discuss this issue at a “round table” with the experts of ODIHR/OSCE with participation of representatives of ANK, Parliament, and lawyers.

It should be noted that Kazakhstan, on principle, evaded the quota of representation along ethnic lines.  The Deputies of Parliament elected from the Assembly represent the interest of all of Kazakhstan’s ethnic groups and not just one of them.  This allows pursuing a united ethnic policy on a national scale.

The fact that the Chairman of the Assembly is the President of the Republic of Kazakhstan himself – guarantor of the Constitution and human rights – proves that the ethnic groups of Kazakhstan possess all necessary instruments for the realization of their interests, and that in the country there are all necessary prerequisites for the balanced development of ethnic relations.

Experienced gained by Kazakhstan in the framework of this model was used in Russia, which pursues a similar ethnic policy.

Kazakhstan’s chairmanship of the OSCE falls in a period of complicated dialogue between the East and the West, and misunderstandings are worsened with the global economic crisis.

At the same time, problematic developments continue on the European territory of the OSCE related to the migration from countries of Africa, the Near and Middle East, Central and South-Eastern Asia, and China, to the expansion of Islam in Europe, and to the adaptation of migrants.

In this regard, Kazakhstan is ready, not only to keep on playing the role of initiator of continuous dialogue between civilizations, cultures, and religions, but also to act as its champion.

Kazakhstan has already made the first steps:  in Astana, the international forum took place entitled “Common World:  Progress Through Diversity” with the participation of the Ministers of Foreign Affairs of Muslim and Western countries.  Presently, cooperation with the group “The Alliance of Civilizations” is being intensified, relationships are developing in the framework of the Congress of World Religions, and new outlooks for inter-parliament cooperation, possibly within the framework of “The Group of the Wise,” are presenting themselves.

Issues of ethnic policy and interethnic relations are of special importance for the Republic of Kazakhstan owing to the variety of ethnic groups living there.  Representatives of 130 nationalities live on its territory.  According to information from the latest population census in Kazakhstan (February 2009), 67% of the population is ethnic Kazakh.

All the historical wealth and uniqueness of cultures and languages of nations of the Republic of Kazakhstan make up the common property of Central Asia, the CIS, and all of mankind.  Interethnic relations in the Republic of Kazakhstan in whole are characterized by stability and sustainability, which is explained on one hand by reasons of objectiveness and historicity, and, on the other hand, by subjective and political reasons.  As a result of the centuries-old interaction of Turkic, Slavic, and other nations on the territory of the Republic, settled traditions of mutual respect and tolerance have been formed.  However, interethnic peace and harmony is continuously sustained by the reasonable national policy of the governmental authorities of the Republic of Kazakhstan.

It should be noted that there are situations when some representatives of ethnic groups turn the crimes and administrative offences committed by individuals of other nations into the category of interethnic collision, and exaggerate such facts by means of mass media, concealing the essence of the crimes themselves.

The Government does not try to assimilate all nations into some kind of uniform nation, and refuses any kind of artificial separation of the non-native population.  Kazakhstan advocates that every nation should live a full life, revive its traditions, culture, and language, and that all the people of Kazakhstan have equal rights and opportunities regardless of their nationality, language, or religion, and feel that they are citizens of independent Kazakhstan and are proud of this.  Today, the positive experience of our Republic in the preservation of interethnic harmony is supported and studied by a number of CIS countries, the Baltic countries, Eastern Europe, and other foreign countries.

According to the results of the sociological studies conducted by the Association of Sociologists of Kazakhstan within the framework of this National Human Rights Action Plan, 56.8% of respondents positively evaluated the protection of the rights of national minorities in Kazakhstan and 14.8% of respondents think that the rights of national minorities in Kazakhstan are poorly protected.  28.5% of respondents found it difficult to evaluate the situation in the field of protection of the rights of national minorities.

In harmony with the Constitution and the Law of the Republic of Kazakhstan “On Governmental Service” (further referred to as “the Law”), the citizens of the Republic including representatives of all national minorities have the right to equal access to governmental service.  Requirements for candidates of governmental servants depend only on the nature of job responsibilities and are stipulated by the Law.

In accord with Paragraph 1 of Article 12 of the Law of the Republic of Kazakhstan “On Governmental Service,” the right to hold administrative governmental office belongs to citizens of the Republic of Kazakhstan.  The administrative governmental office is competitive.

However, equal access to governmental positions is granted on the basis of competitions, which include a series of consecutive phases:  the publication of the announcement of the competition in the Kazakh and the Russian languages, an examination with regard to knowledge of the legislation of the Republic of Kazakhstan in either the Russian or in the Kazakh languages, and an individual interview.

In conformity with the provision of Article 12 of the Law On Governmental Service, no restrictions are permitted for employment in governmental service with regard to gender, race, nationality, language, social origin, property status, place of residence, attitude to religion, beliefs, membership in public unions, or any other circumstances.

The main condition for employment and realization of governmental service by citizens of the Republic of Kazakhstan is their compliance to the Standard Qualifying Requirements for offices approved by the order of the Chairman of Agency of the Republic of Kazakhstan for governmental service.

It should be noted that on August 20, 2004, during the 65th session of the UN Committee on the Elimination of All Forms of Racial Discrimination, a report by the Republic of Kazakhstan on implementation of the International Convention on the Elimination of All Forms of Racial Discrimination was discussed with the participation of a Kazakhstan delegation.  In whole, the UN Committee positively evaluated Kazakhstan’s report.  Experts of the UN Committee emphasized that necessary conditions for the peaceful co-existence of various ethnic groups and religious have been created in Kazakhstan.

The joint fourth and fifth regular reports on the implementation of the International Convention on the Elimination of All Forms of Racial Discrimination by the Republic of Kazakhstan were approved by the Enactment of the Government of RK of July 17, 2008 No. 701 and through the Ministry of the Interior were sent for consideration by the UN Committee on the Elimination of All Forms of Racial Discrimination.

Thus, in the Republic, all necessary conditions have been created to satisfy the needs of representatives of all national minorities and to balance interethnic relations.  Measures for the protection of civil, political, economic, social and cultural rights of the national minorities of Kazakhstan comply with the standards of the UN Declaration on the Rights of Persons Belonging to National, Ethnic, Religious, or Linguistic Minorities, and the CIS Convention concerning the Rights of Persons Belonging to National Minorities.

With the purpose of securing the rights of national minorities guaranteed by the Constitution of the Republic of Kazakhstan and international legislation, we recommend that the Government of the Republic of Kazakhstan implement the following activities into practice during the years 2010-2012:

1.
In an effort to implement the requirements of Article 4 of the International Convention on the Elimination of All Forms of Racial Discrimination, adopt the special Law of RK “On Counteraction of Racial (National) Discrimination,” or legislatively determine the administrative and criminal liability of individuals promoting racial (national) or ethnic superiority or displaying racial discrimination against other individuals.

2.
In 2012, ratify the UN International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families.

3.
Consider the possibility of including the history and culture of national minorities in the list of compulsory disciplines in the curriculum of secondary public schools.

4.
Ratify the CIS Convention concerning the Rights of Persons Belonging to National Minorities of October 21, 1994.

Legal Education of the Population

The effectiveness of governmental rights protection mechanisms directly depends on the level of public legal awareness and legal education of the population of the country.

The objective of legal education is to educate a free personality who is conscious of his/her legal interests and is able to require the firm political and legal guarantee of their realization.  Only in this case is it possible to achieve a sustainable receptiveness of the law-enforcement system of the country to public needs, the responsiveness and rationality of all its levels.  The active position of the individual is manifested not so much during periods of election campaigns as in everyday life when in various situations an individual faces a choice of behavior and methods of solution of problems that have arisen.

In conditions of a low legal awareness, a favorable environment for corruption violations and crimes is created.

Activity in the sphere of formation of higher legal awareness should take place in two directions, oriented toward the improvement of the quality of education of professional lawyers and the legal education of employees of governmental agencies, and the legal education of the population.

It is necessary to admit that the general increase of the number of institutions and faculties of law, which often do not have adequate teaching staff and relevant training of logistics specialists, has resulted in the oversaturation of the market of legal services with unqualified specialists and a general worsening of quality of legal service of the population.

An important form of implementation of legal policy in the field of human rights is the organization of the education of lawyers who will staff new formations for the protection of human rights and freedoms of citizens.  This course is promising, since it aims at the personal capacity of legal policy in the aspect of its formation.

The given course for the improvement of the effectiveness of judicial and law-enforcement activities is the basis of a Concept of Reformation of Higher Legal Education in the country, which should be approved by a Decree of the President of RK.

Governmental expenditures in the sphere of legal education should be sufficient and reasonable from the point of view of the government’s interests and for the formation of civil society and the protection of the rights and freedoms of individuals.  In other words, the structure for the education of lawyers should be scientifically based, justifiable, and predictable.

Special attention should be given to the quality of education of lawyers in institutes of higher education and colleges, and to the problems of licensing and certification of educational institutions, the establishment of courses for professional development, and the probation of young lawyers.  It is advisable to introduce a compulsory probation of individuals who have obtained an advocacy license.

Today, many problems of the government and society in the legal sphere to a large extent can be explained by the lack of purposeful training of lawyers for the resolution of real-life problems.

It is extremely important to motivate institutions of higher education to train lawyers in particular specialties.  Along with the objective of employment in law-enforcement agencies, it is also necessary to emphasize the education of legal specialists for advocacy, legal offices of governmental and commercial structures, banks, etc.

For instance, while there is general growth the number of lawyers being educated, there is no specialized training of military lawyers or prosecutors.  For such legal specializations, there are no opportunities for continuous education, i.e. initial training, retraining, and professional development.

In an effort to raise the level of legal awareness, to improve the forms and methods of legal explanatory work, and to enhance the efficiency of legal education, “The Program for Legal Explanatory Work, Increase of Legal Awareness, Legal Education, and Training of Citizens for the years 2009-2011” was developed and approved by the Enactment of the Government of the Republic of Kazakhstan of November 29, 2008, No. 1116.
This program provides for the development of suggestions regarding amendments and additions to legislation regulating issues of legal explanatory work of governmental agencies and officials, development and implementation of rules for the procedure for legal education of the population, development and implementation of compulsory minimal legal education of certain categories of people, and other activities aimed at the cultivation of respect for human rights. 

With the purpose of explanation of the legislation of the Republic of Kazakhstan, on November 27, 2008, the Cooperative Order of the Prosecutor General and the Ministry of Justice concerning interaction for the explanation of the legislation of the Republic of Kazakhstan was adopted.
In addition, briefings of mass media for explanation of current legislation and by-laws of the Republic of Kazakhstan are held.  Thus, in 2008, briefings for explanation of the Law “On Amendments and Additions to Some Legislative Documents Concerning the State Registration of Legal Entities and Accounting Registration of Branches and Representative Offices” were held.
A survey conducted by experts of the Association of Sociologists of Kazakhstan in the framework of the project “Human Rights in Kazakhstan:  The General Opinion” revealed that 52.6% of respondents out of 1,500 believed that in Kazakhstan there is no information on human rights and opportunities to protect them.  Only one third of respondents (30.7%) are satisfied with the information content on human rights and opportunities of their protection, while 16.7% of respondents found it difficult to answer.  The results obtained allow the conclusion that there is a need for legal education of the population and creation of affordable centers of legal information.  The Digital Library for human rights may become one such affordable information center for human rights.

On September 27, 2006, in Astana, the Digital Library of the Human Rights Commission under the President of the Republic of Kazakhstan was launched, which ensures free access to legal information for the population of Kazakhstan.  Support of the Digital library on the territory of the country is entrusted to the National Academic Library of the Republic of Kazakhstan (NAL RK).  The documents of the library are accessible through http://hrc.nabrk.kz in the Kazakh, Russian, French, and English languages.

The creation of the Digital Library is a part of the preparation of the National Human Rights Action Plan.  It was created jointly with the UNDP in Kazakhstan, the UNESCO Cluster Office in Almaty, and the Human Rights Commission under the President of the Republic of Kazakhstan.

It should be noted that the digital library of the Human Rights Commission is an innovative step by the Baltic countries, Eastern Europe, the CIS, and Central Asia towards the improvement of access to legal information and education in the field of human rights for everybody by means of open public services.

Important characteristics of the digital library are:  many languages, usability, and volume (more than 1000 documents chosen on the basis of complaints of the population to the Human Rights Commission Secretariat with regard to violations of human rights).

The foremost target group is rural communities and the most vulnerable sections of the population – the disabled, pensioners, women, children, the poor, and those groups of the population that do not have the access to legal information.  For this purpose, there is a “How to” section of the library which includes over 70 conceptual categories systematizing human rights knowledge.  Each of the categories includes frequently asked questions.

The Digital Library can greatly increase the human rights awareness of the population and become an effective educational tool.

The open-source software Greenstone, developed by the University of Waikato, New Zealand, was provided to UNESCO http://www.greenstone.org.

There are two possible modes of access to the digital library:

- On the Internet – online,

- Offline – at a local computer or through a local computer network.

The Digital Library does not require professional skills in the field of information technologies and has built-in open-source mapping and development tools.

On a vast territory with a small population, information and communication technologies are the most effective way of dissemination of information.

The digital library is distributed in district, regional, and village libraries by means of the library network of the Ministry of Culture and Information by the National Academic Library of the Republic of Kazakhstan.  It is also a center for free access to legal information, ensuring the updating and support of the digital library on its server.

By now, the Human Rights Digital Library of the Akimat and Maslikhat of Almaty has been successfully launched with the support of the Human Rights Commission, the UNDP, and the UNESCO Cluster Office in Almaty.

With the purpose of increasing the awareness of the population of their rights and duties as well as the level of legal awareness and education of the population, we recommend that the Government of the Republic of Kazakhstan and the Akimats of districts and the city of Astana to implement the following activities during the years 2009-2012:

1.
Develop and adopt the Concept of Reformation and Improvement of Higher Legal Education in Kazakhstan.

2.
Develop the schoolbook “Human Rights in Kazakhstan” in the state and Russian languages for secondary public schools, colleges, and institutes of higher education.

3.
Regularly highlight in mass media the essential issues concerning the protection of human rights, and publish booklets on human rights in case of detention, arrest, conclusion of agreements, entrance to institutes of higher education, employment, dismissal, etc.

4.
Regularly hold “round tables” with authorized governmental authorities and courses on the subject “Legal Education as an Obstacle to Corruption,” highlighted in mass media.

5.
Regularly hold seminars and training in the field of human rights for criminal prosecution employees as well as for other governmental agencies.

6.
Amend the Program “The Program for Expository Work, Increase of Legal Awareness, Legal Education and Training of Citizens for the year 2009-2011,” approved by the enactment of the Government of RK of November 29, 2008 No. 1116, to include measures aimed at the information and technical support of the function of the Digital Library of the Human Rights Commission.

7.
We recommend that the Ministry of Culture and Information assist in the establishment of data receiving centers of the Digital Library in all cities, regions, and rural localities by means of the library network of the country.

8.
We recommend that the Ministry of Justice jointly with the National Academic Library ensure the continuous updating of the Digital Library database, located on the web-site of the National Academic Library RK: http://hrc.nabrk.kz with legislation by thematical division or title, in the state and Russian languages.

9.
We recommend that the Ministry of Culture and Information jointly with the Human Rights Commission under the President of the Republic of Kazakhstan continue the work on dissemination of the Digital Library of the Human Rights Commission under the President RK in all regions of the country.

10.
We recommend that the Akimats of districts and the city of Astana take necessary actions on creation and launching of a regional Digital Library in the following order:

	No.
	Action
	Deadline
	Executors

	1.
	To create and launch the Digital Library on Human Rights of the Akimat and Maslikhat of the Southern Kazakhstan and Eastern Kazakhstan regions and the city of Astana
	2nd – 4th quarter of 2009
	Akimats of SKA, EKA, Astana city, MCI RK, Human Rights Commission, UNDP, UNESCO Cluster Office in Almaty (per agreement).

	2.
	To create and launch the Digital Library on Human Rights of the Akimat and Maslikhat of the Almaty, Zhambyl, Karaganda, and Pavlodar regions
	2010 
	Akimats of Almaty, Zhambyl, Karaganda, and Pavlodar regions,

MCI RK, Human Rights Commission, UNDP, UNESCO Cluster Office in Almaty (per agreement).

	3
	To create and launch the Digital Library on Human Rights in the Northern Kazakhstan, Kyzylorda, Aktyube, Akmola, and Kostanay regions
	2011 
	Akimats of Northern Kazakhstan, Kyzylorda, Aktyube, Akmola, and Kostanay regions,

MCI RK, Human Rights Commission, UNDP, UNESCO Cluster Office in Almaty (per agreement).

	4
	To create and launch the Digital Library on Human Rights in the Atyrau, Western Kazakhstan, and Mangistau regions


	2012
	Akimats of Atyrau, Western Kazakhstan, and Mangistau regions

MCI RK, Human Rights Commission, UNDP, UNESCO Cluster Office in Almaty (per agreement).


Rights of Individuals in Socially Protected Sections of the Population to the Receipt of Free Qualified Legal Assistance 

When discussing the problem of the ineffectiveness of the judiciary system, the mass media and the public usually name such reasons as corruption, insufficient financing of courts, imperfection of legislation, and others.  At the same time, they forget that one of the aspects of this problem is the fact that not all citizens have the possibility to protect their rights in the court or to go to court.  Rarely do pensioners win legal trials on housing disputes and claims of incorrect computation of pensions.  These are the most complicated disputes, which require a qualified lawyer during the course of filing of a statement of claim and during the process itself.  However, such lawyers are not affordable for the majority of the population, and there is no the system for the provision of free legal assistance in civil cases as stipulated by Paragraph 3 of Article 13 of the Constitution of the Republic of Kazakhstan; and although there are legislation and institutes for the securing of the human right to qualified legal assistance, there is no mechanism for its implementation.

To implement this constitutional provision, it is necessary to adopt an individual Law “On Provision of Free Qualified Legal Assistance” which would establish certain standards with regard to the allocation of budgetary funds to the advocates, since currently, legal assistance is not reimbursed on time due to the imperfection of the legislation.

It is necessary to give attention to the provision of free qualified legal assistance to needy citizens, and first of all in rural localities.  This was stated by the President of the Republic of Kazakhstan at the 4th Congress of Judges.  In this regard, it is necessary to support the idea of the creation of Centers for Legal Consultations (CLC) in all regions and the cities of Astana and Almaty.  This will not require the adoption of a special law.  Its implementation is possible with an enactment of the Government of the Republic of Kazakhstan.  Resolution of this problem is the responsibility of the Committee of Registration Service and Legal Assistance to the Population of the Ministry of Justice of the Republic of Kazakhstan, since according to the Provision it is in charge of implementation and supervision in the field of the organization and provision of legal assistance to the population.  So, it is possible to indicate in the Provision that the main function of the Center is the provision of qualified legal assistance to the population by advocates working for legal consulting offices of the region (city) or district, and to stipulate that the government, per agreement, should pay for free legal assistance, transferring the sum from the government budget to the legal consulting offices which would account for the allocated money.

In addition, based upon the experience of Lithuania in the provision of the legal assistance to needy citizens, we recommend that the Government of the Republic of Kazakhstan establish special departments for free legal assistance in the departments of justice of the districts and cities of Astana and Almaty, which would conclude agreements with the advocates for the provision of free legal assistance to socially vulnerable sections of the population.  It is necessary to stipulate the budget financing of free qualified legal assistance, the procedure for the provision of legal assistance to socially vulnerable sections of the population, and the monitoring of the provided assistance in the Law “On Provision of Free Qualified Legal Assistance.”
The Improvement of the Status of Lawyers

Bringing legislation regarding the practice of law into harmony with international standards requires that everyone is in agreement that the activity of lawyers is considered as qualified legal assistance provided on a professional basis by individuals having received the status of lawyer according to the procedure established by law, provided to physical and legal entities with the purpose of protection of their rights, freedoms, and interests as well as the provision of access to justice.  The bar is a professional community of lawyers, and as an institution of civil society does not belong to the system of governmental authorities and management.  It operates on the principles of legality, independence, self-government, corporatism, and equal rights.

Unfortunately, the legal status of lawyers has almost not changed at all since the time of the former Soviet Union.  Until now, lawyers are not able to collect evidence in criminal cases, and their petitions and complains are often ignored by agencies of investigation and prosecution and by the courts.  The general accusatory trend prevailing in the activity of the court in most cases turns the efforts of lawyers to protect the rights of their clients and principals into a senseless waste of time.

In this regard, it is necessary to raise the legal status of lawyers by taking the following measures:

Legislatively prohibit the criminal, civil and administrative prosecution of lawyers for actions taken by them during the course of their professional work on certain cases.

Legislatively prohibit investigation with regard to lawyers concerning their fulfillment of professional duties as well as the confidential cooperation of lawyers with agencies involved in investigation.

Impose a ban on the violation of the inviolability of correspondence, documentation, telephone conversations, offices, and homes of lawyers.

Legislatively cancel the ban on the participation of lawyers not having so-called “special permits” from agencies of national security in cases related to government secrets, as this restricts the constitutional right of citizens to protection.

Establish a special procedure for the filing of a criminal case against lawyers providing additional guarantees against pressure and illegal prosecution.

Provide lawyers with free access to the facilities of law-enforcement agencies and courts, during the course of their professional work, and revoke bureaucratic restrictions.

With the objective of improvement of legal assistance at the expense of the government budget, organize the direct financing of such assistance by means of a single authorized agency, the the Ministry of Justice, and revoke the transfer of money to lawyers by agencies of criminal prosecution and the courts.

It should be noted that presently, there are not lawyers to ensure legal assistance in court.  In order to increase the number of lawyers and improve their status, it is necessary to revoke the licensing of lawyers by a governmental agency and to entrust the issue of qualification of lawyers to a board of experts of the bar association, which would comply with international norms and standards.

In an effort to secure the rights of individuals in socially protected sections of the population to the receipt of free qualified legal assistance, we recommend the Government of RK implement the following measures during the years 2009-2012:

1.
Secure the right of each individual to the receipt of free qualified legal assistance regardless of the nationality of the individual that needs such assistance.

2.
Based on the principles of humanism, competitiveness of parties, and presumption of innocence, legal assistance in criminal and administrative cases should be provided freely to any individual who petitioned for it.  We believe that in civil cases, it is necessary to provide free legal assistance of a certain extent to definite categories of people such as the disabled, needy, pensioners, mothers of many children, and single mothers, and also to determine the types of civil cases for which it would be possible to provide legal assistance at the expense of the budget, for instance, disputes with governmental agencies, labor disputes, etc.

3.
Develop and adopt the Law of RK “On Provision of Free Qualified Legal Assistance” before October 1, 2011; the developer of the draft law should be the Ministry of Justice of the Republic of Kazakhstan.

Human Rights in the Stage of Preliminary Investigation and Inquest

A review of supervisory activities and law-enforcement practices including issues regarding complaints of illegal actions by employees of law-enforcement agencies shows that until now, violations of the constitutional rights of citizens are widespread, such as:  illegal detention, unwarrantable entry and search of homes, and unlawful methods of investigation such as the use of violence and other degrading treatments.

As was mentioned earlier, the existing violations are the result of a poor system for the assessment of the activities of law-enforcement agencies.

Other important factors are the issue of selection and placement of personnel and the insufficient logistical support of criminal prosecution agencies.

Experience shows that often, violation of the constitutional rights of citizens is permitted due to the inadequate fulfillment of job responsibilities, a low level of professional training of officers of criminal investigation, and sometimes their lack of elementary knowledge of criminal procedural legislation and international legislation ratified by Kazakhstan.

These disadvantages lead to so-called “procedural oversimplification”: collection of evidence for criminal cases is not handled properly and investigation is surrounded by red tape, which results in illegal procedural decisions and as a result, violation of the rights of citizens involved in a criminal case.

It is necessary to develop and implement an effective system of professional development of law-enforcement employees, the priorities of which will be professionalism, compliance with law, and a feeling of obligation and responsibility to citizens and the government.

The supervision of the public prosecutor over the of observance of the constitutional rights of an individual begins at the moment when a citizen and agencies of criminal prosecution enter into a relationship, i.e. from the moment when these agencies receive information regarding crime that is intended, is being committed, or has been committed, or the moment when a charge by an individual has been filed.

Experience shows that violations of citizens’ rights in the sphere of criminal investigation are mainly related to the infringement of constitutionally provided guaranties such as the inviolability of private life, privacy of correspondence, telephone conversations, telegraphic communications, and post, as well as the right to inviolability of the home.

In this regard, prosecution agencies act as the only authority, which, in accordance with Article 83 of the Constitution, ensures the supervision of the observance of the rights and freedoms of citizens by law-enforcement agencies during the course of criminal investigation.

Due to the uniqueness of criminal investigation activity, existing methods for monitoring the observance of human and civil rights are not always applicable, and governmental control is limited by departmental control.  The issue of protection of citizens’ rights is also problematic due to the lack of opportunities and the right to access to the records of investigation departments.

An effective way to suppress and prevent violations of the right to personal freedom is regular inspections carried out by public prosecutors and the Human Rights Commission of the legitimacy of detention of individuals and their stay in temporary jails or official buildings.  Such inspections are carried out unexpectedly, including during the night, on holidays, and on weekends.

As a result, in recent years, instances of the illegal detention of citizens on the basis of Article 132 of CCP RK have been reduced in the country.  On the other hand, more instances have been uncovered of the illegal arrest of individuals and their detainment in official buildings, including offices, basements, and gymnasiums.

In 2008, public prosecutors have released 850 individuals who were illegally arrested and detained in official buildings of the criminal investigation authorities.  44 criminal cases were filed with regard to instances of violation of the constitutional rights of citizens, and 24 of them were brought to suit.

As a result of 39,255 inspections done during the last period, 1,317 individuals were released from temporary jails due to the absence of reasons for application of such restraint, 31 were released due to the unconfirmed suspicion of committing a crime, and 17 were released due to the violation of provisions of the Code of Criminal Procedure during the course of arrest.

The statistics regarding crime detection (detection of the crimes stipulated by Article 347-1 of the criminal Code of RK) prove that there is an urgent need to implement the recommendations of the UN Committee against Torture in legislation and law-enforcement practice.

Presently, the majority of the recommendations of the Committee are not yet implemented:

· There is no efficient mechanism for the swift, impartial, and complete investigation of claims or complaints of torture and cruel treatment;

· In practice, the complete observance of the principle of inadmissibility of evidence obtained by application of torture and cruel treatment is not guaranteed;

· There is no independent inspection of places of preliminary imprisonment and no judicial control of the duration and conditions of preliminary imprisonment;

· Recommendations of the UN Committee against Torture are not publicized.

In whole, the review of the situation in the field of preliminary investigation and inquest reveals that there is a need for further improvement of legislation and law-enforcement practices with the objective of the enhancement of security of the rights and freedoms of an individual and citizen who came to be involved in criminal legal proceedings.

It is necessary to specify in detail the actions of investigators and operating officers during the course of the detention of individuals suspected of a crime, their delivery to the agencies of internal affairs (National Security Committee, financial police, etc.), imprisonment in a temporary jail, and initial questioning.  It is necessary to establish stricter requirements and intensify the responsibility of individuals carrying on a criminal lawsuit regarding timely explanation to the suspected (accused) of his procedural rights including the right to the receipt of qualified legal assistance and the information of relatives of the fact of detention (arrest).

In order to prevent abuse and exceeding the bounds of authority during the course of preliminary investigation and inquest, it is necessary to legislatively establish the right of the arrested, suspected, or accused individual to an independent medical examination.

It is necessary to take all required procedural actions for the effective protection of the rights of victims and witnesses of crimes.

The survey conducted by experts from the Association of Sociologists of Kazakhstan revealed that 38.4% of respondents negatively evaluated the governmental mechanism for the protection of the rights of crime victims and 18.0% of respondents found it difficult to answer the question:  “How do you evaluate the situation in the sphere of protection of the rights of crime victims?.”  The given results of the sociological survey allow the conclusion that there is a need for improvement of the mechanism for protection not only of crime victims, but also of witnesses.

It is necessary to elaborate a governmental program for the implementation of the Law of RK “On the Governmental Protection of Individuals Involved in Criminal Procedure” which would stipulate financial and organizational provisions and effective mechanisms for their implementation.

It is necessary to intensify the liability of officials for illegal detention of individuals outside temporary jails, in offices and other inadequate facilities.  Temporary jails should be handed over to the jurisdiction of the Ministry of Justice of RK.

In an effort to secure the human rights guaranteed by the Constitution of the Republic of Kazakhstan and international legislation, we recommend that the Government of the Republic of Kazakhstan implement the following measures during the period of 2009-2012:

1.
It is necessary to clearly define in criminal procedure legislation the concepts of “arrest of suspect” and “the moment of actual arrest,” because the three-hour period of arrest stipulated by Article 134 of CCP RK starts from the moment of actual arrest, during which period the protocol must be filed that indicates the reasons and motives for arrest, place and time of arrest (indicating exact hour and minute), results of personal search, and the time of the drawing up of the protocol.
2.
Criminal procedure legislation of the country should be supplemented with provisions obliging the employee of a law-enforcement agency who made the actual arrest of the individual to inform him/her without delay, at the minimum, regarding the following:

- Reason for arrest;

- Classification of the crime of which he /she is suspected or accused;

- The right to a lawyer (defense) of choice including the right to free legal assistance and a confidential meeting with the lawyer before the first questioning;

- The right to keep silence (the right not to testify against oneself);

- The right to judicial appeal of arrest;

- The right to the immediate information of relatives about the arrest.

It is necessary to specify in criminal procedure legislation that failure to inform the individual of the above-mentioned rights is a violation of the procedural rights of the suspected or accused individual that can afterwards lead to the termination of prosecution of the individual.

3.
We recommend that the authorities carrying on criminal lawsuits guarantee the observance of the principle of presumption of innocence.

4.
Hand over temporary jails, which are currently under the authority of the Ministry of the Interior, to the jurisdiction of the Ministry of Justice, and to empower public watch commissions to inspect these jails without prior warning.

5.
Oblige the management of investigative jails to release the accused upon the expiration of the established time in the absence of judicial notification regarding the prolongation of arrest.  In case such a notification has been received, a copy of it must be immediately given to the suspected or accused individual.
6.
There is urgent need for the Ministry of the Interior and other authorities involved in inquest, investigation, and arrest to adopt a Code of Conduct of their employees that would be a code of rules for their professional ethics.  In Europe, there exists such a Code of Conduct of policemen, adopted in 1976.
The Right to Freedom from Torture and Other Cruel or Degrading
Treatment or Punishment

Since the date of its independence, the Republic of Kazakhstan has taken a number of systematic measures in the field of combat against torture and other cruel treatment and punishment.

These measures were implemented both in legislation and the institutional and practical fields.

Thus, in the sphere of legislative reform, it should be noted that on June 29, 1998, the Republic of Kazakhstan ratified the UN Convention against Torture and other Cruel, Inhuman, or Degrading forms of Treatment or Punishment (further referred to as “the Convention against Torture”).

On March 30, 1999, the Law of the Republic of Kazakhstan “On the Procedure for and Conditions of Custody of Individuals Suspected and Accused of Crimes” was adopted, which stipulated a number of guarantees of the rights of the arrested individual, including the right to protection against torture.

On December 21, 2002, some amendments and additions were made to the Criminal Code, the Code of Criminal Procedure, and the Criminal Executive Code of the Republic of Kazakhstan.  Thus, to the Criminal Code of RK was added Article 347-1 stipulating criminal liability for application of torture.  Criminal procedure legislation was supplemented with a provision stipulating the inadmissibility of evidence obtained by the application of torture.

On November 21, 2005, the International Covenant on Civil and Political Rights was ratified.

In 2008, the Optional Protocol to the Convention against Torture was ratified and statements were made as to Articles 21 and 22 of the Convention against Torture.

On July 10, 2008, the Supreme Court of RK made a statutory decision on the application of the provisions of international treaties in judicial practice.

On February 11, 2009 Kazakhstan ratified the Optional Protocol to the International Covenant on Civil and Political Rights, which allows citizens to lodge individual complaints with the UN Human Rights Commission.

In the field of institutional reforms:

On September 19, 2002, the position of the Human Rights Commissioner (Ombudsman) of RK was instituted by the Decree of the President of RK.

In the years 2001-2002, it was decided to transfer the penal system and the system of preliminary imprisonment (investigative jail) from the jurisdiction of the Ministry of the Interior to the jurisdiction of the Ministry of Justice, and the implementation of this decision began on January 1, 2003.  However, this reform has not been completed, since the temporary jails remain under the jurisdiction of the Ministry of the Interior, and the investigative jails of the National Security Committee still have not been transferred to the jurisdiction of the Ministry of Justice.

On January 16, 2006, jury legislation was adopted, which became an important step towards the improvement of the justice system.

In addition, positive steps include:

- Creation of the system of public watch commissions in the years 2004-2005 which would inspect places of custody.

On December 29, 2004, the Law of the Republic of Kazakhstan “On Amendments and Additions to Some Legislative Documents of the Republic of Kazakhstan with Regard to Agencies of Justice” (further referred to as “the Law”) was signed, which stipulates the arrangement for public control of the observance of the rights, freedoms and legitimate interests of individuals retained in institutions and agencies for criminal penalty.

Public control is realized by public associations in an effort to assist individuals in correctional institutions and investigative jails regarding exercising their rights and legitimate interests as to the conditions of their custody, medical and sanitary provisions, labor organization, spare time, and training as stipulated by the legislation of the Republic of Kazakhstan.

The Enactment of the Government of the Republic of Kazakhstan of September 16, 2005 ratified the Rules of establishment of district (cities of state importance) public watch commissions for public control.

In addition, in pursuance of Paragraph 11 of the Development Program of the Criminal Executive System (CES), the Committee of the Criminal Executive System of the Ministry of Justice of the Republic of Kazakhstan has developed and sent to all public watch commissions the Recommendations on Control of Observance of the Rights and Legitimate Interests of Suspected, Accused, and Convicted Individuals.

Public watch commissions (PWC) were established in almost all regions of the country and include representatives of law-enforcement organizations.

However, the status and activity of these commissions are not stipulated in the law, and they have no right to the unexpected access to institutions of confinement.

- Creation of the work group for prevention of torture under the Human Rights Commissioner of RK (Ombudsman) with the participation of representatives of law-enforcement organizations.  The functions of this group include visits to places custody and the preparation of recommendations on the model and procedure of establishment of national preventive mechanisms.  In October 2008, the work group made the first visit to custody institutions;

- Creation of the public council under the Ministry of the Interior and implementation of the pilot project in Almaty in 2008 for the establishment of a monitoring group of representatives of human rights NGOs for monitoring of observance of the rights of arrested individuals.  This group has the right to unexpected visits of police stations and temporary jails that are under the jurisdiction of the Ministry of the Interior.  The project is being implemented upon the initiative of the Ministry of the Interior and will be expanded to other regions of Kazakhstan.

Despite these positive steps, the situation in whole causes serious concerns due to the scope of illegal methods of inquest and investigation including torture and other cruel treatment, and due to the inefficiency of the fight against them.

So, in 2001, Kazakhstan presented its initial report on the fulfillment of the Convention against Torture.  At the same time, the human rights non-governmental organizations of Kazakhstan presented an alternative report on the fulfillment of this Convention.  On the basis of the results of the consideration of the official report of the Government of Kazakhstan and considering the provisions and recommendations of the alternative report, the UN Committee against Torture made 16 recommendations.  According to information from the non-governmental organizations of Kazakhstan, by 2008, the Government has implemented only 5 of the recommendations.

The existing problems can be divided into two groups.

1.  Legislative problems.

Despite the inclusion of Article 347-1 into the Criminal Code of RK in 2002, which defines such crimes as “torture,” the definition given in this article does not fully comply with the definition contained in Article 1 of the Convention against Torture.  There is no provision in this article according to which the role of officials in torture can be, not only active actions, but also instigation, tacit consent, or deliberate inaction.  In addition, this article is not applied in practice, since during all the years since its consummation only few criminal suits were brought to court on the basis of this article.

No other legislative actions for combat against torture have been taken except for this article, the provision in the criminal procedure legislation regarding the fact that evidence obtained by means of torture is inadmissible, and the poorly defined statutory decision of the Supreme Court of RK on the application of the standards of international covenants.  No other legislative provisions have come into force with regard to independent agencies for investigation of torture reports, no procedural provisions related to the effective investigation of reports of torture, etc.

Moreover, important documents such as the Rules of Custody of Individuals in Investigative Jails of National Security have the stamp on them “for service use,” i.e. it is closed for publicity.  This is violation of the Constitution of RK, which prohibits the application of unpublished legislation related to human rights and freedoms.

2.  Institutional problems.

Despite the recommendations of the UN Committee against Torture, no significant institutional improvements have been made.

No independent agencies for the effective investigation of reports of torture have been established.  The creation of the Office for Proper Security under the Ministry of the Interior, intended for the investigation of reports of torture did not change the situation, for the obvious reason of interdepartmental privacy.

Moreover, despite the transfer of the system of investigative jails of the Ministry of the Interior to the jurisdiction of the Ministry of Justice, the investigative jails of the national security have remained under the jurisdiction of the National Security Committee of RK.

The position of the Human Rights Commissioner (Ombudsman) instituted in 2002 does not comply with the Paris Principles related to the status of national human rights institutions, since it was established by means of by-law and not by Law, and is restricted in competence and powers.

According to the international standards determined by the UN and the recommendations of the OSCE, the activity of the Ombudsman should comply with the Paris Principles, which establish general criteria of independence and efficiency of function of the national human rights institution.  National institutions established in nonconformity with the Paris Principles are considered dependent and do not enjoy the confidence of the international community.

In this regard, the institution of Ombudsman should be established in compliance with the Constitution or individual Law, i.e. it should be independent, with clearly determined jurisdiction and powers.  However, the assignment of Ombudsman should be realized according to the Law with the participation of the Parliament of the country.  The current legislation of Kazakhstan ensures the equal participation of the President and the Parliament in the assignment of the Human Rights Commissioner without alteration of the Constitution and allows the adoption of a Law on the Ombudsman.  For instance, the candidacy of the Human Rights Commissioner (Ombudsman) could be proposed by the President of the country and be approved by the Majilis of the Parliament or the Parliament as a whole, which would comply with the commonly acknowledged UN Paris Principles and OSCE recommendations.

The necessity to adopt the Law of RK “On the Human Rights Commissioner in the Republic of Kazakhstan” has been repeatedly emphasized in the final documents of the international conferences on human rights held by the Human Rights Commission under the President of the Republic of Kazakhstan jointly with international organizations and brought to the attention of the authorized governmental agencies.

Presently, in view of the forthcoming chairmanship of the Republic of Kazakhstan of the OSCE in 2010, there is an urgent need for the development and adoption of the Law of RK “On the Human Rights Commissioner in the Republic of Kazakhstan.”
Adoption of such a Law would allow the improvement of the status of Kazakhstan’s Ombudsman in harmony with international standards, and he, as an “advocate of the people” would protect the violated rights of certain individuals who believe they are victims of the unfair actions of governmental authorities and their officials or other organizations.  It would also prevent the criticism of Kazakhstan’ Ombudsman institution by international and human rights organizations.

Offices for Proper Security, which investigate reports of torture, working under agencies of the Interior, and prosecution offices, which sanction the investigation and prosecute in court, are interrelated agencies in regard to privacy and their functions, which structure does not allow independent and effective investigation of reports of torture.  In addition, there are no independent medical services for the independent examination of victims of torture, and medical and sanitary stations at institutions of confinement and preliminary custody belong to the penal system and agencies of the Interior.

In November 2008, the UN Committee against Torture considered the second report of the Republic of Kazakhstan on fulfillment of the UN Convention against Torture.  The non-governmental human rights organizations of Kazakhstan submitted their alternative report.

The Final Remarks of the UN Committee against Torture on the results of consideration of the second report of the Republic of Kazakhstan with due account to the alternative report contain more than 20 recommendations related to the legislative, institutional, and procedural aspects of prevention and effective combat of torture:

- Openly and explicitly denounce torture in all its forms by addressing such denunciations first of all to the employees of police and prisons, and clearly warn that any individual committing such actions or otherwise participating in torture will be held personally liable for such actions and will be punished in criminal procedure in proportion to the weight of the crime;

- Bring the definition of torture into full conformity with Article 1 of the Convention against Torture, so that all officials would be subject to criminal prosecution on the basis of Article 347-1 of the Criminal Code, and differentiate between torture carried out by the official, by his instigation, with his knowledge or tacit consent, or by any other person acting as an official;

- Make an amendment in the first part of Article 347-1 of the Criminal Code so that all punishment for acts of torture would be in proportion to the weight of crime in line with the requirements of the Convention.  Individuals suspected of torture should without fail be dismissed or transferred to other position until the end of the investigation and individuals given disciplinary punishment should not be allowed to remain in their positions;

- Ensure the prosecution of all acts of torture on the basis of the corresponding article of the Criminal Code and avoid the classification of such as crimes of small or medium weight.  Ensure appropriate sentences and compulsory continual training of all judges, prosecutors, and lawyers for the sake of observance of new laws and amendments;

- Take actions to practically ensure the timely, impartial, and effective investigation of all statements with regard to torture and maltreatment, and the criminal prosecution and punishment of guilty individuals, including employees of law-enforcement agencies and other individuals; however, such investigations should be done by an absolutely independent agency;

- Take timely effective actions so that an individual would not be arrested privately and so that all arrested suspected individuals would be provided with all principal legal guarantees during the entire time of their custody.  Such actions in particular include:  starting from the actual moment of custodial restraint – the right to access to a lawyer, the right to an independent medical examination, the right to inform relatives, and the right to be informed of one’s rights at the moment of arrest including information with regard to the accusations as well as the right to appear before the court in a timely manner.  All arrested individuals should be guaranteed the right to effectively and quickly dispute the lawfulness of their arrest on the basis of Habeas Corpus;

- Make an amendment to the Code of Criminal Procedure of RK to ensure that no exceptional circumstances could be used to deny an arrested individual the right to inform his relatives of his location;

- Ensure the publication of all rules and guidelines related to the custody, arrest, and questioning of individuals undergoing any kind of arrest or detention, and from the moment of arrest, ensure that every arrested individual is able to exercise his right to access to a lawyer, to an independent doctor, to relatives, and to other legal guarantees in order to provide effective protection against torture;

- Ensure the training of employees of law-enforcement agencies with a view toward their professional development for work with teenagers.  Ensure that custodial restraint including detention until court proceedings will be as short as possible, and develop and use alternative measures to custodial restraint;

- Change the system of interrogation of investigators to remove any incentive to the receipt of recognition and take additional measures to familiarize employees of police with human rights;

- Adopt legislation regulating the procedure for deportation, return, and extradition that would fulfill the obligations stipulated in Article 3 of the Convention against Torture.  Ensure that the provisions of the Convention would have priority over any other less comprehensive bilateral or multilateral covenants on extradition and guarantee the opportunity of individuals who were refused refuge to appeal.  Ensure complete fulfillment the obligations in Article 3 of the Convention in all cases of deportation, return, and extradition, ensure that no one will be deported, returned, or extradited if there are sound reasons to believe that he/she may be threatened with torture, and ensure that individuals whose petitions for refuge were refused will be able to lodge an appeal for suspension of the decision made;

- Approve a program for further development of the criminal and correctional system similar to the one that was being implemented during the years 2004-2006 in order to bring it into full conformity with the UN Standard Minimal Rules for the Treatment of Prisoners;

- Continue to train specialists of the penal system and ensure that all individuals having contact with prisoners are familiar with international standards in the field of human rights protection and treatment of prisoners;

- Reduce the number of prisoners at places of custody, including by means of construction of new penal institutions and the application of legal alternatives to imprisonment;

- Restrict the use of isolation as an extreme measure to the shortest possible period under strict supervision and with an opportunity to review the decision in a procedure for judicial review;

- Determine the causes impelling prisoners to commit such acts of despair as mutilation and secure proper measures of protection;

- Establish a health protection service that would be independent from the Ministry of the Interior and the Ministry of Justice for the medical examination of individuals at the moment of arrest and release, both regularly and by their request, and ensure that judges take into consideration evidence of application of torture and cruel treatment of prisoners and that they prescribe independent medical examination or send back cases for additional investigation;

- Ensure the timely, independent, and comprehensive investigation of all cases of death during custody and ensure the criminal prosecution of individuals who were found guilty in any such death as a result of torture, maltreatment, or willful negligence;

- Provide public watch commissions the unrestricted right to make inspections of all places of custody in the country without warning and ensure that arrested individuals who contact members of the commission will not be exposed to any forms of repression;

- As soon as possible, create or determine a national preventive mechanism in order to prevent torture, and take all necessary actions to ensure its independence in line with the provisions of the Optional Protocol of the Convention;

- Transform the position of the Human Rights Commission into a competent national law-enforcement institution that would act on the basis of the law adopted by the Parliament, having at its disposal adequate human, financial, and other resources in line with the Paris Principles.

In compliance with the above-stated recommendations given by the UN Committee against Torture, as well as due to the fact that the Republic of Kazakhstan must report on the fulfillment of the recommendations before the end of 2012 and submit a comprehensive report on implementation of the Convention against Torture in 2012, the National Human Rights Action Plan contains the following number of measures aimed at the improvement of legislation and law-enforcement practice in the sphere of protection against torture and other cruel treatment and punishment:

	No.
	Action
	Deadline
	Executors

	1.
	Prepare and adopt the enactment of the Government of RK on realization of the recommendations of the UN Committee against Torture
	2nd quarter of 2009 
	The Ministry of Justice 

	2.
	Conduction of an international conference for discussion of the recommendations of the UN Committee against Torture on the basis of the results of consideration of the report of RK on the fulfillment of the Convention against Torture and of possible models of national torture preventive mechanisms, the creation of which during the year is stipulated by the Optional Protocol to the Convention against Torture 
	3rd quarter of 2009
	Human Rights Commission under the President of the Republic of Kazakhstan, Human Rights Commissioner in the Republic of Kazakhstan, The Ministry of Foreign Affairs of RK, with participation of human rights NGOs 

	3.
	Develop legislative suggestions on amendments and additions to the criminal legislation and legislation of criminal procedure of the Republic of Kazakhstan, including the adjustment of the definition “torture” to that of Article 1 of the Convention against Torture, the security of all rights of arrested individuals from the moment of detention, and the provision of effective means of legal protection of individuals who are threatened with deportation, expulsion, or extradition 
	2nd quarter of 2010 
	The Ministry of Justice with the assistance of the Supreme Court and the Prosecutor General of RK 

	4.
	Development of draft Law on establishment of a national mechanism for the prevention of torture 
	4th quarter of 2009 
	The Ministry of Justice with the assistance of the Prosecutor General of RK, the Human Rights Commission and Human Rights Commissioner



	5
	Develop draft Law on the adjustment of the position of the Human Rights Commissioner (Ombudsman) to the Paris Principles with regard to national human rights institutions 
	4th
quarter of 2009 
	The Ministry of Justice

	6.
	Development of directive and procedural material for employees of law-enforcement agencies, employees of the penal system, and public monitors with regard to the activity of national mechanisms for the prevention of torture 
	4th
quarter of 2009 
	The Ministry of Justice with the assistance of the Ministry of the Interior of RK, the Prosecutor General of RK, the Agency of RK for Combat Against Economic and Corruption Crimes (financial police) 

	7.
	Discussion of draft laws on establishment of a national mechanism for prevention of torture and adjustment of the position of the Human Rights Commissioner (Ombudsman) to the Paris Principles with regard to the national human rights institutions along with the conduction of round tables (conference) 
	 1st quarter of 2009
	The Ministry of Justice,

The Ministry of Foreign Affairs,

Human Rights Commission under the President of the Republic of Kazakhstan 

	8.
	Establishment of national mechanism for prevention of torture in line with the obligations of the Republic of Kazakhstan in relation to the Optional Protocol of the Convention against Torture
	2010
	The Ministry of Justice

	9. 
	Comprehensive training of employees of law-enforcement agencies, the penal system, office of public prosecutor, judicial agencies, and public monitors regarding international standards and torture protection procedures in the framework of the national mechanism for the prevention of torture 
	2009-2011
	The Ministry of Justice,

Human Rights Commission with the assistance of the MFA RK, UN Development Program in Kazakhstan (per agreement), the Center of OSCE in Astana (per agreement), the Office of UN Human Rights High Commissioner in Central Asia (per agreement).

	10. 
	Conduction of a popular informational campaign for explanation of the procedure for establishment and principles of activity of the national mechanism for the prevention of torture 
	2009-2011
	The Ministry of Justice,

Human Rights Commission, Human Rights Commissioner with assistance of human rights NGOs 


The Right to a Fair Trial

The right to a fair trial is a combination of other individual rights, the security of which during the course of administration of justice makes it possible to determine whether the trial was fair or not.  The right to a fair trial can be divided into three elements grouped by the rights consisted in it: 1) pretrial rights, 2) rights during the trial, 3) post-trial rights.

The right to a fair criminal trial arises from the moment of involvement of a given individual in a criminal procedure.  Depending on the circumstances of the legal case, this moment may coincide with the moment of detention, arrest or arraignment.  In this way, guarantees of a fair trial should be secured in the process of commencement of the criminal case, preliminary investigation and inquest, as well as during the course of trial itself, including judicial actions with regard to possible appeal.

As is well known, the right to a fair trial is a fundamental human right.  It is one of the common principles, which are cornerstones of the international rights protection system.  Since the year 1948, the right to a fair trial, acknowledged by the Universal Declaration of Human Rights and the International Covenant on Civil and Political Rights (ICCPR), became a legal obligation of all countries as a part of common international law.
The right to a fair trial was acknowledged and specially stipulated by other numerous international and regional treaties and norms adopted by the UN and regional intergovernmental agencies.  These standards for the protection of rights were developed so as to be applicable to all legal systems of the world with due consideration to the great variety of legal procedures: they contain the minimum guarantees which should be granted by all systems.
For instance, OSCE documents stipulate necessary conditions, which member countries should create in order to secure the right to a fair trial.  Among them are:  independence of judges and impartial functioning of the governmental judicial service; judicial authorization of arrest or detention due to a charge of crime; fair and open investigation by a competent, independent, and impartial court established on the basis of the law; opportunity of the unimpeded receipt of qualified legal assistance including free assistance in case of insolvency of the prosecuted individual; presumption of innocence; supremacy of law and independence of the judicial system.

In conformity with the Constitution of the Republic of Kazakhstan, only the court may exercise justice.  The judicial system is comprised of the Supreme Court and local (district and regional) courts.

The judicial system is the central governmental mechanism for the protection of rights, the main governmental institution for restoration and protection of human rights that have been violated, and is independent from the legislative and executive branches of governmental authority.

Kazakhstan consistently takes measures to develop the judicial system, to enhance the efficiency and impartiality of the legal procedure, to ensure the maximum openness and transparency of judicial procedures, and to implement its goals with regard to the human rights, freedoms, and legitimate interests of its citizens.
In particular, the Constitutional Law of RK of November 17, 2008 “On Amendments and Additions to the Constitutional Law of RK ‘On the Judicial System and Status of Judges of the Republic of Kazakhstan’” significantly reformed the judicial system.  Appeal authority is established at district courts and their equivalents.  The highest judicial agency of the government, the Supreme Court of RK, will have only supervision authority.  Specialized courts will act as military, financial, economic, administrative, juvenile, etc.

A draft law, intended for the amendment of provisions of the Code of Criminal Procedure and the Civil Code, is under consideration by the Majilis of the Parliament of RK.  These amendments are the result of reformation of the judicial system and a need to determine the jurisdiction of criminal and civil cases.

Social and economic conditions are changing, financial and industrial legislation is changing, and law-enforcement practice tests the efficiency of procedural legislation and reveals its defects, inefficiency, and gaps.  The Republic is actively integrating into the world community, becoming a member of multilateral and bilateral international legal agreements.

Moreover, positive trends in the development of the judicial system of the country are still far from perfection.

An accusatory tendency continues to prevail in criminal investigation.  Indirect proof of this is the extreme rarity of “not guilty” verdicts, and the cautious attitude of judicial employees to these instances.

There are cases of corruption and the violation of statutory requirements and the Code of Judicial Ethics in the judicial system.

The most important criterion used to assess fairness of a judicial hearing is the observance of the principle of equality of authority of the defense and the prosecution.  The equality of authority during the course of the entire trial suggests the equal application of procedural actions toward the parties.  It is impossible to list in detail all the violations of this principle.  These violations may include failure to provide sufficient time to the accused individual and/or his lawyer for the preparation of his defense, or attempts to prevent the access of the accused individual and/or his lawyers to the appeal judicial hearing of the case in the presence of the prosecutor.

The legislation and law-enforcement practices of the Republic of Kazakhstan reveal that the equality of authority of the defense and the prosecution is not yet achieved.

Paragraph 1 of Article 14 of ICCPR also guarantees the right to require a public judicial hearing as the most important component of the concept of a fair trial.  The principle of the publicity of a judicial trial suggests openness of both the judicial hearing (but in no way does it suggest the openness of any other judicial or investigative action) and the judgment on the given legal case.  This right is enjoyed by both parties involved in the lawsuit and by the general public in a democratic society.  The right to require a public judicial hearing means that the trial is carried out face-to-face and publicly without any preliminary applications submitted by the parties.  The court must in a reasonable time inform the interested parties of the time and place of the judicial hearing and provide required facilities for the general public wishing to be present during the trial.  However, it is necessary to mention that the press and the public may be excluded from a trial in harmony with the statutory requirements contained in Paragraph 1 of Article 14 of ICCPR; however, such actions should be based on a court decision delivered in compliance with the current procedural provisions.

The public may be excluded from a trial “for reasons of morals, public order or national security in a democratic society, or when the interest of the private lives of the parties so requires.”  Besides, the public can be excluded from all or part of a trial “to the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice.”  When considering criminal cases related to sexual offences, “reasons of morals,” as a rule, are sound reasons for the exclusion of the public from the trial.  The term “public order” in this context is understood as the maintenance of proper order in the courtroom.  Reasons of national security are used when it comes to the confidentiality of military and governmental secrets.  However, in both cases, restriction of the access of the public to a trial should be in harmony with the legal principles of democratic society, which are the foundation for efforts for the non-admission of arbitrariness when making judicial decisions.  “The interests of the private life” (including the interests of family members and relatives) of parties may also be sound reason to restrict the access to a trial.  An example of such a situation is the hearing of a custody case when openness of the trial can only damage one of the parties.  And finally, the access of the public to a trial can be restricted for the sake of justice, which is done only in exceptional cases and is thoroughly justified by a corresponding court decision.

Although the list of circumstances requiring a closed hearing is quite extensive, as a rule, they do not cover the stage of reading of the judicial decision.  According to Paragraph 1 of Article 14 of ICCPR, judgment rendered in a criminal case “shall be made public” except where the interest of juvenile persons otherwise requires or the proceedings concern matrimonial disputes or the guardianship of children.  In this way, exceptions to the rule of a public judicial hearing can be determined in detail.  The judicial decision is public if it was read in the courtroom or published in press, or made public by both methods at the same time.  In either case, the determining factor of openness is the accessibility of the judicial decision to all interested parties.

Basically, the legislation of Kazakhstan regarding observation of the principle of publicity conforms to the above-mentioned international standards.

However, it would be advisable to legislatively establish the openness of trials to representatives of the press, public, etc. in order to prevent the free interpretation of these principles of fair trial by judges.

As a rule, the mechanism for securing the right to a fair trial for any criminal case is the hearing by a competent, independent and impartial judge, acting in harmony with established legislation (Paragraph 1 of Article 14 of ICCPR).  The goal of this provision is to avoid arbitrariness or subjectivism during the course of consideration of criminal cases by political or administrative agencies of authority.  The court must be competent and act within the limits of the law.  Both of these requirements are inseparably linked.  Although issues regarding the competency of the court are usually linked to issues of court jurisdiction, any court must function within the limits of established legislation.  The main goal of this provision is to create a legal environment in which criminal cases would be considered by legislatively established courts regardless of the nature of the lawsuit or offence.  

Independence implies the division of authority and the protection of judicial agencies from illegal interference in their affairs by agencies of executive authorities and to a lesser extent by the agencies of legislative governmental authorities.

Speaking of impartiality of the court, it should be noted that prejudice (or its absence) is considered the main criteria of impartiality of a judge.  The impartiality of a judge immediately comes under doubt if he has already participated in the given trial in one capacity or another, if he belongs to any political party, or if he has a personal interest in the trial.

Theoretically, all these principles in a declarative sense are implemented in the legislation of the Republic of Kazakhstan.

According to Paragraph 2 of Article 14 of ICCPR, “everyone charged with a criminal offence shall have the right to be presumed innocent until proved guilty according to law.”  Being the main component of the right to a fair trial, the presumption of innocence means that the burden of proof in the course of criminal trial is first of all the responsibility of the accuser the accused person is presumed innocent.  In addition, the presumption of innocence should be applied not only to the accused during the course of the trial, but also to the suspected or accused during the course of pre-trial investigation.  Responsible officials of law-enforcement agencies and representatives of authorities are obligated to do everything possible to comply with the presumption of innocence by “abstention from pronouncing any preliminary judgments on the trial under consideration.”
Despite the fact that the principle of presumption of innocence is a provision of the Constitution of RK and criminal procedure legislation, it is often neglected in practice.  It suffices to state that the judge hearing a criminal case familiarizes himself with the criminal records submitted by the prosecution before the trial.  Despite the fact that criminal procedure legislation obliges the agency that carries out the preliminary investigation to search for both accusatory and excusing evidences with regard to the suspected or accused person, this is disregarded.  In practice, agencies of inquest and investigation collect evidence of guilt, believing that the evidence of innocence or any other evidence in favor of the accused person will be collected by the defense.  Thus, in the majority of cases, judicial records represent thoroughly collected evidence supporting the opinion of the prosecution and a guilty verdict.  These records are submitted to the judge who, during the course of familiarization with them, is inevitably inclined to the opinion of prosecution.  As a result, usually the defense cannot advance their opinion and defend it, but can only call into doubt some of the evidences provided by the prosecution.  This procedure requires cardinal changes in order to secure the principle of the presumption of innocence in practice.

Introduction a jury trial had a positive impact; however, it is impossible to rely on it for the complete resolution of this problem, due in part to the limitation of the categories of criminal cases that can be judged with the participation of a jury.

Paragraph 3 (b) of Article 14 of ICCPR states that in case if a person is charged with a criminal offence, he has the right “to have adequate time and facilities for the preparation of his defense and to communicate with counsel of his own choosing.”  The right to require the adequate time and facilities for the preparation of his defense covers both the accused person and his counsel.  The given legal provision must be complied with at all stages of the trial.  The idea of “adequate time” depends on the character of the trial and circumstances of the case.  In this case, factors are considered such as the complexity of the lawsuit, access of the accused person to testimonial evidence, the due date of certain judicial actions in compliance with the domestic legislation, etc.  The term “facilities” in addition implies the access of the accused person or his counsel to appropriate information, files, and documents needed for preparation of his defense and the provision of the required technical means to the accused person for confidential communication with his counsel.  The right of the accused person to communicate with counsel of his own choosing is the most important component of the right to adequate conditions for preparation of the defense.

As a whole, the provisions of Kazakhstan’s criminal procedure legislation contain these guarantees.  However, it is necessary to exclude the dependence of the lawyer on the investigator with regard to the opportunity to meet with the accused person under arrest at his discretion.

The right to the assistance of a lawyer at the pre-trial stage in the course of the criminal investigation is directly connected with the right to protection during the course of the trial as stipulated by Paragraph 3 (d) of Article 14 of ICCPR.  This provision states that each person has the right “to be tried in his presence, and to defend himself in person or through legal assistance of his own choosing; to be informed, if he does not have legal assistance, of this right; and to have legal assistance assigned to him, in any case where the interests of justice so require, and without payment by him in any such case if he does not have sufficient means to pay for it.”  In the latter case, the accused person who does not have sufficient finances is exempted from the liability to pay for legal assistance.  This legislative provision assumes the following rights:

· The right to be tried in one’s presence.  This provision has many interpretations.  A literal interpretation of this provision excludes the remote trial.  This interpretation is shared by the majority of international non-governmental human rights organizations as well as by the International Criminal Court.  However, in the opinion of the experts of the UN Human Rights Committee, a remote trial is acceptable only in the case when the state makes “sufficient efforts in order to inform the accused person about the forthcoming trial and in such way allows him to get prepared for his defense in advance;”
· The right to defend oneself in person;

· The right to defend oneself through legal assistance of his own choosing;

· The right to be informed, if he does not have legal assistance, of this right;

· The right to the receipt of free legal assistance.

According to the prevailing interpretation of the basic provisions of ICCPR, the right to the receipt of legal assistance covers all stages of the trial including the preliminary investigation and pre-trial custody.  The assignment of a lawyer by the court contradicts the principle of a fair trial in case the accused person has the opportunity to use the help of a lawyer of his own choosing.  The assigned lawyer should be able to effectively defend the interests of the accused person using to this effect all his experience and professional skills.

Basically, these rights of the accused are guaranteed by Kazakhstan’s legislation.  Nevertheless, in practice it is necessary to secure the right to a lawyer of one’s own choosing.  In addition, it is necessary to significantly improve the system of qualified legal assistance at the expense of the state budget.

“Everyone convicted of a crime shall have the right to his conviction and sentence being reviewed by a higher tribunal according to law” [Article 14(5) of ICCPR].  This right is aimed at the provision of at least a two-level trial where the second level is represented by a higher court.  A review of any judicial case is substantial in itself, which in addition means that the higher court considers not only the question raised in the appeal but a wider range of questions.  Appeal procedures should be timely.  A direct consequence of the right to appeal is the fact that the court has to suspend the execution of any judicial decisions made by the primary court until the end of the review of the case by the court of appeal.  This principle ceases to apply only if the convicted person voluntarily accepts the decision made by the primary court.  The right to appeal is enjoyed by all persons convicted of crimes regardless of the weight of this crime and the decision made by the primary court.  The guarantee of a fair trail should be observed without fail at all stages of the appeal procedure.

The right to the appeal is stipulated by the current legislation of the Republic of Kazakhstan.

However, it is necessary to improve legislation directed at the complete security of the rights of convicted individuals with regard to the court verdict taking effect.  Quite often, the human right to be heard in a court and the right to the receipt of qualified legal assistance are violated at this stage.

“When a person has by a final decision been convicted of a criminal offence and when subsequently his conviction has been reversed or he has been pardoned on the ground that a new or newly discovered fact shows conclusively that there has been a miscarriage of justice, the person who has suffered punishment as a result of such conviction shall be compensated according to law, unless it is proved that the non-disclosure of the unknown fact in time is wholly or partly attributable to him” [Article 14(6) ICCPR].  However, it should be noted that compensation for miscarriage of justice is possible only in the case when the court made the final decision on the case.  A judicial decision can be appealed regardless of the weight of the crime committed.  To secure this right, the following three conditions have to be observed: 1) the miscarriage of justice should be officially recognized and confirmed by the revocation of the judicial decision or by a pardon; 2) the delayed discovery of relevant facts should not be attributable to the convicted person; 3) with regard to the convicted person, the final decision should have been made as a result of miscarriage of justice.  The phrase “according to law” means that the government must compensate for the damage in harmony with the procedure established by current legislation.

The right to compensation for miscarriage of justice is stipulated by the current legislation of the Republic of Kazakhstan.

As stated above, legislation of the Republic of Kazakhstan regarding the security of the right to a fair trail contains a series of fundamental guarantees that correspond to international standards.  Almost the entire list of human rights and freedoms during the course of a criminal trial are in one way or another established in the criminal procedural and criminal executive legislation of the Republic of Kazakhstan.
However, a comparative analysis of the provisions of current legislation and law-enforcement practices shows that there is a need to strengthen the current guarantees of personal freedom and safety as well as of other pre-trial, trial, and post-trial human rights.

In parallel, a necessary condition for securing human rights in the field of justice is the availability of truly independent judicial branches of authority and a qualified and highly professional association of judges who treasure their honor and social status.

In an effort to secure the rights of citizens to a fair trial, we recommend the Government of the Republic of Kazakhstan, the Ministry of Justice of the Republic of Kazakhstan, the Supreme Court of the Republic of Kazakhstan, and other authorized governmental agencies implement the following measures during the years 2010-2012:

1.
Apply measures for the openness and transparency of judicial procedures and activities of agencies of judicial authority.

The achievement of these goals will be possible, first of all, by the implementation of objective methods of recording judicial procedures such as compulsory audio or video recording of the trial.  At present, the only means of more or less reliably recording the proceedings is the court record.

Legislation on administrative offences does not stipulate compulsory record keeping at all, and the right of the party to use audio and video recording may be realized only with the consent of the presiding judge.  Therefore, to avoid possible disturbance of the trial, it is necessary to make appropriate amendments to the procedural laws.

This suggested innovation will make the trial transparent, will result in practical implementation of the principle of publicity and openness of the trial, and will contribute to decisions made only on the basis of evidence investigated and recorded in the protocol and audio and video records, which will facilitate an objective trial and improve the quality of judicial decisions.

It is necessary to consider the issue of wider use of electronic communication technology.  For instance, at the initial stage it is possible to implement videoconference communication for remote trials, in particular, for the reconsideration of existing judicial decisions.

2.
The achievement of a high level of publicity and transparency will also be possible due to the regulation of relationships of the court with other governmental agencies, the press, and the public.

Information with regard to the progress of the case should be made transparent and judicial records should be made accessible.  Citizens and organizations should freely receive information on the activities of the courts, on selection of candidates for judges, etc.  This would allow the full implementation of the principle of publicity and transparency of justice in the Republic of Kazakhstan and will promote successful reformation of the judicial system.

3.
The quality of justice depends first of all on the professionalism and competence of judges.  Problems with the quality of the judicial force are evident.  To a great extent, this is the result of poor and biased selection of candidates for judges.  Therefore, there is need for a more transparent procedure for the appointment of judges.  With a view toward resolving this problem, it is necessary to publish in advance, in the press or on the Internet, lists of individuals submitted by the Chairman of the Supreme Court for the appointment of judges and heads of courts and tribunals of all levels so as to make it public.

During dialogue regarding candidacy for the appointment of judges, it is necessary to consult with civil society including professional associations related to the activity of the courts.

4.
Consider the issue of governmental support for trainee-candidates for judges, and of introduction of the position of judges’ assistants.

5.
Take measures to improve the specialization of courts and judges – develop juvenile courts in the regions of Kazakhstan and study the relevance of the establishment of tax, labor, and other courts.

6.
Issues regarding the disciplinary liability of judges require regulation.  The Constitutional Law “On the Judicial System and Status of Judges of the Republic of Kazakhstan” stipulates the basis for disciplinary liability of judges, one of which is the violation of the law during consideration of a trial.

However, Paragraph 3 of Article 39 of the above-mentioned Constitutional Law states that the cancellation or alteration of a judicial record in itself does not entail the liability of the judge, provided that there were no gross violations of law, as recorded in the judicial records of the higher tribunal.

Thus, the legislator in fact made the liability of judges dependent on the will of the higher tribunal.

In practice, judges of the higher tribunal, when discovering gross violations of law made by a judge during the course of a trial, do not mention this in their records, which prevents the possibility of holding the judge to disciplinary account.

It would be proper to legislatively specify for which violations of law the judge may be brought to disciplinary responsibility.  It is advisable to examine the possibility of appealing a decision of the Republican Disciplinary Board of Experts and of the Jury Court by interested individuals to the Supreme Judicial Council.

7.
It is necessary to improve the provisions related to time limits for consideration of civil cases, and the establishment of a mechanism for compensation for damage made during the course of the trial and execution of the decision.  In particular, it is necessary to regulate all issues related to the consideration of cases in excess of the time limit established by law and the provision of the right to compensation for damage incurred in connection with the courts’ violation of the established term for consideration of cases.

The provisions of the Code of Civil Procedure of the Republic of Kazakhstan (CCP RK) do not at all provide for a mechanism for the procedural regulation of compensation for damage incurred by employees of the court in harmony with Article 923 of the Civil Code of RK.  The only article of CCP, which concerns the filing of a claim with the court, does not ensure the interested individual the opportunity to achieve his objective, and practice reveals that such claims are widespread and are not being addressed.

In this regard, it would be advisable to consider the issue of expanding the list of participants of Constitutional proceedings and to include citizens in it by giving them the opportunity to appeal to the Constitutional Council for the protection of violated constitutional rights.

8.
During an extended period of time, giving consideration to the particularities of social and economic relationships, more attention was given to the development of the civil and criminal branches of law in practice, on paper, and in the creation of legislation.  Meanwhile, administrative relationships are one of the most dynamic.  Any social, economic, and political change in the government is reflected in the content of the provisions of this branch of law.

Law-enforcement practice in the field of administrative relationships shows that the administrative courts established in 2004 significantly reduced social tension when resolving administrative cases, improved the protection of the interests of citizens against mistakes and abuse by authorized individuals, and provided certain guaranties of a fair consideration of administrative cases.

Moreover, current legislation of the Republic of Kazakhstan does not stipulate the judicial consideration of administrative cases as an individual form of trial.  The Code of Administrative Offenses of RK replaces the term “administrative trial” with the evasive term “procedure for cases of administrative offences” inasmuch as cases of administrative offences are also investigated by authorized governmental agencies.

The poor development of the administrative process and the absence of the branch of administrative procedure law in the legal system have resulted in the fact that it currently is a combination of individual elements of judicial procedure and administrative procedure.

A natural step in the development of the administrative judicial procedure should be the adoption of the Code of Administrative Procedure of the Republic of Kazakhstan.  Currently, the provisions of administrative procedural legislation that regulate the procedure for consideration and settlement of public disputes with the participation of citizens and organizations are fragmentary, which complicates the everyday law-enforcement activity of the executive authorities and the activities for the protection of rights of governmental and judicial agencies.  It is necessary to codify these provisions.

9.
It is necessary to legislatively improve the status and procedural opportunities of lawyers, with the objective of the achievement of procedural equality with the prosecution.

10.
It is necessary to exclude the practice of criminal investigation with regard to employees of the same department.  The conditions for the objective investigation of such criminal matters should be the exclusion of the investigative jurisdiction of law-enforcement agencies with regard to their own employees.

11.
In an effort to strengthen the independence of judges, it is necessary to legislatively establish the election of chairmen of panels of judges by the judges of corresponding courts.

12.
Introduce the position of Justice of Peace (Biev) by legislatively establishing the election of these judges by the population of the country.
13.
Revise the current procedure of preliminary consideration of administrative appeals, which significantly restricts the rights of the participants of the lawsuit and makes their position unequal to the prosecution, whose notice of appeal does not require preliminary investigation.

Administrative appeals of lawyers, convicted individuals, victims, and other participants in the trial submitted to the reviewing court should be handled in the same manner as appeals by the prosecution – immediately, by the supervisory board, for the adoption of procedural decisions.

14.
Abolish the preliminary consideration of administrative appeals by three judges, since this is an infringement on the rights of citizens to the objective consideration of their appeals.  Presently, the reviewing tribunal consists of two levels:  the preliminary consideration of the case by three judges whose decisions may not be appealed; and the final consideration by 5 judges who consider the case only if the suit was commenced at the stage of preliminary investigation.  This mechanism causes justifiable discontent of citizens and legal entities.  One court cannot have two tribunals (appeal and supervisory) since the chairman of the appeal tribunal is directly subordinate to the chairman of the supervisory tribunal; and this causes distrust of citizens and legal entities of the objectivity of the trial.  Legal and physical persons who do not agree with the decisions of the primary tribunal will be able to appeal only once to the district court.  With the view of their full trust, their appeal petitions should considered by a panel of judges.  In the case of their disagreement with the decision, the appeal may be lodged with the Supreme Court, in which there should also be no preliminary consideration.  With due consideration for the opinion of the European Court with regard to non-recognition of the supervisory court as a tribunal and the Rome Convention regarding legal definitiveness, the Supreme Court of RK should become a supervisory court which would conduct the final consideration of an appeal.  In this way, the entire judicial system would consist only of three tribunals, which would facilitate the access of citizens and legal entities to justice and conform to international standards of openness (transparency) of the judicial system.

15.
Legislatively regulate the issue of the right of lawyers to obtain upon demand documents constituting governmental, commercial and other legally protected secrets.  The law should stipulate the conditions under which the documents demanded may not be provide to him.
16.
It is necessary to legislatively establish issues related to the procedure for conducting interrogations and recording of information obtained as a result of an interrogation and the procedure for the evaluation and acceptability of such evidence.  Establish a legal basis for the expansion of the right of lawyers to collect evidence, documents and other information, i.e. to legislatively settle the issue concerning the presentation of evidence by the lawyer during the course of a trial from the standpoint of its admissibility.

17.
Abolish the death penalty as a form of criminal sanction and ratify the second Optional Protocol to the International Covenant on Civil and Political Rights.

Human Rights in the Execution of Judicial Decisions

The execution of judicial decisions is the stage of the legal procedure in which actual realization and restoration of the violated rights of the citizens take place.

Assurance of the timely fulfillment of executive orders is the responsibility of the Committee for Judicial Administration under the Supreme Court of the Republic of Kazakhstan (further referred to as “the Committee”).

In 2006, in an effort to improve the legislative basis for the execution of judicial decisions, the Law “On the Introduction of Amendments to Some Legislative Acts on Issues regarding Executive Procedure” was adopted.  The norms of the law are aimed at the implementation of the provisions of the Concept of Legal Policy of the Republic of Kazakhstan that concern the unification of the activities of judicial executors and officers of justice in a single system, and the expansion of application of procedural judicial control of the execution of judicial decisions.

This Law also contains provisions that improve the executive procedure of judicial decisions.  For instance, it contains the provision for access for judicial executors to secret tax information, which is should significantly simplify the procedure of the establishment of the material situation of a debtor.
In addition, with the purpose of quick obtainment of more complete information about debtors, amendments have been made to the laws of the Republic of Kazakhstan “On the Equity Market,” “On Credit Partnerships,” “On Microcredit Organizations” and “On Notary Institutions.”
The Code of Civil Procedure was added to with articles such as “Appeal of the Action (Inaction) of Judicial Executor,” and “Protection of the Rights of Other Individuals in the Execution of Decisions.”  In addition, the Law “On the Executive Procedure and Status of Judicial Executors” was supplemented with articles that stipulate the procedure for representation and succession in executive procedures, and the procedure for the discharge of a judicial executor.
The mechanism for the partial withdrawal of money from accounts of debtors on the basis of collection orders from agencies of executive procedure was improved.

Nevertheless, the adopted Law does not contain principal provisions allowing radical changes to the mode of execution of judicial acts.

An analysis reveals that low figures of actual execution prevail in certain categories of executive documents, the execution of which is a long-term (periodical) nature or is difficult due to its basic reasons.

For instance, the collection of alimony is of long-term character – alimonies are collected periodically, as a rule, until the child attains legal age.  The figures of actual execution for this category are very low, amounting to nearly 40%.  This does not mean that court decisions are not being executed.  Out of documents remaining in residuo in 2006, 46,276 documents on the collection of alimony are being executed on a periodical basis.

A very low figure of actual execution is observed with regard to executive documents concerning the collection of money per court sentences.  As a rule, in these cases, the amount for damage caused by the crime is collected.  The debtors are mainly convicts with a poor material and social situation.  In addition, they are not employed in institutions of confinement, so it is impossible to withdraw the debt from their salary.  The low level of execution for these categories of executive documents to a great extent reduces the figures of actual execution as a whole.

An analysis of information received shows that judicial executors allow the violation of the rights of both the individuals to whom the money is due and the debtors.

The survey held by experts from the Association of Sociologists of Kazakhstan within the framework of the project “Human Rights in Kazakhstan: the General Opinion” among 1500 respondents revealed that only 12.0% of respondents believe that the decisions of the court of the Republic of Kazakhstan are executed in full measure.  51.1% of respondents believe that judicial decisions are executed partially, and 33.3% of respondents found it difficult to respond.

46,8% of respondents think that the reason for non-execution of judicial decisions is the corruption of judicial executors, 16.6% of respondents named the low qualification of judicial executors as a reason for non-execution of judicial decisions, and 7.9% of respondents associate the non-execution of judicial decisions with the insufficient authority of judicial executors.  The results obtained prove that there are serious problems related to the violation of the rights of citizens to the proper and timely execution of judicial decisions.

The low quality of execution, failure to execute judicial decisions within the established time, and corruption crimes and offences are the direct result of the low legal and social status of judicial executors, lack of qualified and experienced specialists, as well as the absence of a valid mechanism for the execution of judicial decisions.

Until now, the number of judicial executors does not meet established levels, which entails an excessive load on them and the fluctuation of personnel levels.  The low salary and the absence of social security also affect the appeal of this profession.

The implementation of a mechanism for an incentive system for judicial executors would facilitate the solution of this problem, and this is proved by successful international experience.

In the governmental execution system of France, Poland, Slovakia, the Baltic countries, Germany, Azerbaijan, Armenia, Byelorussia, and Moldova, judicial executors in addition to a fixed salary receive a bonus depending on the collected sums at the expense of the debtor for each execution.

This pattern of remuneration in Germany allowed the achievement of almost one hundred percent of execution of the judicial decisions.  In addition, none of the judicial executors incurred criminal liability.

Implementation of a similar mechanism in Kazakhstan will allow the improvement of the quality of judicial execution personnel, the increase of revenue to the republican budget, and the reduction of governmental expenses for the maintenance of judicial executors, and will solve the problem of corruption in executive procedure agencies.

It should be noted that the implementation of this mechanism will improve the quality of execution and will eliminate the need to assign judicial execution personnel.

Unfortunately, the mechanism for the criminal and other accountability of debtors for evasion of execution of judicial acts still remains ineffective.

It is necessary to further reform the executive procedure agencies.  The efficiency of protection of the rights and freedoms of participants of executive procedure directly depends on the clear definition of the legal status of the executive procedure agencies and the control mechanism for the execution of judicial decisions.

On September 28, 2006, within the framework of the expanded meeting of the Human Rights Commission under the President of the Republic of Kazakhstan, issues regarding the improvement of the executive procedure were considered.  Therefore, it was admitted that it would be advisable to transfer the executive procedure agencies to the jurisdiction of the Ministry of Justice and to incorporate them into the structure of the Committee of the Criminal and Executive System, and to name the latter the Committee for the Execution of Judicial Acts. 

The baseline report on the human rights situation which was prepared in 2007 by a group of independent experts under the coordination of the Human Rights Commission suggested the supplementation of Article 236 of the Code of Civil Procedure with Paragraph 6, which would oblige the judicial executor to inform the court upon the execution of the executive order or the expiration of the period to submit a written note regarding the reasons for non-execution of the order.  It was suggested to make a provision in that same article for the right of the court to demand a necessary explanation from the judicial executor with regard to reasons for failure to provide such information.

We believe that the implementation of the above-mentioned measures will allow the improvement of the efficiency of the execution of judicial decisions, will strengthen the power of the judicial authorities, and will enhance the confidence of the population in the court, since the failure to execute judicial orders, negligence, and inactivity of the executive procedure agencies seriously damage the reputation of the judicial authorities and of the government as a whole.

It is necessary to investigate the possibility to elaborate and adopt the Code of Execution of Judicial Orders, which would regulate the procedure for execution of all categories of orders.

It is worth noting that foreign experience in the field of application of indirect coercive measures to the debtor so that he would fulfill his obligations, and in the field of implementation of the concept of astrente (continuously increasing fines) will result in good discipline of the debtors.  In addition, it is possible to investigate the opportunity to legislatively stipulate the obligation of the debtor to declare his assets upon request of the judicial executor and to grant the judicial executor the right to judicial recourse with regard to the invalidation of real estate transactions of the debtor made in an effort to conceal his property.

With a view to the improvement of efficiency of the executive procedure and more complete security of human rights in this regard, we recommend that the Government of the Republic of Kazakhstan jointly with governmental agencies implement the following measures during the period of 2009-2012:

1.
Develop and implement a mechanism for the payment of social governmental benefits to claimants, especially to single mothers, during the period of insolvency of men paying alimony and convicted individuals who have not reimbursed the damage incurred by their crime.  Moreover, establish the legal claim for regressive compensation for expenses incurred by the government from the debtor;

2.
Transfer the inquest of crimes related to the non-execution of judicial orders from the Ministry of the Interior to executive procedure agencies.

3.
Based on study of advanced international experience, develop and implement a mechanism for the material incentive of judicial executors. 

4.
Consider the possibility of including executive procedure agencies in the structure of the Committee of the Criminal and Executive System of the Ministry of Justice and to re-name the latter the Committee for the Execution of Judicial Acts.

5.
Supplement Article 236 of the Code of Civil Procedure with Paragraph 6, which would oblige the judicial executor to inform the court upon the execution of the executive order or the expiration of the period for submission of a written note regarding the reasons for non-execution of the order.  In the same article, grant the court the right to demand the necessary explanation from the judicial executor with regard to the reasons for failure to provide such information.

6.
Change the procedure for execution of judicial orders by governmental agencies and institutions financed by the republican and local budgets.  For this purpose, it is necessary to establish in the budgetary legislation a provision that would oblige governmental agencies, when planning their budgets for the impending financial year, to budget finances for the repayment of their debts related to judicial orders.

7.
Legislatively determine the liability of the higher managers of governmental agencies for non-execution of judicial orders.

8.
Taking into account the efficiency of the practices of foreign countries in the field of coercive execution, it is necessary to stipulate in the legislation on executive procedure of the Republic of Kazakhstan the use of indirect coercive actions to force the debtor to fulfill his obligations; these actions are absolutely different from direct coercive actions and allow the expansion of the scope of executive procedure.  For this it is necessary to introduce the concept of astrente (continuously increasing fines), which will contribute to strengthening the effectiveness of justice and the protection of the rights of the individuals involved in executive procedure.

9.
Legislatively establish measures for the social security of judicial executors.  Take necessary actions to sustain the activity of judicial executors including the provision of service vehicles.

Rights of the Convicted

Correctional institutions of the Republic are under the jurisdiction of the Committee of the Criminal and Executive System of the Ministry of Justice of the Republic of Kazakhstan (CCES MJ RK). 

Current criminal and executive legislation of the Republic of Kazakhstan corresponds to the majority of international standards protecting the rights of individuals taken into custody and imprisoned by decision of the court.
The legal status of individuals on whom the penalty of confinement was imposed is the most restricted in comparison with other categories of convicted individuals.  This situation corresponds to the Constitution of the Republic of Kazakhstan and to the criminal and executive legislation.  Human rights may be restricted only by law and only to the extent that is necessary with the view of protection of the constitutional order.  For instance, in accordance with Article 33 of the Constitution of the Republic of Kazakhstan, convicted individuals have no right to vote, to be elected, or to participate in the republican referendum.  In addition, they are restricted with regard to their rights to freedom of movement, choice of residence, etc.  However, the convicted, being the citizens of the Republic of Kazakhstan, retain their natural rights possessed by every person; such as: the right to life, protection of health, education, freedom of conscience and religion, respect for human dignity, use of native language, etc.

According to statistics from January 1, 2009, in the criminal and executive system there are 73 correctional institutions and 20 investigative jails.

During previous years, within the framework of the implementation of legal reform, considerable improvements of the criminal and executive system have been made in the Republic of Kazakhstan.

The transfer of correctional institutions and investigative jails which formerly belonged to the Ministry of the Interior to the jurisdiction of the Ministry of Justice, and activities regarding humanization of criminal and criminal-executive policy have made Kazakhstan an absolute leader in the reformation of the penal system in Central Asia.

In the context of improvement of the criminal-executive system, on August 6, 2007 the Government of the Republic of Kazakhstan adopted the Program of Further Development of the Criminal and Executive System of the Republic of Kazakhstan during 2007-2009 No. 673 (further referred to as “the Program”).

The Program is aimed at the improvement of the management of the Criminal and Executive System (further referred to as “the CES”), the improvement of conditions of confinement of individuals in institutions of the CES, the increase of the efficiency of execution of criminal sanctions, and security of employment for the convicted.

With the view of public control of the security of the rights of the convicted, beginning in the year 2005, public watch commissions (PWC) started to function in all regions of the Republic.  These commissions were established on the initiative of public unions and associations.

The convicted are provided with the opportunity to render worship in specially designed facilities in compliance with religious traditions.  They are allowed to have and to use religious literature and religious items of personal use.  To provide spiritual assistance, the invitation of religious ministers is permitted.

Presently, in all the correctional institutions of the Criminal and Executive System there are 36 mosques and churches and 168 meeting houses of various religions.  The number of believers amounts to 9,508.

Comprehensive studies arranged in the institutions of confinement ensure a link with the educational system in the country, which allows the convicted to receive further education after their liberation.

In the institutions of the Criminal and Executive System there are 52 comprehensive schools in which are studying 6,252 convicts who do not have a secondary education.

One of the most important activities in the organization of the educational work with the convicted, and in the re-socialization of the convicted and their return to the civil society is the development of psychological services.  Positions of psychologists are instituted in all facilities of the CES.  The total number of psychologists amounts to 224.

Nevertheless, despite the work already accomplished, there are serious problems in the penal system with regard to human rights that need to be resolved.

On the basis of statistical information on the prison population of the Republic of Kazakhstan provided by the CCES MJ RK on January 1, 2009, the International Center for Prison Studies under the London University (ICPS) has updated the information in the worldwide sheet of prison system development trends.  According to ICPS estimates, in January 2009, the Republic of Kazakhstan, with a prison index of 382 prisoners per 100,000 population, ranked 17th place (for comparison:  in 2008 – 18th place, in 2007 – 23rd place, in 2006 – 25th place), i.e. during the last 3 years there is a stable trend of the increase of the number of convicted.  On January 1, 2009, 50,394 convicted were serving their sentence in the penal system of Kazakhstan (in 2005 – 44,076).

There have been instances of the illegal placement of the convicted into penal jails and cell-type facilities and the imposition upon the convicted of unwarranted disciplinary penalties.  The administration of the institutions have allowed the illegal impedance of the right to the grant of parole, transfer to a prison colony, or the application of an order of amnesty.

The nature of appeals of the convicted testifies to the low level of knowledge of the procedure and conditions for the granting of parole, including due to sickness, the procedure and time limit for appeal of denial of parole, and also the right to the appeal of penalties imposed by the administration of institutions.

There are cases of violation of the rights of the convicted to the access to the court in the course of investigation of the grant of parole.

To the question: “What do you think, has the situation of the convicted in correctional institutions been improved after the transfer of the functions of the MI to the Ministry of Justice RK?” which was asked of 1,500 respondents by experts of the Association of Sociologists of Kazakhstan, 21.4% of respondents confirmed the improvement of the situation of the convicted, 58.4% found it difficult to respond, and 20.2% of respondents believe that the situation was not improved.  The results of sociological studies prove that there are serious problems with regard to the security of the rights of the convicted guaranteed by the Constitution, the CEС RK, and Kazakhstan’s international obligations in the sphere of human rights.

The right of citizens serving a sentence in an institution of confinement to the protection of health is not secured in full measure.  Opportunities for medical consultations and examinations by medical specialists of civil health care institutions are limited in penal institutions.  The securing of medical assistance is adversely affected by the lack of medical personnel and the low level of their salaries, due to which the majority of them is poorly motivated to properly fulfill their duties.

For instance, currently, the death rate among the convicted is a serious problem.

According to data from January 1, 2009, there are 4,347 tuberculosis patients in correctional institutions (according to data from January 1, 2008 – 3,460).  The death rate among the convicted has increased from 268 (during 2007) to 328 (according to data from January 1, 2009).
The growth of the death rate is caused not only by the fact that in the regions mentioned there are tuberculosis treatment institutions, but also by the fact that medical commissions do not certify the presence of seriously sick people in a timely manner, and management does not submit records to the court for early liberation due to sickness in a timely fashion.

Inspections have revealed numerous violations of law by institutions with special regimes.  Thus, the overcrowding of such institutions and reduction of financing for sustenance of the convicted have become the main reasons for violation of the rights of the convicted guaranteed by criminal and executive legislation and by the Standard Minimum Rules for the Treatment of Prisoners, adopted at the first UN Congress in 1955.  Moreover, the convicted were forced to stay in unfavorable conditions, which contradict sanitary and hygiene standards.

It should be noted that the condition of the majority of buildings and facilities does not meet the International Rules, which clearly determine that the convicted should be provided with sufficient space, air supply and illumination in order to preserve their health.  The majority of correctional institutions are located in buildings constructed during the 30s – 60s of the twentieth century.

As a rule, the convicted live in barrack type hostel buildings (100-150 people), which significantly impedes the reformation of the convicted and the insurance of their safety.

Overcrowding of places of confinement leads to the deterioration of sanitary and hygiene conditions, deprives the convicted of an opportunity to be alone, causes a great overload of services systems, in particular, medical care, to a great extent hinders the realization of program activities, and inevitably results in tension of relationships between the convicted themselves and between the convicted and personnel, which increases the risk of violence.

In closed institutions, the risk of cruel treatment of the convicted increases. 

In April 2007, there were instances of the torture of the convicted serving their sentence in the institution LA-155/8 of the Administration of the Committee of the Criminal and Executive System (further referred to as “the ACCES”) of the Almaty region, and in Prison No. 1 of the city of Arkalyk of the ACCES of the Kostanay region.  In a protest against illegal actions of the employees of these institutions, more than 30 convicts organized a mass mutilation.  Owing to the efforts of the Prosecutor General’s Office, an objective investigation of the commencement of criminal prosecution of the convicts who organized the mass mutilation as a sign of protest was carried out.  On the basis of the Enactment of the Constitutional Council of the Republic of Kazakhstan of February 27, 2008, the first and the fourth parts (with regard to determination of the qualifying features of the first part) of Article 361 of the Criminal Code were admitted as unconstitutional.

On the basis of the Enactment of the Constitutional Council of February 27, 2008, the court of the city of Kapshagay of the Almaty region halted the criminal procedure with regard to the convicts who participated in the mass mutilation in the institution LA-155/8.

The convicted find it problematic to receive qualified legal assistance guaranteed by Article 13 of Part 3 of the Constitution and by Article 10 of the Criminal Executive Code.  Legal services for the convicted is not included in the list of free legal assistance; and when an accusatory conviction comes into legal force, the convicted, if he has no money to pay for the services of the a lawyer, is deprived of the right to the receipt of qualified legal assistance.

***

A special concern of the Human Rights Commission is the protection of the rights of minors in correctional institutions.

In the territory of the Republic, there are 5 correctional institutions that contain convicted minors.

Violations of the right of the children to the receipt of survivors’ benefits and other social benefit payments were discovered in all correctional institutions.  According to the Law of the Republic of Kazakhstan “On Marriage and Family” children left without the support of parents and staying in educational, medical, or other institutions have the right to the alimonies, pensions, allowances and other social benefit payments due to them.

According to information from the Prosecutor General’s Office, out of 437 convicted minors living in correctional institutions, there are 122 orphans and children left without the support of parents.

However, the administration of the correctional institutions did not take action to secure their rights to the receipt of state social survivors’ benefits, which is a violation of Article 108 of the Law of RK “On Marriage and Family.”

Thus, the right of 122 convicted minors to the receipt of survivors’ benefits and other social allowances guaranteed by Article 28 of the Constitution of the Republic of Kazakhstan was violated.

In an effort to secure the rights of the convicted guaranteed by the Constitution, the CEС RK, and international documents in the field of human rights, we recommend the Government of the Republic of Kazakhstan jointly with the authorized governmental agencies implement the following measures during the period of 2009-2012:

1.
Provide the institutions of the Criminal and Executive System with competent and qualified personnel.

2.
Create the organizational and legal conditions for the expansion of application of kinds of criminal penalty alternatives to imprisonment.

It is necessary to establish probation services and renew the fixed assets and production facilities of criminal and executive institutions, which would contribute to wider application of all kinds of criminal penalty alternatives to imprisonment, the more complete employment level of the prison population, and the successful re-socialization of liberated citizens.

3.
Provide safe and adequate conditions of life for the convicted in institutions of confinement.
Continue the construction of the necessary number of institutions, which would conform to the Standard Minimum Rules for the Treatment of Prisoners.
4.
We recommend that the Ministry of Justice jointly with the Committee of Criminal and Executive System and the Republican State Enterprise “Yenbek” take the required actions to increase the employment of the convicted, which would contribute to the timely repayment of suits and the realization of their right to grant of parole.

5.
Develop a governmental program aimed at the increase of awareness and legal competence of the convicted and employees of correctional institutions with regard to issues of early liberation.

6.
Develop clear criteria for the assessment of reformation of the convicted; for instance, starting to reform, is clearly on the path of reform, and has proven to be reformed.
7.
Legislatively establish a procedure for the provision of qualified legal assistance to the convicted.
8.
Correctional institutions and investigative jails should be open to the maximum possible extent for control by agencies of civil society.  The activity of correctional institutions and investigative jails must be made public.  The closing of these institutions to the public creates ideal conditions for torture and violence.

In 2012, adopt the individual Law “On Public Control of the Observance of Human Rights in Institutions of Confinement” which would regulate the procedures for independent public, medical and other control, and the forms and methods of interaction between the administration of correctional institutions, investigative jails, and psychoneurological health care centers with NGOs and the mass media.

9.
Before the adoption of the individual Law “On Public Control of the Observance of Human Rights in Institutions of Confinement,” legislatively grant public watch commissions the right to the unexpected visit of correctional institutions, investigative jails, and jails for temporary custody in order to monitor the observance of human rights.

10.
We recommend that the Human Rights Commission under the President of the Republic of Kazakhstan and the Ministry of Justice take necessary actions to give the members of public watch commissions an opportunity to freely visit correctional institutions and investigative jails.

11.
Establish Adaptation Centers for individuals who served their sentence in institutions of confinement, since the current conditions of their confinement in criminal and executive institutions of Kazakhstan cripple their physical and psychological health, so that they typically are not capable of joining normal society life for an extended period.

12.
We recommend that the Ministry of Justice of the Republic of Kazakhstan take measures to exclude violations of the property and social rights of the minors living in the correctional institutions of the Committee of the Criminal and Executive System.

Conclusion

Despite the evident progress in the sphere of human rights protection, law-enforcement mechanisms of the Republic of Kazakhstan need significant adjustment.

Human rights have not yet become the absolute priority of governmental policy and the activity of governmental authorities.  So far, in the country there is no adequate understanding and coordination of the activities of all branches of authority with regard to the security and protection of human rights and freedoms.  The recommendations and measures suggested in the National Plan are aimed at the improvement of legislative, institutional, and control mechanisms in the sphere of human rights.  It is necessary to use more fully the law-enforcement potential of institutions of civil society, to give detailed attention to the role of legal education and the formation of a socially active individual able to protect his rights and to require of other participants of legal relationships (first of all of governmental authorities and their officials) the adequate attitude toward his rights and obligations.

Implementation of the measures of the National Plan will contribute to the cultivation of a developed human rights culture in society and to the development of effective methods of interaction between governmental authorities, NGOs, and other participants during the course of implementation of the approved recommendations.

During the course of improvement of the national legislation of the country it is necessary to create all necessary conditions for the full involvement of representatives of civil society in the discussion of draft laws and other legislation related to human rights and freedoms.

The practicality and magnitude of the work done on the National Plan includes the fact that it may become not only the necessary starting line from which begins the development of the goals and objectives of the new Concept of Legal Development of Kazakhstan, but also a criteria for the success of subsequent measures for the improvement of the mechanisms of security and protection of human rights and freedoms.

In the course of preparation of the National Plan, the experts sought to consider international experience to the fullest extent possible, in particular the experience of the development of a National Plan in Lithuania, Sweden, Australia, Spain, Azerbaijan, Moldova, Indonesia, Singapore, and the Philippines.

The work group under the coordinating role of the Human Rights Commission under the President of RK had an opportunity to discuss the intermediate results of their work in the round table format.  It is necessary to note the constructive viewpoints of all participants of the project which, in the framework of intensive dialogue, allowed the overall assessment of the situation and the elaboration of recommendations on improvement of law-enforcement practices aimed at the practical implementation of the constitutional postulate of the highest value of the human and his life, rights and freedoms.

One of the results of the implementation of the National Plan may be the development of optimal methods of interaction between legislative, executive, judicial and non-judicial, supervisory, and public agencies in the uniform rhythm of governmental and legal life.  It may possibly become the primary achievement of the National Plan.

The National Plan will allow uniting of the efforts of governmental authorities and non-governmental and international organizations in the realization of a uniform strategy and the development of general approaches and methods to legally regulating of relationships between the authorities and the opposition.
In addition, implementation of the National Plan should be oriented at the achievement of the following results:

- Implementation of international standards for human rights in the national legislation and law-enforcement practices;

- Improvement of governmental and public mechanisms for the protection of human rights;

- Consolidation of non-judicial human rights institutions including the institution of Ombudsman;

- Development of institutions of civil society and their interaction with the governmental authorities;

- Provision of effective protection of civil, political, economic, social and cultural rights of the human and citizen;

- Implementation of a special program for security of the rights of socially vulnerable sections of the population;

- Ensuring of the transparency of the activities of governmental authorities and institutions of civil society;

- Achievement of a high level of public awareness of commonly acknowledged human rights standards and of their value for each individual and society as a whole (human rights education);

- Enhancement of the legal culture of the population;

- Reduction of the risks of social tension and potential social conflicts.

Eventually, the implementation of the National Human Rights Action Plan will make it possible for Kazakhstan to achieve further success in the formation of a legal government, the strengthening of governmental and public mechanisms for human rights protection, and the establishment of a developed civil society at the level of commonly acknowledged international standards.

The work group for the National Human Rights Action Plan expresses gratitude to the UN Development Program in Kazakhstan, to the office of the UN Development Program in Bratislava, the OSCE ODIHR, governmental authorities and non-governmental organizations of the Republic of Kazakhstan, the Association of Sociologists of Kazakhstan, other institutes of civil society of Kazakhstan, international organizations accredited in Kazakhstan (the OSCE Center in Astana, the UNESCO Cluster Office in Almaty, the Office of the UN High Commissioner for Refugees, the International Organization for Migration, the UN Children’s Fund in Kazakhstan (UNICEF), the Representative Office of the European Commission in Kazakhstan, the Kyrgyz Republic and the Tajik Republic, the Representative Office of the UN High Commissioner for Human Rights in Central Asia, Embassies of Great Britain, United States of America, the Netherlands, Canada, Russia, Germany, Lithuanian Republic, Czech Republic, and Slovak Republic in Kazakhstan as well as to the Ministries of Foreign Affairs and Justice of Lithuania, the Development of International Cooperation, Integration and Gender Equality of Sweden, and the faculty of law of Saint-Petersburg State University for materials provided which were used in the preparation of this National Plan.
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Предлагаемый вниманию читателей Национальный план действий в области прав человека в Республике Казахстан на 2009-2012 годы (далее – Национальный план) представляет консолидированную программу, предусматривающую конкретные шаги по совершенствованию законодательства и правоприменительной практики, национальной системы защиты прав человека, а также улучшению осведомленности населения о правах человека и механизмах их защиты.


Национальный план действий в области прав человека одобрен Президентом Республики Казахстан 5 мая 2009 года № 32-36.125.


Национальный план подготовлен и основан на результатах Базового доклада «О ситуации с правами человека в Республике Казахстан», исследований государственных органов и неправительственных правозащитных организаций, международных организаций с использованием данных социологического опроса.


Констатируя положительную динамику в развитии правозащитных механизмов страны, Национальный план раскрывает наличие отдельных пробелов в законодательной базе и правоприменительной практике, отсутствие должной координации и системности в работе государственных органов и правозащитных НПО.


Претворение в жизнь рекомендаций Национального плана позволит Казахстану достичь новых успехов в построении правового государства, укреплении государственных и общественных механизмов защиты прав человека, создании развитого гражданского общества на уровне общепризнанных международных стандартов.


Материалы, содержащиеся в Национальном плане, будут полезны органам законодательной, исполнительной и судебной ветвей власти, правоохранительным органам, адвокатам, представителям институтов внесудебной защиты прав человека, неправительственных и международных организаций, других общественных объединений, дипломатических служб, аккредитованных в Казахстане.


		

[image: image2.png]Kazakhstan






		Издание Национального плана осуществлено в партнерстве с Программой Развития ООН в Казахстане в рамках проекта «Укрепление национального потенциала для разработки Национального плана действий в области прав человека в Казахстане».



		[image: image3.jpg]







		Публикация Национального плана подготовлена при технической поддержке Посольства Великобритании в Казахстане и Кыргызстане.





СОДЕРЖАНИЕ


Вступительное слово Председателя Комиссии по правам человека   


при Президенте Республики Казахстан……………………………….


Приветственное слово Резидента - Координатора ООН/


Постоянного Представителя ПРООН в Казахстане…………………


Введение……………………………………………………………….     4


          Право на жизнь………………………………………………………….   7 


Право на частную жизнь и защиту персональных данных…………….9


Право на свободу передвижения и выбора 


          места жительства……………………………………………………….. 19


Право на объединение……………..…………………………………..  28


Право на свободу мысли, совести и религии …………..……………. 41


Право на свободу мирных собраний и митингов…………………….. 51


          Право на свободу слова и получение информации…………………..  59


Право на участие в управлении делами государства


          (свободные и справедливые выборы)…………………………………. 61


Права человека в сфере трудовых отношений.


          Право на социальное обеспечение…………………………………….  72


Право на охрану здоровья, медицинскую помощь  …………………  81


Права лиц с ограниченными возможностями (инвалидов) …..……..  86


Права оралманов………………………………………………………..  98 


Права ребенка…………………………………………………………  104


          Права женщин………………………………………………………..    119


Права национальных меньшинств…………………………………..   126


          Правовое просвещение населения………………………………….    133


          Права лиц, относящихся к социально-защищаемым слоям


          населения, на получение бесплатной квалифицированной 


          юридической помощи……………………………………………….    139


          Права человека в стадии предварительного следствия


          и дознания…………………………………………………………….   142


          Право на свободу от пыток и других жестоких или 


          унижающих достоинство видов обращения и наказания………….   146 


          Право на справедливое судопроизводство…………………………    156


          Права человека в стадии исполнения судебных 


          решений……………………………………………………………….    169


          Права осужденных……………………………………………………   174


          Заключение…………………………………………………………...     181


Список членов рабочей группы, подготовивших Национальный


план действий в области прав человека.............................................  184         


          Введение


Как известно, идея разработки национальных планов действий в области прав человека была сформулирована в ходе работы Всемирной конференции по правам человека в Вене в 1993 году. Венская декларация и Программа действий для выработки конкретных универсальных мероприятий по эффективному и долгосрочному улучшению ситуации в области прав человека, принятые в рамках данной конференции и утвержденные Генеральной Ассамблеей ООН, рекомендовали каждой стране рассмотреть возможность разработки Национального плана действий в области прав человека.


Казахстан, став независимым государством, равноправным членом мирового сообщества, активно демонстрирует важность работы в области прав человека и демократизации общества, концентрирует усилия на формировании правовых рамок и создании механизма его обеспечения. За годы независимости Республикой Казахстан предприняты серьезные шаги по закреплению международных стандартов в области прав человека в национальном законодательстве.


Вместе с тем, сложившаяся практика показывает, что в Казахстане работа государственных органов и неправительственных организаций в сфере обеспечения и защиты прав человека характеризуется отсутствием единства и координации. Ряд инициатив со стороны государственных органов в данной сфере не находит должного отклика со стороны казахстанских НПО и международных организаций, и не предусматривает участия в них властных структур.


Основными причинами сложившегося положения дел являются – отсутствие достаточного опыта и традиций, концептуально-методической адаптации мировой правозащитной мысли к нашей действительности, необходимой правовой базы. Исходя из изложенного, на сегодняшний день представляется важным создание правозащитного комплекса, который способствует системной и скоординированной организации работы в сфере защиты и поощрения прав человека. Настоящий Национальный план действий в области прав человека в Республике Казахстан на 2009-2012 годы (далее – Национальный план), является консолидированной программой, предусматривающей конкретные шаги по совершенствованию законодательства о правах человека, национальной системы защиты прав человека, а также улучшению осведомленности населения о правах человека и механизмах их защиты.


Национальный  план – первый в истории стран Центральной Азии и Казахстана развернутый документ, формулирующий основные направления внутренней и внешней политики Республики Казахстан в сфере прав человека и содержащий конкретные предложения по совершенствованию механизмов и процедур их защиты.


Национальный план был подготовлен и составлен рабочей группой, образованной в соответствии с резолюцией международного круглого стола от 17 апреля 2006 года, посвященного вопросам разработки Национального плана действий в области прав человека на 2009-2012 годы. Состав рабочей группы был подобран на паритетной основе: 50% членов рабочей группы составляли представители НПО и 50% - представители государственных органов.


Целью Национального плана является информирование Главы государства, Парламента и Правительства Республики Казахстан о ситуации с правами человека в Казахстане, выявление пробелов в национальном законодательстве и правоприменительной практике, уровня правовой защищенности человека и его информированности о своих правах, узловых проблем в сфере защиты  прав человека, а также совершенствование деятельности национальных правозащитных институтов и конкретные шаги по их решению. 


Кроме того, данный Национальный план способствует:


- определению приоритетных направлений работы в сфере защиты прав человека, требующих безотлагательных, скоординированных действий всех ветвей власти и НПО при широкой и активной поддержке населения;


- привлечению внимания властных структур и общественности к неблагополучным ситуациям и нерешенным проблемам в области прав человека;


- определению основных направлений развития законодательной и правоприменительной практики в Казахстане в области прав человека, содействующей созданию комплексной целостной системы защиты прав человека, сочетающей в себе внутринациональные и международные стандарты и нормы, государственные и общественные механизмы;


- установлению тесной координации внутригосударственной (национальной) системы защиты прав человека с международно-правовыми системами;


- развитию правового просвещения населения.


При подготовке Национального плана использованы рекомендации Базового доклада и ежегодных докладов Комиссии по правам человека, данные, предоставленные государственными органами, неправительствен-ными правозащитными организациями Республики Казахстан (далее – НПО РК), международными неправительственными организациями, международными организациями, аккредитованными в Казахстане, а также результаты социологических исследований «Права человека в Казахстане: общественное мнение», проведенных по заказу Программы Развития ООН в Казахстане, независимой Ассоциацией социологов Казахстана, являющейся постоянным членом Международной ассоциации социологов (ISA). В Национальном плане также использованы сведения, полученные в результате посещения членами рабочей группы учреждений пенитенциарной системы, здравоохранения, социальной защиты, образования, культуры, объектов строительства и других организаций; материалы международных конференций, «круглых столов» и семинаров, тренингов, проведенных Комиссией по правам человека совместно с государственными органами и НПО РК, международными организациями в сфере прав человека в период с 2000 по 2008 годы; результаты обобщения и анализа обращений физических и юридических лиц в Комиссию по правам человека. 


В концептуальной части Национального плана анализируются вопросы обеспечения гражданских, политических, социальных, экономических и культурных прав человека и гражданина.


Так, в первом разделе  детально анализируются вопросы соблюдения прав человека на жизнь и неприкосновенность личной жизни, на свободу передвижения и выбора места жительства, на свободу мысли, совести и религии, на свободу объединений, на проведение мирных собраний и митингов, на участие в управлении делами государства (свободные и справедливые выборы), на свободу слова и получение информации,  на охрану здоровья и медицинскую помощь. В контексте соблюдения гражданских, социальных и экономических прав представлены результаты специальных исследований рабочей группы, посвященные актуальным вопросам соблюдения прав человека и обеспечения законности в сферах миграционных и трудовых отношений. Кроме того, в данном разделе отражены актуальные вопросы соблюдения прав лиц с ограниченными возможностями (инвалидов), оралманов, прав ребенка, женщин,  национальных меньшинств, правового просвещения населения.  Во втором разделе Национального плана анализируются вопросы обеспечения прав граждан на получение бесплатной квалифицированной юридической помощи,  соблюдение  прав человека и гражданина в ходе предварительного следствия и дознания; в сфере отправления правосудия по уголовным, гражданским и административным делам; в стадии исполнительного производства; в пенитенциарной системе.


Следует отметить, что Республика Казахстан является участником более 60 многосторонних универсальных международных договоров в сфере прав человека, в том числе Международного пакта о гражданских и политических правах, Международного пакта об экономических, социальных и культурных правах, Конвенции против пыток и других жестоких, бесчеловечных или унижающих достоинство видов обращения и наказания, Международной конвенции против всех форм расовой дискриминации, Конвенции о правах ребенка, Конвенции о ликвидации всех форм дискриминации в отношении женщин, Конвенции о статусе беженцев и Протокола к ней. 


В контексте вышеперечисленных ратифицированных международных договоров во всех главах Национального плана представлен сравнительно-правовой анализ национального законодательства, регулирующего сферу прав человека на предмет его соответствия международным стандартам, а также заключения  и рекомендации по совершенствованию национального законодательства и правоприменительной практики в области защиты прав человека, указаны конкретные меры, реализуемые Правительством Республики Казахстан  в сфере защиты прав человека на  2009-2012 годы.


Ситуационный анализ социологических исследований по оценке эффективности правозащитной деятельности государственных органов, НПО и СМИ в сфере защите прав человека в рамках проекта «Права человека в Казахстане: общественное мнение» приведен во всех главах Национального плана в контексте с конкретными видами прав человека.


В заключении подводятся итоги ожидаемых результатов по реализации Национального плана действий и формулируются дальнейшие перспективы по совершенствованию правозащитных механизмов в Казахстане.


                                      Право на жизнь 


Право на жизнь образует первооснову всех других прав и свобод, складывающихся в этой сфере. Оно представляет собой абсолютную ценность мировой цивилизации, поскольку все остальные права утрачивают смысл и значение в случае гибели человека. Это фундаментальное право вполне допустимо рассматривать  как право личности на свободу от любых незаконных посягательств на ее жизнь со стороны государства, его представителей либо частных лиц.


Социальные условия права на жизнь обеспечиваются рядом конституционных установлений: правом на условия труда, отвечающие требованиям безопасности и гигиены  (пункт 2 статьи 24 Конституции РК); социальным обеспечением по возрасту и в случае болезни, инвалидности, потери кормильца (статья 28); правом на охрану здоровья и медицинскую помощь в государственных и частных лечебных учреждениях здравоохранения, развитием системы здравоохранения (статья 29) и другими гарантиями. 


По сути дела все остальные права так или иначе объединяются вокруг права на жизнь. Например, такие права, как право на социальную защиту, на благоприятную окружающую среду, на достойную жизнь, равно как право на свободу от жестоких видов обращения и наказания, выступают в качестве дополнительных инструментов, обеспечивающих его эффективную реализацию. Государство обязано признать эти права и создавать благоприятные для жизни человека условия всеми имеющимися средствами. Не случайно преступления против жизни и здоровья личности составляют категорию особо тяжких уголовно наказуемых деяний.


Отдельная проблема в этой области – право государства на применение смертной казни в качестве исключительной меры наказания лицам, совершившим особо тяжкие преступления. Право на жизнь выступает и как ограничитель смертной казни. 


В статье 15 Конституции Республики Казахстан 1995 года (далее – Конституция РК) закреплено:

     
1. Каждый имеет право на жизнь. 


2. Никто не вправе произвольно лишать человека жизни. Смертная казнь устанавливается законом как исключительная мера наказания за  террористические преступления, сопряженные с гибелью людей, а также за особо тяжкие преступления, совершенные в военное время, с предоставлением приговоренному права ходатайствовать о помиловании.


Формулировка «Никто не вправе произвольно лишать человека жизни. Смертная казнь устанавливается законом как исключительная мера наказания за  террористические преступления, сопряженные с гибелью людей, а также за особо тяжкие преступления, совершенные в военное время, с предоставлением приговоренному права ходатайствовать о помиловании» соответствует пункту 2 статьи 6 Международного пакта о гражданских и политических правах (далее - МПГПП) и толкованию этой статьи,  приведенному  в пункте 7 Замечания общего порядка № 6 Комитета ООН по правам человека.


Согласно части 5 статьи 6 Уголовного кодекса РК смертная казнь в порядке помилования может быть заменена пожизненным лишением свободы или лишением свободы на срок двадцать пять лет с отбыванием наказания в исправительной колонии особого режима, что соответствует пункту 4 статьи 6 МПГПП.

17 декабря 2003 года Президент Республики Казахстан Нурсултан Назарбаев подписал Указ «О введении в Республике Казахстан моратория на смертную казнь». Данный Указ подписан Главой государства в соответствии с пунктом 1 статьи 15 Конституции Республики Казахстан, закрепляющим право каждого на жизнь, который был направлен на реализацию положений Концепции правовой политики Республики Казахстан о дальнейшей гуманизации уголовного законодательства и является закономерным продолжением курса на ограничение применения смертной казни. 


Многочисленные социологические опросы свидетельствуют о том, что большинство населения нашей страны считает преждевременной полную отмену смертной казни. Мнение общества нельзя не учитывать, поэтому в свое время в качестве очередного шага к дальнейшему ограничению применения исключительной меры наказания был выбран мораторий на исполнение смертной казни.


Указ предусматривает приостановление исполнения судами приговоров о смертной казни. Полагаем оправданным введение пожизненного лишения свободы как альтернативы смертной казни. При этом сама смертная казнь как вид уголовного наказания не отменяется, а лишь приостанавливается исполнение вынесенных судами смертных приговоров. Мораторий является бессрочным, но при необходимости может быть отменен.


Есть все основания полагать, что появление института пожизненного заключения сведет случаи вынесения судами смертных приговоров до минимума, что создаст реальные предпосылки для возможного полного отказа от смертной казни.


В данное время идет дискуссия по вопросу о возможности подписания и ратификации Казахстаном Второго Факультативного протокола к Международному пакту о гражданских и политических правах и полному отказу нашей страны от применения смертной казни  в качестве уголовного наказания. Это напрямую связано с провозглашением Конституцией РК принципа неотъемлемой ценности жизни человека и ее защиты.


Внесенные в статью 15 Конституции РК изменения значительно сужают рамки применения смертной казни, делегируя окончательное решение этого вопроса закону. Но закон до сих пор не принят из-за разногласий по вопросу о необходимости сохранения смертной казни или, напротив, о полном отказе от ее применения.


Сторонники  сохранения смертной казни мотивируют свою позицию опасностью роста особо тяжких преступлений. Между тем, со дня введения моратория на исполнение смертной казни такого явления не наблюдалось, хотя наказание в виде смертной казни фактически не действовало. Осужденные, приговоренные по приговорам прошлых лет (в основном до введения моратория) к смертной казни, содержались в местах лишения свободы и отбывали именно лишение свободы. Теперь им всем смертная казнь заменена другими видами наказаний.


Можно смело выразить уверенность в том, что мораторий на исполнение смертной казни в ближайшие годы, а может быть и вообще, отменен не будет. Следовательно, даже если по приговору когда-то и будет назначена смертная казнь, то она исполняться не будет.  Возникает вопрос, для чего же тогда из года в год накапливать число таких осужденных? Разве что для того, чтобы в последующем их опять помиловать? А до этого статус лиц, приговоренных к смертной казни, на которых распространяется действие моратория, юридически неопределенен, что существенно нарушает их права.


Многие страны отказались от применения смертной казни, среди них есть и развитые европейские страны, и страны с проблемами в области экономики, политической жизни, правопорядка.


Наличие в Уголовном кодексе наказания в виде смертной казни является лишь поводом для утверждений о репрессивности, негуманности уголовной политики в Казахстане. Следовательно, необходимо внести соответствующие изменения в Уголовный кодекс.


В Казахстане  нет практики внесудебных или произвольных казней или насильственных исчезновений людей, осуществляемых правоохранительными органами или органами национальной безопасности.


Тем не менее, представляется необходимым при реализации положений МПГПП подходить к  толкованию права на жизнь как можно шире, в том числе в соответствии с пунктом 5 Замечания общего порядка Комитета ООН по правам человека № 6, что защита этого права в широком смысле требует принятия конструктивных мер в различных сферах, например, снижения детской смертности и увеличения продолжительности жизни, борьбы с бедностью и болезнями и т.д.
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		В целях совершенствования национальных  механизмов защиты прав человека и гражданина в Республике Казахстан, усиления международных механизмов защиты прав человека и для полной отмены смертной казни ратифицировать второй Факуль-тативный протокол Между- народного пакта о гражданских и политических правах от 15 декабря 1989 года, направленный на отмену смертной казни (резолюция Генеральной Ассамблеи ООН 44/128 от 15 декабря 1989 года).

		2011 год

		Министерство юстиции,


Министерство иностранных дел, с участием


Генеральной прокуратуры, Верховного Суда и Комиссии по правам человека






		2.

		Проведение «круглых столов», семинаров, конференции по вопросу отмены смертной казни

		2009 -2010 г.г.

		Министерство юстиции,


Генеральная прокуратура, Верховный Суд, Министерство иностранных дел, Комиссия по правам человека,  правозащитные НПО (по согласованию),


Программа Развития ООН (по согласованию),


Центр ОБСЕ в Астане (по согласованию)





Право на частную жизнь и защиту персональных данных


Частная жизнь (прайвеси) - фундаментальное право человека, признанное в Всеобщей декларации прав человека ООН, Международном пакте о гражданских и политических правах и многих других международных и региональных соглашениях. Частная жизнь лежит в основе человеческого достоинства и других ключевых ценностей, таких как свобода собраний, свобода совести, свобода объединения и слова. Частная жизнь стала одним из наиболее значимых прав человека в современную эпоху. 


Почти все страны мира признают право на частную жизнь в своих конституциях. Как минимум, эти конституционные нормы включают право на неприкосновенность жилища и тайну коммуникаций. В некоторых новых конституциях есть также упоминания об ограничении  права доступа к персональным данным. 


Согласно статье 17 Международного пакта о гражданских и политических правах, ратифицированного Республикой Казахстан: «1. Никто не может подвергаться произвольному или незаконному вмешательству в его личную и семейную жизнь, произвольным или незаконным посягательствам на неприкосновенность его жилища или тайну его корреспонденции или незаконным посягательствам на его честь и репутацию.


2. Каждый человек имеет право на защиту закона от такого вмешательства или   таких посягательств».


В 1988 году на своей Тридцать второй сессии Комитет ООН по правам человека принял Замечание общего порядка №16 к этой статье МПГПП: 


«1. Статья 17 предусматривает право каждого человека на защиту от произвольного или незаконного вмешательства в его личную и семейную жизнь, произвольных или незаконных посягательств на неприкосновенность его или тайну его жилищ, корреспонденции, а также от незаконных посягательств на его честь и репутацию. По мнению Комитета, это право должно быть подкреплено гарантиями от любого такого вмешательства и таких посягательств, независимо от того, совершаются ли они государственными органами, физическими или юридическими лицами. Обязательства, вытекающие из данной статьи, требуют от государства принятия законодательных и других мер для действенного запрещения такого вмешательства и таких посягательств, а также защиты этого права…


3. Термин «незаконное» означает, что вмешательство вообще не может иметь места за исключением случаев, предусмотренных законом. Вмешательство, разрешаемое государствами, может совершаться только на основании закона, который должен в свою очередь соответствовать положениям, целям и задачам Пакта.


4. Выражение «произвольное вмешательство» также связано с защитой права, предусмотренного в статье 17 МПГПП. По мнению Комитета, выражение «произвольное вмешательство» может также распространяться на допускаемое законом вмешательство. Введение понятия произвольности призвано обеспечить, чтобы даже вмешательство, допускаемое законом, соответствовало положениям, целям и задачам Пакта и в любом случае являлось обоснованным в конкретных обстоятельствах. … 


7. Поскольку все люди живут в обществе, защита личной жизни не может быть абсолютной. Вместе с тем компетентные государственные органы должны иметь возможность запрашивать только ту информацию, касающуюся личной жизни индивида, получение которой необходимо в интересах общества, как они понимаются в Пакте. …


10. Законом должны регулироваться сбор и хранение информации личного характера государственными властями или частными лицами или органами в компьютерах, банках данных или как-либо иначе. Государства должны принимать эффективные меры к тому, чтобы информация, касающаяся личной жизни какого-либо лица, не попадала в руки лиц, которые не имеют разрешения на её получение, обработку и использование, и к тому, чтобы такая информация никогда не использовалась в целях, не совместимых с целями Пакта. Для наиболее эффективной защиты своей личной жизни каждое лицо должно иметь право удостовериться в ясной форме, содержится ли в автоматизированных файлах данных информация личного характера, и если содержится, то какая и с какой целью. Каждое лицо должно иметь также возможность удостовериться, какие государственные органы или частные лица или органы контролируют или могут контролировать их файлы. Если в таких файлах содержится неправильная информация личного характера или если она собиралась или обрабатывалась в нарушение положений закона, каждое лицо должно иметь право потребовать исправления или изъятия этой информации».


Международная практика в области защиты частной жизни и персональных данных идет по пути принятия специальных законов, призванных защитить частную жизнь человека. 


В качестве основных причин, обосновывающих необходимость принятия таких законов, называются:


- необходимость исправления ошибок прошлых лет. Принятие соответствующих законов позволяет исправить последствия нарушений прав человека при тоталитарных режимах прошлых лет;


- способствование развитию электронного бизнеса. Законы, касающиеся частной жизни, включены в пакеты законов, направленные на установление единых правил электронной торговли;


- обеспечение соответствия национального законодательства международным обязательствам.


Тем не менее, международный опыт принятия и реализации законов и иных форм защиты свидетельствует, что нарушение частной жизни по-прежнему остается большой проблемой. Во многих странах законодатели «не поспевают» за техническим прогрессом, и это ведет к появлению больших пробелов в области защиты прав человека. Иногда правоохранительные органы и спецслужбы оказываются наделенными исключительными полномочиями. Наконец, в отсутствие должного контроля над исполнением законов само по себе существование закона еще не означает действенной защиты. 


Во многих демократических странах широко распространены нарушения прав человека, связанные с контролем за коммуникациями. 


Даже в странах с жесткими законами, охраняющими частную жизнь, правоохранительные органы все еще содержат огромные досье на граждан, которых ни в чем не обвиняют и даже не подозревают в совершении преступлений. 


В целом защита права на частную жизнь сталкивается со многими угрозами.


Сложность информационных технологий все время растет. Появляются новые возможности сбора, анализа и распространения информации о частных лицах, и это заставляет задуматься о срочном введении в действие соответствующих законов. Новые исследования в области медицины и здравоохранения, телекоммуникации, широкие возможности транспортировки и перемещения финансовых средств значительно увеличили количество доступной информации о каждом человеке. Мощные компьютеры, связанные высокоскоростными линиями, могут быть использованы для составления подробного досье на любого члена общества, и для этого уже не требуется единая центральная ЭВМ. Новые технологии, разработанные первоначально для оборонных нужд, берут на вооружение правоохранительные органы, государственные структуры и частные фирмы. 


Как следует из опросов общественного мнения, люди во многих странах мира сейчас больше опасаются нарушения частной жизни, чем когда бы то ни было в новейшей истории. Целые группы граждан в разных странах выражают свою озабоченность вторжением в их частную жизнь, и это заставляет все большее число государств принимать законы, специально направленные на защиту частной жизни. 


Сегодня очевидно, что информационные технологии развиваются с огромной скоростью. Возможности вторжения в частную жизнь - или, по крайней мере, потенциальные возможности - тоже возрастают. 


Кроме этих очевидных аспектов, есть также целый ряд важных факторов, влияющих на нарушения частной жизни: 


глобальность, то есть исчезновение географических границ для потока данных. Развитие Интернета - вот, возможно, наиболее известный тому пример. 


конвергенция, то есть устранение технологических барьеров между системами. Современные информационные системы беспрепятственно взаимодействуют, могут обмениваться друг с другом и обрабатывать разные типы данных. 


мультимедиа, то есть современные формы представления данных и изображений; информация, представленная в одном формате, может быть легко конвертирована в другие форматы. 


В этих условиях необходимо соответствующее международным тенденциям и современным вызовам правовое регулирование обеспечения права на частную жизнь.


Из всех прав человека, которые известны в международном законодательстве, прайвеси сложнее всего определить и классифицировать. Определения прайвеси широко варьируются в зависимости от обстоятельств. Во многих странах концепция прайвеси замыкается на защите данных (прайвеси интерпретируется в терминах защиты персональных данных). Вне этих достаточно жестких рамок прайвеси часто рассматривается как черта, за которую общество не должно переступать, вмешиваясь в частную жизнь.


В этом случае прайвеси можно разделить на: 


информационное прайвеси, которое включает регулирование сбора и обработки персональных данных, таких как банковская и медицинская информация; 


физическое прайвеси, касающееся защиты физической целостности человека от постороннего вмешательства, такого, например, как исследование внутренних органов; 


прайвеси коммуникаций, которое означает сохранность и неприкосновенность почтовых сообщений, телефонных переговоров, электронной почты и других видов связи, а также 


территориальное прайвеси, означающее ограничения на вторжение в жилище, а также на рабочее место и в общественных местах. 


В основе современных моделей обеспечения частной жизни лежит принцип «охраны  права». В соответствии с этим принципом государство обязано обеспечивать законодательную защиту персональной информации, касающейся граждан. 


Эта законодательная защита должна касаться:


- использования персональных карточек или досье, которые в той или иной степени используются практически во всех странах мира. Типы карточек, их назначение и объем информации различны и содержащиеся в них персональные данные используются в разных целях. Системы сбора информации могут быть направлены на борьбу с экстремизмом или терроризмом или просто являться частью национальных систем регистрации. Национальная система идентификации требует дополнения ее защитой частной жизни;


- биометрии, то есть процесса сбора, обработки и хранения данных о физических характеристиках человека с целью его идентификации. Наиболее популярными биометрическими системами являются сканирование сетчатой оболочки глаза, исследование геометрии руки, дактилоскопия, распознавание голоса и цифровая (хранящаяся в электронном виде) фотография. Биометрия привлекает внимание правительств и частных фирм, так как, в отличие от других видов идентификации личности (карточки или документы), она обеспечивает полную и точную идентификацию. При этом больше всего споров вызывает технология идентификации ДНК. Она использует новейшие технологические достижения, позволяющие за считанные минуты сравнивать анализы ДНК с огромной базой данных. Это также требует эффективных средств правовой защиты частной жизни;


- контроля за коммуникациями, поскольку практически во всех странах предусмотрена возможность контроля за телефонными, телексными и телефаксными сообщениями. В большинстве случаев этот контроль осуществляется по инициативе и при непосредственном участии правоохранительных органов. Незаконный доступ к коммуникациям имеет место в большинстве стран, и объемы полученной таким образом информации достигают огромных размеров. Правоохранительные органы традиционно работают вместе с телекоммуникационными компаниями с тем, чтобы сделать системы контроля за телефонными переговорами «удобными» для использования на дистанции. Эти договоренности имеют вид предоставления спецслужбам доступа к коммуникациям вплоть до установки систем автоматического съема информации. Законодательные ограничения такой деятельности необходимы для обеспечения прайвеси и защиты прав человека на частную жизнь.


- перехвата сообщений Интернет и почты. В последнее десятилетие Интернет стал важнейшим средством коммуникаций и исследований. Технология развивается по экспоненте, и количество пользователей с каждым годом увеличивается на миллионы. Интернет все чаще используется в коммерческих операциях. Возможности, скорость, надежность Интернета постоянно увеличиваются, а вместе с ними растет и количество новых подходов к использованию Сети. Но эта гибкая структура не защищена от вторжения и контроля со стороны властей. Поскольку компьютерные сети - явление относительно новое, для него еще не созданы законодательные правила, подобные тем, которые применяются при регулировании телефонного права. Правоохранительные органы и службы национальной безопасности по всему миру работают над разработкой систем перехвата и анализа электронной почты и всей информации, передаваемой через Интернет. В этой ситуации также необходимы гарантии защиты прайвеси.


- видеонаблюдения. В последние годы использование видеокамер наблюдения (по всему миру приняло невиданные доселе масштабы). Их использование в частном секторе становится все более популярным. Такие системы основаны на сложной технологии, включающей ночное видение, компьютерное управление, датчики движения (систему можно запрограммировать так, что сигнал тревоги будет включаться, если в «поле зрения» камеры произошло какое-либо движение). Следует отметить, что скрытое видеонаблюдение в некоторых местах можно сделать без каких-либо помех. Использование данных видеонаблюдения также должно подлежать правовому регулированию с целью защиты прайвеси.


- наблюдения за рабочим местом. Работники практически во всех странах подвергаются тщательному наблюдению со стороны менеджеров. Законодательная защита, как правило, в таких случаях невелика, потому что наблюдение часто является одним из условий приема на работу. Пока компании пытаются легализовать этот контроль, становится понятно, что не все его виды действительно законны. В этой связи необходимы законодательные ограничения на видеонаблюдения и закрепление обязанности  работодателя согласовывать подобные вопросы с работником. 


Казахстанское законодательство содержит ряд норм, касающихся защиты частной жизни. 


Во-первых, это положения ст.18 Конституции РК:


«1. Каждый имеет право на неприкосновенность частной жизни, личную и семейную тайну, защиту своей чести и достоинства. 


2. Каждый имеет право на тайну личных вкладов и сбережений, переписки, телефонных переговоров, почтовых, телеграфных и иных сообщений. Ограничения этого права допускаются только в случаях и в порядке, прямо установленных законом». 


Во-вторых, положения ст.25 Конституции РК: 


«1. Жилище неприкосновенно. Не допускается лишение жилища, иначе как по решению суда. Проникновение в жилище, производство его осмотра и обыска допускаются лишь в случаях и в порядке, установленных законом…». 


Далее неприкосновенность частной жизни опосредованно защищена процессуальным законодательством.


Согласно ст. 16 УПК РК 


«Частная жизнь граждан, личная и семейная тайна находятся под охраной закона. Каждый имеет право на тайну личных вкладов и сбережений, переписки, телефонных переговоров, почтовых, телеграфных и иных сообщений. Ограничения этих прав в ходе уголовного процесса допускаются только в случаях и в порядке, прямо установленных законом».


Основания и порядок наложения ареста на корреспонденцию, перехвата сообщений, прослушивания и записи переговоров изложены в ст.ст.235-237 УПК РК.

Согласно статье 17 УПК РК «Жилище неприкосновенно. Проникновение в жилище против воли занимающих его лиц, производство его осмотра и обыска допускается лишь в случаях и в порядке, установленных законом».


Основания и порядок проникновения в жилище для производства осмотра и обыска изложены в главах 27 и 29 УПК РК.


Согласно статье 10 ГПК РК «Частная жизнь граждан, личная и семейная тайна находятся под охраной закона. Каждый имеет право на тайну личных вкладов и сбережений, переписки, телефонных переговоров, почтовых, телеграфных и иных сообщений. Ограничения этих прав в ходе гражданского процесса допускаются только в случаях и в порядке, прямо установленных законом».


Наконец, согласно статье 18 Кодекса об административных правонарушениях Республики Казахстан (КоАП РК) «Частная жизнь граждан, личная и семейная тайна находятся под охраной закона. Каждый имеет право на тайну личных вкладов и сбережений, переписки, телефонных переговоров, почтовых, телеграфных и иных сообщений. Ограничения этих прав в ходе производства по делу об административном правонарушении допускаются только в случаях и в порядке, прямо установленных законом».


В ст.ст. 142, 143, 144 и 145 Уголовного кодекса РК устанавливается уголовная ответственность, соответственно, за нарушение неприкосновенности частной жизни, незаконное нарушение тайны переписки, телефонных переговоров, почтовых, телеграфных или иных сообщений, разглашение врачебной тайны, нарушение неприкосновенности жилища.  


Тем не менее, данных правовых норм недостаточно для обеспечения гарантий  соблюдения этого права всеми государственными органами, частными  лицами и организациями. Административное законодательство вообще не содержит статей, непосредственно касающихся ответственности за нарушение права граждан на частную жизнь. Ответственность за отказ в предоставлении информации (ст.84 КоАП РК), распространение сведений о виновности до вступления в законную силу обвинительного приговора суда (ст.86 КоАП РК) или ответственность за нарушение тишины (ст.333 КоАП РК) трудно отнести к мерам по защите права на частную жизнь.


В связи с этим для приведения казахстанского законодательства в соответствие с международными стандартами в области защиты права на частную жизнь необходимо принятие специального законодательства, которое бы гарантировало защиту и от незаконного, и от произвольного вмешательства, как это отражено в Замечании общего порядка Комитета ООН по правам человека. 


Необходимо, чтобы казахстанское законодательство содержало определение всех понятий, используемых в статье 17 МПГПП, в соответствии с рекомендациями Комитета ООН по правам человека и международной практикой.  


Например, понятие «жилище» должно для этих целей истолковываться не только как место, где человек проживает, но и где он занимается обычными делами, включая место работы.


Следует  отметить, что на практике часто встречаются факты нарушения прав граждан на неприкосновенность частной жизни, личную и семейную тайну таможенными органами Республики Казахстан. В частности, ими указывается на действующее таможенное правило об обязательном предоставлении гражданами вывозимых видеокассет, аудиокассет, дисков и фотопленок для предварительного просмотра на предмет содержания в них запрещенной информации.


По мнению рабочей группы, требование таможенных органов вызывает обоснованные нарекания граждан в силу сложности их выполнения и способствует коррупционным правонарушениям со стороны сотрудников таможенных органов. 


Опрос, проведенный Ассоциацией социологов Казахстана среди 1500 респондентов, показал, что 19% опрошенных дали  отрицательную оценку ситуации в области защиты прав на неприкосновенность частной жизни. 65,3% опрошенных дали положительную оценку государственным механизмам защиты прав на неприкосновенность частной жизни. 15,7 % опрошенных затруднились с ответом. В целом, результаты социологического анализа ситуации с защитой прав человека на неприкосновенность частной жизни позволяет сделать вывод о том, что государственные механизмы  защиты прав на неприкосновенность частной жизни совершенствуются с учетом международных обязательств Казахстана в сфере прав человека, за исключением некоторых фактов нарушения законности и прав человека отдельными должностными лицами, другими лицами.


Наконец, необходимо определить какие органы отвечают за защиту права на частную жизнь, и какие эффективные процедуры для этого существуют.


		№№

		Мероприятия 

		Сроки 

		Исполнители



		1.

		Изучение зарубежного опыта применения различных моделей защиты частной жизни 

		2 –ой -3-ий кварталы 2009 г.

		Министерство юстиции,


Генеральная прокуратура,


Комиссия по правам человека



		2.

		Проведение «круглых столов», семинаров, конференций по вопросу применения различных моделей защиты частной жизни

		4-ый квартал 2009 г.

		Министерство юстиции,


Генеральная прокуратура, Верховный Суд, Министерство иностранных дел, Комиссия по правам человека,  правозащитные НПО (по согласованию),


Программа Развития ООН (по согласованию),


Центр ОБСЕ в Астане (по согласованию).



		3.

		Разработка концепции законодательства о защите права на частную жизнь

		2-ый квартал 2010 г.

		Министерство юстиции


 с участием Генеральной прокуратуры



		4

		Обсуждение концепции законодательства о защите права на частную жизнь с проведением круглого стола (конференции)

		3-ый квартал 2010 г.

		Министерство юстиции,


Генеральная прокуратура,


Верховный Суд, Комиссия по правам человека



		5.

		Разработка проекта Закона о защите частной жизни и персональных данных и проекта закона о внесении изменений и дополнений в иные законодательные акты по вопросам защиты частной жизни

		4-ый квартал 2010 г.

		Министерство юстиции



		6.

		Обсуждение проекта закона о защите частной жизни и персональных данных и проекта закона о внесении изменений и дополнений в иные законодательные акты по вопросам защиты частной жизни с проведением круглого стола 

		1-ый квартал 2011 г.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                     

		Министерство юстиции



		7

		В целях обеспечения конституционных прав граждан на неприкосновенность частной жизни, личную и семейную тайну, проверить соответствие норм подзаконных актов, регулирующих таможенные правила вывоза и ввоза имущества физическими лицами, нормам Конституции, законам Республики Казахстан и ее международным обязательствам в сфере прав человека, привести процедуру таможенного оформления имущества физических лиц в соответствие с общепризнан-   ными международными   стан-  


дартами

		2010-2011 годы

		Министерство юстиции, Генеральная прокуратура,


Комитет таможенного контроля Министерства финансов



		8

		Регулярно освещать в СМИ актуальные вопросы защиты прав человека для широких слоев населения республики, включая публикацию памяток о правах человека при задержании, аресте, при заключении договоров, поступ- лении в ВУЗ, на работу и увольнении и т.п.

		2009-2012 годы

		Министерство культуры и информации,


Генеральная прокуратура,


Министерство юстиции,


Министерство образования и науки,


Министерство труда и социальной защиты населения, Комиссия по правам человека





                Право на свободу передвижения и выбора место жительства


В соответствии с общепринятыми принципами и нормами международного права, Конституция Республики Казахстан устанавливает, что «каждому, кто законно находится на территории Республики Казахстан, принадлежит право свободного передвижения по ее территории и свободного выбора места жительства, кроме случаев,  оговоренных законом» (пункт 1 статья 21).


Кроме того, согласно статье 16 Закона Республики Казахстан «О правовом положении иностранных граждан» иностранные граждане могут свободно передвигаться по территории Республики Казахстан, открытой для посещения иностранным гражданам, и избирать место жительства в соответствии с порядком, установленным законодательством Республики Казахстан.


Международные стандарты свободы передвижения базируются на основных принципах:


        - свобода передвижения внутри страны предполагает право каждого, законно находящегося на ее территории, свободно перемещаться и выбирать себе место жительства без необходимости запрашивать особое разрешение властей. Это право относится в равной мере к гражданам страны, иностранным гражданам, лицам без гражданства, беженцам и легальным мигрантам;


        - право на выезд из своей страны и право на въезд в свою страну являются личными правами человека и должны гарантироваться законом;


        - ограничения въезда-выезда, а также свободы передвижения внутри страны могут быть введены только законом в интересах обеспечения национальной безопасности, поддержания общественного порядка, охраны здоровья, морали и нравственности, защиты прав и свобод других людей. Эти ограничения должны соответствовать другим международно признанным правам и свободам, служить ясной цели и быть разумными, необходимыми и достаточными;


        - в отношении беженцев или лиц, ищущих убежища, основным принципом является принцип невысылки, т.е. обязанность государств не высылать и не возвращать их на границу страны, где их жизни или свободе угрожает опасность по причине их расовой, религиозной, социальной принадлежности, гражданства или политических убеждений. 


Действующее миграционное законодательство Республики Казахстан начало формироваться после распада СССР. Именно в начале - середине 90-х годов были приняты основные законодательные акты в этой области. В декабре 1991 года был принят Закон  РК «О гражданстве РК», в июне 1995 года Указ Президента РК, имеющий силу Закона, «О правовом положении иностранных граждан в Республике Казахстан». Основу миграционного законодательства составила Конституция РК, принятая в августе 1995 года, закрепившая в статье 21 право свободного передвижения и выбора места жительства, а в пункте 4 статьи 12 равенство прав и обязанностей иностранцев и лиц без гражданства наряду с гражданами Республики Казахстан, «если иное не предусмотрено Конституцией, законами и международными договорами». В декабре 1997 года был принят Закон РК «О миграции населения».


Однако большой пласт миграционных вопросов остался не охваченным принятыми законами. Вопросы въезда, пребывания в РК, выезда из РК, оформления документов на право временного и постоянного пребывания в республике и многие другие регулируются постановлениями Правительства, приказами Министерства внутренних дел, инструкциями различных министерств и ведомств. Среди них постановление Правительства Республики Казахстан от 28 января 2000 года «Отдельные вопросы правового регулирования пребывания иностранных граждан в Республике Казахстан»; инструкция «О порядке применения Правил въезда и пребывания иностранных граждан на территории РК, а также их выезда из РК», инструкция «О выдаче органами внутренних дел разрешений для выезда на постоянное жительство за пределы РК» и многие другие. По самым приблизительным подсчетам общее количество подзаконных документов, регулирующих отношения в области миграции, превышает 100. Некоторые подзаконные акты содержат в себе ограничения прав и свобод иностранцев на территории Республики Казахстан, что является нарушением статьи 39 Конституции РК, гласящей: «Права и свободы человека и гражданина могут быть ограничены только законами и лишь в той мере, в какой это необходимо в целях защиты конституционного строя, охраны общественного порядка, прав и свобод человека, здоровья и нравственности населения».

Ограничением права на свободу передвижения по территории Казахстана остается существующий в Казахстане институт обязательной регистрации по месту жительства, доставшийся в наследство от советской паспортной системы и режима прописки. Важно отметить, что вопросы социального обеспечения, реализация избирательного права, права на выезд из Казахстана и другие находятся в зависимости от института регистрации.


Проведенный Комиссией по правам человека выборочный анализ отдельных нормативных правовых актов показывает на наличие несоответствия их нормам Конституции, гаранти​рующим гражданам свободу личности и передвижения.

Например, пунктом 1 статьи 76 Кодекса Республики Казахстан об админист​ративных правонарушениях установлено, что в качестве мер воспитательного воздействия несовершеннолетнему может быть назначено ограничение досуга и установление особых требований к поведению.

Поскольку Кодекс не предусматривает, какими органами такие меры мо​гут быть назначены, то сегодня по существу эти меры может назначить кроме суда, любой орган, рассматривающий дело об административном правонарушении. Это не согласуется с требованиями статей 16 и 21 Конституции Республики Казахстан

Такое же несоответствие имеется в нормах ст. 11  Закона «Об органах внутренних дел Республики Казахстан» и ст. 30 Закона «О правах ребенка в Республике Казахстан», согласно которым дети могут быть помещены в Центры реабилитации и адаптации без их согласия и без решения суда.

В связи с этим, в целях защиты конституционных прав детей, Комиссия по правам человека при Главе государства рекомендует Правительству Республики Казахстан провести анализ всего законодательства и дополнить его нормами о том, что любое ограничение свободы несовершеннолетнего, ограничение его права сво​бодного передвижения  должно происходить только по решению суда.

В соответствии с пунктом 2 статьи 21 Конституции Республики Казахстан каждый имеет право выезжать за пределы Республики Казахстан,  граждане Республики Казахстан имеют также право беспрепятственного возвращения в страну.


В органы прокуратуры поступают многочисленные обращения иностранных граждан о нарушениях их прав сотрудниками правоохранительных органов.


Проведенной органами прокуратуры проверкой установлено, что должностные лица правоохранительных органов после рас​смотрения дела об административном правонарушении и вы​несения постановления о наложении административного взы​скания в виде штрафа изымают у иностранцев национальные паспорта. 


В качестве обоснования законности своих действий правоох​ранитель​ными органами приводится подпункт 5) часть 1 статьи 618 Кодекса Республики Казахстан об административных правонарушениях (далее - Кодекс), где определено, что в це​лях обеспечения исполнения при​нятого по делу постановления уполномо​ченное должностное лицо вправе, в пределах своих полномочий, применять в от​ношении физического лица меру обеспечения производства по делу об адми​нистративном правонарушении в виде изъя​тия документов и вещей.


При этом, ими норма «обеспечение исполнения принятого по делу поста​нов​ления» понимается, как право должностных лиц удерживать при себе паспорта граждан, привлеченных к ад​министративной ответственности в качестве залога до полной выплаты ими наложенного штрафа.


Применение данной нормы должностными лицами правоох​ранительных органов противоречит другим требованиям Кодекса, в том числе установленному порядку исполнения отдельных видов административных взысканий (глава 44 Кодекса) и международным стандартам.


Не имея при себе паспорта, иностранец лишен возможности приобретения билета, свободного выезда из страны и ограничен в правосубъектности, что является нарушением пункта 2 статьи 21 Конституции Республики Казахстан и пункта 2 статьи 12 Международного пакта о гражданских и политических пра​вах, ратифицированного Республикой Казахстан в 2005 году.


Паспорт для иностранного гражданина, находящегося на территории Казахстана является не только документом, удостоверяющим личность и необходимым для передвижения, проживания в гостинице, проведения банковских операций, в том числе для оплаты штрафа, но и для реализации более жизненно важных потребностей, например, для получения медицинского обслуживания.


Более того, передвижение иностранца по территории Республики без паспорта является нарушением части 1 статьи 394 Кодекса, в связи с чем, после изъятия паспорта он будет являться субъектом административного правонарушения по указанной статье. 


Таким образом, должностные лица правоохранительных органов, изъяв паспорта иностранного гражданина, ограничивают их права и свободы, гарантированные международными договорами и Конституцией.  


На основании изложенного, в целях предупреждения неправильного применения норм административного законодательства и, нарушения прав физических лиц, Комиссией по правам человека и Генеральной прокуратурой соответствующие предложения внесены в рамках разрабатываемого в настоящее время проекта Административно-процессуального кодекса.


Анализ показывает, что количество прибывающих в страну ми​грантов ежегодно растет. Также происходит рост числа лиц, нарушивших правила пребыва​ния иностранцев в Республике Казахстан, в отношении которых применяются меры административного воздействия, в том числе и административное вы​дворение за пределы территории Республики.


В связи с недостаточным законода​тельным регулированием механизма депортации иностранцев, в настоящее время возникают проблемы исполнения постановлений судов об админист​ративном выдворении правонарушителей. 


К примеру, только органами прокуратуры в ходе плановой проверки примене​ния законодательства, регулирующего использование труда ино​странных граждан в Республике Казахстан в 3 квартале 2008 года, в от​ношении 5 иностранцев возбуждены уголовные дела по статье 330-1 (невыполнение  решения суда о выдворении) Уголовного кодекса Рес​публики Казах​стан.


Порядок выдворения иностранцев регламентируется статьей 731 Ко​декса Республики Казахстан об административных правонарушениях (далее - Кодекс), где предусмотрено, что исполнение постановления об администра​тивном выдво​рении из Республики Казахстан иностранцев и лиц без граж​данства произво​дится путем официальной передачи иностранцев и лиц без гражданства представителю власти иностранного гражданина, на территорию которого указанное лицо выдворяется, либо путем контролируемого само​стоятельного выезда выдворяемого из Республики Казахстан. Если передача выдворяемого лица представителю иностранного государства не предусмот​рена договором Республики Казахстан с указанным государством, выдворе​ние осуществля​ется в месте, определяемом органами пограничной службы.


В настоящее время, в связи с отсутствием правового регулирования, официальная передача иностранцев представителю власти ино​странного гражданина, т.е. в посольство страны гражданства нарушителя ор​ганами миграционной полиции не производится.


Также, законодательными актами Республики не предусмотрено поня​тие – «контролируемого самостоятельного выезда выдворяемого», указанное в статье 731 Кодекса, и механизм его исполнения.


Кроме того, органами Пограничной службы не определены места вы​дворения иностранцев. 


Таким образом, возникает необходимость принятия нормативного пра​вового акта, регулирующего механизм и порядок реализации статьи 731 Кодекса.  

Существенное влияние на ситуацию в сфере противодействия нелегаль​ной миграции оказывает и состояние Государственной границы Рес​пуб​лики Казахстан.  


В этой связи, требуют совершенствования нормативные право​вые акты, регулирующие деятельность пунктов про​пуска Государственной границы.


Так, до настоящего времени нет единого перечня всех существующих пунктов пропуска через Государственную границу Республики, с отражением статуса каждого из них (международный, многосторонний или двусторонний, дневной или круглосуточный и т.д). Ранее изданные нормативные акты Кабинета Мини​стров Республики Казахстан, касающиеся пунктов пропуска претерпели мно​гочисленные дополнения и изменения, которые зачастую противоречат нор​мам другого законодательства. 


Например, пунктом 1 постановления Кабинета Министров Республики Казахстан от 30.10.1992 года № 906 «О пунктах пропуска в Республике Ка​захстан», пункт пропуска «Достык» (Алматинская область) определен как ав​томобильный. 


Однако в постановлении Правительства Республики от 26.08.2003г. №870 «О мерах по дальнейшему развитию международного железнодорож​ного пограничного перехода Достык-Алашанькоу, железнодорожного уча​стка Актогай-Достык и международного автомобильного пункта пропуска Коргас на 2004-2005 годы», он значится как международный железнодорож​ный пограничный переход Достык-Ала​шанькоу. 


Более того, в пункте 4 «Перечня железнодорожных пунктов пропуска на Государст​венной границе Республики Казахстан», утвержденного поста​новлением Правительства Республики Казахстан от 03.07.2003 г. № 648, «Достык» вовсе обозна​чен как железнодорожный пункт пропуска. 


В связи с изложенным, полагаем необходимым разработать нормативный правовой акт, утверждающий единый перечень пунктов пропуска в Республике Казахстан.


Наряду с этим, наблюдаемый в последние годы устойчивый рост миграционных потоков в Республику требует совершенствования и системы государственного миграционного контроля. 


Ранее Комиссией по правам человека в адрес Правительства Республики Казахстан и центральных государственных органов неоднократно вносились предложения о рассмотрении вопроса по определению государственного органа, ответственного за реализацию государственной политики в сфере миграции.  


Кроме того, в текущем году такое предложение вносилось в рамках рабочей группы по совершенствованию миграционного законодательства, созданной распоряжением Премьер-Министра Республики Казахстан, но не нашло поддержки.    


На сегодняшний день, несмотря на единую цель и задачу миграционной политики, система миграционного контроля в Республике Казахстан состоит из нескольких государственных органов. При этом, каждый орган несет ответственность лишь за выполнение своих отдельных полномочий.


Результатом такого положения дел на данный момент является отсутствие единой миграционной политики, должной координации между государственными органами, их оперативности и низкий контроль миграционных процессов, что в конечном итоге негативно отражается и на эффективности государственной политики в рассматриваемой сфере.


В настоящее время задачи по реализации миграционной политики возложены на министерства иностранных дел, внутренних дел, труда и социальной защиты населения, юстиции, сельского хозяйства, Пограничную службу Комитета Национальной безопасности, а также на акиматы областей, городов Астаны и Алматы.


В некоторых случаях функции одного государственного органа дублируются или дополняются другим, что создает ситуацию, при которой ни один из указанных органов не владеет реальной статистикой по определенному вопросу.


К примеру, иностранным гражданам визы «на работу» выдаются исключительно загранучреждениями Министерства иностранных дел (далее – МИД), а их продление осуществляется уполномоченными органами Министерства внутренних дел (далее – МВД). 


В свою очередь, первичные визы категории «деловая» могут выдаваться как органами МИД, так и МВД, и оба органа имеют право на их продление. 


Вопросы оформления документов на получение гражданства Республики рассматриваются органами МВД, а их документирование является прерогативой Министерства юстиции.  


Также, Законом Республики Казахстан «О миграции населения» центральным исполнительным органом, осуществляющим межотраслевую координацию и управление в сфере миграционных процессов, определен Комитет по миграции Министерства труда и социальной защиты населения.              


Однако Комитет, в связи с отсутствием соответствующих законодательных рычагов воздействия, не в должной мере осуществляет свои функции, ограничивая свою деятельность лишь формированием квоты иммиграции оралманов.


Определение единого органа, ответственного за координацию и выработку миграционной политики государства будет способствовать эффективному контролю и регулированию миграционных процессов, а также укреплению национальной безопасности страны.



Кроме того, принимая во внимание сходство миграционных процессов, предлагаем изучить опыт Российской Федерации, где имеется единый орган в системе Министерства внутренних Российской Федерации - Федеральная миграционная служба, в функции которой наряду с ведением единой миграционной политики входят функции по рассмотрению вопросов гражданства, документирования, регистрации населения, контролю за въездом, пребыванием и выездом иностранцев, выдаче разрешений на привлечение иностранной рабочей силы.


             ***


Наблюдается тенденция роста нелегальной трудовой миграции в Казахстан - так называемых «сезонных рабочих». Это,  в первую очередь, относится к гражданам среднеазиатских стран СНГ - Узбекистана, Таджикистана, Кыргызстана, где отмечаются слабые темпы развития экономики, низкий уровень жизни, напряженность социально-политической ситуации. С учетом данных факторов,  малообеспеченная часть населения стремится покинуть страну в поисках работы и лучших условий жизни, в том числе и в Казахстан. По ряду объективных и субъективных причин они зачастую вынуждены выезжать и трудоустраиваться за рубежом нелегально, создавая на местном рынке труда дефицит рабочих мест и предпосылки для развития такого явления, как безработица. При этом, казахстанские работодатели, будучи заинтересованными в дешевой рабочей силе, охотно принимают незаконных мигрантов на работу, чем усугубляют ситуацию на рынке труда и недоплачивают значительные суммы налогов в бюджет страны. Нередко граждане Таджикистана, Узбекистана и Кыргызстана, приехав в Казахстан в поисках работы, становятся жертвами обмана, мошенничества и эксплуатации со стороны работодателей. Эти граждане, соглашаясь на выполнение каких-либо работ без заключения контракта или договора с лицами, не имеющими соответствующей лицензии, при этом пребывая в Казахстане нелегально, становятся потенциальными жертвами и подвергают себя подобным преступным посягательствам. 


На вопрос «Соблюдаются ли права рабочих - мигрантов, то есть людей приехавших в Казахстан на работу?», из 1500 респондентов лишь 18% ответили положительно. В то же время 42,5% респондентов считают, что права рабочих- мигрантов соблюдаются частично, а 16,8% считают, что права рабочих- мигрантов не соблюдаются совсем. Данные результаты свидетельствуют о  необходимости совершенствования национального законодательства и правоприменительной практики в отношении рабочих- мигрантов и  членов их семей.


Нелегальная трудовая миграция  и поиск эффективных путей ее регулирования является одной из наиболее серьезных проблем иммиграционной политики Казахстана. От принятия своевременных и правильных решений в этой области во многом зависит позитивное влияние иммиграционных потоков на развитие экономики, демографическую ситуацию и обеспечение миграционной безопасности страны. Основными задачами в этой связи являются не только усиление мер по пресечению нелегальной миграции, но и создание условий для расширения легальной трудовой миграции и легализации уже работающих мигрантов.


В целом анализ ситуации с правами человека в ходе миграционных процессов показывает, что несмотря на проводимую работу, имеются отдельные факты нарушений законности и прав человека государственными органами и их должностными лицами, а также самими мигрантами.


        ***


Республика Казахстан сталкивается в последние годы с вопросами беженцев. На 1 января 2009 года в республике официально зарегистрировано 237 семьи (578 человека) беженцев. Лица, получившие статус беженца, в основном являются  выходцами из Афганистана (575 человек).


Статус беженца предоставляется в соответствии с Правилами присвоения статуса беженца, утвержденными приказом Министра труда и социальной защиты населения Республики Казахстан от 20 ноября 2007 года № 273-п, зарегистрированным в Министерстве юстиции РК 19 февраля 2008 года.


Деятельность государственных органов, занимающихся проблемой беженцев, основывается на статьях Женевской Конвенции 1951 года «О статусе беженцев» и ее Протокола 1967 года, Закона «О правовом положении иностранных граждан в Республике Казахстан».


15 декабря 1998 года Республика Казахстан официально присоединилась к Конвенции 1951 года о статусе беженцев и ее Протоколу 1967 года и взяв на себя определенные обязательства в отношении беженцев перед международным сообществом. В первую очередь, это принципы невысылки, доступность к процедуре, информированность, возможность обжалования решения и предоставление регистрации на срок рассмотрения дела и апелляции. Присоединению Казахстана к Конвенции в значительной мере предшествовало конструктивное сотрудничество между официальными властями и офисом Управления Верховного Комиссара ООН по делам беженцев (УВКБ ООН)  в Казахстане.


В соответствии с Законом «О миграции населения» процедура по работе с лицами, обратившимися с ходатайством о признании беженцами и определению их статуса в Республике Казахстан, их регистрация была начата в 1998 году. 


  Беженцами в Республике Казахстан признаются иностранцы, ходатайствующие перед Республикой Казахстан о признании их беженцами, которые в силу обоснованных опасений  могут стать жертвой преследований по политическим  убеждениям,  признаку  расы, вероисповедания,   гражданства,   национальности,   принадлежности к определенной социальной группе, вынужденные  находиться  вне  страны  своей гражданской принадлежности и не имеющие право пользоваться защитой  своей  страны или не желающие пользоваться защитой вследствие таких  опасений,  или  лица без  гражданства,  находящиеся  вне  страны  своего  прежнего обычного местожительства,  которые  не  могут  или  не  желают  вернуться  в   нее вследствие этих опасений.


Большая часть беженцев - 88,1 % проживают в г. Алматы, остальные в Южно-Казахстанской и Карагандинской областях. По образованию 99  человек имеют высшее, 14 человек -  среднее специальное образование, 248 человек - среднее общее, 126 - начальное и 18 беженцев не имеют образования.


В соответствии с требованиями Кодекса об административных правонарушениях Республики Казахстан  постоянно осуществляется контроль за соблюдением правил проживания беженцами, ежемесячно проводятся консультативно-совещательные встречи с представителями общественных организаций по вопросам правовой защиты беженцев.


В ноябре 2007 года, во время встречи с Главой государства Верховный Комиссар ООН по делам беженцев г-н Антонио Гутеррес, давая позитивную оценку ситуации с правами человека в Казахстане, отметил о необходимости выполнения Республикой своих международных обязательств в области прав беженцев, и просил принять специальный Закон РК «О беженцах».


В целях совершенствования национального законодательства и правоприменительной практики в отношении беженцев считаем целесообразным ускорение принятия Парламентом Закона Республики Казахстан «О беженцах».


В связи с вышеизложенным, рекомендуем Правительству и Парламенту Республики Казахстан в период 2009-2012 годов реализовать на практике следующие меры Национального плана:


 1. Устранить противоречия между законодательными актами и ведомственными инструкциями, регулирующими свободу передвижения внутри страны.


 2.  Разработать механизм и процедуры контроля и пресечения выезда из страны граждан Республики Казахстан с целью постоянного жительства за рубежом, которым выезд запрещен (носители государственных секретов, лица, в отношении которых избрана мера пресечения в виде подписки о невыезде и т.д.).


3.  Для эффективной координации работы с мигрантами, в 2012 году создать единый государственный орган по миграции в составе Правительства Республики Казахстан.


4.  В 2012 году ратифицировать Международную конвенцию ООН о защите прав  всех рабочих-мигрантов и членов их семей.


        5. Ускорить принятие Закона РК «О беженцах».


  6. Разработать процедуру обращения с лицами, ищущими убежище, и мигрантами, не допускающую их выдворение или экстрадицию без судебного решения.


7. Создать и внедрить современную национальную систему пограничного и миграционного контроля и сеть пунктов временного содержания иностранных граждан, лиц без гражданства, лиц, ищущих убежища или не имеющих определенного правового статуса при контрольно-пропускных пунктах пограничной службы Республики Казахстан.


         8. Создать открытую и доступную систему эффективного информирования иностранных граждан, лиц без гражданства о правилах въезда и пребывания на территории Республики Казахстан, о миграционном законодательстве страны.


         9. Заключить международные договоры о правовой помощи по уголовным делам и выдаче лиц со странами, куда незаконно вывозятся граждане Республики Казахстан с целью сексуальной, трудовой или иной эксплуатации.

       10. В 2010 году разработать и принять Закон «О документах, удостоверяющих личность гражданина Республики Казахстан».


       11. В 2012 году разработать и принять Закон «О внесении изменений и дополнений в некоторые законодательные акты Республики Казахстан по вопросам регистрации населения».


                                   Право на объединение


Право на объединение в Республике Казахстан регулируется статьями 5 и 23 Конституции,  разделом VII главы 2 Гражданского кодекса, законами о некоммерческих организациях, о политических партиях, об общественных объединениях, о профсоюзах, о свободе вероисповедания и религиозных объединениях, некоторыми  положениями законодательства о национальной безопасности и противодействии экстремизму, уголовным, административным и налоговым законодательствами, а также целым рядом подзаконных актов: инструкциями, правилами, положениями и т.д.


Свобода объединения предоставляет людям право коллективно выражать, преследовать и отстаивать общие интересы точно так же, как их выражает, преследует и отстаивает отдельный человек. 


Гарантии права на объединение содержатся в основных международных документах по правам человека – Всеобщей декларации прав человека (статья 20), Международном пакте о гражданских и политических правах (статья 22), во многих конвенциях ООН и региональных документах по правам человека. 


Ряд положений, касающихся обязательств по обеспечению права на объединение, содержатся в документах ОБСЕ, принятых на совещаниях этой организации.


Республика Казахстан ратифицировала Международный пакт о гражданских и политических правах, а при вступлении в ООН и ОБСЕ взяла на себя определенные обязательства по соблюдению основных прав и свобод человека, в том числе права на объединение. 


Эти обязательства заключаются не только в закреплении в Конституции и национальном законодательстве права на объединение, но и в восприятии современной трактовки этого права, его регулирования и законности, обоснованности и соразмерности вводимых ограничений. 


Таким образом, речь идет не только  о политическом обязательстве гарантировать право на объединение, но и о том, как это обязательство должно реализовываться в конкретных ситуациях.


1. Вопросы правового положения общественных организаций в Республике Казахстан


Пункт 1 статьи 23 Конституции РК, устанавливает, что граждане Республики Казахстан имеют право на свободу объединений. Деятельность общественных объединений регулируется законом. 


Если строго следовать смыслу первой фразы данного пункта, Конституция РК в полном соответствии с международным правом гарантирует гражданину право объединяться с другими гражданами в целях создания общественных объединений. 


Однако, исходя из смысла второй фразы пункта 1 статьи 23 и из статьи 5 Конституции РК, конституционно закреплена только одна форма объединения – общественные объединения, деятельность которых регулируется законом.


Так, согласно статьи 5 Конституции РК запрещаются создание и деятельность общественных объединений, цели или действия которых направлены на насильственное изменение конституционного строя, нарушение целостности республики, подрыв безопасности государства, разжигание социальной, расовой, национальной, религиозной, сословной и родовой розни, а также создание непредусмотренных законодательством военизированных формирований.


Аналогичные запреты содержатся в статье 5 Закона об общественных объединениях от 31 мая 1996 года (с изменениями и дополнениями), но здесь к тому же установлен запрет на деятельность незарегистрированных общественных объединений. 



Данный запрет противоречит международным стандартам.  



Для подтверждения обратимся, например, к такому документу как «Основополагающие принципы статуса неправительственных организаций в Европе» (2002 года), поддержанные Решением Комитета Совета Министров Совета Европы от 16 апреля 2003 года.


Учитывая, что практически все страны Европы являются участниками Организации по безопасности и сотрудничеству в Европе (ОБСЕ), по существу, этот документ определяет понимание международных стандартов права на объединение, заложенных в обязательствах в рамках ОБСЕ.


Согласно этому документу под «НПО» понимаются ассоциации, союзы, общественные объединения, фонды, благотворительные общества, некоммерческие организации и т.д.  Сфера деятельности НПО также разнообразна, поскольку НПО - это и небольшие местные организации с несколькими членами, такие как, к примеру, сельский шахматный клуб, и международные ассоциации, известные во всем мире, в частности, организации, занимающиеся правозащитной деятельностью. В тексте Основополагающих принципов приводятся примеры различных типов НПО, однако, этот перечень не является исчерпывающим. В него не входят профсоюзы и религиозные объединения. В некоторых странах все эти структуры или некоторые из них относятся к сфере действия законодательства об общественных объединениях, тогда как в других странах они действуют в рамках отдельных законов. Политические партии не относятся к НПО.


Как указывается в пункте 4 Основополагающих принципов, основной характеристикой НПО является отсутствие среди ее основных целей получения дохода. Общая для всех НПО особенность - самоуправляемость и добровольность. 



С точки зрения обязательности регистрации НПО очень важен пункт 5 упомянутого документа: «НПО могут быть как неформальными организациями, так и структурами, обладающими правосубъектностью. В целях отражения различий в финансовых и иных видах поддержки, получаемой НПО в дополнение к правосубъектности, они могут пользоваться различным статусом в соответствии с национальным законодательством».  


То есть, речь идет о различиях между НПО, не желающими приобретать правосубъектность, и НПО, имеющими статус юридического лица. Как и в законодательстве большинства стран, в тексте Принципов содержится ряд положений, имеющих отношение исключительно к НПО, обладающим правосубъектностью. Тем не менее, в документе признается принцип, в соответствии с которым НПО вправе осуществлять свою деятельность без приобретения такого статуса. При этом подчеркивается важность того, чтобы в национальном законодательстве это также было зафиксировано. 


Таким образом, поскольку данные Принципы являются общими для европейских государств, во всех европейских странах признается, что НПО могут быть как формальными, так и неформальными организациями. 



Как уже указывалось, казахстанское законодательство содержит запрет на деятельность незарегистрированных общественных объединений, что создает и определенные проблемы в использовании юридических терминов и понятий. 


Во-первых, представляется юридически необоснованным термин «незарегистрированное общественное объединение». 


Общественное объединение - это одна из организационно-правовых форм некоммерческой организации, которая в свою очередь является одним из видов юридического лица (Гражданский кодекс РК 1994 года, статья 34). Это правовой статус. До регистрации в органах юстиции общественного объединения оно юридически не существует, а существует группа граждан, претендующая на приобретение правосубъектности юридического лица в виде некоммерческой организации и организационно-правовой форме - общественного объединения. То есть, если группа граждан называет себя  комитетом, советом, клубом, общественной организацией и т.д. это еще не означает, что она является общественным объединением. 


Во-вторых, законодательство почему-то содержит запрет на создание и деятельность только незарегистрированного общественного объединения, хотя среди некоммерческих организаций есть еще такие организационно-правовые формы, как учреждение, общественный фонд и т.д. 


В-третьих, если запрещается создание и деятельность незарегистрированных общественных объединений, то непонятно, касается это только организаций, где десять (минимальное количество граждан-инициаторов для создания общественного объединения по казахстанскому законодательству) или более членов, или и тех, в которых количество членов меньше. Например, возникает вопрос о законности или незаконности,  общественного комитета по очистке двора в количестве пяти человек во главе с председателем. Кроме того, неясно, каким образом определяется, что некое объединение уже состоялось юридически, если оно не зарегистрировано в соответствии с установленной законом процедурой.


Таким образом, можно сделать следующий вывод: обязательность регистрации объединений граждан и правовые нормы об ответственности за их деятельность только  по причине отсутствия регистрации не соответствуют международным стандартам.



В связи с этим, для приведения национального законодательства в соответствие с международными стандартами прав и свобод человека, необходимо зафиксировать право человека создавать или вступать в объединения, союзы, ассоциации, в том числе и неформального характера.  



Для этого необходимо либо принять отдельный закон о праве граждан на объединение (например, по опыту Польской Республики), либо предусмотренным законом субъектам обратиться в Конституционный совет с просьбой дать толкование пункта 1 статьи 23 Конституции РК в части права граждан на свободу объединений в любых формах, как формальных, так и неформальных организаций.


          2. Вопросы организационно-правовых форм общественных организаций в Республике Казахстан

Необходимо урегулировать проблему, связанную с ограниченным числом организационно-правовых форм некоммерческих организаций как вида юридических лиц. Эта проблема существует еще с начала 90-х годов ХХ века. Первая попытка исправить ситуацию была предпринята в Гражданском кодексе РК 1994 года, где в главе VII «Некоммерческие организации» помимо общественных объединений появились другие организационно-правовые формы общественных организаций: учреждение, общественный фонд. Важно отметить, что в Гражданском кодексе РК впервые общественные организации перечисленных организационно-правовых форм получили статус некоммерческих. 


Более того, в статье 34 Гражданского кодекса РК помимо вышеперечисленных  форм юридического лица, являющегося некоммерческой организацией, предусматривается возможность существования  иных форм некоммерческой организации, которые должны быть «предусмотрены законодательными актами». Правда, никаких законодательных актов, закрепляющих возможность создания и деятельности некоммерческих организаций других организационно-правовых форм, кроме перечисленных в Гражданском кодексе, так и не было принято. 


Таким образом, в течение семи лет (1994-2001), до принятия в 2001 году Закона РК «О некоммерческих организациях», единственным законодательным актом, где упоминались некоммерческие общественные организации иных организационно-правовых форм, помимо общественного объединения, был Гражданский кодекс РК, где упоминались еще две такие формы: учреждение и общественный фонд. 


В результате чего, все общественные инициативы граждан по созданию и деятельности общественных организаций были практически ограничены лишь тремя организационно-правовыми формами: общественное объединение, учреждение и общественный фонд. Это  создало и создает серьезные проблемы на пути развития третьего сектора в стране. 


Рассмотрим ситуацию на практике. 


Группа граждан решила объединиться для реализации своих общих целей и задач и создать общественную организацию с приобретением статуса юридического лица. Какую организационно-правовую форму они должны выбрать? Общественное объединение? Но тогда, согласно Закону об общественных объединениях этих граждан должно быть не менее десяти, их организация должна иметь членство, определенную структуру управления и т.д. 


А если этих граждан меньше десяти и они не хотят иметь членскую организацию, общее собрание в качестве органа управления и т.д., то они должны создавать некоммерческую организацию в форме учреждения или фонда. 


Однако учреждение как организационно-правовая форма некоммерческой организации общественного типа имеет свои недостатки, в частности, в том, что учредитель (собственник) несет ответственность всем своим имуществом по обязательствам учреждения при недостатке у этой некоммерческой организации своего имущества. Кроме того, по действующему налоговому законодательству учреждение вообще не относится к некоммерческим организациям для целей налогообложения. Понятно, что это положение «отпугивает» общественно инициативных граждан. 


Фонд же  имеет иную природу с точки зрения его отнесения к некоммерческой общественной организации и чаще всего рассматривается в контексте благотворительной деятельности, под которой понимается «один из способов добровольной бескорыстной (безвозмездной) помощи (в том числе, передача имущества, денежных средств, предоставление услуг и иной поддержки), осуществляемой в интересах поддержки и защиты группы лиц, которые в силу физических или иных обстоятельств неспособны самостоятельно удовлетворять свои потребности, реализовывать свои права и законные интересы».  Исходя из этого, фонд и должен рассматриваться как организационно-правовая форма некоммерческой организации, занимающейся благотворительной или схожей с ней деятельностью.


В результате, как уже отмечалось, все общественные организации, созданные в Казахстане, с 1994 по 2001 гг., а впрочем, и до настоящего времени, «маневрируют» между тремя организационно-правовыми формами: общественное объединение, учреждение и фонд. 


В стране появились десятки фондов, которые в принципе фондами не являются, поскольку не аккумулируют денежные и иные ресурсы и не занимаются их распределением или благотворительностью. Граждане-инициаторы, создавшие многие учреждения, постоянно ощущают себя под угрозой предъявления к ним лично имущественных исков в связи с недостатком имущества у учреждения. 


Наконец, сотни общественных организаций пошли по наиболее логичному пути – созданию общественных объединений, хотя у многих их инициаторов не было желания искать дополнительно людей для выполнения требования закона - не менее десяти граждан-инициаторов.  


Имеет смысл внести поправки в Закон «О некоммерческих организациях»,  определив в нем понятие «общественная организация» как некоммерческой организации иной организационно-правовой формы. 


3. Вопросы членов, организаторов и учредителей общественных организаций в Республике Казахстан


Международный пакт о гражданских и политических правах, который Республика Казахстан ратифицировала в 2005 году, содержит следующую формулировку:  «Каждый человек имеет право на свободу ассоциации с другими…»

Всеобъемлющий характер слова «каждый» обозначает то, что свобода объединения, в принципе, охватывает и тех лиц, которые не являются гражданами (то есть лиц, являющихся гражданами других государств, беженцев и лиц без гражданства, оралманов). 


Международное право признает возможность введения некоторых ограничений на политическую деятельность лиц, не являющихся гражданами конкретного государства (не граждан), что распространяется и на свободу объединения. Однако приемлемыми считаются только те ограничения, которые соответствуют принципам политической демократии, свободе и верховенству закона. Поэтому является оправданным запрет на членство в политических партиях не граждан, поскольку партии участвуют в формировании общенациональных органов власти. 


Согласно пункту 15 Основополагающих принципов любое физическое или юридическое лицо, гражданин страны или иностранец, либо группа таких лиц, должны быть вправе свободно создавать НПО. При этом в Пояснительной записке к Основополагающим принципам указывается, что никаких оснований для ограничения права создавать НПО для иностранных граждан не может быть. Естественно, это не касается политических партий, которые, как уже отмечалось, не  являются НПО. 


Таким образом, исходя из положений международных документов по правам человека и зарубежного опыта, можно сделать следующий вывод: никаких ограничений для иностранных граждан, беженцев и лиц без гражданства, оралманов в создании, членстве и участии в деятельности некоммерческих организаций не существует, кроме некоторых ограничений их политической деятельности (в частности, участия в деятельности политических партий, финансирования избирательных кампаний и т.д.).  Кроме того, нет ограничений для не граждан в праве руководить некоммерческой организацией или ее филиалом (представительством).


4. Вопросы регистрации общественных организаций в Республике Казахстан


Как уже отмечалось, в соответствии с международными стандартами и практикой многих стран мира НПО могут существовать как со статусом, так и без приобретения статуса юридического лица.


Тем не менее, большинство НПО предпочитают приобрести такой статус (в виде некоммерческой организации), поскольку это позволяет им  получать налоговые льготы, поддержку государства и вообще облегчает функционирование.



В Основополагающих принципах указывается, что любое  физическое или юридическое лицо, гражданин страны или иностранец, либо группа таких лиц должны быть вправе свободно создавать НПО. Два и более лица должны быть вправе учреждать НПО, основанную на принципе членства. Для приобретения статуса юридического лица может потребоваться большее число членов, однако оно не должно устанавливаться на уровне, препятствующем учреждению НПО. Любой человек должен иметь право учреждать НПО путем завещания или дарения имущества, в результате чего обычно создается фонд или траст. 


В Пояснительной записке к Основополагающим принципам уточняется, что вопрос о минимальном числе лиц, необходимом для учреждения НПО, обсуждался в течение длительного времени в ходе подготовки этого документа, поскольку в законах разных стран это число варьирует. В некоторых странах для этого достаточно одного человека; в других в законе устанавливается более высокий порог - в два, три или пять лиц и даже более. В конечном итоге было решено провести различие между неформальными организациями и организациями, желающими приобрести правосубъектность. В первом случае для учреждения основанной на принципах членства НПО достаточно двух человек, тогда как для приобретения правосубъектности может потребоваться большее число членов. Но в этом случае данное число не должно своей величиной препятствовать самому учреждению организации. 


Сама процедура по созданию организаций с получением статуса юридического лица различается среди стран Европейского союза. Организации могут получить статус юридического лица в результате провозглашения (заявления о своем создании), нотариального заверения их устава, уведомления компетентного органа или регистрации. 



В Казахстане существует регистрационная система приобретения статуса юридического лица. 


Что касается регистрации некоммерческих организаций, то законодательство РК не содержит прямого запрета на деятельность НПО без регистрации (без получения статуса юридического лица). Такой прямой запрет, как уже отмечалось, установлен только в отношении общественных объединений. 


Однако из правоприменительной практики органов юстиции и прокуратуры следует, что в ряде случаев НПО, созданная группой граждан, не претендующих на статус общественного объединения, и не приобретшая статус юридического лица, рассматривается как незарегистрированное общественное объединение и его организаторы подвергаются административной ответственности. Аналогичные проблемы возникают и у незарегистрированных религиозных объединений. 


Следует отметить, что в Республике Казахстан установлен разрешительный порядок регистрации юридических лиц. Этот порядок в республике предусматривает обязанность государства зарегистрировать организацию, если ее учредители выполнили все соответствующие требования законодательства, предъявляемые к созданию такой организации. 


Сама процедура и требования, выдвигаемые к процедуре приобретения статуса юридического лица в Казахстане, установлены в Законе о государственной регистрации юридических лиц (принят в 1995 году) и Правилах государственной регистрации юридических лиц (принят в 1999 году).

Необходимо отметить ряд проблемных вопросов, связанных с процедурой регистрации некоммерческих организаций в Казахстане.


Во-первых, это размер регистрационного сбора некоммерческих организаций (около 70 долларов США). При этом  учреждения, финансируемые из средств бюджета, казенные предприятия и  кооперативы собственников помещений (квартир) имеют льготы (регистрационный сбор - чуть более 10 долларов США). Детские и молодежные объединения имеют льготы (регистрационный сбор - чуть более 15 долларов США). Даже юридические лица, являющиеся субъектами малого предпринимательства имеют льготы (регистрационный сбор - чуть более 35 долларов США). А общественные некоммерческие организации по регистрационному сбору приравнены к коммерческим предприятиям. Казахстанские НПО на протяжении ряда лет указывают на такую несправедливость, но пока решение не принято.



Во-вторых, это разграничение деятельности одной из организационно-правовых форм (некоммерческих организаций) - общественных объединений по территориальному признаку: местные, региональные и республиканские. Для регистрации регионального общественного объединения  необходимо  иметь филиалы более чем в одной области республики, а республиканского объединения - более чем в половине областей Казахстана, включая столицу и город республиканского значения. 


В связи с вышеизложенным, для приведения казахстанского законодательства в соответствие с международными стандартами прав и свобод человека в области приобретения некоммерческими организациями статуса юридического лица необходимо:


- обеспечить в законодательстве и на практике упрощенный порядок регистрации некоммерческих юридических лиц;


- снизить размер регистрационного сбора для некоммерческих организаций с целью облегчения приобретения ими статуса юридического лица и содействия развитию гражданского общества;


- закрепить в законодательстве те дополнительные права или преимущества, которые предоставляются общественному объединению при подтверждении регионального или республиканского статуса или исключить эти положения из законодательства об общественных объединениях;


- закрепить в законодательстве о некоммерческих организациях, как минимум, еще одну организационно-правовую форму нечленской НПО, например под названием «общественная организация», с тем, чтобы дать возможность гражданам, в количестве меньшем десяти, создавать НПО, не имеющие членства, но при этом не в организационно-правовой форме фондов или учреждений.


          6. Вопросы ограничений права на объединение и


       ответственности общественных организаций в Республике Казахстан


Согласно статье 5 Конституции Республики Казахстан в Казахстане запрещаются создание и деятельность общественных объединений, цели или действия которых направлены на насильственное изменение конституци​онного строя, нарушение целостности Республики, подрыв безопасности госу​дарства, разжигание социальной, расовой, национальной, религиозной, сослов​ной и родовой розни, а также создание непредусмотренных законодательством военизированных формирований. 


По существу, данное конституционное положение соответствует требованиям международного права. 


Кроме того, согласно статье 39 Конституции РК права и свободы человека и гражданина могут быть ограничены только законами и лишь в той мере, в какой это необходимо в целях защиты конституционного строя, охраны общественного порядка, прав и свобод человека, здоровья и нравственности населения. Это положение также соответствует международным стандартам с точки зрения введения ограничений того или иного права.


Однако, непосредственный анализ законодательных актов, касающихся регулирования права на объединение, показывает, что в них содержится значительное количество ограничений, которые связаны с расширительным толкованием конституционных норм и не соответствуют требованиям к таким ограничениям с точки зрения международной правовой теории и практики. 


В статье 374  Кодекса РК «Об административных правонарушениях» указано, что «совершение руководителями и членами общественного объединения действий, выходящих за пределы целей и задач, определенных уставами этих общественных объединений или нарушающих законодательство Республики Казахстан об общественных объединениях, после вынесения письменного предупреждения - влечет предупреждение или штраф на лиц, входящих в состав руководящего органа общественного объединения, в размере до двадцати месячных расчетных показателей. Нарушение законодательства Республики Казахстан общественным объединением либо совершение тех же действий повторно в течение года после наложения административного взыскания, предусмотренного частью первой настоящей статьи, - влечет штраф на лиц, входящих в состав руководящего органа общественного объединения, в размере до пятнадцати месячных расчетных показателей с приостановлением деятельности общественного объединения на срок до шести месяцев. Те же действия, совершенные повторно в течение года после наложения административного взыскания, предусмотренного частями первой и второй настоящей статьи, - влекут запрещение деятельности этого общественного объединения».


В целом, в действующем административном законодательстве общественное объединение - единственная организационно-правовая форма юридического лица, которой грозит запрещение деятельности за повторное нарушение в рамках всего существующего законодательства об  общественных объединениях. 

 
Запрещение деятельности любого юридического лица является самой крайней мерой воздействия и именно поэтому и в законодательстве, и на практике должны быть подтверждены необходимость, обоснованность и соразмерность этой меры.


Если цели и действия общественного объединения направлены на насильственное изменение конституционного строя, нарушение целостности, подрыв национальной безопасности, разжигание различных видов розни, создание военизированных формирований, посягательство на здоровье и нравственные устои, то, в зависимости серьезности нарушения и наличия последствий такая мера может быть оправданной. Однако, любые мелкие нарушения, даже повторные или неоднократные не должны влечь за собой приостановления или запрещения деятельности. 


В этой связи, логично предложить внести изменения в административное законодательство в части детализации административной ответственности за административные правонарушения в сфере деятельности некоммерческих организаций, в том числе общественных объединений с тем, чтобы эти нормы соответствовали требованиям предсказуемости, гибкости и эффективности и не давали возможности их широкого толкования.  


Поэтому необходимо рассмотреть вопрос о более четкой и соответствующей международным стандартам в области требований к допустимости ограничений формулировке относительно законности и незаконности целей, задач и видов деятельности некоммерческих организаций и их отражения в уставах НПО.


Необходимо также еще раз вернуться к положениям нашего уголовного законодательства в части ответственности руководителей и членов общественных объединений. 


В Уголовном кодексе РК существует ряд статей, предусматривающих уголовную ответственность членов общественных объединений и их руководителей по сравнению с гражданами, не являющимися членами общественных объединений. 


Так, в статье 336 Уголовного кодекса РК установлена уголовная ответственность «за незаконное вмешательство членов общественных объединений в деятельность государственных органов», причем предусмотренная законом санкция для членов общественных объединений составляет штраф или арест на срок до четырех месяцев, а для руководителя общественного объединения - вплоть до лишения свободы на срок до одного года. Примечательно, что для обычного гражданина или сотрудника коммерческой организации подобных статей в Уголовном кодексе не предусмотрено, то есть, очевидно, что при совершении таких деяний они будут привлекаться к ответственности  по статье «Хулиганство», «Применение насилия в отношении представителя власти»,  или по ряду статей главы 5 Уголовного кодекса РК «Преступления против основ конституционного строя и безопасности государства».


В целом административное и уголовное законодательство РК в части ответственности общественных объединений требует своего совершенствования, с одной стороны, с целью устранения «неравенства» между общественными объединениями и другими организационно-правовыми формами некоммерческих организаций или коммерческих организаций, а с другой – для приведения ограничений и санкций в соответствие с международными стандартами и критериями допустимости таких ограничений. 


     Право создавать профессиональные союзы и вступать в них


Законом РК «О профессиональных союзах» предоставлено право гражданам создавать профессиональные союзы и вступать в них.  При этом, количество профсоюзов, создаваемых в рамках одной профессии, не ограничивается. Всем профессиональным союзам предоставляются равные правовые возможности.   


Имеются факты воспрепятствования созданию и деятельности профсоюзных организаций со стороны работодателей. Так, по данным Атырауского филиала профсоюза работников строительства и промстройматериалов, в течение 2007 года созданию профорганизаций препятствовали руководители 16 предприятий, в основном ведущие подрядные работы на объектах ТОО «Тенгизшевройл» и Аджип ККО.  Наиболее крупными из них являются ТОО «Атырау-Болашак», «Тенгизстройсервис», «Сенимди Курылыс», «Хемимонтаж», «Пундж Ллойд Казахстан», «Юрест Рейтеон Суппорт Сервисез», «Сайпен», «Каспиан Вендер парк» и др. Именно в этих организациях в 2007 году имели место случаи коллективных трудовых конфликтов и стихийных акций работников. 


Для надлежащей защиты прав и интересов работников необходимо не просто создание профсоюза, но и вступление профсоюзной организации в отраслевой профсоюз. К примеру, в течение 2007 года под административным нажимом в АО «Интергаз Центральная Азия» (система НК «Казмунайгаз»)  проведены собрания и завершается создание профсоюзной организации, в которую входят около 6000 работников-газотранспортников. Первые переговоры по приглашению их в отраслевой республиканский профсоюз газотранспортников  пока ни к чему не привели. Руководство созданного профсоюза, находясь в полной зависимости от администрации, рассуждает о создании своего отраслевого профсоюза, хотя в Уставе предусмотрено вхождение в вышестоящие профорганы.  Складывается ситуация, когда новый профсоюзный орган попадает в зависимость от руководства работодателя, тем самым рождается «карманный» профсоюз. Такой профсоюз оставляет работников без  условий и льгот, предусмотренных тарифным соглашением. 


 На местах также наблюдаются трудности при заключении коллективных договоров. 


По данным республиканского отраслевого профсоюза работников геологии, геодезии и картографии в 26 организациях по вине администрации не заключаются коллективные договоры, а профорганизации практически распущены.  Имеются факты вмешательства работодателей в деятельность профорганизаций. Так, в АО «Волков Геология» города Алматы профсоюзной организацией были обнаружены нарушения в использовании профсоюзных взносов  со стороны работодателя. В ответ на это администрация акционерного общества распустила профсоюзную организацию.   

        Вышеизложенные обстоятельства позволяют рекомендовать Правительству Республики Казахстан в период 2009-2011 годов реализовать на практике следующие меры:


          1. Законодательно упростить порядок регистрации общественных объединений граждан.


  2. В законодательстве должно быть четко зафиксировано право каждого создавать или вступать в объединения, союзы, ассоциации, в том числе и неформального характера.  Для этого целесообразно принять отдельный Закон «О праве граждан на объединение».


3. Обеспечить в законодательстве и на практике упрощенный порядок регистрации некоммерческих юридических лиц.


4. Снизить размер регистрационного сбора для некоммерческих организаций с целью облегчения приобретения ими статуса юридического лица и содействия развитию гражданского общества.


5. В Налоговый кодекс внести норму об освобождении НПО от уплаты налога от предпринимательской деятельности, осуществляемой в рамках уставных целей, или использовать иные механизмы налоговых льгот при осуществлении НПО такой деятельности, используя опыт развитых стран. 


6. В Налоговый кодекс внести норму о введении налоговых льгот для коммерческих организаций и индивидуальным предпринимателям, выделяющих часть своего дохода для поддержки казахстанских НПО.


7. Закрепить в законодательстве о некоммерческих организациях, как минимум, еще одну организационно-правовую форму нечленской НПО, например под названием «общественная организация», с тем, чтобы дать возможность гражданам, в количестве меньшем десяти, создавать НПО, не имеющие членства, но при этом не в организационно-правовой форме фондов или учреждений.


8. В 2011 году разработать и принять новый Закон РК «О профессиональных союзах».


         9. Законодательно упростить процедуры регистрации, перерегистрации и ликвидации политических партий.


                 Право на свободу мысли, совести и религии


За годы независимости в Казахстане созданы основы и необходимые благоприятные политические условия для демократического общественного устройства и развития гражданского общества: внутренняя стабильность, межэтнический и межконфессиональный мир и согласие. 


За годы независимости в шесть раз увеличилось число религиозных объединений. Если в 90-е годы ХХ века действовало 671 религиозное объединение, то по состоянию на 1 марта 2009 года в Казахстане действуют 3993 религиозных объединений представляющих более 40 конфессий и деноминаций. Религиозным объединениям принадлежит 3034 культовых сооружений.


Упрощенный механизм регистрации религиозных объединений, действующий с 2004 года, а также налоговая политика государства, направленная на освобождение религиозных объединений от уплаты налогов на прибыль и церковные сборы, способствуют свободному развитию зарегистрированных на территории государства религиозных объединений.  


Многонациональность и поликонфессиональность определили один из основных приоритетов государственной политики в сфере религии – это укрепление межконфессионального согласия как необходимого условия для сохранения стабильности в обществе и соблюдения прав человека. 


Опыт межконфессионального диалога в Казахстане получил признание и поддержку у лидеров мировых религий.  В Астане в 2003 и 2006 годах прошли два Съезда лидеров мировых и традиционных религий.   Если в 2003 году на съезд прибыло  17 делегаций от различных религиозных конфессий, то во втором съезде приняли участие 29 делегаций из 43 стран,  причем не только лидеров религиозных конфессий, но и политических деятелей, ученых и экспертов стран Европы и Азии, лидеров и посланников ведущих международных организаций – ООН, ОБСЕ, ЮНЕСКО. Гуманистические идеи съездов  стали огромным вкладом в укрепление взаимопонимания между народами.


В июле 2006 года Президентом Казахстана подписан Указ об утверждении Концепции развития гражданского общества, целью которой признано дальнейшее совершенствование законодательной, социально-экономической и организационно-методической базы для всестороннего развития институтов гражданского общества и их равноправного партнерства с государством в соответствии с международно-правовыми инструментами в рамках международных договоров и пактов в области прав человека и человеческого измерения. Среди институтов гражданского общества указаны и религиозные объединения. Ключевым моментом взаимодействия государственной власти и институтов гражданского общества является обеспечение свободы вероисповедания и права граждан на объединения.


В  2007 году принята Государственная программа по обеспечению свободы вероисповедания и совершенствованию государственно-конфессиональных отношений в Республике Казахстан на 2007-2009 годы, основной целью которой является создание условий по реализации свободы вероисповедания в Республике Казахстан. 


В адрес Казахстана дан ряд позитивных оценок ОБСЕ, ООН и других международных организаций по поводу эффективности действующей в стране модели гражданского мира и согласия.


Высокую оценку сложившейся в Казахстане модели межконфессионального согласия высказали Папа Римский Иоанн Павел Второй во время посещения страны в 2002 году, лидеры различных конфессий, побывавших в Казахстане на съездах лидеров мировых религий. 


Следует отметить, что гарантии права на свободу мысли, совести и религии в Республике Казахстан содержатся в статье 22 Конституции РК: 


  «1. Каждый имеет право на свободу совести. 


  2. Осуществление права на свободу совести не должно обуславливать или ограничивать общечеловеческие и гражданские права и обязанности перед государством».


            Статья 39 Конституции РК устанавливает:


 «1. Права и свободы человека и гражданина могут быть ограничены только законами и лишь в той мере, в какой это необходимо в целях защиты конституционного строя, охраны общественного порядка, прав и свобод человека, здоровья и нравственности населения.». 


           Кроме того, пункт 3 статьи 39 Конституции РК включает свободу совести в перечень прав и свобод, не подлежащих ограничению ни при каких обстоятельствах.


Правовое регулирование права на свободу совести и вероисповедания в Казахстане осуществляется посредством Закона «О свободе вероисповедания и религиозных объединениях» (далее - Закон о свободе вероисповедания); Гражданского кодекса и другими законодательными актами.


Общее количество нормативных правовых актов, в той или иной степени влияющих на осуществление свободы совести и религии, насчитывает около ста наименований.


В международном праве гарантии права на свободу мысли, совести и религии содержатся в основных международных документах по правам человека: Декларации ООН 1981 года о ликвидации всех форм нетерпимости и дискриминации на основе религии и убеждений (далее - ДНДРУ),  Международном пакте о гражданских и политических правах (далее -МПГПП) и в обязательствах, взятых на себя государствами - членами Организации по безопасности и сотрудничеству в Европе (ОБСЕ). 


          Статья 18 МПГПП определяет понятие свободы мысли, совести и религии следующим образом: «Это право включает свободу иметь или принимать религию или  убеждения  по  своему  выбору и свободу  исповедовать свою религию и убеждения как единолично, так и сообща с другими, публичным  или  частным порядком, в отправлении культа, выполнении религиозных и ритуальных обрядов и учений».


          Статья 1 ДНДРУ расширяет  это понятие принципиальным условием выражения: «Это право включает свободу иметь религию или убеждения любого рода по своему выбору и свободу исповедовать религию и выражать свои убеждения как единолично, так и сообща с другими… (далее по тексту статьи 18 МПГПП).


         Понятие и содержание свободы мысли, совести, религии и убеждений наиболее полно развиты в Итоговых документах Совещаний на Высшем Уровне ОБСЕ  (Хельсинки 1975, Мадрид 1980, Вена 1989, Копенгаген 1990, Париж 1990, Будапешт 1994). В частности, в пункте (9)   Копенгагенского Документа 1990 года государства-участники ОБСЕ подтвердили, что «(9.4) - каждый человек имеет право на  свободу  мысли, совести  и  религии.  Это право включает свободу менять религию или убеждения и свободу исповедовать свою религию или веру  как индивидуально,  так и совместно с другими, публично или частным образом путем отправления культа, обучения и выполнения религиозных и ритуальных обрядов.  Здесь понятие свободы мысли, совести, религии и убеждений расширено свободой их изменять, а выражение этой свободы включает в себя также свободу обучения.


Таким образом, современное понятие свободы вероисповедания, включающее  свободу мысли, убеждений и религии,  состоит в следующем: Это право иметь или не иметь, принимать или изменять любые убеждения или религию по своему собственному выбору, а также исповедовать и выражать свои убеждения или религию  как индивидуально, так и совместно с другими, публично или частным образом, путем обучения, отправления культа и выполнения религиозных и ритуальных обрядов.


           Содержание свободы религии как составляющей свободы совести наиболее полно раскрыто в положениях итогового документа Венской встречи 1986 года, в котором государства – участники СБСЕ обязались:



 (16.4)  уважать право религиозных конфессий:



- основывать и обеспечивать свободный доступ в места для проведения религиозных обрядов и собраний;



- объединяться и основывать организации в соответствии со своей собственной структурой и иерархией;



- подбирать, назначать и сменять штатных сотрудников в соответствии с собственными стандартами и требованиями, а также свободно принимать любые решения при взаимодействии между собой и с государственными структурами;



- испрашивать и получать добровольные финансовые и иные пожертвования;



(16.5) - осуществлять консультации и обмен информацией с другими религиозными конфессиями, институтами и организациями, для более полного обеспечения религиозных прав и свобод;



(16.6) - уважать право каждого давать и получать религиозное образование на выбранном им самим языке как индивидуально, так и совместно с другими;



(16.7) - …уважать приоритет родителей в выборе религиозного и морального воспитания своих детей в соответствии со своими убеждениями;



(16.8) - поощрять обучение религиозного персонала в соответствующих институтах;



(16.9) - уважать право верующих как индивидуально, так и совместно с другими, приобретать, владеть и использовать религиозную литературу и публикации на выбранном ими языке, а также другие предметы и материалы, относящиеся к их религиозным убеждениям;



(16.10) - разрешать религиозным общинам, институтам и организациям производить, импортировать и распространять религиозные публикации и иные печатные материалы и предметы религиозного культа;



(16.11) - благожелательно учитывать интерес религиозных конфессий, общин, институтов и организаций к участию в публичных диалогах, включая средства массовой информации.


           17). Государства участники признают, что осуществление вышеупомянутых норм, относящихся к свободе религии и убеждений, может подлежать лишь ограничению, которые установлены законом и совместимы с их обязательствами по международному праву и их международными обязательствами. Они будут обеспечивать в своих законах и административных правилах и при их применении, полное и эффективное осуществление свободы мысли, совести, религии и убеждений.


 
(32)  … поддерживать установление и развитие личных и групповых контактов между верующими, исповедующими религию или веру индивидуально или совместно с другими, как в своих странах, так и с верующими в других странах, оказывать содействие в паломничестве, проведении религиозных собраний и других мероприятий… обеспечивать свободу приобретения, получения и распространения религиозной литературы, изданий и других публикаций и предметов, имеющих отношение к вере, религии и отправлению религиозных обрядов и культов.


Конституционные гарантии свободы мысли, совести и религии в Республике Казахстан выражены в  следующих принципах: уважение принципов и норм международного права, верховенство международного права перед законами Республики  - пункты 1 и 3 статьи 4, статья 8;  признание абсолютности и неотчуждаемости права каждого на свободу мысли, совести и религии и запрет на  ограничение свободы совести при любых обстоятельствах - пункты 1 и 2 статьи 12, пункт 1 статьи 18, пункт 1 статьи 19, пункт 1 статьи 22, пункт 3 статьи 39; равенство перед законом и свобода от дискриминации по любым основаниям - статья 14;  равенство в правах граждан и неграждан - пункт 4 статьи 12; законодательная и судебная защита - пункты 1 и  2 статьи 4, пункты 2 и 3 статьи 74, статья 78;


Таким образом, Конституция Республики Казахстан гарантирует, что:  каждый (гражданин Казахстана, иностранец, законно находящийся на его территории, беженец или лицо без гражданства) имеет право на свободу совести (то есть с учетом норм международного права, являющихся частью действующего права Республики Казахстан, право иметь или принимать или менять религию или убеждения по своему выбору); никто не может быть принужден к раскрытию своих мыслей или своей принадлежности той или иной религии или убеждениям;  никто   не может подвергаться дискриминации по мотивам отношения к религии, принадлежности к различным религиозным течениям, группам или объединениям.


 Конституционные гарантии свободы исповедовать религию или убеждения «как единолично, так и сообща с другими, публичным или частным порядком», выражены в  следующих принципах: уважение принципов и норм международного права, верховенство международного права перед законами Республики  - пункты 1 и 3 статьи 4, статья 8; идеологическое многообразие - пункт 1 статьи 5; равенство перед законом - пункт  2 статьи 5; свобода объединения и собраний - пункт 1 статьи 23, пункт 1 статьи 32; свобода от дискриминации по любым основаниям - статья 14;  равенство в правах граждан и неграждан - пункт 4 статьи 12;  запрет на незаконное вмешательство государства в дела  объединений и  объединений в дела государства, а также запрет на возложение функций государственных органов на объединения - статья 1, пункт 3 статьи 5;  законодательная и судебная защита - пункты 1 и  2 статьи 4, пункты 2 и 3 статьи 74, статья 78.


Таким образом, Конституция Республики Казахстан гарантирует, что:  религиозные институты (во всех их проявлениях) отделены от государства; в государстве нет одной или нескольких поддерживаемых государством религий и никакая религия не является государствообразующим фактором; никакие конфессии не выполняют каких-либо государственных функций; ни одна религия, религиозная группа или объединение не могут иметь никаких преимуществ по отношению к другим религиям, религиозным группам или объединениям; никто (гражданин Казахстана, иностранец, законно находящийся на территории Казахстана беженец или лицо без гражданства) не может подвергаться дискриминации по мотивам отношения к религии, принадлежности к различным религиозным течениям, группам или объединениям.


Конституционные ограничения свободы исповедовать религию или убеждения «как единолично, так и сообща с другими, публичным или частным порядком» основаны на следующих положениях: осуществление прав и свобод человека не должно нарушать прав и свобод других лиц, посягать на конституционный строй и общественную нравственность - пункт 5 статьи 12; цели или  действия… объединений не должны быть направлены на насильственное изменение конституционного строя, нарушение целостности  Республики,  подрыв безопасности государства, разжигание  социальной, расовой, национальной, религиозной, сословной и родовой розни, а также создание непредусмотренных законодательством военизированных формирований - пункт 3 статьи 5;  запрет на деятельность партий на религиозной основе - пункт 4 статьи 5; деятельность иностранных религиозных объединений на территории Республики, а также назначение иностранными религиозными центрами руководителей религиозных объединений в Республике должны согласовываться с государством - пункт 5 статьи 5; права и свободы человека и гражданина могут быть ограничены только законами и лишь в той мере, в какой это необходимо в целях защиты конституционного строя, охраны общественного порядка, прав и свобод человека, здоровья и нравственности населения - пункт 1 статьи 39.

Законодательные гарантии свободы мысли, совести и религии


Законодательство о свободе совести и религии в Казахстане в целом является в достаточной степени либеральным. Так, в соответствии с международными стандартами, Закон о свободе вероисповедания не предусматривал обязательной государственной регистрации религиозных объединений, однако статья 375 Кодекса об административных правонарушениях (КоАП) предусматривала наказание за деятельность религиозных объединений без государственной регистрации. На практике это противоречие в законодательстве разрешалось судами чаще всего в пользу норм КоАП, что приводило к многочисленным нарушениям  Закона о свободе вероисповедания, статьи 39 Конституции и международного стандарта в части права на свободу вероисповедания «сообща с другими».


В 2005 году в целях борьбы с экстремизмом и усиления национальной безопасности приняты три закона: Закон 18 февраля 2005 года «О противодействии экстремизму»;  Закон  от 23 февраля 2005 года «О внесении изменений и дополнений в некоторые законодательные акты Республики Казахстан по вопросам противодействия экстремистской деятельности»;   Закон РК от 08.07.2005 «О внесении изменений и дополнений в некоторые законодательные акты Республики Казахстан по вопросам обеспечения национальной безопасности». 


Пункт 3 статьи 18 МПГПП не включает «национальную безопасность» в  число приемлемых причин для наложения каких-либо ограничений на свободу мысли, совести и вероисповедания.


В соответствии с Сиракузскими принципами относительно толкования ограничений и отступлений от положений Международного пакта о гражданских и политических правах «интересы «национальной безопасности» могут служить основанием для ограничения определенных прав только в случаях, когда такие ограничения вводятся для защиты «суверенитета, территориальной целостности или политической независимости от угрозы силой или ее применения». На «интересы национальной безопасности нельзя ссылаться в качестве причины, когда речь идет о предотвращении только местной или относительно изолированной угрозы закону или порядку», они не могут «служить предлогом для установления нечетких или произвольных ограничений», и их «допустимо использовать в качестве причины только при условии существования достаточных гарантий и эффективных средств правовой защиты против злоупотреблений». «Интересы национальной безопасности» могут служить оправданием для ограничения  только определенной группы прав и свобод: свободы передвижения и выбора места жительства; ограничения присутствия публики и прессы на судебных процессах; свободы слова; свободы объединения и собраний. Свобода мысли, совести и вероисповедания в перечне прав и свобод, ограничение которых допустимо «в интересах национальной безопасности», отсутствует.


 Недискриминация и равенство перед законом  на основании религии или убеждений (статья 26 МПГПП).

Для религиозных объединений, по сравнению с другими юридическими лицами, установлена неравная ответственность перед законом  за нарушение законодательства. Так для них установлены более широкие основания для приостановления и более сложные процедуры возобновления деятельности (статья 723 КоАП,  и статья 10-1 Закона о свободе вероисповедания).


Различия по сравнению с другими юридическими лицами установлены и в отношении оснований для ликвидации религиозного объединения. 


Деятельность религиозного объединения как юридического лица может быть запрещена судом в случаях: нарушения законодательства Республики Казахстан; систематического осуществления деятельности, противоречащей уставу, а равно неустранения в установленный срок нарушений, послуживших основанием для приостановления деятельности (КоАП, статья 375, части 4, 5). 


 Право свободно исповедовать религию или убеждения «сообща с другими, публичным или частным порядком, в отправлении культа, выполнении религиозных и ритуальных обрядов и учении» (пункт 1 статьи 18 МПГПП). 


Законодательство Казахстана содержит ограничения этого права, выходящие за пределы пункта 3 статьи 18 МПГПП и пунктов 1 и 3 статьи 39 Конституции Казахстана. Эти ограничения касаются возможности отправления вероисповедания независимо от юридического статуса, возможности получения юридического статуса, свободы проповедования («миссионерская деятельность») и учения (духовное образование).


Свобода вероисповедания независимо от юридического статуса.


Деятельность незарегистрированных религиозных объединений в Казахстане запрещена (часть 4 статьи 4 Закона о свободе вероисповедания  и наказывается в административном порядке вплоть до запрещения деятельности (статьи 374-1 и 375 КоАП).


Если группа верующих не прошла государственную регистрацию (по причине отсутствия средств, малочисленности или бюрократических препонов с регистрацией) или отказывается от регистрации по религиозным соображениям, она считается незаконной. На практике это выражается в том, что группе запрещены все формы отправления вероисповедания «сообща с другими»: молитвенные собрания (включая проводимые в частных домах и квартирах), обучение религии, проповедование, распространение религиозной литературы и т.д. 


Закон о свободе вероисповедания  содержит понятие  «малочисленная религиозная группа, не имеющая признаков юридического лица», которая может функционировать после прохождения учетной регистрации в местных органах власти (статьи 6-1 и 6-2). Однако условия и процедуры прохождения учетной регистрации в Законе не определены. 


Возможность получения юридического статуса.


Закон о свободе вероисповедания предусматривает для религиозных групп четыре формы юридического лица: местные религиозные объединения (общины), религиозные управления (центры), духовные учебные заведения и монастыри (статья 7). Юридическое лицо в форме «религиозное объединение» может быть образовано инициативной группой из 10 граждан (статья 9). 


В отличие от всех остальных видов юридических лиц в Казахстане, которые проходят регистрацию в Комитете регистрационной службы Министерства юстиции РК и его территориальных подразделениях,  для религиозных объединений установлен особый порядок государственной регистрации. Религиозные управления (центры), объединения, действующие на территории двух или более областей республики, а также образуемые ими духовные учебные заведения, монастыри и другие объединения регистрирует уполномоченный государственный орган (УГО) - Комитет по делам религий Министерства юстиции РК. Процедура государственной регистрации религиозных объединений, по сравнению с другими видами юридических лиц, усложнена тем обстоятельством, что УГО может по своему усмотрению назначить религиоведческую и иную экспертизу, а также затребовать заключения специалистов по представленным религиозным объединением документам (статья 9). Основания, порядок назначения и процедуры проведения экспертиз и заключений в Законе не оговорены, а определяются подзаконными нормативными актами Правительства. Закон предусматривает также прерывание срока регистрации на время проведения экспертизы, но не ограничивает этот срок никакими временными рамками. 


Хотя Закон не предусматривает оснований для отказа в регистрации религиозного объединения, на практике усложненные процедуры позволяют затягивать процесс регистрации сколь угодно долго. При этом группы,  ждущие регистрации, оказываются в положении «незаконных»  и ущемляются в праве на свободу вероисповедания  «сообща с другими».


         Mиссионерская деятельность 


Закон о свободе вероисповедания определяет миссионерскую деятельность как «проповедование и распространение посредством религиозно-просветительской деятельности вероисповедания, которое не содержится в уставных положениях религиозного объединения, осуществляющего свою деятельность на территории Республики Казахстан» (статья 1-1, пункт 2). «Граждане Республики Казахстан, иностранцы и лица без гражданства (далее - миссионер) осуществляют миссионерскую деятельность на территории Республики Казахстан после прохождения учетной регистрации. Осуществление миссионерской деятельности без учетной регистрации запрещается» (статья 4-1).


В отличие от учетной регистрации «малочисленных религиозных групп, не имеющих признака юридического лица» Закон устанавливает ясные правила учетной регистрации миссионеров (статья 4-2).


 Духовное образование


Право основывать духовные учебные заведения Закон предоставляет только религиозным управлениям (центрам) (статья 7). 


В соответствии с Конституцией РК, Закон о свободе вероисповедания констатирует,  что государственное образование в Казахстане имеет светский характер (статья 5), и не содержит в прямом виде требования государственного лицензирования духовной образовательной деятельности. На практике государственные органы требуют от духовных учебных заведений наличия лицензий в соответствии со статьями 40, 57 Закона РК «Об образовании» и статьей 23 Закона РК «О лицензировании». 


Право на альтернативную службу


Закон о свободе вероисповедания устанавливает, что «никто не имеет права по мотивам своих религиозных убеждений отказываться от исполнения гражданских обязанностей, за исключением предусмотренных законом случаев». Замена исполнения одной обязанности на другую по мотивам религиозных убеждений допускается только в соответствии с законодательством Республики Казахстан» (статья 3). Закон об альтернативной службе в Казахстане отсутствует. 


Исходя из  вышеизложенного, Национальный план действий по правам человека содержит ряд следующих мероприятий, направленных на совершенствование законодательства и правоприменительной практики в области обеспечения конституционного права граждан на свободу мысли, совести и религии.

		№№

		Мероприятия  

		Сроки 

		Исполнители



		1.

		Изучение зарубежного опыта регулирования свободы мысли, совести и религии 

		в течение 2009 г.

		Министерство юстиции



		2.

		Рассмотрение и утверждение Экспертным советом Комиссии по правам человека при Президенте Республики Казахстан рекомендаций по изменению законодательства в сфере обеспечения свободы мысли, совести и религии, подготовленных неправительственными организациями

		2-ой квартал 2010 г

		Комиссия по правам человека,


НПО (по согласованию)



		3

		Проведение мониторинга по соблюдению права на свободу вероисповедания  в РК

		ежегодно

		Министерство юстиции, Генеральная прокуратура


НПО (по согласованию)



		4

		Проведение круглого стола в рамках подготовки Республики Казахстан к председательству в ОБСЕ  по свободе мысли, совести и религии

		4-ый квартал 2009 г.

		Министерство юстиции, Комиссия по правам человека,


НПО, религиозные объединения (по согласованию)



		5

		Проведение заседания Совета по связям с религиозными объединениями при Правительстве Республики Казахстан по вопросам соблюдения  права на свободу вероисповедания  в РК

		4-ый квартал


2009 года

		Министерство юстиции



		6

		Проведение заседаний Советов по связям с религиозными объединениями при акиматах областей городов Астаны и Алматы  по вопросам соблюдения  права на свободу вероисповедания  в регионах

		2010-2012 г.г.

		Акиматы областей и городов Астаны и Алматы



		7

		Разработка проекта Закона о внесении изменений и дополнений в законодательные акты по обеспечению свободы мысли, совести и религии на основе рекомендаций, подготовленных неправительственными организациями и одобренных Экспертным советом Комиссии по правам человека при Президенте Республики Казахстан 

		1-ый квартал 2011 г.

		Министерство юстиции



		8

		Выпуск национального отчета по соблюдению права на свободу вероисповедания  в Республике Казахстан

		2010 г.

		Министерство юстиции,


при участии НПО, религиозных объединений (по согласованию)



		9

		Внесение проекта Закона о внесении изменений и дополнений в законодательные акты по обеспечению свободы мысли, совести и религии в Парламент Республики Казахстан 

		4-ый квартал 2011 г.

		Министерство юстиции



		10

		Разработать Концепцию об альтернативной военной службе, позволяющей верующим исполнить свой гражданский долг без ущемления своих религиозных чувств. 




		2012 г.

		Министерство обороны








 Право на свободу мирных собраний и митингов


Гарантии свободы мирного собрания в Республике Казахстан содержатся в статье 32 Конституции РК: «Граждане Республики Казахстан вправе мирно и без оружия собираться, проводить собрания, митинги и демонстрации, шествия и пикетирование. Пользование этим правом может ограничиваться законом в интересах государственной безопасности, общественного порядка, охраны здоровья, защиты прав и свобод других лиц». 


В дополнение к этому статья 39 Конституции РК устанавливает: «1. Права и свободы человека и гражданина могут быть ограничены только законами и лишь в той мере, в какой это необходимо в целях защиты конституционного строя, охраны общественного порядка, прав и свобод человека, здоровья и нравственности населения...». 


Правовое регулирование свободы мирных собраний в Казахстане осуществляется посредством применения Закона Республики Казахстан от 17.03.1995 года «О порядке организации и проведения мирных собраний, митингов, шествий, пикетов и демонстраций в Республике Казахстан» с изменениями от 20.12.2004 г. (далее – Закон). 


Отдельные нормы, касающиеся правового регулирования свободы мирных собраний в Республике Казахстан, содержатся в Законе РК от 21.12.1995 г. «Об органах внутренних дел Республики Казахстан», Законе РК от 26.06.1998 г. «О национальной безопасности Республики Казахстан». 


К подзаконным актам, регулирующим свободу мирных собраний в Казахстане, относятся: Приказ Министерства внутренних дел РК от 31.12.1993 г. «Об организации работы органов внутренних дел по связи с общественными объединениями»; Приказ Министерства внутренних дел РК от 06.12.2000 г. «Об утверждении Правил об организации работы подразделений органов внутренних дел по обеспечению охраны общественного порядка и безопасности граждан при проведении мероприятий общественными объединениями на улицах и в других общественных местах»; Приказ Министра внутренних дел РК от 05.07.2002 г. «Об утверждении Правил патрульно-постовой службы органов внутренних дел Республики Казахстан по обеспечению охраны общественного порядка и безопасности»; Решение маслихата города Астаны от 02.05.2002 г. «О дополнительном регламентировании порядка и мест проведения мирных собраний, митингов и пикетов» и Решение XVII сессии Маслихата города Алматы от 29.07.2005 г. «Некоторые вопросы рационального использования объектов городской инфраструктуры».

Наконец, Кодекс Республики Казахстан об административных правонарушениях (статья 373) и Уголовный кодекс (статья 334) содержат санкции за нарушение законодательства о порядке организации и проведения мирных собраний, митингов, шествий, пикетов и демонстраций от штрафов и административного ареста на срок до 15 суток и до лишения свободы на срок до одного года.


Учитывая международные стандарты в области обеспечения свободы мирного собрания, изложенные в Международном пакте о гражданских и политических правах (МПГПП), ратифицированном Республикой Казахстан, других международных документах по правам человека, в решениях Европейского Суда по правам человека и разработанном на их основе Бюро по демократическим институтам и правам человека (БДИПЧ) ОБСЕ документе «Руководящие принципы свободы мирных собраний», опубликованном в конце марта 2007 года, анализ действующего законодательства Республики Казахстан в этой области показывает его несоответствие данным стандартам по некоторым параметрам. 


Так существующее в Законе о порядке проведения собраний, митингов… определение не соответствует принятым в международной практике категориям мирных собраний, поскольку помимо митингов, шествий, демонстраций и пикетов (в данном случае голодовки в общественных местах, возведение юрт и палаток, определенное в казахстанском законодательстве, можно рассматривать как особую форму акции протеста, схожую с пикетом) отдельно используется термин «собрание». То есть, в законодательстве регулируются не только мирные собрания, понимаемые как публичные акции в открытом публичном месте, но и собрания как таковые. 


В действующем законодательстве нигде не дано толкование понятия «собрание», впрочем, так же, как и понятий «демонстрация», «шествие», «митинг», «пикет», что нарушает принцип юридической предсказуемости и определенности и дает возможность совершенно произвольно определять то или иное скопление, группу или акцию граждан, как незаконное собрание или пикет.   


Правовое регулирование всех форм мирных собраний, охватываемых Законом, имеет разрешительный, а не уведомительный характер и осуществляется по одинаковым правилам.


Так для проведения мирного собрания в местный исполнительный орган подается заявление в письменной форме, причем не позднее, чем за 10 дней до намеченной даты его проведения. В заявлении должны указываться цель, форма, место проведения мероприятия или маршруты движения, время его начала и окончания, предполагаемое количество участников, фамилии, имена, отчества уполномоченных (организаторов) и лиц, ответственных за соблюдение общественного порядка, место их жительства и работы (учебы), дата подачи заявления. Срок подачи заявления исчисляется со дня его регистрации в местном исполнительном органе. Местный исполнительный орган рассматривает заявление и сообщает уполномоченным (организаторам) о принятом решении не позднее, чем за пять дней до времени проведения мероприятия, указанного в заявлении (статья 3 Закона).


Подобный порядок касается всех видов мирных собраний, определенных в Законе: собраний, митингов, шествий и демонстраций и пикетов.


Это делает практически невозможным проведение спонтанных акций, связанных с выражением протеста или иных общественных проявлений в связи с событиями, вызывающими экстренную общественную реакцию.

Местный исполнительный орган в целях обеспечения прав и свобод других лиц, общественной безопасности, а также нормального функционирования транспорта, объектов инфраструктуры, сохранности зеленых насаждений и малых архитектурных форм при необходимости может предложить обратившимся с заявлением иные время и место проведения мероприятия (статья 4 Закона).


Помимо этого, статья 10 Закона предусматривает, что «местные представительные органы могут дополнительно регламентировать порядок проведения собраний, митингов, шествий, пикетов и демонстраций с учетом местных условий и в соответствии с требованиями настоящего Закона».  


Представительный орган (маслихат) города Астаны использовал это положение Закона, приняв решение  «в целях обеспечения прав и свобод граждан, общественной безопасности, а также бесперебойного функционирования транспорта, объектов инфраструктуры, сохранности зеленых насаждений и малых архитектурных форм,…определить местами проведения мирных собраний, митингов и пикетов в городе Астане территории, прилегающие к зданиям ПКФ «Газсервис» (улица Вторая Нагорная, 1), ОАО «Окан Атрико» (микрорайон 3)». (Решение маслихата города Астаны от 2 мая 2002 года «О дополнительном регламентировании порядка и мест проведения мирных собраний, митингов и пикетов»)

 Аналогичное решение принял маслихат города Алматы: «Рекомендовать Акимату города Алматы использовать: … 2) сквер за кинотеатром «Сары-Арка» для проведения негосударственных мероприятий общественно-политического характера». (Решение XVII сессии Маслихата города Алматы третьего созыва от 29 июля 2005 года «Некоторые вопросы рационального использования объектов городской инфраструктуры». При этом для государственных мероприятий выделены главные площади города.


Таким образом, само мирное собрание в форме демонстрации, митинга, пикета теряет всякий смысл, поскольку обычно такие акции выражения общественных интересов, в том числе и протеста, направлены на привлечение общественного внимания, на выражение своего отношения к каким-либо государственным решениям или действиям, каким-либо процессам именно перед зданиями тех органов или офисами тех организаций, которые эти решения приняли или действия осуществили.   


Более того, подобными решениями представительных органов власти, хотя и имеющими рекомендательный характер, непосредственно руководствуются местные органы исполнительной власти, делая такие виды мирных собраний, как шествие, процессия или демонстрация вообще практически невозможными для реализации гражданами, проживающими в столице Казахстана городе Астане и городе Алматы, поскольку сами эти формы мирных собраний предполагают движение от одного пункта к другому. 

В противоречии с международными стандартами действующее законодательство не содержит никаких разграничений между участниками и случайно оказавшимися на месте событий прохожими, а также наблюдателями: журналистами, правозащитниками и другими с точки зрения привлечения их к ответственности в случае незаконности акции.  В результате в ряде случаев к ответственности привлекаются журналисты и случайные наблюдатели, и т.д.  


Действующее законодательство не содержит ни понятия¸ ни обеспечения права на контр-демонстрацию, ни порядка деятельности органов по поддержанию общественного порядка и защиты прав как участников основного мероприятия, так и контр-демонстрации. 


Действующее законодательство не содержит положений, обязывающих государственные органы, прежде всего правоохранительные, содействовать гражданам  в реализации их права на мирные собрания и защищать участников законного мирного собрания.


Согласно статье 2 Закона,   заявления о проведении собрания, митинга, шествия, пикета или демонстрации, подают уполномоченные трудовых коллективов, общественных объединений или отдельных групп граждан Республики Казахстан, достигшие восемнадцатилетнего возраста. 


Исходя из подобной формулировки, можно сделать вывод, что отдельное лицо не вправе подавать заявление о пикете или митинге, что находится в явном противоречии с международными нормами, поскольку они гарантируют свободу мирных собраний каждому человеку, в том числе при определенных, не ущемляющих права человека, ограничениях и несовершеннолетним (ст.15. Конвенции ООН о правах ребенка).


Согласно статье 11 Закона «порядок организации и проведения собраний и митингов, установленный настоящим Законом, не распространяется на собрания и митинги трудовых коллективов и общественных объединений, проводимые в соответствии с законодательством, их уставами и положениями в закрытых помещениях».


Исходя из формулировки этой статьи, следует, что на любые иные собрания и митинги, организуемые в закрытых помещениях не трудовыми коллективами и не общественными объединениями, а, например, отдельными гражданами, группами граждан, коммерческими организациями, фондами или учреждениями, распространяется порядок, установленный данным Законом. То есть, необходимость подать заявление за 10 дней и т.д.  


Вышеприведенный анализ позволяет сделать следующий вывод: законодательство и правоприменительная практика Республики Казахстан, касающиеся права на мирное собрание, в некоторой степени не соответствует международным стандартам, в том числе обязательствам по Международному пакту о гражданских и политических правах, других международных договоров по правам человека, а также обязательств в рамках Организации по безопасности и сотрудничеству в Европе, в частности Руководящих принципов ОБСЕ свободы мирных собраний.бязательств в рамках Организации по безопасности и сотрудничеству в Европе, в частности Руководящих принципов ОБСЕ по св








Основные проблемы законодательства заключаются в следующем: 


1. Закон устанавливает строго разрешительный, а не уведомительный порядок. Разрешение на проведение любого собрания выдают местные исполнительные органы. Заявление должно быть подано за 10 дней до даты проведения собрания, а нарушение этого правила является административным правонарушением. 


2. Закон не дает четких определений видов мирных собраний, что нарушает принцип юридической неопределенности и непредсказуемости. Любое скопление людей  в такой ситуации потенциально может быть признано собранием в смысле Закона, и соответственно, - незаконным, если на него нет разрешения исполнительного органа власти. То есть к административной ответственности могут быть привлечены граждане, идущие возлагать цветы к памятнику или несущие петиции властям, участники флэш-мобов, дворовые собрания жильцов и т.д. Также Закон не содержит определений: кто является участником собрания,  а кто нет.  Это позволяет привлекать к ответственности любых лиц, находившихся на месте проведения собрания. 


3. Закон не предусматривает подачи заявления на проведение собрания от индивидуального лица. Это прямо противоречит статье 21 МПГПП, которая предоставляет свободу собраний не только группам, но и индивиду. 


4. Закон в совокупности с решениями местных представительных органов ограничивает места проведения собраний гражданами и общественными объединениями. В ряде городов устанавливаются строго отведенные места, как правило, находящиеся на окраине города. Высшие должностные лица и местные власти, а также некоторые политические организации для проведения собраний имеют ничем не обоснованное исключительное право на использование площадей в центре города по сравнению с гражданами и их объединениями, что является дискриминационным. Кроме элемента  дискриминации здесь присутствует нарушение существа свободы собраний.  В действительности не может быть никаких разумных обоснований, с точки зрения международных стандартов, чтобы привязать реализацию свободы собраний к одному месту. Более того, не все типы собраний можно провести в таких условиях, так как пикет, демонстрация или шествие, в сущности, не могут быть привязаны к одному единственному месту в городе. 


 5. Статья 373 Кодекса об административных правонарушениях и статья 334 Уголовного кодекса чрезмерно широко трактуют нарушения в области свободы мирных собраний. Ответственность по этим статьям может наступать в случае нарушения порядка проведения собрания, указанного в Законе. При этом у правоохранительных органов остается возможность для самостоятельного определения границ общественной опасности деяний.


Законодательство не устанавливает ту грань, которая четко может разделить административную и уголовную ответственность.  В соответствии с пунктом 2 статьи 373 КоАП административной ответственности подлежат третьи лица, оказавшие содействие несанкционированному властями собранию. Такого рода ограничения  не являются  необходимыми в демократическом государстве и не оправданы с точки зрения наличия насущной общественной и социальной необходимости, а, следовательно, непропорциональны.  


6. Закон содержит  большое количество запретов на проведение собрания. Эти запреты настолько широки в своем изложении, что оставляют возможность для злоупотреблений со стороны исполнительных органов. В них нет ясности в вопросе: чьи нарушения  и в каком объеме могут повлиять на запрет проведения собрания, отсутствует обязанность органов власти учитывать конкретные обстоятельства. 


7. Гражданский процессуальный кодекс не обеспечивает эффективных средств  правовой защиты в случае обжалования отказа властей в проведении собрания. В нем установлен месячный срок для рассмотрения исков граждан. Таким образом, даже если запрет властей будет признан незаконным,  проведение собрания может стать неактуальным.    


Как показали наблюдения неправительственных правозащитных организаций, в том числе мониторинг, проведенный общественным фондом «Хартия за права человека» правоприменительная практика  также несовершенна и требует своего кардинального улучшения. 


Так были выявлены следующие проблемы:  


1. Свобода собраний трактуется местными властями как коллективное право, что противоречит как Конституции, так и международным стандартам. В результате создана ситуация, при которой человек индивидуально не обладает свободой мирного собрания. 


2. Суды не применяют принцип пропорциональности или соразмерности ограничений свободы собраний при рассмотрении исков по обжалованию отказов в проведении собраний, и при рассмотрении административных дел по обвинениям о нарушении законодательства о свободе собраний. 


3. Правоохранительные органы не всегда руководствуются при задержании демонстрантов наличием реальных  угроз, вследствие чего допускается большое количество необоснованно задержанных. Задержания часто осуществляются на основании одних лишь только подозрений в намерении участвовать в собрании. 


4. Поведение сотрудников правоохранительных органов создает чувство неопределенности и непредсказуемости  у граждан. В ряде случаев принудительного прекращения собраний полиция не предупреждает участников о своих действиях.  Нередки случаи нападения и задержания журналистов и независимых наблюдателей, собирающих информацию с места событий. 


5. Местные органы власти, рассматривая заявления о проведении собраний, склонны применять крайние меры в виде отказа, зачастую по формальным основаниям. При этом  часто игнорируется возможность запросить дополнительные сведения от заявителей и вступать в предварительные переговоры с организаторами по поводу проведения собрания. 


Исходя из всего вышеизложенного, Национальный план действий по правам человека содержит ряд мероприятий, направленных на совершенствование законодательства и правоприменительной практики в области обеспечения конституционного права граждан на свободу мирных собраний.


		№№

		Мероприятия 

		Сроки 

		Исполнители



		1.

		Изучение зарубежного опыта регулирования свободы мирных собраний 

		2009 г.

		Министерство юстиции,


Комиссия по правам человека,


правозащитные НПО (по согласованию)



		2.

		Проведение международного круглого стола в рамках подготовки Республики Казахстан к председательству в ОБСЕ  с участием членов Группы экспертов ОБСЕ по свободе мирных собраний, разработчиков Руководящих принципов ОБСЕ по свободе мирных собраний

		4-ый квартал 2009 г.

		Комиссия по правам человека,


МИД РК,


ПРООН (по согласованию),


Центр ОБСЕ в Астане (по согласованию),


БДИПЧ ОБСЕ (по согласованию),


правозащитные НПО (по согласованию)



		3.

		Разработка проекта нового закона о свободе мирных собраний и проекта закона о внесении изменений и дополнений в иные законодательные акты по вопросам свободы мирного собрания на основе проектов законов, подготовленных группой неправительственных организаций и одобренных Экспертным советом Комиссии по правам человека при Президенте Республики Казахстан 

		2- ой квартал


2010 г.

		Министерство юстиции с привлечением правозащитных НПО (по согласованию)



		4.

		Обсуждение проекта нового закона о свободе мирных собраний и проекта закона о внесении изменений и дополнений в иные законодательные акты по вопросам свободы мирного собрания с проведением круглого стола (конференции)

		3-ий - 4-ый квартал 2010 г.

		Министерство юстиции,


Общественная палата при Мажилисе Парламента,


Комиссия по правам человека,


правозащитные НПО (по согласованию)



		5. 

		Внесение проекта нового закона о свободе мирных собраний и проекта закона о внесении изменений и дополнений в иные законодательные акты по вопросам свободы мирного собрания в Парламент Республики Казахстан 




		4-ый квартал 2010 г.

		Министерство юстиции



		6.

		Разработка и принятие ведомственных инструктивных материалов, определяющих  порядок рассмотрения уведомлений о проведении мирных собраний местными исполнительными органами, в том числе в отношении взаимодействия с организаторами мирных собраний 

		1-ый  - 2-ой квартал 2011 г.

		нормативные решения маслихатов областей, городов Астаны и Алматы



		7.

		Разработка и принятие ведомственных инструктивных материалов, определяющих  правила поведения сотрудников правоохранительных органов по поддержанию общественного порядка при проведении мирных собраний, в том числе по взаимодействию с их организаторами и участниками 

		 3-ий


квартал 2011 г.

		Министерство внутренних дел



		8. 

		Осуществление комплексного обучения сотрудников правоохранительных органов, уполномоченных осуществлять обеспечение порядка на мирных собраниях, навыкам взаимодействия с организаторами собраний и их участниками, защиты собраний от провокаций, навыкам ведения переговоров с агрессивно настроенными участниками собраний, а также  международным стандартам применения специальных средств и физической силы

		2010 – 2012 гг.

		



		9.

		Принятие нормативного постановления Верховного Суда РК о судебной практике при рассмотрении дел, связанных с реализацией права на свободу мирных собраний.




		2011 г.

		



		10. 

		Проведение широкой разъяснительной кампании по формированию  общественного мнения в пользу применения ненасильственных форм протеста и цивилизованного выражения своего мнения при проведении собраний

		2009-2012 гг.

		





                    Право на свободу слова и получение информации


Конституцией Республики Казахстан гарантирована свобода слова и творчества, запрещена цензура, закреплено право каждого получать и распространять информацию любым, не запрещенным законом, способом.


Вместе с тем, существуют и ограничения, принятые в международной практике. Пунктом 3 статьи 20 Конституции РК не допускается пропаганда или агитация насильственного изменения конституционного строя, нарушения целостности республики, подрыва безопасности государства, войны, социального, расового, национального, религиозного, сословного и родового превосходства, а также культа жестокости и насилия. 


Указанные свободы, права и ограничения  воспроизведены и в статье 2 Закона РК «О средствах массовой информации». 

Одним из важнейших инструментов реализации прав и свобод граждан на информацию являются масс-медиа.  


В Казахстане за прошедшие годы проведены кардинальные преобразования в сфере деятельности средств массовой информации. Произошло разгосударствление сектора СМИ, результатом чего стало то, что на сегодня более 80% СМИ являются негосударственными. 


Рыночные реформы привели к количественному и качественному росту СМИ. Казахстан сегодня по темпам развития СМИ опережает большинство стран Центральной Азии и Закавказья. О лидерстве Казахстана по развитию медийной инфраструктуры говорит факт проведения в стране ежегодного Евразийского медиа-форума. 


Тем не менее, на практике встречаются факты ограничения свободы слова граждан. Как отмечают некоторые НПО, в Казахстане имеются факты нарушения прав человека на свободу слова. Встречаются единичные факты гибели журналистов, имеются факты получения телесных повреждений некоторыми представителями средств массовой информации.


Свидетельством ограничения прав граждан на свободу слова могут послужить данные социологических исследований по проекту «Права человека в Казахстане: общественное мнение». Из 1500 опрошенных респондентов 27,3 % на вопрос «Как Вы оцениваете ситуацию в области защиты прав граждан на свободу слова?» дали отрицательную оценку государственным механизмам защиты конституционных прав граждан на свободу слова, 51,7% дали позитивную оценку, а 21,0% респондентов затруднились с ответом на поставленный вопрос. Полученные результаты социологических исследований позволяют сделать вывод о необходимости совершенствования законодательства и правоприменительной практики о СМИ в Казахстане в соответствии с международными стандартами.



Значимым событием 2006 года явилось утверждение 25 июля 2006 года Указом Президента Республики Казахстан Концепции развития гражданского общества в Республике Казахстан на 2006-2011 годы.
Концепция определяет основные направления развития институтов гражданского общества и возможности реализации гражданских инициатив и станет основой для разработки целевых программ, законодательных и других нормативных правовых актов, нацеленных на создание благоприятных условий для функционирования  институтов гражданского общества.



Основной целью Концепции является дальнейшее совершенствование законодательной, социально-экономической и организационно-методической базы для всестороннего развития институтов гражданского общества и их равноправного партнерства с государством и бизнес-сектором в соответствии с международно-правовыми инструментами в рамках международных договоров и пактов в области прав человека и человеческого измерения. 



В целях реализации Концепции развития гражданского общества в Республике Казахстан на 2006-2011 годы подготовлен План мероприятий по реализации Концепции развития гражданского общества в Республике Казахстан на 2006-2011 годы, утвержденный 30 сентября 2006 года постановлением Правительства РК.



В целях обеспечения конституционных прав граждан на свободу слова и получения информации рекомендуем Правительству Республики Казахстан в период 2009-2011 годов реализовать на практике следующие меры:


1. Совершенствовать законодательство, регулирующее деятельность СМИ, с учетом с учетом международных правовых актов в сфере прав человека, ратифицированных Республикой Казахстан.  


2. В целях полного обеспечения конституционных прав граждан на получение информации в 2011 году разработать и принять Закон «О доступе граждан к информации».


 3. Усилить юридическую ответственность (материальную, административную, уголовную) должностных лиц за воспрепятствование законной деятельности журналистов и других представителей СМИ.


 4.     Приостановление деятельности СМИ должно допускаться только по решению суда.


 5. Законодательно установить сроки исковой давности по делам о защите чести и достоинства. 


         6.  Укрепить инструменты сотрудничества государственных органов и институтов гражданского общества и создать благоприятные условия для эффективной реализации государственного социального заказа. 


                 Право на участие в управлении делами государства


                         (свободные и справедливые выборы)


Право на участие в управлении делами государства, право избирать и быть избранным в государственные органы и органы местного самоуправления закреплены в статье 33 Конституции Республики Казахстан, а также в статье 21 Всеобщей декларации прав человека и в статье 25 Международного пакта о гражданских и политических правах.


На основе выборов избирается Глава государства, Парламент, местные представительные органы. Выборы Президента, депутатов Мажилиса Парламента и маслихатов Республики проводятся на основе всеобщего, равного и прямого избирательного права при тайном голосовании. Выборы депутатов Сената Парламента Республики проводятся на основе косвенного избирательного права при тайном голосовании. 


Активным избирательным правом обладают граждане Республики Казахстан, достигшие восемнадцатилетнего возраста, вне зависимости от их происхождения, социального, должностного и имущественного положения, пола, расы, национальности, языка, отношения к религии, убеждений, места жительства и любых иных обстоятельств.


В соответствии с пунктом 3 статьи 33 Конституции Республики Казахстан не имеют права избирать и быть избранными, участвовать в республиканском референдуме граждане, признанные судом недееспособными, а также содержащиеся в местах лишения свободы по приговору суда. Согласно пункту 4 статьи 4 Конституционного закона Республики Казахстан «О выборах в Республике Казахстан» (далее – Закон о выборах) не может быть кандидатом в Президенты Республики Казахстан, в депутаты Парламента Республики Казахстан, в том числе по партийным спискам, маслихатов, а также кандидатом в члены иных органов местного самоуправления лицо, имеющее судимость, которая не погашена или не снята в установленном законом порядке.


Конституцией предусматривается ценз оседлости, возрастной ценз и ряд других требований к кандидатам на выборные должности.


Президентом может быть избран гражданин Республики Казахстан по рождению, не моложе 40 лет, свободно владеющий государственным языком и проживающий в Казахстане последние 15 лет.


Депутатом Парламента может быть лицо, состоящее в гражданстве Республики Казахстан и постоянно проживающее на ее территории последние 10 лет. Депутатом Сената Парламента может быть лицо, достигшее 30 лет, имеющее высшее образование и стаж работы не менее 5 лет, постоянно проживающее на территории соответствующей области, столицы или города республиканского значения не менее 3 лет. Депутатом Мажилиса Парламента может быть лицо, достигшее 25 лет.


Депутатом маслихата может быть избран гражданин Республики Казахстан, достигший 20 лет.


В Казахстане действует четырехуровневая система избирательных комиссий. Всего в Республике Казахстан 13283 избирательных комиссий, в составе которых работает 92981 человек.


Следует отметить тот факт, что в области обеспечения активного избирательного права граждан необходимо улучшить условия для участия в выборах и референдумах лиц с ограниченными возможностями (инвалидов). Это касается устройства пандусов на пунктах для голосования, использования специального избирательного бюллетеня для слепых избирателей, применения новых технологий для голосования лиц с ограниченными возможностями. В этой связи было бы полезно изучить соответствующий зарубежный опыт (прежде всего, США, стран Европейского Союза) и принять соответствующую нормативно-правовую базу для обеспечения полного участия инвалидов в избирательном процессе.


1. Регистрация,  списки избирателей


Международные стандарты требуют обеспечения полной и всесторонней прозрачности всего процесса работы со списками. При этом прозрачность предполагает, что списки избирателей должны быть открытыми публичными документами, которые доступны для проверки, причем без несения расходов лицом, потребовавшим проверку.


По мнению экспертов, достаточной прозрачности при составлении списков избирателей в казахстанском законодательстве не предусмотрено. Для включения в список избирателей гражданин должен быть зарегистрирован по месту жительства. Далее местные исполнительные органы на основании этих сведений составляют списки избирателей. Как они их составляют, и насколько точно проконтролировать невозможно. Граждане сами могут проверить себя в этих списках, однако подавляющее большинство этого не делает. Политические партии, кандидаты и НПО никаких прав проверять точность составления списков избирателей не имеют. 


Кроме того, в законодательстве отсутствуют нормы, запрещающие  ненадлежащее использование личных данных граждан. 


2. Политические партии и кандидаты


Согласно международным стандартам законодательство, регулирующее образование и регистрацию политических партий, не должно содержать каких-либо чрезмерных требований к образованию политической партии. 

Закон РК «О политических партиях» содержит достаточно большое количество требований к образованию и регистрации политической партии.


Сбор минимального числа подписей зарегистрированных избирателей для выдвижения  кандидатом в представительные органы власти и для регистрации политической партии соответствует международным стандартам. Необходимо совершенствовать механизмы проверки подписей граждан.


Казахстанское законодательство, касающееся требований, процедур и отказа в регистрации, требует пересмотра и приведения в соответствие с международными стандартами.


Отсутствие четкого толкования понятия «агитация» в сравнении с «распространением информации и пропагандой целей и задач» позволяет достаточно произвольно интерпретировать действия различных политических партий и групп с точки зрения привлечения к ответственности за так называемую преждевременную «агитацию». Эта проблема касается и отдельных кандидатов в депутаты Парламента или в Президенты Республики Казахстан. Поэтому требуется законодательное разрешение для приведения в соответствие с международными стандартами данного толкования, касающееся  выражения своего мнения и распространения своих политических взглядов.   


В соответствии с международной практикой особой проблемой является разрешенное иногда в рамках законодательства досрочное прекращение депутатского мандата вследствие изменения его  принадлежности к политической партии. Избранный кандидат должен нести ответственность перед избирателями. Эта ответственность может быть подорвана в том случае, когда законодательство требует от кандидата, который поменял партийную принадлежность, сдать свой мандат.
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