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I.  HISTORY OF THE PROCEEDING


On March 1, 2004, Philadelphia Gas Works (PGW) made its annual Gas Cost Rate (GCR) filing pursuant to 66 Pa. C.S. §1307(f) with the Pennsylvania Public Utility Commission (Commission or PUC).  PGW’s proposed GCR of $7.4216 per Mcf effective September 1, 2004, represents a $.2097 per Mcf decrease in the GCR that was in effect on December 1, 2003, which was $7.6316 per Mcf.  On March 1, 2004, PGW also filed a Petition to Establish a Cash Receipts Reconciliation Clause (CRRC) pursuant to 66 Pa. C.S. §§1307(a); 2212(c) and 52 Pa. Code §5.41.  Based on its bill collection projections at the time of its filing, PGW projected that it would recover $46.7 million from ratepayers during fiscal year (FY) 2005 (September 1, 2004 through August 31, 2005) through a CRRC surcharge.  The CRRC surcharge would be included in PGW’s distribution charge.  Changes in the distribution charge also proposed by PGW in its filings
 include increases in the Restructuring and Consumer Education surcharge (RCE surcharge) (from $.0675 per Mcf to $.0683 per Mcf), and the Universal Service & Energy Conservation surcharge (USC surcharge) (from $1.0765 per Mcf to $1.3030 per Mcf).  According to PGW’s original filing, the total impact of PGW’s combined GCR filing (including the GCR, and RCE and USC surcharges) and CRRC petition is an overall annual rate increase of $31.4 million, effective September 1, 2004.  On March 1, 2004, PGW also filed a motion to consolidate its CRRC petition with its GCR filing.



PGW’s GCR filing and CRRC petition were assigned to me and a prehearing conference was held on March 15, 2004.  Parties present at the prehearing conference were PGW; Office of Trial Staff (OTS); Office of Consumer Advocate (OCA); Office of Small Business Advocate (OSBA); Action Alliance of Senior Citizens of Greater Philadelphia, Association of Community Organizations for Reform Now, and the Tenants’ Action Group, (collectively referred to as “Action Alliance et al.”), and the Philadelphia Industrial and Commercial Gas Users Group (PICGUG).  PICGUG’s petition to intervene in the proceeding was granted at the prehearing conference.  I also granted PGW’s motion to consolidate its GCR filing with its CRRC petition for purposes of hearing and disposition.



On April 14, 2004, a petition to intervene was filed by State Senator Vincent J. Fumo, Philadelphia City Council President Anna C. Verna, and Philadelphia City Council members James F. Kenney, Frank DiCicco, Michael A. Nutter, David Cohen, Joan L. Krajewski and Juan F. Ramos (collectively referred to as “State Senator Vincent J. Fumo, et al.” or “Philadelphia Public Officials”).  No timely answers were filed, and the petition was granted by Order dated May 4, 2004.  On April 14, 2004, the Philadelphia Housing Authority (PHA) filed a petition to intervene.  No timely answers were filed, and the petition was granted by order dated May 4, 2004.  On April 20, 2004, a petition to intervene was filed by Philadelphia District Attorney Lynne Abraham.  By order dated May 4, 2004, the petition was granted after counsel for District Attorney Abraham represented to the presiding officer that he had contacted the active parties of record and none had any objections to the intervention.  On May 14, 2004, a petition to intervene was filed by State Senators Michael J. Stack and Anthony H. Williams.  By order dated May 20, 2004, the petition to intervene was granted after counsel for Senators Stack and Williams indicated that there were no objections to the intervention.



I also note that over 150 PGW consumers filed formal complaints in this proceeding.  Three of the consumers requested “active” party status.
  Those consumers are William Kitsch, Barbara Greening, Esquire and Adrienne Glenn.



A schedule for discovery, pre-filed written testimony, public input hearings, evidentiary hearings, and briefs was established at the prehearing conference and in subsequent orders.  Pre-filed written testimony was submitted by PGW, OTS, OCA and OSBA.  



Public input hearings were held on May 5, 6 and 20.  The May 5 public input hearing was held at 7:00 p.m. at the DoubleTree Hotel – Philadelphia Northeast.  Two public input hearings were held on May 6 at the Philadelphia Community College, 17th & Spring Garden Streets, at 1:00 p.m. and 6:00 p.m.  The May 20 public input hearing was held at George Washington High School at 7:00 p.m.  Approximately 102 persons testified at the public input hearings.  The focus of their testimony was the CRRC petition.



An evidentiary hearing was held at 10:00 a.m. on May 11, 2004, at the Philadelphia State Office Building, Broad & Spring Garden Streets.  The parties present at the evidentiary hearing included PGW, OTS, OCA, OSBA, Action Alliance, et al., Senator Fumo, et al., PICGUG, and PHA.  PGW moved for the admission of William K. Mosca, Jr., Esquire pro hac vice.  No objections were raised to the motion.  PGW’s motion was granted.



Some of the parties’ witnesses were subjected to examination at the evidentiary hearing.
  The only matter that remained in dispute among the parties present at the evidentiary hearing was PGW’s proposed CRRC.  Witnesses for PGW, OTS, OCA and OSBA were examined in regard to PGW’s proposed CRRC.



On May 19, 2004, the parties requested that the GCR filing and the CRRC petition be placed on two separate tracks and that the procedural schedule be revised.  The stated reason for the request was the impending GCR settlement and the parties’ desire to engage in settlement discussions regarding the CRRC.  By order dated May 20, 2004, I granted the parties’ request.  The newly established GCR procedural schedule required the submission of a settlement document by May 26, 2004.  Any written comments from any non-signatory parties were due by June 9, 2004.  The effective date for the GCR remained September 1, 2004.



The newly established CRRC procedural schedule required PGW to file tariff pages voluntarily extending the effective date of the proposed CRRC to September 22, 2004, as it had agreed to do.  It also required main briefs to be filed by June 14, 2004, and reply briefs to be filed by June 22, 2004.  The order also provided that if a settlement of the CRRC was reached, provision would be made for comment by any non-signatory parties.



The transcribed record of the public input hearings and the evidentiary hearing in regard to PGW’s GCR filing and CRRC petition consists of a total of 562 pages.  



By Order entered June 2, 2004, the Commission directed me to submit a recommended decision in regard to the GCR filing within the statutory deadline.  In regard to the CRRC Petition, the Commission directed me to issue an order certifying the record, in time for the Commission’s consideration at its July 8, 2004, public meeting.



In that Order, the Commission also consolidated with the GCR and CRRC proceeding, PGW’s Senior Citizen Discount Petition pending at Docket Nos. M-00021612 and P-00032061; and it newly instituted investigations into PGW’s collection practices and universal service costs.  The Commission also consolidated with these matters the two issues described in its Secretarial Letter dated May 14, 2004 regarding Docket No. M-00021612.  Those two issues are PGW’s request that the Commission approve tariff provisions: (1) allowing PGW to collect a $10.00 residential field visit charge; and (2) requiring applicants for service with existing civil judgments against them for unpaid PGW balances to enter into payment arrangements.  The Commission also stated in the Order that if PGW files within thirty (30) days of entry of the Order, a petition for waiver of certain Commission regulations, then that petition would also be consolidated with these matters.  The Commission directed the ALJ assigned to these additional matters (collectively referred to herein as “Commission Investigation” or “Investigation”) to conduct hearings and issue a recommended decision for its consideration at its September 30, 2004 Public Meeting.  I have been assigned to adjudicate these additional matters.



On June 3, 2004, I issued an order certifying the record in regard to the CRRC Petition.



On June 1, 2004, a “Joint Petition for Settlement of Philadelphia Gas Works’ 2004-2005 GCR Proceeding” was filed.  On June 29, 2004, my Recommended Decision dated June 15, 2004, in regard to the GCR filing was issued.


On June 10, 2004, a prehearing conference was held in regard to the Commission Investigation.  Parties present at the prehearing conference were PGW, OTS, OCA, OSBA, Action Alliance, et al., Philadelphia Public Officials, PHA, PICGUG and PECO Energy Company (PECO).  During the prehearing conference, the issues were delineated, rules for discovery were established, and a schedule for the submission of pre-filed written testimony, hearings and briefs was established among other things.  Those matters were memorialized in my prehearing order dated June 11, 2004.


On June 10, 2004, OCA filed a “Motion to Dispense with Preparation of a Recommended Decision.”


On June 16, 2004, PGW filed a “Petition for Limited Waiver or Modification of PUC Chapter 56 Rules and Administrative Interpretations.”  On that day PGW also filed a “Petition for Limited Waiver or Modification of Chapter 56 Rules and Administrative Interpretations to the PUC for Concurrent Disposition with Petition for a Cash Receipts Reconciliation Clause.”  On June 25, 2004, PGW filed three errata sheets clarifying and/or amending its waiver petition.


By Order dated June 28, 2004, the Commission denied OCA’s Motion to Dispense with Preparation of a Recommended Decision.  However, the Commission directed that the procedural schedule be adjusted to allow additional time for discovery and briefing.



Pre-filed written testimony was submitted by PGW, OTS, OCA, OSBA and Action Alliance, et al.



On July 6, 2004, an evidentiary hearing was held as scheduled in the Commission Investigation.  During the evidentiary hearing the procedural schedule was adjusted pursuant to the Commission’s Order.  My adjustment to the procedural schedule was memorialized in my order dated July 7, 2004.



The parties present at the evidentiary hearing included PGW, OTS, OCA, OSBA, Action Alliance, et al., Philadelphia Public Officials and PECO.  During the evidentiary hearing the written testimonies of the various parties were moved into evidence and the sponsoring witnesses were examined.  Although two days of evidentiary hearings were scheduled, we were able to conclude after one long day on July 6, 2004.



Main and reply briefs were filed in regard to the CRRC Petition.



At its Public Meeting held on July 8, 2004, the Commission adopted an Order denying PGW’s CRRC Petition.
  At that Public Meeting the Commission also adopted an Order denying PGW’s Motion to Certify Petition for Limited Waiver or Modification of Chapter 56 Rules and Administrative Interpretations to the PUC for Concurrent Disposition with Petition for Cash Receipts Reconciliation Clause.



At its Public Meeting held on July 23, 2004, the Commission adopted my Recommended Decision approving the Joint Petition for Settlement of Philadelphia Gas Works’ 2004-2005 GCR Proceeding.



In regard to the Commission Investigation proceeding, PGW on July 12, 2004, filed a motion to increase the number of pages for the briefs.  By order dated July 13, 2004, I granted PGW’s motion.  OTS filed its main brief on July 15, 2004, and PGW, OCA, OSBA, Action Alliance, et al. and the Philadelphia Public Officials filed their main briefs on July 16, 2004.  Reply briefs were filed on July 23, 2004, by OTS, PGW, OCA, OSBA and Action Alliance, et al.


The total hearing transcript of the combined proceedings consists of 845 pages.  The record closed on July 23, 2004, with the submission of reply briefs.

II.  ISSUES, DISCUSSION AND ANALYSIS


In its June 2, 2004 Order, the Commission directed that we examine five (5) overarching issues.  Those issues include: (1) eight questions that the Commission previously posed in regard to PGW’s Senior Citizen Discount (SCD) program; (2) two tariff provisions previously proposed by PGW; (3) the adequacy, cost effectiveness and management of PGW’s collection practices; (4) the level of PGW’s Universal Service Costs and the cost effectiveness and management of PGW’s Universal Service program; and (5) PGW’s petition to make certain modifications to the Commission’s Chapter 56 regulations or to the Commission’s Bureau of Consumer Services’ (BCS) interpretation of those regulations.  The issues are addressed seriatim below.


A.  SENIOR CITIZEN DISCOUNT


In 1972, the City of Philadelphia (City) and the Philadelphia Facilities Management Corporation (PFMC) established a provision for a SCD in the agreement for the management and operation of PGW.  PGW St. CP-2, App. A, Exh. SCD/CC-4 at 1.  The SCD was approved on December 14, 1973 pursuant to an ordinance of Philadelphia City Council (Bill No. 1021).  The SCD was instituted immediately after passage of the bill.  Id.  The SCD program provided that upon application, PGW customers 65 years of age or older would receive a 20% discount on their monthly gas bill.  Id.



The Natural Gas Choice and Competition Act (Gas Choice Act), enacted on June 22, 1999, among other things placed PGW under Commission jurisdiction commencing July 1, 2000, and required that customers already enrolled in PGW’s SCD program prior to the time PGW files its first tariff as a PUC-regulated utility, be continued in the program, subject only to any changes made to the program by City ordinance.  66 Pa. C.S. §2212(r)(2).  The Gas Choice Act provides that the Commission may approve a SCD program with rates and terms it finds just and reasonable, for customers not enrolled in PGW’s SCD program at the time PGW files its first tariff as a PUC-regulated utility.  66 Pa. C.S. §2212(r)(1).  However, the Commission is not required under the Gas Choice Act to approve the continuation of a SCD program for customers not already enrolled in PGW’s SCD program at the time PGW’s files its first tariff as a PUC-regulated utility.  66 Pa. C.S. §2212(r)(3).  


In its initial tariff and restructuring filing made on July 1, 2002, pursuant to the Gas Choice Act
, PGW proposed to admit no new participants into its SCD program after September 1, 2003.  The administrative law judge (ALJ) in the subsequent restructuring proceeding, recommended that the Commission approve PGW’s proposal.  See, Pa PUC v. PGW, M-00021612 (“Restructuring Proceeding”), (R.D. issued February 18, 2003).  She wrote that the decision regarding the SCD program should be left to the discretion of PGW’s management because PGW is unlike the other gas utilities regulated by the Commission – one of its key differences being its creation as a municipal utility through Philadelphia’s City Charter, and its relationship to Philadelphia City Council.  Id.  By Order entered March 31, 2003, the Commission adopted the ALJ’s recommendation.  Pa PUC v. PGW, M-00021612 (Order entered March 31, 2003).



In April 2003, Philadelphia City Council passed ordinances for the continuation of PGW’s SCD program.  Consequently, Philadelphia City Council, the City Administration and PGW, in consultation with senior citizen advocacy groups, negotiated a means-tested SCD program for customers applying after September 1, 2003.  The agreed upon means-tested SCD program would provide a 20% discount to new applicant’s 65 years of age or older who have a household income (regardless of family size) that does not exceed 250% of the federal poverty level for a two person family (currently $30,000).  Philadelphia City Council passed a resolution in support of the means-tested SCD for new applicants.



On July 7, 2003, PGW filed with the Commission a Petition for Rescission and Amendment of Final Order, requesting approval of its proposed means-tested SCD program.  PGW’s petition was the subject of a subsequent Commission proceeding before an ALJ.  During 
the course of the proceeding PGW, OSBA and CEPA et al.
 entered into a settlement agreement in support of PGW’s proposed means-tested SCD program.  The settlement agreement was either joined in or not opposed by the remaining parties to the proceeding.  In her recommended decision, the ALJ recommended Commission approval of PGW’s proposal and the settlement agreement.  See, Petition for Rescission and Amendment of Final Order, P-00032061 (SCD Proceeding), (R.D. issued February 6, 2004).  In support of her recommendation the ALJ stated:

The testimony presented in this case supports the justness and reasonableness of the proposed SCD rate because it demonstrates that: the rate will not cause PGW to suffer any revenue loss; the rate impact on other customers will be very small, only about $0.74 per customer per year; that it will cause PGW to incur only a one-time expenditure of about $30,000.00, plus other minor items; that this rate for low-income seniors is based on factual differences between them and other non-senior low-income customers; and that no unreasonable discrimination will be created; that it is reasonable to use the income limit of 250% of FPL in the program; that this program has the support of City Council which has a significant oversight role in the operations of PGW; and that the senior citizen community, or at least knowledgeable agencies serving senior citizens, support it.  Therefore, it balances the interests of PGW, its ratepayers, and Philadelphia City government quite well.

Id. at 20-21.



However, the Commission in its subsequent Order remanded the matter to the Office of Administrative Law Judge (OALJ) to afford the parties an opportunity to further develop the record in support of the proposed settlement.  See, SCD Proceeding (Order entered May 18, 2004).  The Commission stated as follows:


While the Commission generally favors settlements over litigated proceedings, any settlement must be in the public interest to be approved.  In our Opinion and Order entered October 9, 2003, we expressed concern that a SCD Program of this magnitude must be properly supported by facts of record.  In referring the proposal to the Office of Administrative Law Judge, we noted that our responsibility in these matters extends to all PGW’s customers, not just those who may benefit from the proposed discount.  (Opinion and Order entered October 9, 2003, at 4).


As noted above, we previously remanded this matter for the development of a record in support of the proposed SCD program.  However, there remain important factual and policy issues that must be further developed before this Commission can reach a determination of whether the proposed Settlement is in the public interest.  The proposed Settlement indicates that PGW proposes to collect the costs of the means-tested program from all firm customers via its Universal Service Surcharge.  Such a proposal obviously will have a significant long term impact on all PGW customers.  Accordingly a record should be developed on the following issues:

1)
Does any utility regulated by this Commission (other than PGW) have a program to provide discounts limited to senior citizens?  If so, what percentage is the discount and what are the income limitations, (i.e., percentage of FPL)?
2)
Does any other utility in Pennsylvania have a customer assistance program for which customers above 150% of the FPL are eligible?

3)
What does the average residential PGW customer pay a month to fund customer assistance programs?

4)
How was the 20% discount derived?

5)
While the Settlement Petition states that the yearly cost of the means-tested SCD would be between $366,500 and $371,316, it fails to estimate the total cost of the Program for the general body of ratepayers in later years:


What is the estimated cumulative cost for the means-tested SCD Program in each year through 2020?


What is the combined estimated cumulative cost of the means-tested SCD Program and the non-means-tested SCD Program in each year through 2020?


What are the anticipated costs of the proposed audit and efficacy calculation of the means-tested SCD Program and how was this amount developed?

6)
What is the estimated cost per mcf of the means-tested SCD and non-means-tested for each year through 2020?  What is the monthly average consumption (Ccf) per residential heating and non-heating customers?

7)
How did PGW determine that the new means-tested SCD would result in 1,300 applicants being enrolled each year?

8)
In its Petition at Docket No. R-00049157 seeking to establish a “cash receipts reconciliation clause” (“CRRC”), PGW asserts:

It is in a “precarious financial position.”  (CRRC Petition at 2).
“[H]ousehold and business income levels continue to drop [in Philadelphia], making it increasingly difficult for those customers to absorb such increases [in the commodity price of natural gas].”  (Id.)

“[P]rice levels are projected to remain at close to the current levels for the foreseeable future.”  (CRRC Petition at 3).

Due to these persistently high prices, an increasing number of formerly “good paying” residential and small business customers are now having difficulty paying their bills.  (Id. at 8).


For purposes of this proceeding, the foregoing assertions in the CRRC Petition are relevant to whether the general body of customers can afford to pay for the proposed means-tested SCD.  The parties should either stipulate to these assertions or develop a record setting forth their position on the allegations.

Id. at 3-5.



The Commission subsequently by Order entered June 2, 2004, initiating the present Investigation, directed that this matter be included among the others to be addressed in this proceeding.  Each of the Commission’s eight questions in regard to PGW’s SCD program are discussed below.


Commission Questions
1)
Does any utility regulated by this Commission (other than PGW) have a program to provide discounts limited to senior citizens?  If so, what percentage is the discount and what are the income limitations, (i.e., percentage of FPL)?



PGW’s witness Cristina Coltro responded that there are no other utilities regulated by this Commission that have a program to provide discounts limited to senior citizens.  PGW St. CP-2 at 4.  She noted however, referencing her written testimony in the SCD Proceeding, that the Philadelphia Water Department has a SCD program for elderly customers with household incomes no greater than $23,600.  Id. at 5; App. A, PGW St. No. 1 at 10-11.  She also noted in her written testimony in the SCD Proceeding that she “understand[s] from published reports that Consumers Power Company, a Michigan electric utility, offers an income based SCD.”  Id.



Ms. Coltro also testified that PGW’s SCD compares favorably to the Pennsylvania Senior Citizen Property Tax Assistance Act, which provides property tax and rent rebates; the PACE and PACENET programs, which provide discounted prescription drugs; as well as other programs that provide discounts to senior citizens in the areas of public transportation, automobile insurance and governmental fees.  PGW St. CP-2 at 4-5.



OTS witness Charles Weakley provided a retort to Ms. Coltro’s claim that PGW’s SCD program compares favorably to the PACE and PACENET programs.  Mr. Weakley testified that while PGW’s proposed means-tested SCD program has an income eligibility limit of $30,300, the income eligibility limit for PACE is $14,500 for individuals and $17,700 for married couples; and the income eligibility limit for PACENET is $23,500 for individuals (with a monthly deductible of $40).  OTS St. No. 1 at 14.  Mr. Weakley also noted that while PGW’s proposed means-tested SCD would be funded by other ratepayers, the PACE and PACENET programs are funded through the Pennsylvania Lottery.  Id. at. 14-15.
2)
Does any other utility in Pennsylvania have a customer assistance program for which customers above 150% of the FPL are eligible?



PGW’s response to this question was yes.  PGW St. CP-2 at 5.  Ms. Coltro testified that the Philadelphia Water Department’s SCD program includes customers with income above 150% of the federal poverty level (FPL).  Id.  She also noted that the Low Income Usage Reduction Program (LIURP) offers weatherization and conservation services to customers with incomes up to 200% of the FPL.  Id.  She further noted that the Utility Emergency Services Fund (USEF) offers grants to customers with incomes up to 175% of the FPL.  Id.

3)
What does the average residential PGW customer pay a month to fund customer assistance programs?



PGW responded that the average residential customer using 87.8 mcf of gas annually pays a yearly Universal Service Charge (USC), inclusive of the SCD, of $142.00 or $11.84 per month.  PGW St. CP-2 at 5-6.  According to Ms. Coltro, the average residential heating customer pays an annual USC of $158.00 or $13.16 per month; and the average non-heating residential customer pays an annual USC of $51.00 or $4.25 per month.  Id.



4)
How was the 20% discount derived?



Ms. Coltro answered by stating that it was authorized by Philadelphia City Council Ordinance and approved by the Philadelphia Gas Commission in the early 1970’s.  PGW St. CP-2 at 6.  She also responded that it was a policy judgment rendered by Philadelphia elected officials.  Id.
5)
While the Settlement Petition states that the yearly cost of the means-tested SCD would be between $366,500 and $371,316, it fails to estimate the total cost of the Program for the general body of ratepayers in later years:


What is the estimated cumulative cost for the means-tested SCD Program in each year through 2020?



Ms. Coltro provided a chart showing the estimated cost of the means-tested SCD program in each year from 2004 through 2020 in Exhibit CP/CC-2 at 2, Option 4d.  She testified that based on updated information the total yearly cost for the means-tested SCD program is now $365,421 ($357,651 for heating customers and $7,770 for non-heating customers).  PGW St. CP-2 at 7.



OTS disagreed with PGW that the yearly cost for the means-tested SCD program in each year though 2020 is $365,421.  Mr. Weakley pointed out that PGW’s $365,421 figure is based on the enrollment of 1,309 senior citizens in the SCD program in year 1 (2004).  OTS St. No. 1 at 19.  What PGW does not take into account, according to Mr. Weakley, is the cumulative effect of adding 1,309 new senior citizens each year.  Id.  Therefore, according to Mr. Weakley, in order to derive the cumulative cost of the means-tested SCD program in each year, $365,421 must be added to each succeeding year after year one, so that while the cost in 2004 is $365,421, the cumulative cost in 2005 would be $730,842 ($365,421 + $365,421), etc. through 2020.  Id.


Ms. Coltro testified that she did not disagree with Mr. Weakley’s calculation of the cumulative costs of the SCD program.  Tr. 613.  She stated, however, that her exhibit (CP/CC-2 at 2, Option 4d) provides a more meaningful analysis of the estimated cost of the SCD program to be recovered through the USC in each year from 2004 through 2020.  Tr. 613.  


What is the combined estimated cumulative cost of the means-tested SCD Program and the non-means tested SCD Program in each year through 2020?



PGW did not directly answer this question.  However, OTS, adding up the figures provided by PGW in Exhibit CP/CC-2 at page 2, derived a combined estimated cumulative cost of the means-tested SCD program for the years 2004 through 2020 of $235,923,605.  See, OTS Ex. No. 1, Sch. 2.  The combined estimated cumulative cost of the non-means tested SCD program
 derived by OTS from PGW’s Exhibit CP/CC-2 at page 2, was $175,084,626.  Id.


What are the anticipated costs of the proposed audit and efficacy calculation of the means-tested SCD Program and how was this amount developed?



PGW responded that “the out-of-pocket cost of the audit program to date is approximately $10,000.”  PGW St. CP-2 at 8.  Ms. Coltro also testified, however, that PGW has not quantified the remaining administrative cost of implementing the audit.  Id.  Ms. Coltro stated that PGW does not believe that the remaining administrative costs of implementing the audit, which is still ongoing, will be significant.  Id.
6)
What is the estimated cost per mcf of the means-tested SCD and non-means-tested SCD for each year through 2020?  What is the monthly average consumption (Ccf) per residential heating and non-heating customers?



PGW shows the estimated cost per mcf of the means-tested SCD program and non-means tested SCD program for each year through 2020 at Exhibit CP/CC-2, page 2.  Ms. Coltro testified that the monthly average consumption for residential heating customers is $8.15 per Mcf ($98.7 per Mcf yearly) and for residential non-heating customers it is $2.61 per Mcf ($31.4 per Mcf yearly).  PGW St. CP-2 at 9; Ex. CP/CC-1.

7)
How did PGW determine that the new means-tested SCD would result in 1,300 applicants being enrolled each year?



Ms. Coltro testified that the figure was derived from her calculations, based on the analysis provided to her by Dr. H. Gil Peach.  PGW St. CP-2 at 9.  Ms. Coltro’s calculation is described at page 9 of her testimony in this proceeding.  Id.  Dr. Peach’s analysis is shown at Appendix A, Exhibit SCD/CC-4 to Ms. Coltro’s testimony in this proceeding.



OTS challenged PGW’s determination that approximately 1,300 applicants would enroll in the means-tested SCD program each year through 2020.  OTS St. No. 1 at 22.  Mr. Weakley testified that “[w]hen the ‘baby-boomers’ begin reaching age 65 in 2011, the number of participants should escalate.”  Id.



Ms. Coltro responded, however, that Dr. Peach’s analysis shows that Philadelphia’s senior citizen population is not likely to escalate in the year 2011.  Tr. 649.  In a discussion of Philadelphia’s elderly population, Dr. Peach wrote as follows:


The demographic issue is, at root, an economic concern having to do with the age composition of the city.  There are four trends that influence the proportion of persons 65+ in the City of Philadelphia.  Two have to do with the increase in number and percentage of Senior Citizens: these are the “boomer bulge” and the long-term trend of gradual increase in life expectancy.  The others are the trend for movement of population out of the City, and federal policy that supports globalization.  All four, together, may influence the age composition of the City, over time.

*   *   *


The results (Figure 8) show that the ability to carry Senior Citizen Discount as measured by the proportion of the Philadelphia population 65+ actually eases slightly through 2015, and returns to the level of 1990 in 2020.  Thus, the demographic relation for the City is in approximate balance until 2020, and does not represent a major change from the status quo in considering the near future plans for the Senior Citizen Program.

*   *   *


The reason Philadelphia will not have a problem in this area in comparison to the State (and the outer counties) is that it has different basic demographics.  In spite of the boomer bulge, the general aging of the population, the shrinking of the city, and globalization, Philadelphia will show stability in this area until at least 2020.

Appendix A to PGW St. CP-2, Ex. SCD/CC-4 at 6, 10, 12.  Dr. Peach stated in his report that the data he used was collected from the Pennsylvania Data Center and the U.S. Census Bureau.  Id. at 10.

8)
In its Petition at Docket No. R-00049157 seeking to establish a “cash receipts reconciliation clause (“CRRC”), PGW asserts that:

It is in a “precarious financial position.”  (CRRC Petition at 2).

[H]ousehold and business income levels continue to drop [in Philadelphia], making it increasingly difficult for those customers to absorb such increases [in the commodity price of natural gas].”  (Id.)

“[P]rice levels are projected to remain at close to the current levels for the foreseeable future.”  (CRRC Petition at 3).

Due to these persistently high prices, an increasing number of formerly “good paying” residential and small business customers are now having difficulty paying their bills.  (Id. at 8).


For purposes of this proceeding, the foregoing assertions in the CRRC Petition are relevant to whether the general body of customers can afford to pay for the proposed means-tested SCD.  The parties should either stipulate to these assertions or develop a record setting forth their position on the allegations.  SCD Proceeding, (Order entered May 18, 2004) at 3-5.


Ms. Coltro testified that PGW will stipulate to the above-quoted assertions that it made in its CRRC Petition.  PGW St. CP-2 at 10-11.  Ms. Coltro asserted that the $365,000 annual cost associated with the proposed means-tested SCD program “is not a material amount in terms of the Company’s cash receipts and collections crisis, from which it could be facing a cash deficit of up to $47 million.”  Id. at 10.  Ms. Coltro also testified that it is PGW’s position that the $365,000 annual cost associated with the means-tested SCD, spread over nearly 351,000 customers, would have a de minimums or negligible impact on customer bills.  Id. at 10-11.  Ms. Coltro further opined that the proposed means-tested SCD program may enhance collections as persons participating in the program may be more likely to pay a higher percentage of their total bills.  Id. at 10.



OTS witness Weakley responded that PGW’s ratepayers will pay $60 million
 more through 2020 if the means-tested SCD program is implemented rather than the grandfathered and phased-out SCD program.  OTS St. No. 1 at 24-25; OTS Ex. No. 1, Sch. 1.  Mr. Weakley also testified that, “PGW needs to understand that it cannot increase rates in order to have both the CRRC and the proposed means-tested SCD.”  OTS St. No. 1 at 24-25.
Overview


The Commission indicated that the prior record in regard to PGW’s proposed means-tested SCD program was incomplete and that it (the Commission) needed answers to eight questions in order to determine whether the Settlement is in the public interest.  See, Petition for Rescission and Amendment of Final Order, P-00032061 (Order entered May 18, 2004) at 3-5.  PGW indicated in its responses to the questions that it continues to support its proposed means-tested SCD program because:

(1)
the $365,000 annual cost of the program is not a material amount in terms of PGW’s cash receipts and collections crisis, from which it could be facing a cash deficit of up to $47 million;

(2)
the $365,000 annual cost spread over nearly 351,000 customers would have a negligible effect on customer bills;

(3)
the proposed means-tested SCD program could enhance PGW’s receipts as those customers participating in the program may be more likely to pay a higher percentage of their total bills; and

(4)
“as a policy matter, the cost-benefit analysis – already performed on an initial level by the elected representatives of PGW’s customers and the citizens of Philadelphia – would clearly show that providing the discount to needy seniors far outweighs the de minimis cost both to the Company [PGW] and the remaining customers.” 

PGW St. CP-2 at 10-11.



OTS indicated in this proceeding that it opposes PGW’s proposed means-tested SCD program because:

(1)
it would be unreasonable to increase the rates of PGW’s good paying customers – of which “there are only so many” – to accommodate both a CRRC and a means-tested SCD program; and

(2)
PGW has a Customer Responsibility Program (CRP)
 in which it may enroll low-income seniors who require assistance.  
OTS St. No. 1 at 25.



OSBA witness Robert Knecht provided the following testimony in this proceeding regarding PGW’s proposed means-tested SCD program:

Q.
PGW’s filing also addresses its proposal for implementing a means-tested senior citizen discount (SCD).  The OSBA entered into a settlement in the first round of that proceeding.  Do you have any comments regarding the SCD proposal?

A.
Generally, no.  In its review of the means-tested SCD proposal, the OSBA concluded that the benefits of the settlement (particularly PGW’s agreement to conduct an audit of the overall SCD program) outweighed the near-term costs for small business customers.  The OSBA therefore agreed not to oppose the means-tested SCD in the settlement, though the OSBA did not offer any opinion regarding the merits of the program.  Since that time, the first stage of PGW’s audit of the program identified 11,000 of SCD customers as deceased.  Therefore, the OSBA believes that its conclusions was correct, and the OSBA intends to adhere to its agreement.  In the appropriate forum, of course, the OSBA will argue that imposing SCD-related costs on small business customers is not consistent with cost causation, as small business customers are not eligible for the SCD.

OSBA St. No. 1 at 6-7.



In 1973, Philadelphia City Council passed an ordinance for the implementation of a SCD program by PGW that provided a 20% discount to PGW’s elderly customers.  In 1999, when the Pennsylvania General Assembly passed legislation to place PGW under Commission jurisdiction commencing in 2000, it saw fit to include provisions that: (1) required that customers already enrolled in the SCD program be continued in the program, subject only to any changes made to the program by City Council ordinances; and (2) that the Commission could approve a SCD program with just and reasonable rates and terms for new applicants.  In 2003, upon City Council Resolution and with the support of senior citizen advocacy groups, PGW proposed a means-tested SCD program for new applicants.  The proposed means-tested SCD program would provide a 20% discount to elderly customers with a household income (regardless of family size) that does not exceed 250% of the federal poverty level for a two-person family (currently $30,000).



PGW’s proposed means-tested SCD program was filed with the Commission in the SCD Proceeding in the form of an unopposed Settlement.  Philadelphia Public Officials in this Investigation urge the Commission to approve the SCD Settlement because: (1) the “proposal is fully consistent with the fundamentally accepted principles of Universal Service which requires that certain customers pay more so that other needy customers are able to afford utility services”; and (2) as a “municipally owned, governed and managed utility,” “the public policy decision of locally elected officials in Philadelphia regarding the necessity of providing assistance to needy seniors should be given serious consideration.”  Phila. Public Officials M.B. at 12.


In view of the totality of the evidence provided in the SCD proceeding and the current Commission Investigation, I find that PGW’s proposed means-tested SCD program and the Settlement to be in the public interest.  The Pennsylvania General Assembly, in recognition of the will of Philadelphia’s citizens as expressed by their elected City Council members, to have a 20% discount program for senior citizens, included provisions in the Gas Choice Act to allow the SCD program to continue for new applicants if the program is found by the Commission to have just and reasonable rates and terms.  PGW’s proposed means-tested SCD programs reflects a responsible compromise reached by Philadelphia City Council members, PGW and senior citizen advocacy groups.  Unlike the grandfathered SCD program, the means-tested SCD program has an income eligibility requirement.  The means-tested SCD program is limited to elderly customers with household incomes no greater than $30,000 a year.  The means-tested SCD program recognizes PGW’s dire financial condition and limits the universe of senior citizens who would otherwise have been eligible for participation if the grandfathered SCD program had been continued.  As PGW witness Coltro testified, the cumulative yearly cost of the means-tested SCD program ($365,000) will be spread over by nearly 351,000 customers and thus will have a negligible impact on customer bills.  I also note, as does Ms. Coltro, that there are a number and wide range of entities and programs that designate senior citizens for discounts.  Among those entities is the Philadelphia Water Department.  I further note that OTS’ concerns about the double whammy on customer bills of both the CRRC and the means-tested SCD program, are significantly allayed with the Commission’s denial of PGW’s CRRC petition at its Public Meeting held on July 8, 2004.  I further note that the Settlement provides for an audit of the existing and proposed SCD programs.  The Settlement also provides for the evaluation of the efficacy of the means-tested SCD program.  The rates and terms of PGW’s proposed means-tested SCD program, as described in the Settlement and discussed herein, are just and reasonable.  For all of the above reasons, I recommend approval of PGW’s means-tested SCD program and the Settlement.

B.
UNIVERSAL SERVICE PROGRAM – COSTS, MANAGEMENT AND 


COST 
EFFECTIVENESS


In directing that we examine the costs, management and cost effectiveness of PGW’s universal service program, the Commission stated as follows:


Finally, the proceeding should investigate the level of PGW’s universal service costs as well as the cost effectiveness and management of these programs.  According to statistics compiled by the Bureau of Consumer Services, the cost of PGW’s universal service programs was $61.4 million dollars in 2003, compared to combined universal service costs of $49 million for the seven largest investor-owned gas utilities in Pennsylvania.  These seven gas utilities have over four times as many customers as PGW, yet their universal service costs are less.  In addition, we note that 123,560 of PGW’s 476,955 customers - 26% - are beneficiaries of PGW’s universal service programs.  In contrast, the seven largest investor-owned gas utilities have 58,766 of their 1,924,946 customers - 3% - enrolled in universal service programs.


We recognize that the disparity between PGW’s programs and those of other gas utilities may be due, in part, to the different demographics in the respective service territories.  At the same time, however, one cannot lose sight of the fact that the burden of paying for each utility’s programs falls on the customers of that utility.  Although the goals of universal service programs are laudable, customers of PGW who pay their bills cannot be viewed as a bottomless well of funds for these programs.  The Commission must ensure there is some balance between the interests of the beneficiaries and contributors to these programs.

Investigation (Order entered June 2, 2004) at 5-6 (footnotes omitted).



The Gas Choice Act provides as follows in regard to universal service programs:


The Commission shall ensure that universal service and energy conservation policies, activities and services are appropriately funded and available in each natural gas distribution service territory.  The commission shall encourage the use of community-based organizations that have the necessary technical and administrative experience to be the direct providers of services or programs which reduce energy consumption or otherwise assist low-income retail gas customers to afford natural gas service.  Programs under this paragraph shall be subject to the administrative oversight of the commission, which shall ensure that the programs are operated in a cost-effective manner.

66 Pa. C.S. §2203(8).  And the Gas Choice Act defines universal service programs as follows:

  “Universal service and energy conservation.”  Policies, practices and services that help residential low-income retail gas customers and other residential retail gas customers experiencing temporary emergencies, as defined by the commission, to maintain natural gas supply and distribution services.  The term includes retail gas customer assistance programs, termination of service protections and consumer protection policies and services that help residential low-income customers and other residential customers experiencing temporary emergencies to reduce or manage energy consumption in a cost-effective manner, such as the low-income usage reduction programs and consumer education.
66 Pa. C.S. §2202.  In addition, the Commission’s regulations implementing the Natural Gas Act provide the following goals for universal service and energy conservation programs:

§62.3.  Universal service and energy conservation program goals.
  (a)
The Commission will determine if the NGDC meets the goals of universal service and energy conservation programs.

  (b)
The general goals of universal service and energy conservation programs include the following:

(1)
To protect consumers’ health and safety by helping low-income customers maintain affordable natural gas service.
(2)
To provide for affordable natural gas service by making available payment assistance to low-income customers.

(3)
To help low-income customers conserve energy and reduce residential utility bills.

(4)
To ensure universal service and energy conservation programs are operated in a cost-effective and efficient manner.

52 Pa. Code §62.3.  “Low-income customer” is defined under the Commission’s regulations.  A low-income customer is defined as “[a] residential utility customer whose gross household income is at or below 150% of the Federal poverty guidelines.”  52 Pa. Code §§62.2, 69.262.



PGW witness, Ms. Coltro, testified that the main components of PGW’s universal service program includes its Customer Responsibility Program (CRP), Conservation Works 
Program (CWP), and Low-Income Home Energy Assistance Program (LIHEAP) outreach.
  PGW St. CP-2 at 12.



I note that the Commission’s Order referenced $61.4 million in total costs associated with PGW’s universal service program in 2003.  See, Investigation (Order entered June 2, 2004) at 5.  That $61.4 million figure includes $20 million in costs associated with PGW’s non-means tested SCD program.  Id. at 5, footnote 3.  It is true that the non-means tested SCD program costs are recovered through PGW’s Universal Service & Energy Conservation surcharge (USC surcharge) along with PGW’s other universal service program costs.  However, as discussed in the SCD section of this Recommended Decision, PGW’s SCD program is unique to PGW as recognized by the State General Assembly in the special provisions it included in the Gas Choice Act solely pertaining to PGW and its SCD program.  PGW’s SCD program (both the existing grandfathered non-means tested program and PGW’s proposed means tested program) do not fit within the Gas Choice Act’s definition of Universal Service programs.  Therefore, as recommended by OTS witness Janice Hummel, PGW’s SCD program will be excluded from this discussion of PGW’s universal service program.  See, OTS St. No. 3 at 2-6.  I note that the costs associated with PGW’s SCD program were discussed in the SCD section of this Recommended Decision.  The discussion of PGW’s universal service program in this Section of the Recommended Decision will include only the CRP, CWP and LIHEAP outreach.


According to OTS witness Hummel, 95% of PGW’s universal service costs are CRP costs.  OTS St. No. 3 at 14.  PGW witness Coltro defined the CRP as “a percentage of income plan open to all residential customers with a household income of 150% or less of the federal poverty standard.”  PGW St. CP-2 at 13.  OTS noted that in connection with the Restructuring Proceeding, the Commission approved a number of changes to PGW’s CRP that bring it generally into compliance with the Commission’s Policy Statement on Customer Assistance Programs at 52 Pa. Code §§69.261-69.267.  OTS St. No. 3 at 16-17.  Ms. Hummel provided the following testimony in regard to the changes made to PGW’s CRP:

Q.
IS THE DESIGN OF PGW’S CRP CONSISTENT WITH THE COMMISSION’S CAP POLICY STATEMENT ON CUSTOMER ASSISTANCE PROGRAMS (CAP POLICY STATEMENT) PURSUANT TO 52 PA. CODE §69.262-267?
A.
Generally, yes.  In its Restructuring filing at Docket No. M-00021612, the Commission approved the following changes to PGW’s CRP that resulted in compliance with the Commission’s CAP Policy Statement:

· PGW revised the income eligibility criterion from 135% to 150% of the federal poverty guidelines

· PGW revised most CRP budgets from 7.35% of a household’s income to 8% to 10% of a household’s income.  52 Pa. Code §69.265(2)(i)

· PGW decreased minimum payment from $30 to $18.  52 Pa. Code §69.265(3)(i)(A).
· PGW implemented a functional arrearage forgiveness component.  52 Pa. Code §69.265(6)(ix)

· PGW established an arrearage forgiveness copayment of $3

· PGW eliminated its LIHEAP penalty

· PGW eliminated its excess usage charge.  PGW excess usage charge was considerably different from the maximum CAP credit provided for at 52 Pa. Code §69.265(3)(v)(A).  The Commission’s Policy Statement and Guidelines on Customer Assistance Programs provides that consumption limits are intended to discourage a household from enrolling in a customer assistance program and then increasing their usage beyond the household’s historical average usage.  In contrast, PGW’s excess usage charge was directed at every household whose usage exceeds a class average.

· PGW eliminated the 5% down payment as a condition of enrollment in CRP.  The Policy Statement does not provide for a down payment as a condition of enrollment.

· PGW eliminated its 12 month stay out provision.  The Policy Statement does not provide for a stay out provision.

Id.  (italics in original).



Ms. Hummel testified that the cost of PGW’s CRP program is not comparable to the cost of the CAP programs of other natural gas distribution companies (NGDC) in Pennsylvania because of the demographics of Philadelphia.  OTS St. No. 3 at 6-9.  According to the 2000 U.S. Census Data, 190,461 or 32% of the households in Philadelphia have low-incomes (incomes at or below 150% of the federal poverty level (FPL) guidelines).  Id.  In comparison, Ms. Hummel noted, 19.8% of the households in Allegheny County (which includes Pittsburgh
 - “the only other major metropolitan city in Pennsylvania”) are low income according to 2000 U.S. Census Data.  Id.  And, estimates for 2003 show that 153,796 or 32% of PGW’s residential customers qualify as low income.  Id. at 11.  In comparison, estimates for 2003 show a weighted average of 17% of the residential customers of the seven (7) NGDCs
 that the Commission referenced in its Order initiating this Investigation, qualify as low-income.  Id.  Ms. Hummel testified that PGW is not even comparable to PECO, because of the differences in the demographics of the populations each utility serves.  Id. at 9.  PGW’s service population is limited to Philadelphia.  Id.  However, PECO, which provides electricity to Philadelphia, additionally provides electricity and gas to Bucks, Chester, Delaware, Montgomery and parts of York County.  Id.  The percentage of low income households in the entire territory that PECO serves is 16% according to Ms. Hummel.  Id.


Ninety-five percent of PGW’s universal service costs are CRP costs as compared to 86.3% for the other NGDCs.  Id. at 14.  Ms. Hummel testified that “[b]ecause about a third of PGW’s service territory have low incomes, PGW logically must have a larger (customer assistance) program than the other NGDCs to comply with the intent of 66 Pa. C.S. §2203(8).”  Id. at 15.  



Ms. Hummel testified that despite the difference in demographics, PGW’s CRP costs per CRP participant are not significantly out of line with the weighted average costs of the other NGDCs.  Id. at 11-12.  She stated that PGW’s CRP costs for 2003 were $39.1 million for 53,193 CRP participants – an average CRP cost of $737 per participant.  In comparison, the weighted average CAP cost per participant of the other NGDCs was $625.  Id. at 11-12.  Ms. Hummel explained that the difference between PGW’s cost per customer assistance program participant and the other NGDCs has to do with the CAP credits.  Id. at 15.  The Commission’s regulations define CAP credits as “[t]he difference between the amount billed at the standard residential rate and the amount billed at the CAP rate.”  52 Pa. Code §62.2.  Ms. Hummel explained that the “[c]osts per residential customer will increase as enrollment [in CAP/CRP] increases because the CAP credits or shortfall increases with each participant.”  OTS St. No. 3 at 15.  Ms. Hummel concluded that “PGW’s total [CRP] costs are higher than the NGDCs CAP costs due to the number of customers enrolled in the program rather than excessive program costs per participant.”  Id.



PGW witness Coltro estimated that there are presently 65,000 customers enrolled in PGW’s CRP program and that the number of CRP customers fluctuates between 50,000 and 65,000.  PGW St. CP-2 at 14.  She testified that it is estimated that 90,000 PGW customers would qualify if they applied.  Id.  



Ms. Coltro stated that PGW’s CRP program administrative cost elements include intake, recertification, call center, system maintenance and associated labor.  Id. at 16.  She testified that PGW’s average CRP administrative cost per participant is $50 ($3 million ÷ 60,000 customers).  Id. at 16.  Ms. Coltro opined that PGW’s $50 cost figure compares favorably to the average CAP administrative cost per participant for the three top Pennsylvania utilities, which ranges between $62 and $84.  Id.


Ms. Hummel noted that during the Restructuring Proceeding PGW presented a report prepared by an independent evaluator entitled, “Philadelphia Gas Works Universal Service Programs: Pathways to Compliance” (“Report”).  Id. at 18.  The Report suggested that PGW could reduce its CRP costs by reducing its administrative costs and tightening its procedures for collection.  Id.  Specifically, the Report recommended that PGW: (1) recertify customers every two years instead of every year; (2) accept receipt of Pennsylvania Department of Public Welfare (DPW) benefits as proof of income for recertification; and (3) reduce the period of time for the completion of the collection process for missed CRP payments from more than 100 days to no more than 50 days.  Id. at 19-20.



PGW witness Coltro testified that customers are still required to recertify each year.  PGW St. CP-2 at 14.  I note that the Commission’s policy statement on CAPs provides that a CAP customer should be dismissed from CAP participation if the CAP customer fails to annually verify eligibility.  See, 52 Pa. Code §69.265(7)(vi).  Therefore, PGW’s yearly certification requirement is consistent with the Commission’s present policy statement on CAPs.  Ms. Coltro stated that “[p]roof of household income and social security numbers [for all members of the household] are required [for recertification].”  PGW St. CP-2 at 14.  Ms. Coltro also stated that PGW is working with DPW to identify means of expediting the CRP recertification process.  Id. at 17.  According to Ms. Coltro, the “process would allow a precise yet simpler recertification process for all CRP participants who receive public assistance.”  Id.


OTS witness Hummel reported that “PGW implemented the Report’s recommendation to reduce the collection process [for missed CRP payments] to no more than 50 days to comply with Commission policies.”  OTS St. No. 3 at 19-20.  PGW witness Coltro explained that “[u]nlike in the past, PGW has now a fully automated CRP collections process that selects and issues the appropriate notices.”  Id. at 17.



OTS appears generally pleased with the progress PGW has made in regard to its CRP program.  However, to ensure that PGW’s universal service and energy conservation policies, activities and services are properly funded and available pursuant to 66 Pa. C.S. §2203(8), OTS recommends that the Commission direct PGW to contract with an independent third-party to conduct an impact evaluation pursuant to 52 Pa. Code §62.6.
  Ms. Hummel provided the following testimony:
With respect to the cost effectiveness and management of PGW’s universal service program, Section 2203(8) requires the Commission to ensure that programs are operated in a cost-effective manner.  The Universal Service Reporting Requirements provide that each NGDC shall select an independent evaluation to conduct an impact evaluation of its universal service programs and report its finding and recommendations to the Commission and the NGDC.  52 Pa. Code §62.6.  An independent evaluator is to answer the specific question, “How can universal service programs be more cost effective and efficient?”.  An obvious cost-effective improvement that is noted above is the change PGW has made to its CRP collection (decreasing collection activity from 100 days to 50 days).  Given the recent changes in both program design and implementation noted above, it is appropriate to view PGW’s revised CRP as more cost effective and better managed than it was prior to restructuring.  To help ensure that the Commission is fulfilling its oversight obligation at §2203(8), PGW should be directed to conduct an impact evaluation completed by an independent third-party during the calendar year 2005.  Upon completion, PGW should be directed to submit the evaluation to the Commission for review.

Id. at 19-20.



PGW, however, has taken a less sanguine view of where its CRP program is currently.  Ms. Coltro testified that, “[t]he intent of the CRP has been to provide low-income customers with an affordable payment while ensuring that that payment was sufficient to pay for the variable cost of providing the service (principally natural gas cost) and make at least a minimum contribution to PGW’s fixed costs.”  PGW St. CP-2 at 13.  Ms. Coltro stated that PGW’s CRP program met its goal until recently when the dramatic increases in natural gas prices upset those goals.  Id.  She noted that CRP payments remain a percentage of customer income, regardless of the price of gas.  Id.  Ms. Coltro asserted that “it is clear that review and revision of the program is appropriate.”  She stated, however, that “such a complex task cannot be accomplished in the course of this proceeding.”  Id.  She testified that “PGW intends to conduct a full review of the [CRP] and propose to this Commission a new design.”  Id.



OSBA witness Robert Knecht weighed-in on Ms. Coltro’s testimony.  He testified as follows:

Q.
PGW witness Ms. Coltro states, “While PGW is committed to continuing the [CRP] program, consistent with the Commission’s universal service objectives, it is clear that review and revisions of the program is appropriate.  I do not believe, however, that such a complex task can be accomplished in the course of this proceeding.  PGW intends to conduct a full review of the program and propose to this Commission a new design.”  Do you agree with Ms. Coltro in this regard?
A.
Yes, this proceeding is too abbreviated for any thorough review of the program, particularly since significant changes to the program should be contemplated.  Unfortunately, PGW’s proposal for the near term appears to be to do nothing about the CRP, pending this future review.  Further, based on informal discovery in this proceeding, PGW has suggested that, as part of its collection initiative, it has been aggressively encouraging all eligible customers to enroll in the CRP.  If all eligible customers were to enroll in the CRP, PGW’s ratepayers would face a USC increase of some $30 million, or about 60 cents per Mcf.  If PGW were to undertake an aggressive program to enroll eligible customers, I would characterize the strategy as a “stealth rate increase.”  Because CRP costs are already annually reconciled in the USC, PGW could impose this kind of rate increase without explicit Commission approval.  For the reasons laid out in my CRRC testimony, raising rates to paying customers is not going to solve the problem.  While I recognize that it is a crude measure, I recommend that the Commission impose a cap on CRP participation until such time as a full review can be undertaken.  Current CRP participation is already at some 64,000 customers, one of its highest levels in the past nine years, although PGW forecasts the participation rate to decline to 59,000 customers by the end of its fiscal year.  I propose that PGW set a cap of 60,000 CRP customers to go into effect by fiscal year-end.

OSBA St. No. 1 at 5-6.



Ms. Coltro opined that reducing the CRP participation level would not be sound policy.  PGW St. CP-2 at 14.  She stated that while it would reduce the Universal Service and Energy Conservation Surcharge and therefore the bills of other customers, it would also result in:

1)
an increase in bad debt because low-income participants would not be able to afford the bills;

2)
more customers gaming the system (attempting to have service placed in someone else’s name);

3)
an increase in the number of shut-offs and social dislocations; and

4)
a dramatic increase in rates for any customers removed from the CRP program in order to meet a cut-off limit.

Id.



I reject OBSA’s recommendation that the number of CRP participants be limited to 60,000.  The Gas Choice Act provides that universal service programs are to be made available to assist low income customers.  See, 66 Pa. C.S. §2203(8).  The Gas Choice Act does not place a limit on the number of low-income customers who are to be assisted.  I also reject OSBA’s alternative proposal that PGW’s residential class customers solely bear CRP costs above 60,000 participants.  See, OSBA M.B. at 10, 18.  Universal service programs are designed to fulfill the “public good” and therefore the costs associated with those programs should be shared by all customer classes.


I agree with OTS and PGW that more needs to be done to ensure that PGW’s universal service programs are well-managed, efficient and cost effective.  I will therefore adopt OTS’ recommendation.  I recommend that pursuant to 52 Pa. Code §62.6 the Commission direct PGW to consult with the Commission’s Bureau of Consumer Services (BCS) and then contract with an independent thirty-party to conduct an impact evaluation of PGW’s universal service and energy conservation programs and to provide a report of findings and recommendations to the Commission and PGW by March 1, 2005 (to coincide with and be included in PGW’s next annual GCR filing).  I recommend that among the various questions to be answered by the study be included  the one posed by Ms. Hummel which was, “How can [PGW’s] universal service programs be more cost effective and efficient?”  Another question I recommend to be answered is “How can PGW’s CRP be redesigned so that it is more cost-effective and efficient while still preserving customer protection rights?”  The Commission’s regulations allow PGW to provide the Commission with a companion report to the independent evaluator’s report.  See, 52 Pa. Code §62.6(c).  In addition to expressing whether it agrees or disagrees with the independent evaluation report content or recommendations, I recommend that PGW be permitted to also report on any “full review” of its CRP program that it has conducted as well as present any proposal for the redesign of its CRP.  I recommend that any companion report completed by PGW also be included in PGW’s March 1, 2005, GCR filing.


The Conservation Works Program (CWP) is PGW’s Low Income Usage Reduction Program (LIURP).  PGW St. CP-2 at 15.  The Commission’s regulations provide as follows with regard to LIURP programs:

§58.1.  Purpose.
  This chapter requires covered utilities to establish fair, effective and efficient energy usage reduction programs for their low income customers.  The programs are intended to assist low income customers conserve energy and reduce residential energy bills.  The reduction in energy bills should decrease the incidence and risk of customer payment delinquencies and the attendant utility costs associated with uncollectible accounts expense, collection costs and arrearage carrying costs.  The programs are also intended to reduce the residential demand for electricity and gas and the peak demand for electricity so as to reduce costs related to the purchase of fuel or of power and concomitantly reduce demand which could lead to the need to construct new generating capacity.  The programs should also result in improved health, safety and comfort levels for program recipients.
52 Pa. Code §58.1.  The CWP provides conservation and weatherization services to eligible low-income heating customers.  Id.  PGW contracts with the Energy Coordinating Agency and the Honeywell DMC Services Corporation to perform the weatherization work.  Id.  The annual cost of the CWP is $2 million.  Id.  Ms. Coltro noted that a “major report” on the CWP is due at the Commission in April 2005.  Id.  She also noted that the most recent report was prepared in 2001 and that she submitted that report in the Restructuring Proceeding.  Id.



Ms. Coltro attached the most recent report on the CWP, which is dated September 28, 2001, to her testimony in this proceeding at Appendix B, Exhibit CC-2.  That report was prepared by Dr. Peach and is entitled “Current Strengths: Philadelphia Gas Works Universal Service.”  In that report Dr. Peach stated that PGW’s CWP has been successful in that it is:

(1)
making CRP households
 more energy efficient;

(2)
resulting in CRP households using less gas;

(3)
resulting in a lowering of the CAP credits and consequently PGW’s CRP costs; and
(4)
resulting in a lowering of the CRP costs passed on to other customers.

PGW St. CP-2, Appendix B, Exh. CC-2 at 8-10.  Dr. Peach wrote as follows in regard to the performance of PGW’s CWP program:

The Conservation Works Program (CWP) treats about 3,000 to 4,000 CRP customers annually.  The latest evaluation of the Conservation Works Program showed savings of the order of 130 ccf/yr at an average cost of $530.  These savings accrue from a variety of physical measures with differing lifetimes.  The use of a mean lifetime of 7 years, leads to a levelized cost of savings of about $.60/ccf ($.02/kWH) towards annual savings of the order of 450,000 ccf/year.


Compared to the general weatherization experience among other gas and electric utilities, both the magnitude and cost of these savings evidence very good performance.  One early evaluation of the Conservation Responsibility Program [sic] stated that the program was not cost effective.  The most recent evaluation demonstrates that the Conservation Works Program is cost effective.  With the current higher gas commodity costs, these program savings appear to be cost effective from both the utility and customer cost test perspectives.


The CWP program savings can have a tangible effect on the cost effectiveness of the CRP program.  These savings can have leveraged benefits on the CRP program because savings are cumulative for several years.


It is reasonable to expect that after several years of successful operations of the CWP program, the active CRP program participants will be using less than they would have used absent the CWP program.  Whenever the savings accrue to CRP participants below the excess charge
 limit, then those savings will manifest directly in lowering the estimated CRP discount for the program, and ultimately lowing the CRP GCR.  Following the current methodology for calculating the CRP/GCR, each saved ccf/yr below the excess charge limit will be valued at the retail gas cost.


The effect of these savings can be linked to a continued downward pressure on the CRP/GCR.


Annual targeting of high users for the CWP works well to identify the highest users by property class for each weatherization season.

Id.  (a footnote was added, footnotes in original text were omitted).



OTS witness David Mick, however, expressed concern in this proceeding that the usage reduction measures employed by PGW are not comprehensive enough.  OTS St. No. 2 at 8-11.  Mr. Mick testified that his concern is based on: (1) a comparison of PGW’s CWP costs with the LIURP costs of other NGDCs; and (2) an impact evaluation report presented by Ms. Coltro in the Restructuring Proceeding.  Id. at 8-9.


Mr. Mick stated that for 2003, PGW reported an average cost (including program administrative costs) of $603 per CWP customer.  Id.  In comparison, the average LIURP costs (excluding administrative costs) of the other NGDCs for that year was $2,794, according to Mr. Mick.  Id.



Mr. Mick also testified that in the Restructuring Proceeding Ms. Coltro presented an impact evaluation report prepared by a “Michael Blasnik” that stated that PGW’s contractors employed a “low cost” approach to conservation and weatherization that focused on “low cost and education based measures” and “limited installation of typical major weatherization measures such as insulation.”  Id. at 9.



A comparison of PGW’s CWP costs with the LIURP costs of other NGDCs and Mr. Blasnik’s testimony led Mr. Mick to the following conclusion:


In my opinion, this statement supports my concern that PGW is not installing all usage reduction program measures that meet either the seven or twelve year simple payback criteria as 
specified in the LIURP regulations.
  Based on these two facts, 
PGW is not reducing usage of CWP recipients as much as possible, and, as such, is not reducing the CWP recipients’ bills as much as possible.  Thus, the company is not making the bills of its CWP customer as affordable as possible.

OTS St. No. 2 at 9-10 (footnote added).  OTS recommended that BCS and PGW meet as soon as possible for the purpose of reviewing the components of PGW’s CWP and “to begin the process of bringing PGW’s CWP into full compliance with the LIURP regulations.”  Id. at 10.



In response to Mr. Mick’s testimony, Ms. Coltro expressed concern that if PGW raised the cost of its CWP program to $2,800 per customer to match the expenditures of the other NGDCs, then PGW under its current budget would only be able to provide CWP services to 700 customers per year instead of the 3,300 customers it presently serves per year.  Tr. 608.  Ms. Coltro testified as follows:


PGW’s CWP budget of $2 million per year is $400,000 more than the amount suggested by the Commission’s guideline of 
.2 percent of gross revenue
, and that difference was even greater 
than when the budget was established and gas costs were lower, thus lowering the company’s gross revenues.

With the current budget, PGW is able to serve approximately 3,300 customers per year.  If PGW were to spend $2,800 per customer as Mr. Mick suggests, only 700 customers per year would be able to receive CWP services and coordination with other weatherization programs would become less meaningful.


PGW has potentially 90,000 customers eligible for this program.  We have already offered to 30,000 of them.  We have 60,000 to go, so we are concerned with offering to as many as possible in helping them equally.


PGW agrees, however, that a meeting with Mr. Mick and BCS staff would be a good opportunity to present the CWP program in a more detailed manner.  We have history and we can converse then.

Tr.  608 (footnoted added).


Dr. Peach’s 2001 report indicates that PGW’s CWP program has the potential to result in significant benefits and savings to PGW and its customers.  Mr. Mick, however, has raised a legitimate concern that PGW may not be employing all of the usage reduction measures referenced in the Commission’s regulations (52 Pa. Code §58.14) and employed by other NGDCs.  As a result, PGW may be shortchanging itself and its customers of the full benefits and savings of a more comprehensive CWP program.  I, therefore, recommend that PGW include in the report on its CWP program that it will be submitting to the Commission in April 2005, a cost-benefit analysis of both its present CWP program and a more comprehensive CWP program that incorporates the usage reduction measures referenced in the Commission’s LIURP regulations and employed by other NGDCs within the Commission’s jurisdiction.  I also recommend that the cost-benefit analysis be performed using the existing number of CWP participants as well as expanded numbers of CWP participants (in recognition of the number of customers eligible but not enrolled in the CWP program).  I further recommend that PGW and BCS collaborate on the design and performance of the cost-benefit analysis.  I also recommend that the April 2005 CWP Report be included in the review of PGW’s GCR filing made in March 2005.

C.  COMPLIANCE TARIFF REMAND ISSUES


In its compliance tariff filed in the Restructuring Proceeding, PGW included tariff provisions: (1) allowing PGW to collect a $10.00 residential field visit charge; and (2) requiring applicants for service with existing civil judgments against them for unpaid PGW balances to enter into payment arrangements.  In its Order entered October 10, 2003, the Commission rejected those two tariff provisions.  PGW subsequently filed an appeal to Commonwealth Court.  On March 23, 2004, PGW and the Commission filed with Commonwealth Court a Joint Application for Remand for Further Proceedings (“Joint Application”).  On March 24, 2004, Commonwealth Court granted the Joint Application and remanded the matter to the Commission.  In its Order initiating this Investigation, the Commission directed that we address the two compliance tariff remand issues.

a.
PGW proposes a Tariff Section that would require Applicants for service who have PGW Liens or Judgments to enter into payment agreements as a condition of service.


In its compliance filing in the Restructuring Proceeding, PGW included tariff section 2.4.C.6.  Tariff section 2.4.C.6. would require applicants for service with existing liens or civil judgments against them for unpaid PGW balances to enter into payment arrangements.  In its Order rejecting this tariff section, the Commission stated as follows:

2.4.C.6. – This section allows PGW to reject an application from a customer who fails to enter into payment agreement for an outstanding lien or judgment.  This is contrary to Commission case history and policy that requires a company to keep court-ordered liens and judgments separate from the customer’s utility billing.  PGW should collect lien and judgment amounts through the legal process, and thus this provision shall be deleted from the tariff.

Compliance Tariff of Philadelphia Gas Works in response to the Commission Restructuring Order as modified on reconsideration, M-00021612 (Order entered October 10, 2003) at 5.



In the present Investigation, Randall Gyory provided PGW’s response to the Commission’s rejection of tariff section 2.4.C.6.  Mr. Gyory explained that PGW may employ the lien process against customers who own the property to which gas service was provided.  PGW St. CP-1 at 13-14.  Past due balances of those customers are classified as municipal claims pursuant to the Municipal Claims and Tax Liens Law, 52 Pa. C.S. §7101 et seq.  Id.  When PGW files the municipal claim with the court’s prothonotary, then it becomes a lien against the customer’s property.  Id.


Mr. Gyory explained that PGW employs the civil judgment process against customers who fail to remit past due balances that exceed $300 and who do not own the property to which service was provided.  Id.  He testified that if lawsuits brought by PGW against those customers are successful , then judgments by the court in PGW’s favor are the result.  Id.



Mr. Gyory indicated that PGW has used its lien program to secure payments at the time that title to a liened property is changed.  Id. at 13.  He indicated that PGW has used its civil judgment program to secure payment when a customer desires to clear a judgment from his or her credit history.  Id.  Mr. Gyory asserted that PGW has had success with its lien and civil judgment program.  Id. at 12-14.  He testified that PGW has not pursued execution on liens or civil judgments because: (1) “PGW does not want to force customers from their homes or force the loss of personal property;” and (2) “executing liens and judgments is a costly procedure.”  Id. at 13.


Mr. Gyory testified that if the Commission does not approve tariff section 2.4.C.6. then PGW will be forced to execute on its judgments and liens against consumers because “PGW will not [otherwise] be able to collect on any account for which an amount has been liened or for which a judgment has been entered… .”  Id. at 12.  Mr. Gyory acknowledged that because it is the court and not the Commission that has jurisdiction over liens and judgments, “the Commission will not have the authority to hear complaints from the customer that the amount of the judgment is not really owing or that the lien should not have been entered.”  Id. at 14.  However, according to Mr. Gyory, if the Commission approves tariff section 2.4.C.6. PGW will follow Commission precedent regarding the parameters for payment arrangements for applicants with prior arrears such as “PGW will only insist on the payment of amounts that are four years old or less.”  Id. at 14.  He also testified that PGW would not enforce the lien or judgment as long as the customer complied with the payment arrangement.  Id.



PGW has presented confusing and contradictory evidence in regard to tariff section 2.4.C.6.  On the one hand, PGW stated that it has had success with its lien and judgment program without pursuing execution, in that it has collected payments at the time that title to property is about to change or when a customer wants to clear a judgment from his or her credit.  As a matter-of-fact, PGW stated that it collected over $8 million in fiscal year 2004 through its lien program.  PGW St. CP-1 at 8-10.  Yet, PGW also opined that without tariff section 2.4.C.6. it will be forced to execute upon the liens and judgments.  PGW has not shown why it would not continue to have success collecting on liens and judgments without executing on them, without tariff section 2.4.C.6.



Section 56.35 of the Commission’s regulations provides conditions, over which the Commission has jurisdiction, for utility service in a situation where an applicant has an outstanding account balance with the utility.  Section 56.35 of the Commission’s regulations provides as follows:
§56.35.  Payment of outstanding balance.
  A utility may require, as a condition of the furnishing of residential service to an applicant, the payment of any outstanding residential account with the utility which accrued within the past 4 years for which the applicant is legally responsible and for which the applicant was billed properly.  However, any such outstanding residential account with the utility may be amortized over a reasonable period of time.  Factors to be taken into account include but are not limited to the size of the unpaid balance, the ability of the applicant to pay, the payment history of the applicant, and the length of time over which the bill accumulated.  A utility may not require, as a condition of the furnishing of residential service, payment for residential service previously furnished under an account in the name of a person other than the applicant unless a court, district justice or administrative agency has determined that the applicant is legally obligated to pay for the service previously furnished.  Examples of situations include a separated spouse or a cotenant.  This section does not affect the creditor rights and remedies of a utility otherwise permitted by law.

52 Pa. Code §56.35.



Thus, a utility may require as a condition of service, payment by an applicant of an outstanding balance that accrued within the past 4 years.  Pursuant to 52 Pa. Code §56.35 a utility may enter into a payment agreement with the applicant for the outstanding amount.  The Commission has jurisdiction over the implementation of this regulation, including any claim that the past due amount is not really owing.  However, as Mr. Gyory indicated, it is the court, and not the Commission that has jurisdiction over any such claim involving a lien or judgment.  Therefore, so as not to place the Commission in the untenable position of sanctioning a collections process over which it has no control and possibly abridging the rights of applicants for service, I recommend that the Commission continue to reject tariff section 2.4.C.6.

b.
PGW proposes a Tariff Section that would allow it to charge a Residential Customer a $10.00 fee for a visit to the Customer’s Service address in an attempt to make personal contact before terminating the customer’s service.


In its compliance filing in the Restructuring Proceeding, PGW also included a tariff section that would allow it to collect a $10.00 residential field visit charge.  In its Order rejecting this tariff section, the Commission stated as follows:

§5.14.  Residential Field Charge – The costs of field visits are recovered through late payment charges, and the Company is permitted to assess a reconnection fee.  PGW shall not collect an additional charge for field visits that are part of the collection process.

Compliance Tariff of Philadelphia Gas Works in response to the Commission Restructuring Order as modified on reconsideration, M-00021612 (Order entered October 10, 2003) at 7.



PGW witness Gyory testified that contrary to the reasons provided by the Commission for rejecting this tariff provision, PGW’s charges for late payment, reconnection and residential field visits are separate and distinct.  PGW St. CP-1 at 15.  PGW’s finance charge on late payments is defined at §3.43 of its existing tariff.  It reads as follows in pertinent part:

3.43.  FINANCE CHARGE ON LATE PAYMENTS

a.
A daily finance charge may be imposed on all past due amounts as of the next billing date.  The amount of the charge shall be set forth in the schedule of service charges and fees published pursuant to Regulation 14.2.
  Finance charges shall be applied from the date the bill becomes past due.

PGW Tariff §3.43.a. (footnote added).  Mr. Gyory explained that late payment charges offset the losses PGW incurs from uncollectibles as well as the carrying costs of short term debt.  PGW St. CP-1 at 15.


PGW’s reconnection fee or restoration charge is defined at §9.3 of its existing tariff.  It provides as follows in pertinent part:

9.3  RESTORATION CHARGE

  a.
If a Customer’s meter is removed or gas service is otherwise terminated because of any violation of the Company’s Rules and Regulations, the restoration of service will be subject to payment in advance of a restoration charge, the amount of which shall be set forth in the schedule of service charges and fees published pursuant to Regulation 14.2, unless the customer is participating in a low-income payment plan.  In such cases, the restoration charge will be incorporated into a payment agreement, but shall not be subject to forgiveness.

  b.
If it has been necessary to dig up the gas service or connection to a Customer to effect continuation of service, restoration of service will be subject to the payment to the Company of an excavation charge, the amount of which shall be set forth in the schedule of service charges and fees published pursuant to Regulation 14.2.  Such charges may be incorporated into a payment agreement or budget billing agreement, but will not be subject to forgiveness.

PGW Tariff §9.3.a. and b.  Mr. Gyory explained that reconnection fees recover the costs associated with reconnecting customers after termination.  PGW St. CP-1 at 15.



PGW’s residential field collections charge is defined at §4.28 of PGW’s existing tariff.  It reads as follows:
4.28  FIELD COLLECTION CHARGE

When PGW makes a field visit at the service address, pursuant to Regulation 4.24 or 4.25, PGW will assess a field collection charge, the amount of which shall be set forth in the schedule of service charges and fees published pursuant to Regulation 14.2.  This charge shall only apply in the event that actual personal contact has been previously made, either by telephone or by a prior field visit.

PGW Tariff §4.28.  PGW Regulations 4.24 and 4.25 refer to PGW attempts to make personal contact with a customer before terminating a customer’s service.  Mr. Gyory explained that the “Residential Field Charge covers the cost associated with pre-termination (and, therefore, pre-restoration) collection activities of the field collection unit which is staffed by approximately 40 field collectors.”  PGW St. CP-1 at 15.  PGW’s proposed residential field collection charge is $10.00.  See, Commission’s Secretarial Letter dated May 14, 2004 at M-00021612.  Mr. Gyory asserted that the residential field collection charge was included in its 2002 base rate case at R-00017034, and that the charge was not opposed by any party to the proceeding or rejected by the presiding ALJ or the Commission.  Id. at 16-17.  Mr. Gyory claimed that it was not until the Commission issued its Order on PGW’s compliance filing in the Restructuring Proceeding that it rejected the residential field collection charge.  Id.  Mr. Gyory asserted that if the Commission continues to reject its residential field collection charge, it will leave a $600,000 hole in its annual revenue projections.  Id.  Without the $600,000 in annual revenues from residential field collection charges, Mr. Gyory stated that PGW “would have to be permitted to increase its delivery charge so it can maintain the same level of pro forma revenue the PUC authorized in the last base rate proceeding.”  Id. at 17.



In its Compliance Order, the Commission rejected PGW’s residential field collection charge on the basis that PGW was already recovering those costs through its charges for late payments and reconnection.  In this proceeding, however, PGW has shown that its costs associated with field visits in an attempt to make personal contact with customers before terminating service, is not recovered through late payment and reconnection charges.  I also note that no party in this Investigation opposed PGW’s residential field collections charge.  However, I note that PGW has not provided in this proceeding a detailed showing of the components and calculations of its charges for residential field visits, late payment or reconnection.  Therefore, while recommending in this proceeding that the Commission allow PGW to collect a $10.00 residential field visit charge, I also recommend that the Commission direct PGW to include next base rate case filing detailed exhibits showing the cost components of its charges for residential field visits, late payments and reconnection, and also showing how the specific dollar amounts for each charge was calculated.

D.
COLLECTION PROCESS – ADEQUACY, COST EFFECTIVENESS AND 


MANAGEMENT


In its Order initiating this Investigation, the Commission directed us to examine PGW’s collection process.  It noted that some of the witnesses in the CRRC Proceeding had questioned the efficacy of PGW’s collection process.  The Commission stated as follows in regard to why it was including PGW’s collection process in this proceeding:


Some of the witnesses who testified against PGW’s proposed CRRC argued that PGW’s collection process was flawed; this supports placing PGW’s collections efforts – and steps that may be necessary to improve it – at issue in this investigation.  Therefore, the proceeding should be expanded to investigate the adequacy, cost effectiveness and management of PGW’s collection practices.

Investigation into Financial and Collections Issues Regarding the Philadelphia Gas Works, P-00042090, R-00049157, M-00021612, P-00032061 (Order entered June 2, 2004) at 4.



In his testimony in the CRRC Proceeding, PGW Chief Executive Officer (CEO) Thomas Knudsen stated that PGW was on course to collect 93-94% of its billings this fiscal year (Sept. 1, 2003 – August 31, 2004).  Tr. 354; PGW St. No. CRRC-5 at 10.  A 93-94% collection rate would exceed PGW’s historic experience of 92%.  PGW St. No. CRRC-5 at 10.  A 93-94% collection rate would also exceed the present financial objective of PGW’s Collection Renewal Initiative (CRI) which is to collect 92% of billings.  PGW St. CP-1 at 6.  A 93-94% collection rate would also be significant because Mr. Knudsen testified that if PGW achieved a collection rate of 95%, it would not need a CRRC.  Tr. 390-391.


PGW witness Gyory testified in this Investigation that in fiscal year (FY) 2004 PGW improved its collection rate by 4%.  PGW St. CP-1 at 11.  Mr. Gyory stated that PGW’s success in improving its collection rate is owed to steps and measures it took both before and after it launched its CRI in November 2003.  PGW St. CP-1 at 3-12.



Mr. Gyory testified that prior to launching the CRI in November 2003, PGW did the following to improve upon its collection rate:

· It corrected the problems associated with its Billing, Collections and Customer Service (BCCS) system that went on-line in July 1999.  As a result, current billing accuracy complaints average 150 per day – the industry norm.

· It improved customer service in its Call Center.  As a result, present Call Center performance metrics on average are consistent with other Pennsylvania utilities.

· It installed automatic meter reading (AMR) devices.  As a result, the number of estimated bills was reduced from 15% in 2001 to less than 1% in 2004.

· It entered into a Flexibility Agreement with its employees in April 2003.  The Flexibility Agreement permits management to reassign employees between collections and customer service when needed.  It also permitted the hiring of 30 new employees to assist in the collection effort.

PGW St. CP-1 at 3-5.  In November 2003, PGW launched its CRI.  And in December 2003 it contracted with Accenture Consulting “to provide major assistance in the development and implementation of a Collection Renewal Initiative.”  Id. at 5.  Mr. Gyory testified that the strategic objectives of the CRI were to: (1) create focus and dedication to quickly drive improvement initiatives; (2) enhance PGW’s credit and collection staffing and capabilities to address current cash flow needs; (3) review processes and capabilities based on principles of sound root cause analysis to improve PGW’s capacity and results; (4) build a sense of partnership to strengthen PGW’s customer and Commission relationships; and (5) sustain and continue to build upon results for the long term.  Id. at 5-6.  Mr. Gyory asserted that the longer term goal for its CRI is to “accomplish substantial and sustainable improvements in receivable collections.”  Id. at 6.  He further informed us that “[t]he financial objective of the CRI is to collect 92 percent of fiscal years billed revenues and to continue incremental percentage improvements.”  Id.  Mr. Gyory boasted of the following improvements in PGW’s collections since implementation of the CRI:
Q.
PLEASE DESCRIBE SOME OF THE IMPLEMENTATION RESULTS THAT PGW HAS EXPERIENCED SINCE LAUNCHING THE CRI.
A.
A myriad of initiatives and tracking mechanisms have been implemented and the PGW Collection team regularly receives and evaluates these metrics.  For example:

· Individual collection office employee productivity has almost doubled since December 2003.

· Collection of past due bills using a pay by phone product has increased from $800,000 collected in the month of January 2003, to over $2.5 million in April 2004.

· PGW has strengthened the business processes associated with abstract companies to improve collection on unpaid balances at the settlement table.  This effort in association with the filing of Municipal Liens has resulted in over $8 million in collections this fiscal year.

· Commercial and Industrial Accounts – The Commercial Resource Center (CRC), which focuses on the high use customers, was improved.  The CRC concentrates its personnel on making dunning calls, responding to billing inquiries and, as a last resort, having the gas service shutoff for non payment as well as collection actions.

· Written-Off Accounts – PGW has assigned written-off accounts to outside collection agencies.  The commission structure has been changed to a tiered rate where the more dollars collected the more money they will make.  PGW is using this as an incentive to promote collections.

· Slow Paying Accounts – These accounts represent Residential Accounts which are overdue less than 91 days.  Collection evidence suggests that, without PGW monitoring or intervention, a large number of these accounts will tend to become non-paying over time.  PGW intervention includes increased bill collection efforts coordinated with the Call Center and field operations.  PGW has 13 distinct dunning campaigns during which it attempts to contact every slow paying customer.

· Payment Agreements – Placing customers on payment arrangements and keeping them paying is another campaign objective.  PGW is trying to do this contacting customers when they miss their first payment.  As of the end of March 2004 over 52,000 delinquent customers were actively participating in payment agreements.  Through an aggressive outbound calling campaign in January through March 2004, PGW was able to enroll an additional 11,000 customers on payment arrangements.  Over 150,000 delinquent customers were contacted during this time frame which resulted in an average weekly increase of over $350,000 in payments over the phone.

· CRP customers – A dunning campaign reminds the participants they must keep paying their bills in order to remain on the program.  Of the over 62,000 participants approximately 80 percent are remaining current with their bill payments.

· Increasing the use of field collections – Beginning April 1, 2004 the field collection staff was augmented by 20 additional employees from the Field Services Department.  These employees are working in concert with the collection staff collecting past due account balances and shutting off gas service.  Field initiatives for this fiscal year have collected over $11 million in delinquent collections.  Additionally, during April 2004, approximately 2,000 customers were terminated when they did not respond to PGW collection efforts.
Id. at 8-10.  Mr. Gyory also noted that PGW will be adding functionality to its BCCS system this fiscal year that will enable it to: (1) automatically assess deposits on customers when they do not pay promptly; and (2) automatically place written-off accounts with collection agencies.  Id. at 10.  Mr. Gyory stated that PGW was also modifying the payment arrangement functionality to permit it to collect more effectively.  Id.  He further noted that “PGW will also be providing on-line payment capability through its website and will allow customers to receive their bill on-line and enroll in a program where payments are automatically deducted from their bank account.”  Id.



OCA witness Roger Colton proposed two additional “innovations” to improve PGW’s collections.  His first innovation is to require electronic funds transfer (EFT) as a precondition for payment agreements with residential customers whose incomes are at or above 250% of the Federal Poverty Level (FPL).  His second innovation is to have PGW place all residential customers on levelized budget billing plans.



Mr. Colton’s first proposal would require a PGW customer with an income at or above 250% of FPL who has a delinquent gas account balance, to agree to EFT as a precondition to entering into a payment agreement with PGW.  OCA St. No. FCI-1 at 10-11.  According to Mr. Colton, the only agreements that would be exempt would be ones in which: (1) an undue hardship would be imposed; (2) the customer lacks a checking account; and (3) the customer’s arrears is below a threshold level (to be determined by PGW).  Id.  Mr. Colton stated that he is not recommending his EFT proposal for customers with incomes below 250% of FPL because he has found that they are either: (1) not likely to have bank accounts; or (2) have insufficient funds in their bank accounts.  Id.



Mr. Colton envisions that PGW would effectuate electronic fund transfers through an automated clearinghouse (ACH) debit transaction.  Id. at 10.  In an ACH debit transaction PGW’s financial institution would originate the transaction by sending a request for funds to the customer’s financial institution.  Id.  The customer’s financial institution then transfers the funds in order to settle the transaction.  Id.  Mr. Colton noted that ACH debit transactions usually settle the day after they are originated.  Id.  



Mr. Colton asserted that EFT has been found to be useful in reducing delinquencies and defaults.  Id. at 7.  He specifically noted the success that Minnesota and California have had in reducing default rates on tax installment agreements by using EFT.  Id. at 8.  Mr. Colton testified that Minnesota, using EFT, has reduced its default rates on installment agreements for tax payments from 50% to between 3 and 5%.  Id.  And he informed us that California, using EFT, has reduced default rates on tax installment agreements from 40% to 5%.  Id.  Mr. Colton further noted that both Minnesota and California also reported that using EFT has 
also resulted in faster revenue collection on installment agreements.  Id.



PGW witness Gyory responded that PGW is in the process of making system changes so that it can offer EFT as a payment option to all customers this Fall.  PGW St. CP-1R at 7.  He stated, however, that he does not believe that Mr. Colton’s proposal to make EFT mandatory for customers with incomes at or above 250% of the FPL who want to enter into payment agreements, would be effective for PGW.  Id. at 7-8.  First he indicated that a number of customers who enter into payment agreements do not have checking accounts and that they would be exempt from the mandatory EFT.  Id. at 8.  Mr. Gyory then testified that the number of payment arrangements for customers with incomes at or above 250% of the FPL is small.  Id.  Mr. Gyory concluded that Mr. Colton’s mandatory EFT proposal “should be the subject of careful study before its relied on to assist PGW in making a material improvement in its collections.”  Id.


There is not enough evidence in this case to show that Mr. Colton’s mandatory EFT proposal would be cost effective for PGW.  I recommend that PGW be required to include in its next base rate case filing, a cost-benefit analysis of Mr. Colton’s mandatory EFT proposal.



Mr. Colton also proposed that PGW place all residential customers initially on levelized budget billing plans.  OCA St. No. FCI-1 at 12-13.  Customers who “demonstrate creditworthiness” could subsequently opt out of the levelized budget billing plans according to Mr. Colton’s proposal.  Id. at 13.  Mr. Gyory opined that his mandatory budget billing proposal would enhance PGW’s collections because the primary reason for nonpayment is high winter gas bills, and that by levelizing bills, those spikes in winter gas bills would be eliminated.  Id. at 12.  Mr. Colton also noted that levelized billing would also benefit PGW in that it would receive from residential customers payment for a portion of their winter bills before those bills become due.  Id.



Mr. Gyory testified that Mr. Colton’s mandatory budget billing proposal would harm PGW financially.  PGW St. CP-1R at 9.  He asserted that if PGW implemented Mr. Colton’s mandatory budget billing proposal, it would not collect enough revenues in the winter months to pay its natural gas supply bills, which come due in the winter.  Id.  Mr. Gyory also opined that PGW’s customers may not find mandatory budget billing acceptable.  Id.  He further asserted that there is no evidence that more of PGW’s customers would pay their bills if mandatory budget billing were implemented.  Id. at 9-10.



I do not believe that it would be just and reasonable to make budget billing mandatory for all PGW residential customers.  Customers should retain the option to pay each month the exact amount that correlates to the service provided.  PGW should continue to offer budget billing as a payment option to all residential customers.  See, PGW
Tariff §3.35 (Budget Billings).



Budget billing may be the best way for some residential customers to pay their bills.  A question arises in my mind in regard to whether PGW is doing enough to educate the public regarding how customers may determine whether they would benefit from being on a budget billing plan.  I, therefore, recommend that PGW review with BCS its efforts to educate the public regarding what customers would benefit from being on a budget billing plan, and the results of its efforts.  PGW should consider any recommendations made by BCS and submit a report with its next base rate case filing.


Philadelphia Public Officials implore the Commission to “conclude that PGW’s current collection practices represent effective improvements over past practices that have resulted in greater efficiencies.”  Philadelphia Public Officials at 8.  In support of its position, Philadelphia Public Officials noted improvements in PGW’s BCCS system and the success of PGW’s CRI.  Philadelphia Public Officials at 7-8.



Overall, evidence of record shows that PGW has made significant progress in its collection efforts.  PGW predicts that FY 2004 will show a 4% increase in collections over FY 2003, from 89% to 93%.  PGW’s improvements and enhancements to its BCCS system and its implementation of the CRI are major reasons for its recent success in collections.  Mr. Gyory testified that PGW meets monthly with BCS, OCA and Philadelphia Community Legal Services to provide progress reports and other data and to answer questions about its collection practices.  PGW St. CP-1 at 10.  The monthly meetings appear useful, and I would recommend that PGW continue with them.  I also recommend that PGW submit with its next base rate case filing a progress report on the adequacy, cost-effectiveness and management of its collection practices.


E.
PETITION FOR WAIVER OF CERTAIN COMMISSION REGULATIONS


In its Order initiating this Investigation, the Commission invited PGW to file a petition for waiver of any Commission regulations that it believed were impeding PGW’s collection efforts.  Commission Investigation, (Order entered June 2, 2004) at 4-5.  The Commission stated as follows:


In the public debate over the CRRC, some have argued that PGW’s collection efforts have been impeded by protections contained in the Commission’s regulations.  If PGW files a petition within thirty (30) days of entry of this Order seeking waiver of regulations, the Commission will consolidate that petition with this investigation.  If PGW does not file such a petition, the Commission will conclude that our regulations do not impede PGW’s collection efforts.

Id.  (footnote omitted).  The Commission required that the content of any waiver petition include: (1) the proposed duration of the waiver; (2) alternative standards or procedures that would apply in place of the regulations; and (3) an explanation of how the alternative standard or procedure adequately balances consumer protection rights with PGW’s financial integrity.  Id. at 5, footnote 2.  The Commission referenced 52 Pa. Code §§5.43 (Petitions for issuance, waiver or repeal of regulations) and 56.222 (Applications for modification or exception).  Id.



On June 16, 2004, PGW filed a “Petition for Limited Waiver or Modification of PUC Chapter 56 Rules and Administrative Interpretations” (“Waiver Petition”).  On June 25, 2004, PGW filed three errata sheets clarifying and/or amending its Waiver Petition.



PGW’s Waiver Petition contains what it characterizes as “a set of nine modifications to existing Chapter 56 requirements or BCS interpretations thereof.”  Waiver Petition at 18, ¶21.  PGW asserted that it filed its Waiver Petition because of two factors: (1) “its current financial crisis”; and (2) “the size and scope of PGW’s payment-troubled customer problem.”  Id. at 16-17.  PGW opined that approval of its Waiver Petition would “facilitate or increase the chances that it will collect over and above historical levels.”  Id.



PGW stated that its current financial crisis is marked by the downgrade of its senior revenue bonds by Standard & Poor’s (S&P) on April 9, 2004, to BBB-1, the lowest investment grade rating.  Id. at 10, ¶7.  PGW stated that “S&P cited ‘weakened liquidity position and declining credit measures fueled by collection rates that deteriorated appreciably in the last year.’”.  Id.  PGW asserted that “[t]he clear signal [from S&P] was that PGW had to find additional means of improving its financial situation in the very near term in order to avoid the costs and other problems associated with junk bond status.”  Id. at 11-12, ¶8.  PGW opined that if its proposed modifications to the Commission’s regulations are implemented, “there is a chance that they will produce the material improvement in cash receipts and collections demanded by S&P.”  Id. at 5.  However, it is important to note that PGW admitted that even if the Commission were to grant its Waiver Petition, there would not be any immediate impact on its cash flow crisis because it would take months for PGW to implement the modified rules because it would first need to: (1) revise its BCCS system and procedures to accommodate the rule modifications; (2) train its employees on the rule modifications; and (3) educate the public about the rule modifications.  See, Motion of PGW to Certify Waiver Petition at 2.


PGW stated that the size and scope of its payment-troubled customer problem is marked by the fact that “on an ongoing basis, fully one-half of its residential customer [sic] – 250,000 accounts – do not pay on time and have to be dealt with by some aspect of PGW’s collections operations on a regular basis.”  Id. at 6-7.  PGW also noted that as of April 1, 2004, 133,000 of its residential customers were eligible to receive termination notices.  Id.



PGW recommended that its proposed modifications to the Commission’s regulations be made a pilot program effective for an initial two-year period.  Id. at 7.  PGW also suggested that the Commission monitor and review the pilot program for effectiveness and to also ensure that the modifications to the Commission’s regulations “do not unreasonably cause harm to customers.”



PGW asserted that 66 Pa. C.S. §2212(c) and (h)(1) and 52 Pa. Code §5.43 gives the Commission the authority to grant the modifications to its regulations that PGW has proposed.
  Waiver  Petition at 26-27, ¶s25-27.  Section 2212(c) of the Public Utility Code, 66 Pa. C.S. §2212(c) provides as follows in pertinent part:

  (c)  Applicability of other chapters. – Commencing July 1, 2000, to the extent not inconsistent with this section, the provisions of this title…shall apply to the public utility service of a city natural gas distribution operation with the same force as if the city natural gas distribution operation was a public utility under section 102 (relating to definitions), provided that, upon request of a city natural gas distribution operation, the commission may suspend or waive the application to a city natural gas distribution operation of any provision of this title, including any provision of this chapter other than this section.

66 Pa. C.S. §2212(c) (emphasis supplied).  



Section 2212(h)(1) of the Public Utility Code, 66 Pa. C.S. §2212(h)(1) provides as follows:

  (h)
Restructuring proceedings. – In the restructuring proceeding of a city natural gas distribution operation, in addition to the requirements of section 2204(c) (relating to implementation):

(1)
The city natural gas distribution operation shall file a plan to convert its existing information technology, accounting, billing, collection, gas purchasing and other operating systems and procedures to comply with the requirements applicable to jurisdictional natural gas utilities under this title and the applicable rules, regulations and orders.  The commission shall examine the cost and burdens of converting existing systems and procedures of a city natural gas distribution operation to meet the requirements of this title generally applicable to natural gas distribution companies.  If requested by the city natural gas distribution operation, the commission shall determine whether the costs of conversion of any system or procedure is prudent in light of the benefits to be obtained.  In the event that the commission determines that the costs would not be prudent, it may waive application to the city natural gas distribution operation of any provision of this title or the commission’s rules, regulations and orders as appropriate.  In the event that the commission determines that such costs should be incurred, the commission shall permit the city natural gas distribution operation to fully recover such costs through a nonbypassable charge imbedded in the distribution rates of the city natural gas distribution operation.

66 Pa. C.S. §2212(h)(1) (emphasis supplied).


PGW argues that this section of the Public Utility Code gives the Commission the authority upon the request of PGW, to determine that the cost of certain of the Commission’s regulations when applied to PGW are not prudent when weighed against the benefits to be obtained.  Waiver Petition at 26-27, ¶s25-26.  According to PGW, this section of the Public Utility Code consequently allows the Commission to grant PGW’s proposed modifications to those regulations.  Id.


Section 5.43 of the Commission’s regulations, 52 Pa. Code §5.43 provides as follows:

§5.43  Petitions for issuance, amendment, waiver or repeal of regulations.
  (a)
A petition to the Commission for the issuance, amendment, waiver or repeal of a regulation shall set forth clearly and concisely the interest of the petitioner in the subject matter, the specific regulation, amendment, waiver or repeal requested, and shall cite by appropriate reference the statutory provision or other authority involved.  The petition shall set forth the purpose of, and the facts claimed to constitute the grounds requiring the regulation, amendment, waiver or repeal.  Petitions for the issuance or amendment of a regulation shall incorporate the proposed regulation or amendment.

  (b)
Subsection (a) is identical to 1 Pa. Code §35.18 (relating to petitions for issuance, amendment, waiver or repeal of regulations).

52 Pa. Code §5.43.  PGW opines that this section of the Commission’s regulations specifically envisions the type of waiver petition that PGW has filed and that its waiver petition conforms to section 5.43 in regard to form and content.  Waiver Petition at 27, ¶27.



Section 2212(c) of the Public Utility Code provides that upon PGW’s request the Commission may suspend or waive any provision of the Public Utility Code.  The Public Utility Code is the authoritative basis upon which the Commission’s regulations are promulgated.  I therefore find that the Commission may act on PGW’s waiver petition on the basis of 66 Pa. C.S. §2212(c).  



I note that Section 2212(h)(1) of the Public Utility Code indicates that PGW in the Restructuring Proceeding had an opportunity to petition the Commission to modify any Commission regulations that PGW believed to be imprudent on the basis of a cost-benefit analysis.  PGW did not file a waiver petition in the Restructuring Proceeding.  The Commission noted as much in its July 8, 2004 Order in this Investigation.  See, Investigation (Order entered July 8, 2004) at 5, footnote 4.  However, evidently there was unfinished business from the Restructuring Proceeding.  On the basis of argument by some in regard to PGW’s proposed CRRC that PGW’s collection efforts have been impeded by the Commission’s regulations, the Commission has given PGW the opportunity in this Investigation proceeding to file a waiver petition.  See, Investigation (Order entered June 2, 2004) at 4-5.  Thus, the Restructuring Proceeding in effect has been extended to this Investigation Proceeding,
 and 66 Pa. C.S. §2212(h)(1) gives the Commission sufficient authority to act on PGW’s waiver petition.  I also note that 52 Pa. Code §5.43 provides the form and content for a waiver petition such as the one PGW has filed here.


Philadelphia Public Officials urge the Commission to grant PGW’s waiver petition because of PGW’s “unique financial, demographic and public ownership circumstances.”  Phila. Public Officials M. B. at 10.  OSBA generally supports PGW’s Waiver Petition but takes no position on any of the specific requests.  OSBA M. B. at 11.  OSBA “recommends that the Commission carefully consider the implications for all of PGW’s ratepayers when evaluating the specific PGW proposals.”  Id.  However, OTS, OCA and Action Alliance, et al. provided specific objections to PGW’s waiver requests.


The purpose of the Commission’s Residential Customer Service Regulations (Chapter 56 of Title 52 of the Pennsylvania Code) is to ensure the “adequate provision of residential utility service, to restrict unreasonable termination of or refusal to provide that service and to provide functional alternatives to termination or refusal to provide that service.”  See, 52 Pa. Code §56.1 (Statement of purpose and policy.)  It is against that backdrop that PGW’s proposed modifications to the Commission’s Chapter 56 regulations must be viewed.  The specific modifications to various Commission regulations proposed by PGW are discussed below.

a.
PGW proposes that it be allowed to require Level 3 and 4 customers who have been shut-off for non-payment to pay their full balance and related charges as a condition of restoration of service.



PGW proposes to modify 52 Pa. Code §56.191 to allow PGW to require its Level 3 and Level 4 customers who have been shut-off for non-payment, to pay their full balance and related charges as a condition of restoration of service.  Waiver Petition at 4-5, 19-20, B-8.  Level 3 customers are those with incomes from 151% to 300% of the FPL according to the BCS 
Income Level Guidelines.
  Level 4 customers are those with incomes from 301% of the FPL and above according to the BCS Income Level Guidelines.  Section 56.191 of the Commission’s regulations provide that a utility may amortize outstanding charges and the reconnection fee over a reasonable period of time.  The regulations provide factors to be considered by the utility including, but not limited to: (1) the size of the unpaid balance; (2) the ability of the ratepayer to pay; (3) the payment history of the ratepayer; and (4) the length of time over which the bill accumulated.  Section 56.191 of the Commission’s regulations provides as follows:
Subchapter G.  RESTORATION OF SERVICE

*   *   *

§56.191.  General rule.
  When service to a dwelling has been terminated, the utility shall reconnect service by the end of the first full working day after receiving one of the following:

(1)
Full payment of an outstanding charge plus a reasonable reconnection fee.  Outstanding charges and the reconnection fee may be amortized over a reasonable period of time.  Factors to be taken into account shall include, but not be limited to:

(i)
The size of the unpaid balance.
(ii)
The ability of the ratepayer to pay.

(iii)
The payment history of the ratepayer.

(iv)
The length of time over which the bill accumulated.

(2)
Payment of amounts currently due according to a settlement or payment agreement, plus a reasonable reconnection fee, which may be a part of the settlement or payment agreement.  The utility may apply the procedure in paragraph (1), if the payment history indicates that the ratepayer has defaulted on at least two payment agreements, or an informal complaint decision, or a formal complaint order.

(3)
Adequate assurances that any unauthorized use of practice will cease, plus full payment of the reasonable reconnection fee of the utility, which may be subject to a payment agreement and compliance or adequate assurance of compliance with an applicable provision for the establishment of credit or the posting of deposits or guarantees.

52 Pa. Code §56.191.  PGW proposes to add the following exception
 to the Commission’s rule:

(a)  For city natural gas distribution operation customers whose income level is defined as Level 3 or Level 4 pursuant to BCS Income Guidelines, full payment of all outstanding charges plus a reasonable reconnection fee.
Waiver Petition at B-8 (underlining in the original).



PGW calculated that it would collect approximately $4.2 million (6,750 terminated level 3 and 4 customers x $620 average account balance) if this modification was implemented.  See, Waiver Petition, App. A at 5.  PGW provided the following explanations regarding how its proposed modification adequately balances consumer protection rights with PGW’s financial integrity:

Justification:  91% of the payment arrangements entered into by customers during 2003 were broken within twelve months.  The purpose of the proposal is to ensure that PGW is protected when customers stop paying during the winter period but continue to receive gas for which they subsequently make few or no payments.


Customers will be protected from undue hardship in two ways.  First, this new regulation would not apply to customers at or below 150% of the poverty standard, but only to Level 3 or Level 4 customers who, by definition, should have the ability to pay.  Second, any customer who believes that the charge being requested is inaccurate or incorrect may file a complaint with the PUC.

*   *   *


Effect on Consumer Protections.  The proposal only affects higher income customers who have failed to pay for gas service despite continuing to receive the benefits of the service.  No customer has the right to receive a utility service without paying for it.  PGW will make every effort to direct customers who claim that they cannot pay their arrearage to state and local social services, credit counseling or to suggest other financing alternatives.

Waiver Petition, Appendix A at 4-5.



OCA objects to PGW’s proposed modification of this regulation.  OCA witness Colton opined that PGW erroneously assumes that level 3 and 4 customers have the ability to consistently pay their bills.  OCA St. No. FCI-1 at 22.  Mr. Colton asserted that level 3 customers, particularly, constitute the working poor, many of whom live from paycheck to paycheck.  Id.  Mr. Colton noted that these customers do not qualify for PGW’s CRP or other social programs.  Id.  Mr. Colton stated that while these customers may not be able to pay their entire outstanding balance in order to have service restored, they may be able to make installment payments.  Id.  Mr. Colton testified that, “[w]ithout the ability to enter into a payment arrangement, these customers may be left without heat during the winter heating season.  Id.


Mr. Colton asserted that his position that a level 3 income may not represent a livable wage, is borne out by studies that have been performed.  Id. at 22-23.  In one study, Pathways PA quantified a “self-sufficiency standard” for Pennsylvania in 2001, Mr. Colton noted.  Id. at 23.  That study found, according to Mr. Colton, that a family of four (two adults, one preschooler and one school age child) required a household income of more than 240% of the FPL in order to sustain themselves or “make ends meet.”  Id.  A family of three (one adult, one preschooler and one school age child) required a household income of nearly 260% of the FPL to sustain themselves.  Id.



Action Alliance et al. also oppose PGW’s proposed modification.  It agrees with OCA that PGW wrongly assumes that all level 3 and 4 customers can always afford to pay an outstanding balance in full.  Action Alliance, et al. St. No. 1 at 9-10.  Action Alliance, et al. witness Harry Geller testified that some level 3 customers in particular may not be able to afford to make a lump sum payment.  Id.  Mr. Geller stated that a number of social welfare programs recognize households above 150% of the FPL as low income and eligible for assistance.  Id. at 10.  Mr. Geller presented the following testimony:


Many of the generally recognized “poverty programs” extend eligibility beyond the 150% FPIG [Federal Poverty Income Guideline] level.  The federal Low-Income Home Energy Assistance Program (LIHEAP) for example, permits a state to set eligibility levels at levels above 150% by using the standard of 60% of median income.  The Utility Emergency Services Fund, [UESF] which serves Philadelphia, uses 175% FPIG.  The National School Lunch program sets eligibility at 185% FPIG.  Child Care Works at 200% FPIG, Medical Assistance for Workers with Disabilities at 250% FPIG.  Legal Services eligibility goes up to 187.5% FPIG depending on the circumstances.

When a number of ‘poverty programs’ which provide affirmative economic assistance use levels for eligibility set above the 150% FPIG level, those households are not considered, “by definition,” to be capable of paying all outstanding balances up-front.  Chapter 56 can not be reasonably interpreted to imply such an arbitrary result and neither do the Income Guidelines.
Id. at 10.



I find that PGW did not meet its burden of proving that its proposed modification adequately balances consumer protection rights with PGW’s financial integrity.  It would be unreasonable to deprive all PGW customers with incomes above 150% of the FPL, regardless of circumstances, the possibility of entering into a reasonable payment agreement in order to have service restored.  PGW’s proposal paints all of its level 3 and 4 customers with a broad brush and fails to take into account the differences in individual circumstances.  The Commission’s regulation that PGW proposes to modify, 52 Pa. Code §56.191, recognizes that each situation is different.  It gives the utility a significant degree of discretion and flexibility in determining whether under the particular circumstances, a customer is deserving of an installment payment agreement, and if so, on what terms.  The Commission’s regulation provides some factors for the utility to take into account in its determination of whether to allow a customer to enter into an installment payment agreement on an outstanding balance as a condition of service restoration.



The root of the problem may be the size of the arrearage that PGW
allows customers to accumulate before it takes action to terminate service.  PGW stated that the average account balance for terminated level 3 and 4 customers was $620.00 as of April 2004.  Id. at 5.  Many level 3 and 4 customers may not be able to make a $620.00 lump sum payment.  Therefore, PGW should intervene with a customer at the first sign that the customer is not making payments or is only making partial payments.  (PGW noted that it is doing that with CRP customers.  PGW St. CP-1 at 8-10).  PGW indicated that 80% of its CRP enrollees are making their bill payments due in part to PGW’s early intervention when CRP customers stop making payments.)  Id.  PGW should attempt to work with the customer to see whether the customer may be assisted by budget billing or is eligible for LIHEAP or USEF for example.  In that way PGW may be able to get the customer on the right track to making payments without having to resort to termination in the first place.


And where termination has already occurred, or when it occurs in the future, it may be prudent based on the customer’s particular circumstances to enter the customer in a reasonable installment payment plan on the outstanding balance and reconnection fee.  I also note that in circumstances where it is likely that the terminated level 3 or 4 customer will comply with the installment payment plan, it is better for PGW’s financial health to receive those installment payments than nothing at all, because the customer could not afford to make a lump sum payment.  It would also be a travesty if such a terminated customer became so desperate that the customer placed the health and safety of his or her family at risk by using a kerosene heater, because the customer was not allowed to enter into an installment payment agreement for the restoration of service.


I also note that while PGW’s proposal may result in some additional cash for it in the immediate term, it may soon find itself terminating the customer again.  In order to make the lump sum payment for restoration of service, the customer may end up borrowing the money or not making payment on other bills.  However, soon after being restored to gas service, the customer may then shift money away from gas bills in order to repay the loan or to make payment on other neglected bills.  As a result, the current gas bills do not get paid and the customer finds him or herself facing termination once again.  However, under the right circumstances, PGW’s agreement to a reasonable installment payment plan to allow the customer to pay off his or her outstanding balance as a condition of service restoration, may result in the customer’s consistent payment of current bills plus a fixed amount on the arrears and reconnection fee until the outstanding balance is extinguished.


I recognize that invariably there will be situations when PGW may justifiably require a level 3 or 4 customer to pay the entire outstanding balance before service is restored.  For example, a customer’s abysmal prior payment history, including previously broken payment agreements, without extenuating circumstances, may make it unreasonable for PGW to offer that customer an installment payment arrangement on the customer’s arrearage as a condition of restored service.  However, in order to maximize its opportunity for collection and also protect consumer rights, it is important that PGW look at each situation on a case-by-case basis.
b.
PGW proposes to terminate level 3 and 4 customers for non-payment during the winter moratorium period without seeking Commission permission.


PGW proposes to modify Section 56.100 of the Commission’s regulations so as to allow it to terminate level 3 and 4 customers for non-payment during the winter moratorium period (December 1 through March 31) without PGW having to file a written request with the Commission.  Section 56.100 of the Commission’s regulations reads as follows:

§56.100.  Winter termination procedures.
  Notwithstanding another provision of this chapter, during the period of December 1 through March 31, utilities subject to this chapter shall conform to the provisions of this section.  The covered utilities may not be permitted to terminate heat related service between December 1 and March 31 except as provided in this section or in §56.98 (relating to exception for terminations based on occurrences harmful to person or property).

  (1)
  The utility shall comply with §§56.91-56.95 including personal contact, as defined in §56.93(1) (relating to personal contact), at the premises if occupied.

  (2)
  If at the conclusion of the notification  process defined in §§56.91-56.95, a reasonable agreement cannot be reached between the utility and the ratepayer, the utility shall register with the Commission, in writing, a request for permission to  terminate service, accompanied by a utility report as defined in §56.152 (relating to contents of utility company report).

  (3)  If the ratepayer has filed an informal complaint or if the Commission has acted upon the utility’s written request, the matter shall proceed under §§56.161-56.165.  Nothing in this section may be construed to limit the right of a utility or ratepayer to appeal a decision by the mediation unit under 66 Pa. C.S. §701 (relating to complaints) and §§56.171-56.173 and 56.211.

  (4)  For premises where heat related service has been terminated prior to December 1 of each year, covered utilities shall, within 90 days prior to December 1, survey and attempt to make post-termination personal contact with the occupant or a responsible adult at the premises and in good faith attempt to reach an agreement regarding payment of any arrearages and restoration of service.

  (5)  Companies shall file a brief report outlining their pre-December 1 survey and personal contact results with the Bureau of Consumer Services on or before December 15 of each year.
52 Pa. Code §56.100.  PGW proposes to modify Section 56.100 of the Commission’s regulations as follows:

§56.100.  Winter termination procedures.
Notwithstanding another provision of this chapter, during the period of December 1 through March 31, utilities subject to this chapter shall conform to the provisions of this section.  The covered utilities may not be permitted to terminate heat related service between December 1 and March 31, except for city natural gas distribution operation customers whose income level is defined as Level 3 or Level 4 pursuant to BCS Income Guidelines (does not include customers who are sixty years of age or older or customers who have satisfied the requirements of 52 Pa. Code §56.113 re: Medial Certifications) and except as provided in this section or in §56.98 (relating to exception for terminations based on occurrences harmful to person or property).

Waiver Petition at B-7 (underlining in original).



PGW claimed that the Commission’s adoption of this modification would result in an estimated $1 million in collections (1000 service terminations x 4 month winter period x $475 average account balance x 50% collection factor).  Waiver Petition, App. A at 6-7.



PGW opined that its proposed modification is reasonable because level 3 and 4 customers can afford to pay, and they should not be provided free gas during the winter months – the period of highest consumption.  Id. at 5-6.  PGW also asserted that it needs money during the winter months, and payment agreements with customers after the winter months does not help its cash needs during the winter months.  Id. at 6.  Moreover, PGW stated, it cannot rely on the post-winter moratorium payment agreements for sufficient cash because a large percentage of them are broken (91% in 2003).  Id.


PGW characterized existing procedures under Section 56.100 for termination of customers for non-payment during the winter months as too “cumbersome.”  PGW stated as follows:


While Chapter 56 has a set of procedures that would permit winter shut-off on a case by case basis, those rules are so cumbersome that the net practical effect for all Pennsylvania utilities is that no (or hardly any) residential customers are terminated in the winter.  Given the large number of customers with which PGW must deal, the current winter rules are particularly ineffective.

Id.



PGW claimed that consumers are protected under its proposed modification because it affects only higher income customers who have failed to pay their gas bills.  Id. at 7.  PGW also stated that it “will make every effort to direct customers who claim that they cannot pay their arrearage to state and local social services, credit counseling or to suggest other financing alternatives.”  Id.



OCA opposes PGW’s proposed modification to Section 56.100 of the Commission’s regulations.  OCA witness Colton asserted that contrary to what PGW implies, there is not an increase in the non-payment of bills during the winter moratorium period.  OCA St. No. FCI-1 at 26-28.  In support of this conclusion, Mr. Colton referenced a 1983 BCS analysis and a study he performed of the Iowa winter shut-off moratorium.  Id.



Mr. Colton testified that he also opposes PGW’s proposal because it presents a grave risk to the health and safety of customers.  Id. at 28-29.  Mr. Colton presented the following testimony:

Q.
IS THERE ANOTHER IMPORTANT REASON NOT TO ALLOW A WAIVER OF THE WINTER SHUTOFF PROTECTION FOR PGW?

A.
Yes.  Pennsylvania’s winter shutoff protections provide critical health and safety protections for customers having difficulty paying their winter natural gas bills.  Problems are caused not only by the nonpayment of bills, but by the payment of bills as well.  The recent National Energy Assistance (NEA) survey performed by the National Energy Assistance Directors Association (NEADA) reports that “despite…significant residential energy expenses most low-income households pay their energy bills regularly.  But at what cost?”  The NEA survey found that “LIHEAP recipients faced life-threatening challenges.”

· 17% of the national respondents had their heating disconnected or discontinued because of an inability to pay.

· 8% had their electricity (as opposed to heating) disconnected due to an inability to pay.

· 38% went without medical or dental care in order to have money to pay their home energy bill.

· 30% went without filling a prescription or taking the full dose of a prescribed medicine.

· 22% went without food for at least one day.

*   *   *

Q.
WHAT WILL BE THE IMPACT OF GRANTING PGW’S WAIVER REQUEST?

A.
Granting PGW’s waiver request of winter shutoff protections will place more households in the position of making the untenable choices outlined above.  PGW’s consultant, H. Gil Peach, has correctly noted that these financial choices are no longer limited to the very low-income.  Pennsylvania’s cold weather rules protect not only those customers who do not pay, but those who do pay as well.  The PGW waiver request should be denied.

Id.  (footnotes omitted).



OTS also opposes PGW’s proposed rule modification.  OTS witness Daniel Mumford like Mr. Colton expressed concern regarding the health and safety implications of PGW’s proposed rule modification.  OTS St. No. 4 at 27.  Mr. Mumford pointed out that PGW provided no explanation for why its proposed rule modification exempts customers 60 years of age and older, but not households with children.  Id.  Mr. Mumford also opined that PGW’s proposed rule modification “represents a diminishment of the quality of the customer service protections and is therefore prohibited by 66 Pa. C.S. §2206(a).”  Id.



I recommend that the Commission reject PGW’s proposed modification of Section 56.100 of the Commission’s regulations.  PGW has not met its burden of proving that its proposed rule modification adequately balances consumer protection rights with PGW’s financial integrity.



Section 56.100 of the Commission’s regulations provides that a utility may make written request to the Commission for permission to terminate service to a customer during the winter moratorium period.  See, 52 Pa. Code §56.100.  While claiming that the process is too cumbersome, PGW witness Gyory admitted that PGW has never taken advantage of this provision of the rule.  Tr. 664.  Mr. Gyory provided the following testimony on cross-examination:
Q.
Can you tell me the last time PGW utilized the procedures for winter termination?

A.
We have never utilized the procedures for winter termination.  We’ve had conversations with the various utilities in the State of Pennsylvania, and observing their experience, I can’t say that they never got a decision on a waiver request for this provision, but I do know that it took quite a long time to get any type of decision from the Bureau [BCS].

Q.
Okay.  So I don’t want to misunderstand you.  You talked to other utilities but you did not talk to the Bureau of Consumer Services or the Commission?

A.
We did not submit any request for a waiver of this particular item.  We know of other utilities who did.

Tr. 664.  However, Mr. Gyory did not provide any specific examples of the experiences of specific utilities which sought the Commission’s permission to terminate a customer during the winter moratorium period.  Moreover, there is nothing to say that PGW would have the same experience other utilities may have had in seeking the Commission’s permission to terminate a customer for non-payment during the winter moratorium period.  Each request brought before the Commission carries its own unique set of facts.  PGW should first take advantage of the opportunity provided in the existing rule to terminate a customer’s service for non-payment during the winter months, before proposing a blanket rule that may have deadly consequences.  The procedure for termination of a customer’s service during the winter months is there to ensure that the health and safety of a customer’s household is not unreasonably placed at risk as a result of an unreasonable gas service termination.
c.
PGW proposes to require all new applicants for service and all customers seeking to have service restored, pay a flat rate security deposit as a condition of service.


PGW proposes to modify 52 Pa. Code §56.32 (“Credit standards”)
 so that it can require all new applicants for service and all customers seeking to have service restored, to pay a flat rate security deposit as a condition of service.  Section 56.32 of the Commission’s regulations reads as follows:

§56.32.  Credit standards.
  A utility shall provide residential service without requiring a deposit when the applicant satisfies one of the following requirements:

(1)
Prior utility payment history.  The applicant has been a recipient of utility service of a similar type within a period of 24 consecutive months preceding the date of the application and was primarily responsible for payment for such service, so long as:

(i)
The average periodic bill for the service was equal to at least 50% of that estimated for new service.

(ii)
The service of the applicant was not terminated for nonpayment during the last 12 consecutive months of that prior service.

(iii)
The applicant does not have an unpaid balance from that prior service.

(2)
Ownership of real property.  The applicant owns or has entered into an agreement to purchase real property located in the area served by the utility or is renting his place of residence under a lease of one year or longer in duration, unless the applicant has an otherwise unsatisfactory credit history as an utility customer within 2 years prior to the application for service.
(3)
Credit information.  The applicant provides information demonstrating that he is not an unsatisfactory credit risk.

(i)
The absence of prior credit history does not, of itself, indicate an unsatisfactory risk.

(ii)
The utility may request and consider information including but not limited to: the name of the employer of the applicant, place and length of employment, residences during the previous 5 years, letters of reference, credit cards and any significant source of income other than from employment.

52 Pa. Code §56.32.  PGW proposes to make the above provisions section “(a)” to which it proposes to add the following section “(b)”:

(b)
Notwithstanding (a), city natural gas distribution operations are permitted to require a deposit from new customers and customers restoring service and may refuse service until a deposit is paid in full as follows:

(1)
Residential non-heating customers – a deposit of $100 is required, unless the customer is restoring service after termination during the period of October 1 to April 30,  then, a deposit of $200 is required.

(2)
Residential heating customers – a deposit of $250 is required, unless the customer is restoring service after termination during the period of October 1 to April 30, then, a deposit of $500 is required.

(3)
CRP customers are excluded from the requirements of this subsection.
Waiver Petition at B-2.  PGW therefore proposes the following schedule of security deposit rates in regard to residential service:

New Applicants
      heating





$250.00

non-heating





$100.00

Restoration of Service

Service restored May 1 to September 30
    heating





$250.00

non-heating





$100.00


Service restored October 1 to April 30
    heating





$500.00

non-heating





$200.00



PGW calculated that it would collect an estimated $7.6 million if this proposed rule modification was adopted by the Commission.  Waiver Petition, App. A at 7-9.  PGW stated that its proposed rule change “would provide security and a potential source of revenue to off-set the impact of non-payment.”  Id. at 7.  PGW asserted that its proposed rule modification would have the following impact on consumer protection rights:


Effect on Consumer Protections.   This change will not unduly burden consumers.  Requiring a deposit is a standard practice in many areas where a valuable asset or commodity is provided to a customer without any other means for the vendor to insure payment or the return of the asset.  Customers that pay on time for one year will have their deposits applied to their accounts.  Customers who fail to pay have no basis for complaint.  Customers who have problems coming up with the deposit may finance it using a credit card or short-term loan.  These proposals do not apply to CRP customers.
Id. at 9 (emphasis in original).



OTS opposes PGW’s proposed rule modification.  Mr. Mumford testified that it violates §2206(a) of the Public Utility Code/Gas Choice Act in that it would deprive customers of rights that they presently enjoy.  OTS St. No. 4 at 7.  Mr. Mumford expounded that the Commission’s policy statement on deposits at 52 Pa. Code §56.31 requires utilities to base deposit policies upon the “credit risk of the individual” and not “the collective credit reputation or experience in the area in which he lives.”  Id.  Mr. Mumford asserted that PGW’s proposed flat rate security deposit for all customers fails to recognize the creditworthiness of the individual, and may be perceived to be based on the collective credit reputation or experience in Philadelphia.  Id.



Action Alliance, et al. opposes PGW’s proposed rule modification for similar reasons.  Mr. Geller testified that the purpose of a security deposit is to protect a utility against default by an applicant who is a “demonstrated credit risk.”  Action Alliance, et al. St. No. 1 at 15.  Mr. Geller indicated that PGW seeks to collect a security deposit regardless of whether the applicant is a demonstrated credit risk.  Id.  Mr. Geller provided the following testimony:

Q.
IS THIS PROPOSAL FAIR TO CUSTOMERS?

A.
No.  The purpose of the deposit is to protect PGW against default by an applicant who is a demonstrated credit risk.  The requirement for a flat turn-on deposit for all new customers regardless of past credit record effectively transforms a security deposit from an escrow payment designed to provide equitable protection for the utility into an advance funding mechanism, a kind of forced loan by the customer to the utility.  This is objectionable, because as the name suggests, the purpose of the payment is to provide “security” against known risks, not an advance.  Applicants with good credit are unduly required to post a deposit for reasons totally unrelated to their own credit-worthiness.

Id.  



OCA also opposes PGW’S proposal.  Mr. Colton testified that many working poor households would not be able to afford the security deposit proposed by PGW.  OCA St. No. 1 FCI-1 at 33.



I recommend that the Commission reject PGW’s proposed modification of the Commission’s rule on deposits.  PGW has not shown that its proposed rule modification adequately balances consumer protection rights with PGW’s financial integrity.



Once again in an attempt to collect as much money as possible as soon as possible, PGW would forsake the rights of individuals.  The Commission’s rules provide that a utility must provide service without requiring a deposit from an applicant unless the utility determines that the applicant presents a credit risk.  See, 52 Pa. Code §56.32.  The Commission’s rule provides a number of factors for the utility to consider in determining the applicant’s creditworthiness.  Id.  Those factors include: (1) prior utility payment history; (2) ownership of real property (or possession of a rental lease agreement of one year or more in duration); and (3) credit information.  The deposit is not designed to generate revenue for a utility without the utility first establishing that the individual applicant presents a demonstrable risk of not paying for gas service.  PGW would use security deposits as a tool to generate revenues to alleviate its cash flow shortage without regard to the creditworthiness of individual applicants.  That would be an abuse of the Commission’s credit rules and must be rejected.


I note that OCA witness Colton stated that other Pennsylvania utilities are implementing a credit scoring tool known as Energy Risk Assessment Model (ERAM) on an experimental basis.  OCA St. No. FCI-1 at 34-35.  According to Mr. Colton, those utilities are applying this credit scoring model to applicants for service who are not exempt from posting a deposit because of a favorable prior payment history.  Id.  He also noted that applicants certified as low income are also not required to post a deposit.  Id.  PGW stated that it does not presently use a credit scoring model such as ERAM.  Waiver Petition, App. A. at 8.  I recommend that PGW be required to file a cost-benefit analysis with its next base rate case filing that shows whether the acquisition and implementation by PGW of credit scoring model such as ERAM would be cost effective.


The Commission’s regulations already provide that “[a] utility may require a deposit as a condition to reconnection of service following a termination.”  See, 52 Pa. Code §56.41(2).  Therefore, under existing Commission regulations PGW may propose for Commission approval a tariff that would allow it to collect a deposit from customers as a condition of restoration of service.  Within the context of a base rate case filing, PGW can propose for Commission approval the security deposit fees it would like to require of customers seeking a restoration of service.  

d.
PGW proposes to require applicants for service who resided at the address for which service is being requested during the period when an outstanding arrearage accrued, to pay the outstanding arrearage as a condition of receiving service.


PGW seeks to modify Section 56.35 of the Commission’s regulations
 to require applicants for service who resided at the address for which service is being requested during the period when an outstanding arrearage accrued, to pay the outstanding arrearage as a condition of receiving service.  Waiver Petition, App. A at 9-11.  Section 56.35 of the Commission’s regulations reads as follows:

§56.35.  Payment of outstanding balance.
  A utility may require, as a condition of the furnishing of residential service to an applicant, the payment of any outstanding residential account with the utility which accrued within the past 4 years for which the applicant is legally responsible and for which the applicant was billed properly.  However, any such outstanding residential account with the utility may be amortized over a reasonable period of time.  Factors to be taken into account include but are not limited to the size of the unpaid balance, the ability of the applicant to pay, the payment history of the applicant, and the length of time over which the bill accumulated.  A utility may not require, as a condition of the furnishing of residential service, payment for residential service previously furnished under an account in the name of a person other than the applicant unless a court, district justice or administrative agency has determined that the applicant is legally obligated to pay for the service previously furnished.  Examples of situations include a separated spouse or a cotenant.  This section does not affect the creditor rights and remedies of a utility otherwise permitted by law.

52 Pa. Code §56.35.  PGW proposes to make the above provisions section “(a)” to which it proposes to add the following section “(b)”:
(b)  Notwithstanding (a), a city natural gas distribution operation may require, as a condition of the furnishing of residential service to an applicant, the presentation of positive identification in a form to be determined by the city natural gas distribution operation and the payment of any outstanding residential account with the utility which accrued within the past 4 years for which the applicant is legally responsible.  A city natural gas distribution operation may not require, as a condition of the furnishing of residential service, payment for residential service previously furnished under an account in the name of a person other than the applicant unless the applicant’s positive identification reveals that the applicant lived at the service address during the period of the prior customer’s arrearage or a court, district justice or administrative agency has determined that the applicant is legally obligated to pay for the service previously furnished.  The applicant will only be responsible for the arrearage during which time the applicant resided at the service address.  This section does not affect the creditor rights and remedies of a utility otherwise permitted by law.
Waiver Petition at B-3 (underlining in original).



PGW asserted that its proposed rule modification “is intended to prevent the current, widespread practice commonly known as the ‘name game’ in which PGW terminates service to a customer for non-payment and then receives an application for service at the same address from another person in the household who takes no responsibility for the unpaid bill even when the applicant resided in the household at the time that the unpaid bill accumulated.”  Waiver Petition, App. A at 9.  PGW stated that it would use recent advances in systems software to establish through corroborated documentation the identification and previous address of applicants for service.  Id. at 9-10.


PGW stated that its proposed rule modification would have the following impact on protection rights:


Effect on Consumer Protection.  These positive identification and prior arrearage association steps are designed to stop fraud.  When a customer is terminated for non-payment and then simply avoids the arrearage by inducing someone else in the household to apply for service, the act is fraudulent.  PGW believes its data base is very accurate but if an applicant is incorrectly identified as previously residing at the address at which he/she is  requesting service, the customer will be able to avoid the arrearage requirement by showing (either to PGW or the PUC upon complaint) proof of a  previous residence.
Id. at 11.  PGW calculated that it would collect an estimated $1.8 million if this proposed rule modification were implemented.



OTS recommends that PGW’s proposed modification be rejected.  Mr. Mumford explained that existing Commission regulations provide that “[a] utility may not require, as a condition of the furnishing of residential service, payment for residential service previously furnished under an account in the name of a person other than the applicant unless a court, district justice or administrative agency has determined that the applicant is legally obligated to pay for the service previously furnished.”  OTS St. No. 4 at 11; see also, 52 Pa. Code §56.35.  Mr. Mumford also shared with us anecdotally that provisions similar to the ones PGW proposes here, were included in a rulemaking – “1998 Rulemaking to Rescind Obsolete Regulations Regarding Telephone and Residential Telephone Standards.”  OTS St. No. 4 at 11.  According to Mr. Mumford, those provisions were removed by the Commission from the final rulemaking in response to concerns raised by commentators regarding: (1) privacy; (2) a failure to define the term “household”; (3) giving utilities the unprecedented advantage of “independently” determining that one party is responsible for a debt that accrued under an account in another party’s name; (4) allowing utilities to dictate living arrangements by restraint of service; and (5) the potential volume of complaints that would be filed at the Commission regarding liability for payment of an outstanding bill.  Id. at 11-12.



Action Alliance, et al. also opposes PGW’s proposed rule modification.  Mr. Geller asserted that, “[i]n general, under basic principles of contract law, absent fraud, only a person who contracts for a service can be held liable to pay for it.”  Action Alliance, et al. St. No. 1 at 18.  Action Alliance, et al. further argued that “under existing law, the mere fact that a person co-habits with a utility customer does not in itself make that person liable for utility service consumed but not paid for by the utility customer.”  Action Alliance, et al. M.B. at 27.



OCA likewise opined that implementation of PGW’s proposed rule modification would be illegal.  Mr. Colton provided the following testimony:

Q.
SHOULD THIS REQUEST BE GRANTED?
A.
No.  This PGW request violates a host of legal tenets regarding regulatory law, family law, contract law, and consumer credit law.  It impermissibly allows the denial of service for a collateral matter.  It impermissibly allows PGW to impute an implied-in-fact contract when faced with an express contract with contrary terms.  It impermissibly allows PGW to ignore spousal responsibility laws.  It impermissibly allows PGW to communicate the existence of a consumer’s debt to a third party.  The request should be denied.  I have attached an analysis of the lawfulness of holding a person responsible for their roommate’s utility bill as Appendix H.  I have attached an analysis of the lawfulness of holding one spouse liable for the utility bills of the other spouse as Appendix I.

OCA St. No. FCI-1 at 36.



I agree with OTS, Action Alliance, et al, and OCA that the Commission should reject this proposed rule modification by PGW.  PGW does not have the authority under law to make determinations regarding whether an applicant for service should be held liable for the outstanding account balance of a person with whom he or she has resided.  Under law, that authority rests with a court, district justice or administrative agency.  In the only specific example of a “name game” situation that PGW presented in this proceeding, PGW filed an informal complaint with the Commission.  See, PGW Cross Ex. CP-3.  The Commission’s Bureau of Consumer Services then made the determination whether the applicant was liable for payment of the account balance of the person with whom the applicant resided.  Id.  In that case, BCS found in PGW’s favor.  Id.  If PGW had been dissatisfied with the decision on its informal complaint, it would have then had the opportunity to file a formal complaint with the Commission and appear before an ALJ.  PGW should continue to follow the same course of action in other situations in which it suspects the “name game” is being played.  PGW must otherwise obtain the determination of a court, district justice or another administrative agency before it may require, as a condition of service, payment by the applicant for service previously provided under an account in the name of another person with whom the applicant has resided.  See, 52  Pa. Code §56.35.  Such determinations are best left to an impartial tribunal.

e.
PGW proposes to limit each customer to only one payment arrangement unless the customer drops down into a lower income level group as delineated under the BCS guidelines.  PGW also proposes a minimum payment amount toward arrearages according to income level grouping.


PGW proposes to modify Section 56.97 of the Commission’s regulations to allow PGW to limit each customer to only one payment arrangement, unless the customer drops down into a lower income level group as delineated under the BCS guidelines.  Waiver Petition, App. A. at 11-12.  Also in regard to payment arrangements, PGW proposes a minimum payment amount toward arrearages according to income level.  Id.  Section 56.97 of the Commission’s regulations reads as follows in pertinent part:

§56.97.  Procedures upon ratepayer or occupant contact prior to termination.

*  *  *

  (b)
The utility, through its employees, shall exercise good faith and fair judgment in attempting to enter a reasonable settlement or payment agreement or otherwise equitable to resolve the matter.  Factors to be taken into account when attempting to enter into a reasonable settlement or payment agreement include the size of the unpaid balance, the ability of the ratepayer to pay, the payment history of the ratepayer and the length of time over which the bill accumulated.  If a settlement or payment agreement is not established, the company shall further explain the following:

(1)
The right of the ratepayer to file a dispute with the utility and, thereafter, an informal complaint with the Commission.

(2)
The procedures for resolving disputes and informal complaints, including the address and telephone number of the Commission: Public Utility Commission, Box 3265, Harrisburg, Pennsylvania, 17105-3265, (800) 692-7380.

(3)
The duty of the ratepayer to pay any portion of a bill which the ratepayer does not honestly dispute.

52 Pa. Code §56.97(b).  PGW proposes to add the following section “(c)” to the Commission’s regulations:

(c)  City  natural gas distribution operations are permitted to offer only one payment arrangement for all income levels (income levels as defined by BCS Income Guidelines, i.e. Income Levels L1, L2, L3, and L4) unless the change in the customer’s circumstances is a change in the customer’s income level.  The following outlines permissible city natural gas distribution operations payment arrangements by income levels:

(1)
L1 customers may be offered only one payment arrangement with a minimum payment amount of $15 per installment.  If the payment arrangement is broken, the customer must cure the payment arrangement.

(2)
L2 customers may be offered only one payment arrangement with a minimum payment amount of $40 per installment.  If the payment arrangement is broken, the customer must cure the payment arrangement.

(3)
L3 customers may be offered only one payment arrangement with a minimum payment amount of $100 per installment and a maximum repayment timeline of 24 months.  If the payment arrangement is broken, the customer must cure payment arrangement but L3 customers are only permitted to cure one time.

(4)
L4 customers may be offered only one payment arrangement with a minimum payment amount of $100 per installment and a maximum repayment timeline of 12 months.  If the payment arrangement is broken, the customer must pay the account balance in full.
Waiver Petition at B-6 – B-7 (underlining in original).



PGW opined that its proposed rule modification is needed because 91% of its payment arrangements are broken, and the Commission’s definition of “changed circumstances” in its Frayne decision is too broad.  Waiver Petition, App. A. at 11-12.  In its decision in Frayne, the Commission stated as follows in pertinent part:


Thus, at the very beginning of Chapter 56, there is the requirement of good faith on both parties to a payment arrangement.  Just as the utility is required to abide by the terms regarding provision of service, the customer is required to abide by the terms governing timely payment.  Failure of the customer to satisfy his or her obligations under a payment arrangement, absent a legitimate change of circumstance, does not constitute good faith.  We note parenthetically that a utility may require documentation where issues of good faith and honesty are raised.


A utility company may, but is not required to, offer multiple payment arrangements.  Specifically, 52 Pa. Code §56.151(3) reads as follows:

(3)
[The utility shall m]ake a diligent attempt to negotiate a reasonable payment agreement if the ratepayer or occupant claims a temporary inability to pay an undisputed bill.  Factors which shall be considered in the negotiation of a payment agreement shall include, but not be limited to:


(i)
The size of the unpaid balance.


(ii)
The ability of the ratepayer to pay.


(iii)
The payment history of the ratepayer.


(iv)
The length of time over which the bill accumulated.


A utility certainly has the discretion to give more than one arrangement, but it is not required to do so unless there is a change in circumstances.  A utility should not exercise its discretion to offer multiple payment arrangements, unless there is a change in circumstances.  By way of example and not limitation, changes in circumstances could include a showing that there has been a change of income level or other relevant matters.  By this comment, we expressly do not approve of the practice of permitting additional payment arrangement requests based only upon the passage of time.

Mary Frayne v. PECO Energy Company, C-20029005 (Order entered September 10, 2003) at 6 (emphasis supplied).



PGW indicated that its proposed rule modification would improve its collections on payment agreements because it provides “a clear limitation on [what constitutes a] change of circumstances.”  Waiver Petition, App. A. at 11-12.  PGW inferred that without its narrow definition of “changed circumstances” it is unable to collect effectively due to “a pattern of breaking an agreement and then establishing another.”  Id. at 12.



In regard to the impact of its proposed rule modification on customer rights, PGW stated as follows:

Low-income customers will have the ability to cure any default on their arrangement.  All customers dissatisfied with a particular resolution will have the right to file a complaint with the PUC to show extreme hardship.

*  *  *


Effect on Consumer Protections.  The proposal only affects customers who have failed to pay for gas service despite continuing to receive the benefits of the service and who have broken an agreement giving them additional time in which to pay.  No customer has a right to receive a utility service without paying for it.  The proposal for lower income customers is similar to the existing practice.  PGW will make every effort to direct customers who claim that they cannot pay their arrearage to state and local social services, credit counseling or to suggest other financing alternatives.

Waiver Petition, App. A at 12.



PGW calculated that if its proposed rule modification were approved by the Commission, it would collect an estimated $7.25 million.  Id. at 11-12.



OTS and Action Alliance oppose PGW’s proposed rule modification.  They noted that within each income level group under the BCS guidelines, there is a wide range of incomes.  They asserted that a customer may experience a significant adverse change in financial condition or circumstance without ever leaving his or her income level grouping.  OTS witness Mumford provided the following elucidating  testimony:

PGW is seeking to group all ratepayers into one of four groups, and treating each individual within the group the same.  However, BCS guidelines have historically recognized that not all individuals within an income group have similar circumstances.  For example, income level three is a large, diverse group that includes all customers between 151% to 300% of the federal poverty level.  Those at the lower end of level three are often eligible for assistance programs, utility hardship funds, and some federal assistance programs, while those at the higher end of level three are near the median income level.  Consider, for example, two Level 3 families; one at the upper level of 300% of poverty, the other at the low end of 151% of poverty.  Assuming each family owes similar outstanding utility balances, it may be realistic for the upper end Level 3 ratepayer to pay the debt off over a two year period whereas the low end family will face considerable difficulty, if not impossibility, in meeting such terms.  PGW appears to acknowledge this wide diversity in level three customers in the comments of Randall Gyory (Appendix A, page 3) where he provides an example indicating that a family of four could have an income level as low as $28,284 or as high as $56,556 and still be considered a level three family.  However, acknowledging this level of diversity within level 3 has not prevented PGW from proposing a draconian, one-size-fits-all formula for all level 3 customers.  It is difficult to see how treating all the individuals within this one group the same as PGW wants to do is exercising “good faith and fair judgment.”

OTS St. No. 4 at 23-24.  Action Alliance, et al. witness Geller provided similar examples regarding why it would be unfair and unreasonable for a utility not to recognize that a customer may experience a significant change in financial circumstances without ever leaving his or her income level group.  See, Action Alliance, et al. St. No. 1 at 23.



OCA also opposed PGW’s proposal.  OCA witness Colton testified that just because a customers falls within a certain income level group, it does not necessarily mean that the customer has an “ability to pay.”  OCA St. No. FCI-1 at 34-42.  Mr. Colton testified that while some members of the working poor may fit within a higher income level group, they may not necessarily have the ability-to-pay, particularly when their income is unstable or when faced with a life crisis such as family illness.  Id.  Mr. Colton proposed an alternative to PGW’s proposal.  Mr. Colton recommends that in regard to a working poor household where there is a substantial arrearage, PGW be required to offer a payment agreement in which the arrearage is broken into less daunting amounts, and a new payment plan is entered into each time a payment goal is met, until the arrearage is extinguished.  Id. at 41-42.  Mr. Colton explained his alternative proposal thusly:
More specifically, I recommend that PGW adopt the following payment plan policies:

· On the front-end, PGW should build check-points into the payment plans of working poor households with substantial arrears.  Through such a process, PGW would break-up arrears above certain threshold amounts into multiple component parts.  A payment arrangement for a $400 arrears, for example, might be made subject to a payment plan for the first $200 over a 3-month period.  Upon successful completion of that plan, PGW would develop a payment plan for the next increment of arrears.

· Subsequent to entering into a payment plan, PGW should provide a revision to the payment plan should customer circumstances change.  With working poor households, in particular, as I discuss in detail above, this ability to revisit payment plan terms is important.

Id.



I recommend that PGW’s proposed rule modification be rejected.  PGW has not shown an adequate balance between customer protection rights and its financial integrity.



PGW’s rule proposal indicates that it would like to make as few judgment calls as possible when it comes to payment arrangements.  It would establish the minimum amount that a customer could pay according to income group and it would limit a customer to one payment arrangement unless the customer dropped down into a lower income group.  However, as OTS witness Mumford indicated, the Commission’s Chapter 56 rules were designed “to provide functional alternatives to termination or refusal to provide that service.”  See, 52 Pa. Code §56.1.  PGW’s rule proposal would unduly limit the alternatives to service termination.  As the opposing witnesses testified, there is a wide disparity of incomes represented  within the income level groups.  It would be fair and wise for PGW to look at each case on an individual basis and determine what reasonable payment arrangement may be offered to the customer.  PGW is given enough leeway by the Commission’s regulations and its decision in Frayne to make the appropriate determination in each case.  While PGW may believe it more efficient to operate like a widget manufacturer with a one size fits all mold, PGW is a public service entity that is required to recognize and respect the rights of individual customers to a reasonable opportunity to obtain and retain gas service.


In regard to PGW’s proposed minimum payments on payment arrangements for each income level group, I recommend that PGW work in a collaborative group with BCS and other interested parties to establish an appropriate range of minimum monthly payments toward arrears for each income level group.  I also recommend that PGW collaborate with BCS, OCA and other interested parties to determine whether PGW may efficiently and effectively implement Mr. Colton’s multiple component payment arrangement approach in the appropriate circumstances.  I recommend that the Commission direct its Office of Executive Director to form a collaborative group of interested parties to address these matters in addition to other matters specified herein.  I recommend that the first meeting of the collaborative group be held before December 31, 2004.
f.
PGW proposes that it be allowed to terminate service to customers on Fridays.


PGW proposes to modify Section 56.82 of the Commission’s regulations so that it may terminate on a Friday a customer’s service for non-payment.  Waiver Petition, App. A at 12-13.  Section 56.82 of the Commission’s regulations reads as follows in pertinent part:

§56.82.  Days termination of service is prohibited.
  Except in emergencies-which include unauthorized use of utility service-service shall not be terminated, for nonpayment of charges or for any other reason, during the following periods:

(1)
On Friday, Saturday, or Sunday.

*   *   *

52 Pa. Code §56.82(1).  PGW proposes to modify this Commission rule so that it reads as follows:

§56.82.  Days termination of service is prohibited.

  Except in emergencies-which include unauthorized use of utility service-service shall not be terminated, for nonpayment of charges or for any other reason, during the following periods:

(1)
On Friday, Saturday, or Sunday, except that city natural gas distribution operations may terminate service on Friday.

*   *   *

Waiver Petition at B-3-B-4 (underling in original).



PGW stated that the Commission’s rule prohibiting shut-offs on Friday was established during a time when banks were not open on weekends and there were no automated teller machines (ATM).  Id. at 13.  Today, however, according to PGW, those services are available to customers on the weekends.  Id.  PGW further offered that if the Commission permits PGW’s rule modification, “PGW will provide customer service representatives and field service representatives to ensure that customers will be able to make payment arrangements and restore service on Saturday.”  Id.  PGW stated as follows in regard to impact of its proposed rule modification on customer protection rights:

Effect on Consumer Protections.  Because of all the new and varied ways in which customers can pay their bills on a 7-day a week basis, this change should have no affect on any consumer rights.

Id.  PGW calculated that it would collect an estimated $2.5 million if it were permitted to implement its proposed rule modification.  Id. at 12-13.



Action Alliance, et al. opposes PGW’s rule modification.  Mr. Geller testified that contrary to PGW’s assertions, all necessary resources are not available to customers on the weekend.  Action Alliance, et al. St. No. 1 at 30-31.  Mr. Geller explained that the Commission’s Bureau of Consumer Services is not available on the weekend to the customer with a complaint regarding the legitimacy of the termination.  Id. at 30.  Mr. Geller also explained that the customer’s physician may not be available on the weekend to certify a customer’s claim that he or she requires gas service due to a medical condition.  Id.  Mr. Geller further stated that social service agencies and legal service offices are also generally unavailable on the weekend.  Id.



OCA opined that PGW should be required to provide documentary evidence of the “full range of community and commercial services” available to customers on the weekend before its proposed rule modification is approved.  OCA St. No. FCI-1 at 42.  OCA further opined that if PGW produced such documentation, then its proposed rule modification should be implemented on an experimental basis.



I agree with Action Alliance, et al. and OCA that PGW has not produced sufficient evidence in this Investigation to show that customer rights would be adequately protected if PGW were allowed to terminate customers on a Friday for nonpayment.  PGW has not shown that agencies, organizations and services are available on the weekends to represent customers, handle customer disputes, handle customer needs for financial assistance, or certify medical emergencies.  I, therefore, recommend that PGW be required to meet in a collaborative with BCS, OCA, Action Alliance, et al. and other interested parties for the purpose of determining whether there are sufficient resources available to customers on the weekend in the event of a Friday service termination.  I recommend that the Commission direct its Office of Executive Director to form a collaborative group of interested parties to address this matter in addition to the other matters specified herein.  I recommend that the first meeting of this collaborative group be held before December 31, 2004.
g.
PGW proposes that it be exempted from having to post a termination notice at the residence of the ratepayer and the affected dwelling not less than 48 hours before it intends to disconnect the customer’s service.


Commission regulations require that a utility prior to terminating a customer’s service: (1) provide written notice to the customer at least 10 days prior to the proposed termination (§56.91); (2) attempt to make personal contact with the customer or a responsible adult occupant at least 3 days prior to the proposed termination (§56.93); and (3) post a termination notice at the residence of the ratepayer and the affected dwelling not less than 48 hours prior to the termination date (§56.95).  PGW proposes to modify Section 56.95 of the Commission’s regulations so that it would not be required to post the 48 hour termination notice.
  Waiver Petition, App. A at 13-14.  Section 56.95 of the Commission’s regulations provides as follows:

§56.95.  Deferred termination when no prior contact.

  If a prior contact has not been made with a responsible adult either at the residence of the ratepayer, as required by §56.94 (relating to procedures immediately prior to termination) or at the affected dwelling, the employe may not terminate service but shall conspicuously post a termination notice at the residence of the ratepayer and the affected dwelling, advising that service will be disconnected not less than 48 hours from the time and date of posting.

52 Pa. Code §56.95.  PGW proposes to modify this regulation as follows:

§56.95.  Deferred termination when no prior contact.

  If a prior contact has not been made with a responsible adult either at the residence of the ratepayer, as required by §56.94 (relating to procedures immediately prior to termination) or at the affected dwelling, the employee may not terminate service but shall conspicuously post a termination notice at the residence of the ratepayer and the affected dwelling, advising that service will be disconnected not less than 48 hours from the time and date of posting, except for city natural gas distribution operations for which the only prior contact required before termination is set forth by §56.93 (relating to personal contact).

Waiver Petition at B-5 (underling in original).  PGW asserted that its proposed rule modification is justified because the Commission’s existing termination procedures are “relatively long and costly.”  Waiver Petition, App. A at 13.  PGW calculated that it would save an estimated $1 million a year if it were not required to provide customers with a 48 hour termination notice.  Id. at 13-14.  PGW stated that its proposed rule change would have the following impact on consumer protection rights:


Effect on Consumer Protections.  PGW’s proposal would eliminate just one of several notices and contacts that a customer receives and, therefore, consumers will continue to have adequate notice of the potential for termination.  In light of the potential savings to the Company, this change is justified.

Id. at 14.



OTS and Action Alliance, et al. oppose PGW’s proposed rule modification for similar reasons.  OTS witness Mumford pointed out that the 48 hour notice may be the only real attempt at face-to-face contact with the customer since the utility’s representative is required to be at the customer’s residence and affected dwelling at that time, whereas the 10 day notice may be mailed and the 3 day notice may come in the way of a phone call.  OTS St. No. 4 at 18-20.  Mr. Mumford opined that PGW should not be exempted from the 48 hour notice requirement because “[p]ersonal contact is considered a critical component in the safety net of protections found in Chapter 56.”  Id. at 20.  Action Alliance, et al. witness Geller provided the following testimony regarding the importance of the 48 hour notice:
Q.
IN WAIVER REQUEST “G,” PGW INDICATES THE 48 HOUR NOTICE SHOULD BE ELIMINATED BECAUSE IT IS REDUNDANT, COSTLY, AND WOULD NOT SUBSTANTIALLY REDUCE THE CUSTOMER’S ABILITY TO AOVID SHUT-OFF.  IS THIS CORRECT?

A.
No.  One Chapter 56 premise is that termination of service for non-payment should not occur unless there has been a face to face contact with the customer or a responsible adult at the account premises at the time of termination.  This policy objective recognizes the seriousness of service termination, and the need to do what is humanly possible to avoid it.  Face to face contact provides an opportunity for exchange of information that just can not be replaced by mass produced written notices.  However, Chapter 56 also recognizes that there are physical and financial limits to the number of times that a utility may be required to visit a property to effectuate shut-off.  For this reason, if there is no face to face on the day when the utility first arrives to terminate service, the utility must leave a 48 hour notice, informing the customer that service will be terminated after 48 hours if the customer does not take necessary steps to avoid the need to terminate service.

Action Alliance, et al. St. No. 1 at 28-29.



OCA also opposes PGW’s proposal.  OCA witness Colton indicated that all of the existing procedural steps, including the 48 hour notice, are important in providing the customer with a reasonable opportunity to either gather the resources necessary to retain service or “to make alternative plans [for] after service is, in fact, terminated.”  OCA St. No. FCI-1 at 45-48.



I believe that a letter (10 day notice), phone call (3 day notice) and attempt at face-to-face contact and the posting of a notice (48 hour notice) are not too much to ask of a utility before it terminates a customer’s service.  The present termination process provides three different means of contacting the customer.  A customer who for whatever reason does not avail herself to a letter may avail herself to a phone call or face-to-face visit or posted notice or vice versa.  The existing procedural rules represent reasonable steps and means of contacting the customer and giving her a reasonable opportunity to resolve the problem and retain service. 



However, in his testimony in the CRRC and GCR Proceeding, PGW CEO Knudsen testified that the number of termination notices as well as the timing of the termination notices required under the Commission’s rules, are too costly for PGW.  Tr. 360-362.  Mr. Knudsen indicated that New York State has termination procedural rules that would be more cost effective for PGW.  Tr. 362.  Mr. Knudsen stated that the New York State Public Service Commission’s termination procedural rules are similar to the Commission’s for the fall, winter and early spring, but in the summer only one shut-off notice is required.  Id.


I believe that a more in-depth examination of the Commission’s termination procedural rules is needed.  It may be possible to modify or revise the Commission’s existing termination procedural rules so that the rules are more cost effective for utilities without hurting consumer protection rights.  I, therefore, recommend that the Commission direct its Office of Executive Director to form a collaborative of all interested parties to examine: (1) the best practices of Pennsylvania utilities in implementing the Commission’s existing termination procedural rules; (2) the best termination procedural rules of other state commissions; and (3) how the Commission’s existing termination procedural rules may be modified or revised to be more cost effective for utilities while protecting consumer rights.  I recommend that the first meeting of the collaborative group be held before December 31, 2004.
h.
PGW proposes to extend the time period in which it must effectuate a shut-off from 30 days to 60 days.


Under current BCS guidelines a utility is encouraged to terminate service to a residence within 30 days of the date of the 10-day notice.
  Waiver Petition, App. A at 14; OTS St. No. 4 at 30, 33.  (The 30-day period may be extended if for example a medical certification
 is submitted or a utility report
 issued or an informal or formal complaint is filed within the 30-day timeframe.  Id.)  If the utility does not terminate the customer’s service within the 30-day period, then it must start over again with the 10-day notice.  Waiver Petition, App. A. at 14.



PGW claimed that it does not have the resources to make all of its shut-offs within 30 days.  Id. at 14-15.  PGW asserted that the vast number of customers it has who are eligible for shut-off far outstrips the resources it has to make all of those shut-offs within 30 days of the 10-day notice.  PGW stated as follows in that regard:


Current data shows that PGW has mailed to customers 126,780 10-day letters since the end of March.  Of that group, 34,708 will require a second complete cycle of notices and contacts because, as of today, there has been no shut-off and no other resolution for those customers.  The number of customers eligible for shut-off at the end of the winter season in Philadelphia so far exceeds PGW’s resources to process within the 30 day window suggested in the guidelines that it is imperative that the process be made more flexible.  The 30 day requirement serves to create an additional receivable of as much as $20 million as those customers continue to receive service without paying.  A substantial portion of that additional receivable is likely to be uncollectible and cannot be justified in light of PGW’s serious cash flow needs and the high cost of engaging in the termination process for PGW.

Id.  (emphasis in original).


PGW proposes that it be allowed to complete the termination process in 60 days instead of 30 days.  PGW estimated that it would save an estimated $1 million if its proposal is adopted.  Id.  PGW stated that customer rights would be protected under its proposal because customers would only be required to pay the amount stated in the 10-day notice in order to retain service.  Id. at 15.



OTS is opposed to PGW’s proposal to modify the BCS guidelines regarding the timeframe for completion of the termination process.  OTS witness Mumford declared that the 30-day timeframe was calculated by BCS on the basis of the timeline for notices found under the Commission’s termination procedural rules, 52 Pa. Code §§56.91-56.95.  OTS St. No. 4.  Mr. Mumford expressed concern that if PGW’s proposal were adopted, customers may not take PGW termination notices seriously because of the length of time it would take PGW to terminate a customer’s service.  Id. at 33-34.  Mr. Mumford also stated however, that BCS’ guideline that terminations be effectuated in 30 days, does not appear in the Commission’s regulations and therefore PGW is not legally bound to follow the BCS guideline.  Id. at 34.



Action Alliance, et al. recommends that PGW’s proposal be rejected.  Mr. Geller testified that the 60 day period proposed by PGW is too long because it may cause customers to lose sight of the fact that they remain under the threat of service termination.  Action Alliance, et al. St. No. 1 at 28.  Mr. Geller provided as an example the customer who after receiving a 10-day notice makes a partial payment and then within the 60 day period receives a bill from PGW that credits him for the payment but fails to state that the customer is still under threat of service termination.  Id.  Mr. Geller stated that the customer may then be lulled under the false impression that the partial payment he made resolved the threat of service termination.  Id.  Mr. Geller indicated that the 30-day process conversely does not present that problem as it keeps the threat of termination within a short timeframe before the customer.  Id.



Consistent with the testimonies of Messieurs Mumford and Geller, I recognize that if the time period for service termination is too long there is a chance customers may take the threat of termination less seriously or believe that the threat of service termination has been lifted when after receiving a 10-day notice the customer then receives a bill that does not mention that service termination is still pending.  I also recognize that in some cases the longer it takes for PGW to terminate service, the longer it is providing free service – something PGW states throughout its Waiver Petition that it is desperately trying to avoid doing.  However, as Mr. Mumford testified, there is no Commission regulation that provides what constitutes a reasonable period of time in which termination must be effectuated.  I, therefore, recommend that BCS, PGW and other interested parties meet to discuss and determine what would constitute a reasonable period of time for PGW to effectuate service terminations, taking into account both customer rights and PGW’s financial integrity.  I recommend that the Commission direct its Office of Executive Director to form a collaborative group of interested parties to address this matter in addition to the other matters specified herein.  I recommend that the first meeting of the collaborative group be held before December 31, 2004.
i.
PGW proposes that during the period from April 1 to November 30 it be allowed to restore a customer’s service within 7 days instead of 1 day.


Commission regulations 56.115 and 56.191 provide the time period in which a utility must restore a customer’s service.  Section 56.115 of the Commission’s regulations provides that a utility must restore a customer’s service “before the end of the next working day” after receipt of a medical certification.  Section 56.191 of the Commission’s regulations provide that a utility must restore a customer’s service “by the end of the first full working day” after receiving either: (1) payment of outstanding charges plus a reconnection fee; (2) payment of amounts due under a settlement or payment agreement plus a reconnection fee; or (3) adequate assurances that any unauthorized use or practice will cease, plus payment of a reconnection fee.  52 Pa. Code §56.191.  PGW proposes to modify both regulations so that it may be allowed during the period from April 1to November 30 to restore a customer’s service “by the end of the first full seven calendar days.”  Waiver Petition at B-7, B-8.



PGW provided the following justification for its proposed modification of the Commission’s rules:

Justification:  Under the current rule, once a customer takes the necessary steps to restore service, service must be uniformly restored by PGW within 24 hours.  This rule imposes a very expensive and virtually impossible requirement on PGW because so many of its restorations require field visits and in many cases the digging up of a service line.  Moreover, PGW’s volume of restorations is enormous.  A much more reasonable and cost effective rule would be to permit PGW a longer period, up to seven days, for physical dig-ups, a shorter period for other terminations (3 days) and require 24 hours whenever service has been terminated and the initial determination of the Commission is that the termination was inappropriate and in violation of PUC or PGW rules.  In all cases, PGW will prioritize restoration of service to homes where there is a senior citizen, young children, or a medical necessity.

Waiver Petition, App. A at 16.  PGW indicated that customer rights will be protected if its proposal is approved because “[it] will make every effort to restore service as quickly as possible and, as indicated, will give priority to special circumstances and at risk customers to effectuate the restoration as quickly as possible.”  Id. at 16-17.  PGW did not provide a cost savings figure with this proposal.  Id. at 17.  However, it did state that because of its current volume of restorations, compliance with the Commission’s existing regulations would require it to hire “scores of additional full time employees at an additional cost of hundreds of thousands of dollars (which the Company, of course, can not do).”  Id. at 16.


OTS disagreed with PGW’s proposal.  Mr. Mumford testified that while PGW seeks to limit the severity of its proposal by indicating that it would comply with the existing Commission rules during the winter moratorium period from December 1 to March 31, the months of October, November and April may be cold as well.  OTS St. No. 4 at 28.  Mr. Mumford also noted that if PGW installed curb boxes it would not have to go through the onerous task of digging up service lines in order to restore a customer’s service.  Id. at 28-29.



Action Alliance, et al. also opposes PGW’s proposal.  Mr. Geller expressed concern regarding the adequacy of service PGW would be providing if its proposal were adopted, as well as the proposal’s impact on the health and safety of families during the cold non-winter moratorium months.  Action Alliance, et al. St. No. 1 at 31.  Mr. Geller testified as follows:


Concerning extension of the timeline for service restoration, PGW once more desires to be excused from providing a reasonable standard of service.  Once a customer terminated for non-payment has paid or arranged to pay the balance, it is unreasonable to deprive that customer of a basic necessity of life for more than 24 hours.  Moreover, in the April-May period and the October-November period, the availability of heat is a necessity – it is not reasonable service to deprive customers of gas necessary to heat their homes in this period, and to do so can be expected to jeopardize the health and safety of affected households.
Id.  



I recommend that the Commission reject PGW’s proposal to allow it to take up to seven days before restoring a customer’s service.  PGW’s Collections Renewal Initiative, CRRC Petition and Waiver Petition represent an aggressive effort on PGW’s part to collect from customers what is owed for service.  When customers do pay what is owed, they should be rewarded with prompt service.  If customers were required to wait up to seven days for gas service after paying what was owed for restoration, customer confidence in PGW would be further eroded.  (During the public input hearings on PGW’s CRRC proposal, a palpable lack of public confidence in PGW to do right by its customers was evident in the testimony given by public witnesses.)  As Messieurs Mumford and Geller indicated, gas service is a necessity of life, and customers should not have to wait up to seven days to have it restored after paying what is owed for it.  I, therefore, find that PGW has not adequately balanced customer protection rights with its financial integrity with this proposal.  Consequently, I recommend that the Commission reject it.

ORDER


THEREFORE,



IT IS RECOMMENDED:


1.
That Philadelphia Gas Works’ proposed means-tested Senior Citizen Discount program and the associated Stipulation and Settlement at Docket Nos. M-00021612 and P-00032061 is approved.



2.
That Philadelphia Gas Works’ Petition for Limited Waiver or Modification of PUC Chapter 56 Rules and Administrative Interpretations is denied.



3.
That Philadelphia Gas Works’ proposed tariff section that would allow it to collect a $10.00 charge for residential field visits that are a part of the termination process is approved.



4.
That Philadelphia Gas Works’ proposed Tariff Section 2.4.C.6. that would require applicants for service who have Philadelphia Gas Works liens or judgments to enter into payment agreements as a condition of service is denied.



5.
That Philadelphia Gas Works’ shall include the following in its next base rate case filing:

(a)
an updated progress report on the adequacy, cost-effectiveness and management of its collection practices;

(b)
detailed exhibits showing the cost components and calculations of its charges for residential field visits, late payment and reconnection;

(c)
a cost-benefit analysis regarding the implementation of a credit scoring model such as the Energy Risk Assessment Model (ERAM);

(d)
a cost-benefit analysis of the implementation of a mandatory electronic fund transfer (EFT) program for customers with incomes above 250% of the federal poverty level who have delinquent gas account balances and want to enter into payment agreements; and 

(e)
a report with findings and recommendations regarding a program to educate the public about the benefits of Philadelphia Gas Works’ budget billing plan.



6.
That pursuant to 52 Pa. Code §62.6, Philadelphia Gas Works, after consulting with the Commission’s Bureau of Consumer Services, shall contract with an independent third-party to conduct an impact evaluation of PGW’s universal service and energy conservation programs and provide a report with findings and recommendations to the Commission by March 1, 2005, to coincide with and be included in Philadelphia Gas Works’ next annual Gas Cost Rate filing.



7.
That the questions to be answered by the study referenced in ordering paragraph 6 shall include, but not be limited to: (1) “How can Philadelphia Gas Works’ universal service program be more cost effective and efficient?”; and (2) “How can Philadelphia Gas Works’ Customer Responsibility Program be redesigned so that it is more cost-effective and efficient while still preserving customer protection rights?”



8.
That in reference to ordering paragraphs 6 and 7, Philadelphia Gas Works may file pursuant to 52 Pa. Code §62.6(c) a companion report to the independent evaluator’s report, also to be included in its March 1, 2005 Gas Cost Rate filing.



9.
That Philadelphia Gas Works, after consulting with the Commission’s Bureau of Consumer Services, shall include in the Report on its Conservation Works Program (CWP) that it will file with the Commission in April 2005, a cost-benefit analysis of Philadelphia Gas Works’ present CWP, as well as cost-benefit analysis of CWPs that incorporate more of the usage reduction measures referenced in the Commission’s LIURP regulations and that also include more eligible customers.



10.
That in reference to ordering paragraph 9, the April 2005 CWP Report shall be included in the review of the annual Gas Cost Rate filing Philadelphia Gas Works will make in March 2005.



11.
That the Commission’s Office of Executive Director shall form a collaborative of all interested parties (the first meeting to be held before December 31, 2004) for the purpose of developing findings and recommendations on the issues specified in the following ordering paragraphs.



12.
That the collaborative group referenced in ordering paragraph 11 shall address the Commission’s termination procedural rules, including: (1) the best practices of Pennsylvania utilities in implementing the Commission’s existing termination procedural rules; (2) the best termination procedural rules of other state commissions; (3) whether there are sufficient resources available to customers on the weekend to ensure that their rights are protected in the event of a Friday service termination; (4) how long, from beginning to end, should the termination process take, taking into account both customer rights and the financial integrity of Philadelphia Gas Works; and (5) how can the Commission’s existing termination procedural rules be modified or revised to be more cost-effective for utilities while protecting customer rights.


13.
That the collaborative group referenced in ordering paragraph 11 shall also address: (1) whether Office of Consumer Advocate witness Roger Colton’s multiple component payment arrangement approach may be cost-effectively implemented; and (2) what ranges of minimum monthly payments on payment agreements should be applied to each income level group.



14.
That Philadelphia Gas Works shall continue to meet on a monthly basis with the Bureau of Consumer Services, the Office of Consumer Advocate and Philadelphia Community Legal Services for the purpose of providing progress reports and other data and answering questions about its collection practices.

Date:
August 10, 2004



___________________________________








Charles E. Rainey, Jr.








Administrative Law Judge

	�	See, PGW’s proposed Supplement No. 3 to Gas Service Tariff – Pa. P.U.C. No. 2. 


	�	District Attorney Abraham and State Senators Stack and Williams are among the elected officials collectively referred to as “State Senator Vincent J. Fumo, et al.”


 


	�	The OCA sent letters to all of the consumer complainants, asking that anyone who wanted to be an “active” party contact it by telephone.  The letter explained that an active party would be served with copies of all pleadings, discovery, testimony, briefs, orders and other documents; and would be expected to serve other active parties with any documents he or she might file with the Commission.  An “inactive” party, the letter explained, would still have his or her complaint considered, but would not be served with pleadings, discovery, testimony, briefs, orders or other documents.  The letter further stated that an inactive party could testify at a public input hearing, and that he or she would receive copies of the Administrative Law Judge’s (ALJ) Recommended Decision and the Commission’s Final Decision.  OCA in turn informed the presiding officer and the parties of the consumer complaints who contacted it and expressed a desire to be an active party. 


	�	The parties stipulated to some of the pre-filed written testimonies and did not subject the sponsoring witnesses to examination. 


	�	On July 22, 2004, PGW filed a Petition for Reconsideration of its CRRC.  At its Public Meeting held on August 5, 2004, the Commission denied PGW’s Petition for Reconsideration. 


	�	See, 66 Pa. C.S. §2212(g). 


	�	In that proceeding CEPA (Consumer Education and Protective Association) had joined with the other organizations who make up Action Alliance, et al. in the current Commission Investigation.  Counsel for Action Alliance, et al., filed a letter dated June 22, 2004, which stated that CEPA was not participating in this Investigation because it is no longer active as a consumer advocacy and membership organization.


	�	PGW defines a “non-means tested SCD program” as one in which only grandfathered customers participate.  PGW St. CP-2 at 8.  No new customers are accepted into the program and it eventually phases-out as a result.  Id. 


	�	$235,923,605 - $175,084,626 = $60, 838,979.





OTS Ex. No. 1, Sch 1. 


	�	Ms. Coltro described the CRP as “a percentage of income plan open to all residential customers with a household income of 150% or less of the federal poverty standard.”  PGW St. CP-2 at 13. 


	�	The Low Income Home Energy Assistance Program (LIHEAP) is “[a] Federally funded program which provides financial assistance grants to needy households for home energy bills.”  52 Pa. Code §69.262.  Ms. Coltro testified that “PGW has an aggressive and successful LIHEAP outreach program.”  PGW St. CP-2 at 17.  She noted that PGW’s receipt of LIHEAP grants helps to reduce the net costs of the program.  Id.  There were no issues raised in this proceeding in regard to PGW’s LIHEAP outreach program. 


	� 	Ms. Hummel also points out that Philadelphia and Pittsburgh are not comparable because of huge disparity in population.  Id. at 6-7.  Philadelphia has a population of 1,436,694 while Pittsburgh has a population of 279,936.  Id.


	�	The seven (7) NGDCs that the Commission referenced are: Columbia, Dominion Peoples, Equitable, NFG, PECO – gas, PG Energy and UGI – gas.  See, Attachment 1 to Investigation (Order entered June 2, 2004). 


	�	Section 62.6 of the Commission’s regulations, 52 Pa. Code §62.6, provides:





§62.6.  Evaluation reporting requirements.





  (a)	Each NGDC shall select, after conferring with the Commission’s Bureau of Consumer Services, an independent third-party to conduct an impact evaluation of its universal service and energy conservation programs and to provide a report of findings and recommendations to the Commission and NGDC.


  (b)	The first impact evaluation will be due beginning August 1, 2004, on a staggered schedule.  Subsequent evaluation reports shall be presented to the NGDC and the Commission at no more than 6-year intervals.


  (c)	To ensure an independent evaluation, neither the NGDC nor the Commission shall exercise control over recommendations contained in the independent evaluation report.  The NGDCs may provide the Commission with a companion report that expresses where they agree or disagree with independent evaluation report content or recommendations.


	�	CRP customers are required to participate in the CWP program under PGW’s tariff.  See, PGW Tariff §4.50(7)(C).


	�	Excess charge refers to the charge to CRP participants for usage that exceeds the average usage for their type of residence.  See, PGW Tariff §4.50(7)(B). 


	�	The Commission’s regulations provide as follows in regard to simple payback criterion for usage reduction measures:





§58.11.  Energy survey.





  (a)	If an applicant is eligible to receive program services, an onsite energy survey shall be performed to determine if the installation of program measures would be appropriate.  The installation of a program measure is considered appropriate if it is not already present and performing effectively and when the energy savings derived from the installation will result in a simple payback of 7 years or less.  A 12-year simple payback criterion shall be utilized for the installation of side wall insulation, attic insulation, space heating system replacement, water heater replacements and refrigerator replacement when the expected lifetime of the measure exceeds the payback period.





52 Pa. Code §58.11(a). 


	�	The Commission’s regulations provide as follows in regard to LIURP program funding:





		§58.4.  Program funding.





  (a)	General guidelines for gas utilities.  Annual funding for a covered natural gas utility’s reduction program shall be at least .2% of a covered utility’s jurisdictional revenues.  Covered gas utilities shall submit annual program budgets to the Commission.  A covered gas utility will continue to fund its usage reduction program at this level until the Commission acts upon a petition from the utility for a different funding level, or until the Commission reviews the need for program services and revises the funding level through a Commission order that addresses the recovery of program costs in utility rates.  Proposed funding revisions that would involve a reduction in program funding shall include public notice found acceptable by the Commission’s Bureau of Consumer Services, and the opportunity for public input from affected persons or entities.





52 Pa Code §58.4 (emphasis added).


	�	PGW Regulation 14.2 (PGW Tariff §14.2) provides that a schedule of PGW’s customer service charges and fees is published annually. 


	�	The Commission referenced 52 Pa. Code §§5.43 and 56.222 in its Order directing PGW to file any waiver petition by a certain date.  Commission Investigation, (Order entered June 2, 2004) at 5, footnote 2.  However, PGW opined that 52 Pa. Code §56.222 is not applicable in this case as PGW is proposing a comprehensive modification of the Commission regulations to apply to all of PGW’s residential customers, and 52 Pa. Code §56.222 “clearly envisions waiver requests in the context of specific customer service scenarios impacting individuals or a limited number of customers.”  Waiver Petition at 27, footnote 53.  Section 56.222 of the Commission’s regulations, 52 Pa. Code §56.222 provides as follows:





§56.222.  Applications for modification or exception.





  (a)	If unreasonable hardship to a person or to a utility results from compliance with a section in this chapter, application may be made to the Commission for modification of the section or for temporary exemption from its requirements.  The adoption of this chapter by the Commission will in no way preclude it from altering or amending it under the applicable statutory procedures, nor will the adoption of this chapter preclude the Commission from granting temporary exemptions in exceptional cases.


  (b)	A person or utility that files an application under this section shall provide notice to persons who may be affected by the modification or temporary exemption.  Notice may be made by a bill insert or in another reasonable manner. 


	�	Other issues addressed in the Restructuring Proceeding that are also being addressed in this Investigation Proceeding include the Senior Citizen Discount, Universal Service Costs and the two compliance tariff issues. 


	�	The BCS guidelines for income levels 3 and 4 are as follows:





BCS INCOME LEVEL GUIDELINES


Effective 4/1/2004


Household Size





�
Gross Monthly Income�






1�






2�






3�






4�






5�






6�






7�






8�
For each additional person, add�
�
LEVEL 3*


151%�



Minimum Income�






$1,165�






$1,562�






$1,960�






$2,357�






$2,755�






$3,152�






$3,550�






$3,947�






$399�
�
(200%)�
�
$1,552�
$2,082�
$2,612�
$3,142�
$3,672�
$4,202�
$4,732�
$5,262�
$530�
�



300%�
Maximum Income�



$2,328�



$3,123�



$3,918�



$4,713�



$5,508�



$6,303�



$7,098�



$7,893�



$795�
�
LEVEL 4*


301%�



Minimum Income�






$2,329�






$3,124�






$3,919�






$4,714�






$5,509�






$6,304�






$7,099�






$7,894�






$796�
�
�
Maximum Income�
�
�
�
�
�
�
�
�
�
�
*Based on federal poverty guidelines


(revised 2/13/04)


	�	PGW stated that its proposed language modifying Commission regulations was presented for illustrative purposes and not for promulgation or rulemaking.  Waiver Petition at B-1. 


	�	Relatedly, draft regulatory language at pages B-3 and B-4 of PGW’s Waiver Petition indicates that PGW also seeks to modify 52 Pa. Code §§56.38 (“Payment period for deposits by applicants”) and 56.83 (“Unauthorized termination of service”) to comport with its “flat rate security deposit as a condition of service” proposal.


	�	Relatedly, draft regulatory language at B-4 of PGW’s Waiver Petition indicates that PGW also seeks to modify 52 Pa. Code §56.83 (“Unauthorized termination of service”) to comport with its proposal. 


	�	PGW indicated in draft language appearing at page B-5 of its Waiver Petition that it would also like to modify 52 Pa. Code §56.94 (Procedures immediately prior to termination) to comport with its proposal.








	�	See, 52 Pa. Code §56.91 


	�	See, 52 Pa. Code §§56.111-56.118


	�	See, 52 Pa. Code §§56.151-56.152. 
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