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	            CIV-04-1192-PCT-NVW 
PLAINTIFF CHRISTINE BAKER’S OBJECTION TO THE CAPITAL ONE MOTION FOR SUMMARY JUDGMENT


Plaintiff Christine Baker hereby objects to Defendant Capital One Bank’s (“Capital One”) Motion for Summary Judgment.  Plaintiff’s objection is supported by her Memorandum of Points and Authorities, her Controverting Statement of Facts, Affidavit and Exhibits.

MEMORANDUM OF POINTS AND AUTHORITIES
I.  INTRODUCTION
The Capital One filings and exhibits document its willful failures to comply with the Fair Credit Reporting Act (“FCRA”). It verified the much more recent DATE REPORTED instead of the correct STATUS DATE for the discharged account and it verified the bankruptcy notations indicating a 2001 bankruptcy filing in response to her disputes with the credit reporting agencies (“CRAs”) Experian and Merchant Information Solutions (“MIS”).  Capital One reported and verified higher balances than the reported High Credit, updating to the incorrect $0 High Credit and to date it continues to refuse to report the actual Credit Limits. 
Since 1996, Capital One maliciously destroyed Plaintiff’s credit rating. Until 2001 it reported a PAST DUE balance for the discharged account, then it destroyed Plaintiff’s credit rating with the entirely false reporting of a recent bankruptcy. [Affidavit ¶¶ 5-13]
The refusal to report the Credit Limits misrepresented Plaintiff often as over or near the limit.  To date, the Capital One missing Credit Limit lowers her FICO scores. [Affidavit ¶¶ 16, 18, Exhibits M 1-5]
Capital One’s motion in itself documents that its actions were willful, it failed to claim any kind of clerical error and it continues to maliciously inflict damages on Plaintiff and many millions of Capital One account holders through incorrect and incomplete credit reporting. [Affidavit ¶¶ 16-18]
Plaintiff’s damages include credit declines, higher rates, the cost of credit reports, disputes and litigation, lost income, lost opportunities, enormous stress, frustration and mental anguish and the inability to finance real estate.  [Affidavit ¶¶ 23, 24].
II.  THE FACTS

Plaintiff’s claims arise out of disputes relating to 4 Capital One accounts:
529107 is the account discharged in 1996

5178 is an open account with the $7,000 credit limit

4862 is an open account with a $7,500 credit limit.

529149 is an open account with a $7,500 credit limit.
A. General Background Regarding Consumer Credit Disputes and the False Statements in the Cheek and Hughes Declarations.
a) The Declaration of Sara Cheek, Capital One
Capital One submitted Exhibit 1, the declaration of Sara Cheek, the Capital One floor supervisor in the automated consumer dispute verifications department and Exhibits A – D, various automated consumer dispute verifications (“ACDVs”).  Ms. Cheek claims to be “generally familiar with the business engaged in by Capital One and its policies and procedures” [Id. ¶ 1] and she also claims to be “familiar with the particular facts and circumstances surrounding” Plaintiff’s accounts. [Id. ¶ 2]
Ms. Cheek claims in her Declaration at ¶ 4:

Generally, when Capital One receives a consumer dispute verification from a Credit Reporting Agency, only minimal information is provided to Capital One about the consumer and a dispute code is received.  Capital One does not ordinarily receive the actual dispute sent by the consumer to the Credit Reporting Agency or any other explanation of the specifics of the dispute.  …

The ACDVs attached to the Declaration prove the opposite:

The ACDV from MIS Exhibit 1 A, narrative Code 1 and 2: “PLEASE VERIFY ALL DATA FOR THIS ACCOUNT EVERY NOTATION DATE AND BALANCE WHETHER REPORTED OR NOT.”

The ACDV from MIS Exhibit 1 B, narrative Code: “PLEASE VERIFY EACH DATE AND BALANCE”
The ACDV from Equifax Capital One Exhibit 1 C, Comment: “Please specify credit limit.”
In fact, the consumer disputes submitted online to Experian are transmitted to the furnishers as submitted by the consumers.  From the Experian website, [Exh. L-1]
If you wish, you may use the additional information box to send your creditor important details (up to 120 characters) about your reason for disputing.


Experian explains further, [Exh. L-2]:

While it is not necessary, you may enter the reason explaining the circumstances surrounding the dispute. It will be sent to the source of the information. 

Select your reason from our list, then enter any information that you feel will help your creditor better understand the reason you dispute the information.  [emphasis added]
3 of the 4 ACDVs submitted by Capital One contained Plaintiff’s exact disputes.
b) The Declaration of Kimberly Hughes, Experian
Capital One submitted in support of its motion the Declaration of Kimberly Hughes, Experian Consumer Affairs Specialist.  [Capital One Exh. 3]  Ms. Hughes states in her Declaration at ¶ 5:

The information that appears in the “status” column of Experian’s credit reports refers to the status or state of the particular account being reported.  The dates appearing in the “status” column of Experian’s credit reports reflect the date of the status or the date the creditor last reported information about the account. [emphasis added]

Plaintiff assumes that Ms. Hughes refers to Column 3, labeled “Date of status / Last reported.”  These are 2 unrelated dates.  The label for Column 8, the last column, is “Status Details” and it contains the account status and history.  [Capital One Exhibit 3-A]  The STATUS DATE in column 3 relates to the STATUS in column 8 of the consumer disclosures.  Column 3 is supposed to contain the status date and the reporting date as they are two entirely different dates. [Affidavit ¶¶ 5-9]
In ¶ 9, Ms. Hughes declares:

The information appearing in the status column of Ms. Baker’s credit reports, attached hereto as Exhibits “A” through “C”, regarding Ms. Baker’s 5291 Capital One Account reflects the dates that Capital One last reported information about Ms. Baker’s 5291 Account.  The information does not purport to “re-age” Ms. Baker’s bankruptcy filing.”

Ms. Hughes confirms that Capital One reported the dates it last reported instead of the status dates.

Every time Capital One reported the date it last reported instead of the correct status date, it incorrectly reported that Plaintiff filed for bankruptcy on the reporting date of 4/2001.  
The Providian account is almost reported correctly on the 5/31/02 Experian consumer disclosure.  The Date of Status is 7/1996 (should be 5/1996) and the Date Last Reported is 12/2000. [Capital One Exh. 3 A, p. 4]
The Court denied Plaintiff’s request for permission to depose Ms. Hughes (doc. # 129) and Plaintiff hopes that the column labels and the reported data on the Experian consumer disclosures establish that Capital One did not report the correct date. 

B. Experian’s Reporting of the Public Record is Not One of Plaintiff’s Claims.

C. The May 2002 Dispute of the Capital One Discharged Account.
In response to Plaintiff’s May 2002 dispute with Experian [Capital One Exhibit 1 A], Capital One incorrectly verified the STATUS DATE as 4-2001 and the STATUS DETAILS as “Charge Off as of 4-2001, 3-2001, 12-2000, 7-2000, 6-2000, 5-2000, 6-1996.  Discharged Through BK Ch 7, 11, or 12  04/30/2001 to 02/28/2002.” [Capital One Exhibit 3 A, Controverting Statement of Facts (“CSOF”) ¶¶  39-40]
D. The June 2002 Dispute of the Capital One Discharged Account.

In response to Plaintiff’s June 2002 dispute with Experian [Capital One Exhibit 1 B], Capital One incorrectly verified the STATUS DATE as 4-2001 and the STATUS DETAILS as “Charge Off as of 4-2001, 3-2001, 12-2000, 7-2000, 6-2000, 5-2000, 6-1996.  Discharged Through BK Ch 7, 11, or 12  04/30/2001 to 02/28/2002.” [Capital One Exhibit 3 B, CSOF ¶¶ 41-42]
E. The September 2002 Dispute of the Capital One Incorrect High Credit.

In September 2002 Plaintiff noticed that Capital One reported the open account 5187 to incorrectly appear as over the limit.  Disputing the $3,316 High Credit or the missing Credit Limit was not an option for Equifax online disputes and Plaintiff therefore disputed the reported $3,345 balance. [Capital One Exh. 1 C].  The account was reported as over the limit while in fact the limit was $7,000. [CSOF ¶ 43]
Capital One writes in its motion p. 5, lns. 14-16:
The updated current balance amount exceeded the high balance that had previously been reported. Thus, at the same time, Baker’s high credit should have been adjusted to reflect the new high credit amount.


Plaintiff totally agrees.  
Why did Capital One NOT correct the High Credit?
Why did Capital One report a High Credit LOWER than the balance prior to the dispute?
Capital One should have reported the accurate High Credit along with the Credit Limit at all times and especially in response to Plaintiff’s dispute.
III. LEGAL STANDARD

Summary judgment is only appropriate where there is no dispute of a material fact, and where evidence presented by the moving party forecloses the possibility of any facts that would support a reasonable inference in the non-moving party’s favor. Anderson v. Liberty Lobby, Inc., 477 U.S 242, 249, 106 S.Ct. 2505 (1986).
IV. ARGUMENT.
Capital One’s responsibilities are outlined in the FCRA and Capital One blatantly disregards § 1681s-2(a) as only regulators can enforce these requirements and the regulators refuse to do so despite many consumer complaints. Only § 1681s-2(b) provides for a private right of action.
§ 623. Responsibilities of furnishers [15 U.S.C.]


(b) Duties of Furnishers of Information upon Notice of Dispute

(1) In general. After receiving notice pursuant to section 611(a)(2) [§ 1681i] of a

dispute with regard to the completeness or accuracy of any information provided

by a person to a consumer reporting agency, the person shall

(A) conduct an investigation with respect to the disputed information;

(B) review all relevant information provided by the consumer reporting

agency pursuant to section 611(a)(2) [§ 1681i];

(C) report the results of the investigation to the consumer reporting agency;

(D) if the investigation finds that the information is incomplete or inaccurate, report those results to all other consumer reporting agencies to which the person furnished the information and that compile and maintain files on consumers on a nationwide basis; and

(E) if an item of information disputed by a consumer is found to be inaccurate or incomplete or cannot be verified after any reinvestigation under paragraph (1), for purposes of reporting to a consumer reporting agency only, as appropriate, based on the results of the reinvestigation promptly–

(i) modify that item of information;

(ii) delete that item of information; or

(iii) permanently block the reporting of that item of information. [emphasis added]
A. Refusing to Report the Credit Limits for Revolving Accounts is a Violation of the FCRA.

Plaintiff disputed the missing Credit Limits with Capital One on numerous occasions [Complaint at ¶ 81 (c) - (l)] and Capital One to date refuses to report the Credit Limits.
In its 1/24/06 Order (doc. # 103) the Court granted the Target motion for summary judgment and on 2/22/06 (doc. # 110) the Court denied Plaintiff’s Motion for Reconsideration (doc. # 106).  The Court wrote that Plaintiff failed to establish that Congress intended the requirement for complete reporting to include the Credit Limits.   However, not only does the FCRA specifically require “complete” reporting, but the FRCA states in § 602. Congressional findings and statement of purpose [15 U.S.C. § 1681]:

(a) Accuracy and fairness of credit reporting. The Congress makes the following findings:

(1) The banking system is dependent upon fair and accurate credit reporting. Inaccurate credit reports directly impair the efficiency of the banking system, and unfair credit reporting methods undermine the public confidence which is essential to the continued functioning of the banking system.

(2) An elaborate mechanism has been developed for investigating and evaluating the credit worthiness, credit standing, credit capacity, character, and general reputation of consumers.

(3) Consumer reporting agencies have assumed a vital role in assembling and evaluating consumer credit and other information on consumers.

(4) There is a need to insure that consumer reporting agencies exercise their grave responsibilities with fairness, impartiality, and a respect for the consumer's right to privacy.

(b) Reasonable procedures. It is the purpose of this title to require that consumer reporting agencies adopt reasonable procedures for meeting the needs of commerce for consumer credit, personnel, insurance, and other information in a manner which is fair and equitable to the consumer, with regard to the confidentiality, accuracy, relevancy, and proper utilization of such information in accordance with the requirements of this title. [emphasis added]

In her objection to the Target motion for summary judgment Plaintiff explained how unfair and extremely damaging the failure to report the Credit Limits is.  

Plaintiff urges the Court to consider the intent of Congress and the purpose of the FCRA, to meet the needs of commerce in a manner fair and equitable to the consumers.   

· Capital One’s refusal to report the Credit Limits does NOT meet the needs of commerce, as evidenced by the January 18, 2000 press release by the Federal Financial Institutions Examination Council Advisory. 

· It is certainly NOT fair to consumers to lower their credit rating by refusing to report the Credit Limits so they won’t receive credit with better terms from competitors.
Plaintiff attaches her recent myFICO Equifax credit reports with the first (most important) negative FICO score factor: “The proportion of balances to credit limits on your revolving accounts is too high.”
Exh. M-1: 4/30/06 balance/limit ratio 39% -- FICO score 742
Exh. M-2: 5/2/06   balance/limit ratio 60% -- FICO score 704
Exh. M-3: 5/16/06 balance/limit ratio 39% -- FICO score 743
Exh. M-4: 5/19/06 balance/limit ratio 33% -- FICO score 754 

While creditors utilize credit scores developed by various entities, most mortgages require minimum FICO scores and as per Fair Isaac, “FICO scores are the credit scores most lenders use to determine your credit risk.” And  “The higher your FICO® scores, you [sic] the less you pay to buy on credit – no matter whether you’re getting a home loan, cell phone, a car loan, or signing up for credit cards.” [Exh. M-5]

Over 50 million Capital One account holders are at risk of having their credit rating damaged by Capital One’s vile credit reporting practices.  Some of these Capital One account holders will die because they don’t have the strength to continue to work while sick and/or old so they can pay those high interest rates and they can’t get the credit they deserve because Capital One doesn’t report the Credit Limits.
While Target is now finally reporting the Credit Limits for Plaintiff’s accounts to all three CRAs, Capital One refuses to do so.
B. The Capital One Exhibits Document its Willful Incorrect Reporting of the Discharged Account

The Capital One exhibits overwhelmingly support Plaintiff’s claims.  
· Capital One  admits to reporting to Experian the reporting date instead of the status date for the discharged account twice in response to Plaintiff’s disputes with Experian.

1) Plaintiff does not have any claims regarding the public record bankruptcy reporting by Experian.
2) Capital One either failed to conduct an investigation or it willfully furnished inaccurate data to Experian.  The Capital One exhibits document its failure to correct its reporting.

3) Plaintiff’s May 2002 claim is NOT time-barred
Plaintiff receives her mail from Cottonwood about once a month.  The mail with the 5/31/02  Experian investigation results was sent on 6/18/02 and therefore Plaintiff could not have received the investigation results prior to this date. [Affidavit ¶ 22]
C.  The FCRA Not Only Requires Investigations, But Corrections.
Capital One admits that it failed to update the High Credit along with the balance in response to Plaintiff’s September 2002 dispute with Equifax.  On 9/22/02 Equifax reported account 5187 with the “High Balance” of $3,316 and with a balance of $4,817, resulting in a Balance/Limit Ratio of 145% for this account instead of the true ratio of 80%. 
Capital One admits in its motion p. 10 at ln. 14: “At the same time, Baker’s high credit should have been adjusted to reflect the new high credit amount.”

BINGO!
Capital One goes on to once again demonstrate its complete disregard for FCRA compliance at ln. 23: “Thus, the incorrect high balance information complained of was reported for a period of only 30 days, and was promptly investigated and corrected after receipt of notice of the dispute by Baker.”

Consumers should not have to waste their hard earned money on credit reports and their precious time on credit disputes.  Even when a consumer checks the reports and disputes daily, corrections are NOT instant.  
Who or what gives Capital One the right to damage a consumer’s credit rating for ANY amount of time with entirely false credit reporting?
Capital One failed to mention the two investigations resulting in the update of the High Credit to $0 for the 5187 and 529149 accounts on 1/24/03, as per Equifax initial disclosure EIS0071.  [Exhibit N-1]

D. Damages
Capital One claims that its continual refusals to report her accounts accurate and complete did not cause damages and that there is no evidence that the Capital One reporting was published to any third party.   However, the evidence is again in Capital One’s Exhibits 3 A-C.  Each consumer disclosure contains a listing of creditors and potential creditors who received the Experian reports.  Plaintiff submitted numerous credit reports to Capital One with her initial disclosures, listing literally HUNDREDS of reports to 3rd parties.
Even more important are the reports that were not published to 3rd parties seeking to solicit qualified customers with promotional offers.  Plaintiff did NOT receive the 0% balance transfer offers because her credit profile did not conform to those creditors’ requirements. Since the Capital One accounts were often reported as close to or over the limit, Plaintiff’s credit scores were low even after the incorrectly reported discharged account was deleted.  The Balance/Limit Ratio was a major score factor at all times because Plaintiff spent so much time reviewing her credit reports, disputing, litigating, researching credit scores and of course responding to the many Capital One motions to dismiss.  In fact, Plaintiff had to refuse a potential client’s offer to pay $100/hr for 10 hours prepaid because she was too busy with the litigation. [Affidavit ¶ 24]
Capital One claims that Plaintiff cannot show that its incorrect reporting was the proximate cause of any actual damages.  Does this mean that Capital One customers could storm its offices and destroy the Capital One assets, then point fingers at each other and not be liable for damages because nobody could prove exactly who caused which damages?
Most other creditors and collectors corrected or deleted their reporting prior to 3/2002.  The proof is once again in Capital One’s Exhibits 3 A-C. [Affidavit ¶ 14-16]
Capital One has the audacity to deny the stress, frustration and mental anguish it inflicted on Plaintiff.  Of course Plaintiff has significant actual damages.  [Affidavit ¶ 23,24]

E. Plaintiff is entitled to Punitive and Statutory Damages.

As the Capital One motion and exhibits document, its incorrect and incomplete verifications with the CRAs were willful.  Capital One repeatedly and deliberately verified the discharged account as discharged in 2001, verified the 2001 bankruptcy notations, reported a lower than accurate High Credit and to date Capital One refuses to report the Credit Limits.

V. CONCLUSION
For all the foregoing reasons, Plaintiff respectfully requests that the Court deny the Capital One Motion for Summary Judgment.


Respectfully submitted this 23rd day of May, 2006.








/s Christine Baker






          Plaintiff Pro Per
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