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HISTORY OF THE PROCEEDINGS



On April 13, 2005, AAA Alpine Taxicab Company, LLC (“Applicant” or “Alpine Taxi”) filed an Application with the Pennsylvania Public Utility Commission (“Commission”) requesting the right to begin to transport, as a common carrier, by motor vehicle, persons, upon call or demand, in the city of Harrisburg, Dauphin County, and within an airline distance of ten (10) statute miles of the limits of the said city.  The Application was docketed on June 8, 2005, and published in the Pennsylvania Bulletin on June 18, 2005.


Timely protests to the Application were filed by Capital City Cab Service Inc. (“Capital City”), Keystone Cab Service, Inc. (“Keystone”), Maher Saber d/b/a United Cab (“United”), and Manuel Cardona and Julio Morales d/b/a Penn Central Taxi (“Penn Central”) (collectively referred to as the “Protestants”).  The time for withdrawal of the protests expired on August 1, 2005, and the Application was assigned to the Office of Administrative Law Judge.


A Hearing Notice, dated October 26, 2005, notified the parties that an Initial Hearing was scheduled for Thursday, December 15, 2005, at 10:00 a.m., in Hearing Room #3, Commonwealth Keystone Building.  A Prehearing Order was issued on October 28, 2005, which advised the parties of applicable hearing procedures and requirements concerning exhibits, attorney representation, continuances, subpoenas, and the burden of proof.  Settlement was encouraged. 


On December 8, 2005, I received a letter request from Maher Saber, on behalf of United, which requested a continuance due to a family emergency that would necessitate overseas travel.  On December 9, 2005, Mr. Saber provided further information and indicated that all parties, with the exception of the Applicant, agreed to the continuance.


On December 9, 2005, I convened a telephonic conference with the parties to discuss the contested continuance request.  The Applicant continued to oppose any delay, while the other Protestants supported a Mr. Saber’s continuance request.  The Protestants assured me that they could foresee no further delay to the proceeding.  All parties indicated that they would be available for a rescheduled hearing on January 31, 2006.  Accordingly, by Interim Order dated December 12, 2005, I granted the continuance request, and directed that the December 15, 2005, hearing be rescheduled for January 31, 2006.



By Hearing Cancellation/Reschedule Notice dated December 13, 2005, the parties were notified that the Initial Hearing in this matter had been rescheduled for Tuesday, January 31, for 2006, at 10:00 a.m., in Hearing Room #3, Commonwealth Keystone Building, Harrisburg, PA. 



An Initial Hearing was held, as rescheduled, on Tuesday, January 31, 2006, at 10:00 a.m., with all parties present.  The Applicant, which was represented by Michael A. Gruin, Esquire, presented the testimony of two witnesses (Anthony Mira and Pamela Barns) and introduced thirteen (13) exhibits (Applicant Exhibits A through M), all of which were admitted.  Applicant Exhibit A consisted of thirty-six verified statements (Exhibit A-1 through A-36) from individuals and businesses in support of the Application.



The Protestants were represented by George W. Gekas, Esquire (Keystone and Penn Central) and Joseph T. Sucec, Esquire (Capital City).  Tr. 6.  Maher Saber proceeded pro se on behalf of United, a sole proprietorship.  Tr. 167.  The Protestants indicated that they had joined together in their presentation, due to a common interest in opposing the Application.  Accordingly, the Protestants collectively presented the testimony of five witnesses (William Peterson, Maher Saber, Linda Belle, Charles Johnson, and Stanley Markowski) and five exhibits (Joint Protestants’ or Protestants’ Exhibits P-1 through P-5).  Exhibits P-1 through P-3 were admitted without objection.  While the Applicant objected to admission of Exhibit P-4 (the cover page of the Application), Exhibit P-4 was admitted because the Applicant was given the opportunity to submit the entire Application as an exhibit (Applicant Exhibit M).  Tr. 124-126.  


Protestants Exhibit P-5, which consisted of verified statements offered in opposition to the Applicant’s verified statements in A-1 through A-36, was objected to by the Applicant as not containing the specific information required for verified statements.  Tr. 187-188.  In ruling upon Applicant’s objection, I reasoned that, since Alpine Taxi’s verified statements had been received into evidence, the Protestants must be given the opportunity to refute these statements through submission of statements which were in direct conflict with a verified statement in Exhibit A.  Direct conflict would occur if the same individual signed a verified statement in support of both the Applicant and the Protestants.  Applicant subsequently withdrew its objection to admission of those verified statements in Exhibit P-5 which directly conflicted with a verified statement in Applicant Exhibit A.  Tr. 195.  


As both Applicant Exhibit A and Protestants’ Exhibit P-5 were multi-page documents, I allowed the Protestants ten (10) days after the hearing to compare and contrast the exhibits and propose to admit those verified statements in P-5 (refutation statements) which directly conflicted with a statement in A-1 through A-36.  Tr. 217-218.  Only one of the verified statements
in P-5 was admitted during the hearing since it was readily identified as being in direct conflict with an earlier verified statement from the same person (Applicant Exhibit A-31).
  Tr. 195.


On February 6, 2006, I received a letter request from the Applicant to admit an additional page that had inadvertently been omitted in Applicant Exhibit E.  I canvassed the Protestants to ascertain whether there were any objections to admission of the additional page.  Counsel for Keystone and Penn Central indicated that his clients had no objection and I received no objections from the other two parties.  Accordingly, by Interim Order dated February 7, 2006, I admitted the additional page and directed the Applicant to supply the necessary pages to the Court Reporter for inclusion into the record.   


On February 8, 2006, I received proposed additions to Exhibit P-5 from counsel for Capital City, asserting that these verifications directly refuted Applicant Exhibit A-4, A-12, A-23 and A-32 (in addition to A-31, whose refutation had previously been admitted).  On February14, 2006, Michael Gruin, Esquire, Applicant’s counsel, objected to admission of the refutation statements related to A-12 and A‑23.   Mr. Gruin observed that the same person who had signed Protestants’ refutation statements had not signed the original verified statements in A-12 and A-23, and it was unknown whether the signer had authority to sign the statement.  The other two refutation statements, which related to Exhibits A-4 and A-32, were unopposed. 



On February 15, 2006, I issued an Interim Order which admitted the Protestants’ refutation statements relating to Applicant Exhibit A-4 and A-32, but which declined to admit the other two newly proposed exhibits.


The parties elected to file briefs, although the Protestants decided to file a joint brief.  Accordingly, upon receipt of the transcript on February 22, 2006, I issued an Order Establishing Briefing Schedule.  Main Briefs were due on March 10, 2006, and Reply Briefs, if any, were due on March 20, 2006.  Main Briefs were filed by the Applicant and the Protestants.  A Reply Brief was filed by the Applicant.  The record was closed by Interim Order dated March 24, 2006.


The hearing produced a transcript of 246 pages, thirteen (13) Applicant exhibits (one with 36 subparts), and five (5) Protestant exhibits.  This matter is now ready for a decision.

FINDINGS OF FACT


1.
The Applicant, AAA Alpine Taxi Cab Company, LLC (Alpine Taxi or Applicant), is a limited liability company organized under the laws of Pennsylvania.  Applicant Exhibit (Ex.) L, attached Articles of Organization.


2.
Alpine Taxi is 100% owned by Anthony Mira.  Tr. 32.



3.
Mr. Mira is also the 100% owner and manager of AAAA Moonlight Taxi Cab Company
 (Moonlight Taxi), a taxicab company providing call or demand service in the Borough of Carlisle and within an airline distance of ten (10) miles of the borough, under PUC Certificate No. A‑00118873.  Tr. 10-12, 14, 17, 32; Applicant Ex. B.


4.
Mr. Mira began working in the taxi business in 1998, when he was employed by Yellow Cab Company (Yellow Cab) in Harrisburg, PA.  Tr. 11.


5.
Mr. Mira worked at Yellow Cab from 1998 through 2001 as a taxicab driver.  Tr. 11.


6.
After leaving Yellow Cab, Mr. Mira ran a courier service named FA Courier Service in Carlisle, Pennsylvania.  Tr. 11.



7.
Mr. Mira started Moonlight Taxi in 2002 with one taxicab, and gradually added cabs to Moonlight Taxi’s operations.  Moonlight Taxi currently owns seven (7) vehicles, with four (4) vehicles in use as taxicabs.  Tr. 12‑13, 106.


8.
Moonlight Taxi currently retains 11 independent contract drivers to operate in its service territory.   Tr. 13.


9.
Mr. Mira perceived a need for additional taxi service in Harrisburg and formed Alpine Taxi to provide call or demand service in that area.  Tr. 19.


10.
In support of public demand or need for the additional service, Mr. Mira presented thirty-six (36) signed statements which were purportedly from various individuals and businesses in the Harrisburg, PA area.  Applicant Ex. A.  None of the persons who signed these statements were presented as witnesses at the hearing.  There was no non-hearsay evidence presented to corroborate these statements.


11.
The Protestants submitted three (3) signed statements which were in direct conflict with three of Applicant’s statements, in that the same person had indicated to the Protestants that current taxicab service was dependable, while indicating to the Applicant that additional service was needed.  Protestants’ Ex. 5 (P-5); Applicant Exs. A-4, A-31, A-32.


12.
There was no live witness testimony from any person who had been unable to obtain or had difficulty obtaining taxicab service in Harrisburg.  There was no live witness testimony from any person or business which would use Applicant’s proposed service.



13.
Mr. Mira’s assessment of additional taxicab need in the Harrisburg area was based on hearsay conversations with passengers.  Tr. 18.



14.
The testimony of Mr. Mira and Ms. Barnes, a Moonlight Taxi driver, concerning being approached in Harrisburg for rides, was ambiguous as to public demand or need for additional service, and there was no non-hearsay evidence that these fares were available because the customers had been unable to obtain other service.  There were also no details provided about the date of the request or the name, address and phone number of the person or person(s) requesting service.  Tr. 18, 129-130. 


15.
As the sole manager and supervisor of Moonlight Taxi, Mr. Mira is responsible for ensuring that the taxicabs are in running condition, for ensuring that vehicle equipment is functioning properly, for recruiting and hiring new drivers, and for training new drivers.  Tr. 14.


16.
Mr. Mira has personally trained all of the drivers currently operating taxis on behalf of Moonlight Taxi.  Tr. 14-15.


17.
Mr. Mira’s training regimen for Moonlight Taxi’s new drivers begins with the new driver riding in the passenger seat while Mr. Mira drives.  Mr. Mira provides training on the operation of the equipment, including the meter and radio, and shows the new drivers how to complete driver log sheets and daily vehicle inspection reports.  He also teaches them how to safely pick up passengers.  After new drivers receive insurance approval, Mr. Mira accompanies them as they operate the cab until he is satisfied with their level of training.  Tr. 15.  Mr. Mira intends to implement the same driver training program for Alpine Taxi that is in place at Moonlight Taxi.  Tr. 35.


18.
Alpine Taxi intends to utilize the same driver log sheets and vehicle checklists that are currently in use by Moonlight Taxi.  A copy of the proposed log sheet and vehicle checklist, which provides for a daily vehicle equipment safety check, was submitted as Applicant Exhibit C.  Tr. 35-36.


19.
Alpine Taxi’s proposed contractor application requires driver applicants to verify whether or not they have been convicted of a felony and it informs them that they may be required to undergo a drug screen.  The application also requests employment history and driving violations and accidents.  Tr. 52; Applicant Ex. E.  At present, Alpine Taxi does not intend to require state police background checks, although it may do so in the future.  Tr. 52-53.


20.
Alpine Taxi intends to hire drivers through contacts in the industry and through newspaper advertisements.  Tr. 35.    


21.
Moonlight Taxi’s assets consist of seven (7) vehicles (Ford Crown Victorias), seven (7) Nextel cellular phones, five (5) VHF radios, a radio repeater system with an antenna, 11 advertising roof lights, six (6) taxi meters, a Dell Computer, a safe, maintenance supplies, and various auto parts.  The equipment will be available to the Applicant’s operation.  Tr. 16-17, 103.


22.
Moonlight Taxi received total revenues of $63,995.37 against expenses of $58,741.48, for a net profit of $5,253.89 in 2005, according to the company’s year end income statement.  Tr. 55, 104-105; Applicant Ex. J.



23.
Alpine Taxi will initially lease garage space from Moonlight Taxi’s existing garage in Carlisle.  Tr. 31-32.



24.
Mr. Mira intends to transfer the ownership of one of Moonlight Taxi’s vehicles and a taxi meter to the Applicant upon approval of the Application.  Tr. 29, 32-33.



25.
Alpine Taxi has estimated start-up costs of $4,000 to begin initial operations in Harrisburg with one taxicab. These costs include the cost of the vehicle, liability insurance, paint, meter and radio installation, and vehicle registration.  Tr. 31.



26.
Mr. Mira currently has about $8,700 in cash to contribute to the start-up costs of Alpine Taxi, along with $11,000 in commercial credit and $5,000 in commercial credit accounts with auto parts stores.  Tr. 31; Applicant Ex. H.


27.
After start-up, Alpine Taxi will fund its operations from revenues. Tr. 56.


28.
Mr. Mira initially intends to utilize the same dispatching system for Alpine Taxi that is currently used at Moonlight Taxi.  Under this system, a customer’s call to a published landline phone number is forwarded directly into the taxicab via cellular phone to the cab driver on dispatch duty.  This cab driver then arranges for the customer to be picked up by an available cab.  Tr. 34, 111-112.


29.
Pamela Barnes, a taxicab driver for Moonlight Taxi, can dispatch and drive safely by pulling over, if conditions require it.  Tr. 141-142. 


30.
Mr. Mira intends for Alpine Taxi to have cabs which are uniform in vehicle make and color.  Tr. 26-27.  He also intends for all taxicabs to be equipped with roof lights with clearly lit advertising nameplates.  Tr. 48.



31.
Moonlight Taxi’s current tariff rate for taxi-service includes a $2.00 charge for the first one-fifth mile, 35 cents for each additional one-fifth mile, 35 cents for each one minute of waiting time, and a night surcharge of 50 cents.  Tr. 28, 41; Applicant Ex. D.


32.
Alpine Taxi’s proposed tariff is expected to include a lower initial pick-up charge than Moonlight Taxi’s rate, but with a slightly higher per-mile charge.  Tr. 28.


33.
Alpine Taxi’s tariff may be slightly higher than other taxicab tariffs, with a focus on quality and driver training.  Tr. 27-28.


34.
Moonlight Taxi currently has four registered vehicles operating, and all vehicles have insurance limits of $35,000. Tr. 45-46. Copies of Moonlight Taxi’s vehicle registrations and insurance cards were submitted as Applicant Exhibits F and G.



35.
Moonlight Taxi’s current Insurance agent, Chris McCoy of Research Underwriters, will be assisting in obtaining insurance coverage for Alpine Taxi.  Tr. 59; Applicant Ex. K.


36.
Moonlight Taxi has never been fined by the Commission and has never been found to be in violation of any regulations or statutes by the Commission.  Tr. 39.


37.
There is no evidence of record that Mr. Mira has ever been convicted of a felony or crime of moral turpitude.



38.
There are currently five (5) taxicab companies with certificated rights in and around Harrisburg:  American Taxi, Capital City Cab Service, Inc., Maher Saber d/b/a United Cab, Keystone Cab Service Inc., and Manuel Cardona and Julio Morales d/b/a Penn Central Taxi.  Tr. 226.


39.
Capital City, Keystone, and Penn Central have been fined by the Commission within the past twelve months for various regulatory violations.  The applicable docket numbers concerning these fines are A-00113875C0501, A-00118552C0403, and A‑00118453C0402 for Capital City, Keystone, and Penn Central, respectively.  Tr. 156-158, 205-206, 222‑223. 


40.
The volume of calls for taxicab service has decreased for Penn Central and Capital City.  Tr. 149, 220.


41.
Keystone and United have approximately 50 cabs operating currently, and are authorized to serve in Cumberland, Dauphin, York, Perry, and Adams Counties.  Tr. 168, 197, 231.



42.
Capital City has 42 cabs operating in its service territory, and is authorized to serve in Dauphin, Cumberland, Adams, York, and Perry Counties.  Tr. 222-223.

DISCUSSION


The Applicant seeks approval of its Application from the Commission, as evidenced by issuance of a Certificate of Public Convenience.  As stated in Section 1101 of the Public Utility Code, 66 Pa. C.S. §1101, “[u]pon the application of any proposed public utility and the approval of such application by the [C]omission evidenced by its certificate of public convenience first had and obtained, it shall be lawful for any such proposed public utility to begin to offer, render, furnish, or supply service within this Commonwealth.”



An Order of the Commission granting an application must be based upon substantial evidence.  Dutchland Tours, Inc. v. Pa. Public Utility Commission, 19 Pa. Commw. 1, 337 A.2d 922, 925 (1975).  The term “substantial evidence” has been defined by the Pennsylvania courts as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Railway v. Pa. Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980).



The legal standards for approval of a motor carrier application are set forth in the Public Utility Code and Commission regulations.  Section 1103(a) of the Public Utility Code, 66 Pa. C.S. §1103(a), states as follows:
A certificate of public convenience shall be granted by order of the commission, only if the commission shall find or determine that the granting of such certificate is necessary or proper for the service, accommodation, convenience, or safety of the public.  The commission, in granting such certificate, may impose such conditions as it may deem to be just and reasonable.


The Commission has promulgated the following evidentiary criteria in 52 Pa. Code §41.14:
§ 41.14. Evidentiary criteria used to decide motor common carrier applications--statement of policy.

(a)
An applicant seeking motor common carrier authority has a burden of demonstrating that approval of the application will serve a useful public purpose, responsive to a public demand or need.

(b)
An applicant seeking motor common carrier authority has the burden of demonstrating that it possesses the technical and financial ability to provide the proposed service.  In addition, authority may be withheld if the record demonstrates that the applicant lacks a propensity to operate safely and legally.  In evaluating whether a motor carrier applicant can satisfy these fitness standards, the Commission will ordinarily examine the following factors, when applicable:


(1)
Whether an applicant has sufficient capital, equipment, facilities and other resources necessary to serve the territory requested.


(2)
Whether an applicant and its employees have sufficient technical expertise and experience to serve the territory requested.


(3)
Whether an applicant has or is able to secure sufficient and continuous insurance coverage for all vehicles to be used or useful in the provision of service to the public.


(4)
Whether the applicant has an appropriate plan to comply with the Commission’s driver and vehicle safety regulations and service standards contained in Chapter 29 (relating to motor carriers of passengers).


(5)
An applicant’s record, if any, of compliance with 66 Pa. C.S. (relating to the Public Utility Code), this title and the Commission’s orders.


(6)
Whether an applicant or its drivers have been convicted of a felony or crime of moral turpitude and remains subject to supervision by a court or correctional institution.

(c)
The Commission will grant motor common carrier authority commensurate with the demonstrated public need unless it is established that the entry of a new carrier into the field would endanger or impair the operations of existing common carriers to an extent that, on balance, the granting of authority would be contrary to the public interest.

(d)
Subsections (a) and (c) do not apply to an applicant seeking authority to provide motor carrier of passenger service under §§29.331 - 29.335 (relating to limousine service.)



In Application of Blue Bird Coach Lines, Inc., 72 PA PUC 262, 271 (1990) (Blue Bird), the Commission stated that a motor common carrier applicant has a bipartite burden of proof under 52 Pa. Code §41.14.  Applicants must demonstrate: (a) that the proposed service will serve a useful public purpose, responsive to a public demand or need; and, (b) that they possess the requisite technical and financial ability to provide the proposed service.  A showing of the inadequacy of existing service is no longer required.  Morgan Drive Away, Inc. v. Pa. P.U.C. (Morgan Drive Away, Inc.), 512 A.2d 1359 (Pa. Cmwlth. 1986); Seaboard Tank Lines, Inc. v. Pa. P.U.C., 93 Pa. Commw. 601, 502 A.2d 762 (1985).  


In Blue Bird, the Commission further explained the evidentiary burden concerning public demand or need as follows: 
When, through relevant, probative, competent and credible evidence of record, a motor common carrier applicant has shown that the applicant’s proposed service will satisfy the supporting witnesses’ asserted transportation demand/need, the applicant has sustained its burden of proof under subsection 41.14 (a) by establishing that, “approval of the application will serve a useful public purpose, responsive to a public demand or need.”  

*      *     *
The witnesses supporting a motor common carrier application must be legally competent and credible . . ., and their testimony must be probative and relevant to the application proceeding . . . . The supporting witnesses must articulate a demand/need for the type of service embodied in the application . . . . Moreover, the supporting witnesses must identify Pennsylvania origin and destination points between which they require transportation, and these points must correspond with the scope of the operating territory specified in the application. . . . . [citations and footnotes omitted]. 
Id. at 274-275.



Furthermore, in Blue Bird, the Commission stated that it considered “demand” and “need” as used in 52 Pa. Code §41.14(a) to be “interchangeable terms.”  Id. at 272.



Evidence of requests received by an applicant for service may be offered by the applicant to establish need for the service.  52 Pa. Code §3.382(a).  The weight to be attributed to request evidence depends upon the extent to which the alleged requests are substantiated by specific details such as the date of each request, the name, address and phone number of the person requesting service, the nature of the service requested on each occasion, including the persons to be transported, and the origin and destination of the requested transportation, and whether the applicant provided the service, or referred the service to another carrier, and if so, to which carrier.  52 Pa. Code §3.382(a).  


Regarding technical fitness, in its decision in Application of Adgebola Ige, t/a Globe Limousine Service, Order, entered August 7, 1991, at Docket No. A-00108943, 1991 Pa. PUC Lexis 161, the Commission has stated:

An applicant must have the technical capacity to meet the need for the proposed service in a satisfactory fashion. An applicant must possess sufficient staff and facilities or operating skills to make the proposed service feasible, profitable, and a distinct service to the public.

Id.  1991 Pa. PUC Lexis 161 at *8.  (Emphasis added.)



In order to prove that it possesses the requisite financial fitness, the applicant should possess the financial ability to give reliable and respectable service to the public.  Applicant should own or should have sufficient financial resources to obtain the equipment needed to perform the proposed service.  Re Perry Hassman, 55 Pa. PUC 661, 662 (1982).



After an applicant for motor carrier authority has met its burden of proving public demand or need and fitness, the next consideration is whether the record demonstrates a lack of propensity on the part of the applicant to operate safely and legally.  This finding must be based upon the totality of a record which demonstrates conclusively that an applicant will not operate safely or legally.  The applicant does not have an affirmative duty to prove that it will operate safely and legally.  See, Application of Mahmoud Awad, Docket No. A-00119891, Commission Order acknowledging finality of ALJ Cocheres’ Initial Decision entered January 3, 2005.



If the totality of the record fails to establish a lack of propensity to operate safely and legally, and the public demand and fitness requirements are met, then the applicant is entitled to a grant of authority commensurate with the demonstrated public need, unless it is shown that the entry of a new carrier into the field would endanger or impair the operations of existing common carriers to such an extent that, on balance, the granting of authority would be contrary to the public interest.  52 Pa. Code §41.14(c).  The burden of proof concerning endangerment or impairment, which is placed upon Protestants, is quite heavy.  Morgan Drive Away, Inc., supra.  It is not satisfied by showing mere diversion of traffic volume. Blue Bird, 72 Pa. PUC at 286.



It is within these parameters that a decision on a motor common carrier application case must be decided.  Using these criteria, I find, for the following reasons, that Alpine Taxi has not established a public demand or need for additional taxicab service and that its Application should therefore be denied.  However, in the event that the Commission disagrees with this finding, I have also provided an analysis of the remaining evidentiary criteria and conclude, for the reasons set forth below, that the Application should otherwise be approved.  
Useful Public Purpose and Responsive to Demand or Need – §41.14(a)


As indicated in its Main Brief, the Applicant Alpine Taxi relied primarily upon its thirty-six (36) signed statements of need from area individuals and businesses to meet its evidentiary burden under 52 Pa. Code §41.14(a).  Applicant supplemented these statements with the live testimony of owner Anthony Mira, and Pamela Barnes, a taxi driver for Moonlight Taxi, an affiliate of the Applicant.  Applicant contended that the 36 statements, as supplemented by the live witness testimony as to need, were clearly sufficient to meet its burden of proof.  Applicant Main Brief (M.B.), pp. 13-15.  


The Protestants disagreed that Applicant had demonstrated public demand or need.  First of all, Protestants argued that the 36 statements had limited value, as some were directly refuted through Protestants Exhibit P-5, and others were in Moonlight’s Taxi’s service area rather than the service area sought in the Application.  Protestants further contended that these statements did not even rise to the level of affidavits,
 and that the use of paper evidence rather than live witnesses, denied Protestants the right of cross-examination and due process.  In addition, Protestants asserted that the statements failed to comply with Commission regulations at 52 Pa. Code §§3.382 and 3.381(c)(1)(iii)(A)(III)
 concerning proof of public demand or need and failed to specify a grievance against a particular provider.  Lastly, Protestants contended that, even if Applicant was correct in its assessment of need, the approval of Applicant’s initial one-cab operation would do very little to help the situation and could actually impede the efficient dispatch of taxicabs in Harrisburg.  Protestant M.B. pp. 10-12.


Applicant responded to Protestants’ arguments in its Reply Brief, and contended that its 36 statements, which were verified, were in compliance with 52 Pa. Code §3.381(c)(1)(iii)(A)(III) in that they provided specific information about the supporting party and intended use of the service, and that statements of grievances against existing providers were not required.  Applicant asserted that all of the statements came from individuals and businesses within the applied-for territory.  Applicant further claimed that the evidence of need in the instant case was far superior to the evidence found to be sufficient by the Commission in the recent Application of Taxi USA/Pennsylvania, Inc., Docket No. A-00121484, Opinion and Order entered May 17, 2006.  In addition, Applicant asserted that it was not required to satisfy the total need for taxicabs in the Harrisburg area in order for its application to be approved.  Applicant Reply Brief (R.B.), pp. 1-3.


I agree with the Protestants that the use of the 36 statements to support public demand or need, rather than live witnesses, denies Protestants the opportunity to cross-examine these witnesses.  It further denies the presiding officer the opportunity to observe witness credibility; a factor deemed essential in Blue Bird, supra, for ascertaining the need for the service.  The 36 statements are clearly hearsay, in that they are out-of-court statements offered in court to prove the truth of the matters therein.  Commonwealth v. Harvey, 446 Pa. Super. 395, 666 A.2d 1108 (1995).  While strict rules of evidence have been relaxed in agency hearings under the Commonwealth’s Administrative Agency Law,
 there has not been an abandonment of
all rules, and the courts of this Commonwealth have circumscribed the occasion and use of hearsay evidence in agency proceedings.  A.Y. v. Commonwealth of Pa, Department of Public Welfare, 537 Pa. 116, 641 A.2d 1148 (1994).  As stated by the Commonwealth Court in Bleilevens v. Commonwealth of Pa., State Civil Service Commission, 11 Pa. Commw. 1, 312 A.2d 109 (1973):
The Hearsay Rule is not a technical rule of evidence but a basic, vital and fundamental rule of law which ought to be followed by administrative agencies at those points in their hearings when facts crucial to the issue are sought to be placed upon the record.  Indeed, an adjudication of an administrative agency may not be founded wholly on hearsay evidence. . . .



In Walker v. Unemployment Compensation Board of Review (Walker), 27 Pa. Commw. 522, 367 A.2d 366 (1976), the Commonwealth Court established the following rules concerning the use of hearsay in administrative proceedings: 

(1)
Hearsay evidence, properly objected to, is not competent evidence to support the findings of the Board; (2) Hearsay evidence, admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand.  [citations omitted]



In the instant case, the Protestants did not object to the admission of Applicant’s 36 statements on the basis of hearsay and lack of opportunity to cross-examine.  Thus, under the Walker rule, these statements may support a finding of need if corroborated by any competent record evidence.


The Applicant contended that the 36 statements were supported by the live testimony of Mr. Mira, at transcript page 18, and Ms. Barnes (Tr. 129).   Applicant M.B., pp. 5, 14.  At transcript page 18, Mr. Mira testified as follows:
. . .[W]hen I first started [at Moonlight Taxi], I was the sole driver.  I can recall taking a customer up to the Amtrak bus station and as soon as I dropped off my customer, other customers who were waiting at the Amtrak bus station recognized my cab, tried to get into my car to go somewhere else in Harrisburg.  And also, from talking with my customers that I’ve taken up to Harrisburg . . . telling me that it’s been difficult to get a car in a reasonable amount of time.
As noted above, Mr. Mira’s assessment of need is based upon hearsay conversations with passengers and these conversations, under Walker, supra, would require their own corroboration.  Hearsay simply cannot corroborate hearsay.  Mr. Mira’s testimony regarding passengers that tried to enter his cab for a Harrisburg destination and Ms. Barnes’ testimony about her cab being flagged down in Harrisburg (Tr. 129) are ambiguous as to need without further corroborating non-hearsay evidence that the fares were available because the customers were unable to obtain other service.
  


On the basis of this record, I conclude that there is no corroboration of the Applicant’s 36 hearsay statements as to need by any competent, non-hearsay evidence of record.



The Applicant has asserted, however, that the 36 statements are authorized in transportation proceedings by Commission regulation at 52 Pa. Code §3.381(c)(1)(iii)(A)(III).
Applicant R.B., p.1.  In effect, the Applicant is contending that the Commission has carved out an exception to the hearsay rule for these proceedings.  Applicant argued that these 36 statements provide the necessary detail required by the above-cited regulation.  Protestants dispute the Applicant’s assertion. 


I disagree with the Applicant that 52 Pa. Code §3.381(c)(1)(iii)(A)(III) authorizes the use of verified statements concerning need, in lieu of live witness testimony, in protested application proceedings.  The caption of the regulatory subsection at 52 Pa. Code §3.381(c)(1)(iii), which controls subsection (A)(III), clearly indicates that the verified statement procedure is applicable to establishing need in unprotested applications.  The applicable portion of the regulation, at 52 Pa. Code §3.381(c)(1)(iii), iii(A), and iii(A)(III), is shown below:

(iii)
Failure to file protests.  If no protest is filed with the Commission on or before the date specified in the Pennsylvania Bulletin or if all protests have been withdrawn at or prior to the hearing, the Commission may take either of the following actions:
(A)
Consider the application without holding an oral hearing if it deems the facts are sufficient as in the application or as determined from additional information as the Commission may require of the applicant.  An application processed under this section, without oral hearing, will be determined on the basis of verified statements submitted by the 
applicant and other interested parties. [emphasis supplied]

*
*
*
*
*
*
*
*


(III)
Verified statements of the supporting party or firm 


shall be in paragraph form and shall contain the 


following information, as applicable:



(a)
The legal name and domicile of the 



supporting party or firm.



(b)  
The identity and qualifications of the person 


making the statement for supporting party or firm.


(c)
A general description of the supporting 


party, organization or operations.



(d)
The volume and frequency of intended use.



(e)
Specific or representative origins and 


destinations, or both.



(f)
The type of service required—persons, 


group movements, tours, call or demand, scheduled, 

and the like.



(g)
Similar applications supported—pertinent 


docket numbers.


(h)
Other information deemed pertinent.


It is without question that this proceeding involved a protested application, no protests were withdrawn, and the matter proceeded to an oral evidentiary hearing before an administrative law judge.  Thus, by its terms, 52 Pa. Code §3.381(c)(1)(iii)(A)(III) is not even applicable to this proceeding, and does not provide an exception to the hearsay rule for the 36 statements.  


There is a Commission regulation at 52 Pa. Code §3.382(a), which addresses the submission of service request evidence by applicants in protested application proceedings.  That regulation specifies that witness demeanor and credibility will be considered and that the weight to be given the testimony will depend upon the extent to which the alleged service requests are substantiated by detail such as the date of each request and the names, addresses, and phone numbers of the person or company requesting service.  However, the 36 statements cannot be considered requests for service under 52 Pa. Code §3.382(a), as they are clearly intended to support a general need for taxicabs in a service area, rather than provide a specific, defined request for the Applicant’s service, as contemplated by the regulation.  Moreover, there is no evidence that the businesses and individuals providing the 36 statements ever requested service from the Applicant; instead, it appears that the Applicant requested the statement of need from these entities.



As mentioned previously, the Applicant did present nonspecific testimony about requests for service to Harrisburg destinations while he was driving a cab for Moonlight Taxi and Ms. Barnes also presented testimony about being flagged down for rides while in Harrisburg.  Tr. 18, 129-130.  However, I agree with the Protestants that this testimony was too vague to be considered evidence of need under 52 Pa. Code §3.382(a).  Protestants M.B., pp. 11-12.  The testimony provided no detail as to the dates of the alleged service requests or the names, addresses, and telephone numbers of the person or company purportedly requesting service.  Ms. Barnes’ testimony was not clear about whether the requests involved a Harrisburg destination.  Since the testimony of Mr. Mira and Ms. Barnes did not meet the standards set forth in 52 Pa. §3.382(a), I have not accorded it evidentiary weight.


The Applicant further contended that its evidence as to need was far superior to the evidence of need found to be adequate by the Commission in Taxi USA/PA, supra.  I have reviewed the Taxi USA/PA Opinion and Order and Initial Decision and conclude that it can be readily distinguished from the instant case.  First of all, I note that, in Taxi USA/PA, the Commission specifically adopted and incorporated by reference the Findings of Fact of Administrative Law Judge Angela T. Jones (ALJ Jones), unless overruled or modified by the Opinion and Order.  I further note that in Taxi USA/PA, the applicant apparently submitted statements of need from businesses which may have been similar to the 36 statements provided by Mr. Mira herein.  However, I find that, in contrast to the instant case, the statements of need in Taxi USA/PA were corroborated by live witness testimony.  This is shown in Finding of Fact #52, wherein it is indicated that witness M. Scott Shellenberger had been employed at a bar and restaurant located within the applied-for territory and had experienced problems relative to calling for cab service for clients.  Mr. Shellenberger also had canvassed other business establishments and had supported his own testimony with statements from these businesses.  In contrast, in the instant case, there was absolutely no testimony of record from anyone who called to obtain cab service either to or from the Harrisburg area and had difficulty obtaining service. 


Furthermore, in contrast to Taxi USA/PA, the Protestants herein submitted their own statements which directly refuted some of the statements of need which had been presented by the Applicant.  While the Protestants’ statements constitute hearsay, they nonetheless cast doubt on the credibility of the other 33 statements and the process of obtaining these signatures.


For the above reasons, I do not find Taxi USA/PA to be applicable herein.  The Applicant would have the Commission greatly expand the holding in that case to essentially allow for a completely paper proceeding regarding public demand or need, with no corroboration by any witness who is subject to cross-examination.  While Commission regulations at 52 Pa. Code §3.381(c)(1)(iii)(A)(III) provide for the filing of verified statements in the form used by the Applicant in the 36 statements, these statements are to be used for unprotested applications, not protested applications which are heard before an administrative law judge.  If used, the statements should have been corroborated by live witness testimony, as was done in Taxi USA/PA.


However, I agree with the Applicant that it was not required to satisfy the total need for taxicabs in the Harrisburg area in order for its application to be approved.  The evidentiary criteria in 52 Pa. Code §41.14(a) only require that Applicant establish a public demand or need for the proposed service.  I also agree that the Applicant is not required to set forth grievances against existing providers.  A showing of inadequacy of existing service is no longer required for approval of a taxicab application.  Seaboard Tank Lines, Inc. v. Pa. P.U.C., supra.  


Since the Applicant has failed to supply competent corroborative testimony concerning the 36 hearsay statements of need, and other testimony as to need was either based on further uncorroborated hearsay or was ambiguous, I must find, based upon this record, that the Applicant has failed to establish public demand or need.  However, in the event the Commission disagrees, I have provided an analysis of the other evidentiary criteria.
Technical Fitness—§41.14(b)


Applicant asserted that it had demonstrated the technical fitness necessary to provide the proposed taxi service in and around Harrisburg.  It emphasized Mr. Mira’s experience with owning and operating affiliate Moonlight Taxi, a growing, profitable taxicab company in a neighboring county, while receiving no violations or fines from the Commission.  It indicated that Moonlight Taxi’s equipment and garage space was available to the Applicant and that Moonlight Taxi would also transfer a taxicab and taxi meter to the Applicant upon certification.  Applicant M.B., pp. 15-16.


Applicant stated that it had introduced exhibits of proposed vehicle safety checklists, driver logs, and other documents which indicate an understanding of the requirements necessary to operate a taxi company.   It further described its dispatching system, which it contended was very similar to the dispatching system used in Taxi USA/PA.  Applicant also emphasized that Moonlight Taxi’s insurance agent would assist in obtaining necessary coverage for Alpine Taxi.  Applicant Exs. C, F, G, and K; Applicant M.B., pp. 15-16.


Applicant explained its application procedure and training regimen.  The application will require driver applicants, who will be independent contractors, to verify their driving records and felony convictions, and it informs them that they may be required to undergo a drug screen.  Unlike Taxi USA/PA, Alpine Taxi does not have mandatory drug screening and does not intend to require state police background checks, although it may require background checks in the future.  Taxi USA/PA, supra, p. 3; Tr. 52-53; Applicant Ex. E.



In their Main Brief, Protestants questioned Applicant’s technical expertise to run a taxicab business ability due to its owner’s failure to hire a dispatcher for Moonlight Taxi after four years of operation.  Moonlight Taxi’s drivers must simultaneously dispatch through cell phones while they are driving, and Applicant intends to institute the same type of dispatch system.  The Protestants contended that this system is “an accident waiting to happen” and cannot be done consistently without either compromising safety or ignoring incoming calls for service.  Protestants cited to cases in other jurisdictions wherein damages were paid due to accidents resulting from cell phone usage while driving.  Protestants M.B., pp. 14-15.


Protestants further argued for a finding of lack of technical expertise based upon Applicant’s failure to have a principal office for its operation, rather than a post office box.  It cited to 52 Pa. Code §23.51(a) as requiring a principal office for the posting of tariffs and tariff changes.  Protestants further questioned Applicant’s use of a Carlisle-based cellular number in its Application.  Protestants M.B., pp. 15-16.  



I have reviewed the record and conclude that the taxicab driver dispatch system proposed to be utilized by the Applicant is essentially the same as was to be used by Taxi USA/PA in its recently approved application.  In that case, as noted in Finding of Fact No. 24 of ALJ Jones’ Initial Decision, there was not proposed to be an office dispatcher as “the drivers through the cell phone can dispatch and drive.”  Also, in the instant case, Applicant witness Pamela Barnes testified that she could dispatch and drive safely by pulling over, if conditions required it.  Tr. 141-142.  Ms. Barnes’ testimony was not rebutted by Protestants’ witnesses. 


I do not view the failure to have a street address or Harrisburg phone number as indicative of Applicant’s lack of technical expertise.  Rather, these matters are timing issues.  Applicant testified, at Tr. 119, that it intends to maintain a principal office upon certification.  Applicant will also want to have a Harrisburg phone number for customer contact purposes, upon receipt of certification.    



I have concluded that, using the criteria in 52 Pa. Code §41.14(b)(1) through (6), Applicant has sustained the burden of demonstrating its technical ability to provide the proposed service, with one exception as noted below.  Mr. Mira’s track record at Moonlight Taxi shows that Applicant possesses the technical capacity to provide the proposed service in a satisfactory fashion.  Applicant also proposed to offer a “premiere” service which focuses upon quality and driver training.  Tr. 27-28.   It will have access to equipment and spare parts, and will have a vehicle and taxi meter transferred to it from Moonlight Taxi.  Tr. 29, 32-33, 103.  Evidence of insurance (Form “E”) will be required and will need to be approved as a condition of certification.  There is no evidence that the Applicant has been convicted of a felony or a crime of moral turpitude.


However, I find that the driver application process must be modified.  For safety purposes, driver record checks, drug testing and a criminal background check of prospective drivers should be made mandatory, as a condition of Applicant’s certification.  See, 66 Pa. C.S. §1103.  In Taxi USA/PA, the Commission specifically noted, with approval, that the driver hiring process included driver record checks and drug testing, as well as background and child and spousal abuse checks.  Taxi USA/PA, p. 3.  While the Applicant’s driver application requires authorization for various background checks to be performed, it is not clear that the checks will, in fact, be consistently performed.  The Applicant simply cannot rely on self-reporting of driving records and criminal history, as is provided for in the proposed driver application in Applicant Ex. E.  
Financial Fitness—§41.14(b)


Applicant asserted that financial fitness had been established in that evidence of over $8,000 in cash was available to meet one-time start-up costs of $4,000, along with $11,000 in commercial credit and $5,000 in commercial credit accounts with auto parts stores.  After the initial start-up costs, the ongoing expenses of Alpine Taxi would be paid out of revenues from operations.  Also, according to Applicant, Mr. Mira had already proven his financial fitness as he profitably operated Moonlight Taxi for the past four years.  Applicant contended that it had submitted more evidence of financial fitness than was submitted and found to be sufficient in Taxi USA/PA.
 Applicant M.B., p. 17.


The Protestants disagreed that financial fitness had been established.  They contended that the Applicant should have shown more than a 2005 profit of about $5,300 for Moonlight Taxi if it had sufficient financial acumen.  It averred that Applicant would be relying upon Moonlight Taxi’s resources to support its operation, and that Moonlight Taxi’s books of account (balance sheet and income statement) showed glaring discrepancies and minimal resources.  Protestants Exs. P-2 and P-3.  It questioned why Applicant’s owner did not simply apply for expanded authority for Moonlight Taxi rather than form a new company.  It averred that the transfer of vehicles between the two entities would create additional regulatory expense and confusion.  Protestants M.B., pp. 8-9, 12-14.


Applicant responded that it had no intention of relying upon Moonlight Taxi for its operation, and that it had sufficient resources of its own to meet start-up costs.  It averred that continuing operations would be paid for out of operating revenues from day one.  It explained that the alleged account discrepancy for Moonlight Taxi was the result of comparing “apples to oranges”, in that Protestants were comparing a balance sheet as of December 6, 2005, to an income statement as of December 31, 2005.  It indicated that it was quite common for related businesses such as Moonlight Taxi and Alpine Taxi to be separately incorporated for accounting and other reasons, and that the fact Mr. Mira chose to form a separate entity rather than expand the certification of Moonlight Taxi was irrelevant.  Applicant R.B., pp. 4-5. 


I find that the Applicant has established the financial fitness necessary to provide the proposed service.  Although it would be preferable for the Applicant to have greater resources at its disposal, it has minimally sufficient resources to meet identified start-up costs and to commence operations.  I agree with the Applicant that the Protestants are making an invalid balance sheet and income statement comparison concerning Moonlight Taxi, and that these documents fail to establish financial irresponsibility.  I note also that Moonlight Taxi will transfer a vehicle to Alpine Taxi upon certification, and avoid the multiple transfer costs and confusion mentioned by the Protestants.  I further agree that the owner’s decision to separately incorporate is a management decision and is not relevant to financial fitness.
Lack of propensity to operate safely and legally—§41.14(b)


As stated previously, the Applicant does not have an affirmative duty to prove that it will operate safely and legally.  Rather, a finding of lack of propensity to operate safely and legally must be based upon the totality of the record.  It does not appear that either party specifically briefed this issue, and apparently it is now uncontested.



During the hearing, the Protestants introduced a Commission Secretarial Letter, dated October 13, 2003, which provided notice of the suspension of Moonlight Taxi’s operating rights for expiration or cancellation of insurance.  Protestants Ex. 1; Tr. 63.  However, Mr. Mira explained that Moonlight Taxi’s insurance had never lapsed; rather, the notice of suspension was triggered by the cancellation of insurance under a former name.
  



Applicant’s evidence in this case has demonstrated familiarity with and respect for Commission regulations and statutes.  Moonlight Taxi, which is 100% owned by Applicant’s owner Mr. Mira, has never been fined by the Commission and has never been found to be in violation of any regulations or statutes by the Commission. Tr. 39.  Applicant has also submitted daily vehicle check lists to be used by the drivers and has indicated that it will emphasize quality and driver training in its operations.  Applicant Ex. C; Tr. 27-28, 36.  The modifications to the driver application process, which I would require as a condition of certification, have been previously addressed.


Accordingly, I find that, with the changes to the driver application procedure, the record as a whole does not demonstrate a lack of propensity to operate safely and legally.  This finding would remove any impediment to approval of the application on the basis of unsafe or illegal operational propensity.
Endanger or Impair Existing Operations—§41.14(c)



Applicant correctly stated that the Protestants have the burden of proving that entry of a new carrier would endanger or impair existing operations so that, on balance, the
granting of the authority would be contrary to the public interest.  Morgan Drive Away, Inc., supra.  Applicant contended that the Protestants failed to present any financial data or any other evidence that Applicant’s initial on-cab operation would endanger their 40 or 50 cab, multi-
county operations.  Instead, the Protestants relied upon testimony of current employees that the volume of calls had recently decreased.  Applicant M.B., pp. 17-18; Tr. 149, 220.


The Protestants asserted that they had shown impairment on existing carriers from even an initial one-cab operation, as planned by the Applicant.  They contended that the Applicant’s real plan was to gain entry into the Harrisburg market and then rapidly expand,
which could drive several existing carriers out of business.  They contended that ALJ Jones had
found that Moonlight Taxi’s operations would be damaged by competition in Taxi USA/PA., Finding of Fact #84.  They further indicated that competition was so intense that multiple companies were racing for the same call, that call volumes had declined, and that the Applicant had failed in its efforts to connect this decline to service inadequacy of existing carriers.  To explain their fines and violations, Protestants alleged that scrutiny of their operations, in the shadow of Commission headquarters, was bound to be more intense, and that this factor explained Moonlight Taxi’s clean compliance record as compared to the Protestants’ records.  Protestants M.B., pp. 13-14, 16‑17. 


Based upon review of the record, I conclude that Protestants have failed to meet their burden of showing that entry of a new carrier would endanger or impair existing operations.  I agree with the Applicant that no financial data was submitted by the Protestants and that, in accordance with Blue Bird, supra,
 a showing of mere traffic diversion is insufficient to meet the burden of proof.  I further find, contrary to Protestants’ contentions, that ALJ Jones did not find in Taxi USA/PA that Moonlight Taxi’s operations would be damaged by Taxi USA/PA’s entry.  Instead, Finding of Fact #84 in the Initial Decision, states:  “Mr. Mira believes the application will damage his operation because it would limit the growth of his business.”  Thus, Finding of Fact #84 is simply a statement of Mr. Mira’s position and is not a finding of impairment by ALJ Jones.
Conclusion



As stated above, I conclude that, based upon this record, the Application must be denied for failure to establish public demand or need.  If the Commission disagrees with this conclusion, I have provided an analysis of the remaining evidentiary criteria in 52 Pa. Code §41.14, for the consideration of the Commission.  I conclude that the Applicant has met its burden of proof with respect to technical and financial fitness, with the modification of the driver application process as explained above, and that the record as a whole does not show a lack of propensity to operate safely or legally.  I further conclude that the Protestants have not met their burden of proof that entry of a new carrier would endanger or impair existing operations.  
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §§102, 1103.


2.
Applicant has the burden of proof as to public need or demand and as to technical and financial fitness.  66 Pa. C.S. §332(a), 52 Pa. Code §41.14(a) and (b).



3.
Hearsay evidence, even if not objected to, may not support a finding of fact unless it is corroborated by competent evidence of record.  Walker v. Unemployment Compensation Board of Review, 27 Pa. Commw. 522, 367 A.2d 366 (1976).


4.
Applicant has not sustained its burden of proving that approval of the Application will serve a useful public purpose, responsive to a public demand or need.  52 Pa. Code §41.14(a).


5.
Since the Applicant has not sustained its requisite burden of proof, the Application must be denied.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Application of AAA Alpine Taxicab Company, LLC, at Docket No. A-00121832, is denied.



2.
That the proceeding captioned as Application of Alpine Taxicab Company, LLC, and docketed at A-00121832, is terminated and the record is marked closed.

Date:
May 24, 2006




_________________________________







Kandace F. Melillo








Administrative law Judge
	� 	On December 10, 2005, Matthew J. Kiehlmeier, Assistant Manager of Hooters of Harrisburg, apparently signed a verified statement for the Applicant indicating that existing taxicab service was not dependable.  Applicant Exhibit A-31.  On January 26, 2006, the same Mr. Kiehlmeier apparently signed a verified statement on behalf of the Protestants, indicating that existing taxi cab service was dependable.  Protestants Exhibit P-5.


	�	AAAA Moonlight Taxicab Company, LLC was originally certificated under the name “Anthony J. Mira t/d/b/a Moonlight Taxicab Company.”  The official name was changed to AAAA Moonlight Taxicab Company, LLC, as evidenced by the Commission’s Secretarial Letter dated October 21, 2003.  Tr. 108-109; Applicant Ex. B. 


	�	Only one of the 36 statements is notarized and that is Ex. A-31:  the statement of Matthew J. Kiehlmeier.  


	�	 Protestants cite to 52 Pa. Code §3.381(c)(iii), but quote from 52 Pa. Code §3.381(c)(1)(A)(III) concerning verified statements.  I have interpreted their argument as relating to 52 Pa. Code §3.381(c)(1)(iii)(A)(III), as noted above.  


	�	See, 2 Pa. C.S. § 505.


	�	I agree with the Protestants that the Applicant’s case would have been strengthened considerably by producing a few independent witnesses (not employed by an affiliate company) to demonstrate need.  Protestants M.B., p. 11.  Applicant did not explain why at least some of the entities which signed the statements could not have been presented as witnesses at the hearing.


	�	 At that time, Moonlight Taxi had changed its name from Anthony J. Mira, t/d/b/a Moonlight Taxicab Company to Moonlight Taxicab Company, LLC.  Tr. 110.  A Commission Secretarial Letter, dated October 21, 2003, noted the name change and indicated that Moonlight Taxi had complied with the necessary tariff and insurance requirements.  Applicant Ex. B.


	� 	In Blue Bird, supra, at page 286, the Commission observed that, in accordance with well-established authority, no carrier has a right to be granted freedom from competition.  Mobilfone of Northeastern Pennsylvania, Inc. v. Pa. P.U.C., 73 Pa. Commw. 340, 351, 458 A.2d 1030, 1037 (1983).  Therefore, a mere potential for traffic diversion is insufficient to sustain a protesting carrier’s burden of proof under 52 Pa. Code §41.14(c).
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