DEADLINES – What’s Due When?©
I.
Filing Deadlines.


A.
Debt Counseling Requirement – a.k.a “The Ticket In”.

Because Section 109 is captioned “Who may be a debtor”, it appears that §109(h) actually sets up debt counseling as a jurisdictional requirement for debtors.  If a debtor who is an individual fails to file a certificate of credit counseling with his or her petition in accordance with § 521(b)(1) and § 109(h)(1), the debtor is not eligible to be a debtor under the Bankruptcy Code and dismissal is appropriate.  See, In re Duncan, 418 B.R. 278, 281 (8th Cir. BAP 2009) In re Dixon, 338 B.R. 383, 389 (B.A.P. 8th Cir. 2006); In re LaPorta, 332 B.R. 879, 883 (Bankr. D. Minn. 2005) ("The statute is utterly clear. The performance of credit counseling pre-petition is a first-level requirement for any individual who seeks bankruptcy relief.").

Attached to the Petition should be “Exhibit D - Individual Debtor’s Statement of Compliance with Credit Counseling Requirement”.   This is where the debtor(s) state whether they have completed pre-petition credit counseling, or seek a waiver.  Under §521(b) and Bankruptcy Rule 1007(b)(3) and (c), either a certificate from the approved credit counseling agency attesting to the fact that the debtor has received the required counseling, a certification under §109(h)(3), or a request for a determination under §109(h)(4) should be filed with an individual’s voluntary petition.


The case law indicates that it will be very difficult to meet the requirements to obtain an extension of time, allowing the debtor to receive the credit counseling post-petition.  The courts are emphasizing that each element of the statute must be met, in order to obtain an extension.


Basically, if the debtors have not received the credit counseling pre-petition, the credit counseling certificate will not comply with the Code’s requirement.  It appears that debtors will have 14 days to file a copy of their credit counseling certificate with the court.  See, Fed.R.Bankr.P. 1007(c).


B.
A Certificate Of Completion Of A Personal Financial Management



Course – a.k.a. “The Ticket Out”.


The personal financial management course certificate, as proscribed by the appropriate Official Form, must be filed in a Chapter 13 case.  See, Fed.R.Bankr.P. 1007(b)(7).  In a Chapter 13, this Form must be filed “no later than the date when the last payment was made by the debtor as required by the plan” or the filing of a motion for discharge under §1328(b).  See, Fed.R.Bankr.P. 1007(c).


Debtors should be encouraged to complete the personal financial management course early, so that they do not forget about it and jeopardize their discharge, and because the information they receive may assist them in successfully completing their Chapter 13 case.


C.
Pay Advices.


In a Chapter 13 bankruptcy, a debtor must file with the Court –

(6)  Copies of all “pay advices” (pay stubs) that the debtor has received within 60 days before the date of filing;

See, Federal Rule of Bankruptcy Procedure 1007(b)(1)(E).


The pay advices “shall” be filed within 14 days.  See, Fed.R.Bankr.P. 1007(c).  This deadline can be extended by the Bankruptcy Court.  Id.

If a debtor fails to file the pay advices within 45 days (plus up to an additional 45 days if granted by the Court) after the date of the filing of the petition, the case is “automatically dismissed” on the 46th day under §521(i)(1).  In reality, the dismissal is generally not “automatic” after 45 days, but cases where no payment advices have been filed (or an affidavit that the debtor has not received any payment advices within the previous 60 days) will be dismissed upon the Chapter 13 Trustee’s motion, a creditor’s motion, or at some point, by the court.


We are seeing many cases that fail to comply with the Code’s requirement that the Trustee be provided with 60 days of pay advices – we are sometimes getting none, or one, or three.  60 days of pay advices is needed for Code compliance on this – in many cases, we look carefully at pay advices to quickly test whether the Means Test gross income numbers appear to be facially accurate.


D.
Tax Returns:



1.
Tax Returns For The Last Four Years Must Have Been Filed.


The better practice is to be sure that, prior to filing their Chapter 13 case, your debtors have filed all tax returns for the last four years.  See, §1308(a).


Section 1308(a) states that the debtor must have all tax returns for the last four years filed with the appropriate taxing authorities on the day before the first date scheduled for the first meeting of creditors.  This deadline can be extended (by the Trustee, by holding the First Meeting of Creditors) for a maximum of 120 days after the first meeting date.  See, §1308(b)(1).   An additional 30 day extension, beyond the 120 days extension, requires an evidentiary hearing before the Bankruptcy Court.  See, §1308(b)(2).  After that, it appears that the Bankruptcy Code requires that the case be dismissed.

Section 1307(e) provides: 

Upon the failure of the debtor to file a tax return under section 1308, on request of a party in interest or the United States trustee and after notice and a hearing, the court shall dismiss a case or convert a case under this chapter to a case under chapter 7 of this title, whichever is in the best interest of the creditors and the estate.


The majority of cases construing section 1307(e) have held that dismissal or conversion is mandatory if the debtor has not complied with section 1308 because of the use of the term "shall" in the text of section 1307(e). See, e.g., In re Cushing, 401 B.R. 528 (1st Cir. BAP 2009); In re Kuhar, 391 B. R. 733, 739 (Bankr. E.D. Pa. 2008).



2.
A Copy Of The Most Recent Filed Federal Tax Return Must




Be Provided To The Chapter 13 Trustee.


Unless the Trustee requests additional tax returns (or the Judge orders the debtor to provide additional returns to the Trustee) the only copy of a tax return that the debtor must provided to the Chapter 13 Trustee is the most recent filed federal tax return.  See, §521(e)(2)(A).  The statute provides that seven (7) days before the date first set for the Section 341 meeting of creditors, the debtor must provide to the trustee a copy of the most recent filed Federal income tax return (or transcript of the return). §521(e)(2)(A).  If the debtor fails to comply with this requirement, the case “shall” be dismissed, unless the debtor demonstrates that the failure to so comply is due to circumstances beyond the control of the debtor.  See, Section 521(e)(2)(B).


When the tax return is provided to the Office of the Chapter 13 Trustee, we do an entry on the case docket, showing that the required federal tax return has been provided.  If we do not receive the most recently filed federal tax return (or an Affidavit that the debtor(s) are not required to file tax returns) our Office will file a Motion to Dismiss the Chapter 13 case.


In cases assigned to Judge Speer, we are always going to want the state tax return as well – so please provide it with the federal return.  In cases assigned to Judge Whipple, the state return may be requested if it is needed, but it is not required to be sent with the tax federal return.


E.
Various Additional Deadlines


Under §521(a), a Chapter debtor must complete, sign (where necessary), and file certain documents with the Bankruptcy Court:

1)
The Petition and a mailing matrix (list of all creditors), with the filing fee or an Application to Pay Filing Fee in Installments, with an Order granting the Motion;

2)
A certificate of the attorney stating that the §342(b) notice has been delivered to the debtor.  (Exhibit B to the Petition.)

3)
 Schedules of assets and liabilities;  
4)
Schedules of current income and current expenditures (Schedules I & J), including a response, if required, to the question whether a change in income of more than 10% is anticipated in the year following the filing of Schedule I; 
5)
The Statement of Financial Affairs;
6)
Copies of all “pay advices” (pay stubs) that the debtor has received within 60 days before the date of filing; 
7)
The Chapter 13 Statement of Current Monthly Income, completing at least Part I (Report of Income) and Part II (Calculation of §1325(b)(4) Commitment Period), and the entire form if the Debtor(s) is “over the median”.

The Federal Rules of Bankruptcy Procedure provide that these documents shall be filed within 14 days.  See, Fed.R.Bankr.P. 1007(b) & (c).


If a debtor fails to file all of the required information (listed above in italics) within 45 days (plus up to an additional 45 days, if granted by the Court) after the date of the filing of the petition, the case is “automatically dismissed” on the 46th day under Section 521(i)(1).

8)
A Declaration Re: Electronic Filing of Documents and Statement of Social Security Number [Admin. Procedure Manual; Fed.R.Bankr.P. 1007 – with Petition];

9)
A certificate of credit counseling from an approved credit counseling agency and a debt repayment plan (if any); [Fed.R.Bankr.P. 1007(b)(3) – 14 days]

10)
A Chapter 13 Plan; [Fed.R.Bankr.P. 3015(b) – 14 days]

11)
A record of any interest that the debtor has in an IRC 529(b)(1) or 530(b)(1) education individual retirement account or qualified State tuition program. [§521(c)]

12)
A B22C Means Test.  [Fed.R.Bankr.P. 1007(b)(6) – 14 days]

F.
Additional Documents


1.
Insurance Information To Secured Creditors.

Within 60 days of the filing of the petition, a Chapter 13 debtor must provide to lessors of personal property, or purchase money secured creditors, reasonable evidence of insurance on the property that the debtor retains.  The debtor must continue to provide proof of such insurance for as long as the debtor retains possession of the property.  See, Section 1326(a)(4).



2.
Debt Relief Agency Requirements:


A bankruptcy attorney must provide to any “Assisted Person” (a potential debtor who is given legal advice) who has received and counsel has retained a signed copy of:  A Section 342(b) notice, with the Section 527(a) supplement.  Although §342(b) (BAPCPA) says that the notice shall be given by the clerk before the bankruptcy is filed, §527(a) states that a “Debt Relief Agency” (DRA) must provide the §342(b) bankruptcy notice, with the supplemental information required by §527(a), must be given to the “Assisted Person”, “no later than 3 business days after the first date on which a debt relief agency first offers to provide any bankruptcy assistance services to an assisted person”.


At the same time the Section 527(a)(1) notice is given, the Section 527(b) statement must also be provided to the “assisted person”.  The text of the §527(b) notice is set forth in that subsection.  Based upon the Supreme Court’s decision in Milavetz, Gallop & Milavetz, P.A. v. United States, ___ U.S.___, 130 S. Ct. 1324; 176 L. Ed. 2d 79 (2010), arguments that the “debt relief agency” provisions do not apply to attorneys, or are unconstitutional, no longer appear to be viable.


3.
Domestic Support Obligation Requirement.


If the debtor has a domestic support obligation – which is broadly defined in Section 101(14)(A), the debtor must provide the Chapter 13 Trustee with the address and telephone number of the holder of the claim (usually, the custodial parent), and the child support enforcement agency that the claim is paid through.  Because of what appears to be poor draftsmanship, we need the information to notify the child support enforcement agency whenever there is a “domestic support obligation”, which includes claims for alimony only.
II.
TIME LIMITS FOR CHAPTER 13 AND CHAPTER 7 DEBTORS

RECEIVING A DISCHARGE.

A.
Section 1328(f) – Eligibility For A Discharge In A Chapter 13 Filed

After A Previous Chapter 7 or 13.
BAPCAP implemented new “look back periods” – time that must pass before a debtor is eligible to receive a discharge if the debtor had filed a prior Chapter 13 or Chapter 7 case and received a discharge.  Section 1328(f) states:
(f) Notwithstanding subsections (a) and (b), the court shall not grant a discharge of all debts provided for in the plan or disallowed under section 502, if the debtor has received a discharge—

(1) in a case filed under chapter 7, 11, or 12 of this title during the 4-year period preceding the date of the order for relief under this chapter, or

(2) in a case filed under chapter 13 of this title during the 2-year period preceding the date of such order.

1.
Section 1328(f) Does Not Prevent The Filing Of A Chapter 13.

Section 1328(f) does not prevent the FILING of a Chapter 13 bankruptcy (or other relief provided by Chapter 13), but it does prevent the entry of a DISCHARGE.  See e.g.,  In re Bateman, 515 F.3d 272 (4th Cir. 2008); In re Sours, 350 B.R. 261, 267 n.3 (Bankr. E.D. Va. 2006); In re Lewis, 339 B.R. 814 (Bankr. S.D. Ga. 2006); 8 Collier on Bankruptcy, ¶1328.06[1] at 1328-36 (15th Ed. Rev. 2008); Hon. William Houston Brown, Taking Exception to Debtor’s Discharge: The 2005 Bankruptcy Amendments Make It Easier, 79 Am. Bankr. L. J. 419, 448-49 (Spring, 2005); and cf., Johnson v. Home State Bank, 501 U.S. 78, 87; 111 S. Ct. 2150, 2156; 115 L. Ed. 2d 66, 77 (1991)(“We disagree. Congress has expressly prohibited various forms of serial filings. See, e.g., 11 U. S. C. § 109(g) (no filings within 180 days of dismissal); § 727(a)(8) (no Chapter 7 filing within six years of a Chapter 7 or Chapter 11 filing); § 727(a)(9) (limitation on Chapter 7 filing within six years of Chapter 12 or Chapter 13 filing).  The absence of a like prohibition on serial filings of Chapter 7 and Chapter 13 petitions, combined with the evident care with which Congress fashioned these express prohibitions, convinces us that Congress did not intend categorically to foreclose the benefit of Chapter 13 reorganization to a debtor who previously has filed for Chapter 7 relief.” Cf. United States v. Smith, 499 U.S. 160, 167, 113 L. Ed. 2d 134, 111 S. Ct. 1180 (1991) (expressly enumerated exceptions presumed to be exclusive)”).

Thus, in a typical “Chapter 20” case, where the only debt is a mortgage arrearage, Chapter 13 will remain an effective solution to the problem of catching up the mortgage - a bankruptcy discharge isn’t needed.  Cure under Code Section 1322(b)(3) and (5) is typically the primary goal, provided the debtors have not incurred additional unsecured debts between the filing of the Chapter 7 and the filing of the Chapter 13.

However, where there are unsecured debts, the absence of eligibility for a Chapter 13 discharge creates problems regarding unsecured creditors’ entitlement to interest and late charges after the Chapter 13 case is completed.  Those additional charges are discharged at the conclusion of a typical Chapter 13, and therefore do not have to be otherwise dealt with.  Under the new restrictions on the granting of a Chapter 13 discharge, it is possible that the holder of (for example) a credit card debt could come back on the debtor after the Chapter 13 is completed and demand their contractual interest and late charges, even if the Plan proposed to pay unsecured creditors “100%”. 
It remains to be seen how many creditors would actually take such a position after a Chapter 13 Plan is completed.

i.
No Lien Stripping In A 13 Without A Discharge?



Recent decision hold that stripping a junior mortgage is prohibited in a Chapter 13 where the debtor is not eligible for a discharge.  See, In re Picht, BAP No. KS-09-037, Bankr. No. 08-20677, 2010 Bankr. LEXIS 1236, (10th Cir. BAP May 4, 2010), reversing, In re Picht, 396 B.R. 76, 79 (Bankr. D. Kan. 2008)(bankruptcy court had allowed mortgage to be stripped) which had previously been reversed solely on procedural grounds in, Bank of the Prairie v. Picht (In re Picht), 403 B.R. 707 (10th Cir. BAP 2009); Grandstaff v. Casey (In re Casey), Case No. 10-00367-LA13, 2010, Bankr. LEXIS 1139, (Bankr. S.D. Cal. April 19, 2010)(Bowie, J)(without a discharge, any relief granted would be ineffective; In re Mendoza, Bankruptcy Case No. 09-22395 HRT, 2010 Bankr. LEXIS 664 (Bankr. D. Colo. January 21, 2010); In re Winitzky, Case No: 1:08-bk-19337-MT, 2009 Bankr. LEXIS 2430 (Bankr. C.D. Cal. May 7, 2009); Blosser v. KLC Fin., Inc. (In re Blosser), Case No. 07-28223-svk, Adversary No. 08-2353, 2009 Bankr. LEXIS 1049 (Bankr. E.D. Wis. April 15, 2009); In re Jarvis, 390 B.R. 600 (Bankr. C.D. Ill. 2008)(Chapter 13 Plan proposing to strip off junior mortgage, previously discharged in prior Chapter 7, could not be confirmed where debtor was not eligible for a Chapter 13 discharge).


2.
Majority View: The Two And Four Year Waiting Periods Are


Measured Filing To Filing.

A very solid majority of cases hold that the two year (discharged Chapter 13 to Chapter 13) and four year (discharged Chapter 7 to Chapter 13) waiting periods are measured “filing-to-filing”.  In other words, where a Chapter 13 debtor has received a discharge in a case filed more than two years ago, s/he is eligible for a discharge in a subsequent Chapter 13 case.  See, In re Gagne, 394 B.R. 219 (1st Cir. BAP 2008).  Of course, that means that the two-year waiting period of §1328(f)(2) almost never applies, since Chapter 13 requires a minimum three year commitment period in cases where unsecured creditors receive less than 100%.

Since the enactment of the BAPCPA, the Chapter 7 to Chapter 13 waiting period of §1328(f)(1) has been held to be properly measured “filing-to-filing” by a clear majority of courts, including the Sixth Circuit Court of Appeals.  See, In re Sanders, 551 F.3d 397 (6th Cir. 2008); In re Bateman, 515 F.3d 272, 272 (4th Cir. 2008); In re McGhee, 342 B.R. 256 (Bankr. W.D. Ky. 2006); In re West, 352 B.R. 482 (Bankr E.D. Ark. 2006); In re Grydzuk, 353 B.R. 564, 568 (Bankr. N.D. Ind. 2006); In re Knighton, 355 B.R. 922, 926 (Bankr. M.D. Ga. 2006)(“The Court now turns to the Bank's alternative argument-that the look back period starts running on the date of discharge in the prior case rather than the date of filing in the prior case. Nothing in the language of § 1328(f)(1) supports such an interpretation. The statute bars discharge in the pending case if the debtor received a prior discharge in a case "filed under chapter 7 … during the 4-year period preceding the date of the order for relief" in the pending case. Because the order for relief arises on the date of filing, a plain reading of §1328(f)(1) indicates that the lookback period runs from the filing date of the prior case to the filing date of the current case.”); In re Grice, 373 B.R. 886 (Bankr. E.D. Wis. 2007)(in unconverted cases, the measure is filing-to-filing, where the prior case was a Chapter 7 or a Chapter 13).

Other cases, while not explicitly stating a rule about how the “look back” period should be measured, simply use the filing-to-filing dates in determining whether or not the required time that has passed.  See e.g., In re Ybarra, 359 B.R. 702, 703 & 709 (Bankr. S.D. Ill. 2007)(court used February 3, 2003, the date of the filing of the prior case to measure the applicable look back period).
i.
When A Case Converts, Which Look Back Period

Applies?


Several published opinions address the question of which Chapters’ look back period will apply when the prior case was converted from a Chapter 13 to a Chapter 7.  Typically, the debtor wants the look back period to be based on the Chapter the case was filed under – Chapter 13.  Creditors would prefer that the look back period be based on the Chapter in which the debtor received a discharge – Chapter 7.

To date, most bankruptcy courts have held that the relevant “look back” period is determined by the Chapter under which the discharge in the prior case was received (Chapter 7), and not by the Chapter under which the petition was originally filed (Chapter 13):  See, In re Capers, 347 B.R. 169, 171 (Bankr. D.S.C. 2006); In re Sours, 350 B.R. 261, 262-263 (Bankr. E.D. Va. 2006)(Section 1328(f) cannot be read in a vacuum; it must be read in conjunction with § 348(a), which "mandates that a case which has been converted [from Chapter 13 to Chapter 7] … is deemed to be 'filed under' Chapter 7 on the date on which the Chapter 13 was filed.); In re Grydzuk, 353 B.R. 564, 568 (Bankr. N.D. Ind. 2006); In re Knighton, 355 B.R. 922, 924-925 (Bankr. M.D. Ga. 2006); In re Ybarra, 359 B.R. 702, 706-709 (Bankr. S.D. Ill. 2007); In re Grice, 373 B.R. 886, 889 (Bankr. E.D. Wis. 2007)(“This court joins with Capers, Sours, Grydzuk, Knighton, and Ybarra and holds that the 4-year waiting period contained in § 1328(f)(1) applies to the case at bar.”).  The issue was raised in In re Gagne, 394 B.R. 219 (1st Cir. BAP, but was denied as moot.

There is one case that goes the other way in a situation where a Chapter 13 was converted to a Chapter 7.  In re Hamilton, 383 B.R. 469 (Bankr. W.D. Ark. 2008) held that where the debtor filed a Chapter 13 petition, and then converted to a Chapter 7, the shorter two year Chapter 13 look back period applied.  The bankruptcy court relied on its interpretation of §348 in holding that the conversion of the case from a Chapter 13 to a Chapter 7 did not change the look back period under §1328(f)(1).


ii.
Enforcing §1328(f) – What Do You File?


Actions seeking to prevent the debtor’s discharge under §1328(f) are being filed as motions, as adversary complaints, and as objections to confirmation.  Compare, In re Capers, 347 B.R. 169, 171 (Bankr. D.S.C. 2006)(adversary); In re Grice, 373 B.R. 886 (Bankr. E.D. Wis. 2007)(adversary decided on motion for judgment on the pleadings); In re Hamilton, 383 B.R. 469 (Bankr. W.D. Ark. 2008)(adversary); with, In re Grydzuk, 353 B.R. 564 (Bankr. N.D. Ind. 2006)(motion); In re Ybarra, 359 B.R. 702, 706-709 (Bankr. S.D. Ill. 2007)(motion), with, In re Knighton, 355 B.R. 922 (Bankr. M.D. Ga. 2006)(on objection to confirmation); In re Sanders, 368 B.R. 634 (Bankr. E.D. Mich. 2007), rev’d, Sanders v. Carroll, 2008 U.S. Dist. LEXIS 6994; Bankr. L. Rep. (CCH) P81,129; 59 Collier Bankr. Cas. 2d (MB) 359 (E.D. Mich., January 31, 2008)(ineligibility for discharge raised in objection to confirmation).  To date, no decision appears to have directly addressed whether or not an adversary complaint is necessary to litigate this issue.

B.
§727(a)(9): Six Years Must Pass From Sub-70% Chapter 13 (Or


Chapter 12) To Discharge In Chapter 7.

“§727(a)(9) constrains successive discharges under Chapters 13 and 7”.  Young v. United States, 535 U.S. 43, 51; 122 S. Ct. 1036, 1041; 152 L. Ed. 2d 79, 88 (2002).  Section 727(a)(9) sets forth the six-year bar rule for a Chapter 7 discharge. The rule precludes the discharge of a debtor if he obtained a Chapter 13 discharge (or Chapter 12 discharge) within the preceding six years, unless the latter involved payment of 100% of the allowed unsecured claims or both payment of 70% of such claims and a finding that the plan "was proposed by the debtor in good faith, and was the debtor's best effort."  See, In re Lewis, 392 B.R. 308 (E.D Mich. 2008).

At least one bankruptcy court has rejected, as improper, a Chapter 13 Plan that included a provision in the confirmation order that establishes Debtors' eligibility under 11 U.S.C. § 727(a)(9) to receive a discharge in a subsequent Chapter 7 proceeding.  See, In re Layton, 2008 Bankr. LEXIS 3363 (Bankr. D. N.M. December 10, 2008).
A debtor is “granted a discharge” in a prior Chapter 13, for §727(a)(9) purposes, even if all of the debtor’s debts are not discharged, and under Parr, even if NO debt was discharged.  See, In re Parr, 222 B.R. 337 (Bankr. D. Minn. 1998)(debtor had only student loans).


From a strategic standpoint, if a case is not a 70% Plan, debtors’ counsel should be taking a hard look at whether or not the debtors want to receive a Chapter 13 discharge if they have accrued substantial post-filing debts.  The debtors may be better off dismissing, waiving the discharge, or converting to a Chapter 7 if substantial debts have accumulated during the pendency of the Chapter 13 case.

1.
§727(a)(9) And Filing-To-Filing Under §1328(f)


The In re Bateman, 515 F.3d 272, 279-280 (4th Cir. 2008) decision (which included an appeal of the Graves case) made an interesting argument regarding the measuring of the two different discharge bars under §1328(f) using the filing-to-filing rule:

“As the Graveses' case illustrates, however, the "discharge date to filing date" interpretation urged by the Chapter 13 Trustee would reach an absurd result that runs counter to Congress's often-expressed preference for Chapter 13 bankruptcy. The Graveses filed for Chapter 13 bankruptcy on January 4, 1999, and received a Chapter 13 discharge on June 16,  2004. Under the Chapter 13 Trustee's interpretation, the Graveses would not be able to receive a discharge in a new Chapter 13 bankruptcy, which would pay all creditor claims in full, until June 16, 2006. But because the Graveses' previous Chapter 13 plan paid at least 70 percent of the allowed unsecured claims, was proposed in good faith, and represented their best efforts, the Graveses would be eligible for a Chapter 7 discharge on the very day they received their previous Chapter 13 discharge. See 11 U.S.C.A. § 727(a)(9) (West 2004 & Supp. 2006) (providing for a six-year waiting period for a Chapter 7 discharge after a debtor has been granted discharge in a Chapter 13 case, unless payments under the plan totaled 100% of allowed claims or 70% of such claims and the plan was proposed by the debtor in good faith and with the debtor's best efforts). This would produce the strange result that the Graveses would not be able to receive a Chapter 13 discharge, which would pay the creditor claims in full, but would be permitted to file a Chapter 7 bankruptcy and thereby avoid payment of a larger portion of their outstanding debts. The Chapter 13 Trustee's interpretation thus would encourage debtors that had intended to pay back all of their debts to instead opt for a Chapter 7 discharge merely because a Chapter 13 discharge would not be available to them at the height of their financial difficulties.

i. The Fly In The Ointment - What Is A 70% Chapter 13 Plan For §727(a)(9) Purposes?

The Seventy percent level in Chapter 13 Plans are important because if that threshold is met, a debtor is not prohibited from receiving a discharge in a subsequent Chapter 7 filed within Six years of the Chapter 13 petition date.  See, Section 727(a)(9).  Also, in many areas, local practices truncate certain Chapter 13 requirements where the Plan calls for unsecured creditors to be paid at least 70%.

Up until recently, we all knew what a “70% Plan” was.  Although it was not a heavily litigated issue, it was commonly accepted that a “70% Plan” was a Plan that paid at least 70% to unsecured creditors.

That assumption has been called into question by In re Griffin, 352 B.R. 475 (8th Cir. BAP 2006), one of the best “the emperor has no clothes” decisions in recent memory.

Initially, the decision acknowledges that there is substantial case law on Section 727(a)(9) that assumes the restriction refers to the payment of 70% of unsecured claims:

The bankruptcy court's interpretation of the statute is consistent with every reported opinion which has commented upon or mentioned the statute.  See, e.g., In re Hiatt, 312 B.R. 150, 152 n.2 (Bankr. S.D. Ohio 2004); In re McMeekan, No. 9682757, 1997 WL 33475211 at *4 (Bankr. C.D. Ill. Jan. 30, 1997); In re Messenger, 178 B.R. 145, 149 (Bankr. N.D. Ohio 1995); In re Karayan, 82 B.R. 541 (Bankr. C.D. Cal. 1988); In re Pierce, 82 B.R. 874 (Bankr. S.D. Ohio 1987); In re Greer, 60 B.R. 547 (Bankr. C.D. Cal. 1986); In re Raines, 33 B.R. 379, 381 (M.D. Tenn. 1983); In re Price, 20 B.R. 253 (Bankr. W.D. Ky. 1981); Triplett v. Arndt (In re Aalto), 8 B.R. 157 (Bankr. M.D. Fla. 1981); In re McClaflin, 13 B.R. 530 (Bankr. N.D. Ill. 1981); In re Poff, 7 B.R. 15 (Bankr. S.D. Ohio 1980).  However, none of these courts was actually interpreting the section in a Chapter 7 case in which this issue had arisen.

In re Griffin, 352 B.R. at 477; see also, In re Brown, 399 B.R. 162, 166 n.4 (Bankr. W.D. Va. 2009)(“unless the debtor's plan paid one-hundred percent of unsecured claims or seventy-percent using the debtor's "best efforts." § 727(a)(9).”)
The 8th Circuit BAP Panel looked at the statutory language, noting that that §727(a)(9) provides, in relevant part:

The court shall grant the debtor a discharge, unless –

the debtor has been granted a discharge under section 1228 or 1328 of this title . . . in a case commenced within six years before the date of the filing of the petition, unless payments under the plan in such case totaled at least –

(A) 100 percent of the allowed unsecured claims in such case; or

(B) (i) 70 percent of such claims; and

      (ii) the plan was proposed by the debtor in good faith,

and was the debtor's best effort.

The Panel focused on the “payments under the plan” language, which is not the same as “payments to unsecured creditors under the plan.”  And, the same term, “payments under the plan”, is used in Section 1325(b)(1)(B), and it does not mean just payments to unsecured creditors.  Further, in Section 1328(b), the hardship discharge section, when Congress wanted to refer to the payment of unsecured claims, it did so differently than in Section 727(a)(9).

The Panel then looked at the legislative history of Section 727(a)(9) and found nothing to support the assertion that Congress intended the statute to mean the payment to unsecured creditors of 70% of their claims in order to be eligible for a discharge.

So, what does Section 727(a)(9) mean?

The language of § 727(a)(9) is clear and plain. If a debtor in a Chapter 13 case pays to the trustee for distribution under the plan an amount equal to 70% of the allowed unsecured claims, and the court finds that the plan was proposed by the debtor in good faith and was the debtor's best effort, or if such debtor pays to the trustee for distribution under the plan an amount which totals at least 100% of the allowed unsecured claims, the debtor, when filing a Chapter 7 case within six years of the petition date of the Chapter 13 case, will not be denied a discharge.

In re Griffin, 352 B.R. at 479-480.

If Griffin is right, “70% to unsecured creditors” will rarely be a “magic number” triggering a Chapter 13 debtors right to immediately file a Chapter 7 and receive a discharge.  Under Griffin, the percentage going to unsecured creditors could be much lower, and it would still qualify as a “70% Plan” because the trustee distributed an amount equal to 70% of the unsecured claims to ALL creditors – including secureds.  For example, Chapter 13 Offices that do conduit mortgage payments, “payments to the trustee for distribution under the plan” will often equal more than 70% of unsecured claims, sometimes even in “zero percent” Plans.  Mortgage arrearages, motor vehicle payments, and the payment of priority tax claims may similarly influence whether or not the debtor, in their prior Chapter 13, reached the “70%” level.

To date, no subsequent court has addressed the Griffin interpretation of what “70%” means in §727(a)(9).

C.
§727(a)(8) - The Eight Year Chapter 7 To Chapter 7 Bar.

Pursuant to Section 727(a))of the Bankruptcy Code, the Court shall grant the Debtor a discharge unless:---

(8) the debtor has been granted a discharge under this section, or section 1141 of this title, or under section 14, 371, or 476 of the Bankruptcy Act [former 11 U.S.C. §§ 32, 771, 876], in a case commenced within 8 years before the date of the filing of the petition.

Thus, §727(a)(8) bars discharge in a debtor's second Chapter 7 case filed in an eight year period if the debtor received a discharge in the first case.  This time period was extended from six years to eight years by the 2005 Amendments to the Bankruptcy Code.  

1.
The Eight Years Are Filing To Filing.

The measurement of the time for §727(a)(8) purposes is from the commencement of the previous Chapter 7 case – in other words, filing-to-filing.  See, In re Bateman, 515 F.3d 272, 282-283 (4th Cir. 2008)(dicta); In re Burrell, 148 B.R. 820, 822 (Bankr. E.D. Va. 1992); In re Canganelli, 132 B.R. 369, 378 (Bankr. N.D.Ind. 1991).

2.
§727(a)(8) Is Not A Bar To Filing A Second Chapter 7.

Like Section 1328(f)’s bar to a Chapter 13 discharge, most courts hold that §727(a)(8) does not prevent the filing of a second Chapter 7 within the 8 year period.  As In re Bateman, 515 F.3d 272, 282-283 (4th Cir. 2008) states:

“Collier on Bankruptcy instructs that § 727(a)(8), the Chapter 7 provision that is analogous to § 1328(f), "does not preclude a debtor [who received a discharge in a prior case] from again becoming a debtor within eight years of commencement of the prior case, although no discharge may be granted in the second proceeding." 6 Collier P 727.11[1][a]; see also In re McKittrick, 349 B.R. 569, 574 (Bankr. W.D. Wis. 2006) ("The amended version of § 727(a)(8) does not even act to deny access to the bankruptcy system, as debtors remain free to file; they simply may not receive a discharge.").

However, unlike Chapter 13, where the absence of a discharge doesn’t necessarily destroy the utility of the filing, there is usually little or no benefit to an individual filing a Chapter 7 without the possibility of getting a discharge.  See, In re Bateman, 515 F.3d 272, 283 n.17 (4th Cir. 2008)(“Like the district court, we believe that §§ 727(a)(8), 727(a)(9) and 1328(f) do function as limitations on serial filing in practice, even though they do not expressly prohibit the filing of any bankruptcy petition. In re Khan, 2006 U.S. Dist. LEXIS 90421 at *8” (D. Md. Dec. 14, 2006)(“ Furthermore, even the Supreme Court's characterization of section 727(a)(8) and (a)(9) as types of provisions "prohibiting" serial filings is not inconsistent with the conclusion that section 1328(f) speaks only to the power to grant a bankruptcy discharge. All three statutory provisions prohibit bankruptcy discharge orders under certain circumstances of serial filing, and thus operate to decrease the incentives to engage in those types of serial filing. In this manner, these provisions function as limitations on serial filing in practice, even though they do not directly prohibit the filing of any bankruptcy petition.”); but cf., Johnson v. Home State Bank, 501 U.S. 78, 87; 111 S. Ct. 2150, 2156; 115 L. Ed. 2d 66, 77 (1991)(“We disagree. Congress has expressly prohibited various forms of serial filings. See, e.g., 11 U. S. C. § 109(g) (no filings within 180 days of dismissal); § 727(a)(8) (no Chapter 7 filing within six years of a Chapter 7 or Chapter 11 filing); § 727(a)(9) (limitation on Chapter 7 filing within six years of Chapter 12 or Chapter 13 filing). The absence of a like prohibition on serial filings of Chapter 7 and Chapter 13 petitions, combined with the evident care with which Congress fashioned these express prohibitions, convinces us that Congress did not intend categorically to foreclose the benefit of Chapter 13 reorganization to a debtor who previously has filed for Chapter 7 relief. Cf. United States v. Smith, 499 U.S. 160, 167, 113 L. Ed. 2d 134, 111 S. Ct. 1180 (1991) (expressly enumerated exceptions presumed to be exclusive)”).


If a debtor is not eligible for a Chapter 7 discharge, there is always the option of converting the case to a proceeding under Chapter 13.

3.
Conversion From Chapter 13 To Chapter 7 Does Not

Change The Date Of Filing – So Debtors Should Dismiss And

Refile, NOT Convert.

There are significant malpractice risks associated with using a Chapter 13 case to get past the eight-year bar to a Chapter 7 discharge, and then converting to a Chapter 7 because the majority of case law supports the concept that conversion does not change the filing date of the case.  Where the second case filed after a Chapter 7 discharge is filed as a Chapter 13, and then converted to a Chapter 7, the date of the original filing is used to determine if the debtor is eligible for a discharge.  See, In re Asay, 364 B.R. 423, 424 n.1 (Bankr. D.N.M. 2007).

Similarly, In re Hiatt, 312 B.R. 150 (Bankr. S.D. Ohio 2004), a case under the old six-year bar to a second Chapter 7 discharge, states:

In calculating the six year time period from the commencement of the prior case (August 1, 1997) to the commencement of this present case (August 16, 2002), it is clear that less than six years have elapsed. The fact that the conversion to chapter 7 in this present case occurred more than six years after the commencement of the prior chapter 7 case is not legally relevant to the calculation of the six year period under 11 U.S.C. § 727(a)(8).  The date of a subsequent conversion to a different chapter of the Bankruptcy Code does not change the date a case was commenced. See 11 U.S.C. §§ 301 and 348(a).  It is not correct to calculate the applicable six year period from the date of a conversion of a case from one chapter to a different chapter of the Bankruptcy Code -- whether the conversion occurred in the prior case or the current case -- in determining the six year period under 11 U.S.C. § 727(a)(8). The applicable six year period is determined from the commencement of the prior case to the commencement of this present case.

The authorities agree the applicable Code sections [11 U.S.C. §§ 301, 348(a) and 727(a)(8)] compel this conclusion. Riske v. Lyons (In re Lyons), 162 B.R. 242 (Bankr. E.D. Mo. 1993); In re Burrell, 148 B.R. 820 (Bankr. E.D. Va. 1992); Canganelli v. Lake Cty. Dep't of Public Welfare (In re Canganelli), 132 B.R. 369 (Bankr. N.D. Ind. 1991); Mulford v. Marshall (In re Marshall), 74 B.R. 185 (Bankr. N.D.N.Y. 1987); In re Czikalia, 2000 Bankr. LEXIS 2063, 2000 WL 33716969 (Bankr. D. Idaho Jan. 18, 2000); See also Norton Bankruptcy Law and Practice, Second Edition, Section 74:18 (1994, updated by March 2004 supplement).

Similarly, in counting from a prior case where a Chapter 13 was converted to a Chapter 7, courts have measured the bar from the date of the original filing, not the date of conversion.

The unpublished case In re Czikalia, 2000 Bankr. LEXIS 2063  (D. Idaho, January 18, 2000) reviewed this issue on a creditor’s motion to dismiss:

The Court finds no case law supporting Creditor's  interpretation of Section 727(a)(8). Indeed, several decisions and Collier on Bankruptcy advance the opposite:

The six years begins to run as of the date the first case is "commenced," i.e. the date the petition is filed, and ends as of the date that the subsequent proceeding is begun by the filing of the petition."

6 Collier on Bankruptcy P 727.11[2] (15th Ed. Revised 1999). Accord Resendez v. Lindquist, 691 F.2d 397, 399 (8th Cir. 1982); Riske v. Lyons (In re Lyons), 162 B.R. 242, 243-44 (Bankr. E.D. Mo. 1993); In re Burrell, 148 B.R. 820, 822 (Bankr. E.D. Va. 1992). Creditor's argument that the six-year time period runs from the date of conversion of the prior bankruptcy to the filing of the petition in this bankruptcy case therefore lacks merit. Under Section 727(a)(8), because more than six years had expired between the filing date of Debtors' prior bankruptcy case and the filing date of the second petition, Section 727(a)(8) will not prevent Debtors from obtaining a discharge in this Chapter 7 case.”

The majority view is that Chapter 13 debtors have an absolute right to dismiss, but there is a substantial minority view that disagrees.  See, In re Polly, 392 B.R. 236 (Bankr. N.D. Tex. 2008)(citing cases and discussing Marrama).


4.
Does The Time In A Chapter 13 Toll The Eight Years?

The holding in Tidewater Fin. Co. v. Williams, 498 F.3d 249 (4th Cir. 2007) was that the time bar to receiving a discharge in a second Chapter 7 case - found in §727(a)(8) - was not equitably tolled during the debtor's intervening Chapter 13 proceedings because §727(a)(8) was not a statute of limitations.  Note that Tidewater was a majority decision – there was a dissent that argued for the tolling of the §727(a)(8) bar to a Chapter 7 discharge.  See also, In re Maas, 416 B.R. 767 (Bankr. D. Kan. 2009)(prior Chapter 13 did not toll 910 days for bifurcating motor vehicle claim).


5.
I Screwed Up The Eight Year Bar –What Do I Do?
If a second Chapter 7 case is filed within the eight-year period, is there anything debtor’s counsel can do – besides call their carrier?  (Or convert to a Chapter 13....)  The answer is yes. Dismissal of the Chapter 7 case can be sought under §707(a).

The Haney decision discusses the hurdles to dismissal under 707(a): “Pursuant to section 707(a) of the Bankruptcy Code, in a chapter 7 case a court has discretion to dismiss a chapter 7 case only after notice and a hearing and "only for cause." Unlike the chapter 13 context, the debtor has no absolute right to dismissal. In re Wilde, 160 B.R. 625, 626 (Bankr. W.D. Mo. 1993). In order to obtain a dismissal of a chapter 7 case, the debtor must make the showing of cause, Mann v. American Federated Life Insurance Company, 215 B.R. 822 (S.D. Miss. 1997), and the Court should deny the motion if there is any showing of prejudice to creditors, In re Leach, 130 B.R. 855 (B.A.P. 9th Cir. 1991).” In re Haney, 241 B.R. 430, 432 (Bankr. E.D. Ark. 1999).

While there are not many published cases where a Chapter 7 was dismissed because early filing resulted in a discharge bar date problem, and the majority of cases go the other way [e.g., In re Kimball, 19 B.R. 300 (Bankr. D. Me. 1982)], anecdotally it appears that this method is often used, if creditors do not object.  Cf., In re McDaniel, 363 B.R. 239 (M.D. Fla. 2007)(Dismissal of Chapter 7 allowed for purposes of refiling because of mistake on the date for dischargeability of taxes).

6.
Filing A Chapter 13 During The §727(a)(8) Bar – Are There

Any Consequences For The Chapter 13 Case?

The decision in In re Paley, 390 B.R. 53, 59-60 (Bankr. N.D.N.Y. 2008) reflects a tension that always exists between Chapter 7 and Chapter 13 cases – when is a Chapter 13 too much like a Chapter 7 to be allowed?  In the Paley case, the bankruptcy court held: “A plan whose duration is tied only to payment of attorney's fees simply is an abuse of the provisions, purpose, and spirit of the Bankruptcy Code.  These cases, basically Chapter 7 cases hidden within Chapter 13 petitions, blur the distinction between the chapters into a meaningless haze.  To allow them to go forward would, in effect, judicially invalidate § 727(a)(8)'s requirement of an eight year hiatus between Chapter 7 discharges and replace it with either the four year break required by § 1328(f)(1), or the two year gap mandated by § 1328(f)(2).  The court need not decide what would hypothetically satisfy good faith under § 1325(a)(3), only that these plans do not.”  See also, In re Montry, 393 B.R. 695 (Bankr. W.D. Mo. 2008)(Chapter 13 Trustee’s objection to confirmation of Chapter 13 plan that would only pay debtors’ attorney fees was sustained; plan was not filed in good faith).

Tougher “good faith” standards for cases where the debtors are not eligible for a Chapter 7 discharge is an ongoing issue that the courts are thinking about.


E. Dismissal Under Section 707(b) – In Truth? No Consequences.

The court in In re Garrett, 2008 Bankr. LEXIS 1673, 2008 WL 2206559 (Bankr. E.D. Va. May 23, 2008) stated: “Normally, when a debtor has been a debtor in a previous bankruptcy case that was dismissed within one year of the filing of the new case, the automatic stay of §362(a) terminates as to the debtor on the thirtieth day following the new filing. See 11 U.S.C.A. §362(c)(3) (Cum. Ann. Supp. 2008). For the stay to continue within that thirty days, the debtor must seek and the court must complete a hearing on the debtor's motion. See 11 U.S.C.A. §362(c)(3) (Cum. Ann. Supp. 2008). But the scope of § 362(c)(3) is limited to cases "other than . . . [those] . . . refiled under a chapter other than chapter 7 after dismissal under section 707(b)."  As the Debtor's Previous Case was dismissed pursuant to § 707(b), and the Debtor's present case was filed under chapter 13, §362(c)(3) does not apply and the automatic stay does not terminate on the thirtieth day after filing.”

F. What Is The Rule On Extending The Stay In A Second Case File 


Within One Year Of A Non-§707(b) Dismissal?

Section 362(c)(3) is not a model of clarity.  In re Charles, 332 B.R. 538 (Bankr. S.D. Tex. 2005)(the language is “at best, particularly difficult to parse and, at worst, virtually incoherent”).  The statute was intended to prevent abusive serial filings by individual debtors.  In re Taylor, 334 B.R. 660 (Bankr. D. Minn. 2005).

The statute provides that the case is presumed abusive, causing the automatic stay to terminate thirty days after filing if: (a) the case at hand is a single or joint filing by or against a debtor under Chapter 7, 11, or 13; (b) the debtor is an individual; (c) the same debtor had one other single or joint case pending within the preceding year; (d) the prior case was dismissed; and (e) the later case is not a Chapter 11 or 13 case that has been refilled after a dismissal under §707(b).  See, Lisa A. Napoli, The Not-So-Automatic Stay: Legislative Changes to the Automatic Stay in a Case Filed by or Against an Individual Debtor, 79 Am. Bankr. L.J. 749 (2005).

For purposes of the statute, you measure whether or not a case was “pending” in the last year using the dismissal date, not the ‘closing date’ of the prior case.  See, In re Moore, 337 B.R. 79, 81 (Bankr. E.D.N.C. 2005).

The statute also does not apply when a case is completed and closed, rather than dismissed.  Thus, a prior Chapter 7 case that was discharged and closed would not be a case that was “dismissed” under the statute.  See, In re Williams, 390 B.R. 780 (Bankr. S.D.N.Y. 2008); In re Forletta, 397 B.R. 242 (Bankr. E.D.N.Y. 2008).

As discussed in Section E above, the previous dismissal of a case under Section 707(b) does not give rise to any presumption of abuse when the case is refiled as a Chapter 13.  See, In re Garrett, 2008 Bankr. LEXIS 1673, 2008 WL 2206559 (Bankr. E.D. Va. May 23, 2008).


1.
Section 362(c)(3): The Stay Terminates As To What?

According to the majority view, the termination of the automatic stay 30 days after filing, in a case filed within one year of the dismissal of an earlier case (other than pursuant to Section 707(b)), does not terminate the stay as to property of the estate.  See, e.g., In re Holcomb, 380 B.R. 813 (10th Cir. BAP 2008)(the unambiguous language of §362(c)(3)(A) terminated the stay only with respect to the debtors and the debtors' property and did not terminate as to property of the estate); In re Jumpp, 356 B.R. 789 (1st Cir. BAP 2006); In re Harris, 342 B.R. 274 (Bankr. N.D. Ohio 2006).  Contra, In re Curry, 362 B.R. 394, 400-02 (Bankr. N.D.Ill. 2007); In re Jupiter, 344 B.R. 754, 759 (Bankr. D.S.C. 2006).



2.
Section 362(c)(4)(A)(i): There Is No Stay.


In contrast to §362(c)(3), courts have viewed §362(c)(4)(A)(i) as unambiguous – where two prior cases were dismissed within one year, no stay arises upon the filing of the third petition within that same one year period.  See, In re Nelson, 391 B.R. 437 (9th Cir. BAP 2008); In re Ferguson, 376 B.R. 109, 118 (Bankr. E.D. Pa. 2007); In re Schroeder, 356 B.R. 812, 812-13 (Bankr. M.D. Fla. 2006); In re Ortiz, 355 B.R. 587, 590 (Bankr. S.D. Tex. 2006); In re McBride, 354 B.R. 95, 100 (Bankr. D.S.C. 2006).


3.
What About The Co-Debtor Stay?
The termination of the automatic stay under Section 362(c)(3) does not appear to have any effect on the co-debtor stay.  See, In re Lemma, 393 B.R. 299, 303-305 (Bankr. E.D.N.Y. 2008).

The court in In re King, 362 B.R. 226, 231-234 (Bankr. D. Md. 2007) held that the co-debtor stay applies even when the stay does not go into effect because of §362(c)(4)(A)(i) because of a third filing within one year. 

V.
THE BASICS OF LIEN STRIPPING IN BANKRUPTCY.

This portion of the outline will briefly discuss the circumstances under which four kinds of liens can be stripped – 1) Wholly unsecured mortgages on real estate; 2) judgment liens; 3) non-purchase money, non-possessory liens on consumer goods; and 4) federal tax liens.


A.
Secured Claims In Bankruptcy

The Supreme Court has categorized the different types of liens in bankruptcy as follows: “there are two types of secured claims: (1) voluntary (or consensual) secured claims, each created by agreement between the debtor and the creditor and called a "security interest" by the Code, 11 U. S. C. § 101(45), and (2) involuntary secured claims, such as a judicial or statutory lien, see 11 U. S. C. §§ 101 (32) and (47). . . “.  United States v. Ron Pair Enterprises, Inc., 489 U.S. 235, 240, 109 S.Ct. 1026, 1030, 103 L.Ed.2d 290, 297 (1989).


Other courts have viewed liens in bankruptcy as being of three types: “As we noted in Graffen v. City of Philadelphia, the Bankruptcy Code recognizes three types of liens: judicial, statutory, and consensual. 984 F.2d 91, 96 (3d Cir. 1992) (citing H.R. Rep. No. 95-595, 95th Cong., 312 (1977), reprinted in 1978 U.S.C.C.A.N. 6269).”  In re Schick, 418 F.3d 321, 323 (3rd Cir. 2005).


B.
Stripping Wholly Unsecured Mortgages.



1.
In Chapter 7.

The U.S. Supreme Court held, in Dewsnup v. Timm, 502 U.S. 410, 112 S.Ct. 773, 116 L.Ed.2d 903 (1992), that a Chapter 7 debtor could not “strip down” a creditors’ lien on the debtor’s real property to equal the property’s fair market value, and declare the remainder unsecured.


In Chapter 7 cases, the courts have not distinguished between mortgages that attach to some equity, and mortgages that are wholly unsecured because all of the equity is subject to senior liens.  The rule in Chapter 7 has always been the same – you can’t strip the mortgage.  See, In re Talbert, 344 F.3d 555, 556 (6th Cir. 2003)(“a Chapter 7 debtor may not use §506 to "strip off" an allowed junior lien where the senior lien exceeds the fair market value of the real property in question.”).


Recently, however, there was a case that allowed the stripping of a wholly unsecured second mortgage in Chapter 7.  See, In re Lavelle, Case No.: 09-72389-478, 2009 Bankr. LEXIS 3795, (Bankr. E.D.N.Y. Nov. 25, 2009)(as amended).  This approach has already been explicitly rejected by the only bankruptcy court that has – to date – considered the Lavelle decision: In re Pomilio, Case No. 809-76399-reg, Adv. Proc. No. 809-8493-reg, 2010 Bankr. LEXIS 503, (Bankr. E.D.N.Y. Feb. 23, 2010).



2.  In Chapter 13.


The United States Supreme Court has held that mortgages on a debtor’s primary residence cannot be modified in a Chapter 13, even if they are undersecured.  Nobelman v. American Savings Bank, 508 U.S. 324, 124 L. Ed. 2d 228, 113 S. Ct. 2106 (1993).  The question, after Nobelman, was whether the holding, interpreting § 1322(b)(2) as prohibiting the cramdown of under-secured liens, should be extended to protect junior liens that are wholly unsecured by any corresponding value in the collateral residence.


The majority of courts – and all of the Courts of Appeals that have directly addressed the issue – have held that wholly unsecured mortgages (or deeds of trust) can be stripped off in Chapter 13, and treated as unsecured claims.  See, In re Tanner, 217 F.3d 1357 (11th Cir.2000); In re Dickerson, 222 F.3d 924 (11th Cir. 2000)(following Tanner, somewhat reluctantly); In re Bartee, 212 F.3d 277 (5th Cir. 2000); In re McDonald, 205 F.3d 606 (3d Cir. 2000); In re Pond, 252 F.3d 122 (2nd Cir.2001); In re Lane, 280 F.3d 663 (6th Cir. 2002); In re Zimmer, 313 F.3d 1220 (9th Cir. 2003).  Other appellate decisions allowing totally unsecured mortgages to be stripped include: In re Mann, 249 B.R. 831, 835-37 (1st Cir. BAP 2000)(cited with approval in dicta in by In re LaFata, 483 F.3d 13 (1st Cir. 2007)); Johnson v. Asset Management Group, LLC, 226 B.R. 364 (D. Md. 1998).

The Sixth Circuit is one of the appellate courts that have held that a wholly unsecured second or third mortgage can be stripped off in a Chapter 13 under §1322(b)(2), and paid as an unsecured creditor.  See, In re Lane, 280 F.3d 663 (6th Cir. 2002).  Mechanically, it appears that a wholly unsecured second or third mortgage can be stripped off without an adversary proceeding in some jurisdictions.  For example, the bankruptcy court in In re Hill, 304 B.R. 800 (Bankr. S.D. Ohio 2003) held that the Plan provision – clearly stating that the wholly unsecured mortgage would be stripped - together with a subsequent motion, was sufficient under the Bankruptcy Code to strip these unsecured mortgages.  However, the Hill court specifically declined to address the issue of whether a Plan provision by itself was sufficient for purposes of due process, since that issue had not been raised by the parties.  Other courts have held a motion to be sufficient for mortgage stripping where the treatment of the junior mortgage had been specifically provided for in the Chapter 13 Plan.  See, In re Pereira, 394 B.R. 501, 505 (Bankr. S.D. Cal. 2008); In re Sadala, 294 B.R. 180 (Bankr. M.D. Fla. 2003); In re Fisher, 289 B.R. 544 (Bankr. W.D.N.Y. 2003), In re Robert, 313 B.R. 545 (Bankr. N.D.N.Y. 2004), In re Bennett, 312 B.R. 843 (Bankr. W.D. Ky. 2004).


In contrast, some courts require the filing of an adversary proceeding to strip a mortgage.  See, In re Ginther, 2010 Bankr. LEXIS 1076 (Bankr. N.D. Ill. April 22, 2010); In re Forrest, 410 B.R. 816, 819 (Bankr. N.D. Ill. 2009); In re Chukes, 305 B.R. 744 (Bankr. D.D.C. 2004).  Some courts requiring the filing of an adversary have held that the adversary proceeding requirement can be waived if the creditor does not object.  See, Ginther, supra; In re Pence, 905 F.2d 1107 (7th Cir. 1990); and cf., United Student Aid Funds, Inc. v. Espinosa, ___ U.S. ___, ___ S.Ct. ___, 176 L. Ed. 2d 158, (2010).


Filing an adversary proceeding is the “safe” way to proceed – no court has held (or would hold) that a mortgage was not avoided because too much procedural protection was afforded to the mortgage holder.  If, at some point, courts hold that an adversary proceeding is required to strip a wholly unsecured mortgage, the effectiveness of mortgages that were stripped by motion could be called into question.  Particularly those mortgages that were still in limbo – stripped by motion but where the Chapter 13 discharge has not been granted.

Note that if the mortgage creditor is a federally insured banking institution, service of the Chapter 13 Plan, and the subsequent motion to avoid the second mortgage, should be made as provided by Federal Rule of Bankruptcy Procedure 7004(h).  That means sending the Plan, and the Motion to avoid the junior mortgage, to the bank President or CEO, by certified mail, return receipt requested (i.e., “green card service”).


Assuming that the Chapter 13 debtor has done everything correctly – 1) clearly stating in the Chapter 13 Plan that the wholly unsecured junior mortgage is being stripped; 2) filing a subsequent motion (or filing an adversary complaint) to strip the mortgage; and 3) properly serving both the Plan and the Motion – when is the mortgage actually “stripped”?  The answer is, under Section 1325(a)(5)(B)(i)(I)(bb), at the time the discharge is granted.  See e.g., In re Sanitate, 415 B.R. 98 (E.D. Pa. 2009)(Full amount of mortgages encumbered residence upon dismissal of Chapter 13 case.  When homeowner’s previous Chapter 13 was dismissed, plan became void, and no final judgment then existed for purposes of res judicata or issue preclusion to support homeowner’s attempt to limit mortgagee’s claim to the amount of scheduled claim under plan.)

This leads to the question – what if the debtor is not entitled to a Chapter 13 discharge?   

The case law on this question strongly favors not allowing a second mortgage to be stripped if the debtor is not entitled to discharge.  Several recent decisions hold that stripping a junior mortgage is prohibited in a Chapter 13 where the debtor is not eligible for a discharge.  See, In re Picht, BAP No. KS-09-037, Bankr. No. 08-20677, 2010 Bankr. LEXIS 1236, (10th Cir. BAP May 4, 2010), reversing, In re Picht, 396 B.R. 76, 79 (Bankr. D. Kan. 2008)(bankruptcy court had allowed mortgage to be stripped) which had previously been reversed solely on procedural grounds in, Bank of the Prairie v. Picht (In re Picht), 403 B.R. 707 (10th Cir. BAP 2009); Grandstaff v. Casey (In re Casey), Case No. 10-00367-LA13, 2010, Bankr. LEXIS 1139, (Bankr. S.D. Cal. April 19, 2010)(Bowie, J)(without a discharge, any relief granted would be ineffective; In re Mendoza, Bankruptcy Case No. 09-22395 HRT, 2010 Bankr. LEXIS 664 (Bankr. D. Colo. January 21, 2010); In re Winitzky, Case No: 1:08-bk-19337-MT, 2009 Bankr. LEXIS 2430 (Bankr. C.D. Cal. May 7, 2009); Blosser v. KLC Fin., Inc. (In re Blosser), Case No. 07-28223-svk, Adversary No. 08-2353, 2009 Bankr. LEXIS 1049 (Bankr. E.D. Wis. April 15, 2009); In re Jarvis, 390 B.R. 600 (Bankr. C.D. Ill. 2008)(Chapter 13 Plan proposing to strip off junior mortgage, previously discharged in prior Chapter 7, could not be confirmed where debtor was not eligible for a Chapter 13 discharge).


C.
Stripping Judgment Liens That Impair Exemptions Under

522(f)(1)(A).


Judicial liens that are for Domestic Support Obligations cannot be stripped. §522(f)(1)(A).


The power to strip judicial liens is available in both Chapter 7 and Chapter 13.  In re Holland, 151 F.3d 547 (6th Cir. 1998)(appeal of Chapter 7 debtor).


Section 522(f) of the Bankruptcy Code states:


Notwithstanding any waiver of exemptions, the debtor may avoid the fixing of a lien on an interest in property to the extent that such lien impairs an exemption to which the debtor would have been entitled under subsection (b) of this section if such lien is –


(1) a judicial lien; or other than a judicial lien that secures a debt of a kind that is


     specified in section 523(a)(5);


Under Bankruptcy Rule 7001, an action to determine the validity, priority, or extent of a lien or other interest in property must be brought as an adversary proceeding.  However, there is one exception - lien avoidance under §522(f), which is controlled by Bankruptcy Rule 4003(d):  "A proceeding by the debtor to avoid a lien or other transfer of property exempt under §522(f) of the Code shall be by motion in accordance with Rule 9014."  Bankruptcy Rule 9014 governs "contested matters" – NOT adversary proceedings.  Accordingly, the courts have held that lien avoidance under Section 522(f) can be accomplished by motion.


The United States Supreme Court’s decision in Owen v. Owen, 500 U.S. 305, 111 S. Ct. 1833, 114 L. Ed. 2d 350 (1991) cites the following formula for §522(f) lien avoidance with approval:

1.
Determine the value of the property on which a judicial lien is sought to be avoided.

2.
Deduct the amount of all liens not to be avoided from (1).

3.
Deduct the Debtors' allowable exemptions from (2).

4.
Avoidance of all judicial liens results unless (3) is a positive figure.

5.
If (3) does result in a positive figure, do not allow avoidance of liens, in order of priority, to that extent only. (emphasis in Brantz). [In re Brantz, 106 B.R. 62, 68 (Bankr. E.D. Pa. 1989).]


Debtors’ attorneys should bear in mind that the Bankruptcy Code defines a "judicial lien" as a lien obtained by judgment, levy, sequestration, or other legal or equitable process or proceeding.  11 U.S.C. §101(32).  Mortgages, which are "consensual liens", and liens arising by operation of law, which are "statutory liens", are not avoidable under §522(f).  Neither are purchase money security interests, nor instances where the creditor retains possession of the secured property.


D.
Stripping Nonpurchase Money, Nonpossessory Liens On Household

Goods Under §522(f)(1)(B).


There is another tool for debtors’ counsel to consider for non-purchase money security interests in personal property.  Section 522(f)(1)(B) has a provision for removing nonpossessory, nonpurchase-money security interests from "household furnishings, household goods, appliances, books, animals, crops, musical instruments, or jewelry that are held primarily for the personal, family or household use of the debtor or a dependent of the debtor".  Liens can also be avoided on debtor’s “tools of the trade”, and professional prescribed health aids for the debtor or a dependant.


Keep in mind, lien avoidance under this provision will not be possible if the creditor has a purchase money security interest (money was loaned to actually purchase the item), or if the property is actually held by the creditor (like a pawn shop situation).


The stripping of the security interest in these kinds of goods (household goods, tools of the trade, or professionally prescribed health aids) can be accomplished by motion.

E.
Bifurcating Federal Income Tax Liens

1.
In The Reorganization Chapters – 11, 12 and 13.

Federal tax liens arise solely by force of federal tax law, so they are classified as statutory liens. In re Mills, 37 B.R. 832, 834-35 (Bankr. E.D. Tenn. 1984).

Generally, it appears that federal tax liens can be bifurcated into secured and unsecured debts in the reorganization Chapters – 11, 12 and 13.  See, In re IRS of the Dep't of the Treasury of the United States v. Johnson, 415 B.R. 159; 2009 (W.D. Pa. 2009)(Bankruptcy court did not err in stripping the federal tax lien of the IRS from the debtor's real property, in which there was no equity, in accordance with the confirmed Chapter 11 amended plan of reorganization, under which he remained obligated to make payments to the IRS, and as authorized by 11 U.S.C.S. §§ 506(a) and 1123(b)(5).  Relies on Chapter 13 cases to reach its decisions.); Internal Revenue Serv. v. Campbell, 180 B.R. 686, 687 (M.D. Fla. 1995)(holding that a federal tax lien must be voided as to the unsecured portion of the IRS' bifurcated claim once the secured portion was paid in full under the Chapter 13 plan, even if the unsecured portion remained unpaid; otherwise, allowing the IRS to retain the lien would mean the IRS "receiving more than Congress intended it to receive").

Where a federal tax lien attaches to both real estate and personal property, the tax lien on real estate cannot be bifurcated separately because a federal tax lien is “one lien”. See, In re Hoekstra, 255 B.R. 285 (E.D. Va. 2000).  I.R.C. §6321 makes clear that the value of a federal lien for taxes is the sum of all the property that is subject to the lien.  Section 6321 does not state that there shall be "liens" upon a debtor's real and personal property; it states that there shall be "a lien," or a single lien.  A federal tax lien under §6321 is a single lien.  A federal tax lien arises and attached to all the taxpayer's property and rights to property, real and personal. Therefore, even if one or more properties subject to the tax lien is without value, if any of the property retains value, bankruptcy debtors cannot bifurcate the undersecured claim into secured and unsecured claims.  In re Hoekstra, 255 B.R. 285 (E.D. Va. 2000).


Keep in mind that exemptions are no good against federal tax liens.  Deppisch v. United States, 277 B.R. 806, 809 (Bankr. S.D. Ohio 1998); In re Raihl, 152 B.R. 615 (9th Cir. BAP 1993)(noting § 522(c)(2)(B) provides that property exempted under § 522 is subject to a tax lien.); In re Quillard, 150 B.R. 291, 295 (Bankr. D. R.I. 1993)(stating § 522 (c)(2)(B) limits Debtor's avoiding powers with respect to IRS tax liens.).

Even the IRS statute “exempting” certain items from levy, does not limit the extent of the federal tax lien.  This principle even extends to retirement accounts.  "[I]nalienability of the pension interests does not destroy their character as property or immunize the interest from the attachment of a federal tax lien." In re Raihl, 152 B.R. 615, 618 (9th Cir. 1993) citing Leuschner v. First Western Bank and Trust Co., 261 F.2d 705, 708 (9th Cir. 1958).  Further, interests in ERISA qualified plans are "property or rights to property" under 26 U.S.C. §6321.  In re Perkins, 134 B.R. 408, 410-11 (Bankr. E.D.Cal.1991); accord, Shanbaum v. U.S., 32 F.3d 180, 183 (5th Cir. 1994); see also, In re Leedy, 230 B.R. 678 (E.D. Va. 1999).

26 U.S.C.S. § 6334 exempts several forms of personalty from levy by the IRS.  However, the IRS's inability to levy on exempt property does not destroy the lien, or make the IRS's claim unsecured.  See, United States v. White, 340 B.R. 761 (E.D.N.C. 2006).  In affirming the decision of the District Court, the Fourth Circuit held that “surrender” of property that the IRS was not permitted to levy on – without actually physically turning over the property to the IRS - did not comply with the requirement of Section 1325(a)(5)(C).  See, IRS v. White, 487 F.3d 199 (4th Cir. 2007).

The IRS's lien attaches also to interest or profits earned post-petition on those funds, but not to any funds paid into the account from the debtor's post-petition earnings. See, In re Connor, 27 F.3d 365, 366 (9th Cir. 1994) ("Although the reach of [a Federal tax lien] is very broad, it does not apply to property acquired after bankruptcy."); Pansier v. United States, 225 B.R. 657 (E.D. Wis. 1998)("while tax liens securing dischargeable debts do not attach to property acquired post-petition, bankruptcy does not change their effectiveness regarding property interests a debtor held pre-petition."); Compare, In re Deppisch, 227 B.R. 806 (Bankr. S.D. Ohio 1998)(Plaintiff was not able to set aside IRS seizure of his IRA account notwithstanding claim of exemption and discharge in bankruptcy case because liens survived discharge and IRS had a valid pre-petition lien on IRA, despite any exempt status.)



2.
Chapter 7 – Can’t Use Section 506 For Lien Avoidance, Period.

Lien stripping in chapter 7 cases is inconsistent with the purpose and policy of §506, which was "to facilitate valuation and disposition of property in the reorganization chapters of the Code." In re Laskin, 222 B.R. 872, 876 (9th Cir. BAP 1998).

Furthermore, the majority of courts addressing this issue have applied Dewsnup to both consensual and nonconsensual liens in chapter 7 bankruptcy cases. See, e.g., Boring v. Promistar Bank, 312 B.R. 789, 797 (W.D. Pa. 2004)(citing Laskin and holding § 506(d) may not be used in chapter 7 to strip off an allowed judicial lien); Crossroads of Hillsville v. Payne, 179 B.R. 486, 491 (W.D. Va. 1995)(holding that Dewsnup's prohibition against lien stripping barred a chapter 7 debtor from avoiding a wholly unsecured judgment lien under § 506(d)); In re Warner, 146 B.R. 253, 256 (N.D. Cal. 1992)(reversing a bankruptcy court's decision permitting a chapter 7 debtor to strip down an undersecured federal tax lien under § 506(d)); In re Swiatek, 231 B.R. 26, 29 (Bankr. D. Del. 1999)(holding that Dewsnup applied to prohibit the avoidance of nonconsensual liens, and observing that "the in rem aspect of a judgment is equally as viable in the context of a nonconsensual lien as in that of a consensual one"); In re Esler, 165 B.R. 583, 584 (Bankr. D. Md. 1994)(observing that Dewsnup "is equally applicable to consensual and non-consensual liens"); In re Doviak, 161 B.R. 379, 381 (Bankr. E.D. Tex. 1993)(rejecting debtors' argument that Dewsnup applies only to consensual liens, and denying debtors' motion to strip down an undersecured federal tax lien); In re Rombach, 159 B.R. 311, 314 (Bankr. C.D. Cal. 1993)(concluding that Dewsnup prohibits debtors "from stripping down the undersecured portion of a non-consensual lien").  

The prohibition against using Section 506 in Chapter 7 proceedings can also prevent stripping of judgment liens where they cannot be stripped under Section 522(f) – in other words, if there is no impairment of the debtor’s exemption.  See, In re Concannon, 338 B.R. 90 (9th Cir. BAP 2006)(Debtors attempt to distinguish Laskin by arguing that Dewsnup and its progeny apply only to consensual liens.  Debtors reason that Imperial's wholly unsecured judgment lien may be stripped off simply because it is nonconsensual.  This is a distinction without a difference.)

ADDITIONAL LIEN STRIP CASES:

In re Robert, 313 B.R. 545 (Bankr. N.D.N.Y.  2004).  Liens can be “stripped off” by motion practice.

In re Bennett, 312 B.R. 843 (Bankr. W.D. Ky. 2004).  Adversary proceeding not required for Chapter 13 debtors to "strip off" lien.

In re Monas, 309 B.R. 302 (Bankr. N.D. Ohio 2004).  Prior default judgment had preclusive effect on unsecured nature of first mortgagor's claim where second mortgagor had obtained a default judgment in state court foreclosure sale prior to bankruptcy.

In re Jones, 305 B.R. 276 (Bankr. S.D. Ohio 2004). Avoidable but unavoided liens cannot be included in exemption impairment calculation.  For §522(f), you take the unavoidable liens and the debtor's exemption, to determine if the judgment lien impairs the exemption and can be avoided.

In re Hill, 304 B.R. 800 (Bankr. S.D. Ohio 2004).  Chapter 13 debtors could avoid wholly unsecured junior mortgage without adversary proceeding.

In re Sbriglio, 306 B.R. 445 (Bankr. D. Conn. 2004).  Debtors could not avoid lien on property not included in bankruptcy estate.

In re Sutton, 302 B.R. 568 (Bankr. N.D. Ohio 2003).  Judgment lien could not be avoided where it came ahead of IRS tax lien, where notice of tax lien was not filed by IRS until after judgment lien, and there was sufficient equity for judgment lien, in that position, not to impair the debtor's exemption.

In re Samala, 295 B.R. 380 (Bankr. D.N.M. 2003).  Chapter 13 debtors could "strip off" wholy unsecured junior mortgage liens.

In re Bennett, 312 B.R. 843 (Bankr. W.D. Ky. 2004).  Adversary proceeding is not required for Chapter 13 Debtors to “strip-off” lien.

In re Day, 292 B.R. 109 (Bankr. N.D. Tex. 2003).  Lien release must await completion of debtor's payments under Chapter 13 plan where creditor objected to requirement that lien be released upon payment of secured portion of claim.

III.
THE CHAPTER 13 TRUSTEE’S PET PEEVES.


This topic is for me to tell you about problems I see in the cases that are filed in the Western Division.  And what I think are the “best practices”.

1.
Identification At The First Meeting Of Creditors.


Too many debtors come to the §341 Meeting without proper identification.


The Office of the U.S. Trustee has given the Trustees very clear guidance on establishing each debtor’s identity:


First, we need a picture ID that is issued by a government agency.  Most commonly, that is a driver’s license.  But, it doesn’t have to be.  For non-drivers, there are state identification cards.  Debtors can use a passport.  Military ID cards are acceptable, as are government issued employment IDs that include a photo.


Second, Trustees are required to confirm the debtor’s social security number.  This is the most common problem we run into.  Ohio driver’s licenses are no longer issued with a social security number.  Accordingly, we often need to get proof of the social security number from a different source.


The best source is the debtor’s Social Security Card.  If the card has been lost, the Social Security office will issue a certification of the debtor’s number, while the debtor is waiting for a new card is being issued.  We will also accept as proof of the debtor’s Social Security number, any government issued card or statement, W-2s or other employer printed statements that is sent to a government agency.  What we are NOT supposed to accept are documents where the debtor printed their own Social Security Number – like tax returns.


At the Section 341 Meeting, we prefer to examine the original documents – the debtor’s actual driver’s license and Social Security Card.  However, if counsel has photocopied the debtor’s ID and Social Security Card, we may accept that in a pinch, so that the First Meeting doesn’t have to be rescheduled.  Copies made by the debtor are NEVER accepted.

2.
Original Signatures.


As part of the First Meeting, Trustees ask the debtors to testify as to their signatures on various documents.  Different Trustees ask for testimony on different documents.


At Chapter 13 First Meetings, we generally ask for testimony regarding the signature on the Petition, Schedules, and Statement of Financial Affairs.  We may ask for testimony on the signature on the Means Test and the Chapter 13 Plan as well.


In order to properly conduct the examination on signatures, we need to have counsel bring the original signed documents, with the “wet signatures” – not copies.


Just as important as the need to have those documents available for the First Meeting, counsel should retain “wet signature” originals of ALL documents that are required to be signed by the debtors.  Failure to have the documents signed can create all kinds of problems for debtor’s counsel – claims that the filing was not authorized, that the documents were not reviewed, that what was filed wasn’t the final version.  Protect yourself by having all documents that need to be signed, signed.  And keep them in your file.  Getting caught filing a “/s/” document, where there was never an actual signing of that document by the debtor, can create both liability and licensure problems for the attorney.

3.
Schedules I and J and the Means Test.

A.
Schedule I.


The Employment box: Please fill in the name and address of the employer.  We need that information if your clients decide to pay their Plan payment through a payroll deduction.


Line 1 of Schedule I asks for “Monthly gross wages, salary, and commissions (Prorated if not paid monthly”.  Right below that is Line 2, which is a space for “Estimated monthly overtime”.  Far too many attorneys either: 1) leave out overtime (“because it isn’t guaranteed”); or 2) lump overtime into Line 1.


Line 2 of Schedule I asks for an ESTIMATE of each debtor’s monthly overtime.  I spend an inordinate amount of time going over pay advices, tax returns, the Means Test, and asking questions at the First Meeting because estimated overtime isn’t broken out and listed on Line 2.


But, what do you do if you are uncomfortable listing estimated overtime because of a projected job change, or overtime cutoff, or the seasonality of the overtime?  Line 17 on Schedule I allows you to put a narrative statement in Schedule I regarding changes or other circumstances that the trustee should be made aware of – make use of that to provide context to the information on Schedule I, including the information on Line 2.


On Line 7, debtors are asked to list their “regular income from operation of business or farm (attach detailed statement).”  We almost never receive a statement as part of Schedule I – detailed or otherwise – about the income (or expenses) of the debtor’s business.  If we get the business packet filled out, that can serve the same function – but we rarely get that information before the First Meeting of Creditors.


Please note that Line 7 of Schedule I has an expense counterpart on Schedule J – Line 16 asks for “regular expenses from operation of business, profession, or farm (attached detailed statement).”  That means that the amount of income on Schedule I, Line 7 should NOT be a net number, it should be a gross income number.  And the expenses of the business are to be deducted on Schedule J, Line 16 - with an itemization of those expenses attached.


On Line 8 – if your client has income from renting real estate, it should go here.


On Line 11 – Social Security and other government assistance should be listed on this line.  The “Specify” line is where you should describe the type of government assistance being received – Social Security, food stamps, Social Security Disability, etc.


B.
Schedule J.  (Many problems with expenses are much less of an issue if the Plan proposes repayment of 100% to unsecured creditors.)


Under Line 1 of Schedule J, for mortgage payments or rent, are two check boxes.  One asks if real property taxes are included in the figure listed for the mortgage payment.  The other check box asks if property insurance is included.  Make sure those two check boxes are accurately checked “yes” or “no”.  If they are just left in some default position, it looks like you are trying to take an expense out of the budget twice, or that the Plan is unfeasible because it doesn’t include all the debtor’s expenses.


Line 2 c and 2 d are often a source of problems in a Chapter 13.  Unlimited cell phones, premium cable channels, and the like, are luxury items that should not be subsidized by a reduced dividend to unsecured creditors.  “Prepaid trac phones” or “go phones” are very inexpensive – and they serve the emergency telephone function many debtors argue is a necessity.  Cell phone 3g internet, the ability to send pictures, video capability, unlimited text messages, MP3 phones, etc. simply are not necessities, even for debtors who have children.  And premium cell phones for the kids are similarly not necessities.


Lines 4 and 8 – food and transportation, are becoming more expensive as the price of gas and oil go up.  But, we are used to seeing what debtors actually spend on these items – and if the numbers are not in line with what is “average” – either unrealistically low, or high - we are going to ask questions about those expenses.


Line 7, for medical expenses, is often underestimated.  Debtor’s counsel needs to ask some probing questions about medical expenses.  If you clients have ongoing prescription costs that are not covered by insurance, you need to figure out what those ongoing expenses really are.


Line 9, for recreational expenses, is not a favorite for either Judge.  You should have a frank discussion with debtors about spending on recreation, and the amount should be as low as possible.

Line 10 is for charitable contributions.  If your debtors assert that they make substantial charitable contributions, you may want to look at their tax returns to see if they claimed a deduction for the amount they are telling you that they donate to charity.  We will.  We may also ask for a church statement about what was donated the previous year in situations where the debtor’s deduction is based on tithing.


Line 11 is for listing the monthly expense for various kinds of insurance.  First, you have to turn whatever figure your clients give you into a monthly figure – often, we will see quarterly auto insurance premiums listed as the monthly payment.

Second, both Judges have a problem with arguments regarding the “necessity” of kids being able to drive, and parents therefore being obligated to pay for their car insurance.  When we see a figure much over $100 a month for car insurance, we start asking questions about who is insured – and whether there are other vehicles being insured that are not listed in the Schedules.

Third, while a reasonable amount of term life insurance may be appropriate, whole life policies that have a savings/cash-value-building aspect, are disfavored.  The case law – and the Means Test – do not permit deductions for whole life policies that incorporate a savings component


Line 12 for taxes – if your clients are not paying their real estate taxes through their mortgage, or if they are self-employed, and need to withhold taxes on a quarterly basis.  We see too many budgets that don’t include: 1) real estate taxes; or 2) money that needs to be set aside for income taxes from self employed debtors who can’t just have their employers withhold the monies from their paychecks.


Line 13 for “Installment payments”, includes separate lines for “Auto” and “other”.  If you have more than one car for each adult debtor, we are going to raise that issue at confirmation.  If you list installment payments for a motorcycle, a recreational vehicle, four wheeler, snowmobile, or a boat - at the Confirmation Hearing we are going to question the good faith of the proposed Plan (if it is less than 100%) as the debtor is attempting to have the unsecured creditors essentially fund the purchase of an unnecessary luxury item.


Line 17 is a catchall expense provision, just labeled “Other”, and you can put any expense on that line that doesn’t fit in the other listed categories.  Of course, just because it is listed, doesn’t mean it is an appropriate budget item – but at least it is disclosed and can be addressed directly.  If you are proposing to pay student loans directly, that’s the place to put that payment.  Many practitioners also use Line 17 for personal hygiene, or for cigarettes.

4.
The Rest Of The Schedules.
On Schedule A: make it clear what the debtor’s interest in the real estate is.  Fee simple, half interest, land contract vendor, etc.  Provide the description of the property – usually the street address – that you will be using on Schedule D, so we can put the debt, and the real estate securing it, together.

On Schedule B: Go through the entire list.  Don’t forget a boat, or a car, or annuity, or an IRA.  And if you have life insurance, list it, whether it is term or whole life.  Please list a vehicle’s year, make and model, as well as its value.  You also need to place a value on a 401(k) or IRA – if you can only come up with an estimate, put (“est.”) in your description.  But don’t just put “unknown” for every 401(k) in every case without asking the debtors to get you the information.

Question 7, for jewelry – if you see you client wearing a diamond ring, don’t leave the jewelry question blank.  We will ask about it.

      Question 9, list all life insurance policies – EVEN IF THEY ARE TERM.  In far too many cases, we see deductions for life insurance expenses, but not life insurance listed.  Because only a deduction for the expense of term insurance is presumptively valid, it is helpful to know whether the life insurance is term of whole life, and how many policies there are.

Question 13, for stock and interests in incorporated and unincorporated businesses – if your debtor owns a closed corporation, LLC, or the like, his or her shareholder or member interest needs to be listed on Line 13.  We can argue about the value, but the ownership interest in the business entity needs to be disclosed.

Question 21 asks for “Other contingent and unliquidated claims of every nature.”  This is a good place to list any litigation assets, such as filed or unfiled claims for personal injury, disability, class actions, etc.  If debtors fail to disclose these kinds of assets, they lose standing to bring the action – and the attorneys for insurance companies know this and look at bankruptcy records in every significant tort case. 

Question 35 is the “catch all” – any other property of any significant value can be listed here.

On Schedule C: If you file a case where the debtors reside in Michigan, you should take the Michigan (or federal) exemptions.  Make sure that the exemptions that are listed are ones the debtor is actually entitled to, in the amounts allowed by law.

On Schedule D: Please specifically identify the property the particular security interest attaches to – not “car” or “lot” or a blank space.  We need specific recognizable descriptions, like “2002 Toyota Prius”, or “Lot on 423 Beecher Rd.”.  If there are items that are very similar, figure out some way to consistently distinguish them, either by serial number, or “wife’s XTR Yamaha snowmobile”, or “blue Honda 750 motorcycle”.

On Schedule E: Is the debt REALLY a priority claim?  Student loans are not a priority claim.  Older income tax debts may not be priority claims.  Just because a debt is for a government benefit overpayment, it may not be a claim entitled to priority.  Give this issue some thought when you are filling out Schedule E – check to see if there is a subsection in Section 507 that makes each debt listed in Schedule E a claim that is actually entitled to priority under the Code.

We also like to see DSO obligations – whether owed, or current – listed in Schedule E, as that helps ensure that proper notice goes out.  DSO claims that are current can be listed with “$0” listed as owing, and a notation that listing is for “notice purposes”.

On Schedule F: If only spouse is filing a Chapter 13 case, it is important for counsel to accurately fill in the column that asks if the debt is owed by the husband, wife, or joint.

It is also very helpful to our Office, in trying to figure out which claims were listed, and what claims are duplicates, to have the last four digits of the account number listed.

On Schedule G: Executory contracts should be listed here – leased cars and cell phone contracts are the most common.

On Schedule H: List the co-debtors.  If the debtor co-signed a loan for their child, the child is a co-debtor.  In business cases, the debtor may be a co-debtor with the business entity.  Ex-spouses may also be co-debtors on some debts.

5.
The Statement Of Financial Affairs.
Don’t leave the Statement of Financial Affairs blank.  Go through it with the debtors and fill it out.

Question 1 or 2 almost always needs to be completed in a Chapter 13.  The debtor has to have income.  Questions 1 and 2 ask for you to list the gross amount received year-to-date, and in the two years prior to the current calendar year.  So, if you are filing on December 15, 2009, you would provide the YTD for 2009, and the debtor’s gross income for 2008 and 2007 should also be listed.

Question 4 is where you list the information about any pending foreclosure that the debtor is involved in, or any lawsuit where the debtor is (or was within the last year) a plaintiff or defendant.  In a Chapter 13, you must also list lawsuits where the non-filing spouse is a party.

Question 9 is where you list the monies you received to file the Chapter 13 bankruptcy (if anything), and the amount paid for the pre-filing counseling session.

Question 10 is for any transfer of property, not in the ordinary course of business, made in the previous two years.  If your clients have made a substantial transfer of property, for less than fair value, and that transfer is not listed, you client may be facing a criminal referral made to the Office of the U.S. Trustee.

Question 14 is for property that the debtor holds for another person.  If this applies to your client, disclose whatever they are holding. . . .  particularly if they owe an ex-spouse money because they have a habit of calling our office with that information if it isn’t properly disclosed.

Question 18 – if the debtor has a business, you need to answer these questions about the nature, location, and name of the business(es).

6.
The Means Test.


Line 2 asks for Gross wages, salary, tips, bonuses, overtime and commissions.  If that number is substantially different from the gross income number on Schedule I, the Chapter 13 Trustee is going to ask why.  One of the most common responses, when the Means Test gross income number is higher than Schedule I, is that overtime was not estimated on Schedule I, and it makes up a substantial portion of the debtor’s previous 6 months worth of income.  Expect inquires about exactly how much the debtor makes, and why overtime was not estimated on Schedule I.


Remember, income the debtor (or the debtor’s spouse, or children) receive under the Social Security Act is not included in gross income.  See, 11 U.S.C. Section 101(10A).  While some attorneys do not list unemployment because it is a benefit received under the Social Security Act, we do not agree with that position, and we will litigate it.


Line 3 provides a box for gross income from the operation of a business, profession or farm, and a box for “ordinary and necessary operating expenses”.  The number that goes toward CMI (“Current Monthly Income”) is a net figure.  However, for purposes of determining whether a debtor is over or under the median income level, Judge Whipple has held that the gross figure should be used, agreeing with the majority of courts that looked at this issue.  See, In re Wiegand, 386 B.R. 238, 242 (B.A.P. 9th Cir. 2008); In re Cole, Case No. 08-34-34090, unpublished (Bankr. N.D. Ohio March 16, 2009)(Whipple, J.).

Line 13 and Line 19, the marital adjustment, is a difficult area.  If you are going to deduct anything under that provision, be very clear what it is for.  It will be closely scrutinized.


The “Calculation of Deductions Allowed Under §707(b)(2)” is based on IRS national and local standards.  Make sure the correct numbers are used – particularly if the Means Test is being filed later, or being amended.  The numbers to use are those in place on the date of filing.


Line 24(B), for Health Care – every member of the household is entitled to this standard expense deduction.  For some reason, it is greater for those over 65 (who are eligible for Medicare) than those under 65, who may be uninsured.  But, it is what it is.


Line 26, for housing and utility adjustment – if you are going to seek an adjustment on this line, you will need to justify it.  If you assert some additional deduction here, that assertion will be compared to the expenses listed on Schedule J, which in turn may be compared with the debtor’s actual bills and checks in an appropriate case.


Line 27A is a standard allowance for motor vehicle operating expenses.  It is the position of the Chapter 13 Trustee that one person is entitled to one vehicle expense, if they own a vehicle.  Two debtors are entitled to two motor vehicle expenses, if they own two motor vehicles.  One debtor is not entitled to two motor vehicle operating expenses, even if schizophrenic.


Line 27B is new, for public transportation expenses.  If your debtor doesn’t regularly take public transportation, don’t try to claim this allowance.  The trustee will inquire to determine if the debtor is legitimately entitled to it.


Line 28 and 29 are for motor vehicle ownership expenses.  The allowance is now $496 for each vehicle (up to two).  We will challenge one debtor deducting two cars.


Line 30 is for taxes.  If the amount withheld or otherwise paid over for taxes is in excess of the amount needed to pay the debtor’s ongoing tax obligations, that excess is income that needs to go into the Plan through a turnover of the tax refunds.


Line 31 is for INVOLUNTARY deductions associated with employment – like union dues, and PERS/SERS deductions.  It is not, in my view, the place for 401(k) loan repayments, particularly if they are not amortized over 60 months.


Line 37 is for other necessary telecommunication services, “other than your basic home telephone and cell phone”.  Telecommunication services the debtor has had in the past are not automatically “necessary”.  Premium cable channels, higher-end cell phone features, and the like, are not “necessary for your health and welfare or that of our dependents.”


Lines 42, 43, and 44 have specific requirements that the debtor affirmatively prove their entitlement to the amounts listed as additional expenses.  Lines 42 and 43 require he debtor to provide the case trustee with documentation.


Line 45 is for charitable contributions.  If your debtors assert that they make substantial charitable contributions, you may want to look at their tax returns to see if they claimed a deduction for the amount they are telling you that they donate to charity.  We will.


Line 47 should be the amount of the secured claim that becomes contractually due during the 60 month commitment period.  So, it is either the monthly payment (for loans that continue longer than the 60 month Plan period, like a mortgage) or the amount that is due during the 60 month period divided by 60.  So, if one $300 car payment remains due at the time of filing, the “average monthly payment” is closer to $5, rather than $300.


Also, Judge Whipple has held that monthly payments that are not actually going to be paid must come into the Plan.  Accordingly, if you are avoiding a second mortgage, stripping a judgment lien, cramming down a car loan, or surrendered property.  The cases are: In re Whitaker, 08-34057, unpublished, (Bankr. N.D. Ohio April 23, 2009) and In re Kelly, 08-30084, unpublished, (Bankr. N.D. Ohio April 23, 2009), which follow In re Petro, 395 B.R. 369 (B.A.P. 6th Cir. 2008); In re Thomas, 395 B.R. 914, 922-23 (B.A.P. 6th Cir. 2008).


Line 48 is for arrearages.  Again, be sure to divide by 60.  Because this amount will be paid by the Chapter 13 Trustee, it must be added back in to the Line 59 amount to arrive at a payment that will provide unsecured creditors with the Means Test figure.


Line 49 is where the amount (divided by 60) needed to pay priority claims is listed.  Do not include non-priority claims – like student loans – on this line.  Because this amount will be paid by the Chapter 13 Trustee, it must be added back in to the Line 59 amount to arrive at a payment that will provide unsecured creditors with the Means Test figure.


Line 50 is for the Chapter 13 Trustee’s fees.  There isn’t much uniformity in the number used – 10%, 8%, 7%, 6.something percent – but it really doesn’t matter to me.  I don’t care if you don’t deduct it all.  “CMI” is the amount that is to be paid to unsecured creditors – to get the proper amount of money to the unsecured creditors, certain deductions have to be added back in: including the trustee fee deduction, the amount paid on priority claims, secured claim being paid through the Plan, and the amounts paid on arrearages (and tax refunds, if there is overwithholding).  The earmarked amounts that are deducted on the Means Test can’t be taken – and then deducted a second time, during the claims payment process - from the amount that should go to unsecured creditors.


Line 57 and 60’s deductions for special circumstances are also closely scrutinized.


Line 59 is a very important number for Judge Whipple in over-the-median Chapter 13 cases.  Judge Speer does not regard it as a particularly significant number in Chapter 13 cases assigned to him – his focus is on Lines 15 and 16, showing whether the debtor is over or under the median income level.

7.
Form 2016(b): Disclosure of Compensation of Attorney for Debtor.

This form should be filled out, with the agreed fee, the amount paid, the amount still due (if any), the source of the compensation paid, the general limitations on what that flat fee covers, and the hourly rate if additional services are required in the Chapter 13 case.  Failing to pay close attention to this form can lead to sanctions, disgorgement and other bad things for debtor’s counsel.

8.
The Chapter 13 Plan.


A.
Mortgages and Conduit Payments.


Starting in August of 2007, the Judge Speer has required “conduit mortgage payments” in all cases where there is a substantial arrearage at the time of filing.


The Honorable Mary Ann Whipple has made it clear that she will not require conduit mortgage payments.  Conduit mortgage payments may be requested by the debtor(s), and may be a condition for continuing (or reinstating) the automatic stay.


It appears unlikely that either Judge is going to change their position.  It is up to counsel to adapt their filings to the requirements of each Judge.  The best way to do this, in cases where there is a mortgage arrearage, is to file the Chapter 13 Plan AFTER you learn which Judge the case is assigned to.  It often takes as little as an hour after filing for the case to be assigned to one of the two Judges.  Or, use the language “If this case is assigned to the Honorable Richard L. Speer, conduit mortgage payments will be paid through the Plan.”

B. The Plan Must Deal With Every Secured Claim.

Every secured debt should be listed in Schedule D, and all the debts listed on Schedule D have to be specifically dealt with in the Plan.  First mortgages, second mortgages, car loans, motorcycle loans, jet ski loans, loans for the purchase of jewelry, loans to purchase personal property – all MUST be specifically dealt with in the Chapter 13 Plan.  That means: 1) providing notice to the secured creditor, through the Plan, about how their claim is going to be treated; and 2) giving the Chapter 13 Trustee explicit directions about how the claim is to be paid if the Chapter 13 Plan is confirmed.


The Plan should state how each secured claim is going to be paid – either “inside the Plan” (paid by the Trustee); or, through direct payments by the debtor.  If the Plan is going to attempt to modify a secured claim – either extend it out beyond its contractual term, bifurcate the claim into separate secured and unsecured debts, or reduce the interest rate, the claim being modified must be paid through the Plan.


The Plan should also state, for each secured claim being paid through the Plan, whether the payments are to be made pro-rata, or as fixed monthly payments.  The Chapter 13 Plan should also state the interest rate to be paid on each claim.  The easiest way to do secured payments (other than mortgages) is to allow the Chapter 13 Trustee to make the Plan payments “pro rata”, rather than listing a specific fixed payment.  The reason it is better to say “pro rata” in many cases is because if you fix a payment, and it doesn’t work - because you miscalculated, or the claim came in higher than estimated, or an objection by the creditor results in a boost to the interest rate – you usually have to file an amended Chapter 13 Plan setting forth the corrected monthly payment.  Providing for pro-rata payments will often avoid this problem.

C. The Plan Must Clearly Assume Or Reject Each Executory Contract.

This is one of the most common mistakes made in preparing a Plan.  Executory contracts are agreements where obligations remain on each side – the most common examples that we see are vehicle leases and cell phone contracts.

  Post-BAPCPA, having a Plan provision that says: “The following executory contracts are rejected: None” does NOT meet the requirements for assuming an executory contract.  The debtor MUST affirmatively state, in their Chapter 13 Plan (or in a stipulation signed by the lessor) that they are ASSUMING a specific, clearly identified agreement.  A statement that: “The debtor assumes the following executory contracts: The lease of the 2006 Dodge Caravan with DaimlerChrysler” is probably sufficient.


The problem with failing to affirmatively state that an executory contract is assumed is that under the new law, the presumption is that the executory contract is rejected, and the lessor automatically receives relief from stay upon the conclusion of the Confirmation Hearing.  See, Section 365(p)(3).  Debtors can lose their leased cars if they fail to properly assume the obligation in the Plan.

D. If Your Debtor Wants To Pay A Priority Or Student Loan Debt

 Directly, They Have To Explicitly Say So In Their Chapter 13 Plan.
There are instances where a Chapter 13 debtor wants to make direct payments on a past due child support obligation, or a student loan.  While each Judge has their own rules on these kinds of direct payments, the Chapter 13 Trustee cannot ignore a filed claim unless the Confirmed Chapter 13 Plan specifically provides for a treatment of the claim other than payment of the claim by the Chapter 13 Trustee per the filed proof of claim.

For example, if a student loan is in deferment, and the debtor wants to not have it paid through the Plan, the Plan itself must say – most commonly, using the last “Special Provisions” paragraph – that student loans are in deferment and will be paid directly by the debtor, not the Chapter 13 Trustee.  A clear provision in a Confirmed Chapter 13 Plan, stating that the debtor is making the payments directly, and the Chapter 13 Trustee is not to pay the claim, allows the Chapter 13 Trustee to ignore a filed claim.  Without such a clear provision, the claim has to be paid as filed.

E.
910 Car Loans – The Sixth Circuit Has Spoken.

In In re Long, 519 F.3d 288, 290-98 (6th Cir. 2008), the Sixth Circuit Court of Appeals issued a decision that agreed on very little other than that two of the Judges would prohibit surrender in full satisfaction.  So, that is the rule.


What does this new decision mean?  It means that any time a Chapter 13 Plan filed in the Sixth Circuit calls for surrender of a 910 motor vehicle in full satisfaction, the creditor can prevent confirmation of the Chapter 13 Plan with that provision by filing a timely objection to the Plan.  The decision almost certainly does not undo the binding effect of all of the Chapter 13 Plans that were confirmed with “surrender in full satisfaction” language.


It is not clear whether the Long decision will prevent debtors from proposing such a provision in their Chapter 13 Plans, and we don’t know if the Judges will – absent an objection from the motor vehicle lender – confirm a Plan with “surrender in full satisfaction language”.  It is also not clear if putting such language in the Chapter 13 Plan – as essentially a proposal to the secured creditor – would cause counsel a Rule 11 problem.  On the other hand, if an agreement for “surrender in full satisfaction” were actually reached with the creditor, prior to the filing of the Plan, putting such language in the Chapter 13 Plan clearly would be permitted.


Subsequent to Long, the United States Supreme Court in United Student Aid Funds, Inc. v. Espinosa, ___ U.S. ___, 130 S. Ct. 1367; 176 L. Ed. 2d 158 (2010) stated:

[T]he Code makes plain that bankruptcy courts have the authority -- indeed, the obligation -- to direct a debtor to conform his plan to the requirements of §§ 1328(a)(2) and 523(a)(8).

- and – 

14/ . . . Section 1325(a) does more than codify this principle; it requires bankruptcy courts to address and correct a defect in a debtor's proposed plan even if no creditor raises the issue.

- and –

15/ Bankruptcy courts appear to be well aware of this statutory obligation. See, e.g., In re Mammel, 221 B. R. 238, 239 (Bkrtcy. Ct. ND Iowa 1998) ("[W]hether or not an objection is presently lodged in this case, the Court retains the authority to review this plan and deny confirmation if it fails to comply with the confirmation standards of the Code").


It is not clear how this apparent endorsement of Bankruptcy Courts raising issues sua sponte will impact Chapter 13 plan provisions that would not be permitted if creditors filed an objection to confirmation of the Chapter 13 plan.
F.
Stripping Mortgages And Judgment Liens In The Plan.

Under Section 522(f) – NOT “520(f)” (a typo that we still see in many Plans) - Debtors can strip: 1) a judgment lien that impairs an exemption the debtor is entitled to; or, 2) a consensual non-purchase money security interest in household goods.  The Chapter 13 Plan can state that the judgment liens will be stripped, and after confirmation the motion to strip the judgment lien can be based on: 1) Section 522(f) allowing the judgment lien to be stripped, and 2) the binding effect of the confirmation of the Chapter 13 Plan.


Section 522(f) works for judgment liens, not statutory liens (most tax liens are statutory liens), and not consensual liens on any property (real or personal) that is not “consumer goods”.  A mortgage is an example of a consensual lien.

Under the Sixth Circuit Decision in In re Lane, 280 F.3d 663 (6th Cir. 2002), wholly unsecured second or third mortgage can be stripped off without an adversary proceeding – the bankruptcy court in In re Hill, 304 B.R. 800 (Bankr. S.D. Ohio 2003) held that the Plan provision, with a subsequent motion, was sufficient under the Bankruptcy Code to strip these unsecured mortgages.  Remember – the second or higher mortgages must have absolutely NO equity to attach to – without consideration of the debtor’s exemptions, which do not protect equity from a mortgage.  So, if a first mortgage is $100,000, and the house is worth $99,000, the second mortgage can be stripped under Lane.  If the first mortgage is $100,000 and the house is worth $100,001, the second mortgage cannot be touched, and must be paid in full, according to its terms.


Because real estate taxes are the first and best lien on real estate, ahead of any mortgage, real estate taxes can be used to determine if there is any equity for a second or third mortgage to attach to for purposes of a Lane mortgage strip.


The Chapter 13 Trustee will object to any Chapter 13 Plan that purports to make the stripping of a lien or mortgage “self-executing”.  Because such a provision is of dubious effect, we can’t rely on it in paying claims under the terms of the Plan.  A motion to strip the mortgage has to be filed as well.

G.
Plan Payments And Percentages.

Plan payment should start immediately after the Plan is filed – if the payments need to be stepped up, that’s fine, but don’t file a Plan calling for no payments at the beginning of the Plan.


The cases with the highest success rates are those with payroll deductions from the debtor’s paycheck.


The Chapter 13 Trustee cannot receive electronic transfers of funds – we need actual checks.  Accordingly, we can’t participate in any sort of automatic debiting of the debtor’s bank account.  If the debtor can get their bank to send us a check automatically each month – that’s fine.


Remember: Plan payments and the percentage to be paid to unsecured creditors can be increased by stipulation, without notice to creditors, since creditors are not harmed in any way by an increase in payments or an increase in the percentage.  However, any decrease in payments, or in the percentage to be paid, or in the treatment of a secured creditor, can only be accomplished through an amended Plan with 25 days notice to creditors.


H.
Adequate Protection Payments.


One of the most annoying things for good practitioners (and one of the most difficult problems for the Chapter 13 Trustee in deal with less-that-good practitioners) is the debtor who comes to the first meeting of creditors and claims he/she didn’t know they had to make adequate protection payments on their car, or that they had to make their mortgage payment.


Two things need to be done: 1) counsel has to explain what payments need to be made post-filing – the car payments, the mortgage payments and the Plan payments all need to start quickly; and, 2) counsel should to get the debtor’s signature on a document that reflects that advice, to have proof that the appropriate advice was given regarding the need to make post-petition payments. 


I.
Tax Returns.


You can mail in tax returns, or drop them off at the office after you are done with 341 meetings – please don’t fax them to us.  Many tax returns are 12-20 pages long, and they clog our fax machine, sometimes for long periods of time.


It has been point out – by several attorneys – that many Chapter 7 trustees do accept tax returns by fax.  However, their situation is different than the Chapter 13 trustee’s office.

Trustees are required to keep tax returns confidential – only those people who need to see the tax return as part of case preparation are allowed to see them.  Measures have to be taken to ensure that other employees do not see the returns.

Chapter 7 trustees usually have only a few people who access the fax machine – generally the trustee and one or two assistants who are involved in reviewing the tax returns.

The Chapter 13 office has more than ten employees.  Pursuant to U.S. Trustee guidelines, we are required to have procedures in place to prevent employees who are not involved in case work-ups from viewing your clients’ tax returns.  We do that by having the tax returns come in through the mail, or via hand delivery.  These envelopes are opened and date stamped by the Chapter 13 Trustee.  The returns are then transferred to the yellow envelopes in the case files, and the tax returns are returned to the debtors at the First Meeting of Creditors.


Please note that we do want the entire federal return, and if we’ve specifically requested it, the state tax return.  If, for example, a Schedule A or Schedule C was filed with the return – that is part of the federal tax return and it should be provided as part of the debtors compliance with 11 U.S.C. §521(e)(2)(A).

IV.

INCOME.

Regardless of whether judges look primarily at the Means Test, or relies, instead, on Schedules I and J -- everyone has the same issues: What is income?

A.
What Is Income?

The definition of “current monthly income” includes income “from all sources that the debtor receives”, “without regard to whether such income is taxable income”, unless the income is excluded by statute.  See, 11 U.S.C. §101(10A)(A).

Income from Social Security is excluded by statute: 11 U.S.C. §101(10A)(B).  The exact language of the provision defining “current monthly income” states that it excludes: “excludes benefits received under the Social Security Act”.



1.
Below Median Debtors and Social Security Income:


While there isn’t much post-BAPCPA case law on the subject, what there is suggests that the exclusion of Social Security income includes situations where the debtor is below the median income level.  See, In re Rush, 387 B.R. 26, 29 (Bankr. W.D. Mo. 2008).

Note, however, that a majority of courts appear to consider Social Security income in evaluating the “totality of the circumstances” for a Chapter 7 debtor under Section 707(b)(3).  See, In re Booker, 399 B.R. 662 (Bankr. W.D. Mo. 2009)(same judge who decided Rush, above); In re Calhoun, 396 B.R. 270 (Bankr. D.S.C. 2008).


Social Security income must be included on Schedule I – Question 11 specifically asks for “Social Security or other governmental assistance”.


Where the inclusion of Social Security is necessary for the debtor(s) to have a Chapter 13 – whether to meet the regular income test or for purposes of feasibility – court allow Social Security to count as income.

2.
Unemployment Benefits - Income, or Excluded?
The courts are currently divided on whether or not unemployment benefits are excluded under the “Social Security” umbrella.  Two early cases said that unemployment benefits were excluded:  See, In re Munger, 370 B.R. 21 (Bankr.D.Mass. 2007); In re Sorrell, 359 B.R. 167 (Bankr.S.D.Ohio 2007).  Two more recent cases hold that unemployment benefits count as income.  See, In re Kucharz, 418 B.R. 635 (Bankr. C.D. Ill. 2009); In re Baden, 396 B.R. 617 (Bankr.M.D.Pa. 2008).


We are prepared to litigate the issue of whether or not unemployment is included on the Means Test, relying on Kucharz and Baden.



3.
Other Income Specifically Excluded Under 101(10A):

Also excluded by statute are “payments to victims of war crimes or crimes against humanity on account of their status as victims of such crimes, and payments to victims of international terrorism (as defined in section 2331 of title 18) or domestic terrorism (as defined in section 2331 of title 18) on account of their status as victims of such terrorism.” – but for most of us, those almost never come up.  Clearly, however, those items are not income for Means Test purposes, and probably for any Chapter 13 determination of income.

4.
What About Other Income That Does Not Become Property

Of The Estate?
There is a question whether income that is specifically excluded from becoming property of the estate by other federal law, would be income for Chapter 13 purposes.  Cf., In re Anderson, 410 B.R. 289 (Bankr. W.D. Mo. 2009).  No case law appears to specifically address the distinction between “exemption” and “exclusion from property of the estate” in terms of how income is treated.  Probably, the answer would be that these types of income would be counted as income.

5.
What About Monies Withdrawn From A 401(k) Or IRA?


The majority of courts appear to hold that pre-retirement withdrawals from a 401(k) or IRA are not considered income for bankruptcy purposes.  See, In re Cram, 414 B.R. 674 (Bankr. D. Idaho 2009)(401(k) distribution did not meet criteria of current monthly income under §101(10A)); In re Zahn, 391 B.R. 840 (8th Cir. BAP 2008)(IRA distribution to non-filing spouse not income); In re Mendelson, 412 B.R. 75 (Bankr. E.D.N.Y. 2009)(one-time early withdrawal from a retirement account was not included in income).  But see, In re DeThample, 390 B.R. 716 (Bankr. D. Kan. 2008)(401(k) was required to be included in calculating CMI).


Remember, under Section 101(10A)((B), “current monthly income” is defined as payments made “on a regular basis” payments from any entity.  One time withdrawals from a 401(k), IRA or other retirement account are not made on a regular basis.  That may distinguish those kinds of withdrawals from people whose income is supplement by fixed payments from a 401(k), in amounts they may be required to withdraw under a law that imposes penalties if they fail to make such withdawals.

The cases also discuss whether the “one time” withdrawals are “income” because the money that is withdrawn was the debtor’s money, albeit in a protected account.



6.
Life Insurance Proceeds are Income:

Proceeds from life insurance were held part of disposable income.  In re Florida, 268 B.R. 875 (Bankr. M.D. Fla. 2001); contra, In re Richardson, 283 B.R. 783 (Bankr. D. Kan. 2002).  



7.
Food Stamps and Government Aid are Income:


Yes, the majority view is that they are income.  See, In re Justice, 404 B.R. 506 (Bankr. W.D. Ark. 2009)(government assistance to non-debtor daughter and her infant son was income); Bibb County Dept. of Family & Children Services v. Hope (In re Hammonds), 729 F.2d 1391, 1395 (11th Cir. 1984); In re Rigales, 290 B.R. 401 (D. N.M. 2003)(food stamps).


8.
Veterans Benefits are Income:

See, In re Hedge, 394 463 (Bankr. S.D.N.Y. 2008); In re Waters, 384 B.R. 432, 437-38 (Bankr. N.D. W.Va. 2008); In re Redmond, CASE NO. 07-80634-G3-13, 2008 Bankr. LEXIS 1495, (Bankr. S.D. Tex. April 14, 2008)


9.
Disability Payments (from sources other than Social Security)

are Income.

In re Blausey, 552 F.3d 1124 (9th Cir. 2009).

10.
Loans are Not Income:

Loans are generally not income.  See, In re Brown, 332 B.R. 562, 568 (Bankr. N.D. Ill. 2005) ("the refinance proceeds are accompanied by a new loan to the debtor, which significantly offsets the apparent increase to the debtor's balance sheet").



11.
Amount Deducted to Repay A Loan.

In re Killian, 422 B.R. 903 (Bankr. N.D. Ill. 2009).  A “loan” of over $500,000 given to debtor-executive at the start of his employment was was “repaid” by a notion of $10,000 per month “repayment” through a paycheck entry.  The issue was, is the $10,000 a month income to the debtor?  The court held that the original $500,000, was really a bonus paid at the time debtor was hired, not a loan.  (Based on provisions, like the debtor not owing the money if he died.)  The monthly “repayment” amount of $10,000 therefore was not income that had to be included as income on Chapter 7 Means Test.
V.
EXEMPTIONS VS. INCOME – A CAGED DEATH MATCH.


Prior to the passage of BAPCPA, there was a significant minority of courts that – to some extent – allowed exemptions to reduce or eliminate disposable income, relying on the language of Section 522(c).  See, In re Berger, 61 F.3d 624 (8th Cir. 1995)(holding in a Chapter 12 case that disposable income did not include exempt life insurance proceeds); In re Ferretti, 203 B.R. 796, 800 (Bankr. S.D. Fla. 1996)("The clear language of [§ 522(c)] protects exempt property, regardless of form, from prepetition debts . . . . This express limitation cannot be ignored for purposes of defining disposable income under § 1325(b)."); In re Koch, 187 B.R. 664, 667-69 (D.S.D. 1995)(holding that income exempt under state law could not be included in a Chapter 13 disposable income calculation, and noting that different panels of the Eighth Circuit may have different points of view on the issue), rev'd sub nom. Stuart v. Koch (In re Koch), 109 F.3d 1285, 1289 (8th Cir. 1997); In re Tomasso, 98 B.R. 513, 515 (Bankr. S.D. Cal. 1989)(stating that only the nonexemptable portion of a personal injury settlement would constitute disposable income).


However, even pre-BAPCPA, the majority of courts, relying on §1325(b)(1)(B), held that income was income, whether the source of that income was exempt or not.  See, Stuart v. Koch (In re Koch), 109 F.3d 1285, 1289 (8th Cir. 1997)("Chapter 13 contains no language suggesting that exempt post-petition revenues are not Chapter 13 'income,' and § 1325(b)(2) expressly defines 'disposable income' to mean income not needed for debtor's support. . . . . In a Chapter 13 proceeding . . . [the] debtor repays unsecured creditors primarily with post-petition 'disposable income . . . . Debtor's fresh start is not endangered by a requirement that  income received during the life of the plan from otherwise exempt sources be included in the calculation of disposable income."); Freeman v. Schulman (In re Freeman), 86 F.3d 478, 481 (6th Cir. 1996)("[I]ncome that would be otherwise exempt under Tennessee law can still be 'disposable income' for purposes of Chapter 13."); In re Hagel, 184 B.R 793 (B.A.P. 9th Cir. 1995)(holding that exempt social security disability benefits are included under a § 1325(b) analysis); In re Minor, 177 B.R. 576, 579 (E.D. Tenn. 1995)(holding that workers' compensation benefits are included as disposable income even though exempt under state law); In re Tolliver, 257 B.R. 98, 100 (Bankr. M.D. Fla. 2000)("[B]ecause the fresh start in Chapter 13 is protected by a debtor's ability to retain non-disposable income rather than exempt assets, the importance of exemptions is diminished . . . ."); In re Claude, 206 B.R. 374, (Bankr. W.D. Pa. 1997) ("§1325(b) does not qualify income  with reference to its exempt status."); In re Jackson, 173 B.R. 168, 170-71 (Bankr. ED. Mo. 1994) (same); Watters v. McRoberts, 167 B.R. 146, 147 (S.D. Ill. 1994) (same); In re Schnabel, 153 B.R. 809, 817-18 (Bankr. N.D. Ill. 1993)("[To allow a debtor] to use his exempt income to attain Chapter 13's broad discharge, without the corollary requirement to use it to pay creditors as much as he is able, would contravene the express purpose of the statute - namely, that the debtor make payments under a plan.").


Today, after the passage of BAPCPA, it appears that most courts regard the questions about the relationship between exemptions and income as having been answered by Congress.  The language of Section 1325(b)(2) was changed to now reference “current monthly income”, which is, in turn, defined by 11 U.S.C. §101(10A). By excluding specific items, including social security income, in 11 U.S.C. §101(10A)(B), more recent decisions have held that other sources of income – which were not excluded by that section, must be counted as income to the debtor.


Under this statutory language, the only exclusions from income are assets that are: (1) not "income" to the debtor; (2) not paid by an "entity" (which is defined in § 101 (15) as a person, estate, trust, governmental unit or the United States trustee); (3) not received on a regular basis; (4) not received for the household expenses of the debtor or the debtor's dependents; (5) Social Security Act payments; (6) payments to victims of war crimes or crimes against humanity on account of their status as victims of such crimes, and (7) payments to victims of international terrorism or domestic terrorism on account of their status as victims of such terrorism.  See, In re Waters, 384, B.R. 432, 437 (Bankr. N.D. Va. 2008).


In other words, after BAPCPA, if it is not excluded from income by Section 101(10A)(B), it is included as income.  See, In re Forbish, 414 B.R. 400, 403 (Bankr. N.D. Ill. 2009)( tax refund attributable to earned income tax credit is income); In re Royal, 397 B.R. 88, 101-102 (Bankr. N.D. Ill. 2008)(tax refund attributable to earned income tax credit is income); In re Hedge, 394 B.R. 463, 466 (Bankr. S.D. Ind. 2008); In re Waters, 384, B.R. 432, 437 (Bankr. N.D. Va. 2008)(veterans’ disability payments are income).


B.
Tax Refunds As Income – Does An Exemption Matter?


1.
Tax Refund Basics.

In Chapter 7 bankruptcy filings, tax refunds are entitled to exemption, any monies after the exemption is claimed, is turned over to the estate.   The Chapter 7 process usually only concerns the tax refund for the year in which the bankruptcy is filed.

In a Chapter 13 case, the tax refunds in question concerns all tax refunds received by debtor during the life of the Plan.  The question ultimately boils down to is how much of the tax refunds is the debtor obligated to turn over to the trustee during the life of plan, when the plan does not provide for a 100% payout to unsecured creditors.    



2.
Does A Tax Refund Constitute Disposable Income?

In a Chapter 13, the disposable income of a debtor is required to be turned over to pay unsecured creditors with the provision in the bankruptcy code, 11 U.S.C. §1325(b)(1)(B), stating :

“If the trustee or the holder of an allowed unsecured claim objects to the confirmation of the plan, then the court may not approve the plan unless, as of the effective date of the plan--

(B) the plan provides that all of the debtor's projected disposable income to be received in the applicable commitment period beginning on the date that the first payment is due under the plan will be applied to make payments to unsecured creditors under the plan.”

The code clearly states that “projected disposable income” is to be included in payments in the repayment plan.  The question is whether income tax refunds received by debtor (refunds obtained due to the withholding of income of the debtor) are to be included in the projected disposable income.

“Most courts have determined that tax refunds should be included in the §1325(b)(1) “projected disposable  income” calculation.  In re: Kruse, 406 B.R. 833, 837 (Bankr. N.D. Iowa 2009).  Even tax “refunds” attributable to earned income tax credits have been held to be income for Chapter 13 purposes.  See, In re Forbish, 414 B.R. 400, 403 (Bankr. N.D. Ill. 2009)( tax refund attributable to earned income tax credit is income); In re Royal, 397 B.R. 88, 101-102 (Bankr. N.D. Ill. 2008)(tax refund attributable to earned income tax credit is income).
The next issue pertains to whether debtors must contribute income tax refunds when the debtor’s payment plan does not provide a 100% dividend to unsecured creditors.  The court in In re Michuad, interprets the code sections of 11 U.S.C. §1325(b)(1), 11 U.S.C. §1325(b)(2), and 11 U.S.C. §101(10A), as requiring “debtors to submit their projected disposable income to fund their chapter 13 plan if the debtor does not propose a plan that will pay his or her unsecured creditors a 100% dividend.”  In re Michuad, 399 B.R. 365, 370 (Bankr. D.N.H. 2008).  Another Bankruptcy Judge in that district has subsequently applied that rule in cases where the debtor’s plan does not pay 100% to the creditors.  See, In re: Watson, 417 B.R. 165, 167-168 (Bankr. D.N.H. 2009).

Where the Chapter 13 Plan has been confirmed, the debtors must file a Motion to Modify to change the requirement that they turn over tax refunds.  In re Michuad, 399 B.R. at 373. In re Michuad, 399 B.R. 365, 372 (Bankr. D.N.H. 2008).  

Even if the Trustee does not raise the issue of turnover of debtor’s tax refunds at the time of confirmation of debtor’s plans, the trustee can seek the turnover of tax refunds post confirmation by filing a motion to modify.  In re Watson, 417 B.R. 165, 169-170 (Bankr. D.N.H. 2009). 

VI.
A FEW WORDS ABOUT EXPENSE ISSUES.

A.
The Below Median Debtors – Nothing Has Changed.

For those debtors who fall below the median income, there is no new statutory guidance in BAPCPA as to how expenses are derived for "disposable income."  However, courts have interpreted this exclusion in the drafting to mean that the old practices apply, i.e. courts should primarily use Schedule J in computing the statutory requirements.  See, In re Neclerio, 393 B.R. 784, 787-788 (Bankr. S.D. Fla. 2008); In re Rush, 387 B.R. 26, 30 (Bankr. W.D. Mo. 2008); In re Fuller, 346 B.R. 472, 483 (Bankr. S.D. Ill. 2006); In re Schanuth, 342 B.R. 601, 604 (Bankr. W.D. Mo. 2006).


B.
Calculating the expense of a 401(k) Loan Repayment:
The majority of courts now appear to require the monies used to pay off a 401(k) loan each month to come into the Plan after the loan is paid.  See, In re Nowlin, 576 F.3d 258 (5th Cir. 2009); In re Lasowski, 575 F.3d 815 (8th Cir. 2009); In re Anstett, 383 B.R. 380 (Bankr. D.S.C. 2008); In re Novak, 379 B.R. 908 (Bankr. D. Neb. 2007). 

C.
Cases Not Allowing A Tuition Expense For An Adult Child

Attending College:


See, In re Baker, 400 B.R. 594, 598 (Bankr. N.D. Ohio 2009); In re Walker, 383 B.R. 830, 838 (Bankr. N.D. Ga. 2008); In re Hicks, 370 B.R. 919, 923 n.7 (ED. Mo. 2007); U.S. Trustee v. Harrelson, 323 B.R. 176, 179 (Bankr W.D. Va. 2005); In re Staub, 256 B.R. 567, 571 (Bankr. M.D. Pa. 2000); In re Studdard, 159 B.R. 852, 856 (Bankr. E.D. Ark. 1993).   This quote may be helpful in litigating college tuition issues: “Bankruptcy is not intended to create involuntary student loans whereby creditors, in essence, finance the education of the debtors' children.”  In re McCormick, 354 B.R. 246, 253-54 (Bankr. C.D. Ill. 2006).

D.
Life Insurance – Term vs. Whole Life.


There seems to be general agreement that some amount of life insurance is an appropriate expense for many Chapter 13 debtors: "People must have at least small amounts of life insurance or other financial savings for burials and other final expenses.” In re McLaney, 314 B.R. 228, 235 (Banrk. M.D. Ala. 2004); In re Ivory, 269 B.R. 890, 899 (Bankr. N.D. Ala. 2001).  See also, In re Bottelberghe, 253 B.R. 256, 263-64 (Bankr. D. Minn. 2000)(life insurance payment of $136 a month not “remotely questionable” as an expense for a family of six); In re Rothman, 206 B.R. 99, 108 (Bankr. E.D. Pa. 1997)($100 per month for life insurance was not excessive for a debtor with a wife and four young children).


However, whole life insurance is viewed differently by most courts because it has an investment component: In re Williamson, 296 B.R. 760, 765-66 (Banrk. N.D. Ill. 2003)(non-debtor spouse’s whole life policy was an investment vehicle, as the policy builds cash value.  Therefore, the whole life insurance policy was not reasonably necessary, and the amount for those premiums should be included in the debtor’s disposable income); In re Presley, 201 B.R. 570, 575 (Bankr. N.D. Fla. 1996)(disability and life insurance expenses allowed because they were “not an investment asset”).

             From In re Smith, 207 B.R. 888, 889 (9th Cir. BAP 1996):

In reaching its legal conclusion, the bankruptcy court likened life insurance premiums to retirement contributions. The court reasoned:

Like retirement plans and savings accounts, life insurance policies are a means by which the debtor contributes his present income to the future income of the policy beneficiary. If the policy has a cash value, the policy may be used for the debtors' retirement. Thus, absent a showing that the life insurance is required by law, the life insurance premium is not a necessary expense. 187 B.R. at 679.
This blanket rule is in error because it does not take into account different types of life insurance and different circumstances of individual debtors. Some types of life insurance are indeed mainly estate planning devices which ought to be treated as retirement contributions. However, other types of life insurance are intended to legitimately protect the debtor's dependents from destitution if the debtor were to die. Like other budget items, HN4whether a life insurance  premium is a necessary expense is a matter which must be determined on a case-by-case basis. See Matter of Killough, 900 F.2d 61, 65 n.9 (5th Cir.1990); In re Gillead, 171 B.R. 886, 890 (Bankr.E.D.Cal.1994).
The bankruptcy court in this case made no finding that the debtors' life insurance policies had retirement benefits at all. Assuming some residual benefits, the focus of its inquiry must nonetheless be whether the policies are reasonably necessary for the support of the debtors' dependents. In cases where the debtors have very young or handicapped dependents, the absence of a budget for life insurance may call a Chapter 13 plan into question. See, e.g. In re Crompton, 73 B.R. 800, 809 (Bankr. E.D. Pa. 1987).  This is a matter for the exercise of sound discretion by the court; a per se rule is error.

See also, In re DeRosear, 265 B.R. 196, 211 (Bankr. S.D. Iowa 2001)(“The Debtors have failed to convince the Court it should not rule in the U.S. Trustee's favor as it has done in so many past bench rulings and in two prior published decisions. See Woodward, 265 B.R. 179 (Bankr. S.D. Iowa 2001); Matter of McReynolds, 253 B.R. 54, 63 (Bankr. S.D. Iowa 2000). That is, the Court agrees that whole life insurance policies amount to savings vehicles and expenditures for such policies typically should be disallowed.”)

In re Bermann, Case No. 08-28387, Chapter 13, UNITED STATES BANKRUPTCY COURT FOR THE EASTERN DISTRICT OF WISCONSIN, 399 B.R. 213; 2009 Bankr. LEXIS 43; 61 Collier Bankr. Cas. 2d (MB) 317, January 16, 2009, Decided, January 16, 2009, Filed, Entered

OVERVIEW: Chapter 13 trustee's objection to an amended plan filed by an above-median income debtor was overruled because the debtor could provide a deduction for insurance and tax expenses, pursuant to 11 U.S.C.S. § 1325, even if the insurance and tax expenses were not escrowed on behalf of a secured creditor.
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