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Effective July 1, 2009, a new Florida law increased the penalties for licensed health care practitioners, including all licensed nurses and certified nursing assistants, who are convicted or enter a plea of guilty or no contest for certain crimes. For the first time, as of the effective date, the respective licensing boards will be prohibited from renewing the licenses of practitioners who are convicted or enter a plea to a fraud or controlled substances felony, and from issuing a license to those who apply with select crimes in their past.  Early indications are that nursing has been the most affected profession. According to the Florida Department of Health, more than 50 cases of denied or withdrawn license applications were considered by the Florida Board of Nursing in the first few months following the law’s implementation.

Members of the Florida Legislature have complained that the new law is not stringent enough. They promise changes in the upcoming legislative session to expand the list of offenses which result in the inability to hold a health care license in Florida. Critics of the new law complain that licensing boards have been inappropriately stripped of their discretion to determine which individuals merit licensure based on the nature of the crime and the rehabilitation demonstrated. 
Regardless of one’s position on the issue, many nurses seem unfamiliar with the new law, and face licensure loss without forewarning. Thus, in an effort to minimize the number of individuals who act without knowledge of the new law’s professional repercussions, this article outlines the potential consequences for nurses who find themselves faced with criminal charges. 

Background 

Florida continues to find itself at the epicenter of health care fraud with Medicare publications documenting extraordinarily high amounts of HIV medications, home health visits and other Medicare services furnished in Florida, particularly in South Florida. The Florida Legislature responded to the national outcry. During last year’s session, the Legislature passed a 160 plus page bill, known as Senate Bill 1986, which addressed health care fraud in the Medicaid arena, with a number of provisions aimed at decreasing fraud and increasing enforcement. One part of the bill became Section 456.0635, Florida Statutes (2009), entitled “Medicaid fraud; disqualification for license, certificate, or registration.”  However, the law governs more than Medicaid fraud.

The New Law 

The new law mandates that health care licensing boards refuse to issue a license or to renew a license to applicants who were convicted or entered a plea of guilty or no contest to a felony under Chapter 409, F.S. (the Social and Economic Assistance chapter which includes Medicaid), Chapter 817 F.S. (the Fraudulent Practices chapter which covers credit card fraud, false pretenses, false statements, etc.), Chapter 893, F.S. (the Drug Abuse Prevention and Control chapter dealing with improper possession of controlled substances),  and particular federal laws dealing with drugs as well as Medicare and Medicaid. Similarly, the new law prohibits licensing boards from licensing or renewing licenses for individuals who are terminated from Florida’s or other states’ Medicaid program, and those who are terminated from the Medicare program. Generally, individuals are ineligible for licensure for a period of fifteen (15) to twenty (20) years following the end of their probation or exclusion. Similarly, such individuals may not participate as an owner, officer, or managing employees in an entity which is licensed in Florida as a health care facility. 

For example, after July 1, 2009, if a nurse licensed in Florida pleads no contest to possession of marijuana (a charge which is likely to be a felony under Chapter 893, F.S.) or engages in credit card or mortgage misrepresentation (one of many felonies under Chapter 817, F.S.), the nurse will be unable to renew his or her nursing license in the next upcoming biennium. Adjudication of guilt is not considered. Therefore, even if no criminal conviction ensued from the plea, the license may not be renewed. The licensure board has no discretion to consider the facts surrounding the event; the plea itself is the triggering event for licensure loss. Further, the nurse may not reapply for licensure in Florida for at least fifteen (15) years after the end of the nurse’s probationary period or sentencing conditions. Obviously, a health care practitioner who had not actively practiced their profession for fifteen (15) years would not be safe to competently practice at the time they became eligible for re-licensure. So, in many situations, the nurse will be essentially permanently removed from the profession in Florida.


The new law leaves intact the nurse’s statutory obligation to report all criminal pleas or convictions to the Department of Health within thirty (30) days of entering the plea or being convicted. The entering of certain felony pleas or convictions, including felony drug pleas, automatically triggers an emergency suspension of the nurse’s license until the facts and circumstances of the plea or conviction are considered by the licensing board. Previously, the licensing board might have concluded that the nurse may return to practice if the nurse complies with the requirements of the Intervention Project for Nurses, the impaired practitioner consultant for nurses, which routinely monitors its members under five (5) year contracts. However, under the new law, at best the nurse might be returned to practice when the suspension is lifted, but only until the next licensure renewal date. At that time, the Department would be prohibited by law from renewing the license. Consequently, the health care practitioner who suffers from drug addiction and is involved in a criminal act may be barred from continuing their professional career even after rehabilitation. 


The Department of Health is currently interpreting the new law as governing only pleas and convictions entered on or after July 1, 2009.  Licensees with earlier pleas or convictions are able to seek license renewal. Additionally, nurses licensed in Florida who enter a plea or are convicted of a drug or fraud felony under another state’s laws are not ineligible for licensure under the new law. This is one aspect of the new law which is likely to see revision in the upcoming session. 

Conclusion

Nurses, or any licensed health care practitioners, who are accused of fraud, whether billing or otherwise, illegal drug activity, or removed from participation in health care programs  must consult not only with criminal counsel, but with an attorney familiar with the licensure ramifications of criminal pleas or termination from health care programs. Failure to do so may result in the inability to practice one’s profession in Florida on a long term or permanent basis. Moreover, individuals with licenses to practice a profession in multiple states must evaluate the effect of Florida’s actions on the remaining licenses. 


Those who are motivated to seek changes to the new law should participate in the upcoming legislative session to advocate for their positions. The Florida Nurses Association lobbying team, Anna Small and Robert M. Levy will be watching pending bills and may be contacted through the association.     
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