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	FOWARD


T
his manual is an adaptation, for domestic use at grassroots level, of the materials presented at different ‘Paralegal Skills Training’ and Community Workshops and Local Cpurts since 2001. 

Participants from rural communities, the police-Victim Support Unit, traditional leaders, children, Paralegals, other stakeholders and individuals-men and women in rural communities have attended these workshops. The aims of the workshops were:

( To raise awareness on Human and Legal Rights among village head        

       persons, men and women in  rural areas.

( To create awareness on problems arising from violations of Human Rights

        and other Laws so as to enhance equal participation in development 

       promotion and the protection of Human Rights.

( To create a forum for discussing and sharing ideas pertaining to Human

        Rights, Child Rights, Marriage and Divorce Law, Gender Issues,

        Maintenance of Children and the Intestate Succession Act and to cultivate a

        Human Rights culture among the men and women in rural areas.

( To promote a sense of respect among and between men and women.

( Equip the participants with skills required in Negotiations and Mediation

for them to be able to provide free legal assistance and ultimately create legal advice centres at community level.

From this background, this manual is, therefore, an effort to make Legal Education training easier and relevant to the rural Zambian context so that the Paralegals trained at community level can provide similar training to their respective community members.

The manual begins with a detailed discussion on human rights. This sets the groundwork for in-depth session-by-session topical issues on Constitutional Law, Gender and HIV/AIDS, Family law and other laws such as the Lands Act 1995, Intestate Succession Act, the Zambian Legal System; the Law of Contract and Law of Torts. These topics include detailed information since this manual is meant to be used as a reference book for the Paralegals.
1.  HUMAN RIGHTS

Human Rights can be defined as: 

a) “Those rights which are inherent in our nature and without which we cannot live as human beings.”
b) Natural rights.  It is argued that they belong to people just because they are human beings.  You just have to be a human being to have them.  People are entitled to them regardless of where ever they live in the world or regardless of their position in society.  It does not matter what a person’s race, sex, age, class, language, beliefs, culture or religion is or how much money or education a person has, we all have the same human rights.

c) Entitlements from Birth.  These are rights and freedoms everybody has from birth, simply because they are human beings.  
 1.1. Why from birth? Is an unborn child entitled to these rights?
An unborn child has the right to be born and not to be killed.  While abortion has been legalized in some countries; it is still regarded as a crime in Zambia because our law prohibits abortion.  Besides, a pregnancy may terminate itself even when no one tempers with it.
Even in countries where abortion is allowed, no one has the right to take the life of an unborn child without the consent of the mother.  Article 12(2) of the Constitution of Zambia expressly prohibits a person from depriving an unborn child of life by termination of pregnancy except in accordance with the conditions laid down in an Act of Parliament (Termination of Pregnancy Act) which says a woman can get an abortion performed by a registered medical practitioner when the continuance of the pregnancy would involve:

a) Risk to the life of the pregnant woman.

b) Risk of injury to the physical or mental health of the pregnant woman.
c) Risk of injury to the physical or mental health of any existing children of the pregnant woman was greater than if the pregnancy was not terminated.

d) That there is a substantial risk that if the child were born it would suffer from such physical or mental abnormalities as to be seriously handicapped.
e) That the unborn child is so badly deformed that this would eventually lead to the death of the mother.
1.2. Does the government have the right to kill offenders?  Does execution fulfil

       the purpose of punishment-that of reforming criminals?
Although in Zambia some criminals can be given death sentences, recently Zambian President Levy Patrick Mwanawasa openly declared during his rule, he would not allow anyone to be sentenced to death and the world over has a second thought on death sentence because of the following reasons:

a) Even a criminal is still entitled to the right to life.  

b) The purpose of punishing criminals is to reform them so that they fit back in the society. 

c) Execution is not even punishment to the criminal because they do not feel the pain.

d) The other argument is about the fairness of the judicial system. Are all those people serving different sentences in our prisons really criminals?  It is sadly noted that some of the people who have actually been committed to prison and others who have sentenced to death are innocent.

In Zambia, as in many other countries, these rights have been listed in a Bill of Rights that is part of the Constitution.  However, these rights do not replace the laws of the country, and so people must still respect the laws of their country as well.

1.3. Universal Declaration for Human Rights (UDHR)
Is the Idea of human Rights another Crazy Muzungu Idea
· The idea of Human Rights is in the United Nations charter.

· It is an international concept based on the experiences of the world. World War II crimes committed by some nations against other nations led many nations to sit together and try to find solutions or ways of preventing these crimes in the future.

· In 1946, a commission for Human Rights was convened under the chairmanship of Eleanor Roosevelt.

· December 10, 1948, the law to protect Human Rights was passed and adopted by the United Nations. The law was called “The United Nations Universal Declaration of Human Rights (UNUDHR),” which are divided into two main categories in distinct international covenants namely the International Covenant on Economic, Social and Cultural Rights and the International Covenant of Civil and Political Rights.

Note: The majority of the world’s countries, including Zambia, are parties to these two covenants, therefore, opening the door to International Monitoring of Human Rights practices.

Quotations from Universal Declaration for Human Rights (UDHR)
Article 1:    All human beings are born free and equal in dignity and rights.  

Article 3:  Everyone has the right to life, liberty and security of person. (This involves freedom to choose, and free living.  No person shall be deprived of his personal liberty.)

Exception: When sentenced by a court of law (death), suspected of an infection, insanity, etc.

Article 4:    No one shall be held in slavery or servitude; slavery and the slave trade

                   Shall be prohibited in all their forms.

Exception:   In times of war.

Article 5:     No one shall be subjected to torture or to cruel, inhuman or degrading

 treatment or punishment. (This includes treatment and rites that degrade

 human beings.)

Exception:   Punishment given under the laws of Zambia.

Article 12:   No person shall be subjected to the search of his personal property or the

entry of others into his premises.

Exception:     When suspected of being in possession of stolen items. Only authorised

                      persons in possession of supporting documents i.e. Police, and  

                      immigration officers conduct the search.

Article 17:
Everyone has the right to own property alone as well as in association with

                   
others. No one shall be arbitrarily deprived of his property.

Exception:     Property acquired through dubious means or property seized (lawfully) to

                      pay debts. 

Article 18:
Every person has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or  belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, practice, worship and observance.

Exception:  When it is a breach of peace.

Article 19:  No person shall be deprived of the freedom of expression. 

Exception:  Use of abusive or inciting language.

Article 20:  People should not be deprived freedom of assembly and association.

Exception:  When it is a threat to public peace.
2.  BILL OF RIGHTS IN THE ZAMBIAN CONSTITUTION
Since the law protects the rights, Part III of the constitution of Zambia (Fundamentals and Freedoms of a Zambian Citizen) is closely linked to Universal Declaration for Human Rights (UDHR) and provides for Human Rights.

2.1. How does a country protect the Human Rights of its own people?
Offenders can only be punished if these rights are domesticated in our laws; hence, the only way a country can protect the Human Rights of its people is by enshrining these rights in the Constitution.  For instance, the Bill of Rights in the Constitution is a list of rights a country (government) has chosen to protect.  This means that the Bill of Rights only apply to that particular country.

2.2. Zambian Bill of Rights

a) Is a list of rights that a country has chosen to protect.  Hence, it differs from one country to another.  The rights in our Bill of Rights only protect us whilst we are in Zambia.

b) Protects people from abuse of power by the state. E.g. the right to life protects you from members of the state such as the police and the army.  Therefore, the Bill of Rights operates vertically, that is between the government and the people.  It also operates horizontally sometimes, that is between people.
c) Starts with articles 11 to 24 and ends with articles 25 to 34 which cover specific situations where these rights may be limited.

Part III of the Zambian Constitution contains the human rights that will be protected in Zambia by the constitution.
Article 11:  Fundamental rights and Freedom:

· Right to life.

· Freedom of conscience.

· Freedom of Assembly.

· Freedom of Expression.

· Right to Protection from exploitation.

· Right to secure protection of the law.

· Right to movement and association.

However, it is important to mention that rights are not absolute they can be terminated when one starts tramping on other people’s rights on exercising their rights.

Article 12:  Protection of right to life:

Every one has the right to life and the article allows deprivation of life in the carrying out of a death sentence of a court of competent jurisdiction for a convicted criminal.

The unborn child is protected but however, if life can be taken away in accordance with the conditions laid down in the Termination of Pregnancy Act chapter 304 of the laws of Zambia.

Exceptions

However, there are exceptions when the rights of an individual can be violated:

· When carrying out a lawful arrest.

· During war times.

· When preventing a crime.

Article 13:  Protection person to personal liberty. 

There must be no imprisonment or confinement for no offence.  Only competent court can confine or imprison someone.

Article 14:  Protection from slavery and forced labour.  

Forced labour does not include:-

· Sentence of court.

· Manual work in school place or employment.

· Communal work.

· When part of disciplined force.

Article 15:  Protection from inhuman treatment.  

This includes torture.

Article 16:  Protection against deprivation of property.

Article 17:  Protection for privacy of home and other property

Exceptions:

· A lawful court order.

· When there is a warrant.

· AS provided for under any other act.

Article 18:  Provision to secure protection of the law.  

This is statutory protection and physical protection from the enemy, internal forces and abuse.

Article 19:  Protection of freedom of conscience
Exception: in the interest of defence and public safety and order or when protecting of rights and interests of other citizens.

Article 20:  Protection of freedom of expression 

Exception: in the interest of defence, public order and safety.

Article 21:  Protection of freedom of Assembly and Association.
Exception: in the interest of defence public order and safety.

Article 22:  Protection of freedom of movement
Exception:

· When serving a sentence of court. 

· Imposed restriction by c competent court.

· Under regular order for members of defence security forces.

· Punishment by the President only under a state of emergency.

Article 23:  Protection from discrimination on the basis of race, religion, sex, etc.
Exception: Parliament may enact laws that will be deemed discriminatory when dealing with questions of marriage, divorce, succession, nationality etc.
Article 24:  Protection of young persons from exploitation.
· Young person (anyone under age of 15 years).

· Provided for under the convention the rights of children (CRC).

· Using children for economic gain.

· Labour.

· Sexual purposes.

Article 25:  Derogation from fundamental rights and detention. 

Articles 13, 16, 17, 19, 20, 21, 22 and 23 may be withdrawn if citizens authorise their withdraw.

Article 26:  Provisions relating to restriction and detention.
Provided a presidential detention order is given within 14 days.

Article 27: Reference of certain matters to a tribunal – The chief justice appoints a tribunal and sets out terms of reference.

Article 28:  Enforcement of protective protection.
· Application for judicial review to high court.

· Order of mandamus.

· Order of cautionary (compiling to come to court).

Because the rights are recognised and protected by the law, they are justiciable.  This means you can go to court if the government or someone breaches them.  Human Rights are not a “gift” from either government or anybody to be withdrawn or withheld at will.  Human Rights are protected at International, Regional and national levels.
Rights and freedom go together.  Rights become meaningless without freedom to exercise them. However, Human Rights are too broad or general and numerous, therefore, within Human Rights are Basic Rights.

1.4. Limitations of Human Rights

Human Rights are not absolute. They can be limited in some cases and some may be suspended during wartime or states of emergency.  In other words, the exercise of your rights must not violate others’ rights.  Hence, they can only be exercised to the extent where they do not injure other people’s rights.  The following are the reasons for these limitations:

a) Other people’s rights must be protected: While we have certain rights, other people have the same rights as well.  This means we have an obligation to respect other people’s rights.

b) In order for a government to run a country well.  E.g. while I have the right not

to be searched, the police need to search people from time to time to prevent or uncover a crime.  No one would argue that his or her right not to be searched has been violated.

c) In times of war or when a country is faced with a natural disaster or public

emergency.  In such instances, it is not possible to allow everyone to enjoy their all their rights listed in the Bill of Rights.

d) Health reasons may necessitate limitation to an individual’s rights.
2.1. Basic Rights
Basic Rights are entitlements guaranteed by virtue of birth of an individual, which are fundamental and essential to the survival/living/dignity and full growth of an individual.  Human Rights are more of a general term.  Within Human Rights, you get basic rights, which are the basis of all the other rights.
Note: Oxfam chose and recognised 10 basic rights and launched a campaign on them.  In Zambia, the campaign was launched on 31st August 1995.  The 10 Basic Rights include the following:
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      A Home

    Clean Water

    Enough Food

                               A safe Environment

                            Protection from Violence

                             Equality of Opportunity

                               A Say in their future

      A Livelihood

       Health care

         Education
2.3. Legal Rights and Moral Rights
Legal rights are rights laid down in laws.  Laws are made by parliament and they may give certain people certain rights.  For example, it was once a legal right to own slaves because there were laws that allowed this, even though slavery was against the human rights of the people who were slaves.

There are also moral rights.  For example, even though people over a certain age may have a legal right to drink alcohol, others may believe that they do not have a moral right to do so.  Different people have different ideas of what is moral and what is not moral.  Some communities may practice moral codes that go beyond what the law says.

During the colonial years, many people did not have a legal right to use certain community facilities but they had a moral and human right to do so. People may engage in campaigns to turn what they believe are moral rights or human rights into legal rights.

2.4. Different Categories of Human Rights
There are four categories of human rights, which can be separated into two main categories as indicated on the next page:
	           Civil and Political Rights 

· Right to human dignity

· Right to life

· Right to freedom and security of person (torture, detention without trail)

· No slavery or forced labour

· Right to privacy

· Freedom of expression and speech 

· Freedom of religion, and belief and opinion

· Freedom of assembly and association

· Right to be citizens of the country where you are born

· Freedom of movement and residence

· Right to use the language of your choice and to participate in the cultural life of your choice


	Social, Economic and Cultural Rights

· Right to a clean and healthy environment

· Right to own property

· Right to have access to housing and land

· Right to have access to health care, water and social security

· Children’s rights to be cared for, given a secure home, and so on

· Right to education

· Freedom of occupation, the right to work and to choose your work

· Right to fair labour practices

· Right to form and join trade unions

· Right to strike

	· Right to make free political rights and freedoms

· Right to free, fair and regular election

· Right to vote

· Right to vote in secret

· Right to stand for election

	


Social, economic and cultural rights are permissible, meaning they must be exercised within the limits of the law. If the government has not adopted them, you cannot take it to court.  E.g., looking for a place for your grade 8 child.  

On the other hand, civil and political rights are guaranteed, meaning you can take the government to court if they do not provide them. These are contained in Part III of the Constitution.  If any of them is violated you can go to court and demand that they be recognised and be compensated.  However, none of these rights are absolute.  They can only be exercised to the extent that they do not injure other people’s rights.

Buzz Groups: 

Which category of rights is more important and why?
2.6.   Characteristics of Human Rights

· The idea (concept) of Human Rights is based on the equality of all human beings.

· The concept is universal and non-discriminatory.  This means that people should have these rights regardless of sex, race, belief and origin. 

· People must have these rights because they have dignity.  

· The rights are in-born; they are not a gift from anybody, not even from the government.

· The law protects these rights. This means the law cannot take away these rights.

2.7. Reasons for Rights

Human Rights are important in society:

a) To enhance the dignity and work of man without distinction.

b) They are a yardstick of how a human being should be treated universally.

c) They are a pre-condition for freedom and peace in the world.

d) They are a pre-requisite for democratic governance – freedom allows the people to exercise their rights to vote. The freedom to participate in governance prevents rebellion as a way of changing governments (i.e. coup d’etats, civil wars)

e) They are a pre-requisite for development.  Recognition of human life creates a good environment for private sector initiatives.

f) They are a vehicle for justice – justice can only prevail in a society where Human Rights are respected.

2.8. Creating a Human Rights Culture in Zambia

A human rights culture means people in a society understand what their rights are and understand that they have a duty to respect and tolerate other peoples’. 

Our Constitution includes the Bill of Rights, which guarantees our rights and says we can defend our rights in court.  The full utilisation of the Bill of Rights will go a long way towards creating a human rights culture.  But building a human rights culture depends mostly on the attitudes of individuals, and the respect and tolerance that they show towards other people.

People are tolerant when they learn to accept and live with the differences in other people, whether it is their attitudes, actions, cultures, religions and so on.  For example, a tolerant person will accept that other people have different opinions from their own, and he will allow them to express these opinions without shouting at or assaulting them.
3.  THE ZAMBIAN CONSTITUTION
The Constitution is the Supreme law of the Land.  Hence any custom, practice or law that is contrary to the Constitution should be done away with.  The Subordinate Courts Act Chapter 28 of the laws of Zambia provides in section 16 that the court shall observe customary law so long as it is 

a) not “repugnant to natural justice, equity or good conscience, or 

b) Incompatible either in terms or by necessary implication, with any written law for the time being in force in Zambia”

The court has power to strike down any law made by parliament if it is not in agreement with the Constitution. 

Any law exists because the Constitution allows it to exist.  The act of beating or torturing another person is a criminal offence because it is not allowed by the Constitution.

· The Constitution can also be said to be an agreement between the people and the government of any given country about how the powers of the government and its structure, the Bill of Rights hence setting limitations on the power of the government.  Human Rights are contained in Part III of our Constitution, which is called the Bill of Rights.

· Establishes the key government institutions, e.g. Legislature, Executive and Judiciary,

· Tells you what you should not do to others and vice verse.

·         Sets out the rules on how the Constitution can be amended.
The High and Supreme Courts can strike down any law, custom, or practice, which is not in agreement with the Constitution.

To make sure that our concerns are signified in the Constitution, we must participate in the political process such as making submissions during Constitution review, voting or reporting a crime to the police.

3.1. Dual Legal System – Duality

Zambia adopted a dual legal system at independence.  This means we decided to use both customary law and received or foreign law.  

As a result of its colonial history, Zambia has a dual legal system comprising the Indigenous Customary Law Systems of the various ethnic groups in the country and the Received English System.   The latter is dominantly applied in the higher courts (Subordinate to the Supreme Court) of law mainly used by the few educated Zambians and those that can afford to pay for private legal practitioners.  The problem begins just here because the English system has overshadowed that of the customary law system used by the majority of the people in the country, mainly the rural and generally urban illiterate majority.  Women forming the majority of the least educated in our society, predominantly use lower courts, especially the traditional and local courts where research has established that the justice being dispensed in these courts is of substandard quality.  

3.2. What is the Relationship between Customary and Statutory Law?
Customary law does not supersede statutory law; therefore, where the two are in conflict, statutory law predominates.  This means customary law should not be contrary to statutory law. For instance, a chief is an overseer in all activities in his chiefdom, but statutory law says local courts are independent.  Hence, the chief cannot interfere with the running of the court in the name of supervising the local court in his chiefdom.  This would be contrary to statutory (written) law.

The diagram illustrates how the dual legal system works
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         ACTS OF PARLIAMENT  

CUSTOMARY LAWS
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 INTERPRETED BY JUDGES

4.  STEREOTYPES

Brain Storming Exercise

Ask participants to shout out what they have generally heard people say about the opposite sex. 

Stereotypes are:

a. Generalisations – the characteristic of an individual or individuals and turn them into a generalisation and then apply it to the whole group of people that we see as belonging to the same kind.

b. Sweeping statements, which are normally not true

c. Fixed or conventional images about a person or group of persons, which are not true about everybody.
The most common stereotypes relate to race, gender, religion, language and national origin. Stereotypes are either positive or negative and most often either a positive or negative judgement is made about the person or group being stereotyped.  Therefore, there are two types of stereotypes:

	Negative Stereotypes
	Positive  Stereotypes

	· Single women are loose

· Women are bad drivers

· Black people are thieves

· White people are racists

· Girls are not good in science subjects

· Women are nurturers
	· Zambians are cheerful people

· Women are good mothers

· Men are hard working




It is also important to note that most stereotypes are negative, however, there are some stereotypes, which look positive (do not say something obviously negative) about a group but when looked at deeply have negative sentiments. 
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Examples:

· Women are great at housekeeping.  So they should not become lawyers or leaders because this is not what they are good at.
· Girls are so clean and tidy. So they should not play football
· Girls are good in domestic science. So they should be left in the kitchen.  They should not be allowed to become doctors
· Women are kind.  So even if her husband is abusive a good woman will remain with him.
4.1. “In-Groups” and “Out-Groups”

We tend to see ourselves as belonging to a group the In-group (where you are) while the groups of people different to us are known as the out-group.  We also constantly reinforce stereotypes about our in-group because they say good things about us without us having to do these things.

4.2. Why do we Stereotype People?

(  Stereotypes are learned - we are not born with them.  We learn them from our

         homes (parents and other children) and society.  They can also be unlearnt.  

The cry of a baby was recorded on audio tape and later played to couples that just had a child and when asked why the baby was crying they said the following for the baby boy and girl:




Boy – was hungry and probably has been left for a long time.




Girl – must be scared


When asked which child is heavier and taller than the other at birth, they said:




Boy – Heavier than usual and taller than normal




Girl – Lighter and shorter 

(  Stereotypes also give us an easy way to characterise other people we are not familiar

         with. “When faced with a problem, we automatically apply them because it’s natural and easy –

          much easier than really examining the problem and coming to a rational conclusion by the process 

          of thought, listening and evaluation” (Judge B McLachlin of the Western Judicial Education

         Centre in Canada)

4.3. Why is it important to be aware of Stereotypes all the time?

They often make decisions about who is telling us the truth.  If a you believe that all women are liars, will a woman in his court get a fair hearing and vice-versa? If a paralegal believes that members of a particular ethnic group are thieves, will he or she believe them when they come before their legal desk and deny stealing anything?

Stereotypes take a long time and are difficult to change.  Change happens when we get to know individual members of these groups and see that they do not conform to the stereotypes.

Paralegals must be aware that like everybody else, they stereotype people.  These stereotypes can influence their judgement during mediation or negotiations. We must be aware of what stereotypes we have and get rid of them.

5.  EQUALITY
Buzz Group Exercise

Ask participants what they know about Equality 

The definition for equality is not as easy as it sounds.  It has different meanings such as:

Equality may at times mean treating everyone the same. This is known as formal equality. 

However, equal treatment to all usually produces unequal results. This principle does not necessarily bring about equality.  Treating everyone the same (formal equality) can be discriminatory at times.  It usually produces unequal results.

       Example of Formal Equality




      One day in Court X, a father in law sued his daughter in law for defamation 

                                on the grounds that she insulted him after a difference of opinion over a piece 

                                of land.

    During cross-examination, the daughter in-law failed to face her father in-law, 

    looked down and remained silent.  The court insisted that she should ask him 

    if he was telling lies.  Because she could not ask him questions, the court took 

    it that she was guilty and  was asked to pay K500,000 damages 

 Equality can also require that different people be treated differently so as to produces an equal result.  This is what we referred to as formal equality.  On the face of it, it looks like      one person or group is favoured but in the end it produces an equal result.




 Example of Substantive Equality

Mr and Mrs Soni have two children, Nangoma, a girl aged 

12 and her young brother Webby who is only 4.  After

harvesting their crop from the farm, they decided to buy 

clothes, shoes and toys for their children.  For Nangoma, 

the following things were bought: 3 dress at K45,000, a nice 

pair of shoes at K50,000 and a flowerpot for her 

experiment on geotropism.  But for Webby,  only one pair of 

shorts and a T-shirt at K15,000, a pair of pata-pata and 

trolley were bought.   However, when they got home both 

children were happy because their parents bought what 

each of them wanted.   

5.1. Formal and Substantive Equality

a).  The Principle of Formal Equality

1. Philosophers Aristotle and Plato from Ancient Greece reasoned that:

(  Only those who are alike should be treated alike.  Hence, certain distinctions

      were allowed if the difference between people made them look different to

      each other.

2. “Equality before the law” is what is now known as formal equality.  This is what we see in the Constitution.  All formal equality requires is ensure that everyone is treated the same in all circumstances and then we will be all be equal.  However, this is simply not true because this model of equality “did little to alleviate the social, economic and legal disadvantages suffered by women, racial and ethic minorities, disabled persons and other vulnerable groups in society.” Fraser 25.

3. Formal equality has been of little value to women because:

· Men and women have not been treated identically historically

· Women are in many ways not physically or socially like men (i.e. in terms of pregnancy and sexual violence)

· Women were only given equality in the areas in which they are most like men.  “If men do not need it, women don’t get it “i.e. relief food both needs food.

4. Sometimes, to treat people equally, we need to treat them differently.  This is especially true where a group of people has historically been disadvantaged.  This where the concept of substantive equality begins.  It came to light that people should be treated as individuals because we are made differently.
b. The Principle of Substantive Equality

The first principle is that treating all people the same is not necessarily equality.  Treating everyone the same (formal equality) can be discriminatory at times. 

1. Substantive equality recognize that formal equality was actually not enough and

 that we need to do more than just determine whether the law is applied equally to ensure equality.  We need to look at the law itself to see whether it treats individuals as individuals with different needs.  

An example given was that of a man (a doctor) and a woman (a Peasant farmer) who are injured in a car accident and sue the other driver.  Would you consider the fact that even if the woman earns less then what the doctor earns, she is entitled to compensation that will take into account her many responsibilities? 

Substantive equality requires treating different people differently so as to produce an equal result as in the example given above. Therefore, the right to equality should try to redress the past patterns of disadvantages and discrimination.  

2. The second principle is that substantive equality tries to correct the imbalances of the past and to protect vulnerable groups.

♀♂   Equality is, at the very least, freedom from adverse (unfair)

         discrimination which changes with time, with formation, with experience 

         and with insight.     What we tolerated as a society 100,50, or even 10

         years ago is no longer necessarily tolerable.  

♀♂   If in this ongoing process we are not always sure what “equality”

        means,  most of us have a good understanding of what is “fair” 

♀♂   It is sometimes difficult to work out what equality means, because it

        does not just mean treating everybody the same.  However, we all have

        a sense of what is fair

Therefore, a paralegal will make his or her judgment using his or her understanding of what is fair in the circumstances of the case they are mediating.

c. Substantive Equality and Affirmative Action

Both ideas are very similar because substantive equality is meant to correct the imbalances of the past and to protect vulnerable groups while an affirmative action is a (are) special measure(s) aimed at creating equality by putting in place deliberate strategies aimed at improving the lives of people who have been disadvantaged for some time. 

For example, the Judiciary has put in place a strategy that will ensure that more and more women join as Local Court Justices by deliberately employing women to take up every vacant position for a LCJ where possible.

6. DISCRIMINATION

This was another difficult topic for the participants.  Hence the facilitators took their time and made a lot of in-puts were careful to employ question and answer and giving very practical examples all the time to ensure that all the participants were following.

(  Means treating a person or group of people differently because of their race, sex colour religion political affiliation etc.

(  Article 23 of the Constitution of Zambia provides protection to every person in 

     Zambia by prohibiting the enactment of any law, which is discriminatory.  This

article outlaws discrimination on any of the following grounds; Race, Tribe, Sex, Place of Origin, Marital status, Political opinions, or Creed.  

(  The list above is quite brief, therefore, it would appear to be allowed to treat

      people differently because of their physical abilities, but this is not the case.

6.1. Types of Discrimination
There are three main types of discrimination: direct, indirect and systematic.

1.  Direct Discrimination – Refers to treatment that is obviously unfair or unequal.  

2.  Indirect Discrimination

(  Refers to treatment or rule that is the same for everyone but when looked at

      closely will be quite clear that the effect or result will lead to unequal

      treatment and un reasonable in all the circumstances.
(  It is often less obviously unfair than direct discrimination.

(  It is often unintentional and may happen when a person or agency is simply

      “doing things the way they have always been done”

               Example 

· A lending institutions which require collateral from the people

applying for loans.

              Because everyone who applies for a loan will be asked for collateral, this appears to be a case where

                  everyone is treated equally.  However, this indirectly discriminates against women because many

                   women do not have such collateral.

3. Systemic Discrimination
(  It is so deeply imbedded in society that we tend to take it for granted because we are so used to it.  However, this does not make it all right, it is just as unfair as direct or indirect discrimination and, in some cases, it is in fact worse because we do not even notice it.

(  It is easy to see that discrimination against women is “systemic”. While there are laws that discriminate against women, there are also customs, traditions, values, attitudes and beliefs that exist in society.  

     Examples

· If a woman sued for divorce because her husband’s continued cruelty, the abusive husband would just write a letter to the local court that he still loves his wife.  However, if it were a man suing for divorce a woman could not just write a letter to the court.  This would be looked as arrogance and could be sighted for contempt of court. 

6.2. Why do we discriminate?

1.  We do not understand other’s Culture or language 
Many people misunderstand each other because of ignorance of each other’s cultures and language.

Examples:

· In some cultures, people look down or away when they are talking to people they regard as superior to them as a sign of respect.  Others regard such behaviour as being cagey and dishonest, because the person is “unable to look me in the eye”.

2.  It is a tendency to stereotype people 
7. GENDER

7.1. Gender Roles for Men and Women


Brainstorm

Start by asking participants to shout out roles for men and for women in their 

community. Later ask them to cancel those roles, which can be done by 

both men and women.

Roles that can be performed by both men and women are what are referred to as gender roles while those, which can only be performed by women or men because of the way God created them (Biological makeup), are called sex roles.
7.2. The Difference between Gender and Sex

Gender and sex are two words, which have been confusing to many.  Some people use them interchangeably. However, the two are not the same; they have got different meanings such as indicated on the next page.
	  Gender:

· Is socially constructed
· Differs from society to 

      society and from culture to

      culture

· Changes from time to time

      depending on the social 

      climate


	Sex:

· Is biological (you are born 

      either a male or a female)

· Is universal 

· Is fixed, unless one undergoes a sex change


Definitions for gender might differ depending on the subject matter and context. One definition among many is: Gender refers to the way in which society teaches its members about behaviour which is considered to be right for men and women.  As children grow up they usually accept what older members have taught them.  They in turn conform to the roles for men and women in that society.

8. Gender Violence and Other Forms of Domestic Violence
Gender-Based Violence:  Is any act directed against a woman or a girl because of her sex, which causes pain or suffering to her social well being, or discomfort to her body and mind. Domestic Violence is violence directed at a woman or girl in the home.

The law acts according to the type of violence done. The types of violence include the following:

8.1. Wife Battering
This is when a man slaps, punches, kicks or hits his wife.  These injuries may result in hospitalisation or death.  Battering is usually caused by various reasons, i.e. Lobola, adultery, lack of maintenance, cruelty, lack of trust and the like.

8.2. Rape
This is having unlawful carnal knowledge (sexual intercourse) of a woman without her consent or if consent was obtained, forcefully or under false pretences.  If convicted, a man can be sentenced to life imprisonment.  Attempted rape is treated in the same manner as rape.  Penetration and lack of consent are used as evidence of proof that rape has occurred.  Defences to rape are that there was no penetration or that the victim gave consent. 

8.3. Incest
This is having carnal knowledge between any female over 16 years with or without her consent, with her father, grandfather, uncle, brother or son.  The Persons involved must be related by blood or by marriage. Whoever perpetrates this crime, or allows it to be done, can be sentenced to 5 years imprisonment.  
8.4. Defilement
This is having carnal knowledge of any girl less than 16 years of age with or without her consent.  A girl under 16 is considered a child who does not yet known what is right or wrong.  One can be sentenced up to life imprisonment for defiling a girl.  Attempted defilement can lead to a sentence of 14 years. 

8.5. Sexual Harassment
This covers a broader range of behaviour from any overt act.  Any phrase or words, touching of a sexual nature that causes embarrassment or humiliation to the receiver may amount to sexual harassment.

8.6. Child Prostitution
This is Sexual exploitation or encouraging a child to engage in prostitution and

pornography. 
8.7. Early marriages
This is a form of sexual exploitation where a child is treated as a sexual or commercial object.  It is a form of hidden commercial sexual exploitation of children because most parents give their daughters in early marriage in exchange for bride price but the girls have no say in the marriage

Early marriages are a result of poverty, bride price, lack of education and low economic status of women.  It is worst form of child abuse because: 

· girls are withdrawn from School reducing them into mere house wives who will totally be dependant on their husbands

· The child does not make any informed decision and in most cases she is not even consulted.  

· Increases numbers of illiterate mothers

· Destroys the educational opportunities and development of girls into useful citizens

· Exposes young girls to HIV/AIDS

· Early sex increases risk of cervical cancer because the exposed surface area to the virus causing cancer of the cervix is high in younger girls

· Pregnancies in a young girl are associated with several problems

9.  RAPE AND SEXUAL VIOLENCE
9.1. Myths about rape

What are myths?

Myths are socially constructed ideas about people, which are generally accepted as truth, but could not be factual, for instance, a girl is not allowed to eat groundnuts.  This is one example, which people have agreed upon that if a girl eats groundnuts some body reactions will take place and the girl will be sexually active.  But in reality it is not true.

Read through the following common statements heard about rape and sexual violence. Ask participants to decide whether the statements are just a myth or a fact.  

	No.
	Statement
	Myth
	Fact

	1. 
	Rapes usually occur at night in alleys, parks and the like.
	√
	

	2. 
	If a woman leads a man on, or allows him to spend a great deal of money on her, or changes her mind after having commenced foreplay, the man has a right to sex.
	√
	

	3. 
	A rapist is a psychopath and looks like one.
	√
	

	4. 
	A husband cannot be found guilty of raping his wife.
	√
	

	5. 
	No one would rape an “unattractive” woman; rape only happens to young, “sexy” women. 
	√
	


9.2. Rape:

a. Is having unlawful carnal knowledge with a woman without her consent or if consent was obtained, forcefully or under false pretences. If convicted, one can be sentenced up to life imprisonment.  Attempted rape is treated in the same manner as rape.

b. Rape is a crime, which is on the increase. It is said that for every 1 rape case reported to the police, there are 3 which go unreported

Any sexual assault, which can take the form of defilement, sodomy, etc., is also an act of aggression.  Rape and sexual violence are violations of the rights of the victim.  Most perpetrators are people known to the victim.  It should be noted that both men and women can be raped.

At the moment it is difficult to fight this crime because of various reasons such as:

· The negative attitude society and law enforcement institutions including higher courts have towards women.  This can be seen from the type of sentences rapists are committed to.

· In most cases the perpetrators are acquitted for lack of evidence

· The parents and victims do not want the community to know and would prefer to settle the matter privately

· Customary law allows early and forced marriage which results in defilement, rape and sexual violence.  

· It is believed that even if a girl does not want to be married, once a man forces her into sexual intercourse, she would be submissive to him.

· Local and even higher Courts revert to customary law when ever a case on rape or forced marriage is heard.

· The court procedures for redress are cumbersome and take too long. 

Rape in Marriage:


  

The issue of rape in marriage is very controversial. 

 This is because it is believed that:

a. Even though the act is criminal, a husband in Zambia may not be prosecuted for raping his wife because marriages creates certain rights among which is the right to have sexual intercourse.  


b. Whenever he rapes his wife it is called assault because by agreeing to marry, a spouse gives his/her consent to sex.  It is taken that on marriage the two entered into an agreement or contract.
This controversy not withstanding, marital rape is at the very least, a form of assault and is not acceptable.

10. DOMESTIC VIOLENCE
10.1. Domestic Violence is:

a. violence directed at a woman or girl in the home.

b. the abusive use of physical or psychological force against or among family members and whose end result is harmful and injurious to the harmonious relationships between family members.

Remember that:

         
.
10.2. Types of Domestic Violence
Domestic Violence takes many forms, these can be:

1     Physical abuse.  

        You are physically abused if your partner does any of the following: 

  


▲   Slap, kick, shove, bite, punch, choke, burn or beat you




▲    Hit, you with objects such as a shoe, belt, whip, lamp, or

                                        phone




▲    Threaten to shoot, stab, or kill you or your children

2      Emotional/Psychological abuse.
        You are emotionally abuse if your partner does the following:


▲   Prevent you from phoning or visiting your relatives and friends


▲   Prevent your relatives from phoning or visiting you


▲   Embarrass you in public


▲   Keep you from going out of the house


▲   Tell you, your children or people that you are useless, ugly, stupid, a bad

                 mother a bad wife

▲   Follow you and keep checking up on you

▲   Accuse you of sleeping around

▲   Threaten to kill himself, your children, relatives or friends, if you leave him

▲   Criticising, ignore, insult you
▲   Belittling comments 

▲   Denial of access to children

▲   Come late home, or not at all without explaining
All these destroy one’s feelings of self-worthy and erode self-confidence resulting in low esteem or poor image of oneself.

3     Economic abuse

         You are economically abused if your partner does any of the following:




▲   Deny you access to money, even what you have earned




▲   Prevent you from getting or keeping a job so that you remain

 


       perpetually dependant on them




▲   Make all the financial decisions, without consulting you




▲   Make you ask for an allowance




▲   Fail to provide for the children’s food, School fees, uniforms,

 


       transport or other School and every day necessities




▲   Destroy your property




▲   Sell your matrimonial home without your consent




▲   Draw money from your joint account without agreement




▲   Your home or property is taken away after the death of your spouse

These will result in poverty

4     Sexual abuse

         You are sexually abused if your partner does any of the following:





▲   Unwanted touching
▲   Force you to have sex with him  

▲   Treating you as a sexual object

▲   Rapes you

▲   Defiles you



▲   Denies you sex

These will result in contraction of STDs or HIV/AIDS. If any of these in 1 to 4 above happen to you, you are a victim or survivor of family violence.
10.3. Causes of Domestic Violence
♠    Lack of effective dialogue and communication

♠    Poverty/financial insecurities/harsh economic conditions

♠    Drunkenness

♠    Job frustration

♠    Need for control and lack of mutual respect
♠    Inferiority complex

♠    Jealousy, insecurity and marital unfaithfulness (Adultery)
♠    Lobola, and interference by relatives

♠    Cruelty, and selfishness 




10.4. The Effects of Violence on the Victim and Society

Violence has many effects on the victims and the society as a whole.  Some of these include:

♠    Psychological trauma – women live in fear, marriages become torture chambers.  
♠    Lack of self confidence – lack of respect in society, maiming
♠    Death/serious injury – battered wives end up killing their husbands
♠   It hampers the economic development of the country as to prevents women from     contributing fully and effectively to the nation’s development.

♠   It affects the investment climate since foreign investors will have no guarantee for their family’s safety.

    
♠   No peace at home, divorces

♠   A lot of property is damaged 

♠   Parents will set bad examples to children and society.

10.5. Why do Abused Women stay with the Abusers?

A.  Economic Reasons

      
♠   Inability to survive on their own due to lack of resources

      
♠   Lack of support from family members.

b). Emotional Reasons

♠   Due to destroyed self-esteem, some women lack the inner strength required

     to leave.  They fell they cannot survive minus the abuser.

♠   Threats of death or serious harm to the woman and her children if she

     decides to leave

      
♠   Hope that the abuser will change

 
♠   Love for the abuser.


♠   Belief that they are to blame for the abuser’s behaviour.

What are the duties of Paralegals in Regard to Domestic Violence?

Violence should not be looked at as a way of expressing love between spouses.  Therefore, Paralegals have a role to play in stamping out gender and domestic violence.  How can paralegals help?

11. POSITION OF WOMEN UNDER CUSTOMARY AND STATUTORY LAWS
11.1. Position of Women under Customary Law

Women have no freedom of choice of the man they want to marry.  Hence, forced marriages and when it comes to divorce, the local court will need consent of the parents, guardian or husband.

Women are discriminated against in so many ways and even when it comes to the appointments in many fields.  For instance, at the time of writing this manual (2006), there were only about four female justices.  Though a lot has been said about gender, customary law still has a strong hold among the recommending and appointing authorities (Chiefs and the Judicial Service Commission).  Many of them have failed to be gender sensitive in practice.  Since most of the chiefs who recommend Local Court Justices (LCJs) are men, they usually recommend males only.

A woman has no right to property.  Here we are talking about valuable property like cattle, land and other household property apart from kitchen utensils.  Usually, in cases of divorce, a woman, if given anything, would only be allowed to take pots and in case of death of her husband, all the property would be grabbed from her including the children.  “How can property own property?” goes the argument.

A woman is looked at as a mere tool or property that should always work to ensure the animals her husband paid are regained.  In some areas like Namwala, this woman whose dowry was 12 herds of cattle would even be asked to flight about with men so that through adultery, the man regains the animals he paid and even make more animals depending on the number of times this woman will be caught with other men.

A woman is treated as a sexual object.  Another shocking practice, which indicates that a woman is looked at as a sexual object, is what they call “Lubambo”.  Under this practice, two men would arrange to exchange their wives without the consent of the women.  Each of the two men would order his wife to allow the friend have sex with them and a woman has no right to say no.  If they did they are battered and no one complains.

Women have no Say- Freedom of expression. A woman is not allowed to answer back when her husband is talking.  If she did that would be regarded as insubordination, but again if she does not answer back a man would complain that she is rude.  It is not clear as to what would be the right thing for a woman to do.  Women are not even expected to be vocal in public meetings.  “A good, well disciplined woman will not speak in public.”

Women do not participate in Decision –Making.  It is believed that a woman is dull and cannot think she can only do things correctly under instruction.  Hence, “how can she be a village head person, chief or Local Court Justice?”  If the government wants to build a clinic, it is the men who are going to attend that meeting and decide the site for the clinic even when they are not the ones who take children for treatment when they are sick.  The same would happen for a borehole. 

Because of this belief, women are not participating in leadership roles.  Very few women are participating in politics.  This is so because whatever is happening in the home is reflected in the behavior and attitude of the society as a whole.  Even individual who are violent in their homes tend to be aggressive in public.  The way a woman feels in the home would be worse in public.  Even if a woman had a good idea, she would not dare speak in public

Hence, for 42 years now since independence, men have dominated in politics and it is evident they have failed to deliver.  Time is now that women broke the silence and put forth their ideas to develop the nation.  Most of the men are this poor because they did not listen to the advice from their wives.

Wife battering is tolerated.  Men can batter their wives at anytime and that has regarded as normal.  Elderly women advise the young to stay on even if their husbands batter them.  Both men and women use the saying, “There is always friction between two bottoms.”  The reasoning is that when two people stay together, they will differ and a man who loves his wife will beat her at times.  Wife battering is looked at as a sign of love.  Women think that husbands have the right to batter them and not vice-versa.  Even educated men and women tolerate this idea.  

However, to the contrary, two bottoms have been rubbing against each other for years but there are no sores, but each time a man and a woman differ, it ends up in a woman being assaulted.  Besides, when a girl became of age, during initiation ceremony, the young women were taught not to reveal the problems they would face in their marriages.  A woman is expected to persevere no matter how abusive and aggressive her husband is.  In the name of custom, many women have silently died in the hands of brutality.  

It is only a woman who can commit adultery.  Women are not allowed to marry more than one husband, but men can even against the consent of the first wife.  This means that it is only a woman who commits adultery because when a man starts flirting about with another woman it is not adultery. 

1.2. Position of Women under Statutory Law

Although the law is gender neutral, statutory law seems to be gender biased because customary law still has influence over the administration of statutory laws.  The administrators have come from the same customs, which are biased towards men.

So often a woman has to have her husband’s consent in order for her to be allowed to do certain things but not vice-versa.  For instance, just recently, acquiring a passport needed her husband to sign the application form.  Also until recently, a woman would only be allowed to get a loan if her husband consented in writing.  Acquiring of a plot also required the consent of her husband.

12. WOMEN’S RIGHTS

Group Work

Divide participants into groups of four to six and ask them to discuss the following scenario:



    You are on the Desert Island and you happen to be the first

    Parliamentarians. You have been asked to come up with a Bill of 

    Rights for women

     Write down the first Bill of Rights for Women on the newfound Island.

There is no difference between human rights and women’s rights.  Women’s rights are simply human rights.  Women just like men, have the same rights as men such as the right to food, shelter, property, reproductive choice, health care, political rights, freedom of worship, and freedom of expression and so on.

However, there are some rights that only apply to women (although these are not recognised in all countries) and these are what we refer to as Women’s Rights.  These include:

( The right to decide whether or not to continue with a pregnancy (that is, the right to an abortion)

(  The right to anti-HIV drugs after rape

(  The right not to be discriminated against on the basis of pregnancy.

There are also rights that are particularly important for women such as, the right to be free from domestic violence.
While most people now recognise that women are entitled to these rights, women are still very discriminated against and still do not have the same access to education, work, land and money generally. It is also true that men have equal rights as women cultural influence makes it difficult for women to enjoy all the rights.

12.1. CEDAW

Human Rights are meant to apply to both men and women as well.  However, tradition, prejudice, social, economic and political interests have all helped to exclude women form fully enjoying these rights.  The 1993 Vienna Declaration states that:


“The human rights of women and of the girl-child are an

inalienable, integral and indivisible part of universal human rights”.
A new international instrument for women called Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) was developed and came into force in 1997.

From the summary of the Convention on Elimination of all Forms of Discrimination Against Women, articles 2 to 5, and 13 to 16 were discussed in detail. (See Training manual page 9.)

12.2. Women’s Rights in Zambia

The Zambian Bill of Rights is found in part III of the Republican Constitution of particular interest to women are Article II (fundamental rights and freedoms) and Article 23 (protection from discrimination on the grounds of race, sex and so on)

Article II states that everyone in Zambia has all of the rights and freedom listed in the Bill of Rights.

“Whatever their race, place or origin, political opinion, colour, creed, sex, marital status”.
Article 23 deals with “protection from discrimination”.  It says that no law may be discriminatory in itself or in its effect. But Article 23(4) (c) makes it possible foe customary law to discriminate against women in matters of adoption, marriage, divorce, and burial, devolution of property on death or other matters of personal law. 

However, this can no longer be allowed now because of the repugnancy clause, which is discussed in detail later.

13. CHILD RIGHTS

Buzz Group

Ask participants to discuss in pairs and define who a child is 

13.1. Who is a child?

In Zambia, we have no specific definition of who a child is.  The different Zambian laws define a child differently as shown below:

	Customary Law
	Zambian Constitution
	Law of Inheritance and Succession
	Convention on the Rights of the child

	Some one who has not reached puberty which is usually around 14 years

· For boys their voices deepen and voice box grows big

· For girls start their monthly periods
	Does not define a child. It contradicts itself;

· Article 24 (1) says Young Persons who are below 15 years

· Article 75 (1) says Every Zambian below 18 years. 
	No age limit –  Anyone who still has both or one parent
	Article 1: 

A person under the age of 18 years

	Juveniles Act CAP 53
	Penal Code CAP 87
	Employment of Young Persons Act CAP 274
	Marriage Act CAP 50

	Section 2(1)

A person who has not attained the age of 16 years
	Prohibits sex with girls under 16 years. Sexual consent assumed at above 16 years 
	Any person below 

14 years
	Any person below the age of 21 years


In Summary;

1. A child remains a child as long as he/she has surviving parents – Customary Law
2. Every Human being below 18 years – Convention on the Rights of the Child (CRC)
3. Young persons who are 15 years – Zambian Constitution Article 24 

4. Anyone below 21 years – Citizenship Act, under article 6(1), application for citizenship.

5. Every Zambian who has attained the age of 18 years – Article 75(1) of our Constitution 

6. For National Registration, the age of majority is 16 years – National Registration Act Sect. 3
7. A person who has not yet reached the age of 16 years.  This includes a child and a young person – The Juveniles Act CAP 53 Section 2(1).
8. Employment of any child below 14 years is an offence – Employment of Young Persons Act CAP 274.  However, the Apprenticeship Act allows for the engagement of apprentices between 16 and 21 years provided the person is under the tutorship of an adult
9. Any person below the age of 21 years – The Marriage Act CAP 50.  To the contrary,

10. Customary Law allows people to marry after they have reached puberty as long as they have parental consent. 
11. Laws of Zambia prohibits sex with girls under the age of 16 – Penal Code 
CAP 87
12. A person under the age of 18 Years cannot be recruited into the Armed Forces –Defence  Act CAP 106

13. Children below the age of 8 years are not criminally responsible for their actions – Penal  Code CAP 87

14. Death sentence cannot be passed on a person if it appears the person was 18 years at the  time the offence was committed – Penal Code Section 25(2)

15. A minor is any person who has not yet reached the age of 18 – Wills and Administration of Testate Estates Act and the Intestate Succession Act.  While minors can inherit property, they do not have the right to sell the property until they reach the age of 21 years – Trust  Restrictions Act

16. Liquor may not be sold to a person under the age of 18 – Liquor Licensing Act

While we are sure that anyone over the age of 21 is definitely an adult, it is clear that we have no definite age for a child.  Hence, when talking about child rights, we need to be guided by first the Zambian Constitution, the UN Convention on the Rights of the Child and the African Charter on the Rights and welfare of the Child.

Note:
a. It is clear we do not have a definite age for a child in Zambia.

b. Because of lack of clarity on who a child is, girls are likely to be considered adults while the boys of the same age will be looked at as children.  This encourages the violation of children’s rights, especially the girl’s rights through early marriages and defilement. This has also delayed the implementation of the CRC
 in Zambia

c. However, it is generally understood that a child is someone below the age of 18 years as defined by the Constitution Article 75 (1) and the UN Convention on the Rights of the Child (CRC).  Refer to the UN Convention on the Rights of the Child
13.2. Why talk about the CRC?

a. It is an internationally accepted document which was adopted by the UN in 1989

b. Focuses on the “Best Interest of the Child”

c. The CRC recognizes the rights of all children to survival and health, to protection and participation and the full development of their potential

d. The Zambian government signed and ratified the Convention on 6th December 1991

e. Some of its principles are already backed by the provisions of the Constitution of Zambia as in articles 15 and 24 (1) and Article 75 

Group Work
Divide participants into five groups to discuss and come up with a Drafting a Bill of Rights (BOR) for Children.  This could be a possible draft Bill of children’s rights

Draft BOR for Children

	a. Right to life

 

b. Right to shelter

c. Right to good health

d. Right to clothing 

e. Right to food

f. Right to education

g. Freedom of worship

h. Right to play/leisure 

i. Freedom of expression

j. Right to privacy


	k. Freedom of association

l. Freedom of choice

m. Protection from any form of abuse

n. Right to nationality

o. Right to have a birth certificate

p. Right to social security

q. Right to develop 
r. Right to social security

	s. Right to participate in all activities

t. Right to a name and identity

u. Right to own property

v. Right to parental care

w. Freedom of movement
x. Right to develop oneself
y. Right to be supported by both parents


The right to a birth registration is important for every child because of the following reasons:

a. for identity and 

b. children will know their origin [where one comes from]

c. children will also know their culture

13.3. Children’s Rights and Responsibilities
Note the following:

· Every right has limits; hence, we have a number of responsibilities on every right. 

· This also means that every right ends where it begins to violate other people’s rights.

· If a child wants his or her right to be respected, he or she must respect other people’s rights first and ensure that his or her responsibilities are carried out

A child that has been properly trained on his or her rights becomes a better child in the home and a better pupils at School because he or she understands his or her rights and do not need to be reminded of their responsibilities and duties.

13.4. Children’s Rights and Gender Imbalances

Gender imbalances start at birth and even at birth; it is the girl child who is facing a lot of problems including discrimination.  For instance, families feel differently when a girl or boy child is born.  What type of toys, clothes and colours they prefer for them.  The following responses on the next page were given:

                     Boy Child                                                        Girl Child

      
 Father feels very happy                                   Father feels just happy

Clothes: Father buys cloths                              Clothes: Mother uses old chitege

              from shop.                                                         materials to make a

                                                                                        dress.                                                                                                                                                    

Toys: Bike, Gun, Car, and Ball                         Toys:      Dolly – implying she will

          and Plane.                                                              one day be a mother                                                                         

Colours: Blue and White.                                Colours:   Yellow and Pink.


13.5. Problems Faced by Girl Children

In Zambia there were many problems the Girl Child faces. Some of these problems include the following:

a. Not sent to school
 

b. Ever reminded she is somebody’s wife

c. Domestic work load          

d. Unfriendly class room environment

e. Lack of support

f. Oppression and inferiority complex

g. More at enrolment but very few complete school

14. CHILD ABUSE

Child abuse involves a lot of things but can be summarized as doing or saying anything to child which: 

· causes pain, 

· suffering, 

· puts the life of the child in danger, and 

· any act likely to destroy the child’s future. 

Types of Child Abuse

There are four types of child abuse and these include the following:

14.1.  Neglect

Neglect is when a parent/caregiver does not provide for the basic emotional and physical needs of the child on an ongoing basis. Examples of neglect include failure to  provide proper:

a. food
b.  clothing
c.  housing   

d.  education       e. safe surroundings

f.   supervision 
g.  personal health care medical and emotional care


Children who are neglected physically and emotionally may not develop normally. Some children may suffer permanent damage.

 

14.2. Physical Abuse
Physical abuse includes anything a parent/caregiver does that results in physical harm to a child. Physical abuse may happen if a child is punished harshly, even though the parent/caregiver may not have meant to hurt the child.   Examples of physical abuse include:

a. bruises

b.  shaking

c.  burns
d. human bite marks

e.  female genital mutilation

f. fractures of the skull, arms, legs and ribs 


g. marks in the shape of objects or handprints 

Physical abuse may result in a minor injury (such as a bruise) to a more serious injury which could cause lasting damage or death (for example from shaking a child). 

To Smack or Not To Smack

To Smack means to slap, hit, strike punch, blow etc.   Should Parents smack or not smack?  This is a very big question which needs serious thought and discussions. There is no legal provision preventing physical chastisement to children.  To chastise is to reprimand, discipline (control), rebuke, punish scold or tell off a child.  Discipline and corporal punishment are two different things.  A child can be disciplined using other methods other than corporal punishment.  While our culture believes that a child can only learn through the golden rule, “Spare the Rode and Spoil the Child” there are so many ways of training and disciplining a child. 

Discipline correctly administered by a parent or legal guardian to a child, does not constitute cruelty provided (as long as) it is reasonable in manner and moderate in degree and does not constitute physical or psychological injury as defined.  However, if the child feels aggrieved at the treatment inflicted by a parent or guardian, they can seek legal redress in courts of law using provisions from the Zambian Constitution Article 24 and CRC Articles 19, 37 and other provisions.

While “Spare Not the Rod” seems an easy way for a parent to discipline his or her children, neither international nor regional law ban the carefully controlled physical chastisement of difficult children by parents.  The law prohibits excessive use of force which is indicated by lasting harm (physical or psychological).  However, the difficult is how to determine what would be reasonable.  How does one measure minimum force for instance? Where a child has been beaten (to a degree sufficient to infringe Article 24 of the Zambian Constitution) the state must move in to provide adequate judicial protection for that child. Article 24 (1) and (2) of the Constitution of Zambia and Article 19 of the CRC protects children from:

· Being employed in any occupation that could harm their health, education, or physical, mental or moral development

· Physical or mental ill-treatment, neglect, cruelty or exploitation; and 

· All forms of trafficking (such as selling children for the purposes of prostitution or other where the adult receives money or some kind of financial gain).  


14.3. Sexual
Child sexual abuse is any form of sexual activity: 

· with a child by an adult, or 

· by another child where there is no consent or consent is not possible; or 

· by another child who has power over the child. 

Sexual abuse occurs when a person uses power over a child, and involves the child in any sexual act.  The abuser is more powerful because of age, intelligence, physical strength, control over the child, and the child’s need to be taken care of by others. The offender gets the child to participate by using threats, bribes, lying and taking advantage of the child’s trust. 

Sexual abuse includes: 

a. fondling (touching the child in a sexual way)

b. getting the child to touch the adult’s private parts 

c. touching a child’s genitals, and 

d. the more extreme form of abuse that of penetration. Penetration does not have to occur for it to be sexual abuse.

e. oral sex

f. inserting fingers, penis, or objects in the vagina or anus

g. exposing oneself before a child

h. allowing a child to watch pornographic materials,

i. involving a child in pornography or prostitution. 

Who are the abusers (Perpetrators)?

Perpetrators are most often someone the child knows and trusts. As far as we know, perpetrators are most often: 

	Male relatives including: 


	Perpetrators can also be female relatives, including: 
	Others
	Where can child sexual abuse  happen?

	· fathers, 

· brothers, 

· grandfathers, 

· uncles and 

· cousins; 


	· mothers, 

· sisters, 

· aunts, 

· babysitters, and 

· grandmothers.  


	· Friends of the family; or

·  Neighbours. 


	· Home

· Path ways

· Market

· At the shop

· In Schools

· In a vehicle

· anywhere


Most sexual offenders are people the children know.  Usually the perpetrator has easy access to the child because she/he has sole responsibility for the child, or takes care of or visits the child, and is trusted by the child’s parents. 

Types of Sexual Abuse

These include the following; defilement, rape, incest and sexual harassment

14.3.1. Defilement
This is having carnal knowledge (sexual intercourse) of any girl less than 16 years of age with or without her consent.  A girl under 16 is considered a child who does not yet known what is right or wrong.  One can be sentenced to life imprisonment for defiling a girl.  Attempted defilement can lead to a sentence of 14 years. 
	Why does defilement occur? 
	warning signs that someone intends to defile
	What can we do

	a. Those who are HIV+ wish to spread the disease

b. Men who are shy to approach female age mates

c. Belief that defilement is a cure for HIV/AIDS or Witchcraft

d. Lack of self control on the part of defilers

e. Charms men take to increase their sexual desire

f. The way young girls dress

g. Children’s need for money


	a. The way someone is looking at you

b. Coming to close to you

c. Use of sweet language

d. Following you

e. Showing off money

f. Someone is giving you too many gifts

g. Offering sweets

h. Speaking to you as if you were their age mate

i. Teacher asks girl to get something from his office, then follows and defiles

j. Teachers demand sex for good marks or answers to exams

k. Police tell girls if they sleep with them, will release their relatives

l. Ask child to help clean house, then lock inside

m. Girls asked to cook at homes of teachers, especially at boarding schools

n. Teachers don’t mark answers wrong

o. Drivers offering transport in exchange for sex

p. Asking to see your bedroom
	a. Know self defense moves to get away and run to the police

b. Yell and scream, tell others that the person attempted

c. Avoid being sent to private places

d. Teach adults about the disadvantages of defilement/laws

e. Show unfair marked papers to headmaster

f. Don’t keep quiet about defilement

g. Refuse to enter other people’s bedrooms

h. For those who carry parcels, demand that payment is made outside the house

i. Threaten the attacker that they will be reported to police




14.3.2. Rape
This is having unlawful carnal knowledge of a woman without her consent (agreement) or if consent was obtained, forcefully or under false pretences.  If convicted, a man can be sentenced to life imprisonment.  Attempted rape is treated in the same manner as rape.  Penetration and lack of consent are used as evidence of proof that rape has occurred.  Defenses to rape are that there was no penetration or that the victim gave consent. 

14.3.3. Incest
This is having carnal knowledge between any female over 16 years with or without her consent, and her father, grandfather, uncle, brother or son.  Whoever perpetrates this crime, or allows it to be done, can be sentenced to 5 years imprisonment.  
14.3.4. Sexual Harassment
This covers a broader range of behaviour from any obvious act.  Any phrase or words, touching of a sexual nature that causes embarrassment or humiliation to the receiver may amount to sexual harassment.

14.4. Emotional Abuse

A parent/caregiver who continually uses any of the following when interacting or disciplining a child is emotionally abusing the child.

a. rejecting (e.g., saying "I wish you were never born")

b. criticizing (e.g., saying "Why can’t you do anything right?")

c. insulting (e.g., saying "I can’t believe you would be so stupid")

d. humiliating (e.g., embarrassing a child in front of other people)

e. isolating (e.g., not allowing a child to play with friends)

f. terrorizing (e.g., scaring a child by saying "The police will come and take you away")

g. corrupting (e.g., always swearing in front of the child, or getting the child to participate in things against the law)

h. not responding emotionally 

i. punishing a child for exploring the environment 

Children who witness violence in their home may suffer emotional damage watching a loved one being physically or verbally attacked.

14.5. Economic Abuse

This includes:

a. sending children to sell at the market or on the streets

b. asking children to go out begging from other people

c. telling a girl to go out with boyfriends to get money and others.

14.6. Child Labour

This refers to any work which:

· Is mentally, physically, socially and morally dangerous and harmful to the life of a child

· Interferes with children’s education by depriving them the opportunity to attend School

· Limits children’s opportunities to play, rest and attend School

· Would require children to attempt to combine School attendance with excessively long and heavy work.  

While parents have a duty to train children with survival skills so they grow up into useful human beings who will be self reliant and free to do what they can to improve their standard of living.  Great care must be taken in assigning children to help with household chores because work may seem so important yet it infringes children’s rights, which are vital for the development of the child.

Children have a responsibility too to help their parents with some of the work as long as that work is not dangerous, harmful to their lives and does not interfere with their education.  Work, which is proportionate to the age of the child and given to the child at the right time is part of training

However, no matter how little or light work may be, if it endangers the life and deprives children opportunities to attend School, that would still be child labour
15. THE LANDS ACT 1995

15.1. Land categories

Before 1995, Zambia’s land was divided into three categories, namely, State land, Reserve land and Trust land.  Since 1995, basically, Zambia’s land is divided into two categories, namely, customary land and state land.  

The division of land into three categories was a policy of colonialism.  The British upon colonising the territory divided the land initially into two divisions: Crown land and Reserve land.  Later, the land that had not yet been designated as either of these two categories was declared Trust land.

a. Crown Land: 

This was land which became directly subject to English land law.  It could be only accessed by the European settlers who were granted it by the colonial administration.  It could be held under freehold or leasehold title.  Africans who were on what now became European or crown land were forcibly removed and sent to reserves.  Crown land is located along the line of rail – about six miles on either sides of the rail line from Livingstone to the Copperbelt.  In addition, there are pockets of Crown land in Mkushi, Luangwa in Eastern Province, Mbala in Northern Province, etc.  After independence in 1964, this category of land was not abolished.  Rather, it was entitled “state land” to reflect changed political fortunes as the “Crown” was no longer politically relevant in Zambia.

b. Reserve Land: 

Reserves were first introduced in 1928. This was land the colonial government reserved or set-aside for the African population.  Europeans were not allowed to live or enter Reserves because they were exclusively for Africans. Trust land was introduced following the example of Malawi, then Nyansaland.  There, the colonial government declared the whole country trust land.

c. Trust Land: 

Trust lands were introduced in 1947.  This meant that land which was being held by the government in trust for the Africans.  However, unlike reserves, none-Africans would also be granted land under this category provided such grants were for the benefit of local inhabitants.  In trust lands, non-Africans could hold land under long leases, longer than the largest lease for non-Africans in reserves. 

In both reserve and trust lands, Africans held land under African customary law.  Land in these categories was acquired, exchanged, used, managed, and lost in accordance with prevailing customs and traditions.  On the other hand, customary law did not apply to Crown land but only the English law.  An African who, after independence, acquired land under Crown land, would own it under English law rather than African law even though this is his personal land.

Both reserves and trust lands survived independence in 1964.  However, the law on which they were created namely, the Schedules to the Zambia (State Land and Reserves) Orders, 1928 to 1964 and the Zambia (Trust Land) Orders, 1947 to 1964 has now been repealed by the 1995 Land Act.
15.2. Land Ownership

Article 3 of the Lands Act says:  “all land in Zambia shall vest absolutely in the president and shall be held by him in perpetuity for and on behalf of the people of Zambia”.

The word “vest”, when used in this sense, means that all land in Zambia has been placed in the hands of the President or entrusted to him forever and ever to hold on behalf of the people of Zambia.  This includes ancestral land, and all land including clan land has been removed from the hands of the clan and placed in the hands of the President.

Rule of “Platantur  Platantur  Solo Solo Cedit” 

This means, “he who owns the land owns everything right from the bowel of the earth up to the sky.”  This principle applied in Zambia, for Crown land, during colonialism, but is no longer applicable.  The Land Act excludes any mining rights from the word land.  Hence, the owner of land does own the land’s minerals.  Minerals belong to the state even if they are found on your land.  Land holders own the surface but nothing beneath it.  Similarly, water, such as rivers or streams flowing through your farm, does not belong to the owner of the land.  The Water Act regulates water while the Mines and the Minerals Act regulate minerals.

15.3. Powers of the President over Land

The President enjoys broad powers over both statutory land and customary land.  The idea behind vesting land in the President was in good faith.  It is intended to safeguard it from misuse.  In Zambia, the President has the power to give the land to anyone he so chooses.  Section 3 (2) of the lands Act states that: “…the President may alienate (transfer, convey or to give) land vested in him to any Zambian….”

Limits

Subsection 4 of Section 3 says: “… the President shall not alienate any land situated in a district or an area where land is held under customary tenure unless the following is done”:-

(i) He must consider the local customary law on land tenure, which is not in conflict with the Act.  This means that the President must consider the traditions and customs on land prevailing in that area, but only those which are in agreement with the 1995 Act, otherwise he can ignore them.  Secondly, his duty is only to consider customary law, which means to ponder, to think, to give thought to, etc., customary land tenure laws.  He is in no sense obliged to act consistently with the prevailing local law.

(ii) He must consult the Chief and the local authority in the area in which the land to be alienated is situated while in the case of land situated in a game management area, he is required to consult the Director of National Parks and Wildlife Services.  The key word is consult, which means to seek advice or information about, confer, discuss, talk over, exchange views, deliberate, respect, and take into consideration before acting.  In other words, it is illegal for the government to begin alienating land or demarcating land located in a Chief’s areas without first discussing with the respective Chief(s) or City Council concerned. The obligation ends at consulting. There is no duty to follow the advice, or the conclusions of the discussions.  There is no positive duty on the President to act in accordance with the views of the Chief or local authority.

15.4. Status of Customary Land

It is interesting that in making assurances on the continuation of customary land tenure, Section 7 does not refer to Section 2 but only to Section 32 (2) which repeals the Reserves and Trust Land Orders in Council.  Besides, Section 2 states that “notwithstanding anything to the contrary contained in any other law, instrument, or document, but subject to this Act, all land in Zambia shall vest in the President …”  What this means is that customary land law which vests land in authorities other than the president, have been superseded by this provision.  The phrase “notwithstanding anything to the contrary contained in any other law…” effectively abrogates the contrary provisions in customary land law.  Section 7 which assures the continuation of customary land tenure fails to perpetuate this system of land tenure, which is gravely undermined by Section 2

15.4. Who is a “person in authority”?

The law says this refers to the President, the Minister or Registrar of Lands.  Therefore, if there is anything that the President and through him the Commissioner of Lands, the Minister of Lands  or the Registrar have done concerning land which displeases you, you have a right to lay a complaint against them to the Lands Tribunal.

15.5. The Lands Tribunal

This is a special body, which was established by an Act of parliament (The 1995 Lands Act) to hear cases related to land dispute.  It consists of 13 judges or lawyers who sit to decide matters brought before them.  

The Tribunal is not a court as such, it is actually supposed to be a Tribunal of fact – a body mainly interested in facts rather than in law, this makes it different from courts, which are interested in both law and facts.  This is why the law exempts the tribunal from regarding itself as a body that is strictly bound with the rules of evidence. The powers of the Lands Tribunal include the following:

· Inquiring into and listening to any disputes relating to land and making awards and decisions.

· Filing court injunctions with the subordinate and High Courts.

· Investigating issues of land.

· Rendering judgement on who is to receive the land in question.

· Evicting an illegal settler from a piece of land, however, the tribunal does not have the power to charge people for contempt.

Procedure

If you have a complaint and you want your case to be heard before the Tribunal, you can go there in person or write a letter, including the following details:

·  Your name and National Registration Card number

·  Place and size of the land in question 

· How long you have been staying on that piece of land.

Your letter should be written in duplicate and the original copy should be sent to the Lands Tribunal in a registered envelope.  

15.6. Implications of the 1995 Land Act

1. The right to access land is not guaranteed in the Bill of Rights.  In order to effectively ensure this right, it must be codified in the Bill of Rights. 

2. Since land rights are not addressed in the Constitution, it is not easy to protect them from abuse.  For example, it was possible to introduce the Lands Act without public involvement because it was not a constitutional matter.

3. The status of customary land should be clarified in the Lands Act.  Many people are shunning customary land because of propaganda that states that owners of this land do not have a right to it.  Another implication is that one cannot use customary land as collateral to borrow money from banks.

4. The Lands Act is not gender sensitive.  Is assumes that the lack of land impacts women and men equally, but that is not the case.

5. All land is vested in the Republican President, which implies that other institutions, like the Litunga, are not entitled to hold land on behalf of their people.

6. The Lands Act implies that land will be protected from exploitation, but this has not been the case.  For example, in Western Province, lands that contain valuable resources, such as timber and sand, are not protected, but rather, they are exploited.  These resources are not used for the benefit of the people in this province, instead they are exported.  

7. The Lands Act introduces more cumbersome land allocation procedures rather than facilitating existing ones.
16. HIV/AIDS AND THE LAW  
16.1. What Rights Mean for People Living With HIV or AIDS
	Bill of Rights
	What it means for you if you have HIV or AIDS.

	Article 11 Freedom and Security of Person includes the right to: 

· Make decisions about reproduction;

· Security and control over your body;

· Not be subjected to medical or scientific experiments with your informed consent. 
	· You have the right to make your own decisions about medical treatment and decisions about pregnancy. 

· You cannot be treated in a cruel or degrading way by any person or institution.  

· E.g., you cannot be forced to have an HIV test. 



	BILL OF RIGHTS
	What it means for you if you have HIV or AIDS.

	Article 17 Privacy

Everyone has the right to privacy
	You have the right to keep the fact that you have HIV or AIDS to yourself.  An employer or hospital cannot force you to tell them, or force you to have an HIV test.

	Article 20 Freedom of Expression

Everyone has the right to freedom of expression, which includes freedom to receive or impart information or ideas.
	Proper information can be made available in schools or prisons about how to prevent HIV infection.

	Article 21 Freedom of Association

Everyone has the right to freedom of association.
	You can join any organisation you choose.

You cannot be forcefully separated from other people.

	Article 22 Freedom of Movement

Everyone has the right to: 

· Move about freely


· Enter, remain in or leave the country 

· Reside anywhere in the country

	· You are free to move around in the country.

· You cannot be forced to live in a separate place, away from the rest of society. 

· You can reside anywhere you feel like. 




16.2. Medical Rights
Many people living with HIV or AIDS complain that they are treated badly at hospitals and clinics.  Sometimes medical officers even refuse to treat patients who have HIV or AIDS.  People also complain that information about their illness is not kept confidential.

Health care workers also have rights, including the right to a safe working environment.

Patients have the right to:

· Confidentiality

· Testing for HIV and informed consent

· Medical treatment

Confidentiality

Confidentiality means that the doctors, nurses, psychologists, dentists and other health care workers have a moral and legal duty to keep all information about patients confidential.  Any information about the patient’s illness or treatment cannot be given to another person unless:

· The patient consents (agrees) to this

· The information is about the illness or treatment of a child, then health workers can tell others with the permission of the child’s parents or guardian

· The patient is dead – then the doctor must get permission from the next-of-kin (the person’s closest family)

A summary of HIV/AIDS information is on he next page

The following is a summary on HIV/AIDS

	What it is
	Where Found
	At Greater Risk
	How Acquired
	Effects
	Most Affected
	Legal Implications

	( HIV  stands for

     Human Immuno-

     deficiency Virus.      

     HIV is the virus that 

     eventually leads to 

     AIDS.

( Transmitted from 

     one person to

     another through the

     exchange of “body

     fluids.”

( AIDS stands for 

      “Acquired Immune 

      Deficiency 

      Syndrome”.  

( here is no single

     disease called AIDS
	( Body 

     fluids: 

Semen;

Vaginal Secretions;

Blood;

Urine and Feces; 

Tears and Sweat


	( Raped 

     Women    

( Men 

( Girls  

( Polygamous 

     men and 

     women
	( Unprotected 

      sex or contact 

      with a cut on

      the genitals.

( Mother to 

     Child

· Blood

      transfusions

· Use of same sharps


	( Many 

     appointments of 

      administrators 

( Increased property 

     grabbing cases

( More orphans and 

     widows
( Many deaths 

( No development 

( A lot of wealth 

     spent patients and 

     funerals 

( Discrimination 

( Poverty
	( Mostly 

     women

(Followed 

     by 

     children

( Lastly 

      men
	( Property grabbing

( Cleansing of 

     widows 

( Defilement/Rape

( Professional 

     misconduct of 

     doctors

( False allegations 

     of being HIV 

     positive

( Obtaining money 

     by falsely 

      pretending to 

      cure HIV/AIDS 

( Dismissal because 

      of HIV status

( Discrimination

( Many divorces 




It was observed that all are actually affected in the end, as the saying goes:



16.3 How does HIV/AIDS affect our communities?

These could be some of the reasons:

· Many widows and orphans

· No development because able-bodied men and women are dead

· More time spent on caring for patients than on working

· Many deaths - almost every week there are funerals

However, women and children turn out to be the most affected.  It is common to find about 15 orphans between the age of 1 year and 15 who have lost both parents in custody and being maintained by helpless widowed women.

16.4. Legal implications brought about by HIV/AIDS
a) Cleansing of widows: The widow can object if she does not want and this usually causes her trouble.  On the other hand, the cleanser’s wife can also refuse to remain married to this man.  In both cases, the matter may end up in court.

b) Defilement/Rape: If this unfortunate situation befalls a girl or woman and a person who is HIV positive does this, the disease can infect the victim.
An HIV positive person who deliberately goes about sleeping with women or men to infect them with the disease can be prosecuted by law if taken to court.

c) Professional misconduct of doctors: Retired medical officers, nurses included, use syringes and other utensils which have already been used on other people, some of which may have HIV or AIDS.

d) False allegations of being HIV positive: This can cause a lot of trouble to the person spreading this information.  It amounts to deformation of character, especially when one has no documents to prove the allegations.

e) Obtaining money by falsely pretending to cure HIV/AIDS – Usually traditional healers cheat patients by falsely maintaining that they can treat them and charging huge sums of money.

f) Dismissal because of HIV status – HIV positive employees cannot be dismissed from employment for this reason because that would amount to discrimination.

g) Discrimination when enrolling for school, etc.
17. THE ZAMBIAN LEGAL SYSTEM

17.1. History

A brief History of the courts was given.  Hierarchy means at different levels.  Therefore, Hierarchy of Courts means that not all courts in Zambia are on the same level.

In 1953 – Federation of Rhodesia and Nyasaland was formed and the hierarchy of courts in the British protectorate of Northern Rhodesia started we the Federal Supreme Court as the highest court followed by the High Court for Northern Rhodesia, Subordinate courts and ended with the Native courts at the lowest level.

In 1963 when the Federation dissolved the Federal Supreme Court was replaced by the Court of Appeal for Northern Rhodesia and then later on independence it was renamed the supreme court of Zambia.

17.2. Functions of Courts

        The courts’ function is to hear cases in which they will decide such things as:

· If a certain behaviour is against the law

· If a particular person has behaved in that way

· If he/she has, whether he should be punished for it and how he should be punished

· If there is a dispute between two people, what should be done to resolve the dispute.

        The courts in Zambia are divided according to:

· Whether they apply customary or general law.

· Whether they deal with civil or criminal cases.

· The type of punishment they can give, or the amount of compensation they can award.

· Whether they conduct trials or appeals, or review cases dealt with in other courts.

17.3. The Current Hierarchy of Courts in Zambia
Courts are at different levels and types.  Zambia has five Constitutional courts and one court which has been established by an act of parliament. The following structure shows the types of courts and the level at which they are operating:

 

                                                              SUPREME COURT

              

  


INDUSTRIAL RELATIONS
      HIGH COURT                    LANDS TRIBUNAL

              COURT


                                                       SURBODINATE COURT



                                                              LOCAL COURT

The Supreme Court 

a. Constituted by 9 Judges who are appointed by the President and ratified by Parliament, but only 3 judges sit to hear a particular case, but there are times when a full bench sits – 7 judges sit for a particular case.

b. Supreme Court hears appeal cases from the High Court and Industrial Relations Court.  Exceptionally, the Supreme Court will be a court of first instance when there is a case or a question about the validity of the election of a person as President, or a question about the compliance of the Constitution and other laws relating to election of a President.

c. No other court can change a judgement of the Supreme Court.  Only the Supreme Court can change one of its own decisions, but if parliament does not like the way the Supreme Court interpreted a law, then parliament can just change that law.

d. Applies both customary and statutory laws.

High Court
a. Court of first instance – hear new criminal and civil cases where the offence is

i. serious (in criminal cases) or where the amount involved is very large in 

ii. (civil cases)

b. Also court of appeal – hears cases from courts below it.

c. One judge sits to hear a particular case

d. Any sentence may be past including death sentence.

e. Applies both customary and statutory law.

Judges are lawyers with many years of practical experience. 

 Industrial Relations Court
a. It is at the same levels with high court

b. Only deals with labour or industrial matter – employees against employers.  For instance, unfair dismissals, breaches of collective agreements and dismissals based on discrimination.

Lands Tribunal

a. It is at the same level with the High Court.

b. Not included on the list of courts in the Constitution – it has been established by an Act of parliament.
c. Deals with land disputes
Subordinate Courts (Magistrate Courts)

a. There is at least one court in every district especially along line of rail.

b. 1 magistrate sits for a particular case.

c. Hear both criminal and civil cases

d. Hear all criminal cases except for murder, manslaughter, treason and causing death by dangerous driving.

e. Can hear civil claims up to ZK30 million or sentence up to 9 years.

Levels of Subordinate Courts and their civil Jurisdictions
a. Principal Resident Magistrate courts hear civil cases up to ZK30million

b. Senior Resident Magistrate courts hear cases up to ZK 25million

c. Resident Magistrate Courts hear cases up to ZK20million

d. Magistrate class 1 limited to matters which amount up to ZK15million

e. Magistrate class 2 limited to matters which amount up to ZK10million

f. Magistrate class 3 limited to matters up to ZK5million

Local Courts

a) There are about 452 Local Courts throughout the country, compared to about 53 subordinate courts. 

b) They are found at the lowest level and are the most common Courts in Zambia.

c) There are about over 1,000 Local Courts Justices (LCJs), out of which only about 48 were women at the time of writing this manual in 2006.

d) They have relaxed rules of procedure and minimal Court fees are paid.

e) They are much closer to the people.

f) They deal with the majority of cases, both civil and criminal, with limited jurisdiction.

g) They are easily accessed by the rural poor.

h) They are beset by many difficulties, which make it particularly difficult for women to obtain justice. i.e.

· Most LCJs are men

· They follow customary law, which is not written.

· There were 127 male Clerks in comparison to only 17 female Clerks in 1999.

i) In all cases of a civil nature they may order:

· Compensation

· Restitution of any property

· Performance of a contract

· Payment of maintenance of divorcee up to three years or remarriage

· Maintenance of children below 18 years.

· Grant letters of administration.

· Damages on adultery and pregnancies at their discretion.

j) In all cases of a criminal nature they may:

· Impose fines up to but not more than 125 penalty units

· Sentence someone to imprisonment for up to two years

k) Can try cases under the Local Government Act

l) Cannot try criminal cases where death has occurred which is punishable by death.

17.4. Jurisdiction of Local Courts
Jurisdiction means the power that courts have which could mean:

· Territorial jurisdiction – the land area the court is responsible for which is set out in the court warrant.

· Civil Jurisdiction – the kinds of civil cases the court can deal with and the maximum amount involved.

· Criminal Jurisdiction – the kinds of offences the court can deal with and the maximum amount involved.

Types of Local Courts

There are two types of local courts:

· Grade A which are made up of a Senior Presiding Justice, 2 more LCJs and 2 clerks.  These courts have greater powers than Grade B courts.
· Grade B are made up of a Presiding Justice, 1 other LCJ and 1 clerk
18. CONTEMPT OF COURT

	Question 1
	Question 2

	What is Contempt of Court?
· being insolate to the court

· being disrespectful to the court 


	When can one be cited for Contempt of Court?

· Threatening or insulting a justice or assessor

· Interrupting court proceedings 

· Failing to deliver something to the court if ordered to do so

· Refusing to give evidence when asked to by the court to do so unless he/she is protected in some way.

· Discussing or writing about a case which is being heard in court, or before the case is heard but after the complainant or claims has been made to court.

· Refusing to sign a document which the court may legally order them to sign e.e. receipts for property returned.




Courts are given this power to enable them to administer justice more effectively.  

18.1. Dealing with Contempt

Contempt of Court is dealt with in Section 47 of the Local Courts Act.  

This is one area LCjs should be very clear with.  Failure to understand the circumstances under which contempt of court should be applied can lead either to 

· the court over using it – that is using contempt of court as a weep to anyone who proves difficult to convict or

·  the court becoming too lenient even to serious acts done by litigants which will eventually erode the dignity or respect of the court by the public.

The Local Court can sight someone for contempt of Court in the following circumstances:

      a).  Contempt in View(in the Face) of the Court

This is where the conduct complained of takes place during court proceedings and the bench see or hear for themselves.  Sometimes it could have taken place outside the court (within the court yard).

The same court may order the arrest and keep the offender in custody until later in the same day when the case of contempt should be heard.  The maximum punishment is to detain a person until the court has finished its business for the day, and a fine of K75, 060 (Grade A Courts) and K37,620 (Grade B Courts).  
      b). Contempt Out of Court 

This is where the conduct takes place not in the view of the court, but else where. Local Courts do not have power over such cases

One can be fined up to K75, 060 or sentenced to twelve months imprisonment or both for threatening or insulting a court official. For any other forms of Contempt i.e. failure to pay compensation and others are punishable by a fine or three months imprisonment.

Criminal prosecution for contempt of court must be taken as entirely separate from any other case. Imprisonment without option of a fine cannot be ordered.  It should also be noted that Local Courts can only deal with cases involving contempt in the face of the Court.  Contempt of Court is an offence to the court not to the person.  This means a Justice can not sight people for contempt in the village at his home. 

19. COURT PROCEDURES: TRAIL, APPEAL AND REVIEWS 

19.1. The Legal Aid Act 

The Legal Aid Act is found in Chapter 1 of the Laws of Zambia which stipulates the rights of individuals to have Legal Aid.  The whole idea is to have the rule of Natural Justice be enjoyed by every Zambian.

Rights embodied include;

· Right to be heard in the Court of Law.

· Right not to be detained except on conviction by a competent Court of Law.

· Right to be represented in a competent Court of Law.

· Right to be charged with only offences provided for in duly enacted Acts of Parliament or other Subsidiary Legislation.

Under the Legal Aid Act, the Constitution provides for:

· Director

· Deputy Director

· Advocates (Lawyers)

There are nine (9) centres and these are found in all Provincial Cities.  The Legal Aid represents both in civil and criminal cases.

19.2. How to Acquire Legal Aid

1. Fill in request for Legal Aid form.

2. Send it to Legal Aid Department.

3. Legal Aid Committee shall consider the application.

4. Depending on the merits of the case, Legal Aid may be provided for.

5. A Legally Aided person is required to pay a prescribed amount for the representation.

6. Usually there are no costs following the cause of succession; and these costs are borne by the estate.  A Legally Aided person shall not pay costs.

7. The Acts does not provide for payment of costs in kind.

8. The Act also provides for the Police Public Complaints Authority Office where complaints against the Police are referred.

19.3. Trial

A trial is a court hearing where a local court justice, magistrate or judge sits to listen to oral or written evidence from both parties.  The court also looks at the physical evidence e.g. a knife or a letter, which are called exhibits in the trial.  During trial of a matter, the following should happen; protection of a complainant, defence and Ruling.  The matter can be heard either in Chambers or open Court.  Affidavit evidence may be relied upon and the Court may require ‘VIVA VOCE’ evidence (oral).

 Proof of Matters

1. In a civil case the proof must be beyond a preponderance of probability and always rely on Viva Voce evidence.   .

2. In a criminal case it must be beyond all reasonable doubt.

There are three stages in criminal cases and these are:

1.   Evidence in Chief        -        Presentation of prosecution evidence.

2.   Cross-examination       -        This is the time to ask questions.

3.   Re-examination            -        by the prosecution.

                                          The Prosecutor must bring only issues that were 

                                                     raised during cross-examination.

After the three stages the Court can enter Ruling Session or Plea of no case to answer if the Court fails to find a charge.  If the matter enters defence stages submissions will be given by both parties.

19.4. Appeal

To appeal is to ask a more senior court or person to review a decision of a subordinate. Appeals can continue all the way up to the Supreme Court, where the decision is final in that it can no longer be appealed. That is why it is called "supreme" one can appeal on grounds of wrong  Court proceedings, against fact or law i.e. the law of the Bailee and Bailer – in Law, the Bailee cannot steal from the Bailer meaning  you can appeal basing on the Law or against or sentence.  Appeals are based on the same evidence adduced in Court. This is a constitutional right for any party. You only need the following; a). Grounds of appeals, b). Supported by facts, law or sentence and c). Head of argument – you argue your case on each ground.

Appeal from a Subordinate Court

If you are involved in a criminal or civil case in a subordinate court, you appeal to a high court.  An appeal is the action taken when one is not satisfied with the decision, sentence or, judgement of the present court. The appellant asks the higher court or authority to overrule the judgement, sentence or decision of a lower court or authority.  

In civil cases, if you want to appeal against a decision of a subordinate court, you must first get permission to appeal from that subordinate court.  This permission is called leave of appeal.  However, the right to appeal is not an automatic right.  Sometimes the magistrate or judge will not give permission for you to appeal.  If this happens to be the case, you can ask the High Court itself for permission to appeal.

All orders, rulings and judgements passed by a local court are appealable too, and may be revised by a subordinate court.  Local Courts are not courts of record.  Hence, they are not to be relied upon and when the appellant goes to the subordinate court the case starts afresh.

The appeal court usually will not listen to any new evidence.  It will only read the report from the lower court to see what evidence was given.  So it is important to say everything you want to say in the first court that hears your case.

In criminal cases you have a right to appeal within fourteen (14) days of the judgement being passed, but if one is not able, he/she can still appeal out of time.  In civil cases you have a right to appeal within thirty (30) days after judgement is passed.  

19.5. Review
A review is when a higher court looks at the decisions made by lower courts or authorities, to see if any thing was done wrongly e.g. correct procedures were not followed.  Reviews are only available in civil cases.  The same magistrate in the subordinate court who heard the matter and made a ruling, order, or judgement will hear the review.  He/she will reconsider his/her decision and may reopen the case and allow new evidence to be adduced 

20. SETTLING DISPUTES OUTSIDE COURTS
Many legal problems can be settled without going to court.  Usually court procedures are slow and expensive.  Disputes can be solved without going to court at all by using either of these ways:

a) Negotiations: - People who have a dispute talk to each other about their problem and try to solve it by coming up with a solution, which suits both sides.

b) Mediation: - A dispute resolution method designed to help disagreeing parties resolve disputes without going to court. Mediation involves the appointment of a mediator who helps the parties communicate and negotiate a settlement. People with a dispute agree to have a third person as a go-between to help them settle the problem.  The mediator does not act as a judge; he/she makes no decision, which the parties must follow.  His role is to get the parties to compromise and come to some agreement. The mediator has no power to impose a solution only to help the parties find a mutually satisfactory solution. The result of a successful mediation is called a "settlement."
c) Arbitration: - A form of alternative dispute resolution in which the parties bring their dispute to a neutral third party or person (an arbitrator) to listen to their arguments and considers the merits of the dispute and renders (makes) a final and binding decision called an award. It is similar to litigation in that it involves adjudication and an arbitrator acts like a judge, except the parties choose their arbitrator and the manner in which the arbitration will proceed. In arbitration there is a hearing at which both parties have an opportunity to be heard. The parties also agree to abide by the decision made by the arbitrator. 
21. ARREST

Article 13 of the Zambian Constitution guarantees the right to personal liberty.  It provides that no one shall be deprived of his personal liberty except as may be authorised by law in a number of specified instances. However a person’s freedom can be taken away if he has committed a crime or he is lawfully arrested.

The purpose of this topic is to let everyone know what the powers of the police are and

what the rights of the public are so that the police will not take the people’s rights away.

21.1. What is an arrest?

To arrest is to take someone into custody by legal authority.  A person is arrested when he is taken to a police station because he is suspected of having committed a crime.
21.2. What are the official functions of Police Officers?

· To arrest or order you into arrest.

· Detain a person for up to 48 hours without any charge after which a charge should be raised against the person.

21.3. Police Powers

The police have the power to:

· To investigate crime.

· To maintain law and order.

21.4. Police Privileges
The police have the following privileges:

· The uniform gives them the power from being harassed by anyone.

· Attestation.

· Are personally not liable for acts done in the performance of their duties.  Usually the matter will be against the individual and the Attorney General.

      (Yourself vs Attorney General)

21.5. Who can arrest another person?

a. A police officer.  All policemen and policewomen have powers to arrest a person under certain circumstances.

b. Other government officials, such as judges, magistrates, prison officers, immigration officers, national parks and wildlife officers, anti-corruption commission officers, drug enforcement commission officers also have powers to arrest people.

c. Members of the public.  They are some situations in which every person has the right to arrest another person.

21.6. When can a person be arrested?

If a police officer thinks a person has committed a crime, he will go to a magistrate or judge to get permission to arrest him.  This permission is a written order called a warrant.

21.7. How does the police officer get the warrant?

a. A police officer gets some evidence that a certain person has committed a crime.

b. The policemen go to a judge or magistrate to ask for a warrant to be issued.

c. The police officer must state what crime he thinks the person has committed.  He must also say that he has enough information to suspect that the person has committed it; he does not have to give all the evidence.

d. The judge or magistrate issues a warrant for the suspect’s arrest.  The warrant for the suspect’s arrest.  The warrant is an order instructing all police officers to arrest the person named and bring him before a court to be charged with that specific offence.

e. The officer then finds the person, shows him the warrant, and arrests him.

There are also situations in which a police officer or ordinary person can arrest someone without a warrant.

21.8. When can a police officer arrest someone without a warrant?

A police officer can arrest someone without a warrant only in special circumstances like the following?

a. If he sees someone committing an offence.

b. If he has investigated a serious crime such as murder, rape, robbery, theft, kidnapping and has good evidence to show that a certain person is the criminal, but he believes that if he spends time going to get a warrant the person will escape, hide some evidence, or interfere with witnesses.

c. If the person

· Is found with housebreaking tools without satisfactory explanation.

· Obstructs a police officer who is carrying out his duties.

· Has escaped or attempted to escape from lawful custody.

· Is found in possession of suspected stolen property.

· Is loitering in such a way that the police officer has reason to suspect he has committed or is about to commit a crime.

· Is suspected of being a prohibited immigrant.

· Is suspected of illegally having livestock or produce.

21.9. Citizen’s arrest

An ordinary person cannot apply for a warrant, but he can arrest a person in the following situations:

a. If he sees someone committing or trying to commit a serious offence such as rape.

b. If he has a reasonable suspicion that a person has committed a serious offence.

c. If he sees a person fighting; in order to stop the fight.

d. If he is a property owner and he finds someone committing any offence on his own property.

e. If a person offers to sell, pawn or deliver to him any property which he reasonably believes to be stolen or illegally obtained.

Note:  although an arrest by an ordinary person is often called a “citizen’s arrest,” the person does not have to be a citizen.

21.10. How does a police officer make an arrest?

a. The officer making the arrest put his hand on the other person’s shoulder and says “you are under arrest.” 

b. It may be necessary to use handcuffs or other means of controlling the person.

c. The officer is allowed to break open a door or window to get into a building or room where the suspect is believed to be.  But he must first loudly demand to enter and state the reason.  If no one opens for him, he may break in.

d. The officer making the arrest is allowed to search the suspect.

Do not resist arrest!

It is serious offence to resist anyone who is legally arresting you, or to try to escape from being arrested.

21.11. Orders for Opening Fire 

The arresting officer is allowed to use reasonable force to arrest you or stop you escaping if he suspects you have committed a serious offence.  He may use his gun, but he must first warn that he will shoot, and then fire a warning shot in the air or into the ground.  After that he may shoot at your legs. The above procedure may not be followed where lives of the Police officer, his comrades or protected persons are threatened with death.  If you are injured or killed while resisting arrest, the police officer may have to show that the force he used was not more than necessary.

If you attack a police officer who is trying to arrest you, the officer has the right to defend himself in whatever way he can.

If you think you are being wrongly arrested, do not resist; you will only put yourself in worse trouble.  Go with the police officer to the police station and later you will be able to explain to the court that the arresting officer made a mistake.

21.12. Wrongful arrest

If the person carrying out the arrest does not follow the correct procedure or arrests the wrong person, the arrest may be unlawful. If this is proved, it is possible to claim compensation from the government.  A police officer who makes an unreasonable mistake or who deliberately misused his power as a police officer can be sued by the person who has been wrongly arrested. However, a police officer who genuinely makes a reasonable mistake in arresting someone will be protected from paying compensation.

21.13. What happens after you have been arrested?

	a. With a warrant
	b. Without a warrant

	· The police officer must show you the warrant.  If you cannot read, it must be read to you.

· You must be taken as soon as possible to court – at the very latest on the next day that the court meets.

· If the prosecutor is not ready to have the case tried, he must ask the magistrate for a remand.  This means you will be brought back to the court at a later date for your trial.


	· The police officer must immediately tell you the reason why you have been arrested.

· He must take you to a police station as soon as possible.

· You may be held at the police station, but you must be taken to a court within 48 hours.  If the 48 hour period ends on a weekend or after 17:00 hours on a week day, you can be kept until the next day.

· When you have   been arrested, the police can only keep you for more than 24 hours if they get a warrant for further detention.

· If the magistrate refuses to grant bail, you will be sent to stay at the remand while waiting for the date of your trial.



	c. Citizen’s Arrest

	If you are arrested by a member of the public who is not a police officer, you must be handed over to a police officer as soon as possible.  The procedures followed will be the same as for arrest without a warrant.




21.14. At the police station 

	What can the police do?
	What are the police not allowed to do?

	The police are allowed to do the following:

a. Take your photograph

b. Take your fingerprints

c. Send you for medical examination in some cases (e.g. rape).

If you resist any of

these you can be 

           charged with

           obstructing the police.

d. The police will probably ask you for a statement about the crime.  As explained later you do not have to make a statement.


	Sometimes police officers do things which they are not permitted by law to do.  If they do any of these things, it may be possible to sue them, and it is also possible that their case against the accused will fail. The police are not allowed to do the following:

a. beat you

b. refuse to give you food

c. threaten to detain you unless you admit something

d. promise to release you if you admit something

e. force you to admit something in any other way

f. refuse to let you consult your lawyer

g. Use any force against any person unless that person is resisting arrest.

h. Steal property belonging to arrested persons.  A police officer who takes away stolen smuggled goods for use as evidence must give a receipt to the person he took them from.

i. Force a person to make or sign any statement against his will by use of beatings, threats, deprivation of food or any other form of intimidation.

j. Keep a person in police custody longer that the time allowed (normally 48 hours).

k. Refuse medical assistance to an arrested person who needs it.


21.15. What are your rights at the police station?

As a suspect you still have the following rights:

a. You must be told in a language you understand what you are accused of having done.  This is known as the charge.

b. You have the right to consult with your lawyer. This must be allowed “without delay”.

c. You can and should consult your lawyer before making a statement. If you have a lawyer, it is wise to consult with him before you make any statement.

d. Your conversation with your lawyer must be private – a guard may watch, but not listen.

e. You must be allowed enough time with your lawyer to prepare for your defence in Court.

f. Your lawyer must be informed whenever you are to appear in court.

g. You can choose your lawyer if you can afford to pay him.

h. If you cannot afford a lawyer, you will be given one by the State only if the offence is very serious.  To get a lawyer who is paid for by the State, you will need to ask the magistrate when you appear in court to grant legal aid.

i. You have a right to remain silent instead of making a statement.

j. You do not have to make any statement about the alleged crime to the police.

k. It is, however, usually advisable to make a statement, if you keep quiet, there may be a greater suspicion that you are guilty.

l. The right to make a voluntary statement.

· Any statement you make must be made freely without any pressure by the police.

· After making a statement you may be taken to a court for the statement to be confirmed.  The magistrate will ask if your statement was made freely.  If you were mistreated by the police you must tell the magistrate.  If you do not tell him of any mistreatment it will be assumed that you made the statement willingly.

21.16. Waiting for a trial

Every person accused of a crime must have a trial within a reasonable amount of crime.  Usually when the charge is first made, neither the prosecutor nor the accused person is ready for the trial.  Hence, it will be postponed. This will allow the police time to finish investigating the case, to identify witnesses, to arrange for a suitable trial date, and also allow the accused person or his lawyer time to prepare the defence. If you are an accused person waiting for your trial, you may be required to wait in prison or you may be allowed to wait at home.  

	In prison - On Remand
	At home – On Bail

	If you are in prison, you are known as a remand prisoner.  You are not kept with the prisoners already sentenced to a prison sentence.


	You may be allowed to go home to wait for the trial in the following circumstances.

a. If the offence is not too serious.

b. If you are unlikely to interfere with witnesses.

c. If you are unlikely to run away.


Usually some money is paid as a guarantee that you will come for the trial. If you come, you get the money back; if you do not come, the state takes the money.  Sometimes “free bail” is allowed such as when an accused person has very little money.  He pays nothing and simply promises to come for the trial. Senior police officers including the officer in-charge of a police station can grant bail and so can magistrates.

The court can postpone a trial for only fourteen days at a time, unless the accused agrees to a longer period.  However, the court cannot continue to postpone the trial forever.  Any accused person has a right to a speedy trial, and if the delay becomes unreasonably long, he can make a claim that his constitutional rights have been denied.

21.17. What can you do if your rights are abused?

Do not resist.  

a. Make you complaint to the Officer In-Charge at the police station or tell your lawyer if you have one.

b. Get the name of the police officer and his force number (on his badge).

c. Report the incident to the Officer-in-charge at the police station and make a criminal complaint.

d. If you are taken to court to have your statement confirmed tell the magistrate.

e. When you are free, go to the clerk of court at the Magistrate’s court to lay a civil claim for compensation.

f. Do not delay.  If you are suing the police you must notify them within 3 months and make your claim within 6 months.
The complaints about police brutality or abuse of power can be reported to:

a. The Chief Administrator, Judiciary

b. Supreme Court Building, LUSAKA

c. Police Complaints Commission  Chairman , Judicial Service Commission

22. INTESTATE SUCCESSION (The Law Of Inheritance and Succession Of 1989)
22.1. Background
This Act was enacted by and passed by Parliament on May 14th 1989.  It applies to every Zambian who dies intestate, which means dying without leaving a will.  It provides guidelines on how the estate of someone who dies intestate should be distributed.

22.2. Why was this law written?

a. To stamp out unfair, unacceptable and degrading traditional practices such as: 

· undressing the widow not widower,

· forcing the widow to crawl around the yard even if it is rocky and there are thorns all over, 

· forcing the widow to sleep inside the funeral house with a corpse by herself,

· forcing a widow to be sexually cleansed as well as many other traditional practices.

b. Provide guidelines on how property should be shared when one dies intestate

22.3.  Application of the Act

· It applies to all Zambians dying without writing a Will.

· All the property of the deceased person, which has not been included in the Will.

· Defective Wills 

22.4.  Intestate Succession Act provides that:

· Upon re-marriage the right to live in a matrimonial house ends.  However, if title deed bears the wife’s name as well she still has the right to remain in the house.

· If the wife contributed to building the house, she can apply to court for an order to have her included on the title deeds.

22.5.   Non-Application

· Foreigners not domiciled (permanently living) in Zambia.

· Chieftainship Land

· Persons dying before 1st August 1989

22.6. The Administrator

· Must be at least 18 years old

· Is a person nominated by family and appointed by the court- Local or High Court.

· Up to four administrators can be appointed.
22.7. Powers and Duties of an Administrator

· Pay debts and taxes 
· Collect debts
· Collecting all moneys and property due to the estate

· Distributing the estate within 3 months and give an account for the distribution

22.8. Removal of Administrator

The administrator can be removed under the following circumstances:

· Section 14 of the Intestate Succession Act and the Local Courts Act Section 36 (2) (a) provide that if the administrator commits a criminal offence, he can be removed by the Subordinate Court.

· Section 29 (2) provides that the administrator can be removed at the same Local Court he or she was appointed for failing to account how the estate was distributed.
· An administrator has no right to inherit the property left by the deceased.

Local courts have been given power to appoint or revoke administrattorship for an intestate estate but if there is any dispute of shares, then the matter has to be dealt with by higher courts

22.9. Beneficiaries:

· Children 

· Parents of the deceased 

· Surviving Spouse and 
· Dependants

22.10. Distribution by percentage share

50%  - Children


20%  - Surviving Spouse

20%  - Parents of deceased 
10%  - Dependants

However this would differ depending on who is still alive.  For instance, where there is (are):

No Spouse – The 20% for the spouse goes to the children who are already entitled to 50% and now have 70%.  The 20% however, will be divided among the children according to their age and educational needs.

No Children – The 50% for the children will be shared among the parents, spouse and

dependants according to their original shares. Therefore, the Parents will get 20% + 20% = 40%, Spouse 20% + 20% = 40%, Dependants 10% + 10% = 20%.

No Parents – The 20% is divided equally between the surviving spouse and children on

one hand and the dependants on the other hand, as follows:  Surviving spouse and

children = 20% + 50% + 10% while the dependants will get their 10% + 10% = 20%. 

No Dependant – The 10% is divided equally between the parents such that the parents will get 15% each.

No Spouse and No Children – The 20% (spouse) + 50% (children) = 70% is divided between the parents who are already entitled to 20% so parents will share 90%.

No Parents and No Dependant – The 30% will be shared between the spouse and the children.  The spouse will get 15% + her 20% and the children will get 15% plus their 50%.

No Spouse No Children and No Parents – The 20% (spouse) + 50 % (children) + 20% parents + 10% (dependants) = 100% will be shared equally among the dependants.

 No Spouse, No Children, No Parents and No Dependants – Near relatives will get equal shares of the estate.

No Spouse, No Children, No Parents, No Dependants and No Near            Relatives – The estate will be taken by the state.

No Children or Parents and No Dependants – 50% (children) + 20% (parents) will be divided equally between the surviving spouse on one hand and near relatives on the other hand. 

Property which cannot be shared include the following if a spouse and /or
Children survive the deceased:

(   Clothes        
   (   Furniture   
    
    (   Utensils
  (   Books

(   Motor vehicle  (   Appliances        
    (  Hunting equipment 

(   All other household articles. 

    ( Agriculture equipment

(    Family property including cattle

“Personal Chattels” are not to be distributed; the children and the surviving spouse can decide what to do with them.
Any attempt to get any of these properties by the administrator and any other persons who are not among the beneficiaries listed above amounts to property grabbing which is a criminal offence punishable by law.
22.11. Situations where administrator may use estate money

· As a beneficiary (e.g. child)

· As a reasonable expense in administering estate (e.g. transport to collect terminal benefits)

Any person who gets property of the deceased without the consent of these beneficiaries is a property grabber and can be prosecuted.  Property grabbing is now a crime and one can be ordered to return the property or imprisoned up to 2 years or both. 

23.  TESTATE SUCCESSION ACT

The Wills Act is an alternative to the Intestate Act 1989.  Anyone who is not comfortable with the later can avoid it by writing a Will.

The person who writes a Will is called a testator.  A will is a written statement expressing how the testator wants his or her property shared after his/her death.  Once a will has been written, then the Intestate Act of 1989 cannot apply.  Except for property not included in the will.  

For a Will to be valid, the following must be present:

· Date when it was written

· Name of the testator and his/her signature
· Must have two witnesses who under the direction of the testator (deceased) in his presence and in the presence of each other sign below the testator’s signature.

Witnesses are only witnesses to the fact that one has written a will but not to the distribution of the property because this has to remains a secret until the testator dies. If a beneficiary kills the Will maker he/she will not benefit.

Any dispute as to whether the Will is valid or not is a matter to be decided upon by the High Court. A Will can be kept at a church, bank or at High Court.
Section 20 of the Wills Act allows the person whose share is unreasonably small to apply to the court so that the will is changed to provide for him/her.

If your property was grabbed or if you want to find out about how to make a Will you can go to any human rights NGO such as: LADA in Southern Province, Legal Resources Foundation (LRF), YWC, CCJP, JWOP in Lusaka, or the Police (Victim Support Unit).
24. MARRIAGE

Marriage is defined as a ‘Voluntary union of one man and one women to the exclusion of all others’ Lord Penzance as defined in Hyde Vs Hyde. Like other contracts, a marriage contract has rights and duties for each partner.  Unlike simple contracts marriage requires a number of formalities to be valid and secondly the parties must have the capacity to marry. It is also important to note that both civil and customary law marriages are recognised in Zambia and one married under customary law cannot marry under civil marriage while their first marriage still exists.
There are different types of marriages but in Zambia a couple may enter into marriage either under customary law or statutory law by following the requirements of the law governing the type of marriage they have chosen.

24.1. Marriage under Customary Law

· Based on customs depending on the tribes, areas, chiefdoms or locality of the couple.

· They differ in different areas or places.

· Marriage cannot take place without bride price (Lobola) is very important for two people to be recognised as a couple in most societies.

· Highly Polygamous.  There are no restrictions as to how many wives one can marry. Only a man is allowed to marry more than one wife, not vice-versa. Hence, customary law favours men only and it is only a woman who commits adultery, not a man.  

· Parental consent is also very important.  In most cases, an elderly person has to be involved in the matter.  However, there are many times when girls are forced into marriage against their will.

· There is no age limit for marriage.  A girl of 13 years can be married off as long as the man who wants to marry her has Lobola.  Hence, early marriages are common and they cause many problems for the children who are marrying, their offspring and even the parents themselves.

· Marriage is usually viewed as a union between two families.

· Customary law of marriage is not written.

24.2. Marriage under Statutory Law

This is a marriage conducted in accordance with the marriage act Cap 50 of the laws of Zambia. For such a marriage to be valid it must comply with the provisions under the Marriage Act see s27 (1) of the Matrimonial Causes Act. It is called a Civil or Ordinance Marriage. Some people refer to it as a High Court Marriage. The couple has to follow certain procedures before they marry.

· It is Monogamous: One man to one woman as in Genesis 2:24, and 1 Timothy 3:2.  If either of the parties marries anyone else, whether under the customary or statutory law, they are guilty of offense called bigamy and can be convicted and imprisoned for up to 5 years.

· Age limit matters.  Only those with 21 years of age and above are allowed to marry (This is applicable to both sexes).  People under 18 and girls under 15 cannot marry without permission from their parents, guardian or pastor.  Minors (people under 16 need the permission of a judge at High Court).  

· Marriage under this Act is done in public, e.g. in a church or community hall.  Usually, a pastor/priest or Town Clerk/District Secretary is appointed to solemnize these marriages.

· There is much less emphasis on the provision of a dowry, in comparison to customary law.  As long as both parties have consented the couple can marry. 

· This law is written.

· Notice of at least 21 days is given (for any objections).
· Registered at the registrar’s office.

· Close blood or family relationship not allowed as in Leviticus 18: 6.

Once married under this Act, no one has the right to separate the two as the Bible says in Romans 7:2 and 1 Corinthians 7:39.

The Rules of Civil Marriage

Marriages create certain rights and duties for the husband and wife.  In all marriages, couples have a legal duty to live together and to support each other.  This means that they must look after their children and the home, and provide the family with food and clothing, medical care and other “household necessaries.” Either or both partners work to earn money.  Traditionally, people saw some of these duties as a “woman’s work” and some as a “man’s work”.  This has changed now because women head a number of households in Zambia while the husband unemployed or away.  

Under Roman Dutch Law, unlike Common Law, all civil marriages are automatically in Community of property unless the partners sign an ante-nuptial contract before the marriage.  Marriage in community of property occurs when you marry without signing a contract regarding property ownership.  

“In community of property” means that everything the couple owns, and their debts, before their marriage are put together in a joint estate.  Everything they earn or buy after their marriage is also part of this joint estate.  If they get divorced, the joint estate is divided into half, and one half of the estate belongs to the wife, and the other half to the husband.  Any debts are also shared.  

If the couple does not want marriage in community of property, they can make an agreement called ante-nuptial contract to avoid this. 

24.3. Religious Marriage
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Conducted according to the religious rite of the parties
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It is neither statutory nor customary unless, registered at the Registrar’s office or unless parties have fulfilled the essential elements of the African Customary union. Hence, this creates problems with cases of divorce.
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Marriage is permanent-‘Till death do us part.’ as in Mathew 19:3,6 and 1 Corinthians 7: 39.
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Only one permissible reason for divorce – Marital unfaithfulness as in  

           Mathew 19:9.

24.4. Marriage under Common Law

· This is marriage by reputation. A man and woman may decide to live together and start carrying out all the duties and enjoy all the rights of marriage but their union is not recognised by their families or by the law.  Such marriages are legalised by the society after charging the man and later asking him to pay dowry.  Examples of such marriages include the following; eloping, cohabiting and through pregnancy.

· The law may recognise this marriage if the parties have co-habited for a long time i.e. four years and the community around have known them as husband and wife.

· There are often problems when one of the partners dies or if they wish to separate. 
· This type of marriage is not recognised in Zambia. If a man and woman start living together. Marriage by repute or permanent cohabitation is not recognised in Zambia – Phinias Vs Mrs. Sitali. It’s important to formalise marriage relations because of consequences to being married. 
24.5. Converting a Marriage

The law permits a couple to convert a marriage from a customary law marriage to a civil marriage, but not from a civil marriage to a customary law marriage.  If the man already has more than one wife then the marriage cannot be converted.

24.6. Rights of Spouses
The Biblical understanding of marriage is that when two are married, they become one flesh (Mathew 19:4 – 6).  Marriage relationship under the statutory law is that of a partnership. The husband and wife are co-partners; hence, there is no master and no slave. The spouses have the following rights:

Right to own property.

Right to marital confidences or secrets

Right to life not to be killed like an animal

Right to own each other.  1 Corinthians 7:3-4

Right to food, clothing and shelter.   Exodus 21:10-11

Right to make decisions and suggestions. Ecclesiastes 7:9

Right to sexual enjoyment.  1 Corinthians  7:5

Right to mutual protection. 1 John 3:18

Right to education i.e. joining clubs.

Right to individual development

Including all those rights contained in the Bill of Rights and the UDHR
25.  DIVORCE
Divorce is the termination of marriage on the grounds that it has irretrievably broken down.  It is the legal dissolution of a marriage.  A couple can divorce using the same Law they used to marry, as indicated:

	Civil Marriage

· Only the High Court has power to dissolve the marriage.


	Customary Marriage

· Marriage can be dissolved by Local

Courts, parents or families involved

and the village headmen.

	Grounds for Divorce

The marriage has irretrievably broken down. Factors to prove this include the following: -

· Adultery leading to loss of interest in the marriage;

· Unreasonable behaviour;

· Living apart for two years;

· Desertion for two years; and 

· Separation for five years


	Grounds for Divorce

· Severe cruelty by husband;

· Neglect of household duties;

· Neglect of children;

· Denial of sex;

· Cold reception of relatives;

· False accusation of witchcraft;

· Ill – treatment and abandonment;
· Barrenness

· Leaving apart for one year and 

· Many other reasons


25.1. Property Rights in Marriage and Upon Divorce: - Customary and Statutory

	Customary

· Various practices

· Differing practices


	Statutory

· Property acquired during marriage is joint even if bought by one party.

· Property bought before marriage is for the person who bought it but may be converted.




	Once Divorce is granted, the wife, husband and children have the following rights:

	Wife (Divorcee) has the right to claim for:
	Husband has the right to claim for:

	· Equal sharing of property bought during marriage.

· Spouse maintenance up to three years or remarriage which ever happens first.  This is usually paid in instalments.

· Compensation for pain, suffering and loss during marriage.  This is ordered as a lump sum but may be paid in instalments until the full amount has been paid.

· Custody of children under seven years is usually given to her unless there are reasons for taking them away from her. 

· Access (between 6 and 18 hours) to children who are staying with their father.
	· Equal sharing of property bought during marriage.

· Spouse maintenance (if wife is economically sound).

· Custody of children over seven years unless the children oppose this.

· Access (between 6 and 18 hours) to children who are staying with their mother.

	Children have the right to: 

	· Be given first priority – Best interest of the child is paramount

· Choose who they want to stay with, either mother or father 

· Maintenance up to 18 years or over if they are still in school or at college.

· Have access to both parents

· Protection from an abusive parent
· To be loved by both parents


25.2. Arrangements made at the time of Divorce

When spouses divorce, they must make a number of arrangements.  The women might have to fight to get a fair deal, especially when it comes to the children of the marriage.  The most important arrangements the couple must make are:

· Custody of the children

· Access to the children

· Maintenance of the children

· Maintenance for one partner, usually the wife

· Division of the family property
After Divorce the following things will have to be considered, depending on the type of marriage:

	Civil Marriage
	Customary Marriage

	Custody
       -  Depends on tribal customs

Property Settlement

· Mostly no rights of ownership for the woman.

· No maintenance

· No specific rules on access to children, but generally allowed.


	Custody

· Best interest of the children

Property Settlement

· Property is shared equally.

· Maintenance paid to person with less money after taking into account who keeps the children.

· Access to children especially during weekends and holidays.




25.3.   Housing

A big problem for women is that they might lose their house when they divorce.  There is something women can do to make sure that they and their children have a place to stay.

Bought Houses

If you and your husband buy a house, it is a good idea to have the house put in your name.  If you are getting a divorce and you and your husband bought a house in community of property, you can ask that the house be given to you in the divorce.  If your husband keeps the house, you can ask that he pays you out half the value of the house, or you can ask him to sell the house and give you half the profit.

Rented Houses

If you are renting a house and you get divorced, you can ask the landlord to put the house in your name.  If you are renting from a local council, it is a good idea to get the house put into your name.
Custody of Children

Custody is the legal right given by the court to one of the spouses to keep and look after the children.

Best Interest of the Child:

The Local Courts Act does not deal with custody at all.  However since Zambia has ratified the CRC, the question of what happens to the children is always “What is in the Best Interest of the Child?”  Therefore the following issues are taken into consideration:

· The age of the child

· The well being of the child

· The means of each parent

· The behaviour of the spouses

A single woman, a married woman, a divorced woman, a widow or a woman under separation pending divorce can apply for custody and Maintenance of Children.

26.   AFFILIATION AND MAINTENANCE OF CHILDREN

26.1. Affiliation Order

Affiliation is a process by which a man is declared to be the father of a child.  This usually occurs when a man denies that he is the father of a non-marital child.  This should be done within one year of the child’s birth.  The affiliation order can be obtained from Subordinate or High Court.  The court decides on the amount depending on the father’s income.
· This is an order of court declaring someone to be the father of a child.

· Obtainable at the magistrate’s court.

27.  ADOPTION

Anyone who wants to adopt a child can apply to the subordinate court for an adoption order.

27.1. Adoption Act

Adoption is the means by which a person who is not the biological parent of a child becomes the legal parent of the child.  An adoptive parent has the same rights and obligations as a natural parent, i.e. discipline, education support, religious and inheritance and an adopted child has the same rights and obligations as a natural child.  The following things will be required if you want to adopt a child:
a. Give 3 months notice to the commissioner of juvenile welfare.

b. Get written consent from the parents or guardians of the child.

c. There must be at least 21 years difference between the child and the adoptive parent.

Once a child is adopted, he succeeds to all the rights and obligations he would possess if he were born to his adoptive parents naturally. For example, he has the right to inherit through and from his adoptive parents; he has the right to recover insurance benefits in the event of the death of his adoptive parent, and can sue for loss of consortium; and so on. Likewise, adoptive parents have the same rights and obligations concerning their adopted children that they would have if the child had been born to them naturally. They have the rights to the custody, care and companionship of the child; the obligation to support the child; can sue on behalf of the child; can recover for loss of consortium if the child is killed; and can inherit from and through the child. For all intents and purposes, the law regards an adopted child the same as a natural child.
28. MAINTENANCE AND CUSTODY OF CHILRDREN

28.1. Child Maintenance 

Maintenance and custody of children is provided for under the Matrimonial Act.  The Act tries to protect the rights of children as spelt out in Article 24 and 25 (UDHR) of the fundamental rights and freedoms.

Child Maintenance is the money paid to help with the children's day-to-day living expenses during marriage, after divorce or death and covers a lot of things, from new clothes to school supplies to the children's share of the rent.  Child support is normally paid by the parent who has the children for the least amount of time to the parent who has the children for the most amount of time. The aim is to put the children in as close a position as the one they enjoyed before the divorce, separation or death or in a position as the one enjoyed when/if both parents are present. Child maintenance is almost always paid every month in the amount set out by the court.  The party ordered to maintain the child will continue paying up until the child will be 18. A parent's duty to pay child support does not end until the child turns 18. It can last longer than that if a child has an illness or disability that prevents the child from earning a living, or if the child is going to university or college full-time. The order can be reviewed too to take care of the changing needs of the child as he or she grows.

Under our Penal Code, Chapter 87 of the Laws of Zambia, any person who has the care of young children under the age of 14 is obliged to care for them and provide the basic necessities of life. 

28.2. What happens if the one awarded Maintenance Defaults?

If the one ordered to provide maintenance fails, (depending on which court issued the order) the court will further use the following orders:

1. Periodic Payments: Payments made by the defaulter directly to the one being maintained.  (This is in instalments).

2.  Lump Sum Payment: This is payment of the whole amount at once or 

     at a go in one instalment.
If the husband or father does not honour the court order – go back to court to obtain fresh summons for review.  Both Local and Magistrate Courts have the power to review. Maintenance order can be enforced using the following measures:
a. Attachment of earnings order – This can be obtained at the Subordinate Court and the complainant must provide details of the man’s employer.

b. Writ of execution – This gives power to court bailiffs to seize goods and sell them to raise the required funds to be given to the wife.  This is available at Subordinate Courts.

c. Contempt of court – This is when one party fails to honour the court order and the justice or magistrate issues a warrant of arrest giving power to the arresting officer to arrest the defaulter and bring him to court or to a police station.  

d. Contempt of Traditional Authority- Section 13 of the Chiefs Act permits chiefs to order through ‘kapasus’ the arrest of suspected offenders in cases of affray or fighting, rioting or disturbing public peace.  However, this does not give Chiefs powers to sit as courts. 

28.3. Custody of Children
Custody essentially means having the day-to-day care and control of a child. "Custody is a placement of the children with the person who, in the court's judgment, presents that prospect of care and upbringing which is in the best interests of the children." 
Custody is not awarded in any sense to punish the parent who is deprived of it. There is no contest between parents to see who most deserves the children nor who was the more responsible for the break-up of the family unit.

It can be awarded to one person, called "sole custody," or it can be shared between two parents, Once a couple separates physically, meaning when one parent actually leaves the house, the parent with whom the children stay for most of the time is considered to have "de facto" custody of the children, in other words, custody as a matter of fact, rather than custody as a result of a decision of the court or a separation agreement. In making decision about custody, guardianship and access, the court will take into account a whole range of factors, including some of the following:
a. Who looked after the child most of the time during the marriage? 

b. Does the child have a stronger bond with one parent than the other? 

c. How much will each parent work to encourage the child to spend time with the other parent? 

d. What plans do the parents have to look after and care for the child? 

e. How well can the parents co-operate and communicate with each other? 

f. How will the order proposed by the applicant affect the child? 

g. Will the proposed order be in the child's long-term best interests? 

h. Will the proposed order disrupt the child's present life? Is there an established status quo which the child has already settled into? 

i. Will the proposal disrupt the child's schooling, or take the child away from his or her friends and family? 

28.4. The Best Interests of the Children
“The best interests of the child are paramount" means that whenever the court considers issues involving children, it’s first and foremost concern is the best interests of the children, not whatever the particular wishes of a parent might be, no matter how well-intentioned those wishes might be. In any application concerning children, you must show that what you want is in your child's best interests.

In making an order under this section, the court shall take into consideration only the best interests of the child of the marriage as determined by reference to the condition, means, needs and other circumstances of the child.

This also means that when making, varying or rescinding an order, a court must give paramount consideration to the best interests of the child and, in assessing those interests, must consider the following factors and give emphasis to each factor according to the child's needs and circumstances:

a. the health and emotional well being of the child including any special needs for care and treatment;

b. if appropriate, the views of the child;

c. the love, affection and similar ties that exist between the child and other persons;

d. education and training for the child;

e. the capacity of each person to whom guardianship, custody or access rights and duties may be granted to exercise those rights and duties adequately.

29.  INTRODUCTION TO LAW

29.1. What Is Law?

· Law is a form of social control which enforces certain values that the people of a particular society have agreed upon and which, when breached an offence is committed, or

· Law is a set of rules that tell you/others what you or they must do or not do.  It controls the behaviour of people in any given society.

· The Law tells informs you of your legal rights and duties.  Punishment to the offender is part of the set of rules.  If you break the law you must be punished.  Therefore, without the law there would be confusion, insecurity and disorder in society.
29.2. Sources of Law

The following are the sources of law:

1. From our culture/or customs:  e.g. of Lobola which has been created through culture.

2. Parliament:  Written laws come from parliament e.g. Land Act.  It is clear that the 1995 Land Act is an act by parliament while Lobola is not.

3. The courts: especially High Court and Supreme Court.  When parliament enacts a law, it does not cover all aspects under the sun.  Hence, courts clarify the law, for instance, the Law of Inheritance and Succession.  Judges do not simply interpret the law, they also make law.  Parliament enacts laws, and judges and the rest of the Judiciary have a law making function when they interpret the law and pass judgements, which become precedents.  They fill in the gaps where the law is not clear or complete.  In clarifying the law and filling the gaps, judges make laws.  Judges also strike down laws, which are inconsistent (not in agreement) with the Constitution.

It is important to remember that there must be an agreement between or among the people in order for a law to be just and fair.

29.3. What Happens When Someone Breaks The Law?

When someone breaks the law, an offence is committed, and the offender is punished according to the established procedures.  Notice that punishment is part of the law.

29.4. Types of Law
There are three main types of law and these include:

1.  Customary Law

a. That law which comes from tribal customs and traditions which deals with relationships, practices between individuals, groups and society, ad have been accepted.

b. That law administered by local courts and traditional courts comprising the socially accepted dos and don’ts which are permitted by law and are not violative of the constitution.

c. It is necessary to distinguish between “Law” and “customary” (or tradition).  For example, killing another man is punishable because that is law.  But failing to clap hands or kneeling down when greeting an elderly person to you is not punishable and no compensation is required because these are mere customs or ways of showing politeness.

Customary Law is law that pertains to a particular people or community.  A custom is an acceptable practice, which becomes a symbol of identity; hence, customary law is based on people’s acceptance.

· Can be applied in higher courts but in practice it has failed because judges are schooled in the western law not customary law.

· Hence, development of customary law is retarded.  If we applied our mind to customary law, it is workable to develop it.

· Not all-customary law is bad and at the same time not all-customary law is good.  Hence, we have to accept this and move on to develop what would be acceptable now otherwise the outside world will come and do it for us.  

· We should not fear to revisit our customs and criticize them to come up with what is acceptable today and discard repugnant customs.

In short customary Law is: 

· Not written down but handed down from generation to generation orally.

· Based on customs and culture.

· Different from tribe to tribe.

· As many as there are tribes.

· Traditional laws for various ethnic groupings.

· Present from time immemorial.

· Enforceable by all courts but the cases have to start from local courts.

· Cheap to change.

NOTE: Today there is an attempt by some chiefs and even the Law Development Commission to codify parts of customary laws for future reference.

The formation of Customary Law comes about through practice and habit, which is put into usage.  However, in order for a custom to become law it must have been used for a long time (antiquity), which provides certainty (clarity).  The custom must be reasonable (standing the test of time).  It must be peaceable, enjoyed and accepted by the owners.

Accepted practice is not law.  The two differ in the sense that practice has no compensation if not observed e.g. not clapping hands for the Lozis when greeting is not a chargeable offence.  Once practice raises an obligation, it becomes law.

How Does Customary Law Come About And When Does A Custom Become Law?

Practice develops into a habit, which finally becomes a tradition.  The next thing is putting the tradition into usage.  The tradition should be in use for a long time (antiquity/old enough) for certainty and clarity.  However, this tradition should not be repugnant.  It must be reasonable and one which can stand the test of time.  The tradition must also be peaceably-enjoyed and accepted by the community and this leads to recognition, which will make it compulsory.  It must be consistent and not in contradiction with the custom in that particular area.  Finally, it must continue uninterrupted for a long time.

However, customary law is Patriarchal and is reverted to when it suits the men folk.  In other words it is more protective to male gender than female gender.  For example “Masasa” in Southern Province.  This is a practice where a widow is still being regarded as married to the relatives of her late husband and can be married by any of them.  If she refused, they would demand that she returns part of ‘Lobola’ failure to which she would not be allowed to marry or even have a love affair with any other man outside their family.  If such a man were found with her, he would be charged for committing adultery.  Usually widows are tied to these unsympathetic people up to six years or for the rest of her life.  This is only done to widows because they are women.  But widowers (men) are free to marry within one or two months.  They are not bond by this practice.  

2. Statutory Law

This law is formed or made by parliament and it takes a shorter time than forming a new custom.  Examples: Acts, subordinate legislation, delegated legislation, statutory instruments, regulations, notices etc.

If a Minister used his powers to enact a circular, which goes beyond his powers, it can be said he has acted ultra vires (the circular is ultra vires). In short Statutory Law is:
· Written down (codified)
· Received or borrowed laws
· Passed by parliament (Government)
· Not for a particular group – same everywhere.
· Enforceable by courts (subordinate to supreme)
· Expensive to change 
3.  Common Law: 

· Is the law made by the courts? This means laws that have not been made by parliament or any other law-making body.

· They are unwritten laws based on English law.

· Developed by the courts when they made decisions, which have been set as precedents.

· Deals with cases, which cannot be dealt with under both customary and statutory law.  For example, when dealing with marriage through elopements.

There is no Constitutional law as such, all the three laws are recognised by the Constitution and should be in agreement with it.  Any law or custom that is not in agreement with the Constitution can be struck down.


           Group Exercise 1

1. Is the Customary Law Democratic?

2. Is the Statutory Law Democratic?

3. Is the Common Law Democratic?

4. How can the Constitution be used to enhance democracy?

30. CIVIL AND CRIMINAL LAW

Sometimes people find it difficult to tell whether the offence committed is civil or criminal.  The law can still be divided into two main categories and these are Civil and criminal law.  A body of rules and statutes that defines conduct prohibited by the government because it threatens and harms public safety and welfare and that establishes punishment to be imposed for the commission of such acts.

The term criminal law generally refers to substantive criminal laws. Substantive criminal laws define crimes and may establish punishments. In contrast, criminal procedure describes the process through which the criminal laws are enforced. For example, the law prohibiting murder is a substantive criminal law. The manner in which government enforces this substantive law - through the gathering of evidence and prosecution - is generally considered a procedural matter. 
The table below shows the differences between the two categories of law:
	Type of Law
	Definition
	Procedure
	Complainant
	Remedy

	Civil Law
	Deals with non-criminal cases.

Relates to civil wrongs between individuals or groups of individuals.
	Civil 
	Individual
	Compensation

Reconciliation

Restitution

	1 Criminal Law
	a.  Rules and statutes that defines conduct prohibited by the government because it threatens and harms public safety and welfare and that establishes punishment to be imposed for the commission of such acts

b.  Relates to offences committed against  the state
	Criminal 
	State because it has a duty to protect lives of all the citizens
	Fine

Imprisonment or both


Examples of Civil Cases and Criminal Cases.

	CIVIL CASES
	CRIMINAL CASES

	· Debt





· Costs





· Restitution 




· Damages




· Insults





· Defamation of character


· Disputes over a piece of land

· Under customary law


· Divorce




· Contract




· Abduction




· Divorce


· Adultery


	· Murder
· Theft 
· Fraud 
· Rape 
· Over speeding Over speeding 
· Driving without incense 
· Causing death by dangerous driving
· Arson 
· Assault 
· Contempt of court 
· Abortion-illegal termination of pregnancy


However, some offences which can have both a Civil and criminal.  Examples of such cases would include the following:

	Cases with both Civil and Criminal Characters
· Causing death by dangerous driving

· Assault

· Murder (by police)

· Theft

· Rape

· Murder by police

· Abduction




A criminal could still be sued for compensation while in prison serving a criminal sentence or when released.  For instance, if a parent complained about virginity damage in a rape case, the paralegals should help such a parent by advising them to report the matter to the police first before dealing with the civil claim laid in their court.

Under criminal law, only statutory instruments are applicable.  If a victim has been incriminated but relatives or the court turn it into a civil matter, criminal prosecution can still go ahead upon the complaint of a member of the community to the Director of Public Prosecutions (DPP).

31.  REPUGNANCY CLAUSE

Brainstorming Exercise

Ask participants to mention practices, which they think, are repugnant
31.1. Application of African Customary Law

According to the Local Courts Act, Section 12(1A), Local Courts can enforce African Customary Law if it is not:

· Repugnant to natural justice or morality; or 

· Inconsistent with any statute (written law).

This means that:

· Customs cannot be followed if they go against “natural justice or morality”; and

· Where there is a written law that differs from the customary law, then the written law must be followed.

31.2. Repugnant to Morality

Repugnancy to morality means anything, which offends the sense of rightness 

or decency or is contrary to fundamental human rights.  In other words, it is 

anything any  reasonable person will not regard as fair, moral, just or right.

31.3. Value of a Custom

Acceptance by the community gives value to a custom.  One cannot force a custom that is not or no longer acceptable to the community.  Therefore, any custom, which is not harmful and is acceptable to the community does not warrant damages and can continue to exist as long as that community will value it.  For example, sexual cleansing is no longer acceptable by any community today.

31.4. Customary law is Dynamic

Remember that customary law, like other laws, is dynamic (changes) overtime. For instance, cleansing or the period for a funeral procession are no longer done in the same way they used to occur 10 years ago.

It is therefore important that whenever justices want to give legal advice, they should look at Human Rights, substantive equality, natural justice, morality and air judgement including indirect discrimination.  This will assist in determining whether a justice is repugnant or not.  

Each time you refuse to follow a customary practice, always explain clearly giving reasons for doing so, such as – Not in conformity or agreement with Human Rights, natural justice or morality, or the Constitution.

Conclusion:

· Repugnancy Clause is judge made law.
· Since human rights are part of the Constitution which is the supreme law of the land, any custom that violates one right in the Bill of rights can never be allowed or followed.
· There are a lot of discrepancies in customary law.  This could have been caused by the fact that it has been past on from one generation to another orally and over the years, much of it has been diluted.
· Because of variances in the administration of customary Law, the Law Development Commission has embarked on restating the African Customary Law.

· If there was judicial activism, we could have already developed our law a long time ago because customary issues start and end in communities and local courts.

A truly civilised nation must apply laws in accordance with the rule of law, which means:

 1.  Freedom under the law which requires that

· No person may be put in prison or have his property taken away from him/her or be punished in any other way, unless s/he has been proved guilty by a proper trial in a properly established court of law to have broken one of the recognised laws of the nation.
  2.  Equality under the Law which demands that

· No person is above the law.  Every person may be taken to court, they may not hide behind their official position, political power, or their wealth to escape from a court case.

32. CONFLICT OF LAWS
32.1. What Happens When A Customary Law Differs From Another Law?

· The repugnancy clause offers a solution.  Local courts must follow customary law as long as it is not “repugnant to natural justice or morality.”  Or if it is “in agreement with the provisions of any law.”

· Therefore, if there is another law in Zambia that deals with the issue that the Local Court has to decide, then the court must follow that law and not the customary law.
32.2. What Happens When One Customary Law Differs with another Customary Law?
When matters come before the court sometimes more than one law will be required or involved.  The court will have to choose which law to use. This happens but not so often. However in: 

a. Marriage:

· When parties have decided to divorce, what law should apply?

· The court would look at how that marriage was contracted and use that as a guide.  The same law used when contracting a marriage should apply or be used when dissolving that marriage.

b. Accident:

· What law should apply?

· Is a local court sufficiently equipped to handle such a case and to what extent?

c. Insults:

· Customary law has a very thin line between insults and deformation of character, so which law do you use?

Whenever faced with such a situation:

· Look at factors which indicate the law to apply.

· In case of marriage, apply the law the parties have chosen, but in terms of areas, the dominant customary law of the area should be followed.

· If customary law is inadequate, you can develop the law by using your conscious plus natural justice and morality to achieve substantive justice.

· Where there is no indicator on which law to use, rely on your mandate as a justice as long as you and up with substantive justice.

· Subordinate court Act section 16 provides that where an African and a non-African have a case.  African law should apply only if it is just.

33. SALIENT PROVISION OF THE WITCHCRAFT ACT, CHAPTER 90 OF THE LAWS OF ZAMBIA
The Witchcraft Act was enacted in 1994 for the purpose of providing for penalties for the practice of witchcraft, and to provide for matters incidental to or connected therewith.  The Act has been amended several times the latest being by amendment Act number 13 of 1994.

Section 2 

Section 2 of the Act defines witchcraft as including “the throwing of bones, the use of charms and any other means, process or device adopted in the practice of witchcraft of sorcery”.

The Act mainly provides for offences relating to witchcraft and the following are the major ones.

Section 3 - Penalty for practicing witchcraft and also for imputing witchcraft:
Section 3 provides that any person imputing that or naming another to be a wizard or witch shall be liable upon conviction to a fine not exceeding 750-penalty unit or to imprisonment with or without hard labour for any term not exceeding one year or to both.  However, where such a report is made to the police there shall be no offence.

Section 4 - Penalty for professional Witch doctor and witch finder:

Section 4 provides that it is an offence for any person to be in the habit or profession of a witch doctor or witch finder and shall on conviction be fined 1500 penalty units or to imprisonment’s not exceeding two years or to both.

Section 5 - Penalty for profession knowledge of witchcraft:
Any person who:

· Pretends him or herself as possessing knowledge of witchcraft.

· Pretends to exercise some un natural power.
· Either by sources or enactment meant to cause fear can be convicted and be fired 1 500   monetary units or 2 years imprisonment. 

Section 7

Section 7 criminalizes employment or solicitation of persons in maters of witchcraft and is punishable as in 1 above.

Section 8

Under section 8 it is an offence for anyone to advise or teach another person issues relating to witchcraft.

Section 9

Under section 9 it is an offence for anybody to pretend to have knowledge of witchcraft or any non-natural process and is punishable as in 2 above.

Section 10
Professing to know witchcraft and to be able t control by un natural means such a person can be fined 200 monetary units or 1 year in prison or both.

Section 11

It is an offence under section 11 to be in possession of charms or poison or any other article punishable by the Witchcraft Act, punishable by a fine of 2000 penalty units or imprisonment for one year. Any person who:
· Collects, makes, sells or assists in making charms for himself or other people when convicted can be fined 200 units or imprisonment for 1 year or both.

· Found with charm or poison upon convicted can be fined 200 units or imprisoned for 1 year or both.

Section 12 - Penalty on chiefs and headmen  

Any chief or headman who:

· Promotes

· Encourages

· Facilitates or 

· Does not report acts of witchcraft upon conviction can be fined or

 
imprisoned for 3 years in jail. (Reports can be done to Police, District

      Secretary or District Commissioner).

Section 13A

Any person who receives consideration for any act of witchcraft will be charged.

· If he received anything, the offence is “obtaining goods by false pretence”

· If goods have not been received, they will be charged with the offence of “attempting to obtain goods by false pretences”

Section 13B 

Any agreement made in respect of any act provided of by this act shall be null and void.

Apart from section 9 all the other offences under this Act are difficult to prosecute.  It is difficult under the circumstances to discharge the burden on proof required in criminal offences.

In short the Act points out the following offences:

· Accusing someone of being a wizard, sorcerer or witch

· Practicing witchcraft

· Witch finding

Failure of the Witch Craft Act

· Refuses to recognise existence of witchcraft

· Self contradictory

Traditional Healers act

Traditional Healers Act provides for an establishment of a Traditional Health Practitioners Association.  Membership certificates are not permits for the traditional healers to name point or indicate anyone as a witch.

34.  THE LAW OF CONTRACT

A contract may be defined as:

a. a legally binding agreement or, 

b. a promise or set of promises which the law will enforce. 

c. an agreement (usually between two persons) giving rise to contractual obligations, which are voluntarily undertaken and owed to a specific person or persons, on the part of both persons, which are enforced or recognised by law.
Laws that deal with contracts are very important because people are making contracts all the time. In a contract one person offers to do something and another accepts that offer.

An offer is an expression of willingness to contract made with the intention that it shall become binding on the offeror as soon as it is accepted by the offeree.  In other words, an offer is a proposal or suggestion put by one person to another person made with the intention that it shall become legally binding as soon as it is accepted by the other person.  
An acceptance is a final and total acceptance of the terms of an offer. To make a binding contract the acceptance must exactly match the offer. The offeree must accept all the terms of the offer.

34.1. Types of Contracts

a) Oral: - Most contracts are oral and people enter into oral contracts everyday.  However, oral contracts can be difficult to enforce sometimes.
b) Written: - most contracts have to be written otherwise the courts of law may not enforce them. E.g. selling or buying a house or land, however, it is important to have every contract entered into in writing. If a contract is in a written form, then generally, you are bound by its terms regardless of whether you have read it or not.
c) Implied Contracts: - These are neither oral nor written; they are implied from the conduct of the parties.
34.2. Void, voidable and unenforceable contracts

In general, there are three classifications of contracts that are not binding:

a. Void: If a contract is held to be void, the contract has never come into existence. For example, a contract is void if it is based on an illegal purpose or contrary to public policy; the classic example is a contract to engage in prostitution. Such a contract will not be recognized by a court, and cannot be enforced by either party. 

b. Voidable: A contract is voidable if one of the parties has the option to terminate the contract. Contracts with a minor are examples of voidable contracts. 
c. Unenforceable: If a contract is unenforceable, neither party may enforce the other's obligations. For example, a contract is unenforceable if it violates the law. An example of the above is an oral contract for the sale of a farm or house must be in writing to be enforceable. 

34.3. Requirements for a Contract

a) Agreement: The first requisite of any contract is an agreement (consisting of an offer and acceptance) between two parties on what each person must do under the contract. An agreement is formed when one party accepts the offer of another and involves a “meeting of the minds”. 
b) Consent:   The agreement must have been entered into freely.  Consent may be vitiated (nullified) by duress or undue influence 
c) There must be an offer by one person and acceptance by the other. 
d) The offer must be serious and definite, not vague. If the terms of the contract are uncertain or incomplete, the parties cannot have reached an agreement in the eyes of the law. An agreement to agree does not constitute a contract, and an inability to agree on key issues, which may include such things as price or safety, may cause the entire contract to fail.
e) Form:  In some cases, certain formalities (that is, writing) must be observed.
f) Capacity:   The parties must be legally capable of entering into a contract. This means both parties must have the capacity to understand the terms of the contract they are entering into, and the consequences of the promises they make. Examples of people who do not have legal power to enter into contract are:

· Minors (Children) under 18 years

· People who are mentally disabled.

· People who are extremely drunk or drugged.

g) Legality:  The purpose of the agreement must not be illegal or contrary to public policy. A person cannot enter into a contract if what is in the agreement is impossible or illegal to carry out. For example a contract to commit murder in exchange for money will not be enforced by the courts. It is void ab initio, meaning "from the beginning."
h) Consideration:  Both parties must have provided consideration, i.e., each side must promise to give or do something for the other. Every contract other than a contract by deed must be supported by consideration. Consideration may consist of either some right, interest, profit or benefit accruing to one party, or forbearance, detriment, loss or responsibility given, suffered, or undertaken by the other.  The adequacy of the consideration is for the parties to consider at the time of making the agreement, not for the court when it is sought to be enforced.

i) Intention to create legal relations:  The parties to the contract must have intended their agreement to have legal consequences so as to have and to give rights under the contract upon which each party can sue.  The law will not concern itself with purely domestic or social agreements such as in domestic relations, that is to say, between husband and wife or between family members generally there is a presumption that there are no intentions to be legally bound to any undertaking.  However, in commercial or business relations there is always a presumption that the parties intend to be legally bound and to suffer the consequences of failure to perform their obligations under the contract.
j) A seller will be excused where the subject matter of contract has perished without his knowledge.
34.4. Factors Vitiating (Nullifying) Contractual Liability
Furthermore, the existence of a written contract does not necessarily ensure its enforceability or validity. The following will make a contract unenforceable:
a. Mistake of fact: The consent of the parties or one party is nullified if there is a fundamental mistake as to the subject matter of the contract.  Mistake of fact means one is honest and reasonable but has a mistaken belief as to the subject matter of the contract.

b. Misrepresentation: A misrepresentation is a false statement of fact made by one party to another, which, whilst not being a term of the contract, induces the other party to enter the contract. Where there is a Misrepresentation as to an existing fact, the contract will be nullified, but where consent is given in full knowledge of the facts. 
c. Duress: A contract may be set aside if it was made under duress or undue influence (while intoxicated). In order for there to be a valid contract the parties must act freely. If one of the parties is forced to make the contract by violence or the threat of violence, that is duress, and renders the contract voidable.
d. Illegal or Void: An agreement, which fulfils the normal contractual requirements, may still fail to be enforced by the Court if it is illegal or void. For instance, a contract to sell marijuana or engage in prostitution is unenforceable on the grounds that it is against public policy.
34.5. The Law of Contract and Consumers’ Rights
The common law and some statute laws protect consumers. There is an important saying about consumers, which is: ‘The buyer must be careful’.  This means that the buyer must always be careful when buying something in case there is something wrong with it.  This does not mean that the seller can be dishonest; the seller must be honest.  But the buyer must be aware of his or her rights as a consumer.

The common law provides that if you buy something which has a fault at the time of buying it but both the seller and the buyer did not know, you can get your money back or pay less depending on the condition of the item. 

However, if person sells you something knowing that it has a fault and does not tell you about it, you can claim for damages.

Statute law also protects consumers, for example, the hire Purchase Act makes rules for people who want to buy and sell on credit. Goods will remain vested in the seller until full payment is made.
34.6. Breaking a Contract
Breaking a contract is called breach of contract.  A breach of contract is committed when one party in the contract without lawful excuse fails or refuses to perform. This happens when:

a) One party does not do what she or he promised to do in the contract.  The other person can then choose to end the contract.

b) A party says or does something, which makes it clear that he or she will not carry out their part of the contract.

c) If a part of the contract takes place, but something else in the contract is not carried out.

34.7. What happens if a Contract is breached?
The law will help the innocent person if a contract is broken. The following are the legal remedies or options:

a. Specific performance
This means the court orders the guilty person to do what is promised. Sometimes the court will not order specific performance.  This will happen in these cases:
· If it is impossible for the guilty person (the person who broke the contract) to do what was promised.

· If paying money is a better way of compensating the innocent party.

· If it would be unreasonable or unjust to make the guilty person carry out the contract.

If the court orders the guilty person to carry out the contract, then the person must do this.  If that person does not do what the court orders, he or she will be in “contempt of Court”.  The person could get a fine or a prison sentence.
b. Injunction

You can get an injunction from the court against a person who broke a contract with you.  An injunction is a court order, which prevents the guilty person from breaking the contract further. An injunction many be:
i. Prohibitory – prevents a party from doing, continuing or repeating a wrongful act.
ii. Mandatory – an order by the court to the defendant to do something in order to end a wrongful state of affairs which they have brought about.
c. Damages
This is a claim for loss incurred in any way as a result of the breach. Instead of cancelling the contract, the innocent person can decide to sue the other person for damages.  This means you can claim money if you lost out in any way because the contract was broken.

d. Cancellation and damages

The offended party can cancel a contract if the other person has not carried out an important part of contract and also sue for damages.  Once the contract is cancelled nobody has to carry it out.  

A plaintiff is under a general duty to mitigate losses arising out of the consequences of a breach of contract.  He must both actively minimise his losses and avoid actions, which might lead to greater losses.

34.8. When does a Contract End?
A Contract ends:

· By mutual agreement - Each person in the contract agrees to end the contract.

· When both parties have performed their obligations

· Breach and cancellation - One person in the contract breaks the contract or cancels the contract.

· Death of the party - One of the people in the contract dies

35.   LAND AND HOUSING

35.1. Housing and Rent

A landlord is a person who owns a house and rents it.  Anyone who wants to rent somebody’s house with surety of paying rent is called a tenant.  When a tenant occupies someone’s house he/she should sign an agreement with the landlord.  This is called a Lease agreement.  The agreement should include how much should be paid and for what period of time, who should pay for maintenance, telephone, water and electricity bills.  Whenever the tenant moves to a new house the bills should be cleared first.  The lease agreement is more protective of tenants than landlords because the landlord is more secure already and has an extra house to rent out while a tenant is vulnerable.  

According to the Rent Act, the landlord cannot evict the tenant arbitrarily, unless the tenant defaults in the first place.  The tenant must be given a notice, however, he/she must be written to first to pay and if he/she fails, the matter must be taken to court.  It is possible that if desirable that the landlord can include in a lease agreement a clause, which provides that the tenant can be evicted without going to court if he/she defaults.  The matter can be taken to the Subordinate Court, High Court or the Lands Tribunal.

35.2. Buying a House

An agreement must be written for the purchase of a house, otherwise it will not be recognised by Law.  When an offer is made and you accept it, this constitutes a contract where the buyer agrees to pay while the owner agrees to surrender the house.  If the buyer fails to pay the agreed amount within a given period, the landlord has the right to sell it to another person and the buyer forfeits 10% of the agreement price according to the Law Association of Zambia Standard Condition of Sales of Houses.  If the buyer keeps on begging for extension of period then he sleeps on his rights.  Then the 10% will be given to the landlord with interest at the rate of 45% per annum plus a reasonable estimate of convenience suffered by the landlord.  The principle of legitimate expectation requires that whatever has not been paid for, will have to be charged interest according to bank interest rates. This could also be applied to cattle but the interest should be reasonable.
35.3. Transfer 

Buying alone is not enough.  To enable the council to transfer the house into your name, an assignment document has to be signed, usually by a lawyer.  But cases where there are no titles agreement letters save the purpose.  A caveat is a document, which protects the previous owner from selling the house to another person.

36.  THE LAW OF TORTS

TORT is derived from the Latin word tortus which means wrong. This is a body of the law which permits an injured person to recover compensation from the person who caused the injury. When one person injures another, either intentionally or by negligence, a court may award money damages to the injured party so that they will suffer the pain caused by their action.

Tort law's function is to ensure that those who cause injury and loss through negligence to someone within the defined risk are held accountable. The same determines whether a loss that befalls one person should or should not be shifted to another person. Some of the consequences of injury or death, such as medical expenses incurred, can be made good by payment of damages. Damages may also be paid, for want of a better means of compensation, for non-pecuniary consequences, such as pain.  In "The Aims of the Law of Tort" (1951) Glanville Williams saw four possible bases on which different torts rested: appeasement, justice, deterrence and compensation.

Every person is expected to conduct themselves without injuring others. When they do cause injury to others, either intentionally or by negligence, they can be required by a court to pay money to the injured party ("damages") so that, ultimately, they will suffer the pain caused by their action. Compensation is probably the most important social role of tort law. Tort also serves as a deterrent by holding persons responsible for their actions and to educate the community as to what is unacceptable conduct. Another moral lesson of tort law - that wrongdoers pay for their actions - is the foundation of modern society and, indeed, of many religious beliefs. 

The law serves to protect a person’s interest in his body, property, financial resources or reputation.

A person’s actions may cause injury to others through negligence, the committing of a nuisance or the damaging another’s of reputation by libel or slander also called defamation.

Remedies for tortuous acts include money damages and injunctions (court orders compelling or forbidding particular conduct).  A tortfeasor (person who is responsible for the injury) is subject to neither fine nor prison in a civil court except where they fail to liquidate or pay money damages and fail to satisfy the judgment summons upon which they may be committed to prison for a limited term but this procedure is only in the Magistrates Courts.

1.  Money Damages

Money damages aim to restore the injured person to the position he or she was in before the tort was committed.  Damages can be awarded for torts that result in loss of earnings, capacity, pain and suffering, mental or emotional distress, medical expenses, transportation costs in addition to the usual trespass to the person, goods, land etc.

2.  Injunction

Plaintiffs may seek injunctive relief to prevent future harm. An injunction orders a defendant to stop, remove, restrain, or restrict a nuisance or abandon plans for a threatened nuisance. Injunctions are in different types as follows:

a. Preventive or prohibitory – An injunction is preventive or prohibitory when an individual is ordered to refrain from doing an act.  This type of injunction prevents a threatened injury, preserves the status quo or stops an on going wring but can t be used to undo that which has already been done.

b. Mandatory – the court issues a mandatory injunction when it commands a positive act.  Since mandatory injunctions are harsh, they are not favoured by the court and are rarely granted. For instance, the removal of buildings or other structures placed upon the land of another person.

36.1. Liability of a child

The Penal Code Cap 88 of the laws of Zambia provides various age thresholds that determine the extent of liability. Thus a child below the age of 8 years is not criminally liable or responsible. Below 12 years there is conditional liability if it is proved that the child knew that what it was doing was wrong.  Above 12 years the child is fully liable. The foregoing is, however, good only for the criminal law and not be confused with children’s liability in tort.

There is no defence that one was a child in the law of torts except when suing or being sued when the child must appear in court with the help of an adult who is referred to as the guardian ad litem. Thus a child may be sued and can sue in tort as if they were adults.

The age of a child is, however, relevant in tort actions involving negligence, intention or malice. It will be a question to be decided by the court whether the child is of such an age that he must have foreseen or intended the consequences of his act and that the child could be said to have acted maliciously, intentionally or without malice.

The liability of children in tort should also be distinguished from their liability in contract where the law prescribes a certain age where children are deemed to be immature to participate in contracts. In Zambia the age of majority (minor) is presumably 21 years but different Acts of Parliament provide different age limits according to their purposes.

36.2. Liability of Parents for the torts of their children

A parent is not generally liable for the torts of his or her child.  However, the parent will be liable if it is clear that the child was acting on behalf of the parent or carrying out an errand on behalf of the parent. It may also be proved that the parent was himself negligent in relation to the harmful actions of the child.

36.3. Persons of unsound mind

These are liable to the same extent as persons of sound mind if it is shown that when they caused the injury, they were enjoying lucid or sane moments.  Insane persons may sue or be sued through representatives called next friends
36.4. Types of Torts

There are several types of torts but the following are the main ones:
36.4. 1. Negligence 
"Negligence is the omission to do something which a reasonable (logical) man, guided upon those considerations which ordinarily regulate the conduct of human affairs, would do, or doing something which a prudent (sensible) and reasonable man would not do. The defendants might have been liable for negligence, if, unintentionally, they omitted to do that which a reasonable person would have done, or did that which a person taking reasonable precautions would not have done." 
Negligence is the most important field of tort law as it governs most activities of modern society. Negligence is also the broadest of the torts and is the basis of most personal injury cases. Its four classic elements are as follows: 
a. Duty of due care – the plaintiff must prove that the duty of due care exist between the person injured and the person responsible for that injury and that the defendant owed a duty of due care (that is, he is bound to act as a reasonably prudent person under the circumstances) to the plaintiff;

b. Breach of that duty – that the conduct of the defendant fell short of that duty;
c. Damage must result from breach of duty – the defendant's breach was the legal and proximate cause of injury to the plaintiff. However, the damage must not be too remote. ’Proximity' means that there must be legal proximity, i.e. a legal relationship between the parties from which the law will attribute a duty of care.
d. The plaintiff suffered damages as a result of the defendant's actions.

These elements are often summarized as the formula of "duty, breach, causation, and damages."

Therefore, the law of torts requires us that we act reasonably towards other people and their property.  The standard owe are must meet is that of a reasonable person in the same circumstances.  This means that we must take reasonable care to avoid causing injury to people or their property for instance; firstly, drivers of vehicles have to take care of other road users, pedestrians and land buildings next to the road. But some accidents cannot be avoided even with reasonable care. Unavoidable accidents (e.g. caused by a person’s blackout) are called acts of God. Secondly, manufacturers are responsible for adequately warning consumers of any dangers in the use of their products. Failure to do so will make the manufacturer liable to those injured as a result.

Defences to negligence
· Act of God: unavoidable accidents e.g. harm caused by sudden and unexpected physical problem of defendant, lightening or storm
· Not foreseeable: if the injury was not reasonably foreseeable, you cannot be held responsible. 'Foreseeability' means whether a hypothetical (imaginary) ‘reasonable person' would have foreseen damage in the circumstances.
· Contributory negligence: the injured person contributed to the injury because he or she was also negligent.

· Consent: plaintiff or claimant either expressly or implicitly consented to the risk of loss or damage. An example of implicit consent is a spectator at a sports event. If the spectator is hit by the football during the game he is assumed to accept the risk of injury when buying a ticket.
· That there was no duty of care

· Public policy

· No damage

· No breach of duty

· Damage is too remote

36.4. 2. Nuisance
“Use your property in such a fashion so as to not disturb your neighbours.” said the Romans. Doing otherwise constitutes "nuisance" under tort law. 

This is a much older tort and separate from negligence, which developed in the Middle Ages.  Nuisance is the excessive or unlawful use of one's property to the extent of unreasonable annoyance or inconvenience to a neighbour or to the public. It also means carrying out an activity that causes public inconvenience or annoyance, or it is interference with a right common to all. 
The tort of nuisance is concerned with the restrictions imposed on an occupier of land so as to ensure that neighbours (in the case of private nuisance) and ordinary members of the public (in public nuisance) can go about their business without undue inconvenience. It links elements of land law with aspects of negligence and trespass, but is a distinct tort with its own rules. Examples include the following:
· Irritating sounds

· Noxious or unpleasant smells

· Unpleasant sights

Nuisance is divided into "public nuisances" and "private nuisances" depending on the extent of the harm or annoyance. If the harm or annoyance is suffered by one or a particular group of people, it is a private nuisance. There are two types of nuisance and these are:
a. Public Nuisance: Public nuisances are those suffered by citizens generally or by a "substantial" number of members of the public. Hence, a public nuisance is really just a multiplication of private nuisances. the term public nuisance covers a wide variety of minor crimes that threaten the health of morals, safety, comfort, conveniences or welfare of a community. Violators may be punished by imprisonment, a fine, or both.  A defendant may also be required to remove a nuisance or to pay the costs of removal. Most of the litigation about public nuisance is conducted in criminal court or by public officials, such as the attorney-general, as representative of the common good. Examples include; a manufacturer who pollutes a river, the keeping of diseased animals or a malarial pond, shooting fireworks in the streets, storing explosives, practicing medicine without a license, noise pollution from the airports, houses of prostitution, illegal liquor establishment 

b. Private Nuisance: is a continuous, unlawful and indirect interference of a person’s enjoyment and use of his land, or of some right over or in connection with it.  For instance; vibration that damages a house, destruction of crops, the pollution of soil, a river, water coming from a neighbour’s yard, foul odours, harmful gases, smoke, dust, loud noises, excessive light, or high temperatures. There are three types of private nuisance:
· nuisance by encroachment on a neighbour's land; 
· nuisance by direct physical injury to a neighbour's land; and 
· nuisance by interference with a neighbour's quiet enjoyment of his land.
Difference between Public and Private Nuisance

Public nuisance and private nuisance are actually separate torts, the former being a crime as well as a tort, but they have some similarities and can usefully be considered together. 
Proof of damage is usually necessary. There must be a continuous interference over a period of time with the claimant's use or enjoyment of land. There are only rare examples where a single act has been held to amount to a private nuisance, the main exception is a situation in which the nuisance causes actual damage or creates a state of danger.  
In nuisance the following can sue:
a. The occupier or person in possession of the land affected by the nuisance

b. The landlord where the injury affects his interest in the land

Note that in public nuisance, the criminal law generally would provide the remedy but any person or class or persons who can show that he/she or they have suffered more than others in the community can sue. Where a nuisance is "public", civil litigation is the exclusive right of the attorney-general. If the attorney-general declines to sue for public nuisance, there is no cause of action for the private citizen except for "special damages": distinct damages to an individual's property over and above the general suffering to the population at-large. 
Trespass is sometimes confused with nuisance, but the two are distinct. A trespass action protects against an invasion of one’s right to exclusive possession of land.  If a landowner drops a tree across her neighbour’s boundary line she has committed a trespass; if her dog barks all night keeping the neighbour awake, she may be liable for nuisance.

Defences to nuisance

a. Inevitable as where an occurrence cannot be prevented by the exercise of reasonable care, caution and skill e.g. over flooding caused by heavy rains

b. Act of a trespasser created without the consent or knowledge of the occupier

c. Ignorance of the nuisance – Not knowing about the existence of a nuisance is a defence unless the ignorance of the facts constituting the nuisance is due to the omission to use reasonable care to discover the facts

d. Not a continuing activity
e. If you can prove that the nuisance has been in existence for 20 years or more without interruption, then it is possible to avoid liability
f. That the conduct is lawful or allowed by the law, e.g. producing nitrogen
The remedy for nuisance is injunction or claim for damages. It is no defence to prove that the claimant came to the nuisance.
36.4. 3. Trespass to Land
This is a common law tort that is committed when an individual intentionally enters the land of another without lawful excuse. The trespasser enters upon another's land without permission, or remains upon the land, or places or projects any object upon the land. Walking onto land without permission, or refusing to leave when permission has been withdrawn, or throwing objects onto land are all example of trespass to land.

The party whose land is entered may sue even if no actual harm is done. A court may order payment of damages or an injunction to remedy the tort.

For trespass to be actionable, the tortfeasor must voluntarily go to a specific location, but need not be aware that he has entered the property of a particular person. An involuntary trespass is not actionable: If A forces B against his or her will onto C's land, C will not have action in trespass against B, because B's actions were involuntary. C may instead claim against A. A continuing trespass is a failure to remove an object (or the defendant in person) unlawfully placed on land. It will lead to a new cause of action each day for as long as it lasts 
Defences 

As with other intentional torts, the following are the defences available for trespass to land are:

a. necessity
b. consent .
c. Licence: A licence is a permission to enter land and may be express, implied or contractual. A dictionary definition is as follows:
d. "In land law, a licence is given by X to Y when X, the occupier of land, gives Y permission to perform an act which, in other circumstances, would be considered a trespass, e.g., where X allows Y to reside in X's house as a lodger. If a licensee exceeds their licence, or remains on the land after it has expired or been revoked, the licensee becomes a trespasser
e. Estoppels by acquiescence: There is also the defence of estoppels by acquiescence, that is, consent which is expressed or implied from conduct, e.g. inactivity or silence. However, mere delay in complaining is not acquiescence).
f. Rights of entry: A person may exercise a lawful right of entry onto land, for example: 
· A private right of way granted to the defendant;
· A public right of way;
· A right given by the common law, such as the right to abate a nuisance; and
· A right of access given by statute
Under customary Law, land belongs to all and was free. This is slowly changing because new laws have recognised that land can be owned individually and has cash value.
36.4. Trespass to Property

Property torts involve any intentional interference with the property rights of the plaintiff. Those commonly recognized include trespass to land, trespass to chattels, and conversion. 

Defences of necessity and consent are available for trespass against property. The remedies include an action for money damages, restitution and injunction.

36.5. Trespass to the person 

Torts against the person harm or restrict the person of the plaintiff. Torts against the person include assault, battery, false imprisonment, and intentional infliction of emotional distress. The remedies include an action for money damages and injunction.

a. Assault (Tort)

An assault is an act, which intentionally causes another person to apprehend the infliction of immediate, unlawful, force on his person.  An assault can be committed by words alone, however, it is much more authoritative that words will not constitute an assault if they are phrased in such a way that negatives any threat that the defendant is making. 
Assault is the tort of acting intentionally and voluntarily causing the reasonable apprehension of an immediate harmful or offensive contact, coupled with the ability to carry out the touching. As distinguished from battery, assault need not to involve actual contact it only needs intent and the resulting apprehension. The intention as well as the act makes an assault. Therefore if one strike another upon the hand, or arm, or breast in discourse, it is no assault, there being no intention to assault; but if one, intending to assault, strike at another and miss him, this is an assault: so if he holds up his hand against another in a threatening manner and say nothing, it is an assault. The claimant must have reasonably expected an immediate battery. Thus in Stephens v Myers (1830) 172 ER 735, the defendant made a violent gesture at the plaintiff by waiving a clenched fist, but was prevented from reaching him by the intervention of third parties. The defendant was liable for assault. 
Contact is often defined as "harmful" if it objectively intends to injure, disfigure, impair, or cause pain. The act is deemed "offensive" if would offend a reasonable person’s sense of personal dignity. While "imminence" is judged objectively and varies widely on the facts, it generally suggests there is little to no opportunity for intervening acts. Lastly, the state of "apprehension" should be differentiated from the general state of fear, as apprehension requires only that the person be aware of the imminence of the harmful or offensive act.

Assault can be justified in situations of self-defence or defence of a third party where the act was deemed reasonable. It can also be justified in the context of a sport where consent can often be implied.

b. Battery (Tort)

Battery is the tort of intentionally and voluntarily touching another person without lawful excuse or justification. It is a form of trespass to the person. As distinguished from assault, battery requires an actual contact. Battery is actionable per se, meaning that a claim for the tort may succeed without proof of damage. battery a contact need not be 'harmful' or 'offensive'. Contact is deemed "offensive" if it would offend a reasonable person’s sense of personal dignity, or alternatively, if he or she would not "seek out" or "want" it.

Battery need not require body-to-body contact. Any volitional movement, such as throwing an object toward another, can constitute battery. Touching an object "intimately connected" to a person (such as an object he or she is holding) can also be battery. Intent can be transferred with battery, i.e. a person swings to hit one person and misses and hits another. He or she is still liable for a battery.

The standard defenses to trespass to the person, namely necessity and consent, apply to battery. As practical examples, under the first, a physician may touch a person without that person's consent in order to render medical aid to him or her in an emergency. Under the second, a person who has, either expressly or impliedly, consented to participation in a contact sport cannot claim in battery against other participants for a contact permitted by the rules of that sport.

c. False Imprisonment 

False imprisonment is a tort, and possibly a crime, wherein a person is intentionally confined without legal authority with Intent to confine that person against their will in the absence of a reasonable means of escape. In other words, it is the unlawful imposition of constraint upon another's freedom of movement from a particular place.  This tort protects a person from restraint and does not give a person absolute freedom of movement. Thus, if there is a reasonable escape route there will be no false imprisonment. See:  Bird v Jones (1845) 7 QB 742. A means of escape will not be reasonable if it endangers personal safety, such as leaping from the window of a tall building. 
Can a person be falsely imprisoned without his knowledge? Yes, according to the Court of Appeal and the House of Lords in, respectively:  Meering v Graham-White Aviation Co Ltd (1920) 122 LT 44. Awareness of the confinement by the person so confined is not an element of the tort. 
Defences

a. Consent – Consent may be given expressly by words or be implied from conduct. A person is deemed to consent to a reasonable degree of physical contact as a result of social interaction i.e. in sports
b. Lawful Arrest – The powers of arrest, exercisable within the law by a constable or a private citizen. 
c. Self Defence – A person may use reasonable force to defend himself, another person, or his property from attack. What is reasonable force is a question of fact in each case.

d. Necessity – Any action taken as a matter of necessity to assist another person without his consent. It includes any action taken to preserve the life, health or well-being of another who is unable to consent to it. To give a simple example, a man who seizes another and forcibly drags him from the path of an oncoming vehicle, thereby saving him from injury or even death, commits no wrong.

37. DEFAMATION
The common law protects every person from harm to their reputation by false and derogatory remarks about their person, known as defamation. And remember, defamation tort law protects your reputation, not your feelings. 

A defamatory statement is one which injures the reputation of another by exposing him to hatred, contempt, or ridicule, or which tends to lower him in the esteem of right-thinking members of society. Defamation is where: 

a. a shameful action is attributed to a man (he stole my purse), 
b. a shameful character (he is dishonest), 
c. a shameful course of action (he lives on the avails of prostitution), (or) 
d. a shameful condition (he has smallpox). 
Such words are considered defamatory because they tend to bring the man named into hatred, contempt or ridicule. The more modern definition of defamation is words tending to lower the plaintiff in the estimation of right-thinking members of society generally.
The tort of defamation includes both libel and slander.  
Libel is a defamatory statement in permanent form which consists of publishing to a third party, without lawful excuse, an untrue and defamatory statement regarding the plaintiff, by means of printing, writing, a picture or wax images or carving, broadcasting (either by radio or television), public performances of plays or other permanent means.  The publication may be intentional or negligent.

Slander is a similar statement by word of mouth (not broadcast), gesture or other transient means.

37.1. Difference between libel and slander

	Libel
	Slander

	a. may be prosecuted as a crime as well as a tort 

b. is a defamatory statement in permanent form 

c. is actionable per se
	a. slander is only a tort 

b. is a defamatory statement in a temporary form damage must be proved for slander, except in four instances: 

· Where there is an allegation that the claimant has committed an imprisonable offence;

· Where there is an accusation that the claimant is suffering from a contagious disease, such as venereal disease, leprosy, plague and, arguably, HIV/AIDS;

· Where there is an accusation that the claimant has committed adultery or otherwise behaved in a corrupt and unfaithful fashion; or

· Where there is an accusation that the claimant is unfit to carry on his trade, profession or calling.


A statement is defamatory if it exposes the plaintiff to hatred, ridicule or contempt so that his reputation suffers, or if it prejudices him in his office, profession or trade.  A statement, which is true generally, is not defamatory:  to call a man a murderer is not defamatory if he is one.

To succeed in an action for defamation, the plaintiff must show that:

· The defamatory statement must be published, i.e. communicated, to a person other than the claimant. For example, dictating a defamatory letter to a typist is probably, but when the letter is published to a third party it is libel. However, where a letter was written to protect the interests of the business there was a common interest between the employer and employee, and so a letter dictated to a secretary in the normal course of business was protected by qualified privilege.

· Communication between husband and wife – A statement made to one's own spouse will not be 'published' for the purposes of defamation. Communication between husband and wife is protected. 
· Distributors – The defence sometimes known as 'innocent dissemination' is designed to protect booksellers and distributors of materials which may contain libelous statements. A person has a defence if he shows that 
· He was not the author, editor or commercial publisher of the statement; 
· He took reasonable care in relation to its publication; and 
· He did not know, and had no reason to believe, that what he did caused or contributed to the publication of a defamatory statement. 

· A person shall not be considered the author, editor or publisher of a statement if he is only the printer, producer, distributor, or seller of printed material containing the statement, or the broadcaster of a live programme.
· That the person or persons to whom it was published understood it as referring to the plaintiff. 

· Defamation must be a direct attack on an actual reputation, not an alleged reputation that a "victim" believes they deserve. A judge will assess the statement against the evidence of the victim's reputation in their community.
· The remarks must be harmful (i.e. "defamatory") and this will be assessed on a case-by-case basis. Some statements are clearly defamatory. Other statements would only be defamatory to the person targeted by the remarks. The statement must tend to lower the claimant in the estimation of right-thinking members of society generally, and in particular cause him to be regarded with feelings of hatred, contempt, ridicule, fear and disesteem 
· Mere abuse – Vulgar abuse is not defamatory. Mansfield CJ stated "For mere general abuse spoken no action lies"
· Innuendo- Sometimes a statement may not be defamatory on the face of it but contain an innuendo, which has a defamatory meaning. Such a statement may be actionable. The hidden meaning must be one that could be understood from the words themselves by people who knew the claimant (Lewis v Daily Telegraph [1964] AC 234) and must be specifically pleaded by the claimant.

· The defamatory remark must be clearly aimed at the plaintiff, i.e., identify him or her, either directly or indirectly. General, inflammatory remarks aimed at a large audience would not qualify as the remarks must be clearly pointed at a specific person.
· Defamation of a class – If a class of people is defamed, there will only be an action available to individual members of that class if they are identifiable as individuals. "If a man wrote that all paralegals were thieves, no particular lawyer could sue him unless there was something to point to the particular individual" (per Willes J in Eastwood v Holmes (1858) 1 F&F 347 at 349).

If the defendant made a reference to a limited group of people, e.g. the tenants of a particular building, all will generally be able to sue (Browne v DC Thomson (1912) SC 359.

· Unintentional defamation – At common law it was irrelevant that the defendant did not intend to refer to the claimant. Section 4 of the Defamation Act 1952 provided a special statutory defence in cases of 'unintentional defamation', by allowing the defamer to make an 'offer of amends' by way of a suitable correction and apology and may include an agreement to pay compensation and costs. The defence is now contained in the Defamation Act, which was an attempt to modernise the law. The person accepting the offer may not bring or continue defamation proceedings. If the offer to make amends fails, the fact that the offer was made is a defence and may also be relied on in mitigation of damages. A publication made 'maliciously' (spitefully, or with ill-will or recklessness as to whether it was true or false) will destroy the defence of unintentional defamation.

Defences to Defamation:

There are a number of special defences available against defamation: 

a). Justification – that the allegation is substantially true, there is no need to show that 

      each and every statement was true.

b). Privilege – Statement made on a privileged occasion is not actionable e.g. 

     statements made in judicial proceedings.

c). Fair Comment – that the statement was an opinion, not an assertion of fact, and that it was substantially fair comment on a matter of public interest, and that it was not malicious.

d). Innocent Intent – the words were not intended to be defamatory and the defendant offers to publish a suitable correction and apology, and even notify persons who have received copies of the defamatory words.

38.  DEMOCRACY

Democracy (People- Power) started a long time ago in 4 BC in Athens, Greece.  It comes from two Greek words: Demos meaning “the people” and Kratos meaning “authority.”  Therefore, Demos Kratos means, “people-power.” The attainment of multiparty democracy in Zambia has brought many challenges, which ought to be confronted.  The introduction of multiparty elections should not be viewed as an end in itself or as good governance.  If anything, this should be the beginning point in the long journey of allowing citizen participation at all levels of governance.  

Democracy demands that the centralised system of governance must be broken to give room to a decentralised mode of governance (local authorities) that is closer to the people in their communities.  Hence the need to place the local government as an ‘engine’ for attainment of good governance cannot be overemphasised.  Democracy further demands that the governors (rulers) must be accountable for their actions by the citizens.  This can only be achieved if the citizens are very clear as to what their elected representatives are supposed to do for them.  Yet another ingredient of democracy is that these elected representatives must be chosen in frequent, free and fair elections.

Democracy flows from the fact that all citizens are children of God.  As such, they all enjoy the same basic rights.  A democratic system of government provides the best opportunity for people to fully exercise their basic rights.  At its most basic, democracy has been described in many different ways, such as a government that rules with the freely given consent of the people, or a government of the people, by the people, and for the people.

In a democracy, people choose for themselves how they are to be governed and who is to govern them.  Usually, people elect leaders to represent them in exercising power—making decisions, formulating laws, and administering programmes for the good of the community or nation.  Those who are elected govern for a limited period of time, and then the people have the chance to vote again.  Both the leaders and the people need to respect the choice of the majority.  However, democracy also requires protection of the rights of minorities and those who do not hold power.

In this way, democracy is an organised system for exercising power in a community or a nation.  The government has the ability to control and shape the people’s behaviour and activity through passing and enforcing laws.  In democracy, the citizens agree to be ruled by the government that is in power because they were involved in choosing it freely.  If people do not accept the way a government is acting, they can challenge it during the next election; or if they are not able to vote for changes, they might challenge an unacceptable government through protest, demonstrations strikes, etc.

Though democracy has common characteristics, there is no universal model for democracy.  It is a process whereby people who share a common destiny define and work towards an accepted way to govern their community or nation.  In Zambia, we are beginning to see signs of this new understanding of democracy.  But for this transformation to take place, people must respect each other’s views and listen to each other.  Even though we may not always agree, we can at least understand and respect different points of view.

Buzz Groups Exercise 

What should we do to ensure democracy is enhanced in Zambia?

Principles of Democracy

The following are some of the principles that are key to Democracy

38.1. Separation of Powers

Separation of powers means the functions of the government and powers are split in three branches.  These branches are independent of each other and they keep a check on each other.  Separation of powers is very important in a democratic country because it prevents any elected official of government from abusing their powers.  The three branches are:

(i) The Legislature – which makes laws.

(ii) The Executive – which enforces the law rather carrying out the laws.   

(iii) The Judiciary – which interprets the law or makes decisions.
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Legislature

This is also called Parliament.  It makes new laws and changes old ones. The Parliament is composed of the National Assembly and the President.  The people elect the legislature during presidential and parliamentary elections.

The National Assembly consists of 150 elected members, 8 nominated members and the Speaker (Article 63).  Its main function is to enact laws.  However, it has a major role in terms of providing checks and balances on the other organs of Government, particularly the Executive.  In fact, Article 51 of the Constitution makes the Cabinet and Deputy Ministers collectively accountable to the National Assembly.  Among the ways in which the National Assembly holds the executive accountable are:

· Through questions put to Ministers by Members of Parliament (MPs) who are given 21 days notice;

· Through reviews of performance and current operations of Government Ministries and Departments, state-owned enterprises and other public bodies conducted by House and Sessional Committees; these bodies and institutions are required to submit annual reports of their activities and accounts to the Assembly;

· Through motions submitted by Backbenchers, which give members an opportunity to debate government policy on a matter of public concern.

Most of the business of the House is conducted through Departmental, Select and Adhoc Committees. The National Assembly has power to ratify appointments made by the president of certain constitutional office holders such as judges of the superior courts, and the Director of Public Prosecutions.
The Executive 
The executive branch is the most powerful of the three branches of government in Zambia.   The Constitution vests all executive power in the President (Article33), who is elected directly by the people every five years.  He is the head of state and government as well as Commander-in-Chief of the Defence Force.  Unfortunately, the President has enormous power, which is not subject to any meaningful checks and balances.  For example, he appoints most constitutional office holders such as the Chief Justice, Deputy Chief Justice, judges of the Supreme Court and High Court, eight nominated members of Parliament, the Attorney-General, the Director of Public Prosecutions, the Solicitor-General, the Auditor-General, the Secretary to the Cabinet, the Chairman and Commissioners of the Electoral Commission, the Commission for Investigations, the Human Rights Commission, etc.  In addition, he appoints senior commanders in the Defence Force and the Police (the Inspector-General, the Commissioner of Police and Deputy Commissioners).  He also appoints the heads, and commissioners of, the Anti-Corruption Commission and the Drug Enforcement Commission.  He has power to suspend and dismiss most of his appointees (Article44 (5)).  

The President also has power to create and abolish offices in the Public Service as well as to create and abolish Government ministries subject to the approval of the National Assembly.  He can dissolve the National Assembly, pardon or reprieve offenders, negotiate and sign international agreements, accredit, receive and recognise ambassadors and appoint ambassadors, plenipotentiaries, diplomatic representatives and consuls.  He is also empowered to sign bills and issue proclamations as well as to initiate legislation (Article 44(1), (2) and (3)). 

The President also effectively controls the national purse, as the Legislature’s role in the budget process is severely limited (Part X). 

The Constitution provides for a Cabinet, comprising the President, Vice-President and Cabinet Ministers (Article 49 (1)).  There are 23 ministries.  The function of the Cabinet is to formulate government policy and to advise the President with respect to government policy and with respect to such other matters as may be referred to it by the President (Article 49 and 50).  However, the President is not bound by the advice of Cabinet, although he is required to consult it on some matters, such as the declaration of war or the declaration of a full state of emergency (Articles 29 and 30).  Ministers are in charge of running Ministries or departments under the direction of the President (Article 46). 

Ministers are policy makers but implementation of policy must be done by Civil Servants.  The top Civil Servant is the Secretary to the Cabinet, appointed by the President, subject to ratification by the National Assembly (Article 53).  

Judiciary 

This is made up of judges, magistrates and local court justices.  They make decisions in court cases based on the laws.

The Judiciary is created under part VI of the Constitution.  It is organised in a hierarchical structure starting from the highest to the lowest (Article 91(1)) as follows:

· The Supreme Court;

· The High Court;

· The Industrial Relations Court;

· The Subordinate Courts;

· The Local Courts.

The Judiciary is autonomous and is administered in accordance with the Judicature Administration Act.  The head of the Judiciary is the Chief Justice but the day-to-day management of affairs of the Judiciary is in the hands of the Chief Administrator, who is appointed by the President subject to ratification by the National Assembly.  He is the controlling officer of the Judiciary, who is at the level of a Permanent Secretary. 

The Supreme Court, which is the highest court of appeal in Zambia, comprises nine judges appointed by the President subject to ratification by the National Assembly.  The Chief Justice and his deputy, who are members of this Court, are appointed by the President at his sole discretion, subject to ratification by the National Assembly.  To qualify for appointment as a Supreme Court judge one must have practised law for at least fifteen years following admission to the Bar.  

The High Court has an establishment of 30 judges, with 26 in post.  High Court judges are appointed by the President on the recommendation of the Judicial Service Commission (JSC) and are subject to ratification by the National Assembly.  To qualify as a judge one must have practised law for at least ten years after admission to the Bar.  This requirement also applies to the Chairman and Deputy Chairmen of the Industrial Relations Court.  

However, a person who does not possess the requisite experience may be appointed to any of the offices on a case-by-case basis, if the President or the JSC is satisfied that he is worthy, capable and suitable to receive an appointment (Article 97 (2)).

Magistrates, Local Court Justices and the supporting personnel are appointed by the Judicial Service Commission (JSC), an independent body chaired by the Chief Justice established under article 123 of the Constitution and the Service Commissions Act (N0. 24 of 1991).  The Commission is responsible for appointments, promotion, discipline and removal of judicial personnel on behalf of the President.  The law lays down no qualifications for magistrates and Local Court Justices.  Lay magistrates, who constitute the bulk of the magistry, attend a two-year Magistrate’s Diploma course at the National Institute for Public Administration (NIPA).  Professional magistrates (Principle Resident Magistrate, Senior Resident Magistrate and Resident Magistrate) have law degrees and are admitted to the Bar.  However, Local Court Justices have no legal training whatsoever.  They are assumed to have knowledge of customary law, acquired through experience.

Independence of the Judiciary
Article 91 (2) of the Constitution provides that judges, magistrates and Local Court Justices shall be independent, impartial and subject only to the Constitution and the law.  Furthermore, article 92(3) states that the judiciary shall be autonomous.  The Judicature Administration Act and the Judicial Code of Conduct Act of 1999, reinforce these provisions.   

Removal

Magistrates and Local Court Justices can be removed from office by the JSC.  But no elaborate procedures are elaborated for this.  It is generally easier to dismiss them than the Judges of the Superior Courts.

Statutory Instruments

These are laws made by the executive.  These laws help to explain the law made by the legislature.  They help to give a broad description of what the law requires.

39.   CITIZENSHIP

· Every person has the right to protection as long as he is a citizen in that country.

· Every citizen has the following specific rights:

· Vote or stand as a candidate.

· Reside anywhere and come back to your country at any time.

Qualifications as a citizen

One can qualify to be a citizen through the following ways:

· Birth

· Descent – A child or grandchild of a citizen automatically becomes one.

· Registration – This is restricted in Zambia, one should have been living in the country for at least 10 years and must be able to speak one of the languages of that country

· Adoption

· Marriage

Dual citizenship is a state of being a citizen to two countries.  This is not allowed in Zambia.  You have to choose one.  At 21 years, a child born outside Zambia has to choose where to belong.  If he/she does not renounce the other citizenship he/she automatically loses the Zambian citizenship.

Citizenship can be lost by:

· Failure to renounce the other citizenship after the age of 21

· Voluntary renunciation

· Acquiring another citizenship, except by marriage

Immigrants (Non Citizens)

No one has the right to harass immigrants because they also have rights.

40. CORRUPTION
The definition of corruption differs from one jurisdiction to another.  However, its basic nature is the same.  Generally corruption involves 

· The giving of money (cash) or other valuable things (in kind-animal) in return for a favour; it also includes abusing one’s official position for some gain or benefit. 
· Under Part I, section 3 of the Anti-Corruption Commission Act Section number 42 of 1996, it is defined as soliciting, accepting, obtaining a bribe, giving or offering a gratification by way of a bribe or other personal temptations, inducement or misuse of public office for the advantage of your personal obtaining, abuse of the office.   For example Police officers investigate theft and get evidence but the offender is not taken to court.  This clearly shows that something had been given.    

Corruption is by definition linked to public officials; what people do in their private relationships is their business although should not contravene the Law either.  A public officer is corrupt if she/he accepts money or any other advantage or privilege for doing that she/he is under duty to do or not to do.

The key word in our legal definition is gratification which refers to “any corrupt payment whether is cash or in kind, any rebate bonus, deduction or material gain, benefit, concession or favours of any description and any loan, fee, reward, advantage or gift or any other thing obtained as a result of the corrupt misuse of abuse of public funds or property other than a casual gift.” 
However, it is important to differentiate a gratification from a casual gift otherwise we may think all is corruption.

A casual gift is defined as

“any conventional hospitality on a modest scale or unsolicited gift of modest value offered to a person in recognition or appreciation of that person’s services, or as a gesture of good will towards that person and includes any inexpensive seasonal gift offered to staff or associates by public and private bodies or private individuals on festive or other special occasions, which is not in any way connected with the performance of a person’s official duty…….

40.1. Causes of Corruption

The causes of corruption will vary from society to society.  However, individuals are corrupt basically because of personal greed and dishonesty.  They do not feel bound by any code of ethics, which would compel them to act with integrity.  They are selfish and have no regard for the effects of their corrupt acts on others.  They think that the advantages of corruption outweigh the disadvantages (especially if they believe that the chances of being caught are low).

Apart from greed and dishonesty, some of the causes of corruption are:-

1. Social causes

Corruption will survive where:-

· Leaders in key positions are not capable of inspiring and influencing conduct of the highest moral standards;

· Religious and ethnical teaching is weak;

· Where punishment is lenient;

· Where large numbers of people have too few services
(i) Economic causes

A fertile ground for corruption will be created where:-

· There is great inequality of wealth;

·  Where salaries/wages are very low as compared to the standards of living.

(ii) Organisational features that may create an environment conducive for corrupt  practices are:-

· Outdated or inadequate policies and procedures;

· Excessive discretion:  Discretion is an important lubricant of productive management however too much of it can facilitate corruption.

· Insufficient supervision:- If there  is little supervision to see that instructions and process are being followed properly, even the best policies can be frustrated;

· Insufficient publicity: Ignorance is a fertile ground for corruption and insufficient publicity of an institution’s aims and procedures is a major cause of corruption.

40.2. Effects of Corruption 

Corruption has some very unpleasant, even deadly and debilitating, effects on nations where it has been allowed, by default, to get out of hand, and we have seen from recent history that corruption had been named as the reason for the many military coups that have ravaged our continent, thereby came a lot of political instability.  Therefore timely and effective action is required to fight corruption wherever it rears its ugly head.

Some of the more common effects of corruption, which you may be aware of are:-

· It enriches a few corrupt officials;

· It enables those who pay bribes to obtain favours to which they are not

· entitled;

· It causes widespread bitterness in those who cannot pay or refuse to pay for favours, when they see those who do pay being favoured;

· It distorts standards when it enables those who are less deserving to reach goals ahead of those of greater merit; and

· When bribes are paid to prevent enforcement of law, respect for the rule of law is lost.

There are certain key areas of nation’s existence, which are cornerstones.  If these cornerstones are allowed to weaken and crack under the weight of corruption, the national structure is in real danger of collapsing.  Allow me to mention some of these key areas:-

(a) Law enforcement

The police in any country are the main law enforcement agency of the state. It is their duty to maintain law and order.  When the police, for whatever reason, fail in this duty, there is likely to be a breakdown of law and order, with the result that individuals will begin to take the law into their own hands.  The same applies to other enforcement institutions.  Law enforcement officers receive bribes so that they can”look the other way” to shield criminals who are betraying them.
(b) The judicial system
When court officials succumb to corruption, the fountain of justice becomes polluted; and records begin to disappear mysteriously; the outcome of cases no longer depends on the availability of evidence but on the amount of bribes that exchange hands, and justice acquires meaning.  There is a loss of faith in the judicial system and law-abiding citizens who cannot find justice through the courts begin to wonder where else they can go.

(c) The electoral process

If those with lots of money are allowed through to buy their way into local government and parliament the electoral process is perverted and instead of having genuine people’s representatives i.e. men and women of merit and integrity, you may end up with leaders who lack the necessary qualities.

(d) Security of the nation

There are clear examples of Zambian passports, National Registration Cards and Immigration permits which have been issued corruptly to people who do not qualify for them; some of them are alien criminals who come into the country with ill intentions.  The security of the nation and its tranquillity are thereby seriously undermined and compromised.

(e) The economy
Money laundering, bank frauds and other economic crimes are often facilitated by corruption.  This scares away investors because genuine investors will think twice before investing in such a climate.

(f) The general public service

When the general public service is afflicted with corruption, delivery of the whole range of social services is jeopardised.  In such a scenario public officials expect to be paid bribes in order to make them discharge their normal duties such as processing payments, including pensions and gratuities for retirees; and job-hunting becomes a nightmare.

(g) The Education system

When students have to pay bribes in any form to be admitted into institutions of higher learning like colleges and university instead of gaining admission on merit, even those of low calibre are admitted.  This results in these students completing their courses through bribery.  The calibre of manpower produced is poor which impacts negatively on economic development of the country.

What Can Paralegals Do?

· Do not accept suspicious gifts and warn the one who does so.

· Guard against corrupt clients and fellow paralegals.  

· Sensitise the public about the evils of corruption

· Report corrupt practices to the police or any civil society organisation for prosecution.  
41. WHAT IS A PARALEGAL?

	Who a Paralegal is not (Thinking in Reverse)
	Who is a Paralegal? (Orthodox Approach)
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A paralegal is not a lawyer. Yet, neither is he or she a layman in the law. 
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Therefore, the paralegal lies somewhere between one with more than a basic awareness of the rudiments of the law and one who has attained a mastery of it.  
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This means a paralegal lies somewhere in the middle; better than the average citizen, yet not quite as skilled or knowledgeable as the lawyer but quite capable of doing some things that the lawyer is able to do.
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A person invested with basic but practical legal knowledge to assist others to know and claim for their legal rights


41.1. Why Paralegals?

There are a number of reasons why paralegals are needed of which some reasons are: 

· Not all the people can afford the cost of the services of the qualified lawyer.

· Distances where lawyers are found from the communities.

· There are very few lawyers to be attending to most of the cases.

· There are very few lawyers who can and who are willing to attend to cases in the most remote places.

41.2. What is a Paralegal?
The term “Para”.  means “helper or someone who is semi trained “.  The word also refers to a lawyer or a legal advisor who is semi trained and employed in the provision of limited legal services to any community.

In the past, for someone to be a lawyer they had to be coming from the lineage of a royal family or from a rich family.  As time went by other ordinary people who wanted to be lawyers had to be trained as a “Para-legal” instead of training them as lawyers.  Such a person does not require a lot of training like a qualified lawyer.  Paralegals just need enough training to enable them operate as assistants to a qualified lawyer.

In Zambia the concept is still very new and was brought by non-governmental organisations.  The need for such people has been realised by most of the people who cannot afford the services of a qualified lawyer.

In a nutshell, a Paralegal:

· is either community-based or works within some organisation or structure 

· has basic knowledge of the law and its procedures 

· knows about conflict resolution procedures 

· has the necessary motivation, commitment, attitude and skills to help people and communities with their legal, human rights, administrative, constitutional and developmental problems, while at the same time empowering them to tackle these matters on their own in future.

41.3. Duties of Paralegals   
· To give free limited legal advice.

· To assist members of the public prepare court documents for a court application.

· To train the communities on the provisions of the law.

· To direct persons where to take their problems to.

· Follow up cases to ensure justice delivery is done within the shortest possible time.

· To advice litigants on how to give acceptable mitigation at the court when convicted.  

· The other duty for a Paralegal is to assist litigants to lodge in an appeal basing on the matter of “law and facts”.

41.4. Historical Origins of Paralegals:

15 years ago in Zambia, paralegals were virtually unknown and those who gave legal assistance and advice if not lawyers were certainly not called paralegals. The common terms or names which they were called by were; ‘Articled Clerks’, ‘Legal Assistants’, ‘Apprentices’, or ‘Learners Legal Practitioners’. The use of the expression ‘Paralegal’ came in the mid 1990s with the emergence of NGOs like the Legal Resource Foundation (LRF) and the Zambia Civic Education Association.  

In 1997, the LRF opened its first legal advice centre in Matero and later that year, four other centres were opened
 each manned by trained paralegals. Within a couple of years, the influence was so wide spread that these paralegal services became accepted by the communities they served as an obvious point of access to the legal system.  For instance, one cannot ignore the efforts of leadersship in the Southern Province of Zambia, which has been instrumental in stimulating legal awareness and providing a gateway to the justice system for rural communities.

Remind Paralegal to always be mindful of the following facts:

a. The giving of legal advice by any person to another is not prohibited.  Hence, any person (including those who have not been trained as paralegals) may give legal advice, provided that he/she does not hold himself or herself out as being an advocate.

b. In other words, giving legal advice only becomes an offence if the person giving the advice claims to be a lawyer.  Section 43 of the Legal Practitioners Act prohibits conduct whereby a person pretends to be an advocate.  Criminal liability might also be engaged under the Penal Code
 provisions relating to impersonation.

c. It is clear that paralegals are permitted or at least not prohibited from giving legal advice to members of the public.

d. The legal Practitioners Act
 outlaws the drawing up or issuance of summons by any person on behalf of another if the person issuing the legal process is not a qualified legal practitioner. Hence, paralegals who are not working under the supervision of a legal practitioner cannot write summons, force people to come to their legal desk or threaten to take legal action because they are not lawyers.

e. It could however not be unlawful for a paralegal working under a law firm such as the LRF, to draw up summons, if they would be endorsed by the chambers from which they are issued.

f. It is an offence (unless one can show the act was not done in expectation of any fee, gain or reward) for any person to write any letter, on behalf of any other person, demanding payment of money or performance off, or abstaining from the performance of any act and threatening legal proceedings in default of compliance
 From this provision, it means that no offence is committed by paralegals whenever they write letters of demand, for as long as this is done in the spirit of charity.  This is the more reason CSOs do not ask for fees upon issuance of invitation cards to clients.

g. Therefore, there is nothing illegal in setting up a society, foundation or other like organizations to provide legal assistance of an advisory nature, or indeed of that kind involving the writing of demand letters provided that such services are very necessary.

h. Paralegals are not lawyers; hence they cannot represent someone in court.  This also includes questioning the justices as to how and why they came up with a particular judgment or writing notes to courts.  Paralegals can only advice their clients to appeal if they are not happy with the decision of the court.
42. PARALEGAL PROFESSIONAL ETHICS 

Professional ethics are the ethics, behaviour and practice of anyone when carrying out professional work. Most professional bodies have codes of conduct (or codes of ethics) that every member of that profession is expected to follow as a member of that profession.  These codes set out the “rules” about how people in the profession must act.  So, doctors, lawyers, accountants and so on all have their own professional ethics.

42.1. Conflicts of Interest

This is where a professional has a private or public interest, which is sufficient to appear to influence the objective exercise of his or her duties. In other words, a conflict of interest arises when a Local Court Justice has an interest in the outcome of a case that is being heard.  This is usually a “private” or “personal” interest.

Private interest can be financial or when an officer wants to provide advantage to their spouse, child, relative or friends. A conflict of interest interferes with a person’s professional responsibilities in a specific way – namely, by interfering with that person’s ability to make an objective, professional judgment. 

One of the reasons that people value LCJs is that they expect them to be objective and independent.

There are three types of interests and these are

1. Apparent conflict of Interest: This is where any reasonable person must think that the LCJ’s judgment might not be objective and impartial.

2. Potential conflict of Interest:  is a situation that may develop into an actual conflict of interest.

3. Actual conflict of Interest:  This is where a husband, wife, child or near relative and close friends appear in court.  It also includes bribes.

42.2. How to Determine a Conflict of Interest?

Ask yourself “is the situation likely to influence or appear to interfere with my judgement.” Once you find yourself in such a situation you must declare interest.  A good test is the trust test.  It is referred to as trust test because it can damage the profession and the trust people have in LCJs.  

42.3. Trust Test
Ask Yourself: “What would people think if they knew the paralegal was in this situation, would they trust my judgement?”

The best way for paralegals to deal with a conflict of interest is to declare their interest and to rescues themselves from the case

If you are sitting alone it is better to invite a neutral  paralegal from another legal desk to mediate the case. 
42.3. Code of Conduct for Paralegals

Among many, the code of conduct for paralegals includes the following:

1. Should not discuss matters brought to the legal desk with family members or the public

2. Paralegals should not marry men or women who were once their clients. 

3. Must be non-partisan.  He or she should not hold any position in 


in any political party 

4. Should not borrow money from clients

5. Should not use abusive language to clients who come to the legal desk

6. Be gender sensitive and protect the less privileged especially women,

children and the poor in society

7. Declare interest whenever a family member or close relative 


appear at their legal desk.

8. Should be dedicated and committed to serving their communities

9. Should be punctual at their legal desk every time they are on duty 

10. Be persons worthy to be respected by the community members. 

11. No belittling remarks should be past while on the legal desk

12. Paralegals must not wear a gloomy face on the legal desk 

13. Should be selective with the people they associate with 

14. Paralegals should not borrow money from their clients

15. Must lead exemplary life with his or her family

16. Must be impartial and deliver quality legal advice

17. Must respect and cooperate with fellow paralegals 

18. Should not be involved in dubious businesses

19. Paralegals should be sober during legal desk sessions

20. Must be corrupt free

21. Must not charge any fees for providing the legal advice

22. Must not force people to come to the legal desk

43. PRACTICAL SKILLS NECESSARY FOR A PARALEGAL

This section looks at practical skills necessary and useful for a paralegal to learn. These skills are:

· Legal and communication skills 

· Administrative skills 

· Development skills 


Legal and communication skills

This section looks at how you can develop your communication skills with:

a. the person you are trying to help ('the client') 

b. the people you have to contact on behalf of your client, for example the authorities, an employer, a store manager, and so on 

c. the organisation or community to whom you are accountable as a paralegal 

Communication skills can involve the following:

a. interviewing your client and taking a statement 

b. monitoring and evidence-gathering skills 

c. marshalling skills 

d. counselling and listening to your client 

e. advice-giving and problem-solving 

f. referring your client to other organisations or assistance agencies 

g. making telephone calls 

h. writing letters 

i. writing reports 

Interviewing Your Client

There are certain techniques that you can use when you are interviewing your client - especially for the first time. Some of these techniques are:

a. Always introduce yourself to your client and ask for his or her name and address. Write this down. 

b. Ask the person why he or she has come for help. 

c. Work out how willing or able the person is to discuss their problem. Sometimes people find it very difficult to talk about their problems to strangers. 

If a person is shy or embarrassed, then you must not try and hurry him or her up. You must be patient. Sometimes the person may tell you the problem in a long roundabout way. Try and ask the person questions which will bring them to the point a bit quicker.

a. Be a good listener for your client and don't hurry to conclusions about what you think the problem is. 

b. Ask the client what steps he or she took to try and solve the problem before coming to see you. 

c. Discuss with your client what steps you think are necessary to try and sort out the problem. Explain these steps in detail to your client. 

d. Sometimes the client only needs some advice or counselling. 

e. Or perhaps you can refer the client to an agency that can help.

f. If you have to do some work on the case, your next step is to take a full statement. 

Language skills

When you interview a person (or people) who comes to you for help it is important to think about these things:

a. what language to use while talking to the person 

b. how to use simple words and sentences so that the person is able to understand you 

What language to use when interviewing

It is always better to interview a person in his or her own language. People find it much easier to tell you about their problems in their own language. It makes them feel more at ease and they will be able to explain themselves better. Confusion and misunderstandings often happen when a person has to explain a problem in a language which is not his or her home language.

If you cannot speak the language of the person you are interviewing, then you should have someone with you who can translate.

If you write to your client, you should also try to write the letter in your client's language.

Translation

Translation takes a lot of skill. The translator needs a good understanding of both the languages being used. It also helps if the translator has some training in paralegal work so that he or she understands basic legal words and terms. The translator will then be able to explain properly, in his or her own words, the meaning of the law to the person. You as the advisor will also be more confident that what you said was interpreted correctly to the client.

Level of language

It is important the person or people you are trying to help can understand your words and sentences properly. If you do not explain things plainly and in a way that is easy to understand, you will not be helping your client. Your client will not learn anything from you and will not be able to help you try and sort out the problem. These are some examples of language problems:

· Using difficult legal words for example substantive, prescription, discretionary, and so on.  

· Using a difficult explanation to explain a difficult word for example, explaining that an interdict is 'a civil remedy calling on the offending party to refrain from harming the applicant' is not as easy to understand as saying that an interdict is 'a special kind of court order which you can get to protect you from some harm or danger'.  

· Using foreign or Latin words for example quid pro quo, rule nisi, inter alia, vis-à-vis, and so on.  

· Using jargon (words that are usually only clear to a certain group of people)
for example workaholic, dynamics, concretise, and so on. 

Using plain language

There are ways of avoiding language problems. For example:

a. use very simple explanations to explain ideas or difficult words 

b. never presume that your client knows anything about the law 

c. explain the law very simply and use everyday examples that relate to the experiences of the client 

d. always explain how the law affects the client's problem 

Taking a statement

A statement is necessary because it helps to keep a record of a client's case. The statement is kept in the client's file. You will do all of your work on the case using the information you wrote down in the first statement.

It is very important for you, as the paralegal, to write down accurate and complete information from the people you help. You write all the information down on a case sheet. This is a standard question sheet which includes all the important basic questions that you should ask your client, for example his or her name, address, age, and so on. The statement is divided into four parts:

a. personal details of the client, for example, name, age, address, work details, and so on 

b. description of the problem 

c. what advice you gave to the client 

d. what action can be taken to help the client 

Personal details of the client

Write down the standard personal details of the client. The most important details are:

a. full name - check the spelling 

b. Address - Ask if post can be delivered to the address or not. If the person is homeless, ask for the address of a relative who has a fixed home address. 

c. identity number - this is often useful for reference purposes 

d. age or date of birth - If the person does not know his or her age, then ask if some important event happened in the year he or she was born, for example, a very bad drought which was recorded. This will give you an idea of the year that the person was born. 

Descriptions and details of the problem

The details you need will be different according to the different types of problems. For example, in a complaint about underpayment of wages you need to know what work the client was doing and what the wage was supposed to be, as well as the name and address of the employer. To help with a pension application, you need the age and present income of the client.

At the end of each chapters of this manual, there is usually one or two checklists. These include those questions that are important to the topics covered in that chapter. Once you know what kind of problem your client has, the checklists for that chapter can help you remember what questions you should ask your client.

Write down every detail of importance. Rather include information if you are not sure whether it is important or not. It might come in useful at a later stage. Write down all the details of the problem in the correct date order that things happened.

	Example

· on 16 December 1997 Sara was dismissed from her job 

· on 17 December 1997 she returned to get her notice pay 

· on 20 December 1997 she went to the union about her dismissal and so on 



Advising the client

You must tell your client what his or her rights are. You must then explain what steps can be taken to help him or her.

Then you must listen to your client to find out exactly what he or she wants you to do. These are the 'instructions' that your client gives you. For example, if your client was dismissed from a job, don't just take it for granted that he or she wants the job back, even if you feel that the dismissal was unfair. On the other hand, if your client says he or she only wants notice pay, this may be because he or she does not know anything about unfair dismissal and reinstatement. It is up to you to explain to your client about all his or her rights, and then let him or her make her own choices.

Make sure that you have all the information you need to solve the problem.
If there is something that the client is not clear about, ask him or her to find out that information and bring it to you later.

Write down details of the advice that you gave and 'instructions' that your client gave you.

Taking action to solve the problem

Discuss with your client what steps you will take to try and solve the problem. Make sure the client understands what you are going to do. Be realistic about how much you think you can do for your client and how long it will take to sort out the problem. Do not raise false hopes.

You must then agree on how you are going to report back to your client. This could be by writing a letter to the client or the client coming back to you on a set date.

Write down everything that you do. For example, if you make a telephone call, write this down and what was said in the telephone call. Keep copies of all letters that you write for your client.  Keep copies of all documents in connection with your client's claim, for example, a NAPSA card in a complaint about NAPSA benefits, the Installment Sales Agreement in a problem with hire purchase, and so on. Do not write on original documents. Documents should be stapled to the statement of the client so that they do not get lost.

Example of a simple case sheet

	UFWENUKA LEGAL  DESK
Date :...............................................................................................................................

Physical address:...............................................................................................................................

.................................................................................................................................

Postal address:................................................................................................................................

.................................................................................................................................

Telephone number: ................................................................................................................................

Age:.................................................................................................................................

Type of case (e.g. labour):.................................................................................................................................

Description and details of the client's problem:

..................................................................................................................................................................
(give this section plenty of space)
...........................................................................................................................................................................
...........................................................................................................................................................................
...........................................................................................................................................................................
...........................................................................................................................................................................
...........................................................................................................................................................................
...........................................................................................................................................................................

Advice or suggestions given to the client:

...........................................................................................................................................................................
...........................................................................................................................................................................
...........................................................................................................................................................................

Action taken on behalf of the client:

.......................................................................................................................................................................
.......................................................................................................................................................................
.......................................................................................................................................................................
.......................................................................................................................................................................


Example of a statement

	Statement

1. My name is Benjamin Moonga. I am a 30-year-old male living at 52 Libala road, Lusaka Town. I’m unemployed. 

2. On Monday 26 September 2006, at about 20 hours I was walking on my way home after visiting a friend. I was walking alone on the pavement past Hungry Lion. 

3. A group of men crossed the road and came towards me. I recognised one of them. His name is Patrick Bwalya. He lives a few streets away from me in Independence Avenue. 

4. The group stopped me and Patrick Bwalya grabbed me by my shirt and asked me where I was going. 

5. I tried to answer that I was going home but before I could finish, Patrick Bwalya slapped me on my left cheek with his left hand. 

6. One of the other men assaulted me by punching me in the stomach and kicking me where I lay on the ground. He was wearing a dark blue overall, which was very torn. He was also wearing glasses. I recognised this man's face although I do not know his name. I also don't know where he lives. He is about 30 years old. I would recognise him if I saw him again. 

7. I think there were five men altogether. I do not know the names of any of them except for Patrick Bwalya, but I recognised all of their faces. I would recognise them if I saw them again. 

8. They were all crowding around me while I was lying on the floor being assaulted by the man in the blue overall. One of the men had a gun and was poking it in my side. I was very scared and I didn't say anything to them. They did not say why they were assaulting me. They only told me that I must not come near their area again. 

9. Everything was happening so quickly. The last thing I remember is a hard blow on my head. 

10. I was dizzy at the time and only remember being picked up. I was looking around to see where the men were, but they were gone. One of the people helping me was a man called Chilala. He telephoned the Monze Hospital. They sent an ambulance to come and fetch me. 

11. In hospital I was treated for two broken ribs, severe bruising all over my body and my eye was bleeding. I had to stay in hospital for 3 days. My hospital card number is 5487. I was treated by Dr Imasiku. 

12. I do not know if there were any witnesses to the assault on me. I do not know if Chilala witnessed the whole assault on me. 

13. I do not know why I was assaulted by the group. I feel that I have been wronged and I want to make a claim against the people who assaulted me. 

Date on which the statement was taken: 28 September 2002

Name and address of person who took the statement:
Oliver Mwiinga
c/o Monze Legal Advice Office
Monze Town telephone number of Monze Legal Advice Office: (032) 50285


44. AFFIDAVITS

An affidavit is a written statement, which you swear is the truth. Another name for an affidavit is a sworn statement. You sign this statement (with your name, or X if you cannot write) in front of someone called a Commissioner of Oaths. A Commissioner of Oaths can be a magistrate, postmaster, a bank manager, and lawyer, members of the Zambia Police Services (ZPS), and certain priests and social workers.

For example, when you need to prove something (like your age in order to get a pension) and you do not have any written proof that what you are saying is true, then you can put this information in an affidavit.

Usually the same information that is used for an ordinary statement will be used in an affidavit. All that happens is that a lawyer or paralegal will turn the statement into an affidavit by adding some formal words at the beginning and at the end of the statement.

How to draw up an affidavit
1. I __________________________________________________(name of person )
do hereby make oath and say: 

2. I am an adult_______________________________________ (male/female)
and I live at_________________________________________(address) 

3. I am_______________________________________________ (married /single)(unemployed/employed at...) 

The statement ....................................................................(fill in what you is true) 







	__________
	

	DEPONET
	(the person making the statement is the deponent and must sign here but only in front of the Commissioner of Oaths) (then the Commissioner of Oaths fills this next part in:)


THUS SIGNED AND SWORN TO at __________________. This day of _______________ 2002 the Deponent having acknowledged:

1. That he/she has no objection to taking the oath; 

2. He/she deems the oath binding on his/her conscience; 

3. He/she understands the contents of this Affidavit and stated that same was all true and correct and uttered the words 'So help me God'. 

	 
	__________________________
COMMISSIONER OF OATHS

	 

(Commissioner of Oaths signs here after raising the deponent to swear with your hand in the air that you are telling the truth; the name and address of the Commissioner will be given here, and the office held by the Commissioner, e.g. postmaster)


Example of an affidavit

	AFFIDAVIT

I, Benjamin Moonga, do hereby make oath and say: 

I am an adult male and I live at Hostel number 52 Independence Avenue, Monze Town. 

I am unmarried. I am presently unemployed. 

On Monday, 26 September 2006, at about 20 hours I was walking on my way home after visiting a friend. I was walking alone on the pavement past Hungry Lion going in the direction of Hostel 52. 

A group of men crossed the road and came towards me. I recognised one of them. His name is Patrick Bwalya. He lives a few streets away from me in Independence Avenue. The group stopped me and Patrick Bwalya grabbed me by my shirt and asked me where I was going. I tried to answer that I was going home but before I could finish, Patrick Bwalya slapped me on my left cheek with his left hand. 

One of the other men assaulted me by punching me in the stomach and kicking me where I lay on the ground. He was wearing a dark blue overall, which was very torn. He was also wearing glasses. I recognised this man's face although I do not know his name. I also don't know where he lives. He is about 30 years old. I would recognise him if I saw him again.
I think there were five men altogether. I do not know the names of any of them except for Patrick Patrick Bwalya but I recognised all of their faces. I would recognise them if I saw them again. 

They were all crowding around me while I was lying on the floor being assaulted by the man in the blue overall. One of the men had a gun and was poking it in my side. I was very scared and I didn't say anything to them. They did not say why they were assaulting me. They only told me that I must not come near their area again. 

Everything happened so quickly. The last thing I recall is a hard blow on my head. 

I was dizzy at the time and only remember being picked up. I was looking around to see where the men were, but they were gone. One of the people helping me was a man called Chilala. He telephoned the Monze Hospital. They sent an ambulance to come and fetch me
At hospital I was treated for two broken ribs, severe bruises all over my body, and my eye was bleeding. I had to stay in hospital for 3 days. My hospital card number is 5489. I was treated by Dr Imasiku.. 

I do not know if there were any witnesses to the assault on me. I do not know if Chilala  witnessed the whole assault on me. 

I do not know why I was assaulted by the group. 

___________________
BENJAMIN MOONGA
THUS SIGNED AND SWORN TO at MONZE. This day of 30th September 2006 the Deponent having acknowledged:

1. That he/she has no objection to taking the oath; 

2. He/she deems the oath binding on his/her conscience; 

3. He/she understands the contents of this Affidavit and stated that same was all true and correct and uttered the words 'So help me God'. 

 

_________________________
COMMISSIONER OF OATHS




45. LISTENING SKILLS
It is important to listen properly to your client when she or he is telling you about a problem. There are different ways that you can use to show your client that you are listening carefully.

a. Use your body to say 'I'm listening': 

b. use eye contact and look at your client

c. nod your head 

d. say 'yes', 'I see', and so on 

e. Let your client tell their whole story first while you just listen. Then ask them to repeat it. Summarise the main points of what your client said in your own words. 

f. Show the client that is sympathetic about his or her problem. The more sympathetic you are towards your client, the more your client will trust you and confide in you. 

g. Don't be impatient with your client while she or he is telling you about a problem. 

If you listen carefully to your client, you will know what help she or he is looking for.

46. MONITORING SKILLS

What is a monitor?

A monitor is someone who watches and records what is happening - often when there is conflict between two sides. A monitor must be independent, and not take sides. A monitor must also be someone who is reliable and truthful.

Why do we need monitors?

When there is fighting between different groups, for example in a community, or between the police and other people, it helps to have monitors to give evidence about what happened from a non-involved perspective. In any conflict each side will tell a different story. Monitors can help to find out the truth.

Monitors can also refer people who need help to lawyers or doctors, and so on. In some situations monitors can mediate between the two sides or help with marshalling. This must be done carefully so that monitors as mediators are not accused of unfair bias.

You can also monitor situations in your community on an on-going basis. For example, on-going monitoring of human rights abuses will help you build up a broader picture of the human rights situation in your community or country. You can use the information you gather while monitoring to challenge decision-makers in the different spheres of government. So, for example, you could monitor:

a. Prisons (has the person been given access to a lawyer, has s/he appeared in court within 48 hours/ what are the conditions in prison / what ages are the prisoners / are children in a separate cell etc) 

b. Trials (who was the accused / what was the charge / who was the magistrate or judge / did the accused have a lawyer / what was the final judgement / was there an application to appeal etc) 

c. Hospitals (what types of illnesses or injuries are people suffering from / were medicines available/ were patients given proper treatment by doctors / nurses etc 

d. Vulnerable groups, such as refugees, women, children, the disabled and minority groups 

What do you need to help you monitor properly?

These are the practical things you will need to monitor:

a. pens, a notebook, clipboard 

b. camera and film 

c. basic first aid kit (or know who is doing first aid) 

d. a list of names and telephone numbers of doctors in the area, necessary state officials and lawyers who will take up cases if necessary 

e. a list of journalists and their telephone numbers 

f. the name and telephone number of the local police station commissioner 

g. telephone numbers of the closest hospitals and ambulance services 

How do you monitor properly?

If you are monitoring a specific situation then it helps to work together with someone in a pair. Each pair of monitors will monitor a certain area. The pairs must stay in contact with each other. You can do this by having a messenger who can run between pairs passing messages, or you can use a two-way radio.

As a monitor you must stay as close to the action as possible, but be careful not to become involved in the action.

Whether you are doing on going monitoring or monitoring a specific situation, you must write down and photograph everything that you see happening. If possible, you must take photographs of all the injured people. You must photograph their injuries, with a match or ruler next to the injury (to show the size of the injury). Make sure they see doctors and get medical certificates. This is important later if you have to give evidence in court. It is also useful if you can draw a map of the area and show where people are.

For example, these are the important things you must write down in monitoring a police-community conflict situation:

a. the size of the crowd 

b. how many police are present 

c. the registration numbers of the police vans and any other vehicles involved in the action 

d. the names of the police officers present 

e. the time that the action began 

f. details of the events in the order that they happened 

g. the names of the people who are injured or arrested 

h. what weapons were being used 

What follow-up action must you take?

When you are monitoring a specific incident or on an on-going basis you should immediately:

a. record what happens: who / what/ where /when 

b. concentrate on the most serious abuses 

c. focus on any group that is targeted for particular treatment. 

You should take the following follow-up action:

1. Make sure that people have got a lawyer if this is appropriate (for example, if someone has been arrested or killed). 

2. File all your monitoring reports/statements/photographs. 

3. Review the available facts and decide what type of action you or your organisation should take. For example: 

a. Should there be an immediate full investigation,- do you need to collect further evidence for example, by taking statements from witnesses or victims or collecting evidence such as bullets, clothing, and so on. 

b. is the complaint so common that your report forms part of a documentation of the facts for possible follow-up action later on 

4. Enter the facts into a simple system for storing information. These statistics can be very useful for different reasons, for example, when you are working out your priorities as an organisation (what issues you want to focus on), when you are meeting decision-makers in government (to put pressure on individuals), when you are meeting with possible donors, and so on.
  

5. Organise a press conference if this is appropriate or write a report about what has happened and send this to the press. 

Example of an incident sheet

This is an example of an incident sheet for monitoring public events and conflict situations.

	Monitor's name: ______________________________________                               Date: _______________________       
Address and telephone of monitor:__________________________________________________________________
Date of incident:_________________________________Place of incident (town, district):_____________________
Time incident started: _________________________      Time incident finished: ____________________________
People or parties involved: ________________________________________________________________________
Numbers of people involved:___________________      Number of houses affected:  ________________________
List of witnesses: ________________________________________________________________________________


Number of people injured: ________________________
List of injured:___________________________________________________________________________________


Number of people arrested: ___________________________
List of arrested: __________________________________________________________________________________
Name of the lawyer and/or legal firm who have been helping: ____________________________________________
Zambia Police Services or other security services information

Names or Numbers

Rank

 Wearing ID

Uniform





Vehicles used:
Type of vehicle

 Number of such vehicles

Registration numbers

Weapons used: (if used by anyone other than security services, state who)



Circumstances before incident: (for example, public meeting, march and so on)







Description of incident:








Developments after the incident: (medical treatment, appearances in court, and so on)







Map of the incident
Draw a map of the area where it happened, clearly showing the street names and where people were. Attach the map to the incident sheet.

Statements given by: _____________________ Contact addresses: ______________________________________
Telephone numbers:______________________________________________________________________________



47. MARSHALLING SKILLS
When people are part of a big crowd, they cannot see or hear what is happening in other parts of the crowd. So crowds can react quickly to rumours or movement and easily start panicking. Marshals are people trained in controlling big crowds. Marshals must give clear and simple messages to the crowd so that people understand what is going on and cooperate with the marshals.

There are three important times that marshals must be prepared for:

· arrival of the crowd 

· crisis during the event 

· departure of the crowd 

Counselling skills

Sometimes people just want to talk to you about their problems. Then it may not be necessary for you to take any further action. It might be enough for you to counsel someone about ways of dealing with a problem.

For example, your client might have a problem with noisy neighbours who always party through the night and keep her awake. You can suggest to your client that she asks for a meeting with the neighbour to discuss the problem. Or she could get a mediator in to help mediate between them. Or you can suggest that some noise is unavoidable - neighbours have to be a bit tolerant of each other.

Counseling is a skill used by professional psychologists and social welfare workers. Where the issues raised by an advice seeker can have serious psychological consequences (for example, in the case of a child who has been abused, a person raped, etc) they will need deeper counseling. Paralegals are not trained to provide this service so they should refer the person to a professional.

Advice-giving and problem-solving skills

Sometimes people only need advice to help them with their problems. It is not necessary to take any other action.

For example, someone comes to you for help with a blue unemployment (UIF) card. She has resigned from her work and when she left she was given her blue card. She doesn't know what to do next. You can then advise her to go to the Department of Labour and to apply for unemployment benefits.

As far as possible you should encourage people to try and sort out their problems on their own. Often his means that you give a person some advice and tell them to come back to you if they haven't managed to sort it out. Then people will not be so dependent on you to solve all their problems. In this way you are 'empowering' people to deal with their own problems.

Always make careful notes of the advice you give. Then if the person comes back to you later, you can ask the person whether she or he did as you advised.

Referrals

Sometimes stakeholders are more qualified to sort out certain problems, so it is better for you to refer the problem to them rather than try and sort it out yourself. Assistance agencies are welfare societies, community organisations, government welfare departments, non-governmental service organisations or church organisations. Assistance agencies can be private or state-run.

These are some examples of assistance agencies that you may refer a client to:

a. Society Welfare 

b. Labour Office
c. Lands Tribunal
d. Legal Aid Chairperson
e. Magistrate's Court

f. Local Courts Officer
g. Provincial Local Courts Officer

h. Pension or disability office

i. Police (VSU)
j. Trade unions

The people who work for these agencies are trained to help people with particular problems relevant to their organisations.

If you live in a rural area, it is likely that you will not have your own agencies or state departments. So you must find out where the nearest assistance agencies are. Find out the addresses and names of contact persons working in these agencies or departments who are responsible for your area. It helps to know exactly who to contact for a specific problem.

If a person comes to you for help and you know there is another organisation or agency that can help with the problem, then you should refer the person to that organisation or agency.

Always give the person a covering letter when you refer him or her to another organisation. Explain why you are referring the person to them and what work, if any, you have done on the case.

But is important that the person does not get referred from one organisation or another without being helped. To avoid this you can ask whoever you refer the case to, to report back to you on progress in the case. Follow up with the agency if you do not hear from them.

Also, tell the person to come back to you if the agency refuses or is unable to help.

Telephone calls

Before you make a telephone call, you must make sure that you understand clearly what the problem is about and what you hope to get out of the telephone call. In other words, you must prepare yourself properly before making the telephone call.

Always introduce yourself to the other person. Tell the person you are telephoning on behalf of your client.

Always write down the name of the person, to whom you are speaking, and the date and time of the telephone call.

Never change the story of your client. You must only say what your client told you. If you don't know how to answer the other person, say that you must speak to your client again and you will telephone again.

Be polite but firm about your client's rights and never lose your temper over the phone. Try not to become involved in an argument on the telephone, because you might end up saying things that could harm your client.

Make rough notes while you are speaking on the telephone, then write them down in more detail as soon as you have finished. This is because it is not always possible to remember everything that was said on the telephone. You might have to remember the details later for a court case.

If you reach any agreement with the other person, you must confirm what you agreed in a letter to that person.

Letter-writing skills

Always include in a letter:

· your own address (or the address that the person getting the letter must write back to) 

· the address of the person to whom you are writing 

· the date 

Start your letter by saying that you are writing on behalf of your client.  Set out clearly in your letter the details of your client's complaint.  Say exactly what it is you want from the person you are writing to. In other words, say what the person you are writing to must do about the complaint.  Remember to include information that can help to identify your client, for example, identity number, work numbers, pension number, UIF number, Compensation for Occupational Injuries case number, and so on.

Make sure that your letter is signed and has the date on it before you send it out. If possible, get another person to check your letter before you post it.  Keep a copy of all letters written in your client's file, including any hand-delivered letters.

Some standard letters can be photocopied to cut down on typing load. Type the main part of the letter that always stays the same, leaving blanks to fill in the things that change like the client's name. Photocopy the standard letter and then every time you need this kind of letter you just fill in the blanks.

Examples of such letters are:

· Letter asking a client to call at the office 

· Letters of referral, for example to another assistance agency 
· Letters of referral to other stakeholders
There are standard MODEL LETTERS in this manual. These letters are there to give you some guidance on what to include in typical letters you may have to write. For example, you will often have to write a letter of demand asking someone to do something, like pay your client money that is owing.


Model letter showing layout

………………………………………

………………………………………

……………………………………..





(your telephone number:) Telephone: (021) 235289

(date:) 15 June 2002

(some offices give every letter its own reference number:) Our Ref: 135/98

The Manager (the name or title of the person who must read the letter)
Golden Pillow Lodge
PO Box 1053 (the address you are writing to - then you have this on your copy of the letter)
Kafue Town
Dear Madam / Sir

REF:   Ms Gradis Foloko: Leave Pay(the main thing that the letter is about: usually the client's name and the type of problem)
(Introduction :)
We are writing to you on behalf of Ms Gradis Foloko. She was employed by you as a waiter at your Golden Pillow Lodge from 20/02/2000 until 30/04/2006. She resigned after giving the necessary notice. Her wage was K120, 000 per month. Ms Foloko’s man number was 315. Her identity number is 884. (Give information to identify the client)
(What the problem is - setting out the details :)
Ms Foloko says that when she received her final pay packet she was not paid out for leave owing to her. She last took leave in September 2001.

(what the law says and applying the law to the facts:)
In terms of the Employment Act a worker may receive leave pay calculated according to the following formula:

(put in the formula and your calculations)
Ms Foloko is therefore owed 7 months pro-rata leave pay.

(what the person you are writing to must do about it:)

Ms Foloko requests that you forward the leave pay that is owing to her to the above address within 14 days of receipt of this letter. Please contact our office if you would like to discuss this matter further.

Yours faithfully

(Sign your letter)
Mr P. Muleya
(Paralegal)

Report-writing

Reports are written to report back about what a person or group did.  Paralegals might have to write regular reports on their work for their management structures, to funders, or to client organisations they are working with, or have to write a report about an event or issue.

A community-based paralegal may have to monitor the things that happen in a community. For example, if there is a march or demonstration in a community, or if there is a police raid on someone's house, then the paralegal could write up a report on this and read the report at the next meeting of the community organisation. In this way the paralegal helps to keep everyone informed of what is going on in the community.

Office-bearers in an organisation must also write regular reports, for example a treasurer can write a monthly report on the finances of the organisation.  Many reports are written for members of your own organisation only. Some reports are for other branches of the organisation, or for other organisation that do work like yours. Some reports are for people outside the organisation, for example funders.

Planning a report

Whenever you write a report remember to follow certain planning steps:

a. Ask yourself: 
· Who am I writing for?
· What do I want to tell them?
· Why should they know this? 

b. then list the things you want to say 
c. plan the order in which you will put things 
d. then write the report 

Reports to funders

Here is a simple outline for a report to funders:

1. Introduction 

2. Achievements in terms of the funding proposal. What you have done that you said you planned to do when you asked the funder to give you the money. 

3. Plans for the next year 

4. Financial statement. A full financial statement and records, to show how you have spent the money. 

Reports to your own members or to a community

These reports are usually given verbally in a meeting. Here is a useful outline to make sure you come across clearly:

a. Issue - Explain what issue is covered by the report. 

b. Facts - Give people the basic facts about the issue or any events that have taken place. 

c. Options - Often you report on something where the meeting must make a decision. Try to outline the main options open to people. 

d. Proposal - Say which option you think is the best one, or propose a clear way forward. The meeting may disagree, but the proposal provides a good starting point for discussion. 

Example of an Annual General Meeting report

	Chairperson's Annual Report 2006
1. Membership - We have set up a membership sub-committee under Maria Chuulu. They have been very successful and the membership has increased from 200 to 700 members.
2. Fundraising - We held a film show at the start of the year and raised R900.
3. General meetings - We have held general meetings in different areas this year. Many members came to these meetings and met the committee. This helped the committee to hear what members think.
4. Projects

Legal Desk - The Legal Desk opened in May 2006. Any Paralegal who has a problem can ask for permission to stay away from work.

We had 132 cases reported to our legal desk this year:

· 34 were about child maintenance 

· 57 were about land ownership 

· 16 were about property grabbing 

· 25 were about early marriages 

5. Contact with stakeholders - We have had meetings with some stakeholders. They were very helpful in giving us advice and support.
6. Future projects - In the next year we need to:
· start building our own shelter for the legal desk 

· work on improving the performance of the Paralegals

· Lobby traditional leaders for support 

7. I would like to thank the committee for all their hard work. 


48. ADMINISTRATIVE SKILLS
This section looks at how you can develop your administrative skills as a paralegal. Administrative skills can involve the following:

· how to file 

· keeping books 

· how to look up a number in the telephone directory 

· how to answer the telephone and talk on the telephone 

· arranging and holding meetings 

· how to manage your time 

· how to deal with media 

Filing

What is filing?

Filing means keeping information (papers, letters, and addresses) in a safe place. You file information by arranging it in a certain order, so that you or anyone else can find it quickly.  Filing helps you to decide:

· where to put information 

· into which file to put a paper 

· in which file to look to find a paper 

· where to find an address 

Filing is important because it:

· helps you not to lose documents 

· keeps documents clean and tidy 

· helps you to find documents quickly and easily 

· helps you to be efficient 

What should you file?

You should file:
· all documents that your organisation receives, for example letters, notices, reports, and useful information 

· all copies of documents you send out 

· documents about the money side of the organisation 

· all case sheets and information relating to cases according to a carefully planned method.
What equipment do you need?

You need the following pieces of equipment for filing:

· files (hanging folders or ring binders) 

· a filing cabinet, shelves or something to keep your files in 

· a date stamp to put the date on letters you receive 

· an A4 size hard-covered book that you call a 'case record-book' 

How do you file?

When you start a filing system you need to decide how you want to file. Each organization must decide how they want to file. You should keep your filing system simple and easy for all to operate.

The Case Record-book

In a busy legal desk it is useful to keep a Case Record -book. The Case Record -book is used to record the names of people who come to the legal desk each day and the reasons why they came.

In the Case Record -book you will record the name of the person who comes to the legal desk, her or his address, the nature of the problem and whether the problem was solved. If a file is opened write down the reference number of the file, and the date it is closed.

At the end of the year when you have to produce your annual report on the activities of the legal desk, you only need to go through the Case Record -book to get the details.

Removing files from the legal desk
Files should never be removed from the legal desk. If documents or statements have

to be removed for any purpose, it is better to photocopy them first so that the

original remains at the legal desk.
Media

What does 'media' mean?

Media is used to help organizations communicate with other people. Examples of media are:
	a. pamphlets 

b. posters 

c. newsletters 

d. badges 

e. banners 
	f. T-shirts 

g. newspapers 

h. radio 

i. television 




What can we do with media?

· You can use media to inform other people about a situation or an event, or about an organisation. For example, you can use media to inform people that pensions are a legal right. 

· You can use media to explain facts to people, for instance why pensions are a legal right. This educates people about pensions. 

· You can use media to politicise people, to make people more aware of what is happening around them. For example, you can link pension problems to a campaign against corruption. 

· You can also use media to ask people to do something. This is called mobilising. For example, you can try to mobilise people to protest by coming to a meeting. 

· You can also use media to advertise an event. 

Making media

It is important to know what your aim is when you use media. When planning a pamphlet or a poster there are three things to think about:

· the aim of the pamphlet or poster 

· who the pamphlet or poster is for (the target group) 

· what we want to say (the content) 

47. DEVELOPMENT SKILLS
This section looks at two important development skills which are very important for paralegal work. These are:

· skills in detailing with conflicts and disputes - negotiating, mediating and arbitrating 

· Skills in community education and training - teaching others, running workshops and using understandable language. 

By 'development skills', we mean skills that contribute to building and empowering communities.

50. CONFLICT RESOLUTION SKILLS
1.  Negotiation skills

Most of us deal with some or other negotiation every day of our lives. The paralegal will constantly be involved in negotiating on behalf of clients.  One difference between negotiation and arbitration or mediation is:

· in a negotiation the two sides try and sort out the problems by themselves 

· in an arbitration or mediation the two sides agree to call in a third party to try and help them sort out the problem. We will look at arbitration and mediation later on. 

What is negotiation?

Negotiation takes place when two or more people or groups who have a conflict try to agree on how best to resolve this conflict. This might mean that one side must compromise. Usually it means that both sides compromise so that they can reach a settlement.

The skills of negotiating

The main purpose of being a negotiator is to get the best settlement possible for yourself or for the person or group that you are representing. To do this, a negotiator needs certain skills. For example:

· Finding out about the other side before you start negotiating you should learn as much as possible about the person or group that you are negotiating with. Having information about the other person or group helps us to understand them.  

· Knowing what questions to ask.  

· Knowing how to create the right atmosphere for negotiation.  For example, if you are too aggressive too early in the negotiation then this will create a very tense atmosphere.  

· Knowing how much to tell the other person or group.  For example, you should not give too many details too early in the negotiation as this gives the other person or group an advantage over you.  

· Knowing when to put your proposals to the other person or group  
· Controlling your attitude towards the other side
All kinds of different emotions, prejudices, different values and cultures can affect your attitude towards the other side. This can make it harder for you to communicate properly with them. 

	Example

A union official negotiates with the manager of a farm about the right of workers to join the union. The union official is very emotional because the manager is threatening to dismiss the workers. The union official also believes that the manager is not concerned about the workers, that he is cruel and immoral.

The manager is also very emotional. He believes that the union official is trying to take over the farm. He is worried about financial losses, and believes that as soon as workers join a union they will go on strike. He believes that all workers are lazy and only want money to spend on alcohol.

In this example there are many conflicting emotions, prejudices, and values between the two sides. This may affect negotiation.


2.  Preparing for negotiations

The following points are a guide to the planning and preparation that must happen before a negotiation takes place.

	Step
	Activity

	1 
	Identify the issue:
            Background and context
            Analyze the background and 

            context to the issue. Each issue

            has its own particular        

            background and history that is     

            important to know and

            acknowledge in a negotiation.

 Power and positions of the parties

Also look at the power and positions that the different parties will have in the negotiation you are preparing for. For example, a local authority wants to build a road through a town. To do this it needs to move people who have built their houses there. The people are not prepared to move until the municipal council finds them alternative land. The council has the power of its official position and it has the power of the law behind it (under the Constitution property can be expropriated in certain circumstances). The community also has the power of the law (they cannot be arbitrarily evicted from the land/ they cannot be evicted without a court order). The community also has the power of large numbers 



	2
	Define your objectives:
Work out your key points and what you want to achieve in the negotiation



	3
	Be clear about your mandate:
As a paralegal you will be representing either a person or a group in negotiations.

You must know what you mandate is from that person or group. In other words, you must know exactly what they want and how much they are prepared to compromise.



	4
	Selecting a negotiation team:

This may or may not be necessary. If the negotiation is on behalf of an alliance of organizations then the negotiating team needs to be selected from representatives from the key organizations.



	5
	Getting to know the other side:
You need to have as much information as possible about the people in the party you are negotiating against. For example, you need to know what their interest and needs are in the issue, their strengths, weaknesses, problems and pressures.



	6
	Plan your actual presentation:
Organise all your information you have gathered in a logical format so that it can be used in the negotiation.



3. The process of negotiation

A negotiation will follow the following steps:

a. The parties meet and they acknowledge a problem exists. Each party states the reason (as they see it) for the negotiation. 

b. The negotiation moves into the issues and parties say what their needs and interests are. This is the exploration phase where the parties ask lots of questions and acknowledge the common points. 

c. Parties move into the bargaining phase where they start to look for possible solutions or options for solving the problem. During this phase the parties may even start moving closer together and there may be a feeling of working together to solve a common problem. Negotiation does not always mean that parties have to be aggressive towards each other. For a negotiation to end in an agreement, one side must show that it is ready to 'move' or compromise. 

d. The parties reach an agreement. At this point you may need to take the agreement back to the person or group that you are negotiating on behalf. If the agreement falls within the mandate you were given, then you can make a final agreement. 

e. Reporting back to the group: You will always need to report back to the person or group you were representing to tell them what the outcome of the negotiation was. 

f. Putting the settlement into practice: Once you agree to something with the other side, then you must make sure that the agreement is put into practice. 

	· You are representing a worker who has been dismissed. You have to negotiate with the manager of the company where she was working.

                                             1.  Getting a mandate

The worker wants her job back.

[image: image9.png]



                           2.  Preparing and planning for the negotiation

· Find out all the details about the dismissal of the worker. Find out how many warnings she received in the past, her length of service, what her job was, whether she was a member of a union, why she thinks she was dismissed ... 

· Find out about the company, the name of the manager, whether the company has a reputation for treating its workers badly, and so on. 

· Plan what you are going to say to the manager when you telephone. 
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                                3. Meeting or contacting the other side

· You telephone the manager. You explain who you are representing, and the reasons for your telephone call. You ask for the manager's side of the story. You explain that the worker wants her job back. The manager refuses but makes you another offer (this is called a counter-offer). 

· You do not have a mandate to accept this. You tell the manager that you must go back to the worker. 
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                  4. Going back to the person or group you are representing

· You go back to the worker and explain what the manager has offered. (If you think it is a good settlement you can try to encourage the worker to accept it.) If the worker accepts the offer, you telephone the manager again and say that you agree to the company's offer. 
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                                  5. Putting the settlement into practice

· You immediately write a letter to the company confirming your agreement. 

· If the company does not keep to its side of the agreement, you must meet again with the worker, and decide together what you are going to do. 


50. MEDIATION AND ARBITRATION
Often other independent people (also called third parties) can help with negotiations, especially if the two conflicting sides (also called parties) cannot reach agreement on the problem. One party might also believe that it has compromised enough and now the other party must compromise. A third party can come in as a mediator or an arbitrator. If both parties agree that a mediator or arbitrator can help them to solve their problem, then they can invite someone to act as a mediator or arbitrator. Both parties must agree who the mediator or arbitrator will be.  Formal legal mediation and arbitration processes are used in resolving labour disputes.

1. Mediation

The main job of a mediator is to keep the parties in the negotiation communicating with each other. To do this the mediator must get the trust and confidence of both parties and keep this trust by always being objective.

The mediator must try and find out exactly what the problem or conflict is about. When the two sides meet together the mediator must encourage both sides to be realistic about what they want from the other side. The mediator must keep things going and create confidence in both sides so that they will be able to resolve the conflict.

The mediator does not make a decision about who is right and who is wrong. A mediator does not act like a judge. The mediator goes on assisting both sides until the parties themselves come to an agreement. If it is clear that the parties are not going to reach an agreement, then the mediator might have to withdraw from the process. Then the parties must find another way to resolve their conflict, for example, arbitration or going to court.

If you representing a person or group at a mediation then you need to prepare for the mediation in the same way as for a negotiation.

2. Arbitration

The arbitrator is like a judge. The arbitrator chairs hearings at which both parties are present, listens carefully to both sides of the story, listens to any witness, and looks at any documents which might be produced as evidence.

At the end of the hearing, the arbitrator goes through all the evidence and decides who wins the arbitration. The arbitrator writes down the reasons for his or her decision and gives them to the parties. The decision of the arbitrator is final. So the parties must obey this decision. You can not appeal against the arbitrator's decision if you think that he or she did not interpret the facts correctly. You can only appeal on grounds of fraud or corruption.

The arbitrator should use proper legal principles to interpret the evidence. But an arbitration need not be a formal legal process, such as a proper court case. And the parties in the arbitration are not represented by lawyers.

3. Different issues where you can use mediation or arbitration

a. Consumer complaints – You can use mediation or arbitration to solve consumer complaints. For example, a second-hand TV which you bought breaks down completely after a month. The company that you bought it from refuses to fix it. It is too expensive to go to court, so you could ask a third party to act as a mediator between you and the company. This will only work if the company agrees to call in a mediator. This is a cheaper and much quicker way of solving the problem.  

b. Community or neighbourhood issues – Disputes, for example, between different political groups, or between landlords and tenants, or between neighbours, can be solved by mediation.  

c. The criminal courts – In some cases mediation could be used to bring the person who committed the crime together with the victim of the crime, to see whether they can reach any agreement as an alternative to a prison sentence.  
d. Education – You can use mediation to handle student/teacher conflicts, student/administrator conflicts, parent/administrator conflicts, and so on.  

e. Environment – You can use mediation to solve environmental disputes between communities and authorities, for example about dams, waste disposal, land development and so on.  

f. Family or divorce – Family mediation can also be used to handle family and divorce disputes. 

4. Planning a mediation practice session

You should be flexible when you plan a mediation session. For example, a more informal mediation between two neighbours needs a different approach compared to mediation between a consumer and a company.

Below is an example of a mediation practice session, to train people for mediation. This example is for a formal mediation session around a conflict between two organisations, parties or groups. You need to allow time for translation, for each side to caucus (speak among themselves), or to give the mediator time to meet both sides separately.

Also, if you have not already (in your workshop planning) asked people to take up 'sides' in the mediation; you will need to add on time at the beginning to choose sides and mediators, and to give people a chance to prepare for the mediation.

It is always a good idea to have a break in the mediation for people to have tea and get some fresh air. So for all this you will need about 4 hours for the mediation practice session.

5. Mediation code of conduct checklist

This is a checklist of rules and procedures which you can get each side to agree on before you start to run a mediation session:

1. Trust and respect for the chairperson (who will be the mediator) and the mediating team (if there is more than one person). 

2. Should there be translation and who should do it? 

3. Is the venue secure and neutral? 

4. Do the chairs and tables have to be re-arranged? 

5. Size and leadership of delegations. 

6. Should observers be allowed? 

7. Agreeing to behave in a polite and disciplined manner. 

8. No interrupting of other speakers. 

9. No verbal abuse and shouting. 

10. No physical intimidation (for example, pointing) and violence. 

11. No presence and carrying of weapons. 

12. Should smoking, drinking and eating be allowed? 

13. No distracting behaviour, for example, caucusing while the other side is speaking. 

14. How long should the sessions be? 

15. Equal time for each side to speak and who should speak first. 

16. Opportunity to caucus and consult when necessary. 

17. How should the mediation be minuted? 

18. What parts of the discussion should be confidential? 

19. How should the agreement be reported back to members? 

20. Should the outcome of the mediation be publicised and how? 

6. Tips for mediators checklist

This is a checklist of things you can do as a mediator to make a mediation session run better:

1. Explain that the purpose of mediation is to get the two sides to discuss things and to get a voluntary agreement between the two sides. 

2. Apply the rules and procedures that both sides have agreed on to both sides equally. Politely remind people when they break the rules. 

3. Always stay impartial. This means you keep your personal opinions to yourself and be careful of the way you address people. For example, if you call people 'comrade', or 'ladies and gentlemen', will this suit all the people who are there? 

4. Be aware of personal tensions between the sides. If possible, try to get these out of the way before going on, or at least stress that people should avoid being personal. 

5. Encourage each side to listen and to keep a note of questions and comments. 

6. Give each side a chance to state their position fully before allowing questions and answers. 

7. Give each side a chance to start off speaking, and then alternate this (this means give each side a chance to speak first). 

8. Announce the time allowed for each speaking turn, for example, 5 minutes each. 

9. Inform people when they have one minute of speaking time left. 

10. Whenever it is useful, summarise the main points and ask both sides if they are happy with your summary. 

11. Make notes of questions asked and practical solutions suggested. 

12. If a speaker makes very general or vague points or accusations, encourage the speaker to be more specific. 

13. Try to encourage agreement on easier and less heated issues first. 

14. To encourage both sides to compromise, suggest that for mediation to succeed, a 'give-and-take' attitude is needed, rather than a 'winner-take-all' approach. 

15. If one side admits something or makes a compromise, then encourage the other side to respond. 

16. If things are very heated, suggest a short break, or ask the sides to hold the particular issue till later. 

17. If there is a deadlock (no progress on an issue), try to break it by speaking separately to each side. 

18. If one side says something important in the separate meeting with the mediator, encourage them to say it directly to the other side. 

19. To start moving to an agreement, link the different solutions suggested by either side and add alternative solutions from the chair (especially solutions which make both sides do something, for example, both sides agree not to attack members of the other side). 

20. When drawing up an agreement, first list the things that force both sides to do something. Then list the different things that each side needs to do, alternating them (that means, first one from side A and then one from side B). Lastly, write down what will happen if anyone breaks the agreement. 

52. RUNNING WORKSHOPS
When you run a community workshop, the way you present things and how you talk is just as important as what you say. When you prepare to run workshops, you need to look carefully at things like simplifying language and using creative workshop methods that involve people.

a. The ground rules for running a workshop

b. Everyone must understand the aim of the workshop 

c. Ask the question: 'what are you trying to achieve with this workshop?'.

d. Build on people's own experience and understanding 

e. People want to have a better understanding of things that are a part of their lives and their own experiences must be part of what they learn. So when you introduce a new idea, you must link it to things that people know about.

f. Formal inputs should be kept very short 

g. Formal inputs which are too long can become very boring. There are many interesting ways of passing on information to people. You can use role-plays, problem-solving exercises, debates, videos, and so on.

h. Everyone must understand the language used 

i. It is much better to talk to people in their home language. If this is not possible use plain language and translate if necessary.

j. Everyone must have a chance to talk and participate 

k. People learn better when they take part in the action. It is harder for people to participate in big groups. To keep people's concentration, use methods that involve people, such as small groups, buzz groups and other kinds of exercises.

l. Let participants give direction on follow-up work 

m. After the workshop you may need to do follow-up work or more workshops. All the people taking part should help you assess the workshop to decide whether there is a need for follow-up work or workshops, and how this should happen.

1. Planning a workshop

Set up a joint planning meeting with the organisations involved in the workshop to find out what their needs and interests are. The planning meeting can be used to:

· Clarify the aims of the workshop  
· Define the workshop group
this means that you must find out what language the group speaks, what areas they come from and how much they already know about the issue to be discussed at the workshop.  

· Define and prioritise the subject matter
work out what is really important for people to know. Don't try and pack too much into too little time.  
· Draw organisational people into actively helping with the workshop 

2. Structuring a workshop

Plan and structure the workshop according to the following guidelines:
	1. Aims 


	a. Why are you running the workshop?

b. What are its aims?

Workshops must be planned so that they have direction and also so that something practical comes out at the end.

	2. Participants 


	a. Who is the workshop for?

b. How many people will come?

If it is a big group, then you need smaller group sessions during the workshop. A group of more than 30 people is difficult to handle and makes it harder for people to participate.

	3. Language 


	a. (link to question 2)

b. Which language or languages will you use?

c. What level of language will be best for the workshop?

d. Will you need translation? Who will do the translating?

Translation takes a lot of time and skill. It must be planned and not left to the last minute.

	4. Time and venue 


	(Link to question 2)

a. When is the best time for running the workshop?

b. How long should it run for?

c. Where is the most suitable venue?

Work out what facilities you will need, for example enough room or quiet smaller spaces for small group work. People should always be able to sit around in a circle at the venue. Make all the practical arrangements, for example, booking a venue, catering, seating arrangements, transporting the participants, having a caretaker for children, and so on.

	5. Content
	(link to questions 1 and 3)
What will you cover in the workshop and in how much detail?

You can divide your workshop into the following sections:

a. The beginning - This includes your welcome, your own and the group introductions, establishing ground rules for the workshop, looking at peoples' expectations.

b. The middle - This is where you deal with the knowledge and/or skill that you want to people to learn in the workshop. Remember, people learn by practicing what they have heard or learnt. You need to make time in your workshop for people to practice using the information they have been given or shared. For example, if you are running a workshop on mediation skills, then you need to explain the theory to people and then give them time to practice on each other. 

c. The end - This includes your summary of the workshop, evaluation by participants and your own concluding remarks. 

	6. Methods 


	a. How will you get the message to people?

b. What workshop methods will help you to achieve this?

Decide how much time each part of the workshop will need.



	7. Facilitators and resources 


	a. Who will run the different parts of the workshop?

b. What resources will they need to run the workshop effectively?

Prepare the resources you will need in the workshop, for example, inputs, small group questions, handouts, charts, and so on.


3. Workshop methods

These are some examples of workshop methods.

a. Introductions
Go-arounds

In a go-around everyone in the circle gets a chance to speak, for example, to introduce themselves, saying their name and organisation.

Word wheels
Ask people to stand in two circles of equal numbers, one inside the other, so that each person in the inside circle faces someone in the outside circle. Ask people to introduce themselves to each other. After a minute or two, you ask the outside person to move one place to the right. Then ask people to do a second introduction or to say something about themselves or their work.

Icebreakers

Icebreakers are ways of getting people to loosen up and relax. For example, ask people to shake hands and introduce themselves to everyone in the group in two minutes. You can also try things like singing, playing games or warm-up exercises.

Expectations

Ask people to say what they want out of the workshop (their expectations) using the go-around or word wheel method.

Finalizing the programme

After hearing the expectations of the participants, summarise the aim of the workshop. Then go through the workshop programme (structure) which should already be written up on newsprint on the wall. Allow some time for questions or changes that people may want to make.

b. Big group (plenary) methods
Formal inputs (talks or lectures)

A talk by one person should not go on longer than 15 or 20 minutes. The input can be split between two people. Inputs should be kept as simple and practical as possible, and use charts, handouts and plenty of examples.

Big group (plenary) discussions

There are different times in a workshop when you can have a big group discussion, for example, after small groups report back, or when the big group must decide on something. In a big workshop, it is better to keep the time for big group discussions short and to make more use of different small group methods

Speaking from experience

Ask one of the participants to talk about his or her direct experience of the issue or problem you are discussing in the workshop.

Case-study input

Give a short input on how a particular problem or issue was handled before and on what lessons can be learnt from this experience. If available, use photos, press-clippings or videos to explain the case-study.

Drama

A prepared and well-practised play (drama) is a good way of highlighting particular issues or processes, for example, acting out the steps involved in a forced removal.

Role-play

The role-play can also be used to act out everyday problems. A role-play is different from a drama because you get people in the workshop to act a part without letting them practise beforehand. Afterwards you assess their responses to being thrown into a situation. For example, role-playing a house being raided.

Debate

In a debate you make people take up different positions on a particular issue or proposal. Have a discussion after the debate and give each side an equal chance to answer the points that came up in the debate.

Buzz groups

In buzz groups you ask each person in the circle to turn to their 2 neighbours and to discuss something for a short time (usually 5 or 10 minutes). Then from the chair you do a quick go-around to get feedback by asking someone from each group to report back one point, and then other groups to only add on new points.

Wordwheels

You can also use the wordwheel method to discuss questions in a big group.

c. Small group methods
Small group discussions are an important part of all workshops. After any long presentation (for example an input, role-play or drama), break people up into small groups to discuss what they saw or heard. Small groups should have no more than 8 people. Give small groups at least 30 minutes for discussion. It is better to give groups one or two clear questions to discuss rather than a long list of questions.

· Facilitating 

A facilitator is a 'group leader'. Each group should have a facilitator who has been part of the workshop planning and who is clear on the questions the group has to discuss. Ask someone else in the group to take notes and to report back in the big group later on. The facilitator makes sure that everyone gets a chance to speak, that people stick to the topic and that people do not interrupt each other or get involved in one-to-one discussions.

· Floating 

While people are discussing in small groups, it is a good idea to have one or more of the workshop organizers moving about from group to group checking if everyone is clear on the questions, and, later on, reminding people how much time they have left.

· Reporting-back 

There must always be a full report-back from each of the small groups. Ask the report-back person to report back in a lively way. The main points only should be summarized.

Write on newsprint the main points that each group reports.

You can also ask each group to write a very short summary of their discussion on newsprint. Put this up for everyone to see.

These are methods you can use to improve small group discussions:

Go-arounds

The go-around method works very well in small groups. Go around in the circle giving each person a chance to talk. Do not let people interrupt or disagree with each other until everyone in the group has had their chance to speak.

Problem-solving and tasks

Give each group a very practical problem or task to work on. Ask the group to give a step-by-step approach to the problem and to write this down on newsprint.

Write out the problems or questions for each group on a piece of paper beforehand and give this to the group facilitator. For example, you can ask small groups to develop a short drama around the issue, or to draw a map to explain the layout of an area, or to draw up a chart or pamphlet to simplify some problem or law.

A listening exercise

This is like a debate. You divide the group into two sides. Side A has to motivate for a particular solution, Side B has to motivate against it. Side A presents its argument. Before Side B responds, someone from the group must summarise Side A's argument. Then Side B gives its first argument. Side A must then summarise this point before giving next argument. The exercise then continues in the same way until the time is up.

The main aim of this exercise is to encourage people to listen to the arguments of others and to learn how to summarise important points in a short time.

4. Guidelines for facilitating (leading) small groups

· Be very clear on your role 

· Seat the group in a circle 

· Get people to introduce themselves 

· Check if translation is needed and get a volunteer to help 

· Ask someone in the group to take notes for reporting back later on 

· Explain how much time you have and how the small group discussion will work 

· Introduce ideas and questions - don't enforce your own views 

· Keep looking at everyone in the group (eye-contact) 

· Be aware of your own voice - don't talk too much or too loudly 

· Be aware of the way you approach people in the group - for example, don't intimidate people 

· Don't get into arguments or allow them to develop 

· Allow and encourage different opinions 

· Don't allow people to interrupt each other 

· Be firm with dominant people and say that they should allow others a chance to speak 

· Give people time to think and to explain what they mean 

· Explain or summarise briefly where necessary, for example, with difficult words or concepts 

· Check if people understand before going on to the next topic, and allow for further questions 

· Use the go-around method to encourage participation from everyone in the group 

· At the end, ask the report-back person to summarise to check if everyone is 
· happy with the report 

5. Language

There are two main problems concerning language in a community workshop situation:

· the choice of language (that is, English, Sotho, Xhosa, and so on) 

· the level of language 

a. Choice of language
In your planning before the workshop, decide on the language you are going to use and whether you need translation.  Even if there are only a few people who do not understand a language, you should have translation. Translation could be in full, in other words, point by point, or it could be a summary after a whole section.  In a workshop where there are serious language differences, it may be necessary to split people up into different language groups, for small group discussion. The report-back would then just be a summary of what was discussed.

b. Level of language
The success or failure of a community workshop can rest on the level of language used. At the workshop planning sessions it is important to identify your workshop audience.  If you want to make the workshop material easily understood, try to follow these rules:

a. Structure your input 

Have a clear introduction, a list of main points, and a summary or conclusion at the end. structure your sentences and keep sentences short and simple.

b. Don't use difficult words 

For example, jargon (difficult words that are usually only clear to a certain group of people), abbreviations (words that are shortened), legal words, foreign words, difficult expressions, and so on.

You must explain difficult words in a way that is everyone can understand. For example, when you have to use the word 'affidavit', explain that it is 'a written statement which you swear is the truth'.

c. Stand upright, look at people and don't just read a prepared input 

d. Sound enthusiastic, never be impatient or make people feel that they don't know anything. 

7. Workshop resources
These are examples of workshop resources which can be used during workshops or after workshops for people to take away and read:

· plain language booklets, pamphlets and handouts 

· diagrams, charts, pictures, cartoons and maps 

· plenty of newsprint to write on and stick on the wall 

· videos and other visual material like slides, photographs and press-clips 

· training manuals, handbooks and resource packages 

8. Workshop assessment and follow-up
It is very important to get feedback from participants at the end of the workshop. You can do the assessment verbally with a go-around. Ask people to say one good thing and one bad thing about the workshop, and to make suggestions for improvements. People can also write their assessment.  The aims of the assessment are to:

· get feedback on the need for follow-up workshops, what should be covered in them and who should be invited to them 

· learn how you could have improved the workshop, so that you can do better if you run a similar workshop again 

After the workshop it is always a good idea to have an internal assessment by the workshop planning group.

53. PARALEGALS IN THE ADVICE OFFICE
1. What is a legal advice desk (office)?

Paralegals and advice offices are there to serve the community by giving people easier access to the law and to welfare services. An advice office will try to help people who have problems by giving them advice, referring them to an organisation that can help them, or taking up the case on their behalf.

Because of apartheid and economic exploitation, people in South Africa have been denied education and skills. Often they don't have confidence in themselves to try and sort out their own problems. For example, they don't have the confidence to confront powerful individuals and groups, and to challenge practices which have an unfair impact on their lives. They also have little knowledge of their own rights. Usually they cannot afford to go to a lawyer to advice about their rights.

The advice office tries to help people learn about their rights and in this way give them the confidence to try and sort out their own problems. So, one of the main roles of the advice office is to 'empower' people so that they can help themselves in the future. The advice office does this in two ways:

a. by offering a free advice service to people and taking up individual cases. In this way people learn at the same time what their rights are. 

b. by running education programmes for volunteers in the office and educational workshops for community organisations. 

A legal advice desk or office should have strong links with the community which it serves so that it is always aware of the needs of that community. Usually the management committee of the advice office consists of members elected by the community. An advice office should also create useful relationships with other services, institutions and organisations, for example, the magistrate’s office, different welfare services, and so on.

2. Paralegals in advice desks or offices

Advice offices are run by paralegals. Some advice office workers are paid, while others work as volunteers. It depends on how busy the office is, how many hours it stays open and whether there is money to pay office workers.

3. The job of a legal advice worker includes:
a. investigating cases, gathering evidence, interpreting and following up cases 

b. knowing and understanding the social and health services available to the community and referring people to them 

c. teaching people about their rights and the law through public education programmes 

d. encouraging people to resolve disputes through methods which do not involve the law courts, such as negotiation and mediation 

e. acting as a link between the community and lawyers 

One of the problems paralegals in advice offices have is that they are sometimes not taken very seriously by lawyers and state officials. Another big problem is getting enough money together to be able to run an advice office.

54. SETTING UP A LEGAL ADVICE DESK OR OFFICE
Community participation: Setting up a legal advice desk or an advice office begins with consultations with organisations in a community. Lobby individuals. Traditional leaders, key informants (Teachers, a priest/pastor, a teacher, activist, and so on working in the area including traditional leaders, organisations or even a church. Involve as many stakeholders from the community as possible in discussing the need for a legal advice desk or office. Individuals in leadership positions, mass-based organisations, political organisations, religious organisations, sports organisations and trade unions should all be consulted.
The community must decide whether it needs to be serviced by an advice office, and the organizations must decide whether they will give the advice office their commitment and support. Once the community has decided that they need to have an advice office, a committee must be elected to set up the advice office. This committee can be called a steering committee. Its job will be to set up and guide the advice office in its early stages before a proper management committee is elected. The management committee can be elected or appointed by broad consensus in the community after consultations, or it can be elected by a community meeting. 
There are different types of committees. Whatever the type is, the committee must be accountable to the community. The management committee runs the advice office.

Examples of committees

	Types of committee
	Description

	Representatives from organisations


	The committee consists of people who represent their organisations. In this way the organisations have a direct say in the running of the office. The problem with this model is that representatives cannot always keep up regular attendance at meetings, mainly because the advice office is not always high on their list of priorities.

	Members of organisations


	The committee consists of people who are members of organisations (although not necessarily representatives of these organisations). This may exclude certain individuals who could make a valuable contribution to the advice office, for example, a doctor, lawyer, teacher, and so on.

	Sub-committees of community organisations


	Some communities prefer that the committee be drawn from a particular organization, for example a civic association or a church. This means that the advice office committee is directly accountable to the civic or church.

	Individuals


	A committee can consist of a number of individuals drawn from the community who are broadly accountable to the community either through regular meetings or Annual General Meetings (AGMs), where all organisations are invited.

These are all just examples. The type of committee and its accountability to the community depends on the conditions in each area as well as its available resources.


A steering committee is a committee which is supposed to set up and guide an advice office in its early stages, before a proper advice office management committee is elected. 

Sub-committees are small committees which are accountable to the management committee. For example fundraising sub-committee, project sub-committee, and so on. 

Portfolios, for example fundraiser, organiser, newsletter editor, press liaison person. 

The committee should look at the following things when setting up an advice office or centre:

a. Role of the committee: The committee works as a 'manager' of the advice office. The role and functions of the committee/s must be defined.

b. Venue: Where is the advice office going to have its office? The committee should decide on a venue with the following points in mind:

· How near and how open will the office be to the community it is aiming to service? 

· How near to other resources in the community should the office be, for example welfare services, magistrate’s courts, and so on? 

c. Constitution: The committee is responsible for drawing up a constitution for the office, with the office workers and the community.

d. Budget: The committee must look at the cost of running an office, and also at possible ways of funding the office.

e. Duty rota for Paralegals: The committee must consider whether they want to employ a paid worker or use trained paralegal volunteers to work in the office. This depends on how much money is available.

f. Training of advice office workers or volunteers: Committee members must make sure they are trained in their various portfolios. For example, treasurers need bookkeeping or accounting skills. The committee must arrange for the advice office workers to be trained in basic advice office skills. There are organisations that offer to run workshops to help train committees and advice office workers in all the different skills necessary in the advice office. These organisations also provide a back-up service to advice offices and follow-up workshops.

The legal advice desk and its structures

In a good structure everyone knows what each person must do and everyone knows what is happening in the organization, who to ask for what information, and who must do what work.  Good structures can help all members to learn new skills by working for the organization. With bad structures and poor communication only a few people learn the skills.  Good structures make it more difficult for a few people to take advantage of the organization, for example, to control the money.  With good structures the members control the organization. If the structures are bad, one or two people can control the organisation and decide themselves what to do.

In organisations such as an advice office, there should be a committee with office bearers who are responsible for the day-to-day work. There are different models of committees.  The committee that an organisation chooses depends on the conditions in each area as well as the available resources.  To decide what office bearers your committee needs, start by listing the work the committee must do. Then you can decide what office bearers you need to do each part of the work.

Before electing office bearers, it is a good idea to discuss what job each office bearer will do and what kind of person will be good for that job. For example, a treasurer must be able to do things like basic bookkeeping - understanding bank accounts, writing receipts and so on.

Constitutions

Before an organization writes and approves a constitution, it must be clear:

· why the organisation exists, in other words, what its aims and objectives are 

· how the organisation intends to work - its policies, principles and strategies 

These things must be discussed and then put into practice to check whether they do work and are appropriate to the needs of the community. This means an organization can exist for some time before it is ready to finalize its constitution. A draft constitution can be discussed with the various structures of the organisations and then finally approved and adopted by the highest decision-making body.

What is a constitution?

A constitution is a set of rules and regulations that govern the structures of an organization and how it should function. Organisations need constitutions so that people are clear about:

· the aims and objectives of the organisation (why it exists) 

· who the organisation's key constituency and stakeholders are (who should benefit from its work) 

· how the organisation works – the structures, the duties of members and
the duties of elected membership 

The Constitution should be clear and simple so that members understand their rights and responsibilities, leaders understand their mandate and how to be accountable and members of the public understand why the organization exists and how it operates.

In law the constitution is called the 'founding document' and it is legally binding on the executive and members of the organization.  The Nonprofit Organization Act has detailed and clear sections on what needs to be included in the constitution of a nonprofit organization if it wants to register under the act.

On the next page is an example of a very simple constitution. You must draw up your constitution to suit the needs of your organisation.

	Constitution of the ‘Monze Rural Legal Advice Desk’

1. The name of the advice office is the Monze Rural Legal Advice Desk’

2. Aims and Objectives 

The aims and objectives of the Monze Rural Legal Advice Desk are to:

a. serve the needs of all people living in the Monze area by running an efficient and effective advice office 

b. work with stakeholders such as police, judiciary, Social welfare, and other organisations and people in addressing the problems of residents 

c. work with other advice offices who share similar aims and objectives 

d. negotiate with the town council, to improve living conditions and public facilities

e. work with traditional structures to ensure all the vulnerable men and women and children have access to justice 

3. Structures and decision-making 

a. The Annual General Meeting (AGM) will be held once a year. 

b. Quarterly and or General Meetings will be held at least once every 3 months. The powers of the General Meeting will be to propose and implement projects and campaigns, to discuss and approve the appointment of staff, and to debate and decide on all issues raised by the Management Committee. 

c. Management Committee meetings will be held at least once every 2 weeks. At least half of the Management Committee members must be present. 

d. Each legal desk will be headed by a Lead Paralegal whose role will be to ensure that everything is working accordingly and ensure that all paralegal report for work.

The Management Committee is made up of a Chairperson, Vice-chair, Secretary, Treasurer and 3 other members. Office bearers will be elected at the AGM. If there are vacancies between AGMs, elections will take place at General Meetings. The powers and duties of the Management Committee are as follows:

a. To look after the finances of the KRAS 

b. To have the finances properly audited for approval at the AGM 

c. To take responsibility for the general office administration of KRAS 

d. To plan the activities of the KRAS in accordance with its aims and objectives 

4. Staff:  Advice workers in KRAS are accountable to the Management Committee for their activities. Workers must submit monthly reports to the Management Committee.

5. Discipline:  The Management Committee has the right to investigate the actions or attitude of any staff member who acts against the aims and objectives of the organisation.

6. Finances:  The Treasurer is responsible for all accounting and money matters of KRAS. The Treasurer must produce quarterly financial statements to the Management Committee. An audited financial statement must be presented at every AGM.

7. Amendments:  The constitution can be changed by a two-thirds majority of a General Meeting.
8. Dissolution:  Only the General Meeting can dissolve the advice office.


Penal Code Amendment Act of 2007
	Section
	Offence
	Punishment
	Comment 

	137
	Indecent assault
	Minimum sentence of 15 years and not exceeding 20years.
	Minimum sentence increased from 7 to 15 years 

Judgment can only be given by High Court now

	138 (1)
	defilement
	Minimum jail sentence of 15 years up to life imprisonment.
	Previously there was no minimum sentence even though maximum was life imprisonment

Judgment can only be given by High Court now

	138 (2)
	Attempted defilement
	Minimum jail sentence of 14 years and not exceeding 20 years.
	Minimum sentence increased

	138 (3)
	Prescribing defilement as cure of an ailment
	Minimum jail sentence of 15 years up to life imprisonment.
	New provision. Witchdoctors or any other person who prescribes or advises that defilement of a child is cure for an ailment or for rituals

	140
	Procure (get hold of) child to have canal knowledge any where 
	Minimum sentence of 20 years up to life imprisonment
	Was a misdemeanour now carries a mandatory sentence of 20 years. This includes procuring for defilement by threats, or fraud or administering drugs under section 141

	142
	Permitting defilement of child on one’s premises
	Minimum jail sentence of 20 years up to life imprisonment.
	Sentence has been increased from 5 years to 20. Having reasonable belief used to be a defence child was above 16 has now been removed.


	Section
	Offence
	Punishment
	Comment 

	150
	Conspiracy to defile
	Minimum jail sentence of 15 years up to life imprisonment.
	Parents who allow their children to be married under age by cooperating with man could be prosecuted now

	157 (1)
	Conducting a harmful cultural practice
	Minimum jail sentence of 15 years up to life imprisonment.
	This includes initiation ceremonies which result in injury, transmission or of an infectious disease or loss of life of a child.

	161 (1) and (2)
	Incest with or without consent of the other person
	Minimum jail sentence of 20 years up to life imprisonment.
	Sex between 

Male: grandmother, mother, sister, daughter, grand-daughter, aunt or niece

Female: grandfather, father, brother, son, grandson, uncle or nephew

	161 (4)
	Attempt to commit incest
	Minimum jail sentence of 10 years and not exceeding 25 years.
	Sentence has been increased

	164A(1) and (2)
	Disclosing information about another person without their consent in writing
	Minimum fine of 50,000 penalty units or imprisonment up to six months or both.
	New section

	168
	Desertion of child
	Minimum jail sentence of 3 years for first offenders up to 7 years on subsequent offences.
	Sentence has been increased

	169
	Neglect to provide for children
	Minimum fine up to 100,000 penalty units or to jail sentence not exceeding 3 years.
	Sentence has been increased.

100,000 penalty units are equivalent to K18, 000,000. However this depends on the age and needs of the children.

	177A
	Pornography 
	Minimum jail sentence of 15 years up to life imprisonment.
	Sentence has been increased
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� UN Convention on the Rights of the Child


� This is not true especially if you look at the ages of the victims.  Some of the children defiled are below five years   


   and one wonders what would arose a man’s sexual feelings


� Chapter 87 of the Laws of  Zambia section 166.


� Chawama, Chaisa, Mtendere and Chilenje


� Chapter 87 of the laws of Zambia sections 102a and b and 378 (1) and (2) read together


� Section 42


� Section 44 CAP 30
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