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CHAPTER FOUR: HEALTH CARE FACILITIES: THEIR REGULATION, REIMBURSEMENT, AND COST CONTAINMENT

A. THE AMERICAN HOSPITAL IN THE 21TH CENTURY
1. An Overview of the American Hospital in the 21st Century
As described in Chapter 1, the acute care hospital, once the flagship of American health care, has undergone and continues to undergo dynamic change. Well into the 20th century, the hospital managed to cling to its image as an entity of scientific endeavor, compassionate caring, and charitable purpose. This image persisted despite the fact that many hospitals were active commercial enterprises, marketing their services aggressively to maximize their income, frequently emulating for-profit businesses even as they retained their status as nonprofit -- and tax-exempt -- institutions. 

In the 21st century, the American hospital finds itself in the midst of an identity crisis. Many of the traditions of American hospital care began to erode in the last three decades of the 20th century. This erosion accelerated as health care costs generally and hospital costs in particular went through several cycles of growth. Yet the quality and accessibility of hospital care continued to be of prime concern. As a result, hospitals find themselves under constant pressure from many sources and pushed in many, sometimes, conflicting directions. 

Increasingly stringent constraints upon reimbursement have weighed heavily upon hospitals. Prior to the 1980s, most hospitals enjoyed a “cost” or “charge” based method of reimbursement in which they could recover operating and capital costs on an apportioned fee-for-service basis. Accordingly, hospitals had an incentive to increase the number and range of their services. But as costs escalated, hospitals became the first to experience cost containment and reimbursement reform. Beginning in the late 1970s, there were a series of efforts by both private and public payers to reform hospital reimbursement. The most significant of these occurred in 1983, when Congress replaced the cost-based reimbursement previously used by Medicare with a diagnostic-based, prospective payment system. Under this methodology, a hospital is paid on the basis of predetermined lump sum payments per patient, based on the patient’s diagnosis, rather than the resources actually consumed by the individual patient. Following the implementation of this scheme, the rate of increase of inpatient hospital expenditures significantly slowed -- to the applause of many policymakers, but to the chagrin of many hospitals.

Faced with a host of cost-containing pressures, many hospitals sought to redesign themselves in the 1990s. They developed strategies to control costs while simultaneously entering into new ventures and enterprises to increase revenues. For example, while only about one-quarter of hospitals offered outpatient clinic services in 1972, by the 1990s virtually all hospitals were offering some sort of outpatient service and many were offering home health, long term care, and other related services.

The 1990s also brought changes to the relationships between hospitals and their medical staff physicians and other providers. Physicians, long the primary purveyors of outpatient care, were less than enthusiastic about sharing the outpatient market with hospitals, even those with which they are closely associated. In addition, as utilization management and other forms of cost containment were applied to inpatient care decisions, physicians began protesting both the effect on their pocketbooks and the interference with the physician-patient relationship. 

Providers of various forms of long term care that had carved out a place in the market in the years following the enactment of Medicare and Medicaid also considered the incursion of hospitals into their markets as unfair opportunism. At the same time, many communities began to view the local hospital not as the "town’s hospital" or as a benevolent employer, but rather as a hungry profit-hungry enterprise seeking to compete in areas which had previously "belonged" to the community’s small businesses. Many of the long-standing, informal alliances that hospitals had forged with physicians, other providers, and the community began to unravel.  

Notwithstanding these problematic circumstances, hospitals continued to depart from their traditional role throughout the 1990s and into the first decade of the 21st century. Long dominated by a nonprofit model, many hospitals have explored converting to a for-profit status or, at least, affiliating with such institutions. Some have had this change foisted upon them by virtue of being acquired by for-profit entities. Others willingly have  sought mergers and affiliation with for-profit or more financially secure nonprofit partners. Some hospitals have sought to change their identity from a full-service acute care hospital to a specialized or lower-level entity offering only a subset of hospital-based or subacute services. Still others have simply faded away, unable to survive cost containment and competition.  

Despite the on-going evolutionary changes in hospital care that have taken place in the last several decades, American hospitals can still be categorized according to their legal and ownership structure. The majority of acute care hospitals in the United States are organized as nonprofit corporations under state enabling legislation and for purposes of federal and state taxation. They included classic “voluntary” or "community" hospitals and hospitals with religious affiliations. A growing portion are for-profit entities, many of which are part of larger for-profit multi-hospital chains. There are only a  few traditional, public hospitals, generally county or city-owned hospitals primarily established to provide care to the poor; other public hospitals are created through special tax districts that in most respects resembled their nonprofit, voluntary counterparts.

A few public hospitals are operated by the federal or state governments. such as the Veterans Administration hospitals and state hospitals the mentally ill.  

Local county or city-owned public community hospitals retain an important role in delivering hospital care. They are, however, increasingly beleaguered and have markedly decreased in number. Yet even where the physical plant is relatively decrepit, in many smaller communities the public may have a strong emotional attachment for the local public hospital and exert significant proprietary interest. In addition, many city and county-owned public hospitals serve as base hospitals for clinical teaching and are affiliated with one or more medical schools. As these public institutions face dwindling government funding and continue to care for an increasing number of indigent and non-paying patients, they have struggled to avoid budgetary shortfalls without abandoning their primary missions. Many public hospitals have converted to nonprofit institutions or even sought some affililation with for-profit entities. 
For-profit hospitals are generally structured as corporations and governed by a board of directors; as such, their primary goal, as with any other business, is to return a yield on the shareholder investment. For-profit hospitals are often situated to allow access to affluent suburban communities and limited exposure to indigent or other high-risk communities. They are disproportionately clustered in southern and southeastern states. Critics of the for-profit hospital assert that the goal of financial gain frequently runs counter to traditional medical values and fails to meet the health care needs of the community. This criticism has gained force with the trend toward investor-owned chains of hospitals in which the individual hospital is managed from afar and out-of-touch with the health care needs and economic culture of the community. However, others argue that the for-profit hospital it is not necessarily more predatory or less virtuous than its nonprofit analoge. (For one parituclarly important type of for-profit hospital, see sidebar infra.)
Nonprofit voluntary hospitals are scattered across the nation’s landscape, serving urban, suburban, and rural communities. Many are small -- more than a third have fewer than 100 beds -- and often they confine themselves to “secondary” level of care, leaving the “tertiary” level of care to their larger, more urban counterparts. Nonprofit hospitals must, of course, maintain their financial viability, even if they are not allowed to profit in the strictly legal sense of the term. But various state and federal laws and other policy statements often define their mission more broadly and in terms of the need of their surrounding communities. Most importantly, nonprofit hospitals may be required to provide some amount of indigent care and other benefits to their communities in order to maintain their tax-exempt status, as discussed in the subsection infra. Even in nonprofit hospitals, however, the business perspective has become increasingly pervasive. Nonprofit hospitals are generally governed by volunteer boards composed of community leaders; in recent years most hospitals have sought to “stack” their boards with business leaders capable of understanding the changing economics of health care. This is true even of those hospitals which are affiliated and sponsored by religious groups. 

The governing structure of a hospital may be quite complicated. Because of their dual functions as health care delivery organizations and as business enterprises, acute care hospitals, especially nonprofit hospitals, generally have a bifurcated table of organization in which the medical staff and the administrative staff are separate and independent and report directly to the governing board. The two are only loosely linked together, usually through a board committee with representatives from both the administrative and medical staffs. This often results in, at best, an uneasy alliance between physicians and administrators.

As with other incorporated enterprises, most nonprofit and many for-profit and public hospitals have a board of directors. When the governing board is not a volunteer community board, determining board membership is subject to different pressures. In a public hospital, the board is likely to be appointed by the city council or county board, thus lending a political dynamic to the hospital’s organizational structure and decisions. In the case of a for-profit hospital, shareholder and investor well-being will play a substantial role in board decision making; the needs of the community and altruistic mission of the hospital will be balanced by the for-profit orientation of the board. When the hospital employs all the physicians on its staff, as may be the case in for-profit or specialized public hospitals, the medical and administrative staff is more likely to be collapsed into a single, hierarchial governing structure. Hospitals affiliated with religious  organizations may be affected by the diocesan or religious leadership. Complicating organizational decision-making even more may be the affiliation with one or more academic institutions. For example, if the hospital is the primary teaching hospital for a medical school, the medical school’s organizational and power structure will exert an effect on the hospital’s organizational structure.


Religious hospitals constitute a small but significant segment of the acute care hospital universe. First and foremost among this group are Catholic hospitals. With a longstanding commitment to health care, there are over 600 Catholic hospitals in the United States and they are a formidable market presence. In addition, they are a major provider of long term care. In fact, viewed collectively, the Catholic hospitals represent the single largest provider of inpatient services in the United States. Moreover, there are many regions in the United States where a Catholic hospital is the sole provider of hospital care.

The market power of Catholic hospitals may result in an ethical conundrum when issues of contraception, abortion, and end-of-life decision-making are dealt with by the affiliated entity. The National Conference of Catholic Bishops requires all Catholic hospitals and their affiliated physicians to adhere to the “Ethical and Religious Directives for Catholic Health Care Services.” These directives prohibit Catholic hospitals from offering abortion and contraceptive services, providing infertility and assisted reproduction treatments, and complying with advance directives curtailing or limiting end-of-life care.

Catholic hospitals are not alone in placing religious-based restrictions on the services and choices of the patients, employees, and affiliated doctors. The Adventist Hospital system, the largest non-Catholic hospital system, does not recognize collective bargaining unions in their hospitals. Adventist hospital cafeterias also serve no meat and no coffee or caffeinated tea.
Small rural hospitals are often the sole available provider of hospital care in a community and consequently deserve some focused attention. Both the states and the federal government have tried various ways to assist rural hospitals: providing subsidies for physician recruitment, favorable treatment in calculating Medicaid and Medicare reimbursement, and direct grants for special services. See discussion in Section D infra. Notwithstanding this assistance, financial and political pressures have forced many rural hospitals to seek alliances and affiliations -- often with urban hospitals and networks. Over one-third of all rural hospitals are owned, leased, or contract-managed by multi-hospital systems. For the rural facility, the benefits are usually the injection of much needed capital and the development of a more formalized financial structure and controls. From the urban hospital’s perspective, the affiliation serves as a protective marketing mechanism and a source of referrals.

SIDEBAR: ARE SPECIALTY HOSPITALS THE NEW (BAD) GUY ON THE BLOCK?

In 2003, Congress imposed an 18 month moratorium on the construction or expansion of new specialty hospitals. The moratorium was theoretically enforceable by denial of Medicare funding to facilities that violated the moratorium, but the congressional action was more of a political “red flag” than an exercise of regulatory muscle. As part of the Medicare budget debates in that year, a surprisingly volatile debate had erupted, with one side claiming that Congress should reward specialty hospitals for their innovation and for bringing an added element of competition to the hospital “marketplace,” and the other side claiming the specialty hospitals would only skim off the most lucrative patients and make matters worse for most general inpatient facilities that are already struggling financially.


Just what is a “specialty” hospital? For the most part, they are hospitals owned and operated by physicians, generally organized as for-profit corporations, and usually providing orthopedic, cardiac, or other specialized surgical services -- provided by their owner/operators. They do not provide general hospital care and they do not have emergency rooms. As such, they avoid patients who are uninsured or who do not have a personal physician, and expensive cases for which hospitals are typically underpaid like burn patients and patients who need neonatal intensive care.  As such, they suit the needs of their owner-physicians: If they provide surgery in their own specialized hospitals, they can be, in their words, more productive and more revenue-intensive. At the same time, of course, as more lucrative types of services are provided in specialty hospitals, they are not provided in other hospitals which suffer the loss of both the services of those specialized surgeons and the revenues from their patients.

MedPAC, the federal commission that studies the performance of the Medicare program, defines a specialty hospital as one that has 45 percent or more of its patients in either cardiac care, orthopedic care, or surgery, or 66 percent or more in two of those categories. As such, there were roughly 100 hospitals that fall within this definition in 2003, mostly physician-owned, for-profit institutions. 
And many experts predict that there would soon be more -- sparking concerns among some within the hospital industry and applause from others. At the heart of the matter are competing philosophical notions concerning the future of American hospital care. Some economic theorists, and some -- though not following any traditional party lines -- politicians see this trend as a healthy dose of competition, something that will, in the long run, produce a more efficient system of hospitals, even if, in the short run, there will be a different pattern of winners and losers. Other theorists and politicians see only an increase in costs for the Medicare program, other third party payers, and those few people who pay for hospital care out-of-pocket. 
Not surprisingly, when the congressional imposed moratorium expired in June of 2005, the Centers for Medicare and Medicaid Services announced that they would not approve any application for new specialty hospitals until January 2006, effectively extending the moratorium and punting the specialty hospital issue back into the political playing field.

2. Legal Issues Concerning Hospital Conversions and Consolidation

Adventist Health Care System/Sunbelt Health Care Corporation v. Nashville Memorial Hospital, Inc., 914 S.W.2d 903 (Tenn. App. 1995)

Lewis, Judge.






*      *      *

This appeal involves . . . the sale of Nashville Memorial Hospital, a not-for-profit corporation, to HealthTrust, Inc., a for-profit hospital company.

. . . .

The owners and operators of Nashville Memorial Hospital (Memorial defendants) signed a letter of intent on 4 November 1993 granting HealthTrust the exclusive right to negotiate for the purchase of assets of and including Nashville Memorial Hospital for a period of thirty (30) days. Subsequently, Adventist Health Systems/Sunbelt Health Care Corporation (Adventist plaintiffs) filed a complaint . . . pursuant to . . . the quo warranto statute, against the Memorial defendants . . . . They sought to enjoin the sale of Memorial Hospital to HealthTrust and to require the Memorial defendants instead to negotiate in good faith with the Adventist plaintiffs for a merger between Memorial Hospital and Tennessee Christian Medical Center, a hospital owned and operated by the Adventist plaintiffs and located in the same geographical area as Memorial Hospital. . . .

In January 1994, the District Attorney General notified the Chancellor that he would not join in the Adventist plaintiffs' quo warranto proceedings. The Adventist plaintiffs, thereafter, moved for an in limine hearing on the issue of whether the District Attorney General's refusal was improper or unjustified.


. . . .

Pursuant to the Tennessee Nonprofit Corporation Act, Tennessee Code Annotated section 48-62-102(g), the Corporate defendants, which controlled and operated Memorial Hospital, gave the Attorney General for the State of Tennessee (Attorney General) notice of their intention to sell Memorial Hospital to HealthTrust. The Attorney General conducted an in-depth inquiry into the proposed sale and exercised his authority under Tennessee Code Annotated section 8-6-401 et seq. to compel persons to testify and produce relevant documents.

Pursuant to his authority to bring any action he deemed necessary to protect the public interest, the Attorney General filed a complaint in the Chancery Court for Davidson County on 17 March 1994. Simultaneously filed with the complaint were the following: 1) a consent decree, 2) a stipulation of the parties requesting the court to approve the consent decree, and 3) a memorandum in which the Attorney General described an investigation his office conducted into the proposed sale, the relevant facts disclosed by that investigation, the concerns of the community, and his opinion of the duties of non-profit corporations in conjunction with the sale of assets. The Attorney General concluded that the sale of Memorial Hospital to HealthTrust, on the conditions set forth in the consent decree, was in the public interest. The court entered the consent decree on 17 March 1994. Neither the Adventist plaintiffs nor the Intervening plaintiffs . . . moved to stay the consent decree. The Adventist plaintiffs did not move to intervene in the Attorney General action. On 18 April 1994, the day before the consent decree became final, the Intervening plaintiffs . . . filed a motion to intervene in the Attorney General action and to alter or amend the consent decree. . . .
We first discuss whether the appeal . . . is moot.

. . . [T]he appellants sought to enjoin the sale of Memorial Hospital to HealthTrust and to require the original defendants to engage in negotiations to sell Memorial Hospital to Tennessee Christian Medical Center. However, the sale of Memorial Hospital to HealthTrust has been consummated, and Memorial Hospital no longer belongs to the Memorial defendants. . . .

If by the time a controversy reaches the appellate court questions presented have been deprived of practical significance and have become academic and abstract in character, the appeal should be dismissed as moot. . . .

  
The transaction, i.e., the sale of Memorial to HealthTrust, which appellants sought to enjoin in the Chancery Court, has been consummated.   Thus, the injunctive relief sought is not available even if appellants otherwise succeed in this appeal. Therefore, the appeal is dismissed as moot insofar as appellants sought to enjoin the sale of Memorial Hospital to HealthTrust. Under the Tennessee Nonprofit Corporations Act, Tennessee Code Annotated section 48-51-101, et seq., (the Act), the Attorney General is expressly charged with enforcement of various provisions of the Act, including sales of assets and mergers by non-profit corporations. See Tenn. Code Ann. § 48-51-701. Memorial Hospital was owned by a public benefit corporation when it was sold to HealthTrust. The Act contemplates that the Attorney General is to scrutinize any sale of assets outside the ordinary course of business by a public benefit corporation. Additionally, the requirements applicable to non- profit corporations generally under Tennessee Code Annotated section 48-62- 102(a) and (b) and Tennessee Code Annotated section 48-62-102(g) provide with respect to such sales of assets by those non-profit corporations which are public benefit corporations:

A public benefit corporation must give written notice to the attorney general at least twenty (20) days before it sells, leases, exchanges or otherwise disposes of all, or substantially all, of its property in a transaction not in the usual and regular course of its activities unless the attorney general has given the corporation a written waiver of this subsection.

Tenn. Code Ann. § 48-62-102(g).

It is undisputed that the Attorney General was not only given such notice but also conducted a review of the proposed sale of Memorial Hospital to HealthTrust. The Attorney General's review included the contentions of the appellants with respect to the sale. The Attorney General concluded that the proposed sale was in the best interest of the public.

. . . . 

It is without question that the Attorney General conducted an exhaustive investigation, wrote a lengthy opinion discussing the merits of the transaction and then filed his own lawsuit. On the basis of this lawsuit, the Chancery Court entered a consent decree which, with minor qualifications required by the Attorney General, approved the sale of Memorial Hospital to HealthTrust. The State Attorney General . . . was of the opinion that, subject to the entry of the consent decree, a challenge to the sale was not warranted because the proposed sale was not injurious to the public interest. Further, the Attorney General recognized his statutory authority to supervise non-profit corporations, stating that his office has broad discretion and authority to act in the public interest in connection with non-profit corporations. The Attorney General, in reaching the conclusion that the proposed sale was in the public interest, considered the interests and concerns of both the Adventist plaintiffs and the Intervening plaintiffs.   The Attorney General considered alleged self-dealing by board members of Memorial Hospital. The Attorney General also investigated the allegation that other real offers to buy the hospital were on the table but were ignored and the allegation that HealthTrust would control the foundation receiving money from the sale. The Attorney General indicated that he considered the circumstances surrounding the Adventist plaintiffs' bid. The record shows that the Attorney General did consider the offer of the Adventist plaintiffs in great detail.

The Attorney General emphasized that the board of the hospital had not acted improperly. It was the Attorney General's belief that, contrary to statements made by the Adventist and Intervening plaintiffs, the Memorial Hospital board members had fully informed themselves and received reasonable assurances as to the appropriateness of the sale before giving their final approval. . . . The Attorney General approved the action of the board and stated as follows:

The members of the boards themselves devoted substantial time, effort, and energy to analyzing, pondering, and considering the ramifications of the proposed sale. They thought about their constituents, about the implications of not selling the hospital's   assets, about a sale to others, about other options such as networking, about continuing to stand alone, and other alternatives, and the affects upon the members of the public who utilize the hospital and the community itself. They reflected upon the consequences to the patients, the employees, the businesses in the community which encourage or direct employees to utilize the hospital, and to the continued availability of primary care and specialized physicians for the community.


. . . .

. . . If we should adopt the appellants' position, it could lead to the absurd situation that Memorial Hospital could never be sold because any potential buyer would face potentially endless litigation by a potentially unlimited number of litigants. This is not the law and should not be the law. The decision of the Tennessee Attorney General in those matters in which he is the legislatively designated representative of the public interest must bind every one who might claim to represent that interest. We have considered each of the issues raised by the appellants and find them to be without merit.






*     *     *

St. David’s Health Care System v. United States, 349 F.3d 232 (5th  Cir. 2003)
Garza, Judge.

*      *      *

St. David's Health Care System, Inc. ("St. David's") brought suit in federal court to recover taxes that it paid under protest. St. David's argued that it was a charitable hospital, and therefore tax-exempt under § 501(c)(3). The Government responded that St. David's was not entitled to a tax exemption because it had formed a partnership with a for-profit company and ceded control over its operations to the for-profit entity. . . .

For many years, St. David's owned and operated a hospital and other health care facilities in Austin, Texas. For most of its existence, St. David's was recognized as a charitable organization entitled to tax-exempt status . . . .
In the 1990s, due to financial difficulties in the health care industry, St. David's concluded that it should consolidate with another health care organization.  Ultimately, in 1996, St. David's decided to form a partnership with Columbia/HCA Healthcare Corporation ("HCA"), a for-profit company that operates 180 hospitals nationwide. HCA already owned several facilities in the suburbs of Austin, and was interested in entering the central Austin market. A partnership with St. David's would allow HCA to expand into that urban market.
St. David's contributed all of its hospital facilities to the partnership.  HCA, in turn, contributed its Austin-area facilities. The partnership hired Galen Health Care, Inc. ("Galen"), a subsidiary of HCA, to manage the day-to-day operations of the partnership medical facilities.
In 1998, the IRS audited St. David's and concluded that, due to its partnership with HCA, St. David's no longer qualified as a charitable (and, thus, tax-exempt) hospital. . . .

. . . .
We review the district court's ruling on a motion for summary judgment de novo, applying the same legal standard as the district court. Summary judgment should be granted only when there is "no genuine issue as to any material fact . . . .
. . . .

In order to qualify for tax-exempt status, St. David's was required to show that it was "organized and operated exclusively" for a charitable purpose. The "organizational test" required St. David's to demonstrate that its founding documents: (1) limit its purpose to "one or more exempt purposes"; and (2) do not expressly empower St. David's to engage more than "an insubstantial part of its activities" in conduct that fails to further its charitable goals. The parties agree that St. David's articles of incorporation satisfy the organizational test.
To pass the "operational test," St. David's was required to show: (1) that it "engage[s] primarily in activities which accomplish" its exempt purpose; (2) that its net earnings do not "inure to the benefit of private shareholders or individuals"; (3) that it does "not expend a substantial part of its resources attempting to influence legislation or political campaigns"; and (4) that it "serve[s] a valid purpose and confer[s] a public benefit." The parties appear to agree that, because St. David's contributed all of its medical facilities to the partnership, we must look to the activities of the partnership to determine if St. David's satisfies the operational test.
The Government argues that St. David's cannot demonstrate the first element of the operational test. The Government asserts that, because of its partnership with HCA, St. David's cannot show that it engages "primarily" in activities that accomplish its charitable purpose. The Government does not contend that a non-profit organization should automatically lose its tax-exempt status when it forms a partnership with a for-profit entity. Instead, the Government argues that a non-profit organization must sacrifice its tax exemption if it cedes control over the partnership to the for-profit entity. The Government asserts that, when a non-profit cedes control, it can no longer ensure that its activities via the partnership primarily further its charitable purpose. In this case, the Government contends that St. David's forfeited its exemption because it ceded control over its operations to HCA.
St. David's responds in part that the central issue in determining its tax-exempt status is not which entity controls the partnership. Instead, St. David's appears to assert, the pivotal question is one of function: whether the partnership engages in activities that further its exempt purpose. St. David's argues that it passes the "operational test" because its activities via the partnership further its charitable purpose of providing health care to all persons.
St. David's relies in particular on a revenue ruling issued by the IRS, which provides guidelines for hospitals seeking a § 501(c)(3) exemption. Revenue Ruling 69-545 sets forth what has come to be known as the "community benefit standard."  The IRS generally accords tax-exempt status to independent non-profit hospitals that satisfy this standard.
Under the "community benefit standard," a non-profit hospital can qualify for a tax exemption if it:(1) provides an emergency room open to all persons, regardless of their ability to pay;(2) is willing to hire any qualified physician; (3) is run by an independent board of trustees composed of representatives of the community ("community board"); and (4) uses all excess revenues to improve facilities, provide educational services, and/or conduct medical research. . . .
St. David's contends that its activities via the partnership more than satisfy the community benefit standard. St. David's notes that the partnership hospitals perform a number of charitable functions in the Austin community. According to St. David's, the partnership not only provides free emergency room care, but also has opened the rest of its facilities to all persons, regardless of their ability to pay. In addition, St. David's asserts, the partnership hospitals maintain open medical staffs. Finally, St. David's states that it uses the profits that it receives from the partnership revenues to fund research grants and other health-related initiatives. 

We have no doubt that St. David's via the partnership provides important medical services to the Austin community. Indeed, if the issue in this case were whether the partnership performed any charitable functions, we would be inclined to affirm the district court's grant of summary judgment in favor of St. David's.
However, we cannot agree with St. David's suggestion that the central issue in this case is whether the partnership provides some (or even an extensive amount of) charitable services. It is important to keep in mind that § 501(c)(3)confers tax-exempt status only on those organizations that operate exclusively in furtherance of exempt purposes. As a result, in determining whether an organization satisfies the operational test, we do not simply consider whether the organization's activities further its charitable purposes. We must also ensure that those activities do not substantially further other (non-charitable) purposes. If more than an "insubstantial" amount of the partnership's activities further non-charitable interests, then St. David's can no longer be deemed to operate exclusively for charitable purposes. 
Therefore, even if St. David's performs important charitable functions, St. David's cannot qualify for tax-exempt status if its activities via the partnership substantially further the private, profit-seeking interests of HCA. . . .

. . . .

The present case illustrates why, when a non-profit organization forms a partnership with a for-profit entity, courts should be concerned about the relinquishment of control. St. David's, by its own account, entered the partnership with HCA out of financial necessity (to obtain the revenues needed for it to stay afloat). HCA, by contrast, entered the partnership for reasons of financial convenience (to enter a new market). The starkly different financial positions of these two parties at the beginning of their partnership negotiations undoubtedly affected their relative bargaining strength. Because St. David's "needed" this partnership more than HCA, St. David's may have been willing to acquiesce to many (if not most) of HCA's demands for the final Partnership Agreement. In the process, of course, St. David's may not have been able to give a high priority to its charitable objectives. As a result, St. David's may not have been able to ensure that its partnership with HCA would continually provide a "public benefit" as opposed to a private benefit for HCA. . . .

These precedents and policy concerns indicate that, when a non-profit organization forms a partnership with a for-profit entity, the non-profit should lose its tax-exempt status if it cedes control to the for-profit entity. . . . Therefore, in our review of the district court's summary judgment ruling, we examine whether St. David's has shown that there is no genuine issue of material fact regarding whether St. David's ceded control to HCA.
IRS revenue ruling 98-15. . . states that a non-profit can demonstrate control by showing some or all of the following: (1) that the founding documents of the partnership expressly state that it has a charitable purpose and that the charitable purpose will take priority over all other concerns;(2) that the partnership agreement gives the non-profit organization a majority vote in the partnership's board of directors; and (3) that the partnership is managed by an independent company (an organization that is not affiliated with the for-profit entity). 
The partnership documents in the present case, examined in light of the above factors, leave us uncertain as to whether St. David's has ceded control to HCA. St. David's did manage to secure some protections for its charitable mission. First of all, Section 3.2 of the Partnership Agreement expressly states that the manager of the partnership "shall" operate the partnership facilities in a manner that complies with the community benefit standard. This provision appears to comport with the first factor in the revenue ruling which indicates that the partnership's founding documents should contain a statement of the partnership's charitable purpose. . . .
The Management Services Agreement between Galen and the Partnership further provides that, if Galen takes any action with a "material probability of adversely affecting" St. David's tax-exempt status, that action will be considered an "[e]vent of [d]efault." The Management Services Agreement authorizes St. David's to unilaterally terminate the contract with Galen if it commits such a "default." . . .
In addition, St. David's can exercise a certain degree of control over the partnership via its membership on the partnership's Board of Governors. St. David's and HCA each appoint half of the Board. No measure can pass the Board without the support of a majority of the representatives of both St. David's and HCA. . . . Thus, through its voting power, St. David's can effectively veto any proposed action of the Board of Governors.
St. David's also contends that the Partnership Agreement gives it authority over the partnership's Chief Executive Officer ("CEO"). The agreement permitted St. David's to appoint the initial CEO, subject to the approval of the HCA members of the Board of Governors. The agreement further provides that either HCA or St. David's can unilaterally remove the CEO. St. David's suggests that this termination power enables it to ensure that the CEO will promote charitable objectives.
Finally, St. David's argues that its power to dissolve the partnership provides it with a significant amount of control over partnership operations. The Partnership Agreement states that, if St. David's receives legal advice (from an attorney that has been deemed acceptable by both HCA and St. David's) that its participation in the partnership will hinder its tax-exempt status, St. David's can request dissolution. St. David's asserts that it can use the threat of dissolution to force the partnership to give priority to charitable concerns. . . .
However, as the Government argues, there are reasons to doubt that the partnership documents provide St. David's with sufficient control. First of all, St. David's authority within the Board of Governors is limited. St. David's does not control a majority of the Board. . . . As a result, although St. David's can veto board actions, it does not appear that it can initiate action without the support of HCA. Thus, at best, St. David's can prevent the partnership from taking action that might undermine its charitable goals; St. David's cannot necessarily ensure that the partnership will take new action that furthers its charitable purposes. . . .
Second, Galen, which manages the operations of the partnership on a day-to-day basis, is a for-profit subsidiary of HCA. As a result, it is not apparent that Galen would be inclined to serve charitable interests. It seems more likely that Galen would prioritize the (presumably non-charitable) interests of its parent organization, HCA. 
Galen's apparent conflict of interest is only partly mitigated by the fact that Section 3.2 of the Partnership Agreement requires the manager to abide by the community benefit standard. As the Government points out, that requirement is useful only to the extent that the governing documents of the partnership empower St. David's to enforce the provision. St. David's appears to assert that the primary means through which it can force Galen to comply with Section 3.2 is by taking legal action. Given the time and expense of judicial proceedings, we doubt that St. David's will resort to litigation every time Galen makes a single decision that appears to conflict with the community benefit standard.
St. David's also asserts that it can control the management of the partnership via its position on the Board of Governors. However, the power of the Board is limited in scope. The Board of Governors is empowered to deal with only major decisions, not the day-to-day operation of the partnership hospitals. Thus, St. David's could not, via its position on the Board, overrule a management decision that fell outside the range of the Board's authority.
The Management Services Agreement does appear to provide St. David's with a certain degree of control over Galen. The agreement permits St. David's to unilaterally cancel the contract with Galen if the manager takes action that has a "material probability" of undermining St. David's tax-exempt status. It is not entirely clear whether St. David's would be willing to exercise this termination option without the consent of HCA. Nor is it clear whether St. David's could ensure that Galen was replaced by a manager that would prioritize charitable purposes. Nonetheless, the Management Services Agreement does appear to give St. David's some authority over Galen, and therefore seems to provide St. David's with a degree of control over partnership operations.
We are also uncertain about the amount of control that St. David's exercises over the partnership's CEO. St. David's appears to assert that its authority to appoint the initial CEO, and its power to terminate the officer, demonstrate its control within the partnership. The Government has created a general issue of material fact, however, regarding St. David's by pointing to instances in which the CEO failed to comply with the Partnership Agreement. Although the Partnership Agreement states that the CEO "shall" provide the Board of Governors with annual reports of the amount of charity care . . . it seems that no such report was prepared for 1996 (the first year of the partnership and the tax year at issue in this case). Indeed, it does not appear that any annual report on charity care was prepared until after the IRS began auditing the partnership. Despite St. David's assertions about its power over the CEO, the non-profit does not claim to have taken any punitive action against the CEO for failing to prepare these reports. If St. David's was in fact unable to enforce a provision of the Partnership Agreement dealing specifically with charity care, that raises serious doubts about St. David's capacity to ensure that the partnership's operations further charitable purposes.
Finally, we question the degree to which St. David's has the power to control the partnership by threatening dissolution. . . . HCA may not take seriously any threat of dissolution made by St. David's. HCA must be aware that St. David's has a strong incentive not to exercise its power to dissolve the corporation. The partnership documents include a non-compete clause, which provides that, in the event of dissolution, neither partner can compete in the Austin area for two years.  That result might be slightly unpleasant for HCA, but would not destroy the entity; HCA would still have its nationwide health care business. For St. David's, by contrast, dissolution would be disastrous. . . .

[W]e vacate the district court's grant of summary judgment in favor of St. David's.

*      *      * 

Notes and Questions on Hospital Conversions and Consolidation 
1. Prior to the 1980s, hospitals seeking to improve their competitiveness often did so by offering new technologies (e.g., CAT, MRI, cardiac surgery, infertility treatment). However, with the advent of greater competition and more stringent reimbursement methodologies, hospitals searched for more innovative strategies to promote stability. One such strategy was to restructure into several related institutions. One scenario was to create a parent holding company. The hospital fund-raising and development, research, and other service producing entities would be subsidiaries under the parent company. A variation of the strategy was to make the hospital the parent for the subsidiaries. Sometimes the restructured hospital/parent would itself become a subsidiary in a multi-hospital system such as HCA/Columbia. 
Once restructured, many hospitals use their new flexibility to engage in a variety of new activities, spinning off services and personnel that could be used in for-profit ventures. These often included convenience (“no appointment needed”) medical clinics, office building management, group purchasing, and various insurance entities such as health maintenance organizations or preferred provider organizations. Such corporate restructuring, however, may have a dark side. Multiple corporations may encounter the necessary evil of multiple boards and increased administrative costs. Subsidiaries and partners can be revenue enhancing, but they can also lose money and need to be propped up by the parent hospital organization. As a result, the trend towards consolidation that marked the early 1990s slowed in the late 1990s and some hospitals began to divest themselves of some of the enterprises they had only recently embarked upon; among those likely to be jettisoned were management consulting businesses, nursing homes, and insurance plans. In addition, with the anticipated advantages unrealized, hospitals began to dismantle the multi-level corporate arrangements so carefully put together a few years earlier. What at first appeared to be a long term trend towards consolidation and system-building in the hospital industry, became a somewhat less robust trend in the other direction.

2. Although the proportions of for-profit, nonprofit, and public hospitals have not changed to any great degree in the last several decades, conversions of public and nonprofit to for-profit entities occasionally has captured the attention of the media, health policy scholars, and occasionally the courts. As illustrated by the Adventist decision, nonprofit or public hospitals that seek to convert to for-profit entities raise a number of policy and legal issues. Notable among these are concerns that the for-profit successor will abandon the community-oriented or charitable mission that defined and characterized its predecessor. This concern is often exacerbated by the fact that involvement of the public in the conversion negotiations is often minimal or nonexistent. Indeed, the proposed conversion is often a closely held secret that is sprung on the community after the conversion is well underway.

3. In addition to concerns about diminished charity care and lack of community involvement, conversions often raise issues of insider conflict of interest. Although more common in the case of health plans, questions may arise regarding whether the nonprofit or public hospital has been sold at fair market value. This is one issue that will draw the attention of the IRS as well as state regulators. Both will be seek assurance that no unjust enrichment has been achieved by insiders at the expense of the public constituency. 

Many states have used charitable trust law and the doctrine of cy pres to exert control over some of the assets of nonprofit or public hospitals seeking to convert. Under the cy pres doctrine, a beneficiary of a charitable trust is required to adhere to the terms of the trust. This allows the benefactor of the gift to control how a gift is used in the future. See, e.g., Booker v. Columbia County Hospital District, 37 Wash. App. 708, 682 P.2d 320 (1984); cf. Queen of Angels Hospital v. Younger, 66 Cal. App. 3d 359, 136 Cal. Rptr. 36 (1977).

Under charitable trust law principles, the assumption is that the nonprofit entity has enjoyed the benefits of tax exemption in return for providing care on a nonprofit or charity care basis. The state, acting through its attorney general, is empowered to decline to allow the conversion of the nonprofit entity to a for-profit entity unless the public will achieve comparable benefit through some alternative means. Most states require some of the assets of the nonprofit to be tranferred to a nonprofit foundation that will use them for some kind of public benefit. 

4. In Adventist, the Attorney General acted under legislation which empowered his office to regulate the sale or conversion of the assets of any nonprofit corporation. Such legislation is not atypical and in some cases has been a direct result of public concern over hospital conversions. For discussion, see Vincent Stampone, Turning Patients into Profit: Nonprofit Hospital Conversions Spur Legislation, 22 Seton Hall Legislative Journal 627 (1998). The Tennessee attorney general refused to join the original plaintiff's lawsuit to block the sale, but instead used his authority to require the parties to enter into a consent decree that he believed would protect the public’s interests in the transaction. While this appears to give the public some protection from conversions which would not be in the public interest, note that the result was largely determined by the willingness of the attorney general to exercise his discretion and by his particular formulation of what was in the public interest. 


For a similar controversy in which questions were raised about the market value of the assets transferred from nonprofit hospitals to a single foundation and the compensation given insiders to the transaction, see Health Midwest v. Kline, 2003 WL 328845 (Kan. Dist. Ct.).

5. In St. David’s, there was no effort by the attorney general or, apparently, any other state official to stop the transaction; but after an audit by the IRS following the merger, the IRS revoked the federal tax-exempt status of the hospital.

The requirements for exemption from federal income and corporate taxes are outlined in § 501(c)(3) of the Internal Revenue Code. Essentially, a hospital or other institution must devote its resources to purposes that are considered "charitable," but, in fact, the requirements are much less demanding than they sound. Indeed, after the 1969 amendments to the earlier IRS ruling interpreting what is to be regarded as "charitable," which appeared to require a hospital to offer some volume of free care, a hospital need only "promote health" to qualify for tax exemption, i.e., it need do little more than have an "open" emergency room, participate in Medicare (and, presumably, Medicaid), and meet various requirements relating to staff privileges, board membership, and community activities. See Rev. Rul. 56-185, 1956-1, C.B. 202; Rev. Rul. 69-545, 1969-2, C.B. 117. (Note that the 1969 ruling only modified the earlier ruling, it did not replace it.) 

The “promotion of health” standard adopted in 1969 was liberalized even further in 1983 when another revenue ruling was issued allowing specialty hospitals (e.g., cancer centers, eye hospitals) to qualify for tax-exemption by demonstrating "community benefit," a ruling that essentially exempted such hospitals from providing emergency services. See Rev. Rul. 83-157, 1983-2, C.B. 94.
Although there have been several efforts to introduce legislation in Congress that would clarify or even repeal the “promotion of health” or "community benefit" approach to "charitable," none have succeeded. Nor has there been any indication that the IRS intends to alter or even specify the requirements for "promotion of health" or "community benefits." This leaves open some rather important questions. For example, it is not clear whether a qualifying institution is required to take all Medicare patients or must only accept some Medicare patients to satisfy the IRS requirements. In addition, does an "open" emergency room have to do any more than comply with other state and federal laws (such as EMTALA discussed infra)?

Simon v. Eastern Kentucky Welfare Rights Organization, 426 U.S. 26 (1976)

effectively precluded any privately initiated, judicial challenge to the IRS definition of what is "charitable" by holding that the plaintiffs lacked standing to challenge the IRS interpretation of “charitable”; the Court did not explicitly rule on the merits of the plaintiffs' claim or the legitimacy of the agency's interpretation of the federal statute. 

6. While the IRS has not modified its definition of "charitable" since 1983, it has continued to review compliance with these rulings on a case-by-case basis and has rejected any suggestion that a hospital or other institution will qualify as nonprofit merely because it provides health care to the general population.

Geisinger Health Plan v. Commissioner of Internal Revenue Service, 30 F.3d 494 (3rd Cir. 1994)(“Geisinger II”) is an important illustration of the IRS's insistence that a health care institution must meet the definition of a "charitable" institution in order to qualify for tax exemption. In an earlier decision by the Tax Court, Sound Health Association v. Commissioner, 71 T.C. 158 (1978), the court held that the appropriate standard for determining whether an HMO-type heath plan was nonprofit was akin to that used for hospitals. Thus, like hospitals, the health plan was not required to provide free care in order to show community benefit. In Geisinger Health Plan v. Commissioner or Internal Revenue, 985 F.2d 1210 (3d Cir. 1993) ("Geisinger I") the Third Circuit distinguished Sound Health. The court looked at the factors involved in Sound Health such as the plan's open subscribership, its operation of an emergency room, its operation of an ambulance service, and an established scientific research program. The plan under consideration in Geisinger I, however, was an IPA type of HMO, which arranged for the provision of services to subscribers by contracting with independent individual and institutional providers (many of which were affiliated with the plan's parent organization and some of which were tax exempt). The Third Circuit held that the “determination must be based upon the totality of the circumstances, with an eye toward discerning whether the HMO in question benefits the community in addition to its subscribers.” Under this view, GHP did not qualify for tax-exempt status. Significantly, the court considered the fact that the HMO had a program to subsidize the premiums of subscribers. Assisting only those who "belong" to an organization is not necessarily a "community benefit" (particularly where the plan subsidized only a small number of such persons).

In Geisinger II, the plan argued that it should be given tax exemption because it was an integral part of other tax-exempt organizations. Despite the fact that the plan's “parent” and eight other subsidiary organizations were tax-exempt, the plan failed to convince the court that its charitable character was enhanced by virtue of its connection to these other entities. 

7. Even if a hospital or other institution qualifies under the definition of "charitable," in order to maintain its tax-exempt status an institution must also comply with a number of other requirements. For example, the IRS statute also requires that "no part of [the institution's] net earnings inures to the benefit of any private individual or shareholder." 26 U.S.C. § 501(c)(3)(A). This has posed complicated problems for hospitals in their attempt to retain and recruit physicians and other personnel. See Rev. Rul. 1997-18 I.R.B. 8 (outlining acceptable incentives for recruiting physicians).

Moreover, even if an organization qualifies as tax exempt, some portion of its income may be nonetheless taxable if it "results from a trade or business, regularly carried on, that is not 'substantially related' to the entity's exempt purpose." See 16 U.S.C. §§ 511(a), 512(a)&(b). This "unrelated business income" requirement has proven to be problematic for hospitals. For example, the IRS has generally accepted income from gift shops and parking lots as "related" to a hospital's "charitable" purpose, but has often denied such status to income from pharmacies, laboratories, or related businesses. 

8. Some state and local governments have taken a more aggressive posture than that of the IRS in defining the requirements that must be met by hospitals and other health facilities to qualify for exemption from state property and income taxes. 

In Utah County v. Intermountain Health Care, Inc., 709 P.2d 265 (Utah 1985) the property tax exemption of two nonprofit hospitals owned by Intermountain Health Care, a large hospital network, was challenged by the local government on state constitutional grounds. Although they qualified for federal tax exemption, the Utah Constitution required that property be used exclusively for either religious worship or charitable purposes in order to be tax exempt.  The Utah Supreme Court set forth several factors for tax exemption: Is there provision of services without immediate expectation of material reward? Is the enterprise supported by gifts and donations? Is there evidence that charity care is provided without being offset by partial payment, co-payments, or other compensation? Is a “profit” being generated? Is there any dividend, benefit, or other private inurement?

The court found that the two Intermountain Health Care hospitals derived all operating revenues from patient charges and devoted less than 1 percent of their gross revenues to charity care. Only a miniscule amount of revenue was derived from gifts and donations. Although there were not dividends or other private inurement, the hospitals consistently made a profit. This profit was channeled back into the greater Intermountain Health Care enterprise, which used it to bolster an already sophisticated management staff and increase capital purchases of buildings and equipment. There was no evidence indicating that the government's burden in caring for the poor was alleviated in any way by these two hospitals. Based on these findings, the Supreme Court, in a 3-2 split opinion, held that these two hospitals did not qualify for property tax exemption.  

The Intermountain decision attracted considerable attention because the court's definition of a "charitable" hospital for state tax purposes differed so markedly from that of the IRS for federal tax purposes. Indeed, the decision reads as a supporting brief for the argument that the modern American hospital has become a profit-driven, business enterprise -- and not an institution that is "promoting health." Nonetheless, most other jurisdictions have rejected similar challenges to the tax-exempt status of hospitals, even under circumstances that parellel those in the Utah case. See, e.g., Mingledorff v. Vaughan Regional Medical Center, Inc. 682 So. 2d 415 (Ala. 1996). Even Utah has retreated from its original position. See Howell v. County Board of Cache County, 881 P.2d 850 (Utah 1994). 

A few cases, however, have followed Intermountain's lead. In Central Vermont Hospital, Inc. v. Town of Berlin, 164 Vt. 456, 672 A.2d 474 (Vt. 1995), a nonprofit skilled nursing facility (SNF) leased property owned by a nonprofit hospital. The SNF and the hospital were both subsidiaries of the same holding company, Central Vermont Medical Center; the SNF gave preference to patients being discharged from the hospital. In addition the SNF served a patient population that was largely composed of Medicaid patients. Nevertheless, the Supreme Court of Vermont held the SNF did not qualify as a “home” within the meaning of applicable property tax exemptions, nor was it an integral part of the hospital. See also Alivio Medical Center v. Illinois Department of Revenue, 299 Ill. App. 3d 647, 703 N.E. 2d 189 (1998).  

Enterprises such as hospital-owned or operated fitness centers, medical office buildings, and gift shops also have been subject to state taxes even though they are part of a nonprofit hospital. See, e.g., Bethesda Healthcare, Inc. v. Wilkins, 101 Ohio St. 3d 420, 806 N.E.2d 142 (2004) (hospital qualified as nonprofit but fitness center that charged most of its users did not); Rhode Island Hospital v. City of Providence, 693 A.2d 1040 (R.I. 1997) (although medical office building was owned and used by hospital, the small part of it rented to area physicians was subject to tax). Even religious hospitals have failed to meet the tests for tax exemption with ancillary enterprises. See, e.g., St. Clare Hospital of Monrow Wisconsin, Inc., 209 Wis. 2d 364, 563 N.W.2d 170 (1996) (clinic building, physically connected to the hospital and used for hospital-employed physician offices was not tax-exempt). 

For a good case study of the questionable practices of one nonprofit hospital and the potential violations of both state and federal law, see the investigation of Fairview Health Services conducted by the attorney general in Minnesota in 2004 found at http://www.ag.state.mn.us/consumer/consumerprotection050131 (last visited September 2005).

B. STATE AND FEDERAL EFFORTS TO REGULATE THE QUALITY, DISTRIBUTION AND ACCESSIBIITY OF HOSPITAL AND OTHER HEALTH FACILITIES CARE
1. Government Efforts to Regulate Quality 

Kenneth R. Wing, The Law and the Public's Health 127-39 (6th ed. 2003)






*      *      *


Given the importance of hospitals and other institutional providers in delivering health care in this country, it should not be surprising to find that government, both state and federal, has attempted a wide variety of programs to license or otherwise regulate the quality, distribution, and, in some cases, costs of American health facilities. If anything is surprising, it is that government regulation of health facilities is really a phenomenon of rather recent origins. Some state programs existed as early as the 1920s, but most state -- and all federal -- regulatory programs postdate World War II, and almost all of the serious attempts to exercise direct control over health facilities have been initiated since the 1960s. Moreover, even the more recent "command and control" types of regulatory efforts, such as the certificate-of-need programs have been subjected to considerable political constraints. In fact, government authority exercised to its fullest extent rarely has been tested in this context, and consequently, the legal constraints on that authority have been infrequently examined by the courts.


Most states have maintained hospital licensing programs at least since the late 1940s, when the establishment of a state program of hospital licensing became a prerequisite for the receipt of federal Hill-Burton funds. All states now require that hospitals, nursing homes, and some other facilities be licensed, although the scope of licensing laws and the requirements they impose vary considerably from state to state.


Health facility licensing programs generally parellel medical licensing programs. They impose standards of quality that must be met by facilities to receive and retain a license to operate. Traditionally, however, these standards were directed primarily towards the condition of the facility itself (e.g., specifying standards for equipment or for the structural integrity of buildings) and infrequently imposed requirements that affected staffing patterns, admission practices, or the quality of the services delivered. As such, licensing generally has been regarded as setting minimum standards for safe facilities, not normative standards for the delivery of care. More critically, even where state licensing standards have been directed specifically to the quality of the services available at an institution (and even though the states’ authority to enforce such standards is clearly constitutional), few state programs have been structured or administered in such a way as to permit any but the most cursory review of the performance of most health facilities. Some states, however, have attempted to make the evaluation of hospitals and other institutions incident to licensure more rigorous, particularly where licensure is coordinated with the certification and accreditation of health facilities (as described infra.)


In the 1950s, a coalition of the American Medical Association, the American Hospital Association, and the American College of Physicians and Surgeons created the Joint Commission on Accreditation of Hospitals (renamed the Joint Commission of Accreditation of Healthcare Organizations (JCAHO) in 1987.) The founders of the JCAHO claimed that their purpose was to supplement state licensing programs with a private and voluntary program of self-evaluation. More sanguine authorities have interpreted the formation of the  

JCAHO as a politically motivated attempt to preempt any further government efforts to regulate the quality of hospitals. But whatever the original motivation, the result has been the development by the JCAHO of quality standards for hospitals and of an accreditation process than have been generally regarded as more rigorous and thorough than those of state licensing programs. Moreover, although accreditation is theoretically nongovernmental and legally voluntary -- no institution is required to be accredited -- most hospitals have viewed accreditation as practically necessary.


With the enactment of Medicare in 1965, the role of the JCAHO in regulating the quality of hospitals became even more important, as did the necessity of compliance with accreditation standards. To participate in Medicare (and, after 1980, Medicaid), institutional providers were required under the federal legislation to be certified, meaning that they had to be licensed under state law, meet various requirements specifically defined in the federal statute, and meet additional standards to be developed by (the federal agency, then the Department of Health, Education, and Welfare [DHEW], later reorganized into the Department of Health and Human Services [DHHS]). . . .


The original Medicare statute allowed DHEW full discretion to develop standards for nursing homes . . . . For hospitals, however, the federal statute authorized DHEW to "set such [certification] requirements . . . necessary in the interests of health and safety . . . except that such other standards may not be higher than the comparable requirements prescribed by the [JCAHO]." DHEW interpreted this language to mean that the agency should adopt the JCAHO accreditation standards as certification standards and should certify any facility that had the JCAHO accreditation without any additional review. In 1972, however, the Medicare statute was amended to clarify the authority of DHEW to make independent judgments and to develop additional standards for certification. Nonetheless, Medicare (and Medicaid) hospital certification still depends heavily on JCAHO accreditation.


[Similar schemes for the private accreditation and certification of nursing homes and other long term care facilities developed in the 1990s, largely paralleling those for hospitals.]

In addition to programs for licensure, accreditation, and certification, health facilities also have been subject to various utilization review requirements, principally those requirements imposed by their participation in Medicaid and Medicare. As concern for the cost of Medicaid and Medicare funded services grew, even in the early years of those programs, the federal government developed a variety of utilization review requirements for institutional providers, largely involving in-house administrative audits. In 1972, Congress mandated more elaborate utilization review controls over institutional providers participating in Medicaid and Medicare and authorized the creation of Professional Standards Review Organizations (PSROs) to review the quality of services rendered by all Medicaid and Medicare providers.


. . . .


In 1982 the statutory authorization for PSROs was repealed. In its place, DHHS was given the authority to contract with peer review organizations (PROs). While the basic objectives of the program remained the same, there were many important structural changes incident to its redesignation. PROs were larger, often covering a whole state, and the state role that existed under the PSRO program was virtually eliminated. Second, while most of the actual staff work of a PRO was performed by nurses and physicians, the requirements of physician participation in the governing process were loosened, and organizations such as Blue Cross and other insurers are eligible to contract as PROs. DHHS also was mandated to write more targeted and objectively measurable goals into the PRO contracts, an obvious effort to make the PRO program more efficient and accountable -- but also more mechanical -- than its predecessor. The original PRO legislation also gave DHHS more authority to sanction providers found to be rendering unnecessary, inappropriate, or poor quality care. Equally significant, PROs were given an important role in the determination of rates of hospital reimbursment. [See discussion of DRG reimbursement infra in this chapter.]

In 2001, the PRO organizations were designated again as “quality improvement organizations” (QIOs). Theoretically, QIOs retained many of the same basic functions as their predecesors: to review the quality, necessity, and appropriateness of the services paid for by Medicare. (States are given the option of contracting with PROs and QIOs for Medicaid review but are not required to do so.) But the new name coincided with both a further reduction in funding and a clear political message to minimize any indication that the program was authorized to directly influence the behavior of providers. [See note infra this subsection for more details and recent developments.]





*      *      *

Notes and Questions on Government Programs to Regulate Quality

1. Licensing of hospitals and other health care facilities is usually assigned to the state department of health and not to an independent licensing board, as is the case with most state medical licensing programs. State departments of health typically subdivide regulatory authority by assigning responsibility to different officials for regulating long term care (usually nursing homes), acute care (usually hospitals), and any other number of groupings, depending on what types of entities are required to be licensed by the state’s statutes. Since licensing schemes differ from state to state, it is difficult to generalize about what types of health care facilities are licensed by the various states beyond naming the most obvious -- hospitals and nursing homes. Some states also require licenses for facilities such as ambulatory surgery centers, free-standing emergency centers, free-standing birthing centers, home health agencies, and smaller facilities variously designated as rest homes, domiciliary care facilities, adult day care centers, and other types of clinics or clinic-like enterprises.  In some states, the structure of these clinic-like facilities -- such as whether or not they are truly “satellite” offices -- will determine whether a license is required. In other states, discrete areas within a larger health care entity require separate licensing, as with an in-house laboratory or an in-house pharmacy. Some states also require licenses for diagnostic equipment or diagnostic testing facilities located in a non-medical setting. Under some of these statutes, services as innocuous as blood pressure screening offered as a convenience for pharmacy customers may require licensing. 

2. For most hospital and others providers, certification to participate in the Medicare and Medicaid programs is a de facto requirement. Without revenues from these programs they could not survive. Nonetheless, participation in these programs and, therefore, compliance with the certification requirements, is considered legally voluntary. This has become increasing important in the last several decades as many federal government efforts to impose regulatory controls on hospitals and other providers have not been directly imposed but added to the growing list of conditions required for certification. Among other things, since certification is legally voluntary, these regulatory efforts are subject to a minimum level of constitutional scrutiny. See discussion infra. 

For the most current federal regulations outlining the Medicare and Medicaid certification requirements, see 42 C.F.R. Part 480. For a more detailed description of certification, see CCH, Medicare & Medicaid Guide, ¶ 12,320.

3. JCAHO accreditation is also legally voluntary and legally private, meaning non-governmental. Nonetheless, JCAHO accreditation plays an important role in the decisions concerning certification. This has been the subject of some controversy. For example, in Cospito v. Heckler, 742 F.2d 72 (3d Cir. 1984), cert. den., 471 U.S. 1131 (1985), a group of psychiatric patients who lost their benefits when their psychiatric facility failed to meet the conditions of participation for JCAHO accreditation were unsuccessful in persuading the Third Circuit that the JCAHO accreditation requirement represented an unconstitutional delegation of government authority. 

Among other things, JCAHO's private status allows it to withhold its accreditation findings from public disclosure. Under the federal Medicare statute, JCAHO survey reports are protected from disclosure even though they are used as a condition of participation in the program. This too has led to some controversy. In Georgia Hospital Association v. Ledbetter, 260 Ga. 477, 396 S.E.2d 488 (1990), a newspaper sought information about some hospitals’ survey findings, citing provisions of the Georgia Open Records Act (since Medicaid is a state program); the hospitals argued that the findings were the result of protected (under another state law) peer review and should not have to be disclosed. The Georgia Supreme Court ruled that JCAHO is not a peer review organization because it is not comprised primarily of peers; it also held that federal law preventing disclosure was not binding upon the state.

4. A 1999 report issued by the DHHS Office of the Inspector General (OIG) found that JCAHO surveys were unlikely to detect substandard care delivered by hospitals and their providers. The surveys are collegial in tone, rather than regulatory. Moreover, because of their educational focus, scheduled nature, and prescribed structure, there is little opportunity for any in-depth review of hospital care. Further limiting the regulatory effect, according to the OIG, is the fact the federal agency has placed few demands on JCAHO in terms of accountability and provided merely deferential feedback to the JCAHO over the years. The also recommended JCAHO move conduct more unannounced surveys, increase the stringency of its reviews and determinations, seek to review patient charts on a random basis, increase its response to complaints and disseminate more information to both the agency and the public. DHHS, OIG, The External Review of Hospital Quality: A Call for Greater Accountability (July 1999). 

5. The (PSRO renamed PRO renamed) QIO program is somewhat of an enigma. Given the potential reach of the program and its unique function -- to review the quality of services rendered by both institutional and individual providers to Medicare (and, if a state so chooses, Medicaid) beneficiaries -- it is somewhat surprising that it has led to relatively few legal or political controversies. Indeed, the program has a remarkably low profile in health policy debates. In large part this reflects the reality of its implementation. The QIO program, like its predecessors, has been limited by both technical and budgetary constraints. Not all services provided by all Medicare providers are subject to QIO review. Each QIO contracts separately with DHHS according to its ability to perform various forms of QIO review and in accordance with the priorities outlined in federal "Scope of Work" guidelines published periodically by DHHS. In the last decade, the focus of these activities has shifted away from reviewing services provided on a case-by-case basis and toward statistical analysis of identified problem areas and targeted demonstration projects. The QIO program still has the authority to investigate individual complaints and their findings can result in civil fines or other sanctions for providers. But these latter types of activities represent only a small part of the current work of the program, in part by the design of the program, in part because of the limited resources available for sanction activities. For an overview of current activities, see CCH, Medicare & Medicaid Guide, ¶¶ 12,855-12,890. For a recent decision reviewing the role of these organizations in investigating complaints from individual Medicare recipients, see Public Citizen, Inc. v. Department of Health & Human Services, 332 F.3d 654 (D.C. Cir. 2004). For a somewhat different set of activities addressing some of these same problems, see subsection 5 infra in this chapter.
2. Certificate of Need and Other Governmental Efforts to Regulate the Distribution of Health Facilities

CHILDREN'S HOSPITAL AND MEDICAL CENTER v. DEPARTMENT OF HEALTH, 95 Wash. App. 858, 975 P.2d 567 (1999)

Hunt, J.






*    *    *


Children's Hospital and Medical Center (Children's) is a 208‑bed acute care pediatric hospital in Seattle. Until 1997, Children's was the only hospital in Western Washington that offered the full range of specialized pediatric cardiac care services, including pediatric open heart surgery, elective therapeutic cardiac catheterization, and nonemergent interventional cardiology procedures. (footnotes omitted) In 1997, Children's handled 443 cardiac catheterization cases and 381 pediatric open heart surgery cases, performing 35 different procedures. The three most common procedures comprised only 30 percent of the total cases. Many of the other procedures are performed only once or twice a year.


. . . .


 In May 1997, Tacoma General Hospital (Tacoma General), located about 40 miles from Children's, sought a determination from the Washington State Department of Health (Department) that it could begin performing certain pediatric cardiac services and operations without the Department's first undertaking a Certificate of Need (CN) review under RCW 70.38. (footnote omitted) In a letter dated July 11, 1997, the Department declared that CN review was not necessary because pediatric services would be split between Tacoma General and Mary Bridge Children's Hospital (Mary Bridge), located in the same building complex: Tacoma General would perform all pediatric open heart surgery and/or pediatric percutaneous translumenal coronary angioplasty (PTCA)(footnote omitted) services, while Mary Bridge would provide post‑surgical care. (footnote omitted)

On August 8, 1997, Children's filed a petition for judicial review (footnote omitted) of the Department's determination that no CN review was necessary before Tacoma General could begin performing pediatric open heart surgery and PTCA services. Children's contended that: (1) pediatric open heart surgery is a "new tertiary health service" for Tacoma General under RCW 70.38.105(3) and (4)(f), for which CN review is mandatory; and (2) WAC 246‑310‑020(1)(d)(i)(G) defines pediatric open heart surgery as a "specialized inpatient pediatric service," for which CN review is also mandatory. Children's did not seek to prevent Tacoma General from offering these services; rather, it sought to compel the Department to conduct CN review to determine whether another provider of pediatric open heart surgical services is warranted for this region.


. . . .


After a trial on briefs and affidavits, the superior court found that Children's was not entitled to relief under RCW 34.05.570(4), (footnote omitted) affirmed the Department's determination, and dismissed Children's petition for judicial review.


. . . .

. . . Children's alleges that the Department's determination, that CN review was not necessary, is contrary to law and is arbitrary and capricious, under subsections (ii) and (iii), respectively. An agency action is arbitrary or capricious when the action is a "willful and unreasoning action in disregard of facts and circumstances." (citation omitted)


. . . .

A. "NEW TERTIARY HEALTH SERVICE"

Certificate of Need review is required before a hospital can institute a "new tertiary health service." (footnote omitted) A "new tertiary health service" is a "tertiary health service" that was "not offered on a regular basis by, in, or through such health care facility . . . within the twelve‑month period prior to the time such services would be offered[.]" RCW 70.38.105(4)(f).


 RCW 70.38.025(14) defines "tertiary health service" as "a specialized service that meets complicated medical needs of people and requires sufficient patient volumes to optimize provider effectiveness, quality of service, and improved outcomes of care." The Department has further defined the term "tertiary health services" to include the following:

(A) Specialty burn services[;]


(B) Intermediate care nursery and/or obstetric services level II[;]


(C) Neonatal intensive care nursery and/or obstetric services level III[;]


(D) Transplantation of specified solid organs[;]

(E) Open heart surgery and/or elective therapeutic cardiac catheterization including elective percutaneous translumenal coronary angioplasty (PTCA)[;]


(F) Inpatient physical rehabilitation services level I[; and]


(G) Specialized inpatient pediatric services.

(citation omitted)

We agree with Tacoma General and the Department that pediatric open heart surgery was subsumed within one of the above "tertiary health service" categories. We disagree, however, that the appropriate category is the general "open heart surgery" category. WAC 246‑310‑020(1)(d)(i)(E). We hold that:  pediatric open heart surgery is not simply a subcategory of general "open heart surgery" under WAC 246‑310‑020(1)(d)(i)(E); rather, pediatric open heart surgery constitutes a "tertiary health service" falling within the "specialized inpatient pediatric services" category of WAC 246‑ 310‑020(1)(d)(i)(G).

1. ADULT AND PEDIATRIC OPEN HEART SURGERY DISTINGUISHED

WAC 246‑310‑261 clearly differentiates between pediatric and nonpediatric open heart surgeries. (footnote omitted) WAC 246‑310‑261(5)(e) specifically defines "open heart surgeries" as excluding "[a]ll pediatric surgeries (ages fourteen and under). . . ." WAC 246‑310‑261(3)(b) requires that hospitals seeking CN for general (adult) open heart surgery must demonstrate that they can meet "one hundred ten percent of the minimum volume standard" and that the surgeries counted toward this standard "must be appropriate for the proposed program (i.e., pediatric and recognized complicated cases would be excluded )." (Emphasis added.) (footnote omitted) Thus, under its own regulations, the Department treats pediatric and nonpediatric heart surgeries differently for CN purposes.

2. EXCLUSIVITY OF DEPARTMENT'S ROLE IN CN REVIEW

Neither the Department nor Tacoma General disputes that pediatric open heart surgery qualifies under the Department's list of factors for determining whether a service is "tertiary" . . . .

. . . In reviewing whether the Department has followed the law, we independently examine these "tertiary service" factors because the Department's own regulation provides that it "shall" consider these factors and the record shows that it did not. We therefore reject the Department's argument that its omission of "pediatric open heart surgery" from its list of "tertiary health services" means that pediatric open heart surgery is no longer a separate "tertiary health service," apart from general open heart surgery.

3. PERIODIC REVIEW OF LIST

Likewise, we reject Tacoma General's argument that this list of factors merely establishes a procedure for the Department's use in periodically revising its permanent list of "tertiary health services." Nothing suggests that periodic review of the Department's list is the only time the Department is required to determine whether a particular service is a "tertiary health service." . . .

4. SPECIALIZED INPATIENT PEDIATRIC SERVICE

The Department's list of "tertiary health services" includes "specialized inpatient pediatric services," defined as follows: "The service is designed, staffed, and equipped to treat complex pediatric cases for more than twenty‑four hours." WAC 246‑310‑020(1)(d)(i)(G). Children's argues that pediatric open heart surgery clearly falls within this definition. The Department and Tacoma General argue that this category is inapplicable because pediatric open heart surgical procedures do not last more than 24 hours and, therefore, pediatric heart patients are never at Tacoma General more than 24 hours; instead, they are immediately transferred to Mary Bridge for post‑ surgical care. The Department and Tacoma General further argue that the Department intends this regulation to be applied in a "programmatic"  (footnote omitted) sense rather than to specific services.

. . . [T]he plain language of the regulation refers to "complex pediatric cases," not "procedures," lasting longer than 24 hours. WAC 246‑ 310‑020(1)(d)(i)(G).(Emphasis added)(footnote omitted) Moreover, the regulation does not use as a threshold the length of a patient's stay at one particular facility; rather, it focuses on whether a patient's "case" requires more than 24 hours of treatment. The Department and Tacoma General do not dispute that pediatric heart surgery "cases" require treatment for more than 24 hours because "cases" include recovery time, which exceeds 24 hours.   Thus, it is immaterial that the surgical procedures themselves seldom last longer than 24 hours. (footnote omitted)


We give no deference to an agency's interpretation of legislation where the language of the statute is unambiguous. (citation omitted) The Department's interpretation of the term "specialized inpatient pediatric services," as applying only in a "programmatic" sense, is inconsistent with the plain language of both its own regulation . . . .

B. LEGISLATIVE ACQUIESCENCE


Tacoma General argues that, although the Legislature has amended the CN law several times since its passage in 1979, it has never amended either the provisions regarding the Department's list of "tertiary health services" under the WAC or the Department's interpretation of "specialized inpatient pediatric services" as applying only in the programmatic sense. Thus, Tacoma General argues, the Legislature has acquiesced in the Department's view that offering pediatric open heart surgery by a hospital that already performs adult open heart surgery does not necessitate CN review. . . .


The doctrine of legislative acquiescence does not apply in situations such as this one . . . .

. . . .

Neither Tacoma General nor the Department presented evidence that: (1) the Legislature has ever considered whether "pediatric open heart surgery" should be included on the Department's list of "tertiary health services"; or (2) the Legislature, or anyone outside the Department, is aware that the Department interprets "specialized inpatient pediatric procedure" as applying only in the "programmatic" sense. We agree with Children's that, instead of applying the doctrine of silent acquiescence, we should interpret the regulation in a manner that is consistent with both its plain language and the Legislature's intent in requiring CN review for new tertiary services. (citation omitted)

C. ARBITRARY AND CAPRICIOUS

Under the arbitrary and capricious standard, we reverse only if an agency action was "willful and unreasoning, and taken without regard to the attending facts or circumstances." . . . Judging whether an agency's decision was arbitrary and capricious involves evaluating the evidence considered by the agency in making its decision. Although we must give due deference to the "specialized knowledge and expertise of the administrative agency," . . . such deference does not extend to agency actions that are arbitrary, capricious, and contrary to law. (citations omitted)


Children's lists several factual reasons demonstrating the arbitrariness and capriciousness of the Department's determination that it need not conduct CN review of Tacoma General's request to perform pediatric open heart surgeries. . . .


Neither the Department nor Tacoma General disputes the facts upon which Children's relies. As noted above, until Tacoma General offered pediatric open heart surgery, Children's was the only hospital in western Washington performing such operations. In 1997, Children's handled 381 pediatric open heart surgery cases, including 35 different procedures, of which the three most common procedures comprised only 30 percent; many of the other procedures are performed only once or twice a year. Children's also handled 443 cardiac catherization cases in 1997.


The American Academy of Pediatrics (AAP) guidelines call for "at least 100 pediatric cardiac surgical procedures . . . per year . . . for the professional team to maintain skills." Pediatrics, Vol. 87, No. 4, April 1991, 576, 579. (footnote omitted) These guidelines are consistent with a Harvard Medical School study of the mortality rates of pediatric cardiac patients, which concluded that children who undergo heart surgery have a much lower risk of dying if the surgery is performed at a hospital which handles more than 300 cases annually. (footnote omitted) Conversely, the guidelines discourage locating multiple providers of pediatric open heart surgery within a given region because "[c]ompeting low volume programs in close geographic proximity dilute case material and make it difficult for any hospital to maintain adequate experience." . . .

Tacoma General estimates that it will perform, at most, 57 pediatric cardiac procedures per year; the number could be as low as 17. (footnote omitted) Thus, according to the medical evidence before us, Tacoma General's plans to perform pediatric open heart surgery appear to violate the AAP guidelines. Moreover, Tacoma General is not a children's hospital nor does it have a pediatrics department. Instead, it handles pediatric patients in cooperation with Mary Bridge, which is not authorized to perform pediatric open heart surgery. (footnote omitted)


Children's asserts and Tacoma General does not dispute that the vast majority of pediatric heart surgery is nonemergent. Thus, that children in the Olympia/Tacoma area must be transported to Children's should not increase mortality. (footnote omitted) Moreover, Tacoma General does not argue that there is a need for a second pediatric open heart surgery provider in the region; and it does not dispute that Children's has the ability to serve additional patients.

The Legislature implemented Certificate of Need review to maximize the quality of specialized medical care and its affordability by avoiding unnecessary duplication of services. The Legislature "authorized and directed" the Department "to implement the certificate of need program in this state pursuant to the provisions of this chapter." RCW 70.38.105(1). (Emphasis added.) Although the Department can promulgate implementing regulations, it has no power to contravene this legislative directive.

Here, the record does not reflect that the Department used any "specialized knowledge and expertise" in determining that CN review of Tacoma General's application was unnecessary. Rather, the Department's determination appears to have been based on an erroneous interpretation of the statutes and its own regulations as applied to the facts. Given the undisputed medical evidence, the language of the CN law, and the regulations interpreting it, we hold that the Department's conclusion, that CN review of Tacoma General's plan was not required by statute, was arbitrary and capricious.

D. SUBSTANTIALLY PREJUDICED


[The court then held that Children's Hospital had standing to challenge the agency action without a showing of potential economic failure if the decision was upheld.]

*      *      *

JEFF ANDERSON REGIONAL MEDICAL CENTER v. MISSISSIPPI STATE DEPARTMENT OF HEALTH, 798 So. 2d 1264 (Miss. 2001)
McRae, Justice.

*      *      *

Rush Foundation Hospital (Rush) applied for and was granted a Certificate of Need (CON) for the implementation of an additional invasive cardiac care center in the Meridian area. The Mississippi State Department of Health (Department) approved the CON. After an administrative hearing which also resulted in approval of the CON, Jeff Anderson Regional Medical Center (Jeff Anderson RMC) appealed to the Chancery Court of the First Judicial District of Hinds County alleging that the methodology employed by the Department was arbitrary and capricious and that the Department did not properly consider the cost containment purposes of the CON laws in making its decision to grant the CON to Rush. The chancellor affirmed the approval, and Jeff Anderson RMC filed a notice of appeal to this Court. . . .

Jeff Anderson RMC is an established therapeutic cardiac catheterization and open-heart surgery center servicing the Meridian area. Rush, also located in Meridian, filed an application for a CON to offer similar services in the Meridian area. Jeff Anderson RMC objected to having a similar facility serving essentially the same area arguing there is no need for duplicate services in this part of Mississippi. . . .

Jeff Anderson RMC believes the cost containment purpose of CON laws is compromised by allowing two invasive cardiac care centers in this particular area.   Jeff Anderson RMC also contends that the methodology employed by the Department in determining the population of two Alabama counties was arbitrary and capricious.

A brief explanation of the factors to be considered in evaluating a proposal in a CON application will be discussed first. The main determination to be made is need, hence the title "Certificate of Need." In this determination, the proposal must be consistent with the specifications and criteria established by the Department and in substantial compliance with the Mississippi State Health Plan. In our review, we will not determine whether there is an actual need for the Rush project. Instead, we will look to make sure there was substantial evidence to support the decision and that the decision was not arbitrary and capricious.

Mississippi is divided into seven planning areas. The Plan states that need shall be determined using designated planning areas (Cardiac Catheterization/Open-Heart Surgery Planning Areas (CC/OHSPAs)) and a minimum population base of 100,000 per planning area is required, with exception. If an applicant submits "adequate documentation acceptable to the [Department]," population outside the applicant's planning area will be considered in determining need. The Plan does not specify how a population base is to be determined, so we must look to precedent. The Department uses "market sharing" as the method of determining a population base when service areas overlap. 

Rush included in its population base calculation the population of seven Mississippi counties, five of which are within its planning area and two Alabama counties. Rush used the market sharing methodology to calculate the population base from the counties outside its planning area. Jeff Anderson RMC acknowledges that the market sharing methodology is a proper tool . . . and that out-of-state population can be considered in calculating a population basis. However, Jeff Anderson RMC argues that Rush did not submit "adequate documentation" to the Department to warrant consideration of out of area population, and therefore, the market sharing methodology was not properly applied.

Jeff Anderson RMC takes issue with the method of apportionment of counties not within the planning area as part of the population base. Jeff Anderson RMC distinguishes the HTI case and the case at bar based upon review of the Department's Staff Analysis in that case. Jeff Anderson RMC asserts that in HTI, Hinds County was within the applicant's service area but that it also had three other existing open heart service facilities. Instead of awarding the entire county population to the applicant as part of the population base, the Department gave only a percentage of the population toward the population base. The reasoning was that the discharges received by Hinds County amounted to only 1% of the total for Hinds County, and therefore, only this percentage was includable in the population base.

In light of this, Jeff Anderson RMC argues that the Department improperly gave Rush 100% of the population of the two Alabama counties noting that the definition of population base is "that proportion of the population reasonably expected to be served by the facility proposing the new service." Jeff Anderson RMC contends that this apportionment is mere speculation and is therefore, an arbitrary and capricious agency action.

While Jeff Anderson RMC's frustration is understandable, the issues before us are whether the order granting the CON was supported by substantial evidence and whether the methodology employed was arbitrary and capricious. We conclude that there was substantial evidence to support the final order and that the methodology employed was not arbitrary and capricious. Jeff Anderson RMC's points relate to a legislative process and would be more appropriately addressed by the Legislature.

We have noted that patient origin data from two-week sample periods is a sufficient method for determining service area and population base. Therefore, Rush's four two-week patient origin studies constitute "adequate documentation" as required by the Plan to allow the use of population outside the planning area to be considered in the need analysis. Also, Rush provided statistical studies concerning Alabama patients which the Hearing Officer also considered. Further, the market share methodology has been approved by this Court in many cases . . . . [T]he methodology used to determine or measure population base in any given case should not be carved in granite;  instead some flexibility is required. It is prudent to utilize the methodology that will accommodate the various and sundry circumstances found in each individual case. The objective of it all, in the final analysis, is to determine need. 

Even though the methodology employed in this case has been held valid in previous cases, it is not the only factor to be considered. As Rush points out, such factors as the number of cardiologists in an area can be considered in calculating a population base. This is especially poignant here since there is only one cardiologist serving the Meridian area through Jeff Anderson RMC.

Further, both parties offered extensive testimony and substantial evidence at the hearing. The record is voluminous. The Hearing Officer reviewed all materials before him and made extensive findings of fact and conclusions of law which were submitted to the State Health Officer with a recommendation for approval of the Rush CON. The chancery court reviewed the record and accordingly affirmed the Department's final order granting Rush the CON. We find no error in the chancery court's holding.

Jeff Anderson RMC argues that the Department ignored the CON law's cost containment purposes in approving Rush's application. The record is contrary to this point in that the Hearing Officer specifically found the approval of Rush's application to promote cost containment because Rush proposed lower rates. The Hearing Officer also noted that the Rush facility would benefit the entire community by providing a cost-effective competitor. Also, testimony from experts and Department agents included discussions of cost containment. There is substantial evidence in the record indicating that the Department properly considered cost containment in its decision.

. . . [W]e affirm the judgment of the chancery court upholding the decision of the Department. We note that this case deals with a legislative process which should be reviewed by the Legislature to evaluate whether there is a dire need or circumstance warranting the issuance of a certificate of need.

*      *      *

Notes and Questions on Certificate of Need and Other Government Efforts to Regulate the Distribution of Health Facilities

1. As discussed in Chapter 1, from the 1970s through the mid-1980s, there were various government health planning and resource allocation programs, most of which focused on the distribution of hospital care. The certificate-of-need programs were the most prominent and most important and, despite the waning popularity of health planning at both the state and federal levels, are still extant in many states. For a summary of the certificate-of-need programs in the various states, see Elena Salerno Flash, Hillary T. Fraser, & Sally T. True, Certificate of Need Regulation, in Health Care Corporate Law: Formation and Regulation (Mark A. Hall ed., 1993 & 1999 supp.). See also discussion in Section E infra in this chapter.

As noted in Chapter 1, certificate-of-need programs represent the most serious governmental efforts to directly regulate hospitals and other health facilities, at least where these programs are rigorously enforced. Most other government regulatory efforts to affect the behavior or location of health facilities are voluntary or conditioned on the receipt of government funds; compliance with certificate-of-need requirements is mandatory, at least in theory. Nonetheless, certificate-of-need programs have generally survived constitutional attack. For example, in New York, the first state to adopt a certificate-of-need program, the state's supreme court upheld the constitutionality of the program (as applied to deny a certificate of need to a nursing home) in an opinion that appeared to regard the certificate-of-need program as little different than other traditional forms of government regulation:


The legislation resulted from an exhaustive study by a joint legislative committee. Therefrom it appears that the uncontrolled construction of unnecessary or substandard hospital and nursing homes beds may be one the causes of the spiraling costs of medical care. Thus, it is unnecessary to rely on the presumption that the Legislature has investigated and found the facts necessary to support the legislation. "Where the question of what the facts establish is a fairly debatable one, we accept and carry into effect the opinion of the Legislature. . . . " Nor may courts substitute their judgment for the legislature so long as there can be discovered "any state of facts either known or which could reasonably be assumed to afford support for the legislative decision to act."

It is now recognized that the operation of so-called nursing homes bears a reasonable relation to the health, safety and welfare of a community and is subject to licensing and regulation as a valid exercise of the police power. The proliferation of such homes beyond the needs of a geographical area with spiraling costs to the users thereof bears a similar reasonable reltion to the welfare of the community and may not be found to be an invalid exercise of the police power. . . .   

Attoma v. State Department of Social Welfare, 26 A.D.2d 12, 17; 270 N.Y.S.2d 167, 171 (1966). 

Most other courts have adopted a similar view of the constitutionality of certificate-of-need programs. See, e.g., Gorden v. Allen, 24 Va. App. 272, 482 S.E.2d 66 (1997); In re Regulations Governing the State Health Plan, 135 N.J. 24, 637 A.2d 1246 (1994). See also Mount Royal Towers, Inc. v. Alabama Board of Health, 388 So. 2d 1209 (Ala. 1980). The only major exception is In re Certificate of Need for Aston Park Hospital, Inc., 282 N.C. 542, 193 S.E.2d 729 (1973)(decided on state constitutional grounds and generally discredited as authority). See also Planned Parenthood of Greater Iowa v. Atchison, 126 F.3d 1042 (8th cir 1997)(denial of certificate of need to physician's office because physician performed abortions unconstitutional).

2. As demonstrated in Children’s Hospital, most of the litigation concerning certificate-of-need programs has concerned not constitutional issues, but statutory and administrative issues. In Children’s Hospital, the defendant, Tacoma General Hospital, claimed that no new certificate-of-need review was needed because the increased open heart surgeries at Tacoma General were to be performed with the post-surgical assistance of Mary Bridge Pediatric Hospital, in the same complex, under its pre-existing operation. Children’s Hospital claimed this amounted to a new service that required a complete certificate-of-need review by the Department of Health. After the department’s determination in favor of Tacoma General, seconded by the superior court, the state court of appeals was persuaded that the department’s reading of the statute was arbitrary and capricious. Thus Tacoma General Hospital was required to undergo the certificate-of-need review prior to performing pediatric open heart surgeries (which it subsequently declined to do).

Jeff Anderson is another illustration of a typical CON controversy: the real parties are two hospitals that want to offer the same specialized services to the same population. The legal battle is largely over the fine points of the administrative determination that the state agency had sufficient evidence upon which to base its conclusion that there was a “need” for the facility. There is no concern evidenced in the opinion about the constitutionality of the statutory scheme or the regulatory philosophy that underlies it.
For other decisions concerning the discretion of certificate-of-need agencies and the potential reach of such programs, see Meridian Hospitals Corp. v. Borough of Point Pleasant, 325 N.J. Super. 490, 739 A.2d 999 (N.J. Super. 1999); Dimensions Medical Center, Ltd. v. Elmhurst Outpatient Surgery Center, L.L.C. 718 N.E.2d 249 (Ill. App. 1999).

3. Occasionally a CON conflict also will give rise to an allegation of a violation of the state or federal antitrust laws. In Kottle v. Northwest Kidney Centers, 146 F. 3d 1056 (9th Cir. 1998), Kottle, a kidney specialist, filed a certificate-of-need application with the Washington State Department of Health requesting authorization to build two new kidney dialysis centers (under the same statutory scheme discussed in Children's). Northwest Kidney Centers (NWK), an established dialysis provider and the sole provider of such services in the area, opposed Kottle’s application. After the prescribed public hearing and administrative process, Kottle’s application was denied. Three years later, NWK sought a certificate-of-need to establish a new dialysis center in the same area that had been at issue in the Kottle application. Moreover, the NWK application referred to the long-standing need for a dialysis center in this location. Kottle alleged that the new NWK application exposed NWK’s opposition to the Kottle-proposed center three years before as a sham designed to preempt potential competition and maintain its monopoly. The Ninth Circuit held that NWK’s actions did not rise to the level of an antitrust violation because NWK’s activities could not be shown to be objectively baseless, nor were they consistent with a pattern of meritless positions, nor did they deprive the certificate-of-need process of its legitimacy.

3. State Common Law and Statutory Efforts to Assure Access to Health Facilities

THOMPSON v. SUN CITY COMMUNITY HOSPITAL, INC., 141 Ariz. 597, 688 P.2d 605 (1984)

Feldman, Justice.

*      *      *

Michael Jessee, plaintiff’s son, was injured on the evening of September 4, 1976. Jessee was 13 years old at the time of this accident. He was rushed by ambulance from the place of the accident (Wittman, Arizona) to the Boswell Memorial Hospital operated by Sun City Community Hospital, Inc. (Boswell) in Sun City. Among Jessee’s injuries was a transected or partially transected femoral artery. The injury was high in the left thigh and interrupted the flow of blood to the distal portion of the leg. Upon arrival at the emergency room at 8:22 p.m., Jessee was examined and initially treated by Dr. Steven Lipsky, the emergency room physician. Fluids were administered and blood was ordered. The leg injury prompted Dr. Lipsky to summon Dr. Alivina Sabanas, an orthopedic surgeon. She examined Jessee’s leg and determined that he needed surgery. Dr. Jon Hillegas, a vascular surgeon, was consulted by phone.

At some time after 9:30 p.m. Jessee’s condition “stabilized” and the decision was made to transfer him to County Hospital. There is no clear indication in the record of who ordered the transfer. Dr. Lipsky determined that Jessee was “medically transferable” but stated that “Michael Jessee was transferred for economic reasons after we found him to be medically transferable.” Dr. Lipsky had no authority to admit patients to Boswell. Dr. Sabanas, who did have such authority and who knew that Jessee needed vascular surgery, claimed that Jessee was transferable from an orthopedic standpoint.  Dr. Hillegas told Dr. Lipsky that Jessee could be transferred when “stabilized.” A witness for the plaintiff testified that “[t]he doctor at Boswell [apparently Dr. Lipsky] said [to Ada Thompson], ‘I have the shitty detail of telling you that Mike will be transferred to County . . . . ’”  A Boswell administrator testified that emergency “charity” patients are transferred from Boswell to County whenever a physician, in his professional judgment, determines that “a transfer could occur.” 

Thus, at 10:13 p.m. Jessee was discharged from the Boswell emergency room, placed in an ambulance, and taken to County. The doctors who attended to him at County began administering fluids and ordered blood. They testified that Jessee’s condition worsened but that he was eventually “stabilized” and taken to surgery at about 1:00 a.m. Jessee underwent abdominal surgery and, immediately thereafter, surgery to repair his torn femoral artery. He survived but has residual impairment of his left leg. His mother, as guardian ad litem, brought a malpractice action against Boswell and the physicians at Boswell.

The trial, hard fought and sometimes acrimonious, lasted three weeks.  The trial record reveals a confusion of the issues of duty of care and causation. In any case such as this there are two types of causation questions. The first, relating to the question of breach of duty, pertains to the cause for the transfer to another hospital. Was the patient transferred for medical or other reasons? The second question relates to the cause of injury and is concerned with whether the transfer, with its attendant movement and delay, caused a new or additional injury or aggravated any injury which already existed. The first question was answered by defense counsel in chambers, prior to any testimony being taken in the case: “We admit and stipulate that the plaintiff in this case was transferred from Boswell to County Hospital for financial reasons. There is no question about it.” This stipulation was prompted by a record which clearly indicates that the transfer was made because the type of insurance available for the patient did not satisfy the hospital’s financial requirements for admission.

Thus, as soon as he became “medically transferable,” Jessee was transferred because he lacked the necessary financial standing and not because surgery at County Hospital could be performed more quickly or by a more skilled surgeon. Nevertheless, there was some testimony at trial that other factors involved in “medical transferability” might have had some influence on the decision to transfer -- e.g. the claim that County was better prepared to take a patient immediately into emergency surgery. The court gave the following jury instructions:


Now, Defendant Boswell Hospital is a private hospital and as such may establish its own eligibility requirements regarding ability to pay. It does have a duty to provide immediate and necessary emergency care to all persons regardless of ability to pay. The hospital may properly determine a patient’s eligibility according to its own rules before admitting a patient as an in-patient for further definitive treatment, and may transfer a patient to another appropriate hospital if the patient is medically transferable.


A patient is medically transferable when in the judgment of the staff or emergency physician the patient may be transferred without subjecting the patient to unreasonable risk of harm to his life or health.

. . . . 

THE STANDARD OF CARE

The Hospital

In this state, the duty which a hospital owes a patient in need of emergency care is determined by the statutes and regulations interpreted by this court in Guerrero v. Copper Queen Hospital, 112 Ariz. 104, 537 P.2d 1329 (1975). Construing the statutory and regulatory scheme governing health care and the licensing of hospitals as of 1972, we held that it was the “public policy of this state” that a general “hospital may not deny emergency care to any patient without cause.”
In Guerrero, we referred primarily to former A.R.S. § 36-405(A) in construing the statutes governing the licensing of hospitals. We then referred to specific regulations promulgated under the authority of that statute. Subsequently, as a part of a general rewriting of title 36 in 1973, the Director of Health Services was required to adopt regulations for the licensure of health care facilities. A.R.S. § 36-405. 
As guidelines for minimum requirements, the director was mandated to use the standards of the Joint Commission for Accreditation of Hospitals (JCAH).  A.R.S. § 36-405(A). Several of the JCAH requirements are set out at length in the opinion of the court of appeals. The emergency services section of the JCAH states that “no patient should arbitrarily be transferred if the hospital where he was initially seen has means for adequate care of his problem.” JCAH, Accreditation Manual for Hospitals 69 (1976).

The “Patient’s Rights” section of the JCAH manual makes it clear that the financial resources of a patient are among the “arbitrary” considerations within the contemplation of the above language: “no person should be denied impartial access to treatment or accommodations that are available and medically indicated, on the basis of such considerations as . . . the nature of the source of payment for his care.”Id. at 23 (emphasis supplied).

Principles governing the functioning of hospitals were not left in the abstract. Specific regulations were adopted and in 1976, [a new regulation] concerning “emergency departments” provided that “general hospitals shall provide facilities for emergency care.” In addition, such hospitals were required “to have on call one or more physicians licensed to practice medicine and surgery in Arizona or resident physician or intern physician.” Our holding in Guerrero is reinforced by A.R.S. § 41-1837(A). This statute is of particular relevance in understanding the entire legislative scheme bearing on the issue of emergency care. It reads as follows:

A. When an indigent emergency medical patient is received by an emergency receiving facility from a [licensed] ambulance . . . , the county shall be liable pursuant to § 11-297.01, to the ambulance service for the cost of transporting the patient and to the facility for the reasonable costs of all medical services rendered to such indigent by the facility until such patient is transferred by the county to the county hospital, or some other facility designated by the county.

The quoted statute was in effect in 1975 when we decided Guerrero and is still in effect. It provides the answer to a serious problem. Charging hospitals with a legal duty to render emergency care to indigent patients does not ignore the distinctions between private and public hospitals. Imposition of a duty to render emergency care to indigents simply charges private hospitals with the same duty as public hospitals under a statutory plan which permits reimbursement from public funds for the emergency care charges incurred at the private hospital.



This legislative and regulatory history provides no reason to retreat from or modify Guerrero. We therefore affirm its holding that, as a matter of public policy, licensed hospitals in this state are required to accept and render emergency care to all patients who present themselves in need of such care.The patient may not be transferred until all medically indicated emergency care has been completed. This standard of care has, in effect, been set by statute and regulation embodying a public policy which requires private hospitals to provide emergency care that is “medically indicated” without consideration of the economic circumstances of the patient in need of such care. Thus, the word “cause” used in the quoted portion of Guerrero refers to something other than economic considerations. Interpreting the standard of care in accordance with the public policy defined in Guerrero, we hold that reasonable “cause” for transfer before completion of emergency care refers to medical considerations relevant to the welfare of the patient and not economic considerations relevant to the welfare of the hospital. A transfer based on the forbidden criterion of economic considerations may be for the convenience of the hospital but it is hardly “medically indicated.” Given the duty imposed in Arizona -- that a general hospital may not deny emergency care to any person without valid cause -- there are three possible defenses a hospital may raise in an appropriate facts situation: (1) that the hospital is not obligated (or capable) under its state license to provide the necessary emergency care, (2) there is a valid medical cause to refuse emergency care, (3) there is no true emergency requiring care and thus no emergency care which is medically indicated.



[The court then held that there was sufficient evidence for a jury to conclude that the transfer was a contributing cause to the damage suffered by the plaintiff's son.]











*    *    *

SIMMONS v. TUOMEY REGIONAL MEDICAL CENTER, 341 S.C. 32, 533 S.E.2d 312 (2000)

Waller, Justice.






*    *    *


P.J. McBride received medical care at Tuomey Regional's emergency room for a head injury he suffered in a moped accident. His daughter, Simmons, signed a form consenting to treatment at the emergency room that contained a provision stating, "THE PHYSICIANS PRACTICING IN THIS EMERGENCY ROOM ARE NOT EMPLOYEES OF TUOMEY REGIONAL MEDICAL CENTER. THEY ARE INDEPENDENT PHYSICIANS, AS ARE ALL PHYSICIANS PRACTICING IN THIS HOSPITAL." Simmons said she did not read the form because she was upset about her father's injuries. She believed the physicians were Tuomey Regional employees.


The emergency room physicians examined McBride, but released him without treating a serious head injury that was visible on the back of his head, Simmons alleged. The physicians apparently believed his confused state was a result of intoxication. McBride was returned to Tuomey Regional's emergency room the next day by ambulance after his condition worsened. This time, physicians diagnosed him as suffering from a subdural hematoma and transferred him to a Columbia hospital. McBride died about six weeks later of complications caused by the head injury, Simmons alleged.


Cooper, who had suffered a previous heart attack, experienced chest pains while driving. A friend drove him to Tuomey Regional's emergency room, where Cooper informed the receptionist he was having a heart attack and asked for immediate help. Cooper alleged he sat on a gurney for at least 1 1/2 hours before seeing a doctor, causing him serious injury. Unlike Simmons, he did not sign any form containing the "independent physician" statement. He believed the physicians were Tuomey Regional employees. Both Simmons and Cooper stated in affidavits they saw no signs or other indications that the physicians, working in an area that was an integral part of the hospital campus, were not Tuomey Regional employees.


Tuomey Regional signed a contract with Coastal Physicians Services, Inc. (Coastal), in 1987. The contract describes Coastal as an "independent contractor" that provides "independent‑contractor physicians" to work in Tuomey Regional's emergency room on an around‑the‑clock basis. The contract provides that, "[e]xcept as hereinafter provided and to the extent practice and professional conduct of all Hospital's medical staff members are regulated by the Hospital, the Physicians shall not be under the direction or supervision of the Hospital in performance of their Emergency Department duties."

. . . .

Coastal physicians must meet many of the same requirements as any physician who seeks staff privileges, i.e., the right to admit patients to Tuomey Regional. Coastal physicians must, for example, apply and qualify for medical staff privileges in accordance with the bylaws and regulations of the medical staff. Their professional conduct is governed by Tuomey Regional and medical staff bylaws and rules, as well as standards set by [the JACHO}, applicable statutes, and regulations of governmental bodies.

Tuomey Regional, however, maintains much more extensive control over Coastal physicians than physicians who only have staff privileges. For example, Tuomey Regional selects the emergency room medical director from among the physicians, with the consent of Coastal. Coastal physicians must remain on Tuomey Regional's premises during their shift, and must provide services to anyone who desires treatment. Tuomey Regional has the authority to prevent any physician from working in the emergency room when it "deems the clinical performance of any Physician . . . to be detrimental to the health or safety of Hospital's patients." Within five days written notice, Coastal "shall reassign that Physician from the Hospital and shall not permit him to provide further services at the Hospital without the Hospital's approval."

Tuomey Regional retains the last word in most disagreements. The contract provides that "[a]ll matters relating to the Hospital's policies, rules, regulations, services, and other items of conduct wherein the physicians may be involved, shall be determined jointly by [Coastal] and the Hospital's Chief Executive Officer, and in the event of a disagreement . . . the decision of the Hospital shall be final."

ISSUE

Did the Court of Appeals err in holding that hospitals have a nondelegable duty under the common law to render competent service to the patients of their emergency rooms?

. . . . 

DISCUSSION


It is uncontroverted that the role that hospitals play in the delivery of health care across America has changed dramatically since the days when the doctrine of charitable immunity shielded hospitals from malpractice liability.

The hospital of the early to mid‑nineteenth century would not be recognizable as such to a modern observer. "Respectable" people who fell sick or who were injured were treated by their doctors at home; only the lowest classes of society sought help in the "hospital," which was most often a separate wing on the almshouse. As late as 1873, there were only 178 hospitals in the United States, with a total of 50,000 beds. These hospitals were private charities, and their trustees were usually unable to raise sufficient funding to provide a pleasant stay. The hospital of the time was dirty, crowded and full of contagious diseases. The "nurses" were usually former patients. Doctors, who were not paid, tended the ill for a few hours per week out of a sense of charity mixed with the knowledge that they could "practice" their cures on the poor and charge young medical students for instruction in the healing arts. These young "house doctors" also worked without pay, practicing cures on the ill.
Until the 1940s, hospitals were protected from malpractice liability by the doctrine of charitable immunity. Courts and legislators reasoned that a charitable institution should devote its resources to the endeavor at hand and the greater good, not to reimbursing individuals injured by the institution's negligent acts. 
Hospitals and the medical sciences improved dramatically throughout the twentieth century, and with those improvements came a concomitant increase in the importance of hospitals' role in providing medical care. Today, hospitals compete aggressively in providing the latest medical technology and the best facilities, as well as in attracting patients and physicians who will funnel patients to them. Hospitals not only strive to be a source of pride in the local community, but they also seek to avoid operating at a financial loss. Regardless of whether they are profit‑seeking enterprises, they are run much like any large corporation and must operate in a fiscally responsible manner. Like any business dependent upon attracting individual people as customers, hospitals in the aggregate spend billions to advertise their facilities and services in a variety of media, from newspapers and billboards to television and the Internet. Among the many forces that have caused this sea change are the commercialization of the practice of medicine, the public's demand for access to modern medical technology, the prevalence and impact of government‑ funded programs such as Medicare and Medicaid, and the rise of managed care in the private sector. 
Acknowledging such changes, this Court limited the doctrine of charitable immunity . . . .

As the Court of Appeals explained in the case before us . . . the hospital itself has come to be perceived as the provider of medical services. According to this view, patients come to the hospital to be cured, and the doctors who practice there are the hospital's instrumentalities, regardless of the nature of the private arrangements between the hospital and the physician. Whether or not this perception is accurate seemingly matters little when weighed against the momentum of changing public perception and attendant public policy. 

It is against this backdrop that we are asked to decide whether the Court of Appeals properly imposed a common law nondelegable duty on hospitals with regard to physicians who work in their emergency rooms. . . .

. . . . 


The term "nondelegable duty" is somewhat misleading. A person may delegate a duty to an independent contractor, but if the independent contractor breaches that duty by acting negligently or improperly, the delegating person remains liable for that breach. It actually is the liability, not the duty, that is not delegable. The party which owes the nondelegable duty is vicariously liable for negligent acts of the independent contractor. . . .


A common carrier has a nondelegable duty to ensure that cargo is properly loaded and secured, and remains vicariously liable for injuries caused by an unsecured load. A bail bondsman has a nondelegable duty to supervise the work of his employees, and remains vicariously liable for injuries caused by those employees. A municipality has a nondelegable duty to provide safe streets even when maintenance is undertaken by the state Highway Department, and remains vicariously liable for injuries caused by defective repairs. 
Tuomey Regional mentions some of the above cases and argues they are distinguishable because in this case it is the independent-contractor physician -- not the hospital -- who controls a patient's medical treatment. Tuomey Regional also contends regulations promulgated by the state Department of Health and Environmental Control do not impose such a duty.
We find Tuomey Regional's arguments unpersuasive. The cited cases clearly illustrate that a person or entity entrusted with important duties in certain circumstances may not assign those duties to someone else and then expect to walk away unscathed when things go wrong. A principle that applies in cases of poorly repaired brick floors and sloppily loaded cargo certainly applies to situations in which people must entrust that most personal of things, their physical well‑being, to physicians at an emergency room intimately connected with and closely controlled by a hospital. . . .

[The opinion describes the alternative theory of liability by ostensible agency that has been adopted by many jurisdictions.]

. . .[O]ur decision is amply supported by law in other jurisdictions. Courts throughout the nation have struggled with this issue, and nearly all have held hospitals liable under one or more theories [either nondelegable duty or ostensible agency].

 
We also conclude it is appropriate to find a nondelegable duty in this case because apparent agency in its traditional form requires a representation by the principal (the hospital) and proof of reliance on that representation by the patient. . . . Most courts applying the apparent agency doctrine in the emergency room setting have relaxed those requirements substantially in order to hold the hospital liable, a decision criticized by some commentators. . . .


The point often made in the cases and commentary, either implicitly or explicitly, is that expecting a patient in an emergency situation to debate or comprehend the meaning and extent of any representations by the hospital ‑‑ which likely would be based on an opinion gradually formed over the years and not on any single representation ‑‑ imposes an unfair and improper burden on the patient. Consequently, we believe the better solution, grounded primarily in public policy reasons we explain below, is to impose a nondelegable duty on hospitals.


. . . . 

Tuomey Regional asserts that no public policy considerations support the Court of Appeals' conclusion. First, Tuomey Regional argues the duty is unnecessary because physicians must carry professional liability insurance, making judgments collectible. Second, holding hospitals liable will not improve care because hospitals may not practice medicine. Third, patients do not care whether a physician is a hospital employee or independent contractor, and no one in need of medical care decides where to go based upon the relationship of the physicians with the hospital. Finally, Tuomey Regional argues that the adoption of the nondelegable duty doctrine in this setting is a decision for the Legislature to make, not the courts. We disagree.

. . . . 

We reject Tuomey Regional's insistence that "hospitals may not practice medicine" ‑‑ a point it has asserted throughout this litigation. It is true that a hospital may not decide that Patient X is to receive a dose of a particular medication twice a day; nor may a hospital order that Patient Y undergo specified tests at 2 p.m. on a particular day. Only licensed physicians may make such decisions. But the "practice of medicine" encompasses a much broader range of actions than those specific directives. It includes innumerable decisions regarding the type and quality of medical equipment, staffing levels, and the renovation or addition of facilities. Hospital and emergency room administrators make countless decisions that intimately affect the "practice of medicine" all day, every day. The contract between Tuomey Regional and Coastal in the present cases illustrates how the hospital, in ways both obvious and subtle, affects and controls the practice of medicine. . . .

Furthermore, we disagree with Tuomey Regional's assertion that patients do not decide where to seek care based on the relationship between a hospital and its physicians. While an emergency room may be selected because it is the nearest one, patients in urban areas often may choose from several. Patients make those decisions based primarily on the reputation of the hospital, which it often has aggressively promoted, and not on the reputation of individual emergency room physicians. In such situations, patients understandably and correctly expect to be cared for by physicians and other staff members carefully selected and approved by the hospital.


We reject Tuomey Regional's contention that this decision should be left to the Legislature. Courts created, then eliminated, charitable immunity for hospitals. The same policy considerations at work in those cases make it proper for the courts to impose this nondelegable duty on hospitals. . . .


We conclude the Court of Appeals properly outlined and applied the public policy considerations in question. Our decision, like those made by other courts that have considered this issue and held hospitals liable under one or more theories, is grounded primarily in those considerations. Given the fundamental shift in the role that a hospital plays in our health care system, the commercialization of American medicine, and the public perception of the unity of a hospital and its emergency room, we hold that a hospital owes a nondelegable duty to render competent service to its emergency room patients.






*     *     *

Notes and Questions on State Common Law and Statutory Efforts to Assure Access to Health Facilities

1. The common law with respect to patients’ access to hospital care is grounded in the general principles of malpractice liability. Under the common law, health care providers, both individual and institutional, have no affirmative duty to administer care to any particular patient. However, once a patient has been accepted by a provider, that provider does have a duty to the patient that does not lapse until the patient no longer needs treatment. 
With regards to physicians, this “no-duty” principle is as broad as their potential liability once they have accepted a patient for care. Moreover, courts tend to find the creation of a duty even where a physician’s contact with the patient is rather minimal. For illustrations  see Bovara v. St. Francis Hosp., 298 Ill. App. 3d 1025, 700 N.E.2d 143 (1998) (triable issue of fact as to whether cardiologists who read angiogram of heart disease patient formed a physician-patient relationship); St. John v. Pope, 901 S.W.2d 420 (Tex. 1995) (on-call physician who advises emergency room to transfer patient has not undertaken duty to that patient).
The same principles apply to hospitals. Absent some state or federal statute requiring a hospital to accept a patient, or absent an undertaking to provide care, there is no general principle of common law that requires hospitals to accept any or all patients. The major exception involves hospital emergency room care. Wilmington General Hospital v. Manlove, 54 Del. 15, 174 A.2d 135 (1961), is usually cited as the first explicit articulation of this exception. In Manlove, a four-year-old child was brought by his parents to the emergency room at a private hospital; the child was suffering from high fever and diarrhea. He had failed to respond to medication prescribed two days earlier by the family's physician. The nurse on duty at the emergency room denied the child any examination or treatment by the hospital's medical staff on the grounds that the child was already under the care of a physician. The child died the next day of bronchial pneumonia. The Delaware Supreme Court rejected the hospital's argument that it had no duty to provide treatment even in an emergency unless it undertook to do so. Although relying heavily on common law principles, the Delaware court held that the "no duty" rule was inapplicable to a hospital that maintained an emergency room generally available to the public:

. . . [T]he maintenance of such a ward to render first-aid to injured persons has become a well-established adjunct to the main business of a hospital. If a person, seriously hurt, applies for such aid at an emergency ward, relying on the established custom to render it, is it still the right of the hospital to turn him away without any reason? In such a case, it seems to us, such a refusal might well result in worsening the condition of the injured person because of the time lost in a useless attempt to obtain medical aid.


Such a set of circumstances is analogous to the case of the negligent termination of gratuitous services, which creates a tort liability. 
Id. at 139.


The Manlove decision went on to limit its applicability to "unmistakable emergencies." Subsequent decisions, however, have tended to read Manlove more broadly. Many -- though not all -- other jurisdictions have followed Delaware's lead and recognized that a hospital with an emergency room must provide emergency care at least where that care is viewed as generally available. As the Wisconsin Supreme Court explained in 1973 in a factual setting similar to Manlove but in which, significantly, the denial was based on an inability to pay:

We think . . . that today with our society's emphasis upon a concern for the health of its citizens, private hospitals with emergency wards and facilities for emergency services have a duty to admit those in need of aid. It would shock the public conscience if a person in need of medical emergency aid would be turned down at the door of a hospital having emergency service because that person could not at that moment assure payment of the service. . . .

Mercy Medical Center v. Winnebago County, 58 Wis. 2d 260, 268; 206 N.W.2d 198, 201 (1973).

Some courts also have allowed the trier of facts to find that there has been an undertaking to provide care -- and, therefore, the creation of a duty -- even where the contact between the patient and the hospital was rather minimal. See, e.g., Le Jeune Road Hospital, Inc. v. Watson, 171 So. 2d 202 (Fla. Dist. Ct. App. 1965). 

2. In some states, the courts appear to be achieving the same result by blending statutory and common law theories, as illustrated by the Thompson decision. In Guerrero v Copper Queen Hospital, 112 Ariz. 104, 537 P.2d. 1329 (1975), which is cited in Thompson, the court relied upon the Arizona hospital licensing statute which required hospitals to comply with JCAHO standards requiring hospitals to provide emergency care. Guerrero reasoned that public policy requires that hospitals maintain facilities to provide emergency care, and that a hospital may not deny emergency care to any patient, regardless of the patient’s lack of residency in either the state or county, as suggested by the JCAHO requirements. By the time Thompson was decided, the state had set forth the same requirements in its licensing regulations. At least 25 states have passed specific laws requiring that hospitals provide care to emergency patients regardless of ability to pay. Some provide the basis for tort liability; a few may create criminal liability. For example, a statute in New York City makes it a misdemeanor for a general hospital to willfully deny “emergency treatment” to person actually in need of such treatment. N.Y. Public Health Law § 2805-b(2). Whether or not such treatment is needed is determined by the attending physician. The statute imposes strict liability upon public hospitals for any deliberate and voluntary refusal to provide emergency treatment regardless of motive for denial of treatment. The statute does not require a finding of “bad intent” in the refusal. 

3. As the South Carolina Supreme Court noted in Simmons, there is controversy over the use of the concepts of nondelegable duty and apparent (or ostensible) agency when holding hospitals liable for the services of physicians working within their setting. That is to say, it is not clear whether a hospital has satisfied its common law (or, in some cases, statutory) duty to treat emergencies when it has contracted with or otherwise provided for physician coverage in their emergency room. Under the concept of nondelegable duty, certain duties cannot be satisfied by delegation: The holder of the duty may still be liable for the negligence of even an independent contractor. Under apparent agency, the negligence of an independent contractor is treated as the negligence of an employee, at least under some circumstances. In the latter case, much of the controversy centers on what the patient understood about the physicians’ employment at the time care was delivered. The Simmons court, discussing the controversy, noted that traditional apparent agency principles require a representation by the hospital and proof of reliance on that representation by the patient. As discussed in Simmons, most courts applying the apparent agency doctrine in the emergency room setting have relaxed those requirements substantially. Nonetheless, the Simmons court held for the plaintiffs relying on the broader nondelegable duty concept. For another jurisdiction applying the concept of nondelegable duty to the hospital emergency room, see Jackson v. Power, 743 P.2d 1376 (Alaska 1987); cf. Ward v. Lutheran Hospitals & Homes Society Of America, Inc., 963 P.2d 131 (Alaska 1998)(refusing to hold the hospital liable because the patient was treated by her own obstetrician in the emergency room).

4. Federal Efforts to Assure Access to Health Facilities



a. The Federal Emergency Medical Treatment & Active Labor Act

ROBERTS v. GALEN OF VIRGINIA, INC., 525 U.S. 249 (1999)
PER CURIAM.

*      *      *

The Emergency Medical Treatment and Active Labor Act, 42 U.S.C. § 1395dd, (EMTALA), places obligations of screening and stabilization upon hospitals and emergency rooms who receive patients suffering from an "emergency medical condition." . . . .
Section 1395dd(a) imposes a "[m]edical screening requirement" upon hospitals with emergency departments: "[I]f any individual . . . comes to the emergency department and a request is made on the individual's behalf for examination or treatment for a medical condition, the hospital must provide for an appropriate medical screening examination within the capability of the hospital's emergency department." 42 U.S.C. § 1395dd(a). Section 1395dd(b), entitled "Necessary stabilizing treatment for emergency medical conditions and labor," provides in relevant part as follows . . . .

If any individual (whether or not eligible for benefits under this subchapter) comes to a hospital and the hospital determines that the individual has an emergency medical condition, the hospital must provide either ‑- (A) within the staff and facilities available in the hospital, for such further medical examination and such treatment as may be required to stabilize the medical condition, or (B) for transfer of the individual to another medical facility in accordance with subsection (c) of this section. . . .

Section 1395dd(c) generally restricts transfers of unstabilized patients, and § 1395dd(d) authorizes both civil fines and a private cause of action for violations of the statute.

Petitioner Wanda Johnson was run over by a truck in May 1992, and was rushed to respondent's hospital, the Humana Hospital‑University of Louisville, in Louisville, Kentucky (Humana). Johnson had been severely injured and had suffered serious injuries to her brain, spine, right leg, and pelvis. After about six weeks' stay at Humana, during which time Johnson's health remained in a volatile state, respondent's agents arranged for her transfer to the Crestview Health Care Facility, across the river in Indiana. Johnson was transferred to Crestview on July 24, 1992, but upon arrival at that facility, her condition deteriorated significantly. Johnson was taken to the Midwest Medical Center, also in Indiana, where she remained for many months and incurred substantial medical expenses as a result of her deterioration. Johnson applied for financial assistance under Indiana's Medicaid program, but her application was rejected on the grounds that she had failed to satisfy Indiana's residency requirements. Plaintiff Jane Roberts, Johnson's guardian, then filed this federal action under § 1395dd(d) of EMTALA, alleging violations of § 1395dd(b) of the Act.


. . . .

The Court of Appeals' holding -- that proof of improper motive was necessary for recovery under § 1395dd(b)'s stabilization requirement -- extended earlier Circuit precedent deciding that the "appropriate medical screening" duty under § 1395dd(a) also required proof of an improper motive.  See Cleland v. Bronson Health Care Group, Inc., 917 F.2d 266 (C.A.6 1990).  The Court of Appeals in Cleland was concerned that Congress' use of the word "appropriate" in § 1395dd(a) might be interpreted incorrectly to permit federal liability under EMTALA for any violation covered by state malpractice law. Accordingly, rather than interpret EMTALA so as to cover "at a minimum, the full panoply of state malpractice law, and at a maximum . . . a guarantee of a successful result" in medical treatment . . . the Court of Appeals read § 1395dd(a)'s "appropriate medical screening" duty as requiring a plaintiff to show an improper reason why he or she received "less than standard attention [upon arrival] . . . at the emergency room." . . .

Unlike the provision of EMTALA at issue in Cleland, § 1395dd(a), the provision at issue in this case, § 1395dd(b), contains no requirement of appropriateness. Subsection (b)(1)(A) of EMTALA requires instead the provision of "such further medical examination and such treatment as may be required to stabilize the medical condition." The question of the correctness of the Cleland Court's reading of § 1395dd(a)'s "appropriate medical screening" requirement is not before us, and we express no opinion on it here. But there is no question that the text of § 1395dd(b) does not require an "appropriate" stabilization, nor can it reasonably be read to require an improper motive. This fact is conceded by the respondent, which notes in its brief that "the 'motive' test adopted by the court below lacks support in any of the traditional sources of statutory construction. . . . [W]e . . . hold that § 1395dd(b) contains no express or implied "improper motive" requirement.

*      *      *

MARSHALL v. EAST CARROLL PARISH HOSPITAL SERVICE DISTRICT, 134 F.3d 319 (5th Cir. 1998)

Barksdate, Judge.

*      *      *

Fifteen‑year‑old Nydia Marshall was brought by ambulance to the Hospital's emergency room on 18 October 1994, because she "wouldn't move" while at school after the bell rang. Upon her arrival, Hospital personnel took her history and vital signs. She was unable to verbally communicate while at the emergency room, but cooperated when removing her clothing and watched movement of persons coming in and out of the emergency room. She was examined by Dr. Marc Horowitz, who also had several medical tests performed on her.

Dr. Horowitz diagnosed Nydia Marshall as having a respiratory infection and discharged her. He informed Shirley Marshall that her daughter's failure to communicate was of unknown etiology, and advised her to continue administering the medications which had been prescribed by the family doctor on the previous day and to return to the emergency room if the condition deteriorated. The complaint alleged that, later that same day, Nydia Marshall's symptoms continued to worsen, and she was taken to the emergency room at a different hospital, where she was diagnosed as suffering from a cerebrovascular accident consistent with a left middle cerebral artery infarction.

This action claimed that the Hospital violated EMTALA by failing to provide Nydia Marshall with an appropriate medical screening examination and failing to stabilize her condition prior to discharge. . . .

. . . .

The Act provides in relevant part:

In the case of a hospital that has a hospital emergency department, if any individual . . . comes to the emergency department and a request is made on the individual's behalf for examination or treatment for a medical condition, the hospital must provide for an appropriate medical screening examination within the capability of the hospital's emergency department, including ancillary services routinely available to the emergency department, to determine whether or not an emergency medical condition . . . exists.

42 U.S.C. § 1395dd(a).

 The Act defines an "emergency medical condition," in pertinent part, as 

(A) a medical condition manifesting itself by acute symptoms of sufficient severity (including severe pain) such that the absence of immediate medical attention could reasonably be expected to result in (i) placing the health of the individual (or, with respect to a pregnant woman, the health of the woman or her unborn child) in serious jeopardy, (ii) serious impairment to bodily functions, or (iii) serious dysfunction of any bodily organ or part. . . .

42 U.S.C. § 1395dd(e)(1). And, if the hospital determines that the individual has an "emergency medical condition", then the hospital must provide either ‑‑

(A) within the staff and facilities available at the hospital, for such further medical examination and such treatment as may be required to stabilize the medical condition, or (B) for transfer of the individual to another medical facility. . . .

42 U.S.C. § 1395dd(b)(1).

Marshall contends that [the] Hospital personnel knew that Nydia Marshall had an emergency medical condition and were very concerned about the cursory examination provided by Dr. Horowitz; that Dr. Horowitz should have performed a fundoscopic examination, cranial nerve testing, motor strength testing, and deep tendon reflex testing; and that Nydia Marshall should have been admitted to the Hospital for observation of her unexplained altered mental status. In essence, Marshall is contending that Dr. Horowitz committed malpractice in failing to accurately diagnose an emergency medical condition.

We agree with the other courts which have interpreted EMTALA that the statute was not intended to be used as a federal malpractice statute, but instead was enacted to prevent "patient dumping," which is the practice of refusing to treat patients who are unable to pay.
Accordingly, an EMTALA "appropriate medical screening examination" is not judged by its proficiency in accurately diagnosing the patient's illness, but rather by whether it was performed equitably in comparison to other patients with similar symptoms. If the Hospital provided an appropriate medical screening examination, it is not liable under EMTALA even if the physician who performed the examination made a misdiagnosis that could subject him and his employer to liability in a medical malpractice action brought under state law. Therefore, a treating physician's failure to appreciate the extent of the patient's injury or illness, as well as a subsequent failure to order an additional diagnostic procedure, may constitute negligence or malpractice, but cannot support an EMTALA claim for inappropriate screening. 
In order to avoid summary judgment, Marshall was required to present evidence showing a material fact issue as to whether the Hospital provided an EMTALA appropriate medical screening examination. But, an "appropriate medical screening examination" is not defined by EMTALA. Most of the courts that have interpreted the phrase have defined it as a screening examination that the hospital would have offered to any other patient in a similar condition with similar symptoms. It is the plaintiff's burden to show that the Hospital treated her differently from other patients; a hospital is not required to show that it had a uniform screening procedure.
. . . .

. . . [B]ecause there is no material fact issue as to whether Dr. Horowitz conducted an appropriate medical screening examination or as to his determination that Nydia Marshall did not have an emergency medical condition, the Hospital was entitled to judgment, as a matter of law, that it did not have a duty under EMTALA to provide further medical treatment, to stabilize her condition prior to discharge, or to transfer her to another facility. . . .

*     *     *

Harry v. Marchant, 291 F.3d 767 (11th Cir. 2002)

Black, Judge.

*     *     *

. . . At approximately 1:17 a.m. on November 26, 1997, Miami-Dade Fire Rescue brought Lisa Normil to the emergency room at Aventura Hospital and Medical Center (Aventura Hospital) and requested medical treatment on her behalf. Normil was seen first by Dr. Wayne Marchant, an emergency room physician, whose notes indicated a diagnosis of "pneumonia rule out sepsis."
Dr. Marchant contacted Dr. Kevin Coy, who was acting as the on-call attending physician on behalf of Normil's primary care provider, to report his diagnosis and to request permission to admit Normil into the intensive care unit (ICU) of the hospital for concentrated care and management. Dr. Coy refused to authorize admission into the ICU and instead directed Dr. Marchant to obtain a ventilation perfusion scan (VQ Scan). Dr. Marchant advised Dr. Coy a VQ Scan could not be performed because the hospital had insufficient isotopes to conduct the scan. Despite the unavailability of a VQ Scan, Dr. Coy continued to deny authorization for Normil's admittance into the ICU.
Later that morning, Dr. Marchant was able to contact Normil's primary care physician, Dr. Ali Bazzi. Approximately five hours after he was contacted by Dr. Marchant, Dr. Bazzi examined Normil in the emergency room, reviewed her available radiological evidence, and assessed her vital signs. Following Normil's examination by Dr. Bazzi, she was admitted into the ICU at Aventura Hospital. Although Dr. Bazzi prescribed antibiotics, the ICU nurse, Polly Linker, never administered the medication.
 
After Normil's admittance into the ICU, she lapsed into respiratory and cardiac failure. Dr. Christopher Hanner, a physician working at the hospital, unsuccessfully attempted to resuscitate Normil. She died at approximately 12:45 p.m.
Following Normil's death, Appellant Bernie Harry, personal representative of her estate, filed suit against Dr. Marchant, Dr. Bazzi, Dr. Hanner, Dr. Coy, Linker, and Aventura Hospital (collectively, Appellees). In his complaint, Appellant alleged Aventura Hospital violated EMTALA by failing to stabilize and treat Normil's emergency medical condition. . . . Appellant's primary allegation under EMTALA was the treatment provided to Normil was negligent and not sufficiently aggressive to treat and stabilize her condition.
. . . .

In 1986, Congress enacted EMTALA in response to widely publicized reports of emergency care providers transferring indigent patients from one hospital to the next while the patients' emergency medical conditions worsened. EMTALA was designed specifically to address this important societal concern; it was not intended to be a federal malpractice statute. Under EMTALA, hospital emergency rooms are subject to two principal obligations, commonly referred to as the appropriate medical screening requirement and the stabilization requirement. The appropriate medical screening requirement obligates hospital emergency rooms to provide an appropriate medical screening to any individual seeking treatment in order to determine whether the individual has an emergency medical condition. If an emergency medical condition exists, the hospital is required to provide stabilization treatment before transferring the individual. The sole issue before this Court is the extent to which EMTALA requires a hospital to provide stabilization treatment to a patient with an emergency medical condition who is not transferred. 

As with any question of statutory interpretation, we begin by examining the text of the statute to determine whether its meaning is clear. . . . The stabilization requirement of EMTALA, 42 U.S.C. § 1395dd(b)(1), provides in relevant part: 

(b) Necessary stabilizing treatment for emergency medical conditions and labor. 
(1) In general. 
If any individual (whether or not eligible for benefits under this subchapter) comes to a hospital and the hospital determines that the individual has an emergency medical condition, the hospital must provide either -- 
(A) within the staff and facilities available at the hospital, for such further medical examination and such treatment as may be required to stabilize the medical condition, or 
(B) for transfer of the individual to another medical facility in accordance with subsection (c).
The term "to stabilize" is specifically defined by the statute. Under EMTALA, the term "to stabilize" means "with respect to an emergency medical condition . . . [a hospital must] provide such medical treatment of the condition as may be necessary to assure, within reasonable medical probability, that no material deterioration of the condition is likely to result or occur during the transfer of the individual from a facility." When a statute includes an explicit definition, that definition must be followed, even if it varies from the term's ordinary meaning. Thus, to the extent the definition of "to stabilize" departs from its common or ordinary usage, the statutory prescription governs.
In order to accurately determine the requirements of EMTALA, we must insert the definition of the term "to stabilize" where the term is used in the statute. . . . Reading the statute in its specifically defined context, it is evident EMTALA mandates stabilization of an individual only in the event of a "transfer" as defined in EMTALA. 

By limiting application of the stabilization requirement to patient transfers, the statutory structure makes sense. The statute is logically structured to set forth two options for transferring a patient with an emergency medical condition: a hospital must either provide stabilization treatment prior to transferring a patient pursuant to subsection (A), or, pursuant to subsection (B), provide no treatment and transfer according to one of the statutorily recognized exceptions. Hence, the stabilization requirement only sets forth standards for transferring a patient in either a stabilized or unstabilized condition. By its own terms, the statute does not set forth guidelines for the care and treatment of patients who are not transferred. This construction gives full effect to the language and structure of the stabilization requirement. . . . 

Where the language of a statute is unambiguous, as it is here, we need not, and ought not, consider legislative history. . . . Regardless of its clarity or specificity, we do not give legislative history more weight than unambiguous statutory language because "[t]he statutory language itself is the principal battlefield where the warring interests struggle against each other, and it is to that battlefield we should look for the results of the battle." . . .
Despite this important elementary principle of statutory construction, "sometimes judges . . . cannot resist the temptation to set out [legislative] history." . . . We likewise succumb and examine the legislative history of EMTALA. 

The legislative history of EMTALA indicates it was intended to prevent "patient dumping," the practice of some hospital emergency rooms turning away or transferring indigents to public hospitals without prior assessment or stabilization treatment. In enacting EMTALA, Congress was concerned with widespread reports of emergency rooms "dumping" indigent patients from one hospital to the next without regard to the patients' medical conditions. Congress' solution was to guarantee patient entry into the medical system via mandatory appropriate medical screenings and stabilization prior to transfer. . . . The primary legislative goal of EMTALA was remedying the problem of inappropriate patient transfers by hospitals. . . .


. . . .

To date, cases from other Circuits discussing EMTALA's stabilization requirement have addressed only tangential issues arising out of an alleged failure to provide an appropriate medical screening, an alleged failure to stabilize an emergency medical condition prior to an actual transfer, or a combination thereof. We, therefore, rely solely on the clear language of the statute in reaching our conclusion.
. . . In so holding, we recognize Appellant is not without recourse. Remedies provided by state malpractice and tort law remain available to redress negligent patient care by hospitals. Accordingly, the judgment of the district court is affirmed . . . .

*     *     *
Notes and Questions on EMTALA

1. The Roberts case was remanded and eventually went to trial. A jury found for the defendants. The verdict was upheld on appeal. Roberts v. Galen of Virginia, Inc., 325 F.3d 776 (6th Cir. 2003).
2. As all courts seems to agree, the basic impetus for the Emergency Medical Treatment and Active Labor Act (EMTALA) was congressional concern that hospitals were “dumping” indigent and other undesirable patients. As one result, some of the early cases interpreting the EMTALA held that a plaintiff must show that the refusal to provide care or the transfer was based on financial concerns. However, later cases, including Cleland v. Bronson Health Care Group, 917 F.2d 266 (6th Cir. 1990), have held that EMTALA’s provisions apply to all patients who present for treatment regardless of financial and social status. See also Collins v. DePaul Hospital, 963 F.2d 303 (10th Cir. 1992); Brooker v. Desert Hospital Corp., 947 F.2d 412 (9th Cir. 1991.

As the Supreme Court noted in Roberts, the Sixth Circuit in the Cleland decision also attempted to affix an improper motive or intent requirement in considering violations of EMTALA. In a footnote, the Court noted that the Cleland interpretation of EMTALA was in conflict with the law of other circuits which do not require an improper motive. See, e.g., Summers v. Baptist Medical Center Arkadelphia, 91 F.3d 1132 (8th Cir. 1996). Note, however, the Court did not explicitly invalidate the Cleland interpretation of EMTALA although it strongly implied that it was incorrect.
3. EMTALA sets forth three major sets of requirements. The first of these is a screening or triage requirement. 42 U.S.C. § 1395dd(a). The second creates the hospital's obligation to "stabilize" the patient. 42 U.S.C. § 1395dd(b). The third defines the circumstances under which the hospital can transfer a patient to another facility. 42 U.S.C. § 1395dd(c). While each of these requirements can be viewed separately, they are obviously interrelated. They also have generated a tremendous amount of case law during the relatively short life of EMTALA. 

In Marshall, the Fifth Circuit outlined in detail the different ways the circuit courts have interpreted EMTALA's “appropriate medical screening examination." Some use a “patient treated differently than others” standard; other courts have looked at whether the “hospital did not follow its own standard procedures.” Several other cases have established that liability under EMTALA does not attach if the screening examination fails to discern the emergency or results in a negligent misdiagnosis. See, e.g., Gatewood v. Washington Healthcare Corp., 933 F.2d 1037 (D.C. Cir. 1991); Urban v. King, 43 F.3d 523 (10th Cir. 1994). In addition, some courts have required that the examination be one that is reasonably calculated to identify an emergency medical condition. See Correa v. Hospital San Francisco, 69 F.3d 1184, 1192 (lst Cir. 1995), cert. denied, 517 U.S. 1136 (1996) (a hospital fulfills its statutory duty to screen patients in its emergency room if it provides for a screening examination reasonably calculated to identify critical medical conditions that may be afflicting symptomatic patients). For a recent decision attempting to assess these prior decisions, see Reynolds v. Maine General Health, 217 F.3d 78 (1st Cir. 2000).

4. In Lopez-Soto v. Hawayek, 175 F.3d 170 (1st Cir. 1999) the First Circuit held that EMTALA’s requirements concerning the transfer of patients were not limited to those who presented themselves for screening at the emergency room. The court rejected the lower court’s decision that, because EMTALA was a federal “anti-dumping” statute guarding access to emergency services, the transfer requirements only applied to emergency departments. Some other courts follow Lopez-Soto in this regard. In 2003, however, the federal regulations were amended in an attempt to overrule this aspect of the Lopez-Soto decision and to limit the application of the EMTALA requirements to people who enter the hospital though the emergency room (under most circumstances). see 42 C.F.R. § 489.24, as amended by 68 Fed. Reg. 53262 (2003).

5. The EMTALA requirements of 42 U.S.C. § 1395dd(c) are particularly important because they allow a hospital to avoid providing further treatment to patients they must screen and stabilize. Under section (c), if the patient is not stable or is in active labor, the patient may only be transferred if: 1) the patient requests transfer; 2) the physician certifies that the benefits of the transfer outweigh the risks; 3) the receiving hospital agrees to accept the transfer patient; and 4) the patient must be transported in an appropriate vehicle, with appropriate personnel and equipment, accompanied with appropriate medical records from the transporting hospital. 

What is not clear is what can be done with the patient who cannot or will not be transferred but whom the hospital does not want to accept for further treatment. If the patient does not have an emergency medical condition or is not in active labor, the EMTALA transfer restrictions apparently do not apply.  See Reynolds v. Mercy Hospital, 861 F. Supp. 214 (W.D.N.Y. 1994 (patient admitted for elective procedure and later transferred has no cause of action under EMTALA). Similarly the transfer provisions apparently do not apply to a patient who leaves the facility against medical advice or without permission. Indeed, EMTALA does not require that the emergency complaint be completely alleviated; even a patient in critical condition may be deemed stabilized. See Brooker v. Desert Hospital, Inc., 947 F.2d 412 (9th Cir. 1991); Thornton v. Southwest Detroit Hospital, 895 F.2d 1131 (6th Cir. 1990). However, when the patient’s condition deteriorates -- becoming unstable -- stabilization may be required, even in the face of a terminal condition. See In the matter of Baby “K”, 16 F.3d 590 (4th Cir. 1994) (emergency respiratory support must be supplied to anencephalic infant at parent’s request despite hospital and doctor’s contention that such treatment is inappropriate). Notwithstanding these exceptions, the unstated assumption of EMTALA is that stabilized patients can be discharged without a risk of violating EMTALA. There is no requirement of continued hospitalization.
The Harry decisions raises an even more fundamental question: If the patient is not transferred, does the patient have to be stabilized at all? Under the view adopted by the Eleventh Circuit, the sole purpose of stabilization is to prepare the patient for transfer. If this opinion is correct, then the EMTALA requirement is little more than one that opens the emergency room door, requires an examination (presumably comparable to that given non-EMTALA admissions), and governs the conditions of transferif there is one. Note that this narrow view of EMTALA has not been explicitly followed by other circuits or endorsed by the Supreme Court.
6. In Johnson v. University of Chicago Hospitals, 982 F.2d 230 (7th Cir. 1992), the Seventh Circuit addressed a somewhat different issue: Whether the "comes to the emergency room" language of EMTALA applies if the patient does not arrive at the hospital. In that case, the ambulance service contacted the nearest hospital and requested to bring an emergency patient to the hospital despite the fact that the hospital had declared a "by-pass" situation, which it was allowed to do under the city's ambulance-service plan. The court rejected the plaintiff's EMTALA claim, arguing that EMTALA does not apply until the patient actually arrive at the hospital. See also Miller v. Medical Center of Southwest Louisiana, 22 F.3d 626 (5th Cir. 1994).

In 1994, when HHS finally issued the initial set of implementing regulations for EMTALA, they endorsed this particular interpretation of EMTALA:

Comes to the emergency department means, with respect to an individual requesting examination or treatment, that the individual is on the hospital property (property includes ambulances owned and operated by the hospital, even if the ambulance is not on hospital grounds). An individual in a nonhospital-owned ambulance on hospital property is considered to have come to the hospital’s emergency department. An individual in a nonhospital-owned ambulance off hospital property is not considered to have come to the hospital’s emergency department, even if a member of the ambulance staff contacts the hospital by telephone or telemetry communications and informs the hospital that they want to transport the individual to the hospital for examination and treatment. In such situations, the hospital may deny access if it is in “diversionary status,” that is, it does not have the staff or facilities to accept any additional emergency patients. If, however, the ambulance staff disregards the hospital’s instructions and transports the individual on to hospital property, the individual is considered to have come to the emergency department.

42 C.F.R. § 489.24(b). For a rather broad interpretation of this regulation, see Arrington v. Wong, 237 F.3d 1066 (9th Cir. 2001).

7. Violations of EMTALA can result in penalties and fines for both the hospital and the individual physician. (For a discussion of the liability of individual providers, see Burditt v. Department of Health & Human Services in Chapter 5.) Hospitals that violate EMTALA risk termination or suspension of their Medicare and Medicaid provider status -- a significant penalty given the fact that Medicare and Medicaid finance about half of hospital costs. In addition, the hospital may be assessed civil monetary penalties of up to $50,000. Moreover, a medical facility, generally a hospital that subsequently accepts the patient, suffering harm (financial loss) as a result of the violation may bring civil action against the violator to obtain damages for the financial loss and equitable relief. Finally, there is provision for civil enforcement: An individual may bring suit for personal harm suffered against the hospital and recover those damages available under applicable state law. See 42 U.S.C. § 1395dd(d). Note, however, that damages available under this civil action may be limited by state law caps on malpractice damages. See Powers v. Arlington Hospital Association, 42 F.3d 851 (4th Cir. 1994).

8. Note that state common law and statutory requirements imposed on hospitals and other providers, as discussed in the previous subsection of this chapter, are independent of EMTALA. That is to say, many of the cases discussed in this subsection were also brought under state law claims as well as EMTALA. Others were brought exclusively under EMTALA (where, for example, the state law claims were unavailable because of the state's statute of limitations). What is important to note is that EMTALA is far more specific than the common law requirements in most jurisdictions and, at least in terms of the limits on a hospital's discretion to transfer a patient, EMTALA's requirements are stricter than those that have been applied under common law principles in most jurisdictions. Claimants who bring successful actions under EMTALA in federal court also are eligible for an award of attorney’s fees. 
b.  Title VI of the Civil Rights Act and Other Anti-Discrimination 

             Statutes

Linton v. Tennessee Commissioner of Health and Environment, 779 F. Supp. 925 (M.D. Tenn 1990), aff’d 65 F.3d 508 (6th Cir. 1995), cert. denied, 517 U.S. 1155 (1996)

Nixon, Judge.

*      *      *

Plaintiffs are before the Court seeking to enjoin a Tennessee policy through which only a portion of the beds in Medicaid participating nursing homes are certified to be available for Medicaid patients. Plaintiffs allege that this policy artificially limits the accessibility of nursing home care to indigent Medicaid patients and fosters discrimination against indigent patients by nursing homes. Plaintiffs claim that, as a result of the challenged policy, they and other individuals similarly situated face delay or outright denial of needed nursing home care, as well as displacement from current residency in nursing home facilities. Plaintiffs bring this action under . . . Title VI of the Civil Rights Act of 1964. . . .

The present case was initiated on December 1, 1987 on behalf of Mildred Lea Linton. Ms. Linton suffers from rheumatoid arthritis and has been a patient for four years at Green Valley Health Care Center in Dickson, Tennessee [hereinafter "Green Valley"]. A Medicaid patient who had been receiving skilled nursing facility (SNF) level care throughout her stay, the plaintiff received notice from State Medicaid officials that she no longer qualified for such care. The same notice advised her that she would have to move to another nursing home, an intermediate care facility (ICF), to receive the level of care to which the State believed she should be downgraded. Green Valley provides ICF care, and in fact the bed occupied by Ms. Linton was dually certified for Medicaid purposes for provision of both SNF and ICF levels of care. However, Green Valley was unwilling to care for Ms. Linton at an ICF level of reimbursement. The nursing home, which had directed the State to certify only part of its ICF beds as available to Medicaid patients, reserved the right to decertify the plaintiff's bed for Medicaid ICF participation. This decertification would have compelled the plaintiff's involuntary transfer to another facility.

On December 11, 1989, plaintiff Belle Carney, an 89 year old black woman, requested intervention. She had been diagnosed in July 1987 as requiring nursing home treatment due to Alzheimer's disease, however, no nursing home placement was found for her. Plaintiff Carney asserts that the State's limited bed certification policy . . . creates an artificial restriction on the number of available Medicaid beds and that it fosters discrimination against Medicaid patients by nursing homes. Plaintiff Carney's health deteriorated over a period of several months as she was moved from one inadequate placement to another. Finally, Carney's condition declined to the point than she required emergency hospitalization. Carney filed a motion to intervene at this time, and the Court affirmed the Magistrate's determination that plaintiff Carney possessed the requisite standing.  

. . . .

Tennessee's Medicaid program covers nursing home treatment at both the intermediate care and skilled nursing levels of services. ICF services . . . include institutional, health-related services above the level of room and board, but at a level of care below that of hospital or SNF care. SNF care consists of institutional care above the level of ICF services but below the level of a hospital.

An individual's eligibility for coverage under the Tennessee Medicaid Program is determined on the basis of certain personal characteristics relating to need such as old age, disability or blindness, and on the basis of the person's indigency, measured by certain State and federal financial standards. To obtain Medicaid coverage for nursing home care the patient must first establish financial eligibility and then meet additional medical need requirements demonstrating eligibility for ICF or SNF services . . . .

Furthermore, under the Tennessee Medicaid program . . . standards for admission to a SNF or ICF are as follows:

(1) Generally admissions to the facilities should be in the order that the referral was received by the facility as shown on the wait list.

(2) Documentation justifying deviation from the order of the wait list must be maintained for inspection by the Department. Deviation may be based upon medical need, or valid, consistent facility administrative policy.

(3) In the event of deviation as a result of medical need, documentation should include a narrative description of medical circumstances showing the exigent or particular need of the applicant.

Also, for certification of nursing homes under the Medicaid program, there are the requirements that:

(1) All residents are admitted to the facility without discrimination regarding race, color or national origin.

(2) The nursing home utilizes its referral sources in a manner which assures an equal opportunity for admission to persons without regard to race, color, or national origin in relation to the population of the service area or potential service area.  

Tennessee has previously had a "Medicaid Bed Management Program" which represents an attempt to place a percentage limitation on the number of available Medicaid beds in nursing homes. Federal auditors recommended that this policy be discontinued, and Tennessee abolished this program on October 1, 1985.  

Plaintiffs challenge what they refer to as an unwritten limited bed certification policy. . . . Tennessee's policy . . . appears to serve the interests of nursing homes who wish to participate in the Medicaid program while also maintaining a separate private pay facility offering the same type of care. . . .

Federal Medicaid law mandates that states set their Medicaid payments to nursing homes at levels which are "reasonable and adequate to meet the costs which must be incurred by efficiently and economically operated facilities in order to provide care and services in conformity with applicable State and Federal laws, regulations and quality and safety standards . . . ." 

. . . [P]rivate pay rates are set by the market, a market in which there are more patients seeking care than there are beds to accommodate them. There are waiting lists to gain admission to nursing homes throughout Tennessee. As a result of this situation, unregulated private pay rates are substantially higher than Medicaid payments, and nursing home operators prefer private pay patients. Tennessee's present certification program allows nursing home operators to give preference to private pay patients by reserving for their exclusive use beds which are, due to lack of certification, unavailable to Medicaid patients . . . .

The effects of the limited bed certification policy take a number of different forms. The policy leads to disruption of care and displacement of Medicaid patients after they have been admitted to a nursing home. Such displacement often occurs when a patient exhausts his or her financial resources and attempts transition from private pay to Medicaid. In this situation, a patient who already occupies a bed in a nursing home is told that his or her bed is no longer available to the patient because he or she is dependent upon Medicaid. Furthermore, displacement also occurs when patients at the SNF level who are covered by Medicare, the Veterans Administration or private insurance, transfer to the ICF level of care where they are dependent on Medicaid because their prior coverage does not cover intermediate care.  Involuntary transfers are triggered on other occasions when a patient already on Medicaid at an SNF level of reimbursement is reclassified to an ICF level of care.

Despite the State's assertions that complaints of improper or involuntary transfers have been rare, and when such complaints have been raised, they have been promptly resolved, the Court finds that the limited bed certification policy has caused widespread displacement. Furthermore, the Court finds that the patients and their families faced with the displacement situation are often under the impression that the State itself has caused the displacement and are unlikely to seek help from the State against the nursing home who appears to be "on their side." The Court is persuaded by the depositions, affidavits and exhibits concerning the severe impact of the limited bed certification policy. Finally, the Court is mindful of the Medicaid eligibility rules which allow eligibility for relatively more affluent patients already residing in nursing homes than those seeking initial admission. This phenomenon combined with the limited bed certification policy often renders the poorest and most medically needy Medicaid applicants unable to obtain the proper nursing home care . . . .


Disparate Impact on Minorities

The Court finds that the plaintiff has established by a preponderance of the evidence that the Tennessee Medicaid program does have a disparate and adverse impact on minorities. Because of the higher incidence of poverty in the black population, and the concomitant increased dependence on Medicaid, a policy limiting the amount of nursing home beds available to Medicaid patients will disproportionately affect blacks.

Indeed, while blacks comprise 39.4 percent of the Medicaid population, they account for only 15.4 percent of those Medicaid patients who have been able to gain access to Medicaid‑covered nursing home services. In addition, testimony indicates that the health status of blacks is generally poorer than that of whites, and their need for nursing home services is correspondingly greater. Finally, such discrimination has caused a "dual system" of long term care for the frail elderly: a statewide system of licensed nursing homes, 70 percent funded by the Medicaid program, serves whites; while blacks are relegated to substandard boarding homes which receive no Medicaid subsidies. . . .


Plaintiffs' Claims Under 


Title VI of the Civil Rights Act of 1964

Title VI of the Civil Rights Act of 1964 provides, in relevant part: 

“No person in the United States shall on the ground of race, color or national origin . . . be subjected to discrimination under any program or activity receiving Federal financial assistance.” 42 U.S.C. § 2000d. Regulations under Title VI provide that a state in its administration of the federally funded program cannot: 

. . . directly or through contractual or other arrangements, utilize criteria or methods of administration which have the effect of subjecting individuals to discrimination because of their race, color, or national origin, or have the effect of defeating or substantially impairing accomplishment of the objectives of the program as respect individuals of a particular race, color or national origin.

45 C.F.R. § 80.3(b)(2).

The Supreme Court decisions that interpret Title VI proscribe state policies and practices that have racially disparate and discriminatory effects. In Guardians Ass'n v. Civil Service Comm'n, 463 U.S. 582 (1983), the Supreme Court held that Title VI reaches unintentional disparate impact discrimination as well as deliberate racial discrimination. However, unless discriminatory intent is shown, declaratory and injunctive relief should be the only available remedies for Title VI violations. However, as explained in the Supreme Court's subsequent decision in Alexander v. Choate: 

In Guardians, we confronted the question whether Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d et seq., which prohibits discrimination against racial and ethnic minorities in programs receiving federal aid, reaches both intentional and disparate‑impact discrimination. No opinion commanded a majority in Guardians, and Members of the Court offered widely varying interpretations of Title VI. Nonetheless, a two‑pronged holding on the nature of the discrimination proscribed by Title VI emerged in that case. First, the Court held that Title VI itself directly reached only instances of intentional discrimination. Second, the Court held that actions having an unjustifiable disparate impact on minorities could be redressed through agency regulations designed to implement the purposes of Title VI. In essence, then, we held that Title VI had delegated to the agencies in the first instance the complex determination of what sorts of disparate impacts upon minorities constituted sufficiently significant social problems, and were readily enough remediable, to warrant altering the practices of the federal grantees that had produced those impacts. 

469 U.S. 287 (1985).

The plaintiffs have shown that the defendants' limited bed certification policy has a disparate impact on racial minorities in Tennessee. The burden of proof next falls upon the defendants to show that the disparate impact is not unjustifiable. The defendants state that the "self‑selection preferences" of the minorities, based upon the minorities reliance upon the extended family, lack of transportation, and fear of institutional care, adequately explain the disparate impact. This explanation, however, is not sufficient justification for minority underrepresentation in nursing homes. Therefore, the defendants have failed to meet their burden of proof under Alexander v. Choate.

Because past racial discrimination was the product "of invidious animus . . . rather than thoughtlessness and indifference", Alexander v. Choate, statistical evidence of disparate racial impact of state policies in federally funding programs can establish liability under Title VI for declaratory and injunctive relief, if the agency has not addressed them. Guardians Ass'n v. Civil Service Commn. of New York. See also Weathers v. Peters Realty, 499 F.2d 1197, 1201‑02 (6th Cir. 1974). The Court is convinced that the Tennessee limited bed certification policy has had a disparate adverse impact on black Medicaid recipients in Tennessee. Furthermore, provider agreements which permit providers to serve Medicaid patients in only a limited number of their available beds are invalid under Medicaid regulations codified at 42 C.F.R. § 442.12(d)(2): 

A provider agreement is not a valid agreement for purposes of this part, even though certified by the State survey agency, if the facility fails to meet the civil rights requirements set forth in 45 C.F.R. Parts 80, 84, and 90.  

The Court recognizes that under Title VI, deference is accorded to the Title VI administrative agency to cure the discriminatory effects of the particular program. To be sure, TDHE employs Ms. Beverly Bass as a director to monitor Title VI compliance. However, even Bass concedes that under the TDHE certification policy black Medicaid recipients are displaced or denied admission to nursing homes. . . . Prior TDHE studies identified the status of minority citizens in Tennessee's Medicaid Program and the reasons for lack of minority participation. Yet, despite these studies, the Commissioner implemented a policy that fosters and continues the egregious status of minority Medicaid patients within the program. In these circumstances, continued deference to the administrative agencies is inappropriate. To cure the effects of this policy, judicial intervention is necessary. To accomplish this, the Court ORDERS the Commissioner, in consultation with the HCFA, to submit a plan for court approval that will redress the disparate impact upon eligible minority Medicaid patients' access to qualified nursing home care due to the TDHE certification policy and the State's past noncompliance with Title VI . . . .

*      *      *

Notes and Questions on Title VI and Other Anti-Discrimination Statutes

1. Title VI of the 1964 Civil Rights Act TA \l "Title VI of the 1964 Civil Rights Act" \s "Title VI of the 1964 Civil Rights Act" \c 2  states that: “No person in the United States shall, on the ground of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance.” 42 U.S.C. § 2000d. At the time of its passage, only a minimal impact on the health care industry was anticipated. But with the passage of Medicare and Medicaid, virtually every health care facility in the United States became subject to the prohibitions of Title VI.

As explained in Linton, DHHS has issued regulations claiming that Title VI prohibits both intentional discrimination and facially neutral policies and practices that have a racially disparate impact. According to those regulations, to establish a prima facie case of disparate impact, a Title VI plaintiff must demonstrate that the defendant used a specific practice that causes a disproportionate adverse impact. In this and other contexts, attempts to prohibit "disparate impact" discrimination is a subject of some controversy, both in intepreting the reach of Title VI and other statutorily prohibitions, and in assessing the constitutional authority of Congress to enact such prohibitions. As discussed in Linton, in the Guardian's decision the Supreme Court appeared to limit the reach of private lawsuits brought under Title VI to cases where intentional discrimination could be shown -- at least where the private litigants were seeking damages. In a more recent interpretation of Title VI, Alexander v. Sandoval, 532 U.S. 275 (2001), the Supreme Court held that Title VI did not create a private cause of action in cases of disparate impact -- regardless of the remedies sought by the private litigants. The Court reasoned that the regulations prohibiting “disparate impact” discrimination were issued under § 602 of the Civil Rights Act, whereas the regulations prohibiting intentional discrimination were derived from § 601 of the Civil Rights Act. Only in § 601, in the view of the Court, is there the requisite language from which the Court could find a congressional intent to make the prohibited conduct enforceable through private lawsuits. 

Presumably, this still allows the federal government to take actions to enforce the prohibition against “disparate impact” discrimination, although, as the Court repeatedly noted, the validity of those regulations were not contested (and therefore not considered) by the Alexander opinion. In any event, Alexander at least limits if not overturns the Linton holding.

2. Assuming the Linton court's view of Title VI is correct -- that it prohibits both intentional and "disparate impact" discrimination -- and that Title VI is at least enforceable by government agencies (if not by private individuals) once a de facto discrimination or “disparate impact” is found, the burden then shifts to the defendant to justify the challenged practice. The Linton defendants essentially claimed an economic justification: They were trying to limit the number of Medicaid patients and maintain a certain level of private pay patients. In essence they were discriminating against Medicaid patients (or at least against Medicaid payment policies.) Should this be an acceptable justification? Should discrimination against Medicaid -- apart from its racial impact -- be acceptable? Why did the court reject Tennessee’s justification?

Other courts have not been as easily persuaded to find a Title VI violation where there was a showing of disparate racial impact as a result of an economically based decision. Bryan v Koch, 627 F.2d 612 (2d Cir. 1980), and NAACP v Medical Center, Inc., 657 F.2d 1322 (3d Cir. 1981), both involved challenges to public hospital closings and relocations. Both courts found that the hospitals’ decisions to relocate did not violate Title VI even if the siting decisions had a disparate racial impact. The defendant hospitals put forward a legitimate nondiscriminatory reason for their decisions. Basically, the courts found that because the decisions to relocate were rationally related to a legitimate hospital need Title VI was not violated. For a view critical of these decisions, see Sidney D. Watson, Reinvigorating Title VI:  Defending Health Care Discrimination -- It Shouldn't Be So Easy, 58 Fordham L. Rev. 939 (1990).

In Title VI cases involving allegations of disparate impact discrimination in federally funded education, courts generally have applied a higher standard. The defendant must show that the challenged practice is an "educational necessity," that is, that the challenged practice is "demonstrably necessary to meeting an important educational goal." If this showing is made, the plaintiff can still prevail by demonstrating that a less discriminatory alternative exists.  See, e.g., Elston v Talladega County Board of Education, 997 F.2d 1394 (11th Cir. 1993). Note that Alexander may require some reworking of the these cases as well. 
3. The poverty rate for African-American families is three times the rate for white families. Although more whites are covered by Medicaid, African-Americans are five times more likely than whites to be enrolled in Medicaid. Any policy based upon ability to pay or designed to discriminate against Medicaid recipients is likely to have a disparate racial impact. Does this mean that any policy designed to limit the number of Medicaid recipients treated violates Title VI? African-Americans generally are in poorer health than whites and thus need more medical treatment. Would it violate Title VI for an HMO to engage in practices that tend to avoid enrolling people who are sicker or who have greater needs for services?

4. Enforcing compliance with Title VI of the Civil Rights Act is heavily dependent on state agencies to monitor health care facilities and validate the assurances of compliance. When a state agency determines that a facility is non-compliant and reports this non-compliance to the federal Office of Civil Rights (OCR), OCR may take a number of administrative actions, but its primary enforcement tool is the threat of exclusion from Medicare and Medicaid. Is this likely? Will this be politically palatable -- even within the Department of Human Services hierarchy?

One of the primary criticisms of Title VI is the lack of enforcement by the state and agencies or by OCR. In fact, very little is known about the true scope of health care discrimination in this country because OCR has never collected data indicating the race of ethnicity of patients treated by individual providers. See, David Barton Smith, The Racial Integration of Health Facilities, 18 J. of Health Politics, Policy & Law 851 (1993). Madison Hughes v Shalala, 80 F.3d 1121 (6th Cir. 1996).

5. Section 504 of the Rehabilitation Act of 1973 prohibits discrimination against the handicapped in any federally funded program. The section states in relevant part: 

No otherwise qualified handicapped individual in the United States . . . shall, solely by reason of his handicap, be excluded from the participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance.

29 U.S.C. § 794(a). Section 504 was modeled after the discrimination prohibition of Title VI. As with Title VI, virtually all health facilities are subject to the prohibitions of Section 504 by virtue of their participation in Medicare and Medicaid. 
The Rehabilitation Act of 1973 has been eclipsed somewhat by the more global Americans with Disabilities Act (ADA) of 1990. Title III of the act reads:

No individual shall be discriminated against on the basis of disability in the full and equal enjoyment of the goods, services, facilities, privileges, advantages, or accommodations of any place of public accommodation by any person who owns, leases (or leases to) or operates a place of public accommodation.

42 U.S.C. § 12182(a).

Title III applies the nondiscrimination to public accommodations, such as hotels, restaurants, malls, and health care facilities engaged in interstate commerce (which includes virtually all hospitals and nursing home and other health facilities). 

There are three criteria plaintiff must meet in order to establish a prima facie case of discrimination under the ADA: a) the plaintiff has a disability; b) the defendant discriminated against the plaintiff; c) the discrimination was on the basis of the disability. A disability is defined as a physical or mental impairment that substantially limits the person in one or more major life activities. For an illustration see Brevin v. Mt Sinai Medical Center, 58 F. Supp. 2d 269 (S.D.N.Y. 1999)(hospital's failure to provide deaf plaintiff with a sign-language interpreter to allow him to participate in Lamaze classes with his wife was a prima facie violation of the ADA; remanded for reconsideration of whether there was intentional discrimination as a prerequisite to an award of individual damages.) 

Note that nothing in the ADA requires a health care provider to treat an individual who requires care beyond the provider’s ability or expertise. In this respect, the ADA echoes EMTALA which requires “appropriate medical screening” and care commensurate with that normally delivered by the individual facility. However, while EMTALA requires a patient be stabilized prior to transfer, under the ADA, a provider may refer an individual with a disability to another health care provider if “the referring public accommodation would make a similar referral for an individual without a disability who seeks or requires the same treatment or services.” 28 C.F.R. § 36.302(b)(1). In ascertaining whether a referral from a public accommodation hospital is legitimate under the ADA, the test is whether the referring provider would similarly refer an individual without a disability; this implies an analysis of the referring provider’s subjective belief at the time of the referral. Thus, a provider who believes that a disabled individual requires treatment beyond the provider’s capability for a medical condition that is unrelated to the disability, may refer that individual to another provider if the provider would likewise refer an individual without a disability in the same fashion. 
PROBLEM: WHAT TYPES OF DENIALS OF PATIENT-ACCESS SHOULD BE PROHIBITED?


All of the federal laws considered in this subsection are discretionary legislative decisions. That is to say, Congress has chosen to prohibit some exclusionary practices but not others. In the case of EMTALA, hospitals that receive Medicare must open their emergency room doors to anyone in an emergency (or in active labor) regardless of the ability to pay. But the federal law only requires that the patient be stabilized or transferred; there is no requirement that the stabilized patient in need of further treatment be admitted as an inpatient. Under Title VI and the federal laws prohibiting discrimination against the disabled, any practice that results in discrimination may raise a prime facia case for a statutory violation, although the underlying justification for the practice and, perhaps, whether there is an intent to discriminate are important determinates of the reach of the prohibition. Tax exempt providers, as discussed in a previous subsection, also have some minimal requirement of service to the community that indirectly limits the discretion of tax-exempt facilities to refuse services on the basis of the ability to pay and other factors.



None of this is mandatory. Congress can choose to impose these or other requirements on private facilities or repeal them altogether if Congress has the political will to do so. If these statutes were repealed, private health facilities could then pick and choose their patients (subject to the limits imposed by their state's law). For that matter, within rather minimal constitutional limits (e.g., overt racial discrimination is prohibited by the Constitution), barring some legislative proscription, even governmental health facilities could be permitted by federal law to provide services only to paying patients and left free to discriminate against others.



This is not likely to happen. In fact, laws such as EMTALA, the Civil Rights Act, and the ADA have strong political pedigrees and are likely to remain permanent fixtures on the political landscape. On the other hand, it is worth considering why they have such political stature and whether they should be extended or modified. Consider the question in the most global sense. Suppose all of the laws discussed in this subsection were subject to a "sunset" deadline and had to be re-enacted. What changes would you make? What particular practices should be prohibited? Which should raise prime facie questions to which some justification must be given? What sorts of justification should be acceptable and -- most importantly -- how should courts or other decision makers balance these justifications against the needs for services of various protected groups?



Would it help to make the underlying purpose of these laws more specific or more clear? Most everyone is against discrimination but what should be obvious from the material in this subsection is that prohibiting discrimination only raises the question. To answer it, much more specific meaning must be given to the term "discrimination." EMTALA, on the other hand, lists rather specific prohibitions, but lacks an overall objective or purpose. Why draw the line at stabilization or transfer, but short of inpatient admission? Is the idea that everyone should get first aid regardless of what follows? Or was this just a political compromise between those who would impose a more ambitious requirement and those who were concerned for the economic impact on affected hospitals?



Where would you draw your lines? 
5. How Consumers Can Evaluate Hospitals’ Quality: Quality Reports and 

   Score Cards
A number of hospital organizations, private accrediting bodies, and government agencies have attempted to provide some consumer-friendly means for comparing hospitals and evaluating the quality of care at individual institutions. In part, this fills a growing need for more information; today’s consumer often has a choice between hospitals, both when selecting a plan and at the point of service. There is also an underlying political motivation. Even while most of the public debate has been focused on the costs of American hospitals and the need to insure that Americans can afford what hospitals can provide, there have been growing recognition that the quality of health care that is available in American hospitals is not quite what is commonly assumed.

 One highly publicized catalyst to these efforts was the publication in 1999 by the Institute of Medicine of a report entitled “To Err is Human: Building a Safer Health System,” documenting the surprisingly high number of deaths and complications in American hospital that can be traced to easily avoided mistakes. According to the 1999 report, between 44,000 and 98,000 Americans die every year due to “preventable medical errors.” 
Less well-publicized but equally indicative of the need to take remedial steps was a growing body of literature arguing that that many common practices and modes of hospital treatment have never been objectively evaluated to determine whether they were cost-effective or even effective at all. For a good example, see Elliot S. Fisher, et al., The Implications of Regional Variations in Medical Spending: The Content, Quality, and Accessibility of Care, 138 Annals of Internal Medicine 273 (2003)(arguing that neither the amount of Medicare funds spent per patient nor the level of services that they received had a measurable impact on patient outcome).

The Joint Commission on Accreditation of Healthcare Organization (JACHO) was one of the first organization to respond in a concrete manner. In July of 2002, JACHO announced six national patient safety goals: improving the effectiveness of communication among caregivers; improving the safety of high alert medications; eliminating wrong-site, wrong-patient, and wrong-procedure surgery; improving the safety of infusion-pump use; and improving the effectiveness of clinical alarm systems. The JACHO also published a list of recommendations for achieving these goals. For example, using at least two different tpes of patient identifiers (other than room number) before administering medications or blood products. Most significantly, the JACHO announced that as of 2003, any failure to adopt any one of these recommendations would be considered the basis for a finding of noncompliance with the JACHO accreditation standards, technically a finding that would result in a withdrawal of accreditation if corrective action was not taken by the facility. These recommendations were supplemented in 2004 by a list of “quality improvement” goals and since 2005 data on compliance with these recommendations have been made available to the public on the JACHO websites. see http://www.jacho.org/ and the related http://www.qualitycheck.org/ (last visited October 2005). One set of researchers analyzing the JACHO data in 2005 concluded that since the JACHO performance goals were introduced, the overall quality of care available in American hospitals has measurably improved. See Scott C. Williams, et al., Quality of Care In U.S. Hospitals as Reflected by Standardized Measures, 2002-2004, 353 New England Journal of Medicine 255 (2005).

The Centers for Medicare and Medicaid Services (CMS) also has been requiring hospitals to implement quality assessment and performance improvement(QAPI) programs since 2003; they also have attempted to make a limited amount of this data available to the public through a program called Hospital Quality Alliance. See http://www.hospitalcompare.hhs.gov/ (last visited September 2005). For a description and a critical evaluation, see Ashish K. Jha et al., Care in U.S. Hospitals -- The Hospital Quality Alliance Program, 353 New England Journal of Medicine 265 (2005).

Other organizations have offered more easily accessible -- and more openly critical -- assessments. Since 1993, a private consulting firm has annually published a list of the “top 100 hospitals” comparing each hospital’s performance on certain benchmarks of quality to the performance of similar hospitals. For example, an individual hospital’s mortality rate for certain types of surgery or the number of complications associated with certain diagnoses is compared to other hospitals of the same size that see similar patient populations. http://www/100tophospitals.com/ (last visited October 2005).

In some states, various payers and even physician groups have attempted to establish lists or “report cards” including both subjective assessments of an institution’s quality and data concerning such measures of surgical mortality rates. See e.g., http://www.tbgh.org/ (website created by the Texas Medical Association last visited October 2005).

The unanswered question is whether any of this information can be located, digested, and effectively used by American consumers when they make decisions relating to their hospital care. 
D. HOSPITAL COSTS AND REIMBURSEMENT 

1. An Overview of Hospital Costs and Expenditures

Hospital costs and hospital reimbursement may not appear to be as dramatic as some of the issues that are more directly related to the services received by consumers, but understanding how and what hospitals are paid is absolutely critical to an understanding of who gets what kind of hospital care in the United States.


First and foremost, there is simply a great deal of money involved in American hospital care. In 2003, Americans spent over $516 billion for inpatient and out patient hospital care, roughly one-third of total national health expenditures (NHEs). This was an increase of 6.5 percent, following on an increase of 8.5 percent in the previous year, continuing a nearly decade-long trend in which the growth of hospital spending has been slightly lower each year than the rate of growth of NHEs generally. By way of contrast, the growth of hospital spending in the 1970s and 1980s often exceeded the rate of growth of NHEs, sometimes by a significant amount, leading government policymakers to make hospital spending the focus of many of their cost-saving efforts. For a more extended discussion of the rate of growth of NHEs, see Chapter 8. For more details on the rates of growth in 2003, see Cynthia Smith, et al., Health Spending Growth Slows in 2003, 24 Health Affairs 185 (2005) (This article is published annually in Health Affairs and is the best source for future updates of these data.)
This slower growth of hospital spending has generally been attributed to the increased reliance on out-patient services, changes in patterns of utilization, and various efforts by managed care organizations to minimize hospitalization. As a result, the percentage of national health care expenditures dedicated to hospitals has fallen slightly in the last few decades. Prior to the 1980s, hospital spending generally exceeded 40 percent of total NHEs. That figure has steadily declined and hospital spending was less than 32 percent of total spending in 2003. Note, however, the expense and importance of hospital-based care should not be underestimated. These figures for hospital expenditures do not include spending for physician services delivered to hospitalized patients, many laboratory and ancillary expenses incurred while hospitalized, and other separately billed services. All tolled, 70-80 percent of all health spending -- and certainly the most expensive services -- are related to hospital-based patient care. 

The somewhat slower rates of growth for hospital spending over the last two decades also are reflected in the data measuring hospital utilization. Hospital admissions, total inpatient days, and average length-of-stay have gradually decreased over the last ten years for all but the over-65 population. In the case of the elderly, although the length-of-stay and total inpatient days have decreased, total admissions have increased. 
None of this, however, is descriptive of hospital emergency rooms. As the numbers of people without health insurance or otherwise denied access to regular medical care has risen over the last few years, hospital emergency rooms have seen increased utilization -- creating further financial pressures on the hospitals and a variety of problems concerning their obligations to these patients, as discussed supra. For a good source of information on hospital utilization and related data, see the website of the Agency for Healthcare Research and  Quality, http://www.ahrq.gov/data/hcup/ (last visited October 2005).
It is also important to note the connection between hospital care and third-party payment. In 2003, nearly 95 percent of inpatient hospital care was paid for by public or private third party payers. Medicare paid for 33 percent of hospital care in 2003; Medicaid paid about 15 percent; other government programs paid an additional 10 percent. Private third party payers paid roughly one-third. An additional 5 percent is subsidized from other sources. Only about 3 percent was paid out-of-pocket by consumers. For a more detailed discussion of these data, see Smith et al., supra, at 192. 

Despite the fact that Medicare and Medicaid payments represent the largest share of total hospital revenues, historically they have reimbursed hospitals at rates that are lower than private third party payers and below hospital charges to out-of-pocket consumers. This has been particularly true since the implementation fo DRG/PPS. In fact, there is substantial evidence that these programs pay hospitals less than the actual costs incurred in providing services to government-financed patients. Well into the 1990s, many hospitals were able to include this "shortfall" from Medicare and Medicaid reimbursement in their negotiations with private payers who often paid hospitals under more generous reimbursement methods. Beginning in the 1990s, however, hospitals began finding that it was increasingly difficult to follow this cost-shifting strategy in the wake of increased competition between and among payers, especially those pursuing managed care strategies. Employers, both as self-insurers as purchasers of third party coverage, also became increasingly sensitive to any reimbursement practice which might force them to pay for more than their share of hospital costs. The result has complicated the relationship between hospitals and third party payers and added to the various internal and external pressures on hospitals to find ways to contain costs and increase revenues. 

For the same reasons, hospitals are finding it increasingly difficult to finance charity care. Most significantly, in some cases, hospitals have been charging exorbinant rates to those few consumers who must pay for their services out of pocket. (See sidebar infra.)
SIDEBAR: CAN HOSPITALS CHARGE OUT OF POCKET PAYERS ANYTHING THEY WANT?


As noted in the text, some hospitals have adopted practices that effectively charge uninsured patients much more than they charge patients who are covered by Medicare, Medicaid, or private third party payers. In some cases the amounts charged uninsured patients have been two to three times as much as the amounts that are charged insured patients for the same services. Other tactics are more complicated but have the same effect. For example, in Seattle, one large nonprofit imposes a surcharge on out patient services, tripling the price charged for the same service by physicians in their private offices -- but, again, only to uninsured patients.


Some of these hospitals also have adopted rather aggressive tactics to collect unpaid bills by garnishing wages, freezing bank accounts, and pursuing their debtors in court.


Good illustrations are provided in a 2005 report of the attorney general’s office in Minnesota investigating the state’s largest hospital chain, Fairview Health Services:


. . . When [Mr. J] was treated for a heart attack at Fairview Southdale Hospital in  December 2001, the hospital’s charges came to $84,997. The administrator of his self-insured health plan negotiated a discount of $40,798 or 47 percent of the bill. For another patient who had surgery at Fairview Ridge Hospital in 2002, Fairview’s price for four days’ room charge was $5,912. The insurance company negotiated a discount of $4,481 or 75 percent of the price. For the same patient, Fairview’s charges for anesthesia came to $2,795. The insurance company paid only $313. [A physician] had orthopedic surgery at Fairview-University Medical center in October 2004. He was hospitalized for two days. The total charges came to $24,228. His insurance company negotiated a discount of $17,798 and was charged only $6,196. . . .



As a single mom with a part-time job, [Ms. S] was uninsured when she visited the Fairview Ridges emergency room for a splinter in her eye. She was billed $600 for a 15-minute visit. When her daughter visited the emergency room for tonsillitis a few months later, she was billed $900. Because she was barely making ends meet, she asked Fairview if it would discount her hospital bill. Fairview told her it would discount the bill be ten percent, but only if she paid in full immediately . . . .


The state attorney general’s report claimed that these practices may jeopardize the state and federal tax exempt status of the individual hospitals with the Fairview chain. Fairview has challenged that opinion. As of October 2005, no formal, remedial action had been taken.


Why do hospitals engage in such practices? The hospitals’ responses to that question vary, but they all collapse on the same underlying theme: These are hard times for hospitals and they need the additional revenue to help balance their budgets. A more sanguine answer might be simply that they do so because they can. Or, at least, they think they can. In the last several years, various consumer groups (and some enterprising plaintiffs’ law firms) have attempted to file lawsuits against individual hospitals claiming that such billing practices violate various state and federal laws. Thus far, none have been successful. For updates and additional information on these lawsuits, see  http://www.nfplawsuit.com/ (last visited October 2005). 

2. The Evolution of Hospital Reimbursement: From Cost-Reimbursement to  

   PPS/DRGs

The story of hospital reimbursement tracks the evolution from charge- or cost-based reimbursement to various attempts to limit or disallow costs, to prospective reimbursement schemes, and, most recently, to diagnosis-based prospective reimbursement and capitation schemes.

The original Blue Cross “service-benefit” plans reimbursed the hospitals on a fee-for-service, per diem basis determined by the hospital’s charges or a percentage of its charges. Payment levels were essentially arbitrary, depending largely on the relative negotiating strength of the hospital and Blue Cross. No comparison was made between hospitals or their costs and charges. Similarly, commercial health plans also based their reimbursement on billed charges.

Even when charge based reimbursement evolved into “reasonable cost” reimbursement, the focus was to tighten the accounting methodology and to disallow certain unnecessary or expensive elements of an individual hospital’s expenditures. Indeed, “reasonable costs” reimbursement had little to do with reasonableness. As applied by Blue Cross through the 1960s, the average daily cost of hospital care was determined essentially by dividing the hospital’s expenditures, as retrospectively accounted, by the total number of patient days. The underlying assumptions, endorsed by both the hospital industry and Blue Cross, were that each hospital should be reimbursed for its legitimate expenses and that doing so would ensure access to hospital care and the highest standards of service.

When Medicare was adopted in 1965, Congress adopted the reimbursement practices urged by the hospital industry. In addition to being more palatable to hospitals, retaining cost-based reimbursement also allowed fiscal intermediaries, often Blue Cross and Blue Shield plans, to process Medicare claims using familiar methods. 

Despite the reluctance of many public and private third-party payers to challenge either “reasonable cost” reimbursement or its underlying assumptions, rapid and continual increases in hospital expenditures through the 1970s eventually led to various attempts at reform. Individual Blue Cross plans and some state insurance commissioners pursued various strategies to reform traditional cost-related methodologies, for instance, by capping the  payment level with industry-wide averages or by imputing occupancy rates.  Most retained a fee-for-service, per diem, cost-based reimbursement methodology, but factored an institution’s actual costs in a base year according to various inflation indices and measures of change in service.

Some states experimented with prospective reimbursement schemes, both as a means to control their Medicaid expenditures and to control the costs of hospital services to other patients. Throughout the 1970s, a number of states adopted various hospital rate setting programs: negotiating rates to be charged to Blue Cross and Medicaid patients; providing annual budget reviews for all hospitals; and, in a few states, creating mandatory “all-payer” rate setting agencies not unlike agencies that regulate public utilities, as discussed infra. Nonetheless, the hospital industry and even some third party payers clung to the notion that "reasonable cost" reimbursement, whether determined prospectively or retroactively, should still primarily reflect the costs of each individual institution. At the same time, hospital expenditures continued to spiral upward.

In 1982, Congress enacted a system of Medicare hospital reimbursement that borrowed heavily from some of the more successful state rate setting programs: a prospective payment scheme based on diagnostic-related groups (PPS/DRG). PPS/DRG not only pays the hospital prospectively, but shifts away from the traditional notions that hospitals should be reimbursed on the basis of their costs, on a fee-for-service basis, and on a per diem basis. PPS/DRG reimbursement is based on industry-wide costs, not individual costs, and pays hospitals primarily on the basis of the patient’s diagnosis. While some payers still reimburse hospitals on more traditional bases, many private and public payers also have adopted some sort of variation on the Medicare PPS/DRG scheme. For a more detailed explanation of PPS/DRG and an analysis of its implications, see subsection 3.D.4 infra.

The major exceptions are those health maintenance organizations and other managed care plans who reimburse hospitals on a capitated basis or on a fixed-budget arrangement.
3. State Experiments With Various Forms of Hospital Rate Setting   

   Programs

As noted in the previous subsection, in the early 1970s, as Medicaid costs coninued to escalate and as both consumers and employers complained about the growing cost of health insurance premiums, various efforts were made at the state level to control rising hospital costs. (Medicare costs also were rising, but initially the political impact of rising costs was felt more strongly at the state level.) 


In some states programs were established to directly regulate the rates paid for services to Medicaid patients and, in some cases, to other patients as well. In Massachusetts, for example, a hospital rate setting program was established in 1971 which divided each institution’s costs for a base year by its allowed number of inpatient days. This per diem rate was then increased by an inflation factor for subsequent years.  An institution with actual per diem costs that exceeded this rate would receive a per diem “reasonable cost” rate for services to Medicaid patients that was in fact less than its average daily cost of providing care in that institution.  Conversely, an institution that managed to provide care efficiently (or at least inexpensively) would receive a per diem “reasonable cost” rate for each Medicaid patient day that exceeded its average daily expenditures. For a full description, see Massachusetts General Hospital v. Weiner, 569 F.2d 1156 (1st Cir. 1978).


A prospective rate setting scheme similar to that of Massachusetts, but one with more complicated incentives, had been adopted a few years earlier in New York. Under the New York scheme, Medicaid per diem reimbursement of “reasonable cost” for a particular hospital was based on the facility’s historic costs from a base year, excluding any costs for certain items that exceeded 105 percent of the industry-wide average cost for that item. For purposes of estimating the total number of patient days for the facility, the state imputed a level of occupancy, again based on industry-wide averages.  Finally, there was no reimbursement allowed for any additional patient days that exceeded the average length-of-stay for various diagnostic categories, again calculated on an industry-wide average for each diagnosis. The resulting incentives for the hospital were again noteworthy. There was considerable pressure on each hospital to limit its per diem costs. Indeed, the manner in which New York determined the hospital’s base year costs was even more demanding, excluding some historic costs that exceeded industry-wide averages and reducing the share of the hospital’s expenditures apportioned to Medicaid patients by imputing occupancy of the institution’s beds. Despite these various exclusions and limits, the federal court of appeals held that New York’s scheme for estimating “reasonable cost” did not violate New York state law; nor did it violate the limits on the state’s discretion established by the federal Medicaid statute. See New York City Health & Hospital Corp. v. Blum, 708 F.2d 880 (2d Cir. 1983). 


The specific incentives of any particular rate setting methodology deserve careful consideration. The resulting impact on cost, access, and quality of services varies significantly from scheme to scheme. Providing the same care to the same patients more efficiently is only one way that an institution might respond to cost-containing limits on reimbursement. An institution also might respond to these same limits by providing fewer -- and arguably poorer quality -- services or by making efforts to avoid patients who need the most intensive care and, consequently, demand more of the institution's resources. Any time Medicaid, or any other payer, attempts to contain costs by adopting restrictive rates, an affected institution may respond simply by refusing or discouraging admission of patients covered by that particular payer. Indeed, the differential that has existed in many states between Medicaid reimbursement and reimbursement from other third party payers -- a differential that has often been defended as a means to encourage hospitals to provide services to Medicaid patients more efficiently -- often has made institutions reluctant to accept Medicaid patients.


New York, New Jersey, and a few other states eventually experimented with what have been described as "all-payer" rate setting programs. In fact, at one point in the 1970s, ove 30 states had some form of hospital rate setting programs. Only some of these programs,however, exercised direct and mandatory control over the rates charged by hospitals and some other institutional providers for all categories of their patients. Other states attempted to control hospital rates by programs of public disclosure of rates or budgets, or by establishing a public agency to periodically scrutinize -- but not directly regulate -- hospital budgets. Moreover, even in states with true "all-payer" programs, Medicare payments were made in accordance with the state program only if the state sought and was granted federal permission, something that Medicare agency officials were not always willing to allow.


As it turned out, by the 1990s, most of these state efforts had been repealed or greatly reduced in their authority. Hospital rate setting programs, especially those that were true "all-payer" programs provided some interesting experiments in government regulation, but they were never demonstrably successful in controlling health care costs nor able to sustain public support. For an assessment of their effects, see John E. McDonough, Tracking the Demise of State Hospital Rate Setting, 16 Health Affairs 142 (1997). 
The relatively short life span of hospital rate setting also resulted in relatively few judicial challenges to their authority. For one analysis of the constitutionality of hospital rate setting for Medicaid providers, see Minnesota Association of Health Care Facilities, Inc. v. Minnesota Department of Welfare, 742 F.2d 442 (8th Cir. 1984), cert. denied, 469 U.S. 1215 (1985). In fact, there have been remarkably few cases in which hospitals have challenged “all-payer” rate setting programs -- on any legal basis. See, e.g., Prince Georges’ Hospital, Inc. v Health Services Cost Review Commission, 302 Md. 193, 486 A. 2d 744 (Ct. App. 1984), Brooklyn Hospital v. Axelrod, 97 A.D.2d 493, 467 N.Y.S.2d 687 (1983), aff’d, 61 N.Y.2d 1012, 463 N.E.2d 1233, 475 N.Y.S.2d 381 (1984).

4. Medicare PPS/DRG Reimbursement

Since the mid-1980s, Medicare has been reimbursing hospitals on the basis of a prospectively determined, diagnosis-related reimbursement scheme, known more commonly as PPS/DRG or just DRG reimbursement. Each patient discharged from the hospital is classified into one of roughly 500 DRGs categories, based on their diagnosis at the time of admission. The key factor in DRG assignment is the principal diagnosis; however, secondary factors such as complications, other medical conditions, and age play a role in determining DRG assignment. 

The theory is that all patients classified under one DRG will consume a certain type and volume of health care resources. The hospital can then be reimbursed a pre-set amount based on the nationwide “average costliness” of what are considered comparable services. 
Two factors are critical to the actual amount that a hospital receives for a given patient: the relative weight of the DRG assigned and the base payment rate. Each DRG has a relative weight that is based on how charges for cases in that DRG group compare with the national average of all DRG groups. Some somewhat less expensive DRG groups will have a relative weight of less than one. More expensive groups will be some multiple of one. The base payment rate is a dollar amount, adjusted annually for all DRGs. The portion of the DRG payment to any particular hospital that is attributable to the costs of labor is further adjusted to reflect differences in local wage levels. 
The payments are also adjusted for certain types of cases and some special characteristics of particular hospitals:

-- There are supplemental “outlier payments” for cases with unusually high costs relative to the average payment rate. 

-- There are add-on costs for major new technologies used in inpatient care. 

-- There is an additional payment adjustment for teaching hospitals to account for the costs of medical education. 

-- Hospitals that treat an unusually high number of low income patients are given a disproportionate share adjustment. 

-- Higher payments are also made to hospitals that are the “sole community provider,” “rural referral centers,” and small Medicare dependent hospitals.

To illustrate all this, suppose an elderly man with emphysema is admitted with a diagnosis of pneumonia to a large urban hospital near Seattle. The patient will be assigned to DRG 89. In fiscal year 2004, the weight for DRG 89 was 1.08 (roughly 108 percent of the average-weighted diagnosis). The wage index for the greater Seattle area was 1.1289; the labor-related portion of the national DRG rate was $2,809.18; 1.1289 times $2,809 equals $3,165.83. This is then added to the non-labor-related portion of the national rate of $1,141.85 to result in a standardized rate of $4,307.68. This sum is then multiplied by the DRG 89 weight of 1.08 to calculate a DRG payment of $4,715.29 for this patient’s hospitalization. If the patient has a difficult case, for example, if he is in the hospital longer than anticipated, the payment to the hospital will still be $4,706.13. However, if the pneumonia patient is in the hospital for far longer than the average length-of-stay of 7.6 days, the patient may then be classified an outlier and the hospital may be eligible for additional, albeit discounted per diem payments. In the case of DRG 89, the threshold stay for outlier status is 29 days. The hospital’s payment might have been adjusted if it were a teaching hospital, a sole community provider, or qualified for one of the other exceptional adjustments.

A few psychiatric and other specialty hospitals have been exempted from the DRG reimbursement scheme and continue to receive cost-based reimbursement from the Medicare program.

Medicare reimburses hospitals for out-patient services following a similar DRG-based reimbursement scheme. Each service is assigned one of over 800 ambulatory payment classification (APC). The relative weight of the APC classification is multiplied by the national rate and adjusted for differentials in wage levels for the hospital’s geographic region. There are adjustments for the costs of new technologies and for outlier costs. 
For a general description of the DRG scheme, Medicare Payment Advisory Commission, Report to the Congress: Medicare Payment Policy (March 2005)(published annually).



As noted supra, Medicare pays for roughly one-third of all hospital revenues; Medicaid pays for an addition 10-15 percent. Private payers account for an additional one-third. Many state Medicaid programs and some third-party payers have adopted some sort of DRG reimbursement scheme. Thus, while the DRG/PPS reimbursement scheme is theoretically voluntary -- no hospital is required to participate in Medicare or accept DRG reimbursement -- most facilities have little choice but to do so. The practical impact has been much the same as if the federal government had established a federal, DRG-based, mandatory hospital rate setting scheme. 


Regardless of whether acceptance of DRG reimbursement is viewed as a regulatory mandate or a financial necessity, the inherent economic incentives are clear: Hospitals are given a lump sum determined by factors other than the individual expenses of caring for that patient and modified only slightly by the individual hospital's particular costs. The underlying notion is that this creates incentives for each hospital to admit patients, treat them quickly and discharge them as efficiently, or at least economically, as possible. The flip-side argument, of course, is that DRG reimbursement creates incentives to discharge patients “quicker but sicker.” In addition, hospitals, critics have argued, have a strong incentive to avoid difficult cases or individual patients who require more resources or longer stays.


Everyone agrees that DRG has resulted in "quicker" treatment. In fact, average length-of-stay for Medicare and other hospital patients declined following the implementation of DRG. Assessments of the quality of care received by those patients has been more equivocable. 


For more recent data concerning hospital length-of-stay and other indicia of the influence of DRG, see Medicare Payment Advisory Commission, supra.

Apart from the inherent economic incentives for hospitals to provide care more economically, the DRG scheme also created a reimbursement structure under which Congress could more easily control Medicare spending. As described supra, the determination of a DRG payment depends upon the categorization of the applicable DRG and the calculation of the various other factors, as multiplied times a basic rate -- a rate which is determined annually by Congress. In some years Congress has delegated this determination to DHHS, but in most years the annual rate increase has been set by Congress. For, example, in 1997 Congress froze the DRG inpatient reimbursement rates for 1998. The rates for subsequent years were tied to a prescribed market basket index (a composite of measured increases in prices for various hospital-related items). For the years 1999 through 2002, the increases allowed in the DRG rate were set at less than the increase in market basket index. Beginning in 2003, the hospital payment update was again set at the market basket percentage increase. 

The political implications are worth noting. Congress, by slowing the growth of the DRG payment rates, has been able to have a heavy influence on the hospital portion of the Medicare budget, as well as overall hospital expenditures -- with a single stroke of the legislative brush, and with far less political visibility than other cost-containing strategies might attract.
Given what is at stake, hundreds of billions of dollar in Medicare reimbursement, it should hardly be surpringly that there have been numerous challenges to the methods employed by Medicare in calculating reimbursement under DRG and other reimbursement determinations. If anything should be surprising, it is the persistence of these efforts despite their lack of success.

First, since the courts have uniformly viewed participation in Medicare and Medicaid as legally voluntary, they have insisted that the conditions of certification and other requirements for participation generally should be reviewed under minimal constitutional scrutiny. See, e.g., Association of Residential Resources of Minnesota v. Gomez, 51 F.3d 137 (8th Cir. 1995). The courts also have viewed stringent reimbursement methodologies and other limits on reimbursement in a similar fashion. Even where the resulting reimbursement may be jeopardize the solvency of the recipient provider, so long as participation is voluntary, the courts will review most constitutional challenges under a minimum level of scrutiny. See, e.g., Garelick v. Sullivan, 987 F.2d 913 (2d Cir. 1992), cert. denied, 510 U.S. 821 (1993). For that matter, even if reimbursement limits were mandatory, it appears that the constitutional discretion to limit or condition reimbursement would be quite broad. 
There are, however, a few exceptions. In Children's Seashore House v. Waldman, 197 F.3d 654 (3d Cir. 1999), cert. denied, 530 U.S. 1275 (2000), the Third Circuit held that a state Medicaid reimbursement scheme that denied disproportionate share payments to all out-of-state hospitals was a violation of equal protection since there was no rational basis for the distinction between in-state and out-of-state hospitals. There also has been extensive litigation concerning whether providers must exhaust their administrative remedies before raising constitutional objections to reimbursement-related decisions. See discussion in Chapter 3. 

For the most part, however, most litigation concerning Medicare and Medicaid reimbursement and virtually all successful litigation has concerned statutory and administrative issues, not constitutional claims. See, e.g.,Alvarado Community Hospital v. Shalala, 155 F.3d 1115 (9th Cir. 1998); County of Los Angeles v. Shalala, 192 F.3d 1005 (D.C. Cir. 1999), cert. denied, 530 U.S. 1204 (2000). 

5. Reimbursement in the Era of Managed Care: Capitation, Discounts and 

   Other Arrangements

While still struggling to cope with incentives of the DRG system, many hospitals are increasingly confronted with an variety of other reimbursement arrangements, ranging from discounting methodologies to capitated and global budget strategies.

Private health plans, especially those contracting with hospitals on a preferred provider basis, and plans with a significant market share, are frequently asking for significant discounts from hospitals, especially when the plan is reimbursing the hospital on a charge-based or per diem rate. When a plan represents a major or important source of patients to a hospital, the discounts requested may be substantial -- and unavoidable.
At the same time, capitation has become more popular. Often hailed as the most common “new” method of reimbursement, capitation provides the provider with a monthly or annual capitation payment for every person enrolled in a plan -- regardless of utilization. Under the capitation system, the hospital receives a clearly defined amount of revenue prospectively. However, the risk is that the negotiated rate will be insufficient to cover the cost of providing hospital care to the capitated population and the hospital will experience a net, and unrecoverable, financial loss. 

Capitation arrangements may arise out of arms-length negotiations between plans and the hospitals they separately contract with or they may be part of a partially integrated plan where the hospital and the plan are part of one extended entity.
Capitation creates a new set of incentives for hospitals. The traditional reasonable cost reimbursement imparted no incentives upon hospital to curtail the amount or intensity of the care they provided to patients -- the risk of escalating cost was borne by the payer. In contrast, DRG pays a set amount on the basis of diagnosis, regardless of the resources consumed by the patient during the hospitalization; the incentive is to treat more patients but use fewer resources, as discussed supra. Unlike both cost-based and DRG-based reimbursement, capitation places the hospital at risk for both the number of admissions and the cost of the individual admission. The hospital may lose financially under capitation if it spends too much on individual patients or if it admits too many patients.

In some forms of capitation, hospitals accept capitation risk not only for hospital care, but also for the care provided by their affiliated physicians. Such global capitation arrangements have obvious allure for hospitals in that they “lock in” the physician’s hospital patients. Such arrangements generally are undertaken by hospitals which have allied with their physicians in a physician-hospital organization or with a payer in an integrated delivery system and is only feasible when the bond between the hospital and its physicians is tightly forged.

An even more aggregated form of reimbursement is that exemplified by a large HMO, such as Kaiser Permanente. In the Kaiser system, hospitals are reimbursed on the basis of a global hospital budget amount. The hospital agrees to care for all the patients in its service area for one global fee. The hospital is at risk for volume, frequency, and intensity of care -- a level of risk exponentially greater than that assumed by the hospital taking a simple fee-for-service reimbursement.

One risk of capitation and, particularly, global capitation and global hospital reimbursement is that savvy hospitals may have the actuarial sophistication and market knowledge to deal only with HMOs and other managed care arrangements that cover relatively healthy patients. Such “cream skimming” is common in the health insurance market and may become a common feature in the health care market of the future. Another commonly debated issue is the effect such capitated arrangements will have upon the quality of health care. Many critics have postulated that the incentives to make money or at least break-even will result in hospitals and their affiliated doctors short-cutting care and undermining quality. 

Hospitals accepting global forms of capitation are accepting substantial financial risks -- to the point that they may take on the legal characteristics of an insurer. Many states have grappled with whether such entities should be regulated either as insurers or as a new type of provider.

Despite their risks, hospitals increasingly embraced capitated managed care arrangements during the 1990s. In fact, many hospitals appeared to be entering into relationships with as many HMOs and PPOs as possible. At the same time, an increasing number of Medicare, Medicaid, and other federally funded health plan patients were enrolled into managed care programs. Over the last decade, however, these public payers have been bargaining, much like their private counterparts, for more stringent capitation rates. 
Hospitals will face the downstream consequences of these efforts. If they are partnered with physicians, and other providers in an integrated delivery system, hospitals will have to negotiate for a portion of the capitated rate. If hospitals are arms-length providers to health plans , they can expect the capitation rate to affect their reimbursement negotiations with these plans -- regardless of whether they are negotiating for a capitated or discounted PPS or per diem rate.
E. NURSING HOMES AND OTHER LONG TERM CARE PROVIDERS

1. Long Term Care Providers and Their Services

American Association of Retired Persons, Across the States: Profiles of Long-Term Care (2004)

*      *      *


By 2020, roughly one out of three Americans will be age 50 or older.


The proportion of older Americans is increasing in every age bracket, including the oldest old who are most likely to need long-term care. The reasons for this are well know: 1) the aging of the "boomers" born between 1946 and 1964, and 2) increased life expectancy.


In 2002, persons age 50 and older made up 34% of the population in West Virginia, the highest of any state. By 2020, one-half of all states are projected to exceed that figure, led by Connecticut and West Virginia at more than 38%, and Maine, Massachusetts, Michigan, New Hampshire, New Jersey, and Pennsylvania at 37%.


The growing age group of people age 85 and older is the most likely to need long-term care services. The states with the highest shares of persons age 85 and older by 2020 will be Florida, North Dakota, Hawaii, Iowa, and South Dakota.


Age is not the only indicator and may not be the best indicator of need for long-term care services. Other indicators include the number of people with limitations in self-care or mobility and the number of seniors living alone. Low income is an important indicator of the need for publicly funded longer-term care services.

Roughly one out of every ten people age 65 and older is living in poverty, and another one out of four has an income below twice the poverty threshold. Members of the latter group are often unable to meet the financial eligibility requirements for public programs, yet cannot afford to purchase long-term care services privately.

One out of five people age 65 and older has self-care or mobility limitations.

One out of nine people age 65 and older has cognitive/mental limitations.


. . . .
Medicaid Long-Term Care Expenditures

Nearly one-third (32%) of total Medicaid spending goes to long-term care.


Out of a total Medicaid budget of $260 billion in 2003, about $84 billion was spent on long-term care. Although Medicaid long-term care spending increased 41% from 1998 to 2003, other Medicaid spending grew by 62% during this time.


Roughly two-thirds (67%) of Medicaid long-term care funds go toward institutional care, even though consumers prefer to remain in their own homes and communities.


Of total Medicaid long-term care spending in 2003, only one-third (33%) went toward home and community-based care. More than half (53%) of total spending went toward nursing homes, with another 14% going to Intermediate Care Facilities/Mental Retardation. Medicaid pays at least part of the bill for two out of every three nursing home residents. Medicaid spending on nursing homes per capita was $154 in 2003 as compared to $95 for home and community-based services. Nursing home care is a mandatory benefit of the Medicaid program while most home and community services are not mandatory.


. . . .
Home and Community-Based Services

States can provide Medicaid home- and community-based services (HCBS)through (1) medically-related home health services; (2) personal care services, an optional program provided by 29 states in 2001; and (3) HCBS waivers, which give states more flexibility to raise financial eligibility thresholds and provide a wider range of services. Waiver services, however, can only be provided to persons eligible for institutional care.


Medical HCBS spending increased significantly between 1998 and 2003, with most of this spending going to HCBS waivers. While less than one-quarter of waiver spending goes to aged/disabled waivers, nearly two-thirds of all waiver participants are older persons and adults with physical disabilities.


. . . .

Spending on home and community-based services, which increased 83% between 1998 and 2003, has been the fastest growing component of the Medicaid long-term care budget, and HCBS waiver services is the largest component of HCBS spending. Most of this spending funded services for people with developmental disabilities. Per capita spending on home and community-based service waivers in 2003 was $64; $15 of this amount went toward waivers for persons 65 and older and adults with physical disabilities, and $48 was spent on other waivers, primarily for people with developmental disabilities.


For every two people receiving Medicaid nursing home services, there is only one person age 65+ or adult with a physical disability getting home and community-based waiver services.


. . . .

There were more Medicaid participants receiving aged/disabled waiver services than living in nursing homes in only eight states: Oregon, Alaska, Washington, Idaho, Colorado, South Carolina, Kansas, and Oklahoma.


Some states also fund home and community-based services with state-only (non-Medicaid) funds, generally in programs designed to complement Medicaid services. Four states ‑‑ California, Illinois, Pennsylvania, and Massachusetts ‑‑ accounted for nearly two-thirds of all non-Medicaid spending on HCBS services for older persons in 2002.


Medicare is the major payer for home health care, but Medicare home health visits per user declined in every state between 1993 and 2002. During this period, the average number of Medicare home health visits in the U.S. declined by 47%. In 14 states, the decline was greater than 50%.


. . . .
Housing and Transportation


Older persons face a variety of housing and transportation challenges.


Almost one-third (32%) of persons age 75 and older in 2000 were without a driver's license. In the District of Columbia, Hawaii, Indiana, New York, and California, more than 40% of these residents did not have a license. Roughly 15% of persons age 70 and older lived in households without a vehicle in 2000.


Although 79% of people age 65 and older owned their own homes in 2002, more than two out of five lived in older homes that were built before 1960. These homes often have higher costs for maintenance, repair, and utilities. Among older renters, three out of five (60%) paid a high percentage of their income ‑‑ at least 30% or more ‑‑ for housing in 2002, compared with 23% of older homeowners.


. . . .
Nursing Facilities


The number of nursing home residents, the number of beds, and the occupancy rate have all declined in the last five years.


. . . .

About 1.45 million Americans of all ages lived in nursing homes in 2003. Nationally, the total number of nursing facility residents of any age declined 1% from 2001 to 2003, and 4% from 1998 to 2003. The number of nursing home beds dropped 3% and the occupancy rate declined by 1% between 1998 and 2003.


The national occupancy rate was 83% in 2003, ranging from over 90% in 12 states ‑‑ the highest occupancy rates were 94% in Hawaii and 93% in North Dakota ‑‑ to less than 70% in Oklahoma, Oregon, and Missouri.


. . . .

Medicaid, the largest payer for nursing home care, has the lowest payment rates.

The Bottom Line

Nursing Home Care

Medicaid Reimbursement per Day, 2002




$118

Medicare Reimbursement per Day, 2002




$265

Private Pay Rate for semi-private room per Day, 2003 

(urban average)








$158


The average Medicare reimbursement rate, which covers more intensive skilled care, was more than twice as high as the Medicaid reimbursement rate. Nursing home costs, however, vary widely across states. States in the Northeast and Mid-Atlantic tended to have higher than average payment rates, while states in the South and Mountain West tended to have lower payment rates for all three payers.


Nursing home surveyors rate nursing homes on approximately 185 indicators of quality, and identify those that are the most serious, such as avoidable pressure sores or multiple falls, which cause harm or immediate jeopardy to residents.


Nearly one-fifth of the nursing homes were cited with one or more deficiencies for actual harm or jeopardy of residents.


. . . .

About 18% of nursing homes had a deficiency for actual harm or jeopardy of the residents. Four states ‑‑ Delaware, California, Rhode Island, and Arizona ‑‑ had deficiency rates less than 5%. The highest rates were in Connecticut, Washington, and Idaho at more than twice the national average. In some cases, higher rates may reflect more active enforcement by surveyors, not necessarily poorer quality care.

Conclusion


The future of long-term care is one of the most complex health and fiscal issues facing the states. Not only is the older population increasing in numbers, but people are living longer. States continue to be the engines of long-term care reform and the natural laboratories for determining how to deliver and pay for care. This book is devoted to providing you with easy access to important facts about long-term care both in your state and in others. The goal of these snapshots is to provide data to enhance informed decision-making and to help policymakers meet the challenge of planning and preparing for the needs of an aging population.

*      *      *
Notes on Long Term Care Providers and Their Services

1. For more detailed information concerning long term care providers and their and distribution on a state-by-state basis, see the section of the same AARP report included in the text which can be found under the title, State Long-Term Care Profiles (with data and descriptive demographics for each state) found at http://www.aarp/org/research/reference/statistics/ (last visited December 2005); see also Charlene Harrington et al., 1998 State Data Book on Long Term Care Programs and Market Characteristics (1999)(253-page report available through DHHS).

For an excellent overview of long term care providers, their services, and some important public policy issues, see Rosalie A Kane, Robert L. Kane, & Richard C. Ladd, The Heart of Long Term Care (1998).

2. As noted throughout these materials, spending for nursing home care, while a relatively small share of total health care spending, has grown rapidly since the enactment of Medicare and Medicaid. That trend continued until the 1990s, when the rate of increase markedly slowed. In 2003, Americans spent nearly $110 billion for nursing home services, an increase of only 4 percent from 2002, slightly less than the growth rate for all health spending. By way of contrast, in 1990 nursing home spending increased 13.3 percent, far exceeding the rate of increase for other health services and the growth on the economy in that year. This slower rate of increase may be due to governmental cost-containing efforts such as the implementation of Medicare prospective payment reimbursement for nursing homes and the various changes in Medicaid reimbursement intended to limit spending for nursing homes. It can also be attributed to the growth of alternative treatment settings as discussed infra. For a more detailed discussion of national health expenditure trends, see Chapter 8, Section B. 

3. While most discussions of long term care use the skilled nursing home as the prototypical long term care provider, in fact there is a wide variety of long term care providers, offering services that range from post-hospitalization or "sub-acute care" care to adult day care and in-home living assistance. For an extensive description, see Harrington, supra note 1. 

As discussed in Chapter 1, the development of these various options for providing long term care largely tracked the development and expansion of third party financing, starting with the inclusion of various categories of nursing home services in the Medicare and Medicaid programs in the 1960s, and the gradual expansion of public and private financing for these and other alternatives.

One exception to this rule that is often overlooked in formal descriptions of the types of long term care that are available are the informal caregivers that frequently provide for their relatives and loved-ones in their own homes. While in the accounting sense, these services may be "free," the services they provide are surely not without costs nor should they be undervalued. According to a study conducted by the AARP:


Informal caregivers are the backbone of the long-term care system in the U.S. today, providing much of the assistance to individuals who want to remain in their homes and need help with daily activities . . . . This form of care is unpaid and may help avoid or delay institutional placement of the individual or the need for more "formal," or paid, caregiving services.


. . . [I]n 1997, nearly one in four (23 percent or 22.4 million) U.S. households was involved in helping care for an individual 50 years old or older, at some point during the previous twelve months.


. . . .


The typical caregiver is a married woman in her mid-forties, provides an average of 18 hours/week of caregiving, works full-time, lives near the care recipient, and has an annual household income of approximately $35,000 . . . . Thirty-one percent of caregivers take care of two or more people, and the majority of caregivers (64 percent) are employed.


. . . .


. . . On average, caregivers helped with expenses for two to six years and spent a total of $19,525 in out-of-pocket expenses [in 1997]. 

Sheel M. Pandya & Barbara Coleman, Caregiving and Long-Term Care 1-4 (AARP December 2000).

4. Medicare is an important, albeit limited, source of financing for long term care. Medicare provides coverage for up to 100 days of skilled nursing home care per year, subject to a daily co-payment ($114 in 2006) after the 20th day. Medicare also provides coverage for services from long term hospitals, rehabilitation facilities, and home health care. (For a more detailed description of Medicare benefits, see Chapter 3.) Because of the coverage, co-payment, and post-hospitalization requirements, Medicare plays a rather limited role in nursing home financing, paying for approximately 10 percent of total nursing home care. 
On the other hand, Medicare is the largest source of home health care financing. In 1998, Medicare paid over $17 billion to home health care agencies, over 40 percent of all home health care and a fourfold increase from the $4 billion spent in 1990. On the other hand, various government efforts to slow Medicare spending for home health care resulted in a series of declines in the years following 1998. By 2003, Medicare spending for home health care was nearly $13 billion, an increase of 9 percent from 2002.

Total Medicare payments for all types of long term care grew rapidly in the 1990s, presumably as a result of the incentives inherent in DRG reimbursement which encouraged hospitals to discharge their inpatients more quickly. Indeed, increased reliance on nursing home and other equally effective but less expensive providers was part of the justification for implementing DRG for hospitals. (See discussion in subsection D.4 supra.) Nonetheless, as the costs of Medicare-financed long term care rose continued to rise, these costs also became sources of congressional concern. As a result, the Balanced Budget Act of 1997 required DHHS to develop a prospective reimbursement schemes for each of these these categories of services as well. Starting in 1998, Medicare cost-based reimbursement of skilled nursing homes was replaced by a prospectively determined, per diem reimbursement scheme. Since 2000, home health agencies have been reimbursed on a prospectively determined, unit-of-service payment basis (and were one reason why spending for home health care declined in subsequent years). 
Prospective payment schemes similar to DRG for inpatient hospitals are scheduled for implementation in 2001 and 2002 for rehabilitation facilities and long term hospitals.


For a more detailed discussion of Medicare reimbursement and long term care, see Medicare Payment Advisory Commission, Report to Congress: Medicare Payment Policy 87-113(2005) found at http://www.medpac.gov/publications/congressional_reports/Mar05 (last visited December 2005). See also sources on national health spending cited in Chapter 8.
5. Since most residents stay much longer than 100 days and many do not enter a nursing home following hospitalization, most nursing home residents must rely on private sources or Medicaid for their coverage. Indeed, Medicaid is the primary source of nursing home payment in the United States. In 2003, Medicaid paid for over 50 percent of all nursing home coverage and nearly a third of all long term care. As summarized in the article supra, Medicaid spending increased by over 80 percent from 1998 to 2003, roughly tracking the over all growth of spending for nursing homes and other long term care.

The federal Medicaid statute requires that all state Medicaid programs cover skilled nursing home services and home health services for eligible recipients. But the federal law allows the states to provide an extensive array of related services as well. Most states opt to do so. For example, virtually all states opt to provide intermediate care facilities-mentally retarded (ICF-MR) care. ICF-MR coverage is frequently an expensive portion of of a state's Medicaid program, representing nearly 50 percent of total Medicaid spending for long term care in 2003. 

The majority of the states also opt to participate in the Home and Community-Based Care (HCBC) program which allows Medicaid to provide various home and community-based assistance to beneficiaries who would otherwise be institutionalized. HCBC is an exceptional program in that it allows the state program to cover narrowly defined groups of people with higher incomes than other Medicaid recipients; a state also has the option of providing a wider range of services, including non-medical services and does not have to provide coverage throughout the state. 

There is wide variation among the states in terms of the scope of long term care coverage and the levels of spending for long term care. The differences between the states, however, do not appear to correlate with the states' proportion of aged population or the size of the states' indigent population. 

For a more detailed discussion of Medicaid spending for long term care, see Medicare Payment Advisory Commission, Health care Spending and the Medicare Program 147-65 (2005) found at http://www.medpac/gov/publications/congressional_reports/July05(last visited December 2005).


All of these data should not obscure two important, political realities that cannot be ignored: American long term care policy is closely tied to decisions by the states concerning their Medicaid programs. Conversely, the budgetary and other problems that the states must address in fashioning their Medicaid programs are in large part problems that necessarily affect the availability and affordability of the long term care available to Americans.

6. Private financing of nursing home services, roughly 20-30 percent of total nursing home spending, is almost entirely paid by patients and their families. Private insurance coverage for nursing home and other long term care is growing but still extremely limited. See discussion in subsection E4 infra. 

7. What also can be overlooked in discussions that focus on providers and their reimbursment are the recipents of their services. In 2003 there were roughly 1.5 million Americans aged 65 or older in nursing homes, over 4 percent of the U.S. population over the age of 65. Nearly three-quarters of these people were women and about one-half were 85 years or older. Over 40 percent were diagnosed with dementia and another 12 percent had other psychiatric conditions such as schizophrenia and mood disorders. While many people enter nursing homes for only a short period of time, over 80 percent of residents have been in nursing homes for longer than three months and the average length-of-stay in 1997 was 2.5 years. See Centers for Disease Control and Prevention/National Center for Health Statistics, The National Nursing Home Survey (1999) (last year for which data is available as of 2005) found at http://www.cdc.gov/nchs/nnhs/ (last visited December 2005). For a more detailed description of nursing home residents; see also John C. McCormick & George S. Chulis, Characteristics of Medicare Persons in Long-Term Care, Health Care Financing Review, Winter 2000, at 175. 

As the data in the AARP article reflect, as the number of aged Americans increases, the number of people seeking nursing home care and the length of their stays can only increase in coming decades. 

8. According to estimates by the American Association of Retired Persons (AARP), the average cost of care in a nursing home in 2003 was $158.00 per day -- roughly $60,000 a year -- also numbers that are likely to continue to increase. Note the difference between these figures and the Medicaid and Medicare reimbursement rates reviewed in the AARP article. While the fiscal demands on state Medicaid budgets attributable to nursing home and other long term care covered by Medicaid are alarming, these efforts only partially insulate Americans from the potentially catastrophic costs of long term care. See discussion subsection E4 infra.

2. Public and Private Efforts to Regulate the Quality of Long Term Care

U.S. General Accounting Office, Nursing Home Quality: Prevalence of Serious Problems, While Declining, Reinforces Importance of Enhanced Oversight (2003)

 (found at http://www.gao.gov/newitems/d03561.pdf) (last visited December 2005)

*      *      *

Every nursing home receiving Medicare or Medicaid payment must undergo a standard survey not less than once every 15 months, and the statewide average interval for these surveys must not exceed 12 months. A standard survey entails a tem of state surveyors, including registered nurses (RN), spending several days in the nursing home to assess compliance with federal long-term care facility requirements, particularly whether care and services provided meet the assessed needs of the residents and whether the home is providing adequate quality care, such as preventing avoidable pressure sores, weight loss, or accidents. Based on our earlier work indicating that facilities could mask certain deficiencies, such as routinely having too few staff to care for residents, if they could predict the survey timing, HCFA directed states in 1999 to (1) avoid scheduling a home's survey for the same month of the year as the home's previous standard survey and (2) begin at least 10 percent of standard surveys outside the normal workday (either on weekends, early in the morning, or late in the evening).


State surveyors' assessment of the quality of care provided to a sample of residents during the standard survey serves as the basis for evaluating nursing homes' compliance with federal requirements. CMS establishes specific investigative protocols for state surveyors to use in conducting these comprehensive surveys. These procedural instructions are intended to make the on-site surveys thorough and consistent across states. In response to our earlier recommendations concerning the need to better ensure that surveyors do not miss significant care problems, HCFA planned a two-phase revision of the survey process. In phase one, HCFA instructed states in 1999 to (1) begin using a series of new investigative protocols covering pressure sores, weight loss, dehydration, and other key quality areas, (2) increase the sample of residents reviewed with conditions related to these areas, and (3) review "quality indicator" information on the care provided to a home's residents, before actually visiting the home, to help guide survey activities. Quality indicators are essentially numeric warning signs of the prevalence of care problems such as greater-than-expected instances of weight loss, dehydration, or pressure sores. They are derived from nursing homes' assessments of residents and rank a facility in 24 areas compared with other nursing homes in the state. By using the quality indicators to select a preliminary sample of residents before the on-site review, surveyors are better prepared to identify potential care problems. Surveyors augment this preliminary sample with additional resident cases once they arrive in the home. . . .


Complaint investigations provide an opportunity for state surveyors to intervene promptly if quality-of-care problems arise between standard surveys. Within certain federal guidelines and time frames, surveyors generally follow state procedures when investigating complaints filed against a home by a resident, the resident's family, or nursing home employees, and typically target a single area in response to the complaint.


. . . Until 1999, federal guidelines were limited to requiring the investigation of complaints alleging immediate jeopardy conditions within two workdays. In March 1999, HCFA acted to strengthen state complaint procedures by instructing states to investigate any complaint alleging harm to a nursing home resident within ten workdays. Additional guidance provided to states in late 1999 specified that, as with immediate jeopardy complaints, investigations should generally be conducted on-site at the nursing home. This guidance also identified techniques to help states identify complaints having a higher level of actual harm. . . .


Quality-of-care deficiencies identified during either standard surveys or complaint investigations are classified in 1 of 12 categories according to their scope (i.e., the number of residents potentially or actually affected) and their severity. An A-level deficiency is the least serious and is isolated in scope, while as L-level deficiency is the most serious and is considered to be widespread in the nursing home. States are required to enter information about surveys and complaint investigations, including the scope and severity of deficiencies identified, in CMS's OSCAR database.


. . . .

The importance of accurate and timely reporting of nursing home deficiency data has increased with the public reporting of survey deficiencies, which HCFA initiated in 1998 on its Nursing Home Compare Web site. The public reporting of deficiency data is intended to assist individuals in differentiating among nursing homes. In November 2002, CMS augmented the deficiency data available on its Web site with ten clinical indicators of quality, such as the percentage of residents with pressure sores, in nursing homes nationwide. While the intent of this new initiative is worthwhile, CMS had not resolved several important issues that we raised prior to moving from a six-state pilot to nationwide implementation. These issues included: (1) the ability of the new information to accurately identify differences in nursing home quality, (2) the accuracy of the underlying data used to calculate the quality indicators, and (3) the potential for public confusion over the available data.


Ensuring that documented deficiencies are corrected is a shared federal-state responsibility. CMS imposes sanctions on homes with Medicare or dual Medicare and Medicaid certification on the basis of state referrals. CMS normally accepts a state's recommendation for sanctions but can modify it. The scope and severity of a deficiency determine the applicable sanctions that can involve, among other things, requiring training for staff providing care to residents, imposing monetary fines, denying the home Medicare and Medicaid payments for new admissions, and terminating the home from participation in these programs. Before a sanction is imposed, federal policy generally gives nursing homes a grace period of 30 to 60 days to correct the deficiency. We earlier reported, however, that the threat of federal sanctions did not prevent nursing homes from cycling in and out of compliance because they were able to avoid sanctions by returning to compliance within the grace period even when they had been cited for actual harm on successive surveys. . . .


CMS is responsible for overseeing each state survey agency's performance in ensuring quality of care in state nursing homes. Its primary oversight tools are statutorily required federal monitoring surveys conducted annually in 5 percent of the nation's certified Medicare and Medicaid nursing homes, on-site annual state performance reviews instituted during fiscal year 2001, and analysis of periodic oversight reports that have been produced since 2000. Federal monitoring surveys can be either comparative or observational. A comparative survey involves a federal survey team conducting a complete, independent survey of a home within 2 months of the completion of a state's survey in order to compare and contrast the findings. In an observational survey, one or more federal surveyors accompany a state survey team to a nursing home to observe the term's performance. Roughly 85 percent of federal surveys are observational. . . .


The magnitude of the problems uncovered during standard nursing home surveys remains a cause for concern even though OSCAR deficiency data indicate that state surveyors are finding fewer serious quality problems. Compared to an earlier period, the percentage of homes nationwide cited since mid-2000 for actual harm or immediate jeopardy has decreased in over three-quarters of states ‑‑ with seven states reporting a drop of 20 percentage points or more. State surveys conducted since about mid-2000 showed less variance from federal comparative surveys, suggesting that (1) state surveyors' performance in documenting serious deficiencies has improved and (2) the decline in serious nursing home quality problems is potentially real. However, federal comparative surveys, as well as our review of a sample of survey reports from homes with a history of quality-of-care problems, continued to find understatement of actual harm deficiencies.


Compared to the preceding 18-month period, the proportion of nursing homes cited for actual harm or immediate jeopardy has declined nationally from 29 percent to 20 percent since mid-2000. In contrast, from early 1997 through mid-2000, the percentage of homes cited for such serious deficiencies was either relatively stable or increased in 31 states. From July 2000 through January 2002, 40 states cited a smaller percentage of homes with such serious deficiencies, while only 9 states and the District of Columbia cited a larger proportion of homes with such deficiencies. Despite these changes, there is still considerable variation in the proportion of homes cited for serious deficiencies, ranging from about 7 percent in Wisconsin to about 50 percent in Connecticut. . . .


. . . .

Twenty-five states had a 5 percentage point or grater decrease in the proportion of homes identified with actual harm or immediate jeopardy. For over two-thirds of these states, the decrease in serious deficiencies was greater than 10 percentage points. Seven states ‑‑ Arizona, Alabama, California, Michigan, Indiana, Pennsylvania, and Washington ‑‑ experienced declines of 15 percentage points or more.


Two states, South Dakota and Colorado, experienced an increase of 5 percentage points or greater in the proportion of homes with actual harm or immediate jeopardy deficiencies (6.6 and 10.8, respectively).


The remaining 11 states were relatively stable ‑‑ experiencing approximately a 4 percentage point change or less.


. . . .

Even with the reported decline in serious deficiencies, an unacceptably high number of nursing homes ‑‑ one in five nationwide ‑‑ still had actual harm or immediate jeopardy deficiencies. Moreover, we found widespread understatement of actual harm deficiencies in a sample of surveys we reviewed that were conducted since July 2000 at homes with a history of harming residents. . . . In 39 percent of the 76 survey reports we reviewed, we found sufficient evidence to conclude that deficiencies cited at a lower level (generally, potential for more than minimal harm, D or E) should have been cited at the level of actual harm or higher (G level or higher on CMS's scope and severity grid). We were unable to assess whether the scope and severity of other deficiencies in our sample of surveys were also understated because of weaknesses in the investigations conducted by surveyors and in the adequacy with which they documented those deficiencies.


Of the surveys we reviewed, 30 (39 percent) contained sufficient evidence for us to conclude that deficiencies cited at the D and E level should have been cited as at least actual harm because a deficient practice was identified and linked to documented actual harm involving at least one resident. . . . These 30 survey reports depicted examples of actual harm, including serious, avoidable pressure sores; severe weight loss; and multiple falls resulting in broken bones and other injuries. . . . The following example illustrates understated actual harm involving the failure to provide necessary care and services. A nurse at one facility noted a large area of bruising and swelling on an 89-year-old resident's chest. Nothing further was done to explore this injury until 11 days later when the resident began to experience shortness of breath and diminished breath sounds. Then a chest X-ray was taken, revealing that the resident had sustained two fractured ribs and fluid had accumulated in the resident's left lung. A facility investigation determined that the resident had been injured by a lift used to transfer the resident to and from the bed. It was clear from the surveyor's information that the facility failed to take appropriate action to assess and provide the necessary care until the resident developed serious symptoms of chest trauma. Nevertheless, the surveyor concluded that there was no actual harm and cited a D-level deficiency ‑‑ potential for more than minimal harm.


. . . .

. . . According to the surveyor, a resident with dementia, experiencing long- and short-term memory problems, fell 11 times and sustained a fractured wrist, three fractured ribs, and numerous bruises, abrasions, and skin tears. According to the notes of facility nurses, a personal alarm unit was in place as a safety device to prevent falls. The surveyor found that the facility had (1) failed to provide adequate interventions to prevent accidents and (2) continued to use the alarm unit even though it did not prevent any of the falls. The medical record documentation of these events was extensive and, in our judgment, was sufficient evidence of a deficiency that resulted in actual harm to the resident.


In many of the 76 surveys we reviewed, including surveys in which we found no D- or E-level deficiencies that would appear to meet the criteria for actual harm deficiencies, we identified serious investigation or documentation weaknesses that could further contribute to the understatement of serious deficiencies in nursing homes. In some cases, the survey did not clearly describe the elements of the deficient practice, such as whether the resident developed a pressure sore in the facility or what the facility did to prevent the development of a facility-acquired pressure sore. In other cases, the survey omitted critical facts, such as whether a pressure sore had worsened or the size of the pressure sore.


Widespread weaknesses persist in state survey, complaint investigation, and enforcement activities despite increased attention to these issues in recent years. Several factors at the state level contribute to the understatement of serious quality-of-care problems, including poor investigation and documentation of deficiencies, the absence of adequate quality assurance processes, and a large number of inexperienced surveyors in some states due to high attrition or hiring limitations. In addition, our analysis of OSCAR data indicated that the timing of a significant proportion of state surveys remained predictable, allowing homes to conceal problems if they choose to do so. Many states' complaint investigation policies and procedures were still inadequate to provide intended protections. . . .


. . . .

While CMS has increased its oversight of state survey and complaint activities and instituted a more systematic oversight process by initiating annual state performance reviews . . . the effectiveness of the reviews could be improved. . . . CMS oversight is also hampered by continuing limitations in OSCAR data, the inability or reluctance of some CMS regions to use such data to monitor state activities, and inadequate oversight of certain areas, such as survey predictability and state referral of homes for immediate enforcement actions. . . .


. . . .

As we reported in September 2000, continued federal and state attention is required to ensure necessary improvements in the quality of care provided to the nation's vulnerable nursing home residents. The reported decline in the percentage of homes cited for serious deficiencies that harm residents is consistent with the concerted congressional, federal, and state attention focused on addressing quality-of-care problems. More active and data-driven oversight is increasing CMS's understanding of the nature and extent of weaknesses in state survey activities. Despite these efforts, however, the proportion of homes reported to have harmed residents is still unacceptably high. . . .


To strengthen the ability of the nursing home survey process to identify and address problems that affect the quality of care, we recommend that the Administrator of CMS finalize the development, testing, and implementation of a more rigorous survey methodology, including guidance for surveyors in documenting deficiencies at the appropriate level of scope and severity.

To better ensure that state survey and complaint activities adequately address quality-of-care problems, we recommend that the Administrator 

-- require states to have a quality assurance process that includes, at a minimum, a review of a sample of survey reports below the level of actual harm (less than G level) to assess the appropriateness of the scope and severity cited and to help reduce instances of understated quality-of-care problems.

-- finalize the development of guidance to states for their complaint investigation processes and ensure that it addresses key weaknesses, including the prioritization of complaints for investigation, particularly those alleging harm to residents; the handling of facility self-reported incidents; and the use of appropriate complaint investigation practices.

To better ensure that states comply with statutory, regulatory, and other CMS nursing home requirements designed to protect resident health and safety, we recommend that the Administrator
-- further refine annual state performance reviews so that they (1) consistently distinguish between systemic problems and less serious issues regarding state performance, (2) analyze trends in the proportion of homes that harm residents, (3) assess state compliance with the immediate sanctions policy for homes with a pattern of harming residents, and (4) analyze the predictability of state surveys.
*      *      *
FAIRFAX NURSING HOME, INC. v. DEPARTMENT OF HEALTH & HUMAN SERVICES, 300 F.3d 835 (7th Cir. 2002) cert. denied, 537 U.S. 1111 (2003)
Ripple, Judge.
*      *      *

Fairfax Nursing Home is a skilled nursing facility participating in Medicare and Medicaid.  Fairfax was assessed a civil monetary penalty ("CMP") by the Center for Medicare and Medicaid Services ("CMS") because of its failure to comply substantially with Medicare regulations governing the care of respirator-dependent nursing home residents. Fairfax appealed to the Department Appeals Board of the Department of Health and Human Services ("HHS"); after a hearing before an Administrative Law Judge, both the ALJ and the Appellate Division affirmed the CMP. . . . Fairfax appeals that decision to this court. 

Fairfax is a skilled nursing facility ("SNF"),participating in Medicare and Medicaid (collectively "Medicare") as a provider. Regulation of SNFs is committed to the Center for Medicare and Medicare Services, formerly known as the Health Care Financing Administration ("HCFA"), and to state agencies with whom the Secretary of Health and Human Services has contracted. The primary method of regulation is by unannounced surveys of SNFs, conducted in this case by surveyors of the Illinois Department of Public Health ("IDPH"). These surveys are conducted at least once every 15 months. If the state survey finds violations of Medicare regulations, the state may recommend penalties to CMS. The civil monetary penalty imposed here was based on an IDPH recommendation.
CMS imposed the penalty because of series of failures in Fairfax's care of ventilator-dependent residents. On December 20, 1996, R10, a ventilator-dependent resident at Fairfax, suffered respiratory distress and required emergency care. Respiratory therapists administered oxygen directly to R10, and one therapist turned off R10's ventilator because the alarm was sounding. Once R10 was stabilized, the therapists left, but neglected to turn the ventilator back on. As a result, R10 died. Prompted by this incident, Fairfax began to develop a policy for the care of ventilator-dependent residents. That policy was completed in February 1997 and was implemented in early March of that year. The policy provided that once the resident was stabilized following an episode of respiratory distress “the nurse will check the resident & chart Q 15 minutes X 4 (for a total of 1 hr.) encompassing the following: vital signs/respiratory status oxygen stats [saturation]/lung sounds/vent settings/level of consciousness/odor color and consistency of secretions & comfort level of the resident.” 
On March 2, 1997, R126 was observed to have a low oxygen saturation level, an elevated pulse and temperature, and to be breathing rapidly. These signs indicated that the resident was having respiratory difficulties. R126's physician was called; he ordered a chest x-ray and gave several other instructions. However, contrary to Fairfax's policy, R126's medical chart did not reflect whether these orders were carried out.  R126 died shortly thereafter.
On March 5, 1997, R127 was found with low oxygen saturation and mottled extremities. Fairfax staff failed to make a complete assessment, took no vital signs, made no follow-up assessments and did not notify a physician. On March 7, R127 was found cyanotic and required five minutes of ambu-bagging. Nurses charted four follow-up notes, but only observed R127's color and oxygen saturation and took no other vital signs. Also on March 7, during the 7 a.m. to 3 p.m. shift, three episodes of respiratory distress were noted, each of which required ambu-bagging. No physician was called. On March 10, R127's skin was observed turning blue, but there was no record of treatment for respiratory distress and no vital signs or assessments were charted. On March 21, R127 had another episode, this time with mottled legs, shaking and dangerously low oxygen saturation. The physician was present; R127 was ambu-bagged and administered Valium. There was no complete assessment and no follow-up. On March 25, R127 was found to have a severe infection and died on March 27.
On March 23, 1997, R83 was found nonresponsive with low oxygen saturation, low blood pressure, an elevated pulse rate and a low respiratory rate.  R83 was ambu-bagged, and the treating physician was called. The first noted follow-up was an hour later and 2-1/2 hours passed before R83 was monitored again.
On April 2, 1997, a state surveyor observed a Fairfax employee fail to use sterile procedures while performing tracheostomy care on R6 and R11. The same employee also neglected to hyper-oxygenate the residents before or after suctioning the tracheostomy. 

On April 3, 1997, R68 became cyanotic, with low oxygen saturation, which required ambu-bagging and an increase in the amount of oxygen given through the ventilator. The records for R68 failed to note R68's vital signs, and the record did not reflect whether R68 oxygen saturation level ever returned to a normal level. On April 4, R68 was not sufficiently stable to permit a routine tracheostomy change.
After a survey on April 8, 1997, IDPH surveyors determined that Fairfax's actions and omissions posed "immediate jeopardy" to the health and safety of its residents. . . . CMS concurred and notified Fairfax by a letter dated May 7, 1997, that CMS was imposing a CMP of $3,050 per day for a 105-day period, from December 20, 1996, through April 3, 1997, during which Fairfax was not in substantial compliance with HHS regulations governing the care of ventilator-dependent residents. CMS also assessed a penalty for a period of noncompliance running from April 4, 1997, through May 14, 1997. The total penalty for this latter period was $2,050, and Fairfax did not challenge it.
Fairfax appealed the CMP to the HHS Department Appeals Board ("DAB"), which reviews the imposition of CMPs pursuant to a provider's right of review . . . . The DAB assigned the case to an administrative law judge who held a hearing in late May and early June 2000.  Applying an earlier DAB Appellate Division decision . . . the ALJ required that CMS make out a prima facie case for the imposition of the CMP, but assigned the ultimate burden of proof to Fairfax. Thus, Fairfax had to prove, by a preponderance of the evidence, that it was substantially compliant with the applicable regulations. The ALJ affirmed CMS' initial determination to impose a CMP of approximately $320,000 on Fairfax. In doing so, the ALJ found that a state of immediate jeopardy prevailed at Fairfax from December 20, 1996, until April 3, 1997 . . . .
The ALJ discussed each of the violations found by the state surveyors, beginning with the death of R10. R10 died, in part, the ALJ concluded, because Fairfax did not have in place a policy for the monitoring of ventilator-dependent residents following an episode of respiratory distress. This lack of a policy and later failures to comply with the new policy posed severe risk to the health and well-being of the patients. The ALJ found that all but one of the surveyors' reported violations constituted a risk to patients at the immediate jeopardy level.  The ALJ emphasized the repeated monitoring failures and the threat those failures posed to the residents. The ALJ found that "there is not only a prima facie case of noncompliance here, but the preponderance of the evidence is that Petitioner was not complying substantially" with the regulations governing the proper care of vent-dependent residents. Finally, the ALJ found that the amount of the CMP was reasonable.
Fairfax appealed the ALJ's decision to the DAB Appellate Division. Fairfax argued that the ALJ erred following the Appellate Division's earlier ruling in Hillman and assigning the ultimate burden of proof to Fairfax. It further contended that the ALJ applied the wrong legal standard, linked together unrelated incidents and that the amount of the CMP was punitive, rather than remedial.
With respect to the burden of proof, CMS submitted that Fairfax had waived the issue by not raising it before the ALJ. The Appellate Division took note of this objection, but decided the issue on the merits. The Appellate Division first concluded that the burden of proof was irrelevant because the evidence was not in equipoise. The Appellate Division nevertheless . . . rejected Fairfax's argument. The Appellate Division also rejected Fairfax's other arguments, determining that the ALJ applied the proper legal standard, that the ALJ's decision was supported by substantial evidence and that the amount of the CMP was reasonable. . . .
We must now determine whether substantial evidence supports CMS' conclusion that a state of immediate jeopardy prevailed at Fairfax from December 20, 1996, until April 4, 1997. 

We first address Fairfax's argument that the ALJ employed the incorrect legal standard. The regulations set up two basic categories of conduct for which CMPs may be imposed. See 42 C.F.R. §§ 488.408, 488.438. The upper range, permitting CMPs of $3,050 per day to $10,000 per day, is reserved for deficiencies that constitute immediate jeopardy to a resident or, under some circumstances, repeated deficiencies. By contrast, the lower range of CMPs, which begin at $50 per day and run to $3,000 per day, is reserved for "deficiencies that do not constitute immediate jeopardy, but either caused actual harm or have the potential for causing more than minimal harm." "Immediate jeopardy" is defined as "a situation in which the provider's noncompliance with one or more requirements of participation has caused, or is likely to cause, serious injury, harm, impairment, or death to a resident."
Fairfax emphasizes the ALJ's use of the term "potential" to describe the probability of harm in several of the ALJ's findings. It submits that the ALJ's use of this terminology establishes that the deficiencies in question were deserving of "lower range" penalties. We take each in turn.
Finding 1(b): Petitioner failed to carry out the treating physician's orders and failed to properly document R126's medical charts. This had the potential for serious injury, harm, impairment, or death to the resident and constitutes immediate jeopardy. Fairfax contends that potential for serious harm is insufficient to constitute immediate jeopardy, which requires that the provider's omission be likely to cause serious harm or death.  However, in the discussion below this finding, the ALJ found that "Petitioner was woefully inadequate in the treatment and care of R126. . . . Such conduct caused or was likely to cause serious injury, harm, impairment or death to the resident." The ALJ found that "[t]he record presents a picture of a lackadaisical staff, rather than a staff aggressively treating a pneumonia that was further aggravating the resident's already compromised health." The ALJ clearly was aware of the proper standard for immediate jeopardy and applied it correctly.
Finding 1(c) addressed Fairfax's failure to monitor R127 after R127's episodes of respiratory distress. The ALJ found that this monitoring failure "had the potential for serious injury, harm, impairment, or death to the resident and constitutes immediate jeopardy." Fairfax argues that this is an indication of the ALJ's application of a lower standard than immediate jeopardy as defined in the regulations. Again, the ALJ's discussion of this finding demonstrates that he was well aware of the proper standard and applied it correctly. The ALJ devoted four pages of his opinion to discussing the treatment of R127, and addressed the specific risks posed to the resident by Fairfax's failure to monitor R127 after several respiratory episodes in close succession. He closes his analysis with a finding that the failures of the staff to assess properly and monitor the patient, as well as the failure to call the treating physician, "exposed the resident to risk of serious injury, harm, impairment, or death."
The other findings of the ALJ that are questioned by Fairfax, when read in context, likewise make clear that the lapses were of a severe nature.
Finding 1(d) discussed Fairfax's failure to monitor R83 and R68, which "had the potential for serious injury, harm, impairment, or death to the resident and constitutes immediate jeopardy." In finding 1(e), which addressed Fairfax's failure to ensure that R6 and R11 received proper tracheostomy care, the ALJ concluded that "[t]his had the potential for serious injury, harm, impairment, or death to the residents and constitutes immediate jeopardy." Fairfax again cites the ALJ's failure to use the precise terminology of 42 C.F.R. §  388.301 as evidence that he applied the wrong standard. Close attention to the body of the opinion, once again, reveals that the ALJ both understood the term's meaning and applied it correctly.
In finding 1(c), the ALJ had already discussed the risks posed by Fairfax's failure to monitor residents following an episode of respiratory distress, so there was no need to repeat that discussion in finding 1(d), which dealt with the same issue. The ALJ's conclusion with respect to R83 makes manifestly clear that there was no misunderstanding of the applicable standard: "That R83 survived Petitioner's incompetent care and treatment does not excuse the fact that he was placed at risk of serious injury, harm, impairment, or death." With respect to R68, the ALJ remarked in a similar vein: "Ms. Daniels testified that it was 'pretty lucky' that nothing serious happened to R68, because, in a matter of minutes, brain damage could be sustained from lack of oxygen. Petitioner's duty to provide appropriate respiratory care to its ventilator-dependent residents cannot be a matter of chance." Under finding 1(d), the ALJ did point out Fairfax's violation of its guidelines and its monitoring errors. The conclusion is inescapable that the monitoring failures described in finding 1(d) could lead to the same dire consequences the ALJ chronicled in finding 1(c). . . .
As the members of the Appellate Division noted, a fair reading of the ALJ's opinion also makes clear that he focused not simply on the situation of each individual patient, but also on the entire state of readiness in the facility during the time in question. Fairly read, his "bottom line" is that a respiratory patient in Fairfax during the time in question was in continuous jeopardy of serious injury or death because of the systemic incapacity of the facility to render the necessary care to sustain life and avoid serious injury. The record is replete with references to the danger of infection to vent-dependent residents living in nursing homes. The death of R10 was the beginning of a series of events that document all too graphically the finding of the ALJ.
Finally, we note that the ALJ carefully and correctly delineated the entire regulatory scheme before he embarked on his analysis of the individual situations of the patients. This manifestation of his understanding of the distinctions that he is now accused of misunderstanding and misapplying supports further the Appellate Division's estimation -- and ours -- that he both understood the law and properly applied it.
We also believe that the HHS' decision is supported by substantial evidence. The state surveyors documented numerous instances of Fairfax's failure to care adequately for its respirator-dependent residents. The common thread running through most of these omissions is Fairfax's repeated lack of follow-up and monitoring after a resident experienced respiratory distress. Beginning with the death of R10, and continuing throughout the period in question, Fairfax did not ensure that, once a resident had an episode, that resident was examined at regular intervals in the time immediately following the incident. The record firmly supports HHS' determination that a state of immediate jeopardy to resident health existed at Fairfax from December 20, 1996, until April 3, 1997.
*      *      *

BROGDEN v. NATIONAL HEALTHCARE CORP., 103 F. Supp. 2d 1322 (N.D. Ga. 2000)







*    *    *



This case involves federal and state law claims by present and deceased residents of a long term health care facility alleging that Defendants have failed to provide basic and minimally required levels of care. . . .



I. Background



. . . .



Defendants own and operate a long term health care facility, NHC of Ft. Oglethorpe, in Fort Oglethorpe, Georgia. . . .



Plaintiffs are present and former residents of the facility. Plaintiffs Mixon Smith, Louvena Leroy, William E. Chasteen, Sr., Glen Rucks, Obbon L. Baldwin, Lou Ellen Slayback, and James L. Erickson, Sr., resided at the facility before their deaths. Plaintiffs allege that they suffer or suffered from inhumane conditions at the long term health care facility owned and operated by Defendants.



[Plaintiffs allege that] Defendants employ nurses and certified nursing assistants ("CNAs") to provide care and treatment to the residents. There is a high rate of turnover among the nursing staff at the facility. The CNAs are paid minimum hourly wages or wages that are slightly higher than the minimum permitted by law.  The CNAs at the facility are also poorly trained and poorly supervised. Because of the high turnover, the low wages, and poor training and supervision, Plaintiffs are abused and neglected at the facility. The nursing staff also fail to respond to Plaintiffs' complaints in a timely fashion, and do not sufficiently meet the social and emotional needs of Plaintiffs.



Furthermore [plaintiffs allege that] the food served to Plaintiffs lacks nutritional value. Additionally, Defendants fail to provide substitute diets for Plaintiffs who have particular dietary needs. 



Plaintiffs therefore allege that the staff at the nursing home fails to provide for Plaintiffs' safety, health, and well‑being. Additionally, Defendants fail to take appropriate remedial measures to enforce federal and state laws and regulations or satisfy contractual obligations to Plaintiffs.  Furthermore, Defendants bill for services which have not been sufficiently provided. For these reasons, Plaintiffs allege that their health and safety are in serious jeopardy.



Specifically, Defendants have failed to provide adequate nursing care to Plaintiffs who are incapable of performing basic daily living skills. . . .



Pursuant to a contract with the Georgia Department of Community Health, Division of Medical Assistance, Defendants must provide skilled nursing services, long‑term care, treatment, and other Medicaid services to Plaintiffs. NHC of Ft. Oglethorpe has allegedly breached this contract by failing to comply with the minimum standards of care required under state and federal laws and regulations.



One or more Plaintiffs, including Plaintiff LeRoy, entered into a written contract with Defendants upon admission to Defendants' facility. The contract is entitled "Admission and Financial Contract TG 200." Under this contract, Defendants agreed to provide food services, professional nursing services, social services, activities, restoration services, physical therapy, occupational therapy, speech therapy, beauty shop services, barber services, daily housekeeping, and laundry services. Defendants also agreed to provide nursing services in accordance with the nursing standard of care. Defendants have allegedly failed to provide these services to Plaintiffs.



. . . Plaintiffs' initial Complaint includes twelve counts, asserting the following claims for relief:

1.  Violation of Federal standards required for participating nursing homes under 42 U.S.C.A. § 1395i‑3 (Medicare);

2.  Violation of Federal standards required for participating nursing homes under 42 U.S.C.A. § 1396r (Medicaid);

3.  Violation of state standards required for nursing homes under the Georgia Bill of Rights for Nursing Home Residents, O.C.G.A. § 31‑8‑100 et seq.;

4.  Negligent Hiring and Retention;

5.  Nursing Aide and Nursing Malpractice and Neglect;

6.  Wrongful Death;

7.  Third Party Beneficiary Breach of Contract;

8.  Breach of Contract;

9.  Unfair or Deceptive Practices Toward Elderly;

10. Punitive Damages;

11. Preliminary and Permanent Injunctive Relief;


12. Declaratory Judgment.



Plaintiffs requested a preliminary injunction, including the appointment of a special master, pursuant to the federal standards enumerated under the Medicare and Medicaid Acts. . . .



. . . .

II. Discussion

A. Counts One and Two: The Medicare and Medicaid Acts


. . . .

 
Plaintiffs contend that residents of nursing homes may sue to enforce compliance with federal standards imposed under the Medicare and Medicaid Acts. These statutes, however, do not expressly authorize private causes of action to enforce their provisions.


Federal laws that do not explicitly authorize private causes of action may do so implicitly. . . . 


. . . Plaintiffs bear the burden of establishing that Congress intended to create a private remedy under the Medicaid and Medicare Acts. (citations omitted) To determine whether the Medicaid and Medicare Acts implicitly authorize private causes of action, the Court must examine: (1) whether the statutes were created for the plaintiffs' special benefit, (2) whether there is evidence of legislative intent to create a private remedy, (3) whether a private remedy would be consistent with legislative purposes, and (4) whether the area is one traditionally relegated to the states. (citations omitted)


As an initial matter, the Court finds that the Medicare and Medicaid Acts were enacted to benefit recipients such as Plaintiffs. (citations omitted)


Even if plaintiffs enjoy certain federal rights, however, they may not necessarily possess a private cause of action to enforce those rights. The question . . . is whether Congress intended to authorize nursing home residents to file suit against nursing homes to enforce the standards required for participation in the Medicare and Medicaid programs.


The Court concludes that Congress did not intend to create such a remedy. The great majority of courts have determined that the Medicare and Medicaid Acts do not authorize private causes of action against nursing homes. . . . [N]othing in the text or legislative history of the Medicaid or Medicare Acts before the OBRA '87 amendments [suggests] that Congress intended to create a private cause of action. (citations omitted)


. . . . 


An examination of the FNHRA [added by the 1987 amendments] does not alter this conclusion.  First, the fact that the FNHRA speaks in terms of residents' rights, 42 U.S.C.A. §§ 1395i‑3(c), 1396r(c), does not determine whether residents have a private cause of action, or even whether those "rights" are enforceable. (citations omitted)


Second, the legislative history of the FNHRA does not support a finding that a private cause of action exists. . . .

B. Count Three:  Bill of Rights for Residents of Long‑Term Care Facilities


Defendants argue that, unless otherwise specified in the statute, statutory claims do not survive the death of a plaintiff. For this reason, Defendants argue that count three should be dismissed with respect to Plaintiffs who are deceased.


. . . .


The Bill of Rights for Residents of Long‑Term Care Facilities imposes enforceable duties upon operators of long‑term care facilities.  O.C.G.A. § 31‑8‑126. In fact, the Georgia Court of Appeals has addressed claims under the Long‑Term Care Bill of Rights brought on behalf of plaintiffs who are deceased. (citation omitted) The Court therefore denies Defendants' Motion to Dismiss with respect to this argument.

C. Count Five


Count five of Plaintiffs' Complaint alleges a professional malpractice claim for failure to provide adequate nursing care. Defendants argue that this claim should be dismissed because Plaintiffs have failed to exhaust their claims, Plaintiffs lack standing, and no private cause of action exists to enforce standards imposed under the Medicaid and Medicare Acts.


For the reasons discussed supra, the Court rejects Defendants' first two arguments. As for the existence of a cause of action, the practice of nursing is recognized as a profession subject to its own general standards of care and qualifications. (citations omitted) Georgia law thus recognizes a professional malpractice cause of action for breach of the minimum standards of care by members of the nursing profession. Participation requirements under Medicare and Medicaid are relevant, of course, only to the extent that they relate to the degree of care and skill required of nurses in malpractice cases in Georgia. The Court therefore denies Defendants' Motion to Dismiss with respect to this count.

D. Count Seven


Count seven of Plaintiffs' Complaint asserts a claim for third‑party beneficiary breach of contract. Specifically, Plaintiffs allege that Defendants have breached the contract between NHC of Ft. Oglethorpe and the Georgia Department of Community Health.


Defendants argue that this claim should be dismissed because Plaintiffs have failed to exhaust their claims, Plaintiffs lack standing, and no private cause of action exists to enforce standards imposed under the Medicaid and Medicare Acts. Additionally, Defendants maintain that Plaintiffs' rights as third‑party beneficiaries, if any, are governed by federal law. Because no private cause of action exists under the Medicaid Act, Defendants argue, Plaintiffs cannot sue as third‑party beneficiaries. (citations omitted) Lastly, Defendants contend that any claim for recoupment or repayment of Medicaid payments must be dismissed because such relief is not authorized under the applicable Medicaid statutes.


For the reasons discussed supra, the Court rejects Defendants' first two arguments. Likewise, Defendants' argument that federal law governs Plaintiffs' third‑party beneficiary claims is without merit.


In Miree v. DeKalb County, 433 U.S. 25, 97 S. Ct. 2490, 53 L. Ed.2d 557  (1977), victims of an airline crash brought a diversity action against the owner of an airport. The plaintiffs argued that they were third‑party beneficiaries of a contract between the airport and the Federal Aviation Administration which obligated the airport to take certain precautions. The Supreme Court held that whether the plaintiffs were third‑party beneficiaries was a matter of state, not federal, law. (citations omitted)


. . . [O]nly private litigants are involved in this lawsuit. The Court also has found no indication that Congress intended to displace state law in this area. Lastly, the Court finds that Plaintiffs' claims "will have no direct affect upon the United States or its Treasury," and implicate federal interests "only insofar as such lawsuits might be thought to advance federal . . . policy by inducing compliance" with Medicaid participation requirements. (citation omitted) For these reasons, state law governs the issue whether Plaintiffs may sue as third‑party beneficiaries.


. . . .


. . . [T]he absence of an implied cause of action under the Medicaid and Medicare Acts does not determine whether Plaintiffs may sue as third‑party beneficiaries pursuant to the contract at issue. The question is whether Plaintiffs may sue as third‑party beneficiaries under the contract [under state law] not whether Congress intended to create a private cause of action in a statute. . . .

E. Count Eight


Count eight of Plaintiffs' Complaint asserts a claim for breach of contract. Plaintiffs allege that Defendants have breached a contract executed by one or more Plaintiffs upon their admission to Defendants' long term care facility. This contract is entitled, "Admission and Financial Contract TG 200" ("Admissions Contract"), and includes a provision that the facility will provide services "in accordance with licensure laws, certification requirements and standards of the industry." 


Defendants argue that this count should be dismissed because Plaintiffs have failed to exhaust their claims, Plaintiffs lack standing, and no private cause of action exists to enforce standards imposed under the Medicaid and Medicare Acts. Additionally, Defendants argue that responsibility for evaluating and enforcing the quality of care provided to Plaintiffs is vested solely within "the provenance of the state." . . .


For the reasons discussed supra, the Court rejects Defendants' first two arguments. Furthermore, the absence of an implied private cause of action under the Medicaid Act does not preclude Plaintiffs from suing for breach of contract ‑‑ it means only that Plaintiffs' claim does not "arise under" the federal statute. . . . The Court also does not believe that Congress intended to preempt such claims.

F. Count Nine


[The court then holds that Georgia's Fair Business Practices Act does not apply to commercial transactions that are otherwise regulated by state or federal law.]

G. Counts Eleven and Twelve


In counts eleven and twelve of their initial Complaint, Plaintiffs request injunctive and declaratory relief. Defendants argue that such relief is not available to Plaintiffs who are deceased, adequate remedies at law exist, state and federal agencies have primary jurisdiction with respect to Plaintiffs' claims, and Plaintiffs lack standing.


. . . The Court disagrees with Defendants' arguments concerning standing and primary jurisdiction for the reasons stated supra.


The Court also rejects Defendants' argument that injunctive relief is unavailable. Plaintiffs' Complaint alleges conduct that continues to pose a serious threat to the health and welfare of Plaintiffs. Upon appropriate proof, Plaintiffs therefore may be entitled to injunctive relief. . . .

*    *    *

Notes on Public and Private Efforts to Regulate Long Term Care

1. Many of the state and federal programs described in Section C of this chapter concerning the regulation of hospitals also attempt to regulate the quality, distribution, and accessibility of long term care facilities as well. Most state licensing laws apply to a range of institutional providers, including nursing homes and at least some of the other types of long term care providers described in this section. The basic process of certification of long term care providers for purposes of Medicare and Medicaid participation mirrors that for hospitals -- although, as described infra, the specific requirements differ in significant ways. State statutory and common law requirements concerning access to care are generally not applicable to nursing homes or other long term care providers, but the federal anti-discrimination laws discussed in subsection C.4 are applicable to long term care providers. Indeed, the Linton decision illustrating the possible application of Title VI of the Civil Rights Act in the context of health care involved long term care services.

One area of particular interest to long term care providers involves the state certificate-of-need programs that once played a major role in determining the distribution and growth of hospital resources but that have lost their significance in the 1980s and 1990s. In contrast, certificate-of-need programs continue to present important regulatory barriers to the long term care industry. Many states continue to restrict the growth of long term care providers through certificate of need; some have imposed temporary moratoria on all new construction of some forms of long term care facilities. 
2. As described in the GAO article in this subsection, one relatively unique public effort -- one without parellels in the hospital industry --involves the extensive state and federal effort to police the quality of nursing homes services as part of the Medicaid certification process that was originally authorized in 1987. As recounted by the GAO report, the results of these efforts have been unimpressive. For a similar assessment, see DHHS, Office of the Inspector General, Nursing Home Deficiency Trends and Survey and Certification Process Consistency (2003). Nonetheless, DHHS does, on occasion take action and impose serious penalties, as demonstrated by the Fairfax decision.

For a more detailed description of the federal requirements for state nursing home inspections, see 42 C.F.R. § 483. For a more general description see CCH, Medicare/Medicaid ¶ 14,751. For a political assessment, see Catherine Hawes, Regulation and the Politics of Long-Term Care, Generations, Winter 1997-98, at 5. For various academic effots to assess the current status of these governmental efforts, see Symposium: Improving the Quality of Nursing Homes, 26 Journal of Legal Medicine (2005).

For a website that purports to provide consumers with the results of these quality assessment efforts, see http://www/medicare/gov/NHCompare/home (last visited December 2005).

3. In response to some of the criticism of the government’s efforts to regulate the quality of long term care and nursing homes in particular, federal funds were made available to establish state and local ombudsman programs (originally authorized under the Older Americans Act of 1978). For a current description and references to specific programs, see http://www.ltcombudsman.org/ (last visited December 2005).
4. Another area of regulation of nursing homes and other long term care providers that may deserve separate attention is the enforcement of federal (and state) fraud and abuse laws. For a more detailed description of these activities, see Section C of Chapter 7.

5. Most of the material in this section focuses on the regulation of nursing homes, as does most of the literature on long term care, notwithstanding the range of other providers that fall under the generic term long term care. For an article that assesses the public regulation of another level of long term care, see Robert L. Mollica, Regulation of Assisted Living Facilities: State Policy Trends, Generations, Winter 1997-1998 at 30.

6. In addition to the various state and federal regulatory efforts, private parties have attempted to challenge the quality of care in nursing homes and other long term care facilities through private litigation based on various statutory, tort, and contract theories. Note, however, that the existence of state and federal regulatory schemes complicate the legal analysis in these lawsuits in a number of ways.


First of all, some plaintiffs have argued that the certification and other quality standards created by the Medicare and Medicaid laws also create a private right of action -- in addition to the authority of state and federal agencies to enforce these standards. For the most part, these arguments have been rejected, as they were in Brogden. See Harris v. James, 127 F.3d 993 (11th Cir. 1997) (finding that Medicaid recipients do not have enforceable federal right to transportation created by the certification standards); Ottis v. Shalala, 862 F. Supp. 182, 187 (W.D. Mich. 1994) (discussing lawsuit to require implementation of federal enforcement procedures against noncomplying nursing homes). See also discussion of Suter v. Artist M in Section C of Chapter 3.

      On the other hand, defendants have tried to use the regulatory conditions that follow from their participation in Medicare and Medicaid as a kind of shield from private litigation, arguing that these conditions either preempt enforcement of any state law remedies against participating facilities or create jurisdictional barriers such as the requirement that plaintiffs first exhaust their administrative remedies (meaning, presumably, that they must first request state and federal officials to enforce Medicare and Medicaid standards). Most courts have not accepted these defensive arguments as a complete defense and have allowed individual plaintiffs to pursue various state law remedies through private litigation. For example,in a Colorado case, the state supreme court refused to require the plaintiffs to exhaust their administrative remedies as a prerequisite to their private lawsuit brought under various statutory and common law theories. As that court explained:


In order for the Medicare exhaustion requirements to apply, a claim must arise under the Medicare Act. While only Medicare uses the term "arising under," see 42 U.S.C. § 405(h), with certain exceptions, we agree with courts in other jurisdictions that administrative remedies must also be exhausted before bringing a claim that arises under Medicaid. . . .


A claim "arising under" the Medicare Act includes any claim in which both the standing and the substantive basis for the presentation of the claim is the Act. A claim may arise under the Act when it is inextricably intertwined with a claim for benefits. . . . 


However, cases addressing exhaustion of administrative remedies in this area chiefly involve requests for reimbursement of benefits brought by individuals seeking coverage for benefits or expenses claimed under the Medicare or Medicaid Acts. Here, plaintiffs do not seek that form of reimbursement in connection with their common law tort claims. Instead, as we interpret their position in the trial court and in this court, plaintiffs seek to recover monies paid by them or on their behalf.


Thus, plaintiffs are not requesting payment of benefits or reimbursement for a denied coverage under either the Medicare or Medicaid Acts. Nor are their claims inextricably intertwined with a claim for benefits. 

Consequently, even if we assume that plaintiffs' claims are based to some extent on the Medicare and Medicaid Acts, and in that sense "arise under" those Acts, the remedy they seek is not available through Medicare's or Medicaid's administrative processes. Resort to administrative processes would have been futile, and could not operate as a precondition for plaintiffs' suit here. Accordingly, the court erred in dismissing their claims on this ground.

Salas v. Grancare, 22 P.3d 568, 573 (Colo. App. 2001). In Salas, the plaintiffs asserted 1) third party beneficiary claims for breach of Medicaid or Medicare contracts; 2) breach of contract; 3) intentional interference with contractual obligations; 4) fraudulent misrepresentation; 5) negligence; and 6) violation of the Colorado Consumer Protection Act. Plaintiffs sought restitution, compensatory damages including emotional distress damages, statutory damages under the CCPA, and declaratory and injunctive relief. See also Florida Convalescent Centers v. Somberg, 840 So. 2d 998 (Fla. 2003)(representatives of deceased patient can seek damages under state “bill of rights” that exceed those available under the state’s wrongful death cause of action); Delaney v. Baker, 20 Cal. 4th 23, 82 Cal. Rptr. 2d 610 (1999)(plaintiff can pursue both common law claims as well as those available under nursing home patients’ protection act).
7. Why are these cases not simply pursued by private litigants as ordinary malpractice claims -- avoiding some of the complications inherent in the interplay of federal and state law? The traditional -- and somewhat distasteful -- answer is that nursing home patients are not always good malpractice plaintiffs: They are frequently old, unemployed, and have a limited life expectancy; therefore, even the successful malpractice lawsuit is unlikely to recover the type of damages which often attract representation and underwrite the costs of private litigation. For that matter, the claims of poor quality care in nursing homes, while pervasive, are less dramatic than the standard, life and death fare of hospital-based, medical malpractice claims. They have more to do with day-to-day neglect, poor staffing, lack of adequate food and assistance, and the like.



On the other hand, there are some indications that private malpractice litigation concerning nursing homes is on the rise. See, e.g., Limbaugh v. Coffee Medical Center, 59 S.W.3d 73 (Tenn. 2001); House v. 22 Texas Services, Inc. 60 F. Supp. 2d 602 (S.D. Tex. 1999). See also David Stevenson & David Studdert, Trends: The Rise of Nursing Home Litigation: Findings From A Survey Of Attorneys, 22 Health Affairs 219 (2003). Ironically, the existence of stricter state and federal regulatory standards may complicate some theories of recovery, but they also make it easier to pursue private claims of malpractice as these standards and their enforcement make it easier to show that providers have violated their standard of care.


For additional references on malpractice litigation in long term care, see Ellen J. Scott, Punitive Damages in Lawsuits Against Nursing Homes, 23 Journal of Legal Medicine 115 (2002).
8. In Olmstead v. Zimring, 527 U.S. 581 (1999), a lawsuit brought by two mentally handicapped women claimed that Georgia was institutionalizing them despite the fact that they were in a condition that would make them eligible for community-based treatment. The Supreme Court held that this state practice would be a violation of the ADA if it could be shown that providing the plaintiffs with state-funded community-based treatment was a reasonable accomodation and not a fundamental alteration of the publicly funded programs for these types of beneficiaries. Following Olmstead, many legal experts were speculating that the same reasoning might require the states to modify the ways in which long term care is financed through the Medicaid program, perhaps even requiring states to expand or at least rationalize the types of long term care covered under their Medicaid programs. The Court's most recent decision concerning the applicability of the ADA to the states, Board of Trustees of the University of Alabama v. Garrett, 531 U.S. 356 (2001), has cast some doubt on the precedential value of Olmstead. Nonetheless, the underlying arguments raised in Olmstead -- that beneficiaries of publicly funded program should be provided with the a level of service that is appropriate to their needs -- have continuing implications for long term care policy. For an excellent discussion of both the legal and policy implications of Olmstead for long term care, see Andrew I. Batavia, A Right to Personal Assistance Services: "Most Integrated Setting Appropriate" Requirements and the Independent Living Model of Long Term Care, 27 American Journal of Law & Medincine 17 (2001).

      3. Private Long Term Care Insurance

Stephanie Lewis, John Wilkin, & Mark Merlis, Regulation of Private Long-Term Care Insurance: Implementation Experience and Key Issues (2003) (found at http://www.kff.org/medicare) (last visited December 2005)
*      *      *
Overview of Long-Term Care Insurance


A private LTCI policy provides payment towards the cost of necessary long-term care services, such as nursing home care or home care. Typically the policy makes fixed dollar payments for each day of care, regardless of the actual cost of the service. LTCI generally pays benefits only for a fixed period ‑‑ e.g., two years of nursing home care, three years, and so on; the longer the coverage, the more costly the policy. (Some policies have a dollar limit instead of a time limit.) To receive benefits, a policyholder must not only obtain the covered service, but must also meet a "benefit trigger." For example, he or she requires assistance in performing any two out of a list of "activities of daily living" (ADLs), such as bathing, eating, or dressing. Or the policyholder requires supervision because of a cognitive impairment, such as Alzheimer's disease.


Most purchasers of LTCI do not expect to need long-term care services until some time in the future; they pay premiums over a period of some years in return for a promise of future protection. Because the cost of long-term care services will likely rise over time, a per diem coverage amount that might be adequate today could be inadequate by the time services are needed. As a result, most policies offer inflation protection for an additional charge: for example, the policy may provide that the allowable per diem payment will increase five percent per year. Many policies provide a "nonforfeiture" option, which allows a policyholder who stops making premium payments to recover some of the accrued value of the policy. For example, the policyholder who has stopped making payments may retain an LTCI policy that provides lifetime coverage but with reduced benefits.


Although LTCI may seem to resemble health insurance for acute care, its premiums are set very differently. The premiums paid for a health insurance policy during a year cover average expected claims costs of the purchasers during that same year. . . .


Like other forms of insurance, LTCI is regulated by states. Most states have adopted at least some consumer protections for LTCI purchasers, often using model standards promulgated by the National Association of Insurance Commissioners (NAIC). The first NAIC model act on long-term care insurance was developed in 1987 and was followed by a model regulation in 1988. The model act and regulation have been altered regularly. . . . In addition, the federal Health Insurance Portability and Accountability Act of 1996 (HIPAA) included provisions meant to clarify when premiums paid for LTCI policy could be excluded from taxable income. These provisions specify some consumer protections that must be provided if a policy is to be "tax-qualified"‑‑eligible for favorable tax treatment.


. . . .
Consumer Protections in Practice


Suitability. LTCI can be costly, especially for purchasers who wait until late in life to buy coverage or who buy very comprehensive policies. Purchasers may buy more coverage than they can really afford. If they eventually cannot afford to continue paying premiums, they can lose everything they have invested. The NAIC model includes suitability standards, under which the insurer or agent must obtain financial and other information from applicants and notify applicants for whom the purchase of LTCI appears to be inappropriate, using income thresholds or other standards developed by the insurer itself. The insurer may reject the application, or it may complete the sale after obtaining documentation that the applicant still wishes to proceed.


. . . Because the rules do not actually specify financial thresholds, regulators can only evaluate whether insurers are following their own standards. There is evidence that there are fewer very low-income purchasers of long-term care insurance than there were in the early 1990s . . ., and there has been a steady decline in voluntary terminations . . . suggesting that fewer purchasers are having trouble paying renewal premiums. However, there may still be some purchasers who are overextending themselves to buy LTCI. For example, many buyers, especially those with low incomes, are liquidating assets to pay premiums.


Choosing a policy. LTCI is available from many different companies, and any one company may offer many different coverage options ‑‑ varying by benefit amount and duration, inflation protection, and other features. Consumers may not be able to assess what policy is most appropriate for them. While agents can help, some may focus on providing as much in benefits as buyers can afford without helping them assess the trade-offs involved. Consumers' choices may also be affected by the different incentives placed on agents: some may offer the products of only one company and may be rewarded for steering customers toward particular policy designs.


Many states have developed information materials to help consumers understand their choices, the key questions they should consider, and the implications of their decision. Perhaps the most ambitious information initiative has been undertaken in California, which publishes a rate guide providing comparison of policies and premium history for all insurers operating in the state. . . .


In an effort to minimize consumer confusion and provide benchmarks for comparison, Colorado requires each LTCI insurer to offer two standardized LTCI policies: a "basic" plan for people with moderate incomes, and a "standard" plan meant for higher-income buyers. Insurers or agents remain free to offer other policies, and it appears that few are encouraging consumers to purchase the standardized plans.


Replacement. A key problem that emerged as the LTCI industry grew was a high degree of replacement of existing policies with new policies that were not markedly different from the coverage they replaced. Agents had strong incentives to encourage inappropriate replacement, because the commission paid to an agent during the first year of a policy is often much higher than the commission for renewal years. Meanwhile, because LTCI premiums are based on the buyer's age at the time a policy is first issued, a buyer who replaces an older policy with a similar new policy will pay more for the same benefits.


Nearly all states have adopted rules to discourage unjustified replacement of existing policies (47 states). . . .


Benefit triggers and other coverage issues. Benefit triggers govern when the policyholder becomes eligible to receive benefits. Early LTCI policies often left unclear exactly what circumstances would make a policyholder eligible. In 1995, the NAIC adopted minimum benefit triggers to help standardize the approach used by insurers. Only a minority of states have adopted these or similar standards (18 states). However, most policies now sold conform to the HIPAA requirements for tax-qualified policies. Under HIPAA, a policy must pay benefits if the policyholder (a) is expected to need "substantial" assistance for at least 90 days with any 2 of a list of any 5 ADLs to be specified by the insurer, or (b) has a cognitive disability and needs "substantial" supervision to protect himself or herself. While consumer assistance representatives believe that benefit trigger standards have greatly clarified when an insured is eligible for benefits, there remain some concerns about triggers and about approval of services.


. . . .
Premium Rates


Most people buy long-term care insurance many years before they are likely to require services. Because prices are much lower for younger purchasers, buying coverage earlier in life and paying premiums for a longer period can be a sensible investment ‑‑ if the premiums stay at the same level over time. Under most state laws, the insurer cannot increase the premium for an individual because he or she grows older or develops health problems after buying the coverage. However, the insurer may impose a general rate increase applicable to an entire class of purchasers if it can show regulators that more revenue is needed to cover current or future costs.


While insurers are supposed to set their initial premium rates at levels sufficient to cover their ultimate projected costs, this is difficult because LTCI is a fairly new product. Until recently, insurers lacked sufficient experience to accurately estimate revenue requirements. Some less scrupulous insurers have deliberately "low-balled" ‑‑ offered unrealistically low initial premiums to gain market share, knowing that they might have to raise rates later on. Other insurers have made a business of acquiring under-priced policies from other companies and then raising the rates.


Stronger regulation and the threat of policyholder suits may have discouraged some abusive practices, and insurers today have more experience to work from. Still pricing of LTCI policies remains subject to considerable uncertainty. For example, while there is a growing body of data on actual utilization by policyholders, the data may not have kept pace with the evolution of LTCI. Insurers know a lot about nursing home use, but less about likely use of home care or the disability-based cash payments now available from some insurers. . . .


When LTCI was first introduced, state insurance departments had no principles for regulating it and tended to treat it as analogous to health insurance. They accepted the likelihood that rates could increase over time, just as they do under health insurance, and rate review focused on assuring that benefits were reasonable in relation to premiums. Until recently, regulation of LTCI pricing specified minimum loss ratios‑‑the proportion of premiums that had to be spent on benefits. In effect, regulators focused on making sure premiums were not too high. There was no examination to assure that premiums were not too low; on the contrary, insurers were discouraged from including any margin for error.


. . . .
Conclusion


In states ‑‑ such as those selected ‑‑ with strong regulation of LTCI, there has been real progress in addressing some of the most troublesome practices that emerged in the early years of the long-term care insurance market. Fewer people who cannot afford coverage appear to be buying it, and there may be fewer inappropriate sales of replacement coverage. However, . . . not all states have adopted key NAIC standards. Those that have may not have been as active as the study states in overseeing LTIC, and there are some areas, such as handling of claims and claim disputes, in which it is too early to assess how regulators are performing. Moreover, states have made little progress in data collection; many may not be in a position to document patterns of complaints and identify new challenges as they emerge.


. . . .

Even if every state adopted and enforced every part of the NAIC model law and rules, there remain some issues that are not fully addressed in the model and that may require renewed attention as the market develops further.

· Consumers still need more assistance in determining whether LTCI is right for them and in choosing from among available plans.

· While state laws now require insurers to have a process for policyholders to seek review of an insurer's eligibility and coverage decisions, they do not give regulators the ability to ensure that those procedures are effective, and external review is not available.

· State laws do not address whether the policyholder must comply with the insurer's care management plan in order to receive benefits.

· Finally, even under the new NAIC rate-setting rules, purchasers of LTCI still face a real possibility that their premiums may rise substantially in the future.

Mark, Merlis, Private Long-Term Care Insurance: Who Should But It and What Should They Buy (2003) (found at http://www.kff.org/medicare [last visited December 2005])

*      *      *


. . . Most purchasers to date have been affluent elderly or near-elderly people, often interested in protecting their estates in the event of a long nursing home stay or other catastrophic episode. The Bush Administration has proposed expanded tax incentives for the purchase of LTCI, and similar proposals have attracted considerable support in Congress. Supporters of these proposals argue that promoting the purchase of LTCI will both protect consumers against possible catastrophic losses and ultimately save the federal and state governments by reducing future Medicaid outlays. Opponents contend that much of any new tax expenditure might go to people who would have bought LTCI anyway, and that LTCI will remain a "niche" product, attractive chiefly to wealthier people at or near retirement age.


Perhaps the central question in this debate is whether private LTCI is  ‑‑ or could be made‑‑a workable product for most middle-income individuals and families. Despite the growing interest in LTCI among policymakers, there has been little independent examination of just how much protection it really provides or of whether it is a worthwhile purchase for people of average means. . . .


Which working age families can afford LTCI? Despite continuing growth in the LTCI market, the industry has had little success in reaching younger purchasers. It is conceivable that broader educational efforts might make more working-age adults aware of their future risk of long-term care expenses and the possible role of LTCI in meeting those costs. LTCI bought early in life is comparatively less expensive, and most working-age adults could afford it, in theory. However, they also face many other much more immediate financial risks than the very distant eventuality of needing long-term care. Most obviously, they need to save for retirement. Those with dependents are generally advised to have life insurance to replace lost earnings in the event of premature death. In addition, it is thought to be a good idea to have a private disability income plan, in case one is forced to retire early, because Social Security disability benefits replace only a fraction of earned income. And certainly there is broad consensus on providing everyone in the family with health insurance. Arguably, for people in mid-life, every one of these needs ought to take precedence over LITCI.


. . . [T]here out of four married couples could theoretically afford LTCI, using the affordability criteria adopted in a recent study by the American Council of Life Insurers. Yet, only one in five is adequately protected in all the other areas, including retirement savings, life insurance, health insurance, and disability insurance. The data suggest that a great many families who could afford LTCI are not preparing for retirement, or are not protected in against life contingencies that could arise before expected retirement age. Most couples, if they have discretionary funds available, would probably be better advised to put them into savings or other forms of insurance before buying LTCI.


For those who can afford LTCI, is early purchase wise? About 20 percent of couples whose head of household was aged 35 to 59 in 1998 ‑‑ almost 5 million couples ‑‑ could afford LTCI and were adequately protected against other financial risks. Would it make sense for these couples to buy LTCI and were adequately protected against other financial risks. Would it make sense for these couples to buy LTCI now, or would they do better to wait until they were closer to retirement age?


There are two basic arguments for early purchase. First LTCI premiums are based on the buyer's age at the time of purchase; someone who buys coverage at a younger age can in theory lock in a much lower rate than someone who waits. But this is partly because the insurer has the use of the buyer's money during the interval.


. . . .


The second argument for early purchase is that individuals who delay buying LTCI run the risk of failing underwriting screens if they attempt to purchase a policy in later life. If younger applicants wait to buy coverage until later in life, there is a risk that their health will have deteriorated, and that they will have trouble finding an insurer willing to sell them an LTCI policy. In 1996, 89 percent of all people ages 40 to 44 would pass LTCI underwriting criteria, compared to 79 percent of people ages 60 to 64. If disability rates remain constant in the future‑‑which they may not do‑‑one in 9 people who passed at age 40 would fail by the time he or she reached 65. In addition, there is a real risk of actually needing long-term care before turning 65.


. . . .


Weighing against early purchase is the extraordinary length of time that is likely to elapse before the buyer will actually need long-term care services. Someone who buys LTCI at 40 might not need services until he or she is 75 or 80. Buyers face great uncertainty about their own circumstances and needs three or four decades into the future. Of course there is some irreducible degree of uncertainty in any attempts to prepare for old age, and any kind of insurance is by definition something of a gamble. But the problem is compounded, in the case of LTCI, because most policies are tailored to cover specific services in the current delivery and financing environment.


That environment could change in any number of ways, making a specific policy bought today obsolete. There are likely to be further efforts to develop prepaid systems that integrate acute and long-term care. There may be new forms of supportive housing arrangements. New technologies might reduce the need for hands-on care for some kinds of patients. Medicare benefits might be modified, to cover more or few long-term care might be adopted‑‑potentially overlapping with coverage under private LTCI policies. Any of these changes could mean that a policy bought today could have less value in the future or could fail to provide access to newly emerging service options.


Stand-alone LTCI products are a sensible investment for only a small minority of active workers. People of working age might derive greater benefit from investment or insurance products that adapt to their evolving needs at different stages of their lives. One option is the scheme explored by the Academy of Actuaries, under which a worker would pay into a plan for many years and, when closer to retirement, decide whether to take the accumulated amount in the form of LTCI or some other benefit. Other possibilities include a combined life insurance/LTCI product or a combined life annuity/LTCI product. This option would not just address the problem that a given benefit package might become obsolete over time; it might also appeal to people who are uncertain of what their personal circumstances will be in the distant future. These products may be difficult to market and may be inhibited by current tax policy. Still, if the future challenge of long-term care financing is to be met, it is important to examine more promising or attractive ways of harnessing individuals' resources.


. . . .


Which older adults can afford LTCI? At least for now, it is likely that the major market for LTCI will continue to consist of people at or near retirement age. They have a clearer picture than do younger people of what their resources and needs will be during their retirement years, and they are more likely to be conscious of their possible future need for long-term care. Underwriting aside, any estimate of the proportion of older people who could "afford" LTCI depends on fairly arbitrary concepts of what share of income people can spend, as well as on what kind of LTCI policy is thought to be minimally acceptable.


The National Association of Insurance Commissioners (NAIC), in its model regulation for LTCI, suggests that consumers should be discouraged from buying a policy if the premiums account for more than 7 percent of income or if the purchaser does not have at least $35,000 in financial assets. This is only meant to be a rough upper limit, and it should be noted that that many elderly already devote a substantial share of their income to medical care and health insurance (usually a Medicare supplement). The Urban Institute has estimated that out-of-pocket spending by the average elderly Medicare beneficiary consumed 21.7 percent of income in 2000; adding another 7 percent to buy LTCI may not be sustainable. Even under the fairly liberal NAIC standard, only a minority of near-elderly people could afford a mid-range policy. . . .


. . . .


What should older people buy? A larger number of elderly people might be able to buy at least some amount of LTCI coverage. How can middle-income seniors, who can afford some protection but cannot afford the most comprehensive plans, decide exactly what to get? Many private carriers offer hundreds of variants; for example, the MetLife plan offered through AARP in 2002 has 360 possible benefit combinations. Even if the consumer knows that he or she is able to pay for LTCI, the agent can arrive at an acceptable price by tinkering with any of numerous components of policy design, and there I no ready way for either the consumer or the agent to identify which policy features are more important.


Promotional materials for LTCI often emphasize the likelihood of a long stay late in life, and concern about this possibility is clearly reflected in the kinds of packages people are buying. However, packages that might be thought "affordable" for middle-income seniors are unlikely to be sufficient to prevent impoverishment in the event of a truly catastrophic nursing home episode. . . .


. . . .


Estate protection, then, may not be a meaningful goal for middle-income purchasers. Seniors who are less concerned about leaving a bequest than about being able to remain at home as long as possible might do better to buy a policy very different from those available in the current market. While this paper does not propose an "ideal" package, it does consider a number of basic policy features that warrant reexamination:

Duration. People who stay in a nursing home for a year or more have a very small likelihood of returning home. If asset protection is not a goal, buyers with limited resources might do better to choose the shortest available coverage period ‑‑ perhaps one or two years ‑‑ and beef up other components of their plans.

Elimination period. Most policies sold now provide benefits only after the policyholder has received services for 90 days. People with modest savings who need services for only a short period can make a significant dent in their nest eggs before coverage begins. The most appropriate product for a modest-income senior might have no waiting period ‑‑ an option available under some private plans ‑‑ and a shorter benefit duration.

Daily benefit. LTCI policies pay a fixed daily benefit. Even if this benefit is enough to cover most or all of the cost of an average day of care, actual charges for any particular patient may be much higher or lower than this average. . . .

Benefit trigger. Finally, the benefit trigger established by the Health Insurance Portability and Accountability Act (HIPAA) and now used under most policies sold ‑‑ requiring assistance with two or more out of a list of five activities of daily living (ADLs), or requiring supervision because of severe cognitive impairment ‑‑ may be too rigid. The need for paid care depends on availability of informal supports as well as on level of disability. HIPAA authorized the Secretary of the Treasury to define alternative triggers reflecting "similar" levels of disability, but this has not occurred.

*      *      *

Notes on Private Long Term Care Insurance

1. As everyone seems to agree, there are growing options for the private purchase of long term care insurance, but, in fact, only a small percentage of the population is actually covered. According to the AARP, by the end of 2002, 9.16 million policies had been sold since the federal law changes (see below); about 6.4 million were still in effect. Only a very small number were actually paying benefits.In 2003, less than $16 billion was paid by various private health insurance plans for home health care and nusing home services (out of a total that exceeded $150 billion). Nonetheless, each of those numbers is expected to grow and government policymakers, especially those concerned with the growth of Medicare and, in particular, Medicaid spending, are continually seeking ways to encourage the growth of private long term care insurance.

2. The federal government has taken a few steps to encourage the purchase of long term care insurance. One major federal effort to promote private long term care insurance was enacted as part of the HIPAA in 1996. Pub. L. No. 104‑191, § 301, 110 Stat. 1936, 2041‑42. (For a discussion of the other provisions of this legislation and its political background, see Chapter 2 at subsection B.3.) Under HIPAA, the costs of qualified long term care insurance premiums are treated the same as other medical expenses for purposes of federal income tax: They are treated as deductions if the total for medical and long term care expenses exceeds 7.5 percent of gross income. (This is in contrast to the treatment of employer-purchased health benefits which are excluded from gross income entirely and not subject to the 7.5 percent floor.) This alone limits the applicability of the deduction as it is limited to those taxpayers who itemize their deductions and who have relatively high medical expenses. In addition, to qualify for the HIPAA deduction, an individual must meet statutory standards regarding their need for care. See 26 U.S.C. § 7702B. Qualifiying long term care policies also must neet standards set out in the legislation as well as those of the National Asssociation of Insurance Commissioners. There also is a statutory maximum on the deduction authorized by the HIPAA. See 26 U.S.C. § 213(a)-(d). In short, while the HIPAA expanded the federal tax deductions to include privately purchased long term care, it did so in a manner that has had only a modest impact on the purchase and distribution of long term care insurance.

3. A number of states have enacted tax incentives to encourage the purchase of long‑term care insurance through tax deductions or credits to purchasers of private long‑term care insurance. In general, these tax incentives are likely to have only a minimal impact on long‑term care insurance premiums because of the relatively low state tax rates, which make a deduction or credit less attractive. Moreover, in some cases, a taxpayer can take either the federal or state incentive, but not both. Although available to a broader population than the federal tax incentives under HIPAA, state tax incentives are quite modest in reducing the cost of insurance, arguably providing more of a "sentinel" effect than an economic one.



For a good overview of the issues that arise in this context, see Jane Tilly Wiener & Susan M. Goldenson, Federal and State Initiatives to Jump Start the Market for Private Long-Term Care Insurance, 8 Elder Law Journal 57 (2000).
4. Some employers offer long term care insurance as an optional benefit, particularly to their younger workers, although, thus far, few people are actually participating. Both the federal government and some state governments provide tax incentives for employer contributions to long‑term care insurance. HIPAA changed federal tax law to clarify that employer contributions to the cost of qualified private long‑term care insurance are tax deductible as a business expense in the same way that employer contributions to health insurance are deductible. At the state level, some states, such as Maine, Oregon, and Maryland, also provide small tax incentives to encourage employer contributions to the cost of private long‑term care insurance for their employees.


While clarifying the tax deductibility of employer contributions is probably necessary to encourage employer contributions, it may not induce many employers to contribute to the cost of private long‑term care insurance for their employees. It seems unlikely that many employers will want to contribute to a new, potentially expensive insurance plan that will primarily benefit retirees long after they have left the company. However, it is conceivable that employers may be more willing to offer private long‑term care insurance on an employee pay‑all basis to help compensate for decreases in acute care coverage.

5. Private long term care policies, like private health insurance policies generally, vary in a number of ways. Most policies include some coverage for services in the home as well as services in various levels of residential and nursing home care. All policies require that the covered individual meet specified criteria concerning their level of need, ranging from listed types of activities for which the individual needs assistance to a general requirement of medical necessity. Most impose an upper limit on per day cost (e.g., $100 a day in a nursing home or $50 a day for home health care) and a maximum limit on total reimbursement (e.g., years of coverage). Unlike health and life insurance, most long term care policies do not increase their premiums for changes in individual circumstances, unlike life and health insurance where premiums usually increase as the individual grows older or has increased medical needs. On the other hand, insurers frequently increase the premiums for classes of beneficiaries or have annual inflation increases built into the insurance contract. Since many people who buy coverage may not use it for 10 or 20 years, the insurer's ability to increase premiums can be the critical factor in determining the worth of a policy.

6. Some of the proposed strategies for enhancing the market for long term care insurance anticipate a "partnership" between the private market and the public programs. Essentially, individuals would be allowed to purchase private long term care plans without jeopardizing their ability to qualify for Medicaid financed for other services or for long term care when their private insurance expires. In some ways, as discussed in Chapter 2, states are making efforts to discourage people with sufficient resources from using Medicaid benefits for long term care. Would some of these proposals have the opposite effect? Would these proposals divert more Medicaid resources into long term care for the middle class beneficiaries -- and away from other services for low income beneficiaries? Is this what Medicaid funds should be used for?

7. In many ways, the problem of financing long term care is a microcosm of American health care financing generally: Public programs provide financing for some benefits for some people; the scope and availability of private financing is distorted by the fact that most Americans buy their health benefits through their employment; some people buy their benefits in the private market, but the products that are available are too expensive for many people and generally offer only partial coverage as well. What can and should be done about all this present important public policy questions, but they differ only slightly from the questions concerning the financing of other problematic health needs, such as prescription drugs or, for that matter, from questions concerning the financing of all American health care. For a discussion of alternatives and some of the economic and political constraints, see Section B in Chapter 8. 
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