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Introduction
The repeating adage of open competition, the free market and analogous state​ments, give the impression that these refer to a kind of ‘natural state’ of trade and industry. As is the case with most moral adages, nothing is further from the truth. Psychologically free markets and open competition, a kind of regulated ‘commerci​al war of all against all’, are perhaps quite unnatural. Humanly it looks more natu​rally to strive to an absolute domination of one’s entrepreneurial surroundings. However, only few entrepreneurs are strong (or cunning) enough to succeed in such an uphill struggle. Hence, the next natural tendency is cooperation intended to carve up the market and allot each a part. Indeed, rational entrepreneurs who know they cannot singly dominate the market by sharp (‘cut-throat’) competition will rather look for arrangements for a common commercial shelter. Why should they engage in unpleasant commercial fights if they can agree to a mutual sharing of the profits? That implies agreeing on a com​mercial truce, stopping the fierce fight for prices and market shares and trade in peace. Of course, such an armistice is not intended as a prelude to a general peace encompassing all combatants. Far from that: it settles relations between those parties that have sufficient commercial weight, excluding others while the ‘market hostilities’ can be resumed at any time. The partners in such a commercial produc​tion and price alliance form a ‘cartel’.


At present, the word ‘cartel’ has a negative connotation, because it is associated with secret price manipulation, self-enrichment and unfair exclusion of other market players. In the end consumers would pay a higher price for a lower quality of goods and services than they would do under ‘fair competition’ for which reason cartels have been banned in the EU while anti-cartel enforce​ment has been intensified (Evenett et al., 2001; Joshua, 1995). Despite this negative image, privately regulating markets by means of agreements about prices or production does not need to be considered a priory as negative. It may guarantee a ‘fair’ minimum level of revenues for the entrepreneurs while tempering volatile fluctuati​ons in supply and prices. This provides a certain protection, which may be benefi​cial to industrial sectors. To this end industrial partners may agree on vertical agreements between the chains of production (from raw material to the retail market) or on horizontal agreements between enterprises at the same level of production (basic production, semi-manufacture, end product). 


Historically these protective private sector regulations have not always been unwelcome to the autho​rities, which were equally fostering industrial rest and peace. As a matter of fact many industrialised countries stimulated and regulated cartels for decades (Quaedvlieg, 2001; Barjot, 1993). Accommodation by means of consultation may not have produced the theoretically (i.e. free trade) perfect solution, but at any rate results, which have had broad support from industrial sectors.


Despite such good intentions and the smoothing of industrial relations, many industrialised countries, like the US and the European Union have banned private agreements to regulate the price, volume of products or access to markets. The ‘good intentions’ proved to be not in the interest of consumers or those enterprises, which found themselves excluded from these opaque relationships. As entrepre​neurs, who benefit from such relationships see little evil, violations of cartel prohi​bitions are predictable. 


It is not easy to find a common denominator for the successful emergence of a cartel (Levenstein and Suslow, 2004). Industrial sectors with a high degree of concentration appear to be less prone to cartel forming than sectors with low con​centration. Trade or industry associations also appeared to be a facilitating factor (Levenstein and Suslow, 2004). In addition, a permissive legal environment is highly conductive to the emergence of cartel. This is certainly to be expected in a social-economic landscape in which ‘accommodation by consultation’ is histori​cally fostered by private and public partners. 


The Netherlands provide such a landscape in the form of the famous ‘polder model’, allegedly characterized by extensive consultations. In the Netherlands modest cartel building was tolerated and sometimes officially encouraged for decades. After 1992, when it had become illegal, this tradition did not change but went underground and secret cartels continued to thrive. How serious are these prohibited cartels? How is this illegality organised and can it be qualified as ‘orga​nised crime’, because of their organised and conspirative way of operating? And, if the definition of organised crime also covers illegal cartel formation, why has this transgression remained outside the organised crime literature? This paper will address these questions, based on the evidence from the Dutch Parliamentary investigation of the scandal in the construction industry: the ‘building fraud’. 


Before this scandal came into the open, there was little interest for this pheno​menon, which continued virtually unopposed. However, a desperately goaded informant together with a clumsily responding Public Prosecution Office changed the percep​tion of this situation dramatically: a nationwide cartel of construction firms appea​red to be fleecing the public funds for hundreds of million euros.

Upheaval in the polder
The building scandal bursts open
November 2001 the Dutch public could watch a most revealing television program​me: a previous executive director of one of the biggest construction companies, Mr. Bos, revealed the so-called ‘shadow bookkeeping’ of his former employer. The bookkeeping of which he showed a few pages, contained the secret dealings of his previous firm with many other firms. This shadow bookkeeping concerned the mutual price rigging and division of the market of transport infrastructure in which virtually all the major construction firms in the Netherlands participated. This shadow bookkeeping contained I-owe-you statements: for example, firm A owed € 20.000 to firms B and C because these allowed him the ‘lowest’ subscripti​on to a tender to construct a fly-over or a road. The ex-director Bos himself had been heavily involved in this wheeling and dealing of his boss’s corporation on whose behalf he frequently corrupted civil servants to obtain building contracts. Now he was sacked and hawked these ledgers for money. 


In this undertaking he was unsuccessful. His own boss, one of the main culprits whose firm name appeared highly frequently in the shadow bookkeeping, felt himself untouchable and did not let himself pressurised to pay for these ledgers. Subsequently Mr. Bos turned to the authorities: the Competition Authority and the Public Prosecution Office. He was bitterly disappointed: none of these agencies showed much interest, let alone that they wanted to pay for this explosive informati​on. In the end, exasperated, he went public and a television programme of fifty minutes was devoted to what was to be called the ‘building fraud’. The broadcast let the public two alternative points of amazement. On the one hand, the staggering size of the cartel scheme in terms of financial damage as well as the broad involve​ment of virtually the whole road building branch. And on the other hand, the unprofessional, clumsy and offhand way in which the authorities appeared to have handled this most valuable information. As a matter of fact, while fully informed they preferred to do nothing and would almost have succeeded in maintaining their state of torpor if Mr. Bos had not gone public.


A double scandal was brought to light: fraud and corruption with allegedly hundreds of millions euros damage and obviously incompetent law enforcement authorities, particularly the Public Prosecution Office. Questions were asked in Parliament and pressure was building up for a Parliamentary investigati​on. A Parliamentary Investigation Committee was duly established in February 2002 to investigate the extent and nature of the ‘building fraud’, which concerned main​ly public contracts for transport infrastructure: road, channels and other transport related buildings.

The myth of the ‘polder’ explanation
The Parliamentary Committee investigated the functioning of the construction branch, particularly in the public construction sector as well as the social and economic backgrounds. The latter aspects are important because many exculpating arguments were supposed to derive from the characteristic Dutch consultative culture: the so-called ‘polder model’ indicated above. 


It is generally assumed that this culture of consultation developed from the Middle Ages, when the Dutch started to wrestle their low lands from the water. In the developing polders the small community had to consult each other because of the common ‘enemy’: the water. No one in the polder communities, the water board districts, could duck out of the regular deliberations about dikes and canals. This is supposed to be the foundation of later forms of Dutch democratic govern​ment. From this ‘historic’ assumption speculative statements were derived like ‘consultation of the construction firms is part of their (Dutch polder) heritage’. As a matter of fact, these speculations about the carry-over of historical cooperative forms of local government against the water are based on a grave misreading of the Dutch history (Price, 1994).


The romantic image of a people tenaciously fighting the water by consultation and consent, by endless deliberation has little to do with the emergence of the form of government in the time of the Dutch Republic (1588-1795), which was no democracy at all. The elite of the Dutch Republic, the ruling regents, were not deliberating about canals and dikes in democratic polder societies. The Dutch Republic was based on towns represented in the States, the provinces. And in the towns the framework of actual ruling consisted of the interconnected wealthy merchant families. It was a network of regent families, hold together by means of family contracts which arranged the selling of profitable jobs (Schutte, 1988). The Dutch administrative model is not born out of the common fight against the water in the polder, but out of elitist high-handed division of the spoils of sinecures among ruling families and factions. 

The building cartels regarding the tendering procedures are therefore neither a typical Dutch ‘polder product’ nor the outcome of a particular social and cultural determination shared by the players in this market. It is the outcome of a traditional social and economic market ordering, which grates inconveniently against the imposed formal ordering of free competition. Regarding the latter, the authorities have a responsibility concerning enforcement, with equal​ly traditional traits too. In the enforcement of economic law it is not unusual to find a permissive regime with enforcement officers who do not feel they are dealing with ‘crime’. Enforcement officers may also feel discouraged to press for prosecution by the lenient sentences they expect (Croall, 1993). In the history of the building fraud the elements of traditional consultation and slack law enforcement fused. The question is how should this be interpreted from a penal law perspective: did the tradition of consultation, gone underground, go out of hand or was there a conspira​cy which could be qualified as ‘organised crime’? What characteristics do justice to the illegal conduct of the main market players?

‘All for the common interest’, and still illegal
Traditionally economic penal law faces the social problem of recognizability (Sutherland, 1945; Levi, 1980). The protection of the integrity of life, body and possessions against intruders is clear to everybody’s image of law enforcement. However, the protection of economic and legal interests, like good faith or equity, remains in most occasions abstract and ‘bloodless’, though the directly harmed victims will think otherwise (Shover et al., 1994). Concerning cartel forming, this has its historical backgrounds too. The historical guilds are a good example of authorities that regulated the economy in which the principles of equity and trust played an important and at that time very deeply felt role. In their ideal form the guilds strove to protect the recognized entrepreneurs (master artisans) by guaran​teeing them a ‘fair price’ for his product by impeding competition. The customers were protected too by the strict control of prices and quality of the merchandise: they also had to trust paying a ‘fair price for a fair product’. To the city govern​ments, in which the guilds were represented, a strict enforcement of these econo​mic laws was a serious matter. In their judgements they were not affected by subtle​ties like ‘labelling theory’, and in the protection of this economic order they took severe action. Trespassers of economic regulations were harshly punished: fines, banishment and forfeiture of all possessions and some found themselves even being cooked in hot oil in the municipal cauldron.


While the need to protect trust in the economic order and a fair distribution of scarcity remained important, along with the unfolding of the young capitalism a new entrepreneurial dynamic of commerce slipped in. On the one hand, the capita​list evasion of the old order induced feelings of injustice and on the other hand, revealed a hesitating law enforcement attitude regarding economic changes. Com​mercial interests started to override those of the guilds (Braudel, 1982). What was still a ‘fair’ wage or a ‘fair’ market price in the era of developing early capitalism? Surveying such questions in a broader time span, it is striking how recognizable the ‘old’ issues and complaints are. These concerned the big players on the emerging Western European capitalist markets, who succeeded to undermine the municipal cartels of the guilds by their international cartels. At that time this also led to ‘parliamentary investigations’, as happened in Nürnberg (1522), in which the council committee remarked that ‘While petty robbers and thieves are punished severely, rich companies and their associates, who have done more injury to the common good than all highwaymen and petty thieves together, live in extrava​gant luxury’. This complaint directed against the copper monopoly of the South-German banker family Fugger, could not have been more modern formulated. It reads like a Renaissance indictment against white-collar crime, and that without the aid of modern criminology.


The fact that this 500 years old indictment is so recognizable and ‘modernly’ worded, indicates that regarding economic regulations we still struggle with its penal law aspects: what kinds of transgressions are to be labelled as ‘criminal’? And do we want to use this loaded label ‘criminal’ when it applies to corporations in the first place? (Geis and Dimento, 1995) This traditional uncertainty regarding economic delinquency also played an important role in the emergence and valuati​on of the illegal cartel building in the construction branch.


Without rehearsing the development of the economic penal law in a nutshell, a few words about the protection of the free market against cartel building are appropriate. A cartel is a market regulating form of horizontal or vertical coopera​tion. Construction firms (in this scandal in most cases road building companies) cannot only enter into agreements on prices and the allocation of projects (horizon​tal), but also on the delivery of essential raw material like sand and asphalt (verti​cal). As argued in the sections above, such agreements are not necessarily ‘evil’. As a matter of fact the archetype of cartels, the guilds, provided for centuries the European entrepreneurs and employees a decent, ‘fair’ income. However, this fixed economic order actually hampered the development of new production management. Countries like England in which the closed system of the guilds was broken up early, took the lead in the economic development in the 18th and 19th century compared to France or Germany, where the local authorities stuck to their old ‘municipal cartels’ (Dillard, 1967). This did not agree with the capitalistic philosophy of a free market, as represented by the developing liberalism.


However, the ‘free market’ was an ideal, which was never fully achieved, as there were many national interests to be protected and cartels proved to a valuable mechanism (Quaedvlieg, 2001). The free market has many uncertainties, booms as well as de​pressions, which entrepreneurs seek to reduce by narrowing the free market space. The worst depression was the big crisis in the 1930s following the big crash of October 1929.
 Free, but ‘cut-throat’ competition with falling prices in a time of on-going depression evoked in 1935 the come-back of the idea of market regulati​on in the Netherlands. Cartels to further the improvement of the Dutch economy were introduced. For their own good or for the common interest, companies could even be forced to cooperate with cartel agreements. These cartels were supervised by the authorities: in cases of abuse they could declare a cartel (agreement) void (Quaedvlieg,2001).


For more than 50 years the Dutch authorities have furthered cartel building. Particularly after the Second World War, trade and industry were organised in ‘corporative’ entrepreneurial sectors. On the basis of ‘good consultation’, preferably infor​mally, the interests of the participants were taken care of. Though informal ‘good understanding’ prevailed, the Law on Economic Crime contained a number of orders and prohibitions, but a penal law enforcement hardly ever took place. The Ministry of Economic Affairs rather attempted to bring trespassers back on the right track by informal consultation and persuasion. Handing over economic sin​ners to the police and Public Prosecution did not fit into this approach. Those who promised to better their (economic) life could expect a lenient treatment. Dutch economic law enforcement was characterized by a lot of pampering (Van Duyne, 1988) 

It is important to project the cartel maintenance against this general climate of economic law enforcement. Until the late 1970s economic crime was hardly a political and social issue. This was not unique for the Netherlands: observations of permissive enforcement in other jurisdictions abound (Levi, 1980, 1983). Even serious forms of economic crime, like (organised) fraud, attracted little attention, from the police as well as the Public Prosecution Office (Van Duyne, 1983; Sac​kers and Mevis, 2000). Only after a few young public prosecutors repeatedly drew media attention to the wide-spread tax and social security fraud (by employers and ‘spongers’) fraud (against the public fund) got onto the political agenda as a crimi​nal law enforcement problem. 

Social class characteristics could further political recognition of the problem. The phenomenon of illegal subcontracting by professional freebooters of the crimi​nal labour market attracted broad media attention, not least because they withheld millions of social security contributions. But these crime-entrepreneurs were also from a different (lower) social class and were considered big-time crooks and ‘deserved’ therefore a full penal law approach (Brants and Brants, 1984). Despite this media attention and social labelling, accompanied by firm government statements, an anti fraud policy concerning social security fraud (by employers as well as by employ​ees) developed only slowly. It took six years to enact the law that made the princi​pal liable for the financial misconduct of his subcontractors (Van Duyne, 1988).
 For a while the anti-fraud policy was pursued more vigorously, but after 1985 this heightened law enforcement activity sunk silently down like an artificially raised wave. The same applies to the intensification of environmental policy, in the 1980 high on the political and law enforcement agenda, and after the prosecution of a few ‘bad guys’ the policy returned to the normal restraint. As before, this policy is charac​terised by giving warnings, toleration, administrative fines and an occasional real prosecution and trial. But even then the rhetoric of the criminal law is never stres​sed in relation to pollution offences (Richardson et al., 1983).


Against these backgrounds of officially encouraged cartel building and a gene​ral lack of interest for economic crime, the Parliamentary Committee should have little ground for demonstrating surprise about violations of the Law of Competition or irritation about the very moderate penal law enforcement. This moderate enfor​cement did not change when in 1992 the new ‘cartel norms’ were handed down by ‘Brussels’ and accepted reluctantly. Given the fact that the Dutch authorities were (erroneously) of the opinion that the cartel portfolio was nicely in control, it is understandable that they did not interpret the new ‘Brussels’ norms in terms of criminal law. In addition, at that time most of the criminal law enforcement energy was devoted to ‘real’ organised crime or to safety in the public domain. The result was that cartel violations were fully shifted to the field of administrative enforcement. This implied: prohibitions, but not criminal offences. Or: ‘illegal, but not criminal’. This choice was clarified in the explanato​ry memorandum to the Law on Competition (Second Chamber, 1995/96, 24707, nr. 3, p. 42), which deserves full quotation:

“In the Cabinet position also the criteria are discussed to determine which legal norms are suitable for an administrative enforcement. The norms in this bill [ . . . .] satisfy a number of such criteria, like the low normative loading, the fact that violations do not cause harm to persons or goods and far-reaching interventions like detention or other drastic measures are not required. [Despite the contra-indication concerning the complexity of the violations] it is acceptable to opt for an enforcement by means of administrative fines [. . . .] In addition, the Law on Competition [would be] one of the many laws to be maintained by the criminal law organs. In connection to the limited processing capacities on the one hand, and the complexity of compe​tition cases on the other hand, and the relatively little unrest which these infractions create, the Public Prosecution Office is likely to dismiss the case or to settle it out of court.” (Italics added by the authors).

The wording of the justification of this choice reflects the sense of justice and the related ‘sense of urgency’ as can be found in broad circles concerning the (disgui​sed) cartel building. It is not really bad and certainly not criminal. It is notable that the memorandum does not mention at all the financial harm that cartel violations may inflict on society. Comparing the anti-fraud policy against the criminal sub​contractors on the ‘black’ labour market in the first half of the 1980s with this stance fifteen years later, we observe a remarkable ‘cooling’ of interest for the financial harm to the public funds. Maybe at that time, the concern about the infringement of the public funds was (partly) artificial and media driven. As soon as the media ‘heat’ had passed, the ‘badness-feeling’ about economic crime retur​ned to its traditional level. A television broadcast was needed to heighten this ‘badness-feeling’ again.


In 1998, while the international cartel enforcement got increased attention (Evenett et al., 2001, the Dutch decriminalized violation of the cartel prohibition by transferring it to the administrative Competition Law with only administrative sanctions. Meanwhile the community of the building sector was widely engaged in a kind of collective economic ‘shadow behaviour’, thought it was only ‘admini​strative’ misconduct. Nevertheless, it led to important criminal follow-up offences required to cover up that misconduct. Could the authorities have foreseen this development? Looking back again at the first phase of massive fraud in the con​struction sector by the previously mentioned criminal subcontractors, one has to conclude that the competent ministries cannot be characterized as ‘learning organi​sations’. Likewise, at that time the massive violations did not start in a criminal law setting, but with an administrative law to prevent the fiscal abuse of temporary workers. Subsequently employment agents who could not obtain a license invented a trick by pretending to subcontract a work while all they did was loaning person​nel to construction firms (Van Duyne and Houtzager, 2005). This constituted documentary fraud. For all parties involved this led to structural advantages: a lower building sum, continuity and performance on time because of guaranteed staff, and additional income for the ‘black’ workers. Concerning cartel violations the authorities could have identified similar structural circumstan​ces stimulating wide-spread law breaking, starting again with an administrative law. A rational, ‘learning’ legislator could have learned from history: any (administrative) intervention in market relations increases not only predictable evasions, but also the likelihood of criminal follow-up activities. The only lesson from history that the minister of justice appeared to have learned was: it is better not to entrust the public prosecutors with too complicated economic cases. Though this proved to be a correct assessment of the general competence of Public Prosecution Office, the related follow-up criminal acts would sooner or later impose themselves. As far as the Public Prosecution Office was concerned, that ‘later’ would rather be ‘never’. The wish was not fulfilled.
From rationalised ‘shadow behaviour’ to crimes
As indicated in the previous section, the evasion of the cartel prohibition grew into a wide-spread phenomenon. Cultural but also technical circumstances and features contributed to this development. As cultural element the Parliamentary Committee referred to the so-called ‘freebooter mentality’ of the builders, though it rated this element as less important than the corporate rationality and the shared conception of what was proper entrepreneurial conduct. As proper entrepreneurial conduct is largely determined by corporate rationality, there is some circularity in this justifi​cation. 


Summarizing the nature of the entrepreneurial rationality the following ele​ments are important (Meeuws and Schoorl, 2002). The building activities are usually spread over a wide area, are labour intensive and sensitive to the nature and supply of material, particularly concerning the transport infrastructure. The production place is literally the building site, which makes the distances between the firm and the sites running costs. The execution of the construction requires scarce skilled workers, who cannot be dismissed at will when there is a disconti​nuity in the supply of work and hired back again as soon as new orders have been obtained. Moreover, some of the essential building materials, particularly for road construction, cannot be stored while waiting for new contracts: cement and asphalt will harden if not used in time. Compared to a goods production firm, which can bridge slackness in trade by forming stock, builders cannot do so. In short, there are many technical, ‘rational’ reasons which stimulate law breaking and because there are so many participants - all with similar ‘technical reasons’ - the law breaking turns into a social and economic system. Socially it created a work-related subculture with its own ideas of proper conduct (Coleman, 1987).


A first brief look at the ways this collective deviant ‘shadow behaviour’ was rationalized, evokes much déjà vu feelings because of the self-justifying bromides: there are no ‘real’ victims, or the victim (the government) is to be blamed itself, and everybody does it and (therefore) ‘we did not know better’. It would be more adequate to admit that the European Commission imposed a norm nobody wanted: the Dutch government nor the entrepreneurial community, the builders the least. Evasion did not lead to a serious disapproval by the law enforcement agencies. Actually, the Cabinet and Parliament opted for transferring the enforcement to an administrative, non-penal law regime. Hence, everybody could maintain: ‘Illegal, but not criminal’, like the price-rigging in the US electrical equipment industry  (Geis, 1978; Conclin, 1977). This was no more than a shallow sophism: as was the case with the illegal subcontractors, to cover the breaking of the administrative law, the culprits had to commit often other more serious criminal offences like fraud. As this had to be carried out collectively and systematically, the rationalizing argu​ments get a really hollow appearance.


The transition from non-criminal violations of the cartel regulations to criminal offences appeared to be a consequential act out of sheer necessity: the cartel parti​cipants did not intend to tamper with their books but were sometimes technically forced to do so if their clearance system produced surpluses. To clarify this we summarize a case described by the Parliamentary Committee (TK, 2844, p. 87).

1. The city of The Hague wants a tendering by private contract for a viaduct. 

2. In such a case a limited number of contractors are invited, let us say five: A, B, C, D and E.

3. The contracting authority has made an estimate of the maximum costs involved: i 5 million.

4. A ‘day of information’ is announced in which the contracting authority com​ments on the specifications tender after which the five contractors (all present) can ask questions. 

5. Ten days later at noon the contractors must have submitted their prices estima​ted (in closed envelopes).

What happens after the ‘day of information’? The building firm A, which is eager to get the contract, contacts the four other invited builders for an informal preliminary consultation in the morning before the offers must be submitted. During this con​sultation A asks the other firms to concede the contract to him in exchange for which he will later concede a future contract of the same magnitude to them: that means 25% of the contract sum to each. If B, C, D and E agree, there is a market division based on a turnover list. Though a transgression of the cartel regulations, this kind of tender-cartel is least controversial because there is no pushing up of the prices. 


Unfortunately, firm A meets opposition: they all want the contract. Instead of departing and independently submitting their price estimates, they decide that each represented firm will write down on a note the price for which they would carry out the work and that the lowest subscriber will get the contract. The numbers mentio​ned on the notes give the following price picture: A wants to carry out the work for € 4,7 million; B for € 5 million; C for € 4,9 million, D for € 5 and E for € 4,8 million. All of them are at or slightly below the allowed maximum building costs. Thereupon they decide to increase the offers with € 250.000 so that A is still under the maximum tender sum. If the city grants him the work, the conspirators can perceive their agreement as not harmful at all, even if the building price is higher than without preliminary consul​tation. But the city is supposed to be ignorant. 


The advantage granted to A is not an act of charity of his colleague builders. From his advantage of € 250.000 his colleagues want their share. According to ‘good custom’, each participant of the cartel gets an equal share, in this case € 250.000/5 =  € 50.000. However, A will not pay his partners the money at that time: that would be inefficient as next time one of the others would gain an advantage which he has to distribute too. Paying the debts in ‘real time’ would entail the risk of a constant flow of money not covered by invoices or to be covered by false invoices. Instead of this risk mutual ‘rights’ or claims are tallied and at the end of the year cleared.
 Such a year-end settling is not uncom​mon in cartel relationships, the art being to avoid creating documentary evidence in handling side payments (Marshall, Marx and Raiff, 2003).


What does this clearing imply in terms of criminal law? This question is impor​tant because of potential documentary fraud. A will record his obligations to his partners B-E, who will record their claims on A too. To indicate that these registra​tions are not a part of the regular paper work, they are denoted as ‘extra-accounta​ble’, a euphemism of the previously mentioned ‘shadow bookkeeping’. More important is the question whether this shadow bookkeeping consisted of false documents, like false invoices. This is not the case: the shadow bookkeeping is a survey of mutual claims arising from the division of the market. If at the end of the year the market (the total of works) appeared to be equally divided, the claims are mutually cancelled, ending up zero. In that case the shadow bookkeeping of that year is only a historical document of the mutual claims. In the regular accounting of the firms no false invoices would be adopted to veil hidden payments or revenu​es, because these do not exist. All the entries of the books are in agreement with real contracts.


It goes without saying that the world is more complicated than this simple example suggest. The shadow bookkeeping of the informant Mr. Bos reveals about 600 colluding building firms participating in changing compositions in this preli​minary consultation carrousel. As this concerned only the province of North-Hol​land and taking into account that this carrousel was nationwide, we realise that a very complex and dense system of mutual claims developed, which had to be administrated and cleared orderly. Needless to say that a huge amount of money was involved, while the participants strove to avoid as much as possible direct payments, which would have to be covered by (false) invoices. To accomplish this complicated clearing task regional ‘settlement funds’ were created. These professi​onal accountancy units had to put all the little bits and pieces of the puzzle toge​ther such that all the claims and debts were cancelled and the year ended with an ideal zero-situation: no leftover claims.


Despite this professional clearance system there were regularly unsettled claims at the end of the year. Some participants preferred to shift these claims to the following year, because these claims would constitute new ‘building rights’ in following contract rounds. If unsettled claims had to be paid, the forms of payment could range from the delivery in natura to settlements with false invoices. Where did the participants cross the dividing line between ‘civil’ and criminal? Let us look at various settlement methods.

· a neutral settlement in kind and without (false) invoices: the delivery of materi​al to the amount of the claim; the delivery of labourers who remained in the service of the debtor firm;

· material is delivered with invoice, but a discount is given, or the price is increa​sed to the amount of the debt or the claim;

· invoices are made for the delivery of non-existing services of goods, like the hire of a crane;

· cash payments are made without any invoice. This method is rarely used as the majors in the building sector have only small cash flows. Large cash payments  require withdrawals, which show up in the bank accounts.

It is interesting to observe that so many illegal acts could be settled without techni​cally committing fraud. Only the third method implies directly fraud. Delivering sand or asphalt free is not fraudulent, because there are no papers and no payment, while delivering it at a reduced price with an invoice does not constitute fraud either: parties are free to determine prices, the amount of goods delivered is exact​ly mentioned on the receipts, the bank transfers are duly entered in the books and the price includes VAT, which is regularly paid. In the perception of the builders there was no crime involved in these forms of settling debts and claims, with the exception of phoney invoices. 


It is interesting that the violation of an administrative norm, not protected by criminal law, led to a nationwide system of market division, with a shared shadow bookkeeping, which contained in many cases no fraud while the municipal, provin​cial and central authorities were fleeced for hundreds of millions euros.


This brings us to the interaction between the conspirators and the entrepreneuri​al landscape: the scale of the organised illegality and condoning third parties like authorities and accountants.

A make-believe world of real money
The most disquieting aspect of the building fraud is the participation of broad circles which took part in or knew of this make-believe world of fair competition, free enterprise and good governance. In this make-believe world the active parties danced their economic dance masqué while secretly dividing the dance floor. The central and local authorities, which until 1992 encouraged preliminary consultations, now naively (or knowingly) took the masked cartel dance as representing free and open competition. The accountants took also part in the dance by giving their yearly audit certificate to the annual accounts of the cartel firms. There were also passive parties, like the Dutch Competition Authority just watching idly because it claimed to be very busy elsewhere. The Public Prosecution Office, having re​cently blundered in a € 10 million subsidy fraud case (by some of the same conspi​rators), was eager to declare itself not competent because of the decriminalization of the cartel prohibition. It did not occur to the prosecutors that there were related cover-up frauds or the little used article 328 bis CC.


The metaphor of the dance masqué should not disguise the underlying econo​mic reality, which had a very compelling social and economic nature. Entrepre​neurs could be banned from the dance floor or could be compelled to go along or face economic doom. For example, a German road building firm was barred from the Dutch market because the Dutch delivering asphalt companies denied service.
 In economic (organised) crime settings one does not need to draw guns for an effecti​ve (economic) threat.


In the building community, certainly in the market of large infra-structural works, more coercion was not necessary. On the contrary: firms also participated in private tendering procedures and delivered an offer, even if they had no intention at all to carry out the tendered contract. They just took a figure from their neigh​bour. The reason for this fake subscription was that the firm established a claim for a next round. In addition, he notified the tendering authority his interest in similar works. 


During the Parliamentary Committee hearings the question was raised whether and to what extent the sums of money in the shadow bookkeeping were ‘real’. After all, if the claims and debts balanced and the outcome was zero, no money changed hands. This implied that there were no hidden ‘black funds’ somewhere. Another consequence was that the fiscal police of the Inland Revenue Service had no grounds for suspicions, let alone for starting investigations. The whole edifice was ‘clean’ and the tax money was duly paid. 


Nevertheless, behind this edifice the make-believe world of the cartel generated real money, also according to the Parliamentary Committee (final report 106-110). Firms could build for higher prices and the Parliamentary Committee deduced from one of the shadow book keepings a plausible estimate of 8,8% price increase in cases of private tendering. If the prelude of secret consultations was a dance masqué, the real outcomes were tangible buildings for too much and hard money.

Cartels and ‘organised crime’
The connection between organised crime and cartels is obvious to everybody as soon as the place of residence is Cali or Medellin. The connection is less obvious if a construction firm in The Hague is mentioned. The irony is that the so-called cartels of Medellin or Cali were actually no cartels at all (Zaitch, 2002; Verbeek, 2001), while the illegal building cartels in the Dutch building scandal were real and would deserve a full qualification as specimen of ‘organised crime’, if only the cartel prohibition had been included in the Criminal Code. While during the last 15 years the penal climate in the Netherlands became harsher, with much ‘being tough-against’ talk, longer sentences and a disgraceful cutback in expenditure concerning rehabilitati​on and prisoners, while the old idea of decriminalization was virtually dead, the government decriminalised cartel formation on the grounds of insufficient serious​ness and an incompetent Public Prosecution Office (probably the only correct judgment). Otherwise all the criteria mentioned in the Dutch clause on organised crime, the UN convention on organised crime or that of the European Union are fulfilled:

· ‘there are more than three persons involved’: hundreds of firms appeared to take part in the conspiracy;

· ‘activities that have a structural nature’: the nationwide systematic price rig​ging and market division was by its very nature structured and lasted for years;

· ‘already has or aims at acquiring criminal assets of more than € 500.000’: this needs no further clarification

· ‘crimes punishable with a four year prison sentence’; cartel forming was decri​minalised, which cancels this criterion but:

· follow-up offences like false invoicing are punishable with six year;

· ‘has a specific task distribution’: in order to clear claims and debts regional ‘clearance units’ were established with specialized staff;

· ‘has a positive or negative system of sanctions’: woe betide the firm that did not play the game as he was merciless pressed out of the market;

· ‘makes use of corruptive contacts’: corruption of civil servants in charge of tendering was a common procedure.

Will these gentlemen slip off the ‘organised crime hook’? Probably not, because the Public Prosecution Office finally recovered (or yielded to public and political pressure) from its aloofness and has charged managing directors of the major buil​ding corporations with ‘participation in a criminal organisation’. However, the public prosecutors will face formidable legal obstacles.

The circumstance that cartel formation is literally ‘illegal but not criminal’ does not make it easy for the public prosecution to prove its case in court: there are only derivative crimes like the false invoices and the bribing of a number of civil servants. Intent to defraud, even if not planned, can be proved, while those who succeeded in settling their claims and debts without false invoices, still took part in an organization in which the commission of fraud was taken for granted. The builders willingly accepted that due to their own system year after year that false invoices had to be used as an ‘accountancy patch’. That constitutes an organised criminal system.


The point of money-laundering may be difficult to prove, because there is no predica​te crime, though there are illegal advantages. Moreover, these illegal advantages are not disguised, hided etc., but neatly entered into the books, of course not as ‘illegal’ advantages but as licit incomes from civil contracts. If false invoices were used, these were not instrumental for hiding crime-money but they served to settle the mutual debts and claims. As mentioned before, there is another predicate offence: criminal deception of the tendering authorities, according to article 328bis CC. 


However, the role of many local authorities appeared to be somewhat dubious: many civil servants of the local building departments had a very detailed knowled​ge of how the system of preliminary consultations worked. Hence they were ‘knowingly deceived’, but they did not care as long as the building sum remained under the sum of their tender (Dohmen and Verlaan, 2003). They let these cases pass, not because they may have been bribed (some were), but because of a mutual (often tacit) recognition of interests: as long as the builders did not push prices over the determined budget limits the competent functionary would not be motivated to meddle in their dealings.


This attitude provided the conspiring builders with ample self-justifications. Even if the sums contracted for would have been lower with fair play, the builders could quote Clinton’s excuse for marijuana use: ‘I did not inhale’. In their percep​tion they have done everything to please the authorities. They remained usually within the authorities’ cost estimates, knowing that the latter were not the hen with the golden eggs, but a hand that fed them. They cherished that hand, if necessary with corrupting pleasures of the flesh. While partying the heads of the building departments in a plush brothel, no one thought of a criminal conspiracy, let alone ‘organised crime’. The builders were rather concerned to get the right receipt for that evening in order to enter it in the books as deductible ‘representation costs’. 

Organised crime concerns and cartels
From social-psychological and political perspective it remains intriguing how the representation of ‘organised crime’ and ‘economic crime’ remain mentally so much separa​ted while they share so many characteristics. Take the following case description.

Three offenders from three countries conspired for years to maximize their trading profits illegally. To achieve this aim they convened regularly at secret places. A Swiss trustee (Treuhand) functioned as caretaker, secretary and host, but had no other dealings with their businesses. He knew the trade figures, which the participants received a day before the meeting and which were not allowed to be taken home. After each meeting all documentary evidence was destroyed. They were not allowed to use the fixed telephone line or a fax, but only used their pre-paid mobile phone. In the town of mee​ting it was also not allowed to use credit cards, take money from cash dis​pensers or to perform any other transaction, which might leave traces. For the same reason the Treuhand paid the hotel bills in cash with no names mentio​ned. The conspirators arrived with different forms of transport, another method to avoid suspicion.

How would these criminal conspirative modi operandi be qualified in case of weapon or drug trading? There little doubt that the qualification ‘organised crime’ would be an obvious choice. However, the persons involved were managers from three major chemical internationals: the Dutch chemical corporation AKZO, the German Peroxid Chemical and the French Atochem, together controlling 85 per​cent of the European market of organic peroxides. For 30 years they formed a cartel until personal relationships soured and AKZO stepped out of the cartel, and, ratted.
 Though the long time span of this cartel is unusual, its conspirative conduct is not exceptional. The offenders in the electrical equipment cartel indicated the attendance roster as ‘Christmas card list’ and the meetings as ‘choir practice’ (Geis, 1978). In other documented cases an elaborate division of labour was obser​ved: higher management nicknamed the ‘masters’ met secretly for determining the broad outlines and the executives, the ‘sherpas’  met monthly for running the business (Levenstein and Suslov, 2004).


Comparing the nature of behaviour of organised business crime and ‘traditional’ organised crime in the way Sutherland (1961) did (and we as we repeated it above) his conclusion looks very compelling: ‘white collar crime’ is organised crime. Despite this often quoted and re-quoted phrase, though nobody heeded its conse​quences, this statement is far from clear as the phrases at both sides of the copula are ill-defined. In the firs place, the ‘white’ versus ‘blue’ collar distinction has lost much of its distinctive value as far as fraudulent behaviour is concerned. Fraud cuts through all social classes (Van Duyne, 1988). In the second place, the concept of ‘organised crime’ is anything but clear. The definitions put forward thus far fail to delineate the intended phenomenon (Van Duyne, 2003). The circumstance that the organised crime concept became a component of the international law enforce​ment arena did not add to clarity either. The definition of the EU and the UN, which we used in this paper, consists of features some of which overlap, while it is heavily contaminated by the seriousness component. ‘Organised crime’ is seri​ous crime to begin with. And the UN convention defines ‘serious crime’ as those offences, which are punishable with a maximum prison term of four years. Follo​wing this definition, we have to conclude that in the Netherlands the cartel forming itself is not organised crime, but covering it up with false invoices makes this qualification applicable in the end. The situation is different in the UK, where since 2002, the authorities have taken strong measures against ‘cartelists’ and have bestowed more powers on the Office of Fair Trade (Holmes et al., 2004). Under the British Enterprise Act individuals found guilty can be imprisoned for up to five years. This brings cartel violation within the organised crime orbit. It is an intriguing intellectual exercise to contemplate the juridical position of the offenders in an international Dutch-UK cartel. The Dutch offenders may feel at ease for being in the Netherlands only in breach of an administrative law. They are wrong. If these Dutch accomplices cannot be extradited for cartel violations, they can still be apprehended on the basis of the crimes on the list of the European Arrest Warrant. Subsuming the components of the UK cartel violations into the EU organised crime definition may very well yield an unavoidable arrest and extraditi​on request: participating in a criminal organisation.


The Council of Europe 2004 report on organised crime recognises that organi​sed and economic crime share many characteristics and that the division between the two would seem artificial. We are of the opinion that this more flexible point of view should be taken one step further, with which we depart from the rather fruitless ‘what-is-organised-crime’ debate. It is preferable to side with the authors who addressed this issue from the ‘gerund’ perspective: organising crime, first suggested by Block (1991), much in line with Smith’s (1978; 1980) crime-entre​preneur perspective, applied in the first Dutch research on organised crime (Van Duyne, 1991) and elaborated further by Levi (2002). Instead of looking at an elusive ‘organised crime’ phenomenon, the more interesting question is: how do offenders organise their law breaking? Taking behaviour as point of departure, we will look at the entrepreneurs exploiting the advantages of their surroundings, their culture as well as their concrete organisational activities. Whether or not they arrive at a real criminal ‘organisation’ is a corollary of the requirements of doing crime-business. In contrast to criminal ‘underground entrepreneurs’ dealing with prohibited merchandise like drugs, organising business criminals need formal organisations as ‘weapons’ in the commission of their crimes (Tilman and Pontell, 1995).


Forming and successfully maintaining a cartel requires much organisational thinking. Being a secret arrangement, agreements can be evaded: cheating is one of the weak points of an operating cartel. Our colluding constructors may have realised the importance of avoiding mutual cheating and as has been observed with other successful cartels, designed provisions for a ‘fair’ settling of accounts. They did not start with setting up separate clearing units as organisational tools for settling their claims. They had to, because the extent of the price-rigging became too large and complex and disgruntled cartel members may pose a threat. While doing they were bound to develop a criminal organization in the end. What else could they do?
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�	The authors are professor of empirical penal science and senior researcher at the Tilburg University, Netherlands


� 	The reports of the Committee were published 2003 (TK, 28244)


�	See J.K. Gailbraith=s classic The Great Crash 1929, Harmondsworth, Penguin books, 1961.


�  	In 1935 the Dutch legislator created the Business Agreement Act (Ondernemersovereenkomstenwet 1935)


�	1982: Wet Ketenaansprakelijkheid (Law on Chain Liability). As criminal subcontractors  intentionally used to bankrupt their firms, which left the Insurance Board or the Inland Revenue Service empty handed, this law enabled these agencies to ignore the bankruptcy of the subcontractor(s) and address the principal for all unpaid dues lower in the >chain= of subcontracting (Van Duyne and Houtzager, 2005).


� 	Final report of the Parliamentary Committee Construction Sector TK 28244 2002-2003, nos. 5-6, p. 48 


� 	Though according to section 328bis of the Criminal Code, the secret agreements between the different construction companies constitute a crime: deceptive deeds to establish, maintain or increase one’s market share, if that damages a third party. As this crime is punishable with only one year imprisonment, it is hardly ever used. 


�	In the Netherlands there are about 50 asphalt plants, of which 30 are exploited by cooperatives of road constructors. After the building scandal, the Dutch Competition Authority demanded a reduction of these cooperatives.


�	Because AKZO mentioned the cartel itself its fine of i 240 million was remitted.
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