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I  INTRODUCTORY NOTES
The Annual Report on the work of the Protector of Human Rights and Freedoms in Montenegro (hereinafter: Ombudsman) is an overview of this institution’s work, and an indicator of the respect for constitutional and legal rights of citizens in the previous year. 

The Report contains: statistical indicators of the work of the Ombudsman for 2009, examples of work and activities of the Ombudsman in certain areas, observations, conclusions and recommendations, a general assessment of the state of human rights and freedoms, and annexes .
We did not consider all human rights that the complaints referred to individually; rather, we examined only those rights or scopes of rights that the complaints predominantly referred to, or the ones that were considered particularly relevant.
In 2009, the institution of the Ombudsman received a total of 602 complaints, exceeding the number received in 2008 (541) by 61. The complaints received referred to the work of the state authorities, organs of  local self-government, public services and other public authorities. A share of the complaints received referred to the work of business associations and authorities in other states.
Given the fact that the Report of the Ombudsman is mainly based on the citizens’ complaints, it does not fully reflect the state of human rights and freedoms in Montenegro. The indicators reached by the Ombudsman in its work point out the difficulties in protecting and exercising human rights and the attitude of the public administration towards citizens in their attempt to exercise their rights and freedoms. As will be outlined in the report, the predominant issue was the excessive length of proceedings before the state authorities and the organs of local self-government. However, a non-negligible part of the citizens’ complaints highlighted the unfairness and illegality of the decisions adopted by the organs of public administration.
The number of complaints that fell beyond the competences of the Ombudsman are indicative of the fact that the citizens are not yet fully acquainted with the competences and the mandate of the Ombudsman, despite the constant attempts of this institution to inform the general public about its mandate through the media and in other ways.
II  MODES OF WORK OF THE OMBUDSMAN
2.1.  ADMISSION OF CITIZENS AND  “THE OMBUDSMAN’S DAYS”
In 2009, a total of 845 citizens were admitted to the premises of the institution by the Ombudsman and his associates, while 1,850 citizens contacted this institution via telephone. The representatives of the institutions spoke with the citizens, acquainted them with the competencies and the mandate of the Ombudsman so that they could lodge a complaint about violation of their rights, and explained to them how to exercise some of their rights. In line with the previous practice of the institution, regular communication with the complainants was carried out in both written and oral form. The aim of such a communication was to regularly inform the complainants on the course of proceedings of their complaint, as well as to offer additional explanation or to supplement the documents submitted. 

During ’The Ombudsman’s Days’, the Ombudsman and his associates visited the following municipalities:
· Šavnik, on 30 June 2009;

· Žabljak, on 7 and 8 September 2009;

· Rožaje, on 10 and 11 September 2009.

During ‘The Ombudsman’s Days’, the Ombudsman and his associates spoke to the citizens, whom they acquainted with their competences and the possibilities for citizens’   complaint to the Ombudsman Institution. After having spoken with the institution’s representatives, a certain number of citizens have filed a complaint with the Ombudsman.

2.2.  COOPERATION WITH THE PUBLIC
Starting from the position, the role, and the tasks of printed and electronic media in the area of protection of human rights and freedoms, the institution of the Ombudsman in Montenegro has attempted to timely inform the public about the measures and activities it had undertaken in order to protect and promote human rights and freedoms. The Law on the Protector of Human Rights and Freedoms (hereinafter: Ombudsman Law) obliges us to do so. 

By the same token, the level of trust shown by the  citizens towards the Ombudsman’s work and activities depend on the informedness of the citizens on the Ombudsman’s work, that is, on its constitutional and legal competences. 

The institution of the Ombudsman has used a variety of  means of acting through printed and electronic media, the most common being the  following : 
· informing the citizens and other subjects on the Ombudsman’s work;

· networking of the Ombudsman and his associates, thus maintaining personal contacts with different target groups;

· issuing of public statements;

· participation of the Ombudsman and his associates in TV shows;

· organising “The Ombudsman’s Days”;
· active participation at conferences, seminars, roundtables and similar events;
· participation at  numerous domestic and international meetings;
· website of the Ombudsman www.ombudsman.co.me
It is important to note that the web-site of the Ombudsman, which is continuously being developed and updated, creates real assumptions that the printed and electronic media as well as other societal subjects may, at any given moment, obtain the data and the information on the work and activities of the Ombudsman, as well as on actions the institution has taken in particular cases. 
In the year covered by this report, good cooperation has been established with the local media, particular at the time of organising and holding “The Ombudsman’s Days”. This has contributed to  the citizens familiarising  with the role, competences, authorities and the modes of acting of the Ombudsman Institution in protecting their rights and freedoms. 
The following select titles have been chosen as an illustration of the good cooperation of the printed media with the Ombudsman Institution:

· Reinstall the blind clerk to her job (“DAN”, 3 January 2009);

· On the problems of the displaced Roma (“POBJEDA”, 29 January 2009);

· 60 percent of Roma are uneducated (“DAN”, 1 February 2009);

· Crnovršanin visits the Red Cross (“POBJEDA”, 12 February 2009);

· Police activities in the ‘Lim’ action will be investigated (“POBJEDA”,10 March 2009);

· Civil servants need to be loyal to their jobs, not to the party (“VIJESTI”, 4 April 2009);

· Trustees need to be of service to citizens (“VIJESTI”, 15 April 2009);

· There’s no democracy without national equality (“POBJEDA”, 18 April 2009);

· Complaints to the Ombudsman are mushrooming (“DAN”, 1 June 2009);   

· Municipality needs to find an optimal solution for the homeless (“POBJEDA”, 10 June 2009);

· Dragišnica before the Ombudsman (“DAN”, 1 July 2009);

· They complain even about the water (“VIJESTI”, 9 July 2009);

· Decade-long trials (“DAN”, 26 August 2009);

· No one is allowed to evict you (“VIJESTI”, 5 September 2009);

· Unemployment is the major problem (“DAN”, 11 October 2009);

· Media need to respect the rights of the child (“VIJESTI”, 13 October 2009);

· Students in school committees (“DAN”, 13 November 2009);

· Increased security in prisons (“DAN”, 15 December 2009);

· 10 percent of students were exposed to some form of violence (“DAN”, 26 December 2009).

We state  that the good cooperation of the Ombudsman with the printed and electronic media has contributed to higher degrees of respect and protection of human rights and freedoms of the citizens of Montenegro. Correct and professional cooperation of the institution of the Ombudsman with printed and electronic media poses before us the obligation to continue such a practice, and enhance it if possible. Only in this way, with full respect and implementation of the Constitution, ratified international treaties, generally accepted principles of  international laws and regulations, can the protection of human rights and freedoms be accomplished to the satisfaction of all societal subjects, and particularly citizens to whom the inviolability of rights and freedoms is guaranteed. 
2.3.  INTERNATIONAL COOPERATION
Starting from the adherence to cooperation on equal footing with other peoples and states, and the aspiration to European and Euro-Atlantic integration, as well as the obligation to respect the rights and freedoms of others, the prohibition of indirect or direct discrimination on any grounds, and other rights enshrined in the Constitution of Montenegro, the representatives of the institution of the Ombudsman have participated at  conferences, seminars, workshops, roundtables, meetings and other forms of cooperation with the representatives of other countries in the region and from abroad. The representatives of the Ombudsman have had the opportunity to exchange their experiences with the representatives of those countries with the aim of acquiring new knowledge and insights into best practice related to the field of protection and promotion of human rights and freedoms that can be applied in our country. 

In order to familiarise all the interested societal subjects with the activities of the Ombudsman Institution in this area, we hereby present the most significant ones:

1.) The Deputy Ombudsman - Marijana Laković – attended the final ministerial conference “Guidelines for the collection of data on the trafficking of human beings, including comparable indicators” held in Vienna on 24 and 25 February 2009; 
2.) The Ombudsman - Šefko Crnovršanin – and the independent advisor for public relations and international cooperation - Nerma Dobardžić – participated to the workshop entitled “The protection of the rights of Roma people by the national human rights structures” organised under the aegis of Peer-to-peer project and held in Budapest on 24 and 25 February 2009;  

3.) Following an invitation of the Greek Ombudsman and the People’s Advocate of the Republic of Albania, the Ombudsman - Šefko Crnovršanin – and the Adviser to the Ombudsman for the protection of minority and religious rights - Nik Gašaj – participated to the workshop entitled “Access to information: what the Ombudsman can do?” held in Tirana on 9 and 10 March 2009.

4.) Secretary of the Ombudsman - Zdenka Perović – and the Adviser to the Ombudsman - Marica Nišavić – attended the workshop “The role of national structures for human rights (NSHR) in case of non-execution of domestic judgments” held in Padua from 24 to 26 March 2009, under the auspices of the Peer-to-Peer project;  
5.) The Ombudsman, the Deputy Ombudsman - Nevenka Stanković and Associate - Demir Ramović, have - following an invitation of the Ombudsman for Children of Croatia, the coordinator of the Network for Ombudsmen for Children of South-eastern Europe - participated to the conference “Children and conflict divorces – the access of children to domestic, international and European judiciary” held in Dubrovnik on 19 and 20 May 2009; The conference was organised under the auspices of CRONSEE network, composed of fifteen Ombudsman Institutions from South-eastern Europe, with the aim of undertaking joint activities in the promotion and the protection of the rights of the child. 

6.) The Deputy Ombudsman - Marijana Laković – and the Advisor to the Ombudsman - Marina Perišić – have attended the workshop “The role of national structures for human rights as regards anti-terrorist measures” held in Padua from 9 to 11 June 2009 under the aegis of the Peer-to-Peer project. The Deputy Ombudsman - Marijana Laković – held a presentation entitled “The protection of rights of terrorism suspects and the role of Ombudsman”;
7.)  The Deputy Ombudsman - Marijana Laković – participated to the workshop “The protection and promotion by the national structures for human rights of the rights of the elderly”, held in Budapest on 15 and 16 September in Budapest within the framework of the Peer to Peer project; 
8.) The Ombudsman - Šefko Crnovršanin, the Deputy Ombudsman - Nevenka Stanković, and Ombudsman’s Associate - Demir Ramović took part in the Annual Meeting of European Ombudsmen for Children, held in Paris from 22 to 26 September 2009; the main topic of the meeting was: The best interest of the child and the implementation of the Convention on the Rights of the Child in the legislation and in the practice of the Member States. The representatives of the Ombudsman have also participated to other activities of ENOC as associate members;
9.) The Ombudsman - Šefko Crnovršanin - participated to the conference “Children in the system of protection: the responsibilities of employers and supervision measures” held in Belgrade on  30 September and 1 October 2009;
10.) The Deputy Ombudsman - Nevenka Stanković - and the independent advisor for public relations and international cooperation - Nerma Dobardžić – participated to the workshop entitled “The protection of separated/unaccompanied minors by national human rights structures (including national ombudsmen)” held in Padua from 20 to 22 October 2009;

11.) Acting as a liaison officer, the independent advisor for public relations and international cooperation - Nerma Dobardžić – participated to the third Annual Meeting of the Peer-to-Peer project, held in Budapest on 17 and 18 October 2009; At the annual meeting, the activities implemented in the past two years have been discussed, and the future activities within the project have been designed;

12.) The Deputy Ombudsman - Marijana Laković – participated to the international conference “Human Rights, Good - governance and the Performance of the Ombudsman”, held in Tirana on 10 December 2009. 
13.) The Deputy Ombudsman - Marijana Laković – participated to the third meeting of the Mediterranean Association of Ombudsmen, focused around the topic: Transparency in public services: what role for the ombudsman, held in Athens on 14 and 15 December 2009. The main topic of the meeting was transparency in public services and the role of the ombudsman.

The following workshops have been held under the auspices of the Peer-to-Peer project, established in 2007, and jointly financed by the Council of Europe and the European Union: 
· Budapest, on 24 and 25 February 2009, on the topic: “The protection of the rights of Roma people by the national human rights structures”;

· Padua, on 24 to 26 March 2009, on the topic: “The role of national structures for human rights (NSHR) in case of non-execution of domestic judgments”
· Padua, from 9 to 11 June 2009, on the topic: workshop “The role of national structures for human rights as regards anti-terrorist measures”;
· Budapest, on 15 and 16 September 2009, on the topic: “The protection and promotion by the national structures for human rights of the rights of the elderly”;

· Padua, from 20 to 22 October 2009, on the topic: “The protection of separated/unaccompanied minors by national human rights structures (including national ombudsmen)”; and 
· Budapest, on 17 and 18 November 2009, annual meeting of liaison officers. The realisation of the abovementioned project will be continued in 2010.

The aim of the project is to establish an active network of independent non-judicial National Human Rights Structures (NHRS) compliant with the Paris Principles, with a special focus on European countries that are not Member States of the EU. The Peer-to-Peer Project seeks to enable national structures to improve their performance in terms of: 

· raising human rights awareness in their countries; 

· detecting potential or existing human rights problems; 

· proceeding to efficient investigations were this is in their mandate; 

· engaging in constructive dialogue with the authorities to avert or solve problems related to the protection of human rights; 

· triggering rapid mobilisation of international partners if necessary.

The program consists of working clusters - workshops for specialised staff members of the NHRS, in order to convey select information on the legal norms governing priority areas of NHRS’s actions and to proceed to a peer review of relevant practices used or envisaged throughout Europe. 

Three meetings of the liaison officers of NHRS have been held within the auspices of the Peer-to-Peer project so far (Strasbourg – November 2007 and November 2008; and Budapest – November 2009).

A two-day conference on the implementation of The Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT) was held in Podgorica on 21 and 22 April 2009. The Conference was organized by the OSCE Mission to Montenegro the OSCE Office for Democratic Institutions and Human Rights (OSCE/ODIHR), the Prison Institute and the Ombudsman Institution. The participants to the conference included regional and international experts, and non-governmental organisations dealing with the prevention of torture, representatives of OSCE missions in South-eastern Europe, and the representatives of Southeast European countries and their national mechanisms for the prevention of torture.
The Ombudsman Institution of Montenegro organised a roundtable, thus presenting the publication on the topic of “Violence against Children”. The publication has been supported by Save the Children Norway. The publication has been prepared on grounds of the results of research conducted by the Ombudsman in 12 primary schools in Montenegro in 2009. The roundtable was held in Podgorica on 25 December 2009.
Within the framework of the CRONSEE network, the representatives of the Ombudsman Institution have actively participated to thematic meetings, devoted to problems and topics that are common to the protection of the rights of the child. At the thematic meeting held in Zagreb, the Joint Statement of Ombudsmen for Children of South-eastern Europe was adopted. The Statement was published on 20 November 2009, that is, on the twentieth anniversary of the signature of the Convention on the Rights of the Child. (The full text of the Statement is provided in Annex to this Report).
2.3.1. Visits of the representatives of international organisations
1.) On 14 May 2009, the Ombudsman - Šefko Crnovršanin  welcomed, upon their request,  Claudia Luciani - the director of the Directorate General of Democracy and Political Affairs (DG-DPA) of the Council of Europe, Mary Ann Henessey - political advisor and Ambassador, and Vladimir Philipov – Special Representative of the Secretary General of the Council of Europe in Montenegro. The Ombudsman acquainted the invitees with the competences, authorities and the activities of this institution up to date. A particular emphasis was placed on the adoption of the Law on the Amendments and Addenda to the Ombudsman Law, as well as on the Law on the Prohibition of Discrimination (both being deliberated). In addition, the question whether the Ombudsman Institution can become a national mechanism for the prevention of torture, and other cruel, inhuman and degrading punishment and an institutional mechanism for the protection against discrimination was another point of discussion. 
2.) On 2 June 2009, the Deputy Ombudsman - Marijana Laković – and the Advisor to the Ombudsman – Marina Perišić – welcomed, upon request, the representative of the Organisation for Security and Cooperation in Europe (OSCE) Mission to Montenegro - Cecilia Maronnier – and the Executive Director of the Monitoring Centre (CEMI) - Boško Nenezić;

3.) On 18 June 2009, the Ombudsman and his associates welcomed the representative of the European Commission – Vassilis Maragos – the Deputy Head of the Unit for Montenegro and Albania at the Directorate General for Enlargement, and his associates. The topics of discussion at the meeting included the Law on the Amendments and Addenda to the Ombudsman Law, the Law on the Prohibition of Discrimination, and the Law on Free Legal Aid. In addition, the possibility for the Ombudsman Institution to become a national mechanism for the prevention of torture, and other cruel, inhuman and degrading punishment and an institutional mechanism for the protection against discrimination was also discussed;
4.) On 22 June 2009, the Ombudsman and his associates welcomed the UN Resident Coordinator and the UNDP Resident Representative in Montenegro – Aleksander Avanessov – and his associates. The Ombudsman acquainted Mr. Avanessov and his associates with the competences and the mandate of this institution, as well as with the activities it has been implementing;   

5.) On 22 June 2009, the Ombudsman welcomed the president of the Committee for education, science, culture, human rights and petitions of the Czech Republic – Jaromir Jemar, and his associates. During the meeting with the Ombudsman, the president of the Committee showed an interest in the personnel structure, the position of the Ombudsman Institution in the Montenegrin system, and the nature of complaints lodged. The Ombudsman introduced the guests to the competences and the mandate of this institution, the organisation and job classification within it, as well as with the position of the organisation in the Montenegrin system. On that occasion, he analytically elaborated on the type and nature of the complaints received by the institution, particularly emphasising the good cooperation with the Committee for human rights and freedoms in the Parliament of Montenegro; 

6.) On 10 July 2009, in the premises of OSCE, the Ombudsman and the Deputy Ombudsman - Marijana Laković – met the Secretary-General of OSCE - Marc Perrin de Brichambaut - and the head of the Mission of Organisation for European Security and Defence – HE Ambassador Paraschiva Badescu – and their associates. The work of the Ombudsman Institution to date was discussed, the nature of the complaints lodged, and the activities planned by the Ombudsman Institution. In addition, the Law on the Amendments and Addenda to the Ombudsman Law, and the possibility for the Ombudsman Institution to become a national mechanism for the prevention of torture, and other cruel, inhuman and degrading punishment and an institutional mechanism for the protection against discrimination have also been discussed. Good cooperation between the Ombudsman Institution and the OSCE mission in Montenegro was emphasised, as well as eagerness to continue such cooperation;  
7.) On 2 September 2009, the Ombudsman and his deputy - Budimir Šćepanović –welcomed, upon request, the delegation of the Venice Commission, consisting of Caroline Martin – from the Secretariat of the Venice Commission in Strasbourg, and Latif Huseynov – Venice Commission member. The topic of the meeting was the preparation of the expert opinion to the Montenegrin draft Law on the Prohibition of Discrimination. The Ombudsman acquainted his guests with the competencies and authorities of the institution, and on its work to date. Provisions enshrined in the draft Law on the Prohibition of Discrimination have also been discussed at the meeting; 
8.) On 4 September 2009, the Deputy Ombudsman - Marijana Laković –welcomed the First Secretary, Head of Operation Section in the Delegation of the European Commission to Montenegro – Nicola Bertolini – and the attaché expert on politics, European integration and trade relations – Jana Pavlič. The work of the Ombudsman to date was discussed at the meeting, as well as the possibility of cooperation in the future. In that sense, the amendments and addenda to the Ombudsman Law were deliberated, as well as the provision of adequate premises for this institution. the Deputy Ombudsman acquainted the guests with the competencies and authorities of the Ombudsman and its work to date;
9.) On 27 October 2009 the Deputy Ombudsman - Marijana Laković – and her associates welcomed Lydia Galli and Idaver Memedov, the representatives of the European Centre for Roma Rights, and Senad Sejdović, the member of the Roma National Council. The work of the Ombudsman to date was discussed at the meeting, as well as the possibility of cooperation in the future. In particular, the amendments and addenda to the Ombudsman Law were a topic of the conversation, as well as the drafting of the Law on the Prohibition of Discrimination;

10.) On 18 December 2009, the Deputy Ombudsman - Marijana Laković – met Mrs. Pia Sassarsson Cameron, an independent consultant for the Law Firm Sassarsson Cameron from Uppsala, Sweden. The topic of the meeting was the discussion of activities implemented within the framework of the project entitled “Strengthening the capacities of the police through intelligence”. 
2.4. COOPERATION WITH NON-GOVERNMENTAL ORGANISATIONS
In line with the good practice from previous years, in 2009, the Ombudsman Institution has cooperated with several non-governmental organisations, which mostly deal with the issues of protection and promotion of human rights and freedoms. In this respect, we highlight the good cooperation with S.O.S. telephone for women and children victims of violence, the Monitoring Centre, the researcher of human rights violations - Aleksandar Zeković, CEDEM, Youth Cultural Centre – Juventas, Centre for Civic Education, Association of Displaced Roma and Egyptians from Kosovo in Montenegro, Association of Youth with Disability of Montenegro, Montenegrin Helsinki Committee for Human Rights, Youth Initiative for Human Rights, Human Rights Action. The Ombudsman has also cooperated with several non-governmental organisations dealing with the protection and promotion of the rights of the child (more details follow in the section dealing with the rights of the child). 
III STATISTICAL INDICATORS ABOUT THE OMBUDSMAN’S WORK IN 2009
Anyone who claims  that by means of an act, an action or inaction of the state administration, organs of local self-government, public services or other office holders in public authority  their human rights and freedoms have been violated  is entitled to  file a complaint with the Ombudsman. In addition, citizens may refer their case to the Ombudsman through an appropriate association or organisation, or through parliamentary representatives. The complaint may also be filed orally before  the Ombudsman, whereby a written record of the complaint will be made.
In 2009, the Ombudsman Institution handled a total of 602 complaints, out of which: 

a) 525 new complaints were received in 2009;
b) 77  complaints were transferred from 2008;
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Out of 525 of the complaints received in 2009, 435 were submitted by individuals, 67 by groups of citizens, 12 were made at the initiative of the Ombudsman, while 11 were anonymous. 
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In 2009, out of the total of 602 complaints handled by the Ombudsman, 522 have been closed, out of which 455 were received in 2009, while 67 complaints were transferred from 2008. 
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A total of 80 cases have been transferred to 2010, the majority of which was received in the last two months of 2009. 
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Table - Complaints in total in 2009

	Total of complaints 2008 + 2009
	602

	Received in 2009 
	525

	Transferred from 2008
	77

	Types of complaints in 2009
	525

	Individual
	435

	Collective
	67

	Anonymous
	11

	Ombudsman’s own initiative
	12

	Total closed
	522

	Closed (received in 2009)
	455

	Closed (received in 2008)
	67

	Transferred to 2010
	80


3.1. NUMBER OF COMPLAINTS BY TERRITORIAL AFFILIATION OF APPLICANTS

In 2009, citizens from all  municipalities in Montenegro have filed complaints, as follows (in alphabetical order): Andrijevica (1), Bar (36), Berane (20), Bijelo Polje (28), Budva (13), Cetinje (6), Danilovgrad (22), Herceg Novi (27), Kolašin (5), Kotor (12), Mojkovac (6), Nikšić (42), Plav (2), Pljevlja (37), Plužine (1), Podgorica (175), Rožaje (16), Šavnik (2), Tivat (9), Ulcinj (24), and Žabljak (3).
The Ombudsman was also addressed by citizens of other states, such as: Serbia (13), Bosnia and Herzegovina (8), Croatia (7), U.S.A. (1), Kosovo (3), Albania (3), Macedonia (1), Sweden (1), and France (1).

Table - Number of complaints by territorial affiliation of applicants
	I Municipalities in Montenegro
	Number

	Andrijevica
	1

	Bar
	36

	Berane
	20

	Bijelo Polje
	28

	Budva
	13

	Cetinje
	6

	Danilovgrad
	22

	Herceg Novi
	27

	Kolašin
	5

	Kotor
	12

	Mojkovac
	6

	Nikšić
	42

	Plav
	2

	Pljevlja
	37

	Plužine
	1

	Podgorica
	175

	Rožaje
	16

	Šavnik
	2

	Tivat
	9

	Ulcinj
	24

	Žabljak
	3

	Total
	487

	II Other Countries
	Number

	Serbia
	13

	Bosnia and Herzegovina
	8

	Croatia
	7

	Macedonia
	1

	Sweden
	1

	France
	1

	Albania
	3

	Kosovo
	3

	U.S.A.
	1

	Total
	38

	Total  I + II
	522
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3.2. URGENCIES
There have been delays in the submission of statements in certain cases in this reporting year as well. The Ombudsman urged the authorities to submit their statements in 91 cases. The untimely submission of statements extended the length of certain proceedings, while another share of complaints could not be closed in 2009, as the statements to the Ombudsman have not been submitted. 
3.3. THE MODE OF ACTING UPON COMPLAINTS
In 214, out of the total of 522 cases closed in 2009, the procedure was discontinued due to the inexistence of legal prerogatives for the proceedings, no action out of legally established reasons, and referral to other legal remedies, while the complaints were closed following an examination procedure in a total of 308 cases.
Table – The mode of acting upon complaints
	I The outcome of complaints 
	Number

	No mandate
	94

	No action
	54

	Procedure discontinued
	132

	No violation of rights established
	146

	Referral to other legal remedies
	66

	Recommendations (2009)
	17

	Cases closed in 2009, in which recommendations were made in previous years
	11

	Total
	520

	II  Legislative initiative   
	2

	Total I+II
	522


[image: image6.emf]No mandate (94)

No action (54)

Procedure discontinued (132)

No violation of rights 

established (146)

Referral to other legal 

remedies (66)

Recommendations (2009) (17)

Cases closed in 2009, 

recommendations made in 

previous years (11)

Legislative initiative (2)


3.3.1. Complaints discontinued due to the inexistence of grounds for an action on  behalf of the Ombudsman and complaints referred to other legal remedies

A total of 214 cases, or 41% of the total number of complaints closed (522), were discontinued due to the inexistence of prerogatives for an action on behalf of the Ombudsman. 

Namely, the Ombudsman had no mandate to act upon  in 94 cases, because the complaints were related to: violations of rights committed before the entry into force of the Ombudsman Law (2); violations of rights  not committed by state authorities, organs of local self-government, public services or other bearers of public authority in Montenegro (50); violations of rights in other countries (2); requests for financial, legal, or other assistance (3); requests for re-examination of legality of judicial decisions (33) and requests for legal representation and undertaking actions in the proceedings (4).

In a total of 54 cases, the Ombudsman did not pursue the complaints due to legally established reasons, that is, because: other legal remedies had not been   exhausted (2), the right to file a complaint had  obviously been  misused (2), additional information requested was not provided within the deadline set (47), while three complaints had been  filed anonymously. 
In 66 cases the Ombudsman referred the citizens to the competent State authorities to   seek  the protection of their rights by exhausting the ordinary legal means  at their disposal. 

Table – Complaints discontinued due to the inexistence of grounds for an action on behalf of the Ombudsman and complaints referred to other legal remedies
	Complaints
	214

	No mandate
	94

	Complaint referred to violations of rights committed before the entry into force of the Ombudsman Law
	2

	Complaint referred to violations of rights that were not committed by state authorities, organs of local self-government, public services or other bearers of public authority in Montenegro
	50

	Complaint referred to violations of rights in other countries
	2

	Request for financial, legal, or other assistance
	3

	Request for re-examination of legality of judicial decisions
	33

	Request for legal representation and undertaking actions in the proceedings
	4

	No action taken
	54

	Anonymous complaint s
	3

	Other legal remedies were not exhausted
	2

	Misuse of the right to file  complaint s
	2

	Complaints were not submitted correctly within the deadline set
	47

	Referral to other legal remedies
	66
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3.3.2. Complaints closed after the examination procedure
A total of 308 complaints were closed after the examination procedure, i.e. 59% out of the total of 522 complaints  
 of that number (308), in 146 cases (47%), the Ombudsman verified  no violation of rights. 

It was established that  rights had been violated in 130 cases. In 102 of those cases the violation was remedied in the course of the examination procedure, and thus the proceedings were discontinued. The violations were not remedied in the course of the examination procedure in the remaining 27 cases, and therefore, the Ombudsman delivered his final judgement  in 17 cases and send recommendations to the competent authorities to remedy  the established violations of rights within the prescribed deadline; the remaining 11 cases were the ones in which recommendations had already been  given in the previous years and implemented in 2009. 

In the remaining 30 cases, the proceedings were discontinued: in 7 cases because  court proceedings were initiated following the complaints, in 4 cases the complainants did not co-operate in the proceedings, while in 18 cases the complainants withdrew their complaints.

In two cases, the Ombudsman recommended legislative initiatives (for amendments to the Labour Law and the General Law on Education).
Table - Complaints closed after the examination procedure
	I Complaints
	Number

	No violation of rights
	146

	Violation of rights established (total)
	130

	Violation remedied in the course of the examination procedure
	102

	Recommendations (2009)
	17

	Cases in which recommendations had been  given in  previous years and implemented in 2009
	11

	Proceedings discontinued (excluding the cases where violations were remedied in the course of the examination procedure)
	30

	Court proceedings initiated following the complaint
	8

	Complainants did not cooperate in the proceedings
	4

	Complainants withdrew their complaints
	18

	Total
	306

	II Legislative initiative
	2

	Total I+II
	308
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3.4. AUTHORITIES SUBJECT OF THE COMPLAINTS 
 Of  the total number of the complaints submitted in 2009, the majority (174 cases) referred to  court procedures  ; followed by complaints about  state authorities, administrative and other organisations (146 cases);  public services and other officials of   public authority (53);  organs of local self-governments (36);  the  Prosecutioner’s office  (11);  misdemeanour   authorities (1); and the work of the organs, services and other office holders in public authority in other states, business associations, other legal subjects, entrepreneurs, individuals, etc. (101).
3.4.1. Complaints about the work of the Constitutional Court, Ordinary Courts, State Prosecution and  Misdemeanour authorities 
Out of the total number of complaints received in 2009, 31.61% referred to court procedures: 10 to the rulings  of the Constitutional Court, while 156 concerned the work of ordinary courts. 21 complaints were transferred from the previous year. Nine complaints about  the State Prosecution were received (2% of the total number of complaints), while 2 complaints were transferred from 2008. There was one complaint related to the actions taken by misdemeanour authorities.
Out of the 166 complaints concerning the work of the Constitutional Court and ordinary courts received in 2009, the proceedings were concluded in 153 cases. 81 of those complaints referred to the Basic Courts, 44 to the High Courts, 5 to the Supreme Court of Montenegro, 5 to the Appellate Court, 2 to the Administrative Court, 6 to the Commercial Courts and 10 to the Constitutional Court of Montenegro. 

All of the 21 complaints about the work of courts transferred from 2008 were closed in 2009. These complaints concerned: the procedures of Basic Courts (12), High Courts (7), Commercial Courts (1), and the Appellate Court (1).

Thus, a total of 174 complaints about the work of the Constitutional and other courts were closed in 2009, including the 153 complaints filed in 2009 and the 21 transferred from 2008. The highest number of complaints referred to the work of Basic Courts (93), High Courts (51), the Supreme Court of Montenegro (5), the Administrative Court of Montenegro (2), the Appellate Court (6), Commercial Courts (7), and the Constitutional Court of Montenegro (10). 
Table – Proceedings concluded on the complaints about the work of the Constitutional Court and ordinary courts in 2009

	I  Constitutional Court
	10

	II Ordinary Courts
	164

	Supreme Court of Montenegro
	5

	Administrative Court of Montenegro
	2

	Appellate Court of Montenegro
	6

	Commercial Courts
	7

	High Courts
	51

	Basic Courts
	93

	Total I+II
	174
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Proceedings were concluded in 10 complaints referring to the work of the Constitutional Court, 5 to the Supreme Court, 2 to the Administrative Court, 6 to the Appellate Court, 4 to the Commercial Court in Bijelo Polje, 3 to the Commercial Court in Podgorica, 14 to the High Court in Bijelo Polje, 37 to the High Court in Podgorica, 9 to the Basic Court in Bar, 2 to the Basic Court in Berane, 5 to the Basic Court in Bijelo Polje, 2 to the Basic Court in Cetinje, 4 to the Basic Court in Danilovgrad, 8 to the Basic Court in Herceg Novi, 3 to the Basic Court in Kolašin, 5 to the Basic Court in Kotor, 6 to the Basic Court in Nikšić, 4 to the Basic Court in Pljevlja, 34 to the Basic Court in Podgorica, 5 to the Basic Court in Rožaje, 5 to the Basic Court in Ulcinj, and 1 to the Basic Court in Žabljak.
Table - Proceedings concluded on the complaints about the work of the Constitutional Court and ordinary courts in 2009
	Constitutional Court of Montenegro 
	10

	Supreme Court of Montenegro
	5

	Administrative Court of Montenegro
	2

	Appellate Court of Montenegro
	6

	Commercial Court in Bijelo Polje
	4

	Commercial Court in Podgorica
	3

	High Court in Bijelo Polje
	14

	High Court in Podgorica
	37

	Basic Court in Bar
	9

	Basic Court in Berane
	2

	Basic Court in Bijelo Polje
	5

	Basic Court in Cetinje
	2

	Basic Court in Danilovgrad
	4

	Basic Court in Herceg Novi
	8

	Basic Court in Kolašin
	3

	Basic Court in Kotor
	5

	Basic Court in Nikšić
	6

	Basic Court in Pljevlja
	4

	Basic Court in Podgorica
	34

	Basic Court in Rožaje
	5

	Basic Court in Ulcinj
	5

	Basic Court in Žabljak
	1

	Total
	174
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Proceedings in complaints about the work of courts were concluded as follows: in 49 cases no violation of rights was verified, in 36 cases the Ombudsman had no mandate to act upon, in 11 cases the Ombudsman took no action due to legally established reasons, in 64 cases the proceedings were discontinued (the established violation of rights was remedied, the complainant withdrew their complaint, the complainant did not cooperate in the proceedings), recommendations were made in 4 cases, in an additional 4 cases recommendations made in the previous years were implemented in 2009, while in 6 cases the Ombudsman advised the complainants to use other legal remedies at their disposal. 

Table –The mode of concluding complaints about the work of courts
	Complaints
	Number

	No violation of rights 
	49

	No mandate
	36

	No action
	11

	Discontinuation
	64

	Recommendation, inclusive of recommendations made in previous years and implemented in 2009 (4+4)
	8

	Referral to other legal remedies
	6

	Total
	174


In the reporting year, proceedings were concluded in 11 complaints about the work of the State Prosecution and in 1 complaint about the work of misdemeanour authorities.

The complaints filed referred to: the Supreme State Prosecutor (1), the Higher State Prosecutor in Podgorica (3), the Basic State Prosecutor in Bijelo Polje (1), the Basic State Prosecutor in Nikšić (1), the Basic State Prosecutor in Podgorica (2), and the Basic State Prosecutor in Ulcinj (3). 

The complaint about the work of the misdemeanour authority regarded the Municipal misdemeanour authority in Podgorica. 

Table - Proceedings concluded on complaints about the work of the State Prosecution and misdemeanour authorities
	I State Prosecution 
	11

	Supreme State Prosecutor
	1

	Higher State Prosecutor in Podgorica
	3

	Basic State Prosecutor  in Bijelo Polje
	1

	Basic State Prosecutor  in Nikšić
	1

	Basic State Prosecutor in Podgorica
	2

	Basic State Prosecutor in Ulcinj
	3

	
	

	II Misdemeanour authorities
	1

	Municipal misdemeanour authority in Podgorica
	1

	Total I+II
	12


Proceedings in complaints related to the work of the State Prosecution were concluded as follows: in 4 cases no violation of rights was verified, in 4 cases the Ombudsman did not act due to legally established reasons, in two cases proceedings were discontinued, and in one case the complainant was referred to other legal remedies.

Table – The mode of closing complaints related to the work of the State Prosecution
	Complaints
	Number

	No violation of rights
	4

	No action taken
	4

	Discontinuation
	2

	Referral 
	1

	Total
	11


3.4.2. State authorities and authorities of state administration
Out of  a total of 143 complaints about the work of the state authorities and organs of state administration  121 complaints were received in 2009, while 22 were transferred from 2008.

In the reporting year 2009,  proceedings were closed for 121 complaints. Out of this number, 100 complaints were received in 2009, while 21 were transferred from 2008. 

Complaints about the work of state authorities, organs of state administration, administrative and other units, in which the proceedings were concluded, referred to: the President of Montenegro (1), the Parliament of Montenegro (2), the Government of Montenegro (4), the Ombudsman (1), the Ministry of Finance (4), the Ministry of Culture, Sports and the Media (3), the Ministry of Defence (8), the Ministry of Justice (8), the Ministry of Education and Science (5), the Ministry of Labour and Social Welfare (14), the Ministry of Interior and Public Administration (20), the Ministry of Spatial Planning and Environment (5), the Ministry of Health (3), the Central Bank of Montenegro (1), the Department of Public Revenues (1), the Customs Administration (2), the Real-Estate Administration (7), the Department of Forestry (1), the Bureau for the Care of Refugees (2), the Prison Institute in Podgorica (18), the Labour Inspection (5), the Commission on Missing Persons (1), the Commission for Property Return and Compensation (4), and the Commission for Establishing the Conflict of Interests (1).
Table – Complaints about the work of state authorities, authorities of state administration, administrative and other organisations (in which the proceedings were concluded) and legislative initiatives
	Authorities and Organisations
	2009
	2008

	President of Montenegro
	1
	

	Parliament of Montenegro (legislative initiatives)
	2
	

	Government of Montenegro
	3
	1

	Ombudsman
	1
	

	Ministry of Finance
	3
	1

	Ministry of Culture, Sports and the Media
	3
	

	Ministry of Defence
	6
	2

	Ministry of Justice
	7
	1

	Ministry of Education and Science
	5
	

	Ministry of Labour and Social Welfare
	9
	5

	Ministry of Interior and Public Administration
	17
	3

	Ministry of Spatial Planning and Environment
	3
	2

	Ministry of Health
	2
	1

	Central Bank of Montenegro
	1
	

	Department of Public Revenues
	1
	

	Customs Administration
	1
	1

	Real-Estate Administration
	6
	1

	Department of Forestry
	
	1

	Bureau for the Care of Refugees
	2
	

	Prison Institute
	17
	1

	Labour Inspection
	4
	1

	Commission on Missing Persons
	1
	

	Commission for Property Return and Compensation
	4
	

	Commission for Establishing the Conflict of Interests
	1
	

	Total
	100
	21
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Proceedings on complaints about the work of state authorities, organs of state administration, administrative and other units were concluded as follows: in 43 cases no violation of rights was verified, in 4 cases the Ombudsman had no mandate to act upon, in 9 cases the Ombudsman took no action due to legally established reasons, in 34 cases the proceedings were discontinued, in 7 cases recommendations were made, in 22 cases the Ombudsman advised  the complainants to seek the protection of their rights before the competent state authorities by exhausting all legal remedies at their disposal, while in 2 cases legislative initiatives were made.
Table – The mode of concluding proceedings on complaints and legislative initiatives 

	I  Complaints
	Number

	No violation of rights
	43

	No mandate
	4

	No action
	9

	Discontinuation
	34

	Recommendation
	7

	Referral
	22

	Total
	119

	II Legislative initiatives 
	2

	Total I + II
	121


3.4.3. Complaints about the work of the Police Directorate
Although the Police Directorate is an authority of the state administration, the Ombudsman’s office  keeps separate  records about  complaints related to it  

Out of the total number of complaints received during the reporting year, 25 of them, or 4.76%, referred to the work of the police. 5 of those complaints referred to the work of the Police Directorate, 4 to the work of the Regional Unit in Bar, 4 to the work of the Regional Unit in Podgorica, 3 to the work of the Regional Unit in Budva, 2 to the work of the Regional Unit in Berane, and 1 complaint about the work of each of the Regional Units: in Bijelo Polje, in Nikšić, in Herceg Novi, Pljevlja; and each of the Outposts in Kotor, in Ulcinj and in Rožaje.
Complaints predominantly concerned the failure to act upon   citizens’  reports  or   requests. Complaints also referred to the exceeding of authority by police officers. One case was forwarded to the Basic State Prosecutor for examination and assessment. One recommendation was sent to the Police Directorate of Montenegro. This recommendation is elaborated in detail in the heading entitled “the rights of persons deprived of their liberty”.

Table – Complaints about the work of the Police Directorate
	Complaints
	2009
	2008

	Police Directorate
	4
	1

	Regional Unit in Bar
	4
	

	Regional Unit in Berane
	2
	

	Regional Unit in Bijelo Polje
	1
	

	Regional Unit in Budva
	3
	

	Regional Unit in Herceg Novi
	1
	

	Regional Unit in Nikšić
	1
	

	Regional Unit in Pljevlja
	1
	

	Regional Unit in Podgorica
	4
	

	Outpost in Kotor
	1
	

	Outpost in Rožaje
	1
	

	Outpost in Ulcinj
	1
	

	Total
	24
	1


[image: image13.emf]Police Directorate

Regional Unit in Bar

Regional Unit in Berane

Regional Unit in Bijelo Polje

Regional Unit in Budva

Regional Unit in Herceg Novi

Regional Unit in Nik

š

i

ć

Regional Unit in Pljevlja

Regional Unit in Podgorica

Outpost in Kotor

Outpost in Ro

ž

aje


Proceedings on complaints about the work of the police were concluded as follows: in 13 cases no violation of was verified, in 2 cases the Ombudsman had no mandate to act upon, in 5 cases the Ombudsman took no action due to legally established reasons, in 4 cases the proceedings were discontinued, while one recommendation was   made – in the case of the Outpost in Rožaje (to amend the shortcomings in the facilities for the detention of persons deprived of their liberty).

Table – The mode of concluding complaints about the work of the Police Directorate
	Complaints
	Number

	No violation of rights
	13

	No mandate
	2

	No action
	5

	Discontinuation
	4

	Recommendation
	1

	Total
	25


3.4.4.   Public services and other office holders in public authority
In 2009,  a total of 54 complaints about the work of public services and office holders in public authority were filed. An additional 8 complaints have been transferred from 2008. Out of the total of 62 complaints, proceedings were concluded in 45 complaints received in 2009 and in 8 complaints received in 2008.
Table - Proceedings concluded on complaints about the work of public services and other office holders in public authority
	Public services and other office holders in public authority
	2009
	2008

	Pension Fund of Montenegro
	10
	3

	Healthcare Fund of Montenegro
	1
	1

	University of Montenegro
	2
	 

	Public Institution – Faculty of Philosophy in Nikšić
	1
	 

	Public Institution – Faculty of Civil Engineering
	1
	 

	Public Institution – Secondary School of Economy  "Mirko Vešović"
	1
	 

	Primary School "Božidar Vuković Podgoričanin"
	1
	 

	Primary School "Drago Malović "
	1
	 

	Primary School "Dragiša Ivanović"
	2
	 

	Primary School "Vuk Karadžić"
	1
	1

	Public Pre-school Institution "Ljubica Popović"
	1
	1

	Public Healthcare Institution – Clinical Centre of Montenegro
	2
	 

	Public Healthcare Institution –"Simo Milošević" Institute
	1
	 

	Public Healthcare Institution – "Boško Dedejić" Hospital
	1
	 

	Public Healthcare Institution –  Hospital in Kotor
	1
	 

	Special Psychiatric Hospital in Dobrota
	1
	 

	Public Institution –  Centre for Social Work in Ulcinj
	1
	 

	Public Institution –  Centre for Social Work in Berane
	3
	 

	Public Institution –  Centre for Social Work in Mojkovac
	1
	 

	Public Institution –  Centre for Social Work in Nikšić
	1
	 

	Public Institution –  Centre for Social Work in Pljevlja
	2
	1

	Public Institution –  Centre for Social Work in Podgorica
	3
	1

	Public Institution –  Centre for Social Work in Rožaje
	1
	 

	Public Institution –   Utility Services in Podgorica
	1
	 

	Public Institution –   Utility Services in Bar
	1
	 

	Bar Association of Montenegro
	1
	 

	Public Institution –   Postal Service of Montenegro – Postal Service of Bar
	1
	 

	Red Cross of Montenegro
	1
	 

	Total
	45
	8
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Proceedings on complaints about the work of the public services and other office holders in public authority were concluded as follows: in 23 cases no violation of rights was,verified in 1 case the Ombudsman had no mandate to act upon, in 7 cases the Ombudsman took no action due to legally established reasons, in 14 cases the proceedings were discontinued, in 1 case a recommendation was made, while in 7cases the Ombudsman referred the complainants to seek the protection of their rights before the competent state authorities by exhausting all ordinary legal remedies at their disposal.
Table – The mode of concluding proceedings about the work of the public services
	Complaints
	Number

	No violation of rights
	23

	No mandate
	1

	No action
	7

	Discontinuation
	14

	Recommendation
	1

	Referral
	7

	Total
	53


3.4.5. Local self-government and local administration
In the reporting year 2009, a total of 37 complaints were made about the work of the local self-government and local administration, while 13 complaints were transferred from 2008.
Out of the total number of complaints processed in 2009 (50), proceedings were  concluded in 26 complaints from 2009 and in 10 complaints from 2008. 

Table – Complaints about the work of local self-government and local administration (concluded in 2009)
	Local self-government and Local Administration authorities
	2009
	2008

	Capital City Podgorica
	6
	4

	Old Royal Capital Cetinje
	1
	1

	Bar Municipality 
	3
	

	Bijelo Polje Municipality 
	2
	

	Herceg Novi Municipality 
	2
	

	Kolašin Municipality 
	1
	1

	Mojkovac Municipality 
	1
	

	Nikšić Municipality
	2
	1

	Plav Municipality
	1
	

	Rožaje Municipality
	1
	

	Šavnik Municipality
	1
	

	Tivat Municipality
	1
	

	Ulcinj Municipality
	2
	

	Žabljak Municipality
	1
	

	Berane Municipality
	
	1

	Pljevlja Municipality
	
	1

	City Municipality Tuzi
	
	1

	Secretariat for Labour, Health and Social Welfare - Podgorica
	1
	

	Total
	26
	10
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Proceedings on complaints about the work of the authorities of the local self-government and local administration were concluded as follows: in 12 cases no violation of rights was verified, in 1 case the Ombudsman had no mandate to act upon , in 4 cases the Ombudsman took no action due to legally established reasons, in 11 cases the proceedings were discontinued, in 3 cases a recommendation was made, while in 5 cases the Ombudsman referred the complainants to seek the protection of their rights before the competent state authorities by exhausting all ordinary legal remedies at their disposal.

Table - The mode of concluding proceedings about the work of the authorities of local self-government and local administration
	Complaints
	Number

	No violation of rights
	12

	No mandate
	1

	No action
	4

	Discontinuation
	11

	Recommendation
	3

	Referral 
	5

	Total
	36


Table – Cumulative overview of complaints whereby the proceedings have been concluded in 2009 (classified by the type of institution the complaint referred to)
	State authorities, organs of state administration, administrative and other organisations
	121

	President of Montenegro
	1

	Parliament of Montenegro (legislative initiatives)
	2

	Government of Montenegro
	4

	Ombudsman
	1

	Ministry of Finance
	4

	Ministry of Culture, Sports and the Media
	3

	Ministry of Defence
	8

	Ministry of Justice
	8

	Ministry of Education and Science
	5

	Ministry of Labour and Social Welfare
	14

	Ministry of Interior and Public Administration
	20

	Ministry of Spatial Planning and Environment
	5

	Ministry of Health
	3

	Central Bank of Montenegro
	1

	Department of Public Revenues
	1

	Customs Administration
	2

	Real-Estate Administration
	7

	Department of Forestry
	1

	Bureau for the Care of Refugees
	2

	Prison Institute
	18

	Labour Inspection
	5

	Commission on Missing Persons
	1

	Commission for Property Return and Compensation
	4

	Commission for Establishing the Conflict of Interests
	1

	
	

	Police Directorate
	25

	Police Directorate
	5

	Regional Unit in Bar
	4

	Regional Unit in Berane
	2

	Regional Unit in Bijelo Polje
	1

	Regional Unit in Budva
	3

	Regional Unit in Herceg Novi
	1

	Regional Unit in Nikšić
	1

	Regional Unit in Pljevlja
	1

	Regional Unit in Podgorica
	4

	Outpost in Kotor
	1

	Outpost in Rožaje
	1

	Outpost in Ulcinj
	1

	
	

	Public services and other office holders in public authority
	53

	Pension Fund of Montenegro
	13

	Healthcare Fund of Montenegro
	2

	University of Montenegro
	2

	Public Institution – Faculty of Philosophy in Nikšić
	1

	Public Institution – Faculty of Civil Engineering
	1

	Public Institution – Secondary School of Economy  "Mirko Vešović"
	1

	Public Institution – Primary School "Božidar Vuković Podgoričanin"
	1

	Public Institution – Primary School "Drago Malović "
	1

	Public Institution – Primary School "Dragiša Ivanović"
	2

	Public Institution – Primary School "Vuk Karadžić"
	2

	Public Pre-school Institution "Ljubica Popović"
	2

	Public Healthcare Institution – Clinical Centre of Montenegro
	2

	Public Healthcare Institution –"Simo Milošević" Institute
	1

	Public Healthcare Institution – "Boško Dedejić" Hospital
	1

	Public Healthcare Institution –  Hospital in Kotor
	1

	Special Psychiatric Hospital in Dobrota
	1

	Public Institution –  Centre for Social Work in Ulcinj
	1

	Public Institution –  Centre for Social Work in Berane
	3

	Public Institution –  Centre for Social Work in Mojkovac
	1

	Public Institution –  Centre for Social Work in Nikšić
	1

	Public Institution –  Centre for Social Work in Pljevlja
	3

	Public Institution –  Centre for Social Work in Podgorica
	4

	Public Institution –  Centre for Social Work in Rožaje
	1

	Public Institution –   Utility Services in Podgorica
	1

	Public Institution –   Utility Services in Bar
	1

	Bar Association of Montenegro
	1

	Public Institution –   Postal Service of Montenegro – Postal Service of Bar
	1

	Red Cross of Montenegro
	1

	
	

	Local self-government and Local Administration authorities
	36

	Capital City Podgorica
	10

	Old Royal Capital Cetinje
	2

	Bar Municipality
	3

	Bijelo Polje Municipality
	2

	Herceg Novi Municipality
	2

	Kolašin Municipality
	2

	Mojkovac Municipality
	1

	Nikšić Municipality
	3

	Plav Municipality
	1

	Rožaje Municipality
	1

	Šavnik Municipality
	1

	Tivat Municipality
	1

	Ulcinj Municipality
	2

	Žabljak Municipality
	1

	Berane Municipality
	1

	Pljevlja Municipality
	1

	City Municipality Tuzi
	1

	Secretariat for Labour, Health and Social Welfare - Podgorica
	1

	
	

	Constitutional court and ordinary courts
	174

	Constitutional Court of Montenegro
	10

	Supreme Court of Montenegro
	5

	Administrative Court of Montenegro
	2

	Appellate Court CG of Montenegro
	6

	Commercial Court in Bijelo Polje
	4

	Commercial Court in Podgorica
	3

	High Court in Bijelo Polje
	14

	High Court in Podgorica
	37

	Basic Court in Bar
	9

	Basic Court in Berane
	2

	Basic Court in Bijelo Polje
	5

	Basic Court in Cetinje
	2

	Basic Court in Danilovgrad
	4

	Basic Court in Herceg Novi
	8

	Basic Court in Kolašin
	3

	Basic Court in Kotor
	5

	Basic Court in Nikšić
	6

	Basic Court in Pljevlja
	4

	Basic Court in Podgorica
	34

	Basic Court in Rožaje
	5

	Basic Court in Ulcinj
	5

	Basic Court in Žabljak
	1

	
	

	State Prosecution 
	11

	Supreme State Prosecutor
	1

	High State Prosecutor in Podgorica
	3

	Basic State Prosecutor in Bijelo Polje
	1

	Basic State Prosecutor in Nikšić
	1

	Basic State Prosecutor in Podgorica
	2

	Basic State Prosecutor in Ulcinj
	3

	
	

	Misdemeanour authorities
	1

	Municipal misdemeanour authority in Podgorica
	1

	
	

	Authorities, organisations, individuals and other instances in which the Ombudsman has no mandate to act
	101

	Authorities, services and office holders in public authority in other states
	12

	Commercial associations (p.l.c., etc.)
	51

	Other Legal Subjects ( Banks, General Partnership, Media, Services)
	14

	Entrepreneurs (privately owned stores, etc.)
	1

	Individuals
	4

	Unidentified authority
	14

	Requests (for information, legal, financial and other assistance)
	5

	
	

	Total
	522


3.5. RIGHTS VIOLATED AS PER COMPLAINTS FILED BY THE APPLICANTS
307 of the complaints referred to violations of civil and political rights. Out  of that number, 184 complaints referred to the right to  trial within reasonable time, 20 to property rights, 83 to other civil rights, 166 to economic, social and cultural rights, 41 to the rights of the child. In 8 of the complaints, the complainants did not specify which right had been violated. 
Table – Rights violated as per complaints field by the applicants (cumulative overview of complaints in which proceedings have been concluded)

	Civil and political rights
	307

	
	

	Right to a trial within reasonable time
	184

	Prolongation of Court proceedings
	159

	Non-execution of court decisions
	21

	Obvious abuse of process prerogatives
	4

	
	

	Property rights
	40

	Property return
	7

	Right to property and peaceful enjoyment of property
	25

	Right to enjoy property
	2

	Shareholders’ rights
	1

	Rights deriving from expropriation
	2

	Old foreign currency savings
	3

	
	

	Other civil rights
	83

	Right to fair and impartial decision in all legal proceedings and before all authorities of the state 
	12

	Right to citizenship
	13

	Right to personal identification documents
	5

	Right to an effective legal remedy
	5

	Right to free access to information
	3

	Rights of displaced persons
	2

	Right to free movement and residence
	4

	Right to freedom and personal safety
	3

	Right to life
	2

	Right to equality before the law
	1

	Minority rights
	2

	Electoral rights
	1

	Rights of persons deprived of their liberty
	18

	Right to human dignity
	1

	Gender equality
	1

	Freedom of the press
	1

	Freedom of opinion and expression
	1

	Freedom of association and peaceful assembly
	1

	Prohibition of discrimination
	1

	Prohibition of encouraging and inciting of national, racial, religious and other inequality
	1

	Prohibition of torture and cruel inhuman or degrading treatment or punishment
	5

	
	

	Economic, social and cultural rights
	166

	Entrepreneurial rights
	1

	Right to work and rights stemming from employment relations
	76

	Social welfare rights
	11

	Right to education
	7

	Right to pension and disability insurance
	24

	Right to healthcare protection and right to healthcare insurance
	12

	Right to a healthy environment
	12

	Right to housing
	23

	
	

	Rights of the child
	41

	
	

	Right not specified in the complaint filed
	8

	
	

	Total
	522


Table – Cumulative overview of the mode of closing complaint proceedings in the reporting year 2009
	I Complaints
	
	Number

	No violation of rights
	
	146

	No mandate
	
	94

	
	Violation of right occurred before the Ombudsman Law entered into force
	2

	
	Complaint did not refer to state and other authorities of Montenegro
	50

	
	Complaint related to violations of rights in other countries
	2

	
	Request for financial, legal and other assistance
	3

	
	Request for the review of legality of judicial decisions
	33

	
	Request for legal representation and undertaking of actions in the proceedings
	4

	No action
	
	54

	
	Anonymous complaint 
	3

	
	Other legal remedies not exhausted
	2

	
	Obvious abuse of the right to file a complaint
	2

	
	Complaint not complemented within the set deadline
	47

	Discontinuation of proceedings
	
	132

	
	Court proceedings initiated after the complaint was filed
	8

	
	Complainant withdrew the complaint
	18

	
	Complainant did not cooperate in the proceedings
	4

	
	Violation remedied during the proceedings
	102

	Recommendation (2009)
	
	17

	
	Implemented
	10

	
	Not implemented
	1

	
	Deadline not elapsed
	6

	Cases in which recommendations were made in the previous years, but implemented in 2009
	
	11

	
	Implemented
	10

	
	Not implemented
	1

	Referral
	
	66

	
	Referral to other legal remedies
	66

	Total 
	
	520

	II Legislative initiative
	
	2

	Total I+II
	
	522
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3.6. Final opinions with recommendations
In 2009, in a total of 17 cases the Ombudsman determined, following an examination, that there had been violations of certain human rights, and sent his final opinions with recommendations to the competent authorities. 

Out of the 17 recommendations made, 10 were  observed during the reporting year. The response of the competent authorities is pending in 6 cases (the deadline for the implementation of the recommendation has not elapsed). In one case, the court (High Court in Podgorica) undertook appropriate  action  following the recommendation, and scheduled the main hearing on multiple occasions; the main hearings scheduled were not held due to the inexistence of prerogatives for the proceedings.  
Recommendations were sent to: the Ministry of Culture, Sports and the Media and the Ministry of Education and Science, Ministry of Justice, Ministry of  Defence, Ministry of Labour and Social Welfare, Ministry of Interior and Public Administration, Police Directorate, Real-Estate Administration (2), Herceg Novi Municipality, Kolašin Municipality, Žabljak Municipality, High Court in Bijelo Polje, High Court in Podgorica (2), Basic Court in Podgorica, Public Pre-school Institution "Ljubica Popović" Podgorica, and to the printed media in Montenegro – “Vijesti”, “Pobjeda” and “Dan”.
In 2009, 10 recommendations sent in the previous years have been complied with, while the recommendation sent to the Healthcare Fund of Montenegro in 2007 has still not been observed.

Table – Recommendations sent
	State authorities, organs of state administration, administrative and other organisations
	7

	Ministry of Culture, Sports and the Media and the Ministry of Education and Science
	1

	Ministry of  Defence
	1

	Ministry of Justice
	1

	Ministry of Labour and Social Welfare
	1

	Ministry of Interior and Public Administration
	1

	Real-Estate Administration
	2

	
	

	Courts
	4

	High Court in Bijelo Polje
	1

	High Court in Podgorica
	2

	Basic Court in Podgorica
	1

	
	

	Police
	1

	Police Directorate
	1

	
	

	Public Institutions
	1

	Public Pre-school Institution "Ljubica Popović" Podgorica
	1

	
	

	Local self-government and local administration
	3

	Herceg Novi Municipality
	1

	Kolašin Municipality
	1

	Žabljak Municipality
	1

	
	

	Other legal subjects
	1

	Printed media in Montenegro – “Vijesti”, “Pobjeda” and “Dan”
	1

	
	

	Total
	17


3.7. Legislative and other initiatives and opinions
In 2009, the Ombudsman  produced and conveyed certain legislative and other initiatives and opinions in line with his mandate, all with the aim of protecting and promoting human rights and freedoms in Montenegro, and aligning certain legislative acts with internationally recognized human rights’ standards. 
· Legislative initiatives were made for the amendments and addenda to the Labour Law and the General Law on Education (full text in annex). 
· In relation to the citizens’ complaints about the violation of the right to a healthy environment caused by the noise, howling, barking and unpleasant smell of pets, the Ombudsman urged the Secretariat for Utility Services in the Capital City – the enforcement agent of the Decision on possessing pets on the territory of the capital city of Podgorica – to regulate matters in relation to this decision in a way that will provide the protection and exercise of human rights, that is – the right of citizens to a healthy environment. Subsequently, the Secretariat has informed us of the following: pursuant to Article 27 (para.7) of the Law on the Protection of Animal Wellbeing (“Official Gazette of Montenegro” No. 14/2008) and Article 13 of the Law on Utility Services (“Official Gazette of the Republic of Montenegro” No. 12/95), the Secretariat has drafted a Decision on the conditions on the care for  pets, the way of handling abandoned and lost pets, the management and control of their reproduction on the territory of the capital city; fines have been established for the violations of provisions stipulated in this  decision; the draft decision has been sent to deliberation, with the note that a public debate on this matter will be organised, so that the citizens may raise their objections or provide suggestions to the draft decision; the draft decision will be published on the webpage of the capital city, as well as in a feuilleton in the daily “Pobjeda”, so that the citizens have the opportunity to become acquainted with the provisions enshrined in the decision; a public debate for the local inhabitants will be held, and the citizens will be informed of the date and the venue thereof through the printed media; following the public debate, all objections and suggestions will be considered, and a report will be made; thus, objections and suggestions contributing to a quality regulation of these issues will be added to the text of this decision, and after that, the draft decision will be forwarded to further deliberation in order to motion a Draft Law, followed by the discussion and adoption of the latter at the session of the Municipal Assembly of the capital city; the draft decision also regulates the issues outlined by the Ombudsman.
In relation to the Draft Decision on the conditions on the care for pets, the way of handling abandoned and lost pets, the management and control of their reproduction on the territory of the Capital City, a public debate has been organised. The debate will take place between 25 March and 8 April 2010. 
· The Ombudsman Institution has also delivered opinions on the Draft Law on the Protection from family violence as well as on the draft law on criminal proceedings. (full text provided in annex)
· In December 2009, the Ombudsman Institution  commenting on  the information regarding  the realization of the World Bank’s “Land Administration and Management Project in Montenegro – LAMP Project”, and in particular its component “B” related to the improvement of the process of drafting plans and issuing permits.., highlighted, that the project and the realisation of the conclusions proposed ,provide a systematic approach to the solution of the problem posed by  illegal construction.  Furthermore  the signing  of the Memorandum in common accord   with the municipalities - which will be the beneficiaries of the funds for  this project in line with the Credit Agreement with the World Bank, defining a moratorium on the demolishment of constructions   illegally constructed prior to 1 September 2008 -  was considered of the utmost importance by the Ombudsman  because  the agreement purports a moratorium  regarding  the  execution of demolishment of said  constructions  until urban or spatial plans have been adopted, so as to establish whether they (though at present illegal) could eventually be   integrated  into those plans, or appropriately  reconstructed  or  removed .if deemed inevitable. According to our assessment, this will enable the re-examination of each illegally developed object, and enable the inclusion of many of them in urban and spatial plans, thus contributing to the establishment of better living conditions in illegally constructed settlements. In addition, this will also provide legal certainty for many citizens who reside in these objects. That is, the exercise of the right to housing, one of the basic human rights, will be realised  for a significant number of citizens in Montenegro. By the same token, this will contribute to the streamlining of many property-legal relations, and to the balanced distribution of costs for  financing  public infrastructure among all developers. In addition, we have noted, that the introduction of the moratorium in regard to   the process of demolishing   objects constructed prior to 1 September 2008 does not provide equal treatment for all illegal developers, i.e. the proposed moratorium bestows some advantageous treatment upon   owners who constructed their objects prior to 1 September 2008 compared to those  who constructed their objects after 1 September 2008. Thus, in order to secure equal treatment to all  owners of illegally constructed objects, we have highlighted that the moratorium should cover all illegally constructed objects. 
3.8. Initiation of proceedings before the Constitutional Court of Montenegro 
In relation to one of the cases received in the reporting year, the Ombudsman Institution initiated proceedings before the Constitutional Court in Montenegro. The subject of the proceedings concerns  the assessment of constitutionality and legality of the provision enshrined in Article 37 (para.7) of the Rules for resolving the housing needs at the Ministry of Defence, which stipulate that «an individual may initiate an administrative process against the Decision of the Minister». In our opinion, by adopting this provision, the Ministry of Defence has given the mandate to the Administrative Court of Montenegro to decide in the administrative dispute on the legality of a Decision of the Minister of Defence adopted in the process of resolving the housing needs. Consequently, the Rules, as a general act, establish the mandate for the Administrative Court. In turn, such a mandate may only be determined by law and not by a general act. 

Following the proposal of the Ombudsman, the Constitutional Court of Montenegro has adopted a Decision, determining that the provision enshrined in Article 37 (para.7) of the Rules for resolving the housing needs at the Ministry of Defence, No. 05-13259/08-2, of 12 December  2008 is not in line with the Constitution of Montenegro and that this provision ceases to be in force on the date of publication of the Court’s Decision. 
IV EXAMPLES OF WORK AND ACTIVITIES OF THE OMBUDSMAN IN CERTAIN AREAS, OBSERVATIONS, CONCLUSIONS AND RECOMMENDATIONS
4.1. CIVIL AND POLITICAL RIGHTS
4.1.1. Right to  trial within reasonable time
Out of the total of 525 complaints filed with the Ombudsman in the reporting year, 166,  or  31.61%,   concerned   proceedings  of the Constitutional Court (10) and ordinary courts (156).  
In comparison, in 2008, the Ombudsman received a total of 430 complaints,  of which 180, i.e. 41.86%, were related to   court proceedings.    

The above mentioned data indicate that in 2009 a lower percentage of complaints concerned    court proceedings  than in 2008, which  in  our opinion,  indicates   an increased efficiency of the  courts in Montenegro in the reporting year compared to the previous year. This is further confirmed by the statistical data of the Supreme Court of Montenegro. 

In terms of  content and structure, the complaints did not significantly differ from the ones received in the previous years. The highest number of complaints still referred to the protraction of court proceedings, the non-enforcement  of court decisions, while a very small number of complaints concerned the obvious misuse of process prerogatives. 
In a certain number of cases, the complainants requested  of   the Ombudsman to re-examine   the legality of  court  decisions and to engage in  court proceedings by delivering opinions on the subject matter of a  dispute. In addition, there have been requests for representation in court proceedings or for undertaking actions therein. In such cases, the complainants  emphasized that they neither had  the financial means for contracting a lawyer or a person authorized to act, nor for covering other costs of the proceedings. The Ombudsman had no mandate to act in such cases, and the complainants were duly notified and informed on   the possibility of using regular and exceptional legal remedies.
As we did last year , in this Annual Report we underscore the need for the adoption of the Law on Free Legal Aid, in order to enable  socially vulnerable categories of citizens, i.e.,  people who lack  the  financial means to cover the costs of the proceedings (judicial and administrative taxes, contracting lawyers, expertise etc.) to gain access to justice.
Despite the increased efficiency of courts in 2009, there are still cases in which proceedings take up to several years to be concluded. Although these proceedings are ongoing (multiple verdicts cases), the Ombudsman maintains that proceedings last for an unjustifiably long period of time, and that such proceedings should receive particular attention and all the necessary actions should be undertaken in order to reach legally binding solutions to these protracted cases. 
Examples:
(1) Case description: On 24 April 2009, Z. S. from Belgrade  submitted a complaint about the work of the High Court in Bijelo Polje to the Ombudsman, on grounds of the protracted court proceedings in the case K.No.87/07, following charges Kt.No.31/01 pressed on 10 September 2001 (multiple verdicts case), because the verdict has not been issued in writing, although it was publicly announced on 26 January 2009.

The complainant outlined in the complaint that he has  been held in the investigative prison in Bijelo Polje since 07 March 2001 ; that his final  trial , concluded on 26 December 2008 had lasted for one year and six months ; that the verdict in this case was publicly announced by the judge presiding the council of the High Court on 26 January 2009, but that the written verdict has never been issued – i.e. , that the legal deadline within which the Court was obliged to issue the verdict has expired; that his attorney has written a letter to the president of the Supreme Court of Montenegro, demanding that a verdict be  finally issued and delivered to his defendant. 
Actions taken: On 25 April 2009, the Ombudsman initiated an examination procedure of the  case, when he visited the complainant in the investigative prison in Bijelo Polje. After that, the Ombudsman spoke to the High Court Judge D.K. 
In the conversation with the Ombudsman, the complainant Z.S. emphasized: that he has been held in the investigative prison in Bijelo Polje since 07 March 2001; that his last trial lasted for one year and six months; that his last trial was concluded on 26 December 2008; that the verdict in this case was reached on 26 January 2009; that the High Court Judge D.K. announced the verdict, but that the written verdict has never been issued; that his attorney has written a letter to the president of the Supreme Court of Montenegro, demanding that a verdict is finally issued and delivered to his defendant; that he asked the Ombudsman to influence the issuing of the written verdict by the Court. 

On grounds of the complaint, the supporting documents, the meeting with the complainant and the Judge, the Ombudsman  determined that the complaint of Z.S. from Belgrade is justified. 
In this particular case, the Ombudsman determined that the complainant has been detained since 07 March 2001, i.e., for more than eight years; that there have been three verdicts in this case; that the last trial before the council of the High Court in Bijelo Polje was held on 26 December 2008; that the verdict was publicly announced on 26 January 2009 and that the written verdict has not been issued. The Ombudsman could not accept the reasons for the protraction in the issuing of the verdict   presented  by the president of the judicial council (judge’s workload, a high number of public holidays in the period when the verdict should have been issued, and the complexity of the case).  
The abovementioned facts indicate a violation of Article 368 of the Law on Criminal Proceedings. The  behaviour of the court has violated the right of the complainant to a just trial within reasonable time, which is guaranteed by Article 6 of the European Convention on Human Rights and Fundamental Freedoms, and Article 7 of the Law on Courts. In addition, the provision stipulated in Article 16 (para. 2) of the Law on Criminal Proceedings, which obliges the court to attempt to conclude proceedings without protraction and to prevent any abuse of rights in  the proceedings by the parties involved, has been violated. The provision mentioned obliges the court to attempt to conclude the proceedings without protraction . 
In this case, the Ombudsman  considered the stance of the European Court for Human Rights i.e. that the justifiability of the length of the proceedings must be viewed in light of certain circumstances, taking into account the criteria established by the court’s practice, including: the complexity of the case, the behaviour of the parties and the authorities, taking into account the interests of the plaintiff (see: Golloner vs. Austria, verdict reached on 17 January 2002).  
Outcome: Starting from the aforementioned, and the special competencies established by law in relation to the ongoing court proceedings, the Ombudsman sent a Recommendation to the High Court in Bijelo Polje on 20 May 2009, to undertake all necessary actions in order to issue a written verdict in the case K.No. 87/07 as soon as possible, and to deliver this decision to the complainant, thus remedying the violated rights. The Ombudsman  established a 30 day deadline to the Court to deliver a report to the Ombudsman on the activities and measures undertaken in order to implement this recommendation, which was duly  observed within the deadline set.
(2) Case description: On 13 May 2008, M. B. From Podgorica  filed a complaint with the Ombudsman about the work of the High Court in Podgorica, on grounds of the protraction of court proceedings in the case Gž. No. 1067/07. 

In the complaint, the complainant stated that: on 22 February 2007, the Basic Court in Podgorica had reached  verdict P.No.1662/06 in the claim for damages on  behalf of B. M., R., R. and S., in the dispute of the concerned  parties with the AD “Rail Company of Montenegro”; on 19 March 2007, the complainants  filed an appeal and that the High Court in Podgorica had not reached a decision in the appeal proceedings; they argued  that the proceedings in this legal matter had  been protracted and that their right to a trial within reasonable time had been violated.       

The complainant included supplementary evidence about the course of the proceedings in the annex of his complaint to the Ombudsman. 
Actions taken: The Ombudsman  established that the claim for damages had been filed with the Basic Court in Podgorica on 5 June 2006; that the verdict of the first instance was reached on 22 February 2007; that the appeal on this decision was filed with the High Court in Podgorica on 20 April 2007; that the file was returned to the Basic Court in Podgorica on 8 October 2008; then  returned to the High Court in Podgorica for a further decision on 29 December 2008; and that the complainant had notified the Ombudsman that the court of the second instance had not reached a decision in the appeal proceedings. In the  Ombudsman’s opinion, the case was  not  complex enough   to require a time period of almost two years for the High Court in Podgorica  to reach a decision in the appeal proceedings.     

The abovementioned facts indicate a non-justifiable protraction of court proceedings at the court of the second instance, and the failure to provide   an efficient trial within reasonable time. Such behaviour of the court constitutes a  violation of   the complainant’ right  to a fair trial within reasonable time, guaranteed by Article 6 of the European Convention on Human Rights and Fundamental Freedoms and Article 7 of the Law on Courts. In addition, the provision enshrined in Article 11 of the Law on Civil Dispute, stipulating that the court is bound to attempt to conclude the proceedings without protraction, within reasonable time, with minimum costs, and to prevent any abuse of rights of the parties to the proceedings.
Outcome: On 10 March 2009, the Ombudsman  sent a Recommendation to the High Court in Podgorica to take all  necessary actions and measures in order to conclude the appeal proceedings in the case Gž. No.1067/07, referring to the legal matter of the complainants B. M., R, R. and S, in relation to the defendant AD “Rail Company of Montenegro” without further delay, thus remedying the violation of the right to a fair trial within reasonable time.
The Ombudsman’s recommendation was observed within the deadline set.


(3) Case description: On 26 May 2009, Z.B. from Podgorica  filed a complaint with the Ombudsman about the work of the Basic Court in Podgorica, on grounds of unjustified protraction of the proceedings in the case P. No. 20261/01.
In the complaint the complainant outlined,  that the proceedings in this case were initiated 25 years ago, and  had  not yet  been concluded, thus violating his right to a trial within reasonable time. 

Actions taken: In this particular case, the Ombudsman  established  that a dispute had been  initiated at the Basic Court in Podgorica 25 years ago,i.e.  in 1984; that the Basic Court  had reached two verdicts on this case – the first one in 1999, which had been  confirmed by the High Court in Podgorica in 2000; that, however, in 2001, the Supreme Court of the Republic of Montenegro had overruled the verdicts of the second and the first instance, and returned the case to the Basic Court for a renewed trial. In addition, the Ombudsman  established that the Basic Court in Podgorica had, ruling for the second time, reached a  verdict in 2006, but that the High Court, in ruling on the appeal to the decision,  had overruled the verdict of the first instance and returned the case for a renewed trial. 

The abovementioned facts indicate the failure to provide   an efficient trial within reasonable time. Such behaviour of the court constitutes a  violation    of the complainant’s right  to a fair trial within reasonable time, guaranteed by Article 6 of the European Convention on Human Rights and Fundamental Freedoms and Article 7 of the Law on Courts. In addition, the provision enshrined in Article 11 of the Law on Civil Dispute, stipulating that the court is bound to attempt to conclude the proceedings without protraction, within reasonable time, with minimum costs, and to prevent any abuse of rights of the parties to the proceedings. Finally, in line with Article 84 of the Law on Courts, it is the duty of the president of the Court to organise the work of the court, allocate the work and take measures for the orderly and timely performance of the work in the court.
Outcome: Since this case had not yet been concluded, on 9 July 2009, the Ombudsman recommended that  the Basic Court in Podgorica  undertake the necessary  actions and measures, without any further delay, in order to reach a verdict in the case P. No. 20261/01 as soon as possible.
The Ombudsman’s recommendation was observed within the deadline set.

(4) Case description: On 27 April 2006, the NGO “The Roma Centre”  filed a complaint with the Ombudsman, claiming that  during 1998 and 1999, a group of criminals had organised a chain of  human trafficking  through the territory of Montenegro;  a group of 105 individuals of Roma nationality boarded the improvised boat “Miss Pat”; the ship sank; 37 corpses were found; the organisers had  not been brought to justice; the investigation in this case had  been protracted; in March 2004, the documents pertaining to this case had  been forwarded to the High Court in Podgorica and  the proceedings had  been unjustifiably  protracted. 
Actions taken: Taking into consideration  all  facts and circumstances surrounding this case, as well as   the relevant legislation, the Ombudsman  established that the right to a fair trial within reasonable time had  been violated in this case.  

Namely, the Ombudsman  established that the tragic event occurred on 16 August 1999, when a ship sank in the Montenegrin waters bringing 37 individuals to their  death. After this event, the Basic Prosecutor in Bar submitted a request for conducting an investigation. The Ombudsman  established that the case had first been processed by the Basic Court in Bar for five years (from August 1999 to April 2004),  with  the investigation taking  up almost four years while the trial in the Basic Court in Bar lasted slightly over a year. In addition, it is obvious that following the reclassification of the criminal act by the Basic Prosecutor in Bar in April 2004, the case was forwarded to the High Court in Podgorica. From that date until 31 October 2006 - when  charges were pressed, the case was under investigation. The Ombudsman  established that the case was under investigation for over two years at the High Court in Podgorica. In addition, the case is also being processed by this court at present, and the trial has not been initiated. 
It is obvious that the investigation in this case took a long time to complete, and thus the entire proceedings became protracted and exceeded the limits of  ‘ reasonable time’. 
 Although  certain circumstances  definitely affected the protraction of the scheduling of the main hearing (multiple defendants, some of which do not reside in Montenegro), they still  do not justify the total length of these criminal proceedings. 
The Ombudsman maintains that the court is obliged to watch over the entire length of the court proceedings, including the investigation in the case. The court is also bound to consider other circumstances related to the particular criminal matter that is being decided upon. 
The abovementioned facts indicate a non-justifiable protraction of the court proceedings at the court of the second instance, and the absence of an efficient trial within reasonable time. Such behaviour of the court constitutes a  violation of the   complainant’s right  to a fair trial within reasonable time, guaranteed by Article 6 of the European Convention on Human Rights and Fundamental Freedoms and Article 7 of the Law on Courts as well as  the provision enshrined in Article 11 of the Law on Civil Dispute, stipulating that the court is bound to attempt to conclude the proceedings without protraction, within reasonable time, with minimum costs, and to prevent any abuse of rights of the parties to the proceedings and  the provision stipulated in Article 16 of the Law on Criminal Proceedings, which      obliges the court to attempt to conclude the proceedings without protraction, and to prevent any abuse of rights of the parties to the proceedings. Moreover, the provision enshrined in Article 266 of the aforementioned Law stipulates that, if the investigation has not been conclude  within six months, the Judge Investigator is obliged to inform the president of the court of the reasons. In such a case, and in line with the second paragraph of Article 266, the president of the court is bound to undertake actions leading to the closure of the investigation.  
In this case, the Ombudsman considered the stance of the European Court for Human Rights, which states  that the justifiability of the length of the proceedings must be viewed in light of certain circumstances, taking into account the criteria established by the court’s practice, including: the complexity of the case, the behaviour of the parties and the authorities, as well as the interests of the plaintiff (see: Golloner vs. Austria, verdict reached on 17 January 2002).  

Outcome: Starting from the above mentioned, on 30 June 2009, the Ombudsman sent a Recommendation to the High Court in Podgorica to undertake all  necessary activities and measures to conclude the proceedings in the case K. No. 254/06, on the criminal matter “serious act against general security”. 
Acting on the recommendation, the High Court in Podgorica  delivered a report to the Ombudsman, indicating that the main hearing in this case had been scheduled on multiple occasions, but had  never  been held due to the failure to comply with the basic prerogatives of the process (absence and unavailability of certain defendants); that the next hearing has been scheduled for 26 April 2010; and that in the forthcoming period the court will undertake all the necessary procedural activities in order to conclude these criminal proceedings.

4.1.2. Property Rights
4.1.2.1. Property return
In 2009, only a small number of cases dealing with the return of  denied property rights and due   compensation were  filed with the Ombudsman. In these complaints the citizens mostly objected to the delay in deciding upon their requests for return and compensation. After receiving statements from the competent Commissions, we have established that said  Commissions process a large  number of cases, which have been transferred to them from the former municipal commissions. Municipal commissions ceased to exist with the entry into force of the Law on the Amendments and Addenda to the Law on the Return of Denied Property Rights and Compensation. We have also established that the Commissions  are objectively unable to resolve these requests within a shorter time span. Statements received from the Commissions in relation to the complaints to the Ombudsman indicate that the Commissions deal with the requests on a first come –first served basis  and that they attempt to resolve about 10% of the cases. Thus, within the next 10 years, all  requests will be dealt with.     

Example:

Case description: D.Đ.  filed a complaint in relation to the work of the Commission for return and compensation in Bijelo Polje, on grounds of the protraction of proceedings related to property return. 

Actions taken: Following an urgency request  by the Ombudsman, the president of the Commission informed us that the complainant’s file is at present with the financial expert and that a hearing will be scheduled after the assessment of the expert. In addition we were informed , that the Commission in Bijelo Polje has a total of 3,562 open cases on file, all of which had been  submitted to the municipal commissions during 2004, 2005 and 2006. It goes without saying ,that that it is humanly impossible to resolve all the cases within legally established deadlines, therefore  this Commission has been commissioned by the Ministry to process 300 requests per year , The requests are being processed on a first come –first served basis.
Outcome: Starting with  the statement of the president of the Commission for return and compensation in Bijelo Polje, the Ombudsman  informed the complainants that the processing of their file is ongoing, that the file is currently being assessed by the financial expert, and that following this assessment a hearing will be scheduled. We maintain that following the scheduling of the hearing, the conditions will be met for concluding the proceedings. 
4.1.2.2. Right to property and peaceful enjoyment of property
A total of 25 complaints were  filed in 2009 in relation to the violation of the right to property and peaceful enjoyment of property. The majority of these complaints were filed on grounds of measures taken or not taken by the Inspection authorities in cases of illegal construction. Namely, some citizens  asked the Ombudsman to prevent the demolishment of their illegally constructed objects, while others requested the demolishment of objects illegally constructed by their neighbours. In a number of cases, the complaints filed with the Ombudsman dealt with the non-execution of legally binding and executive decisions related to the removal of certain objects. 

The complaints and the statements received by the Ombudsman imply that the construction inspections, which had previously been established at the level of local self-governments, had delayed the execution process in some cases, while being timely in others. Moreover, the citizens  often highlighted that the Commissions act in a arbitrarily.. There have also been complaints about certain urban settlements and non-executions of eviction notices as well as cases of the “silence of administration”, and the failure to decide upon requests for registering property rights. 
Examples:

(1) Case description: During the  “ Ombudsman’s Days” in Žabljak Municipality, the Ombudsman was approached by M.Ž., with the request for peaceful enjoyment of property. The complainant indicated that she resided in the “Department Store” building, in a flat of a total area of 39m2, and that heavy lorries  passed immediately underneath her flat, thus knocking into the building and into her apartment. She also claimed  that she had contacted the police and the local self-administration authorities in vain, because no one had taken action to protect her rights.  
Actions taken: After the examination procedure related to this complaint, the Ombudsman established that M. Ž.’s  right to peaceful enjoyment of property had been violated and  made a Recommendation to the competent authorities of the local self-government and local administration in  Žabljak Municipality to take actions and measures, without further delay, in order to secure M. Ž.’s  right to peaceful enjoyment of property, that is – of her apartment situated above the passage next to the “Department Store” building in Žabljak. 
In particular , the Ombudsman established that the Decision on public transport on the area of Žabljak Municipality regulates the traffic of carriages, motor, and other vehicles in this town, and that in Njegoševa Street, where the “Department Store” building is situated, there is a traffic sign “no right turn” visible  from the direction of the city centre. This traffic sign forbids the traffic of motor vehicles through the passage. 
However, there is no such sign if visible  from the opposite direction, that is from the direction of the town market. According to the police, most (but not all) of the traffic passing underneath the flat of the complainant comes from this direction. Doubtlessly , the competent police officers, in charge of regulating the traffic in this street had, on multiple occasions, sanctioned the unconscientious drivers (last time in August). That, however, did not result in a  behaviour change by some traffic participants, and therefore did not contribute to a permanent solution of M. Ž.’s problem. The complainant is a pensioner from Žabljak, who lives by herself above the mentioned passage, and her flat incurs damage due to the knocking of certain vehicles into the building. It is also a fact that the competent police officials had, on two occasions, requested the competent authorities of the local self-government to find a solution to the complainant’s problem, that is, to find an alternative to the current  traffic regulations  in that  area, but they never received replies to these requests. 
The Ombudsman maintained that the complainant’s peaceful enjoyment of property must be ensured  , regardless of where her  property may be situated. It is unrealistic and pointless to expect the traffic pol ice to control the traffic through the said passage at all times, thus ensuring the respect of the mentioned right in this case. Therefore, with the current traffic regimein mind and taking into consideration, that  and the actions taken so far  had not ensured the  complainant’s right to peaceful enjoyment of property  it was deemed essential to undertake other adequate actions and measures in order to ensure the respect thereof. That is, the possibility of changing the traffic regime should be considered, e.g. the placement of bollards, or even  the complete prohibition of traffic in that part of the street, a measure which  would not significantly complicate or burden the traffic in the centre of Žabljak, because in this part of the town  the  traffic could  be redirected to other streets .   
Outcome: Recommendation  was sent but  despite the urgency, we have received no information from the competent authorities on the activities undertaken to implement it. 
(2) Case description: D.U. from Herceg Novi filed a complaint with the Ombudsman about the work of the Secretariat for Housing and Utility Services and Environmental Protection in Herceg Novi Municipality. The complainant outlined that  on 8 August 2008, she filed a request with the Secretariat for Housing and Utility Services and Environmental Protection in Herceg Novi Municipality for the eviction of M.V. from her apartment, situated in a block of flats in 2 Branka Ćopića Street in Herceg Novi; the flat has been registered as her property in the Property Registry No. 455 RO Topla; acting upon this request, the Secretariat for Housing and Utility Services and Environmental Protection in Herceg Novi Municipality adopted the decision No. 02-4-370-61/08 dated 26 November 2008 thus confirming the request; the decision became executive following the conclusion of the Secretariat for Housing and Utility Services and Environmental Protection in Herceg Novi Municipality, No. 02-4-370-61/08 dated 13 February 2009, which allowed forced eviction scheduled for 27 February 2009 at 11.00 am. The complainant also noted that the said decision had also been confirmed by the decision of the Ministry for Economic Development No. 1208-476/08 dated 15 January 2009, and the judgment of the Administrative Court of Montenegro U.No.125/09 of 18 June 2009, but that the Secretariat for Housing and Utility Services and Environmental Protection in Herceg Novi Municipality never executed said decision. The complainant particularly highlighted that she had, on multiple occasions, attempted to contact the secretary of the Secretariat for Housing and Utility Services and Environmental Protection in Herceg Novi Municipality as well as the Mayor of Herceg Novi, to ask  that the afore mentioned decision be executed,  but that her  attempts had  proven  to be in vain. She pinpointed that her human and property rights  as well as the right to a fair, efficient and timely decision on her requests, had  been severely violated, 
The complainant maintained that the above mentioned had violated her right of  peaceful enjoyment of property.
Actions taken: Acting on this complaint, on 8 September, the Ombudsman  requested a statement from the Secretariat for Housing and Utility Services and Environmental Protection in Herceg Novi Municipality.

In response to the request of the Ombudsman, the Secretariat for Housing and Utility Services and Environmental Protection in Herceg Novi Municipality delivered a statement to the Ombudsman, on 29 September 2009, affirming that  following the request of the complainant for the eviction of M.V. from her apartment situated in a block of flats in 2 Branka Ćopića Street in Herceg Novi, the Secretariat  had adopted the decision No. 02-4-370-61/08 dated 26 November 2008, in confirmation of the   request. After the decision became enforceable, the Secretariat for housing and utility services and environmental protection in Herceg Novi Municipality  had adopted the conclusion No. 02-4-370-61/08 dated 13 February 2009 , allowing  forcible eviction ,   scheduled for 11.00 am on 27 February 2009. The eviction ,however  could not be executed because M.V. refused to leave the disputed property; and  was scheduled for 10 March 2009 , the complainant contracted a handyman for providing technical support and assistance (drilling the steel lattice door, breaking the lock, etc.) for that  date,  however  the decision was not executed, because the handyman denied assistance; the following forcible eviction was scheduled for 17 March 2009 and subsequently for 24 March 2009, when the complainant and the Secretariat for Housing and Utility Services and Environmental Protection in Herceg Novi Municipality contracted a handyman, but the execution of the eviction notice was not implemented because all the contracted handyman denied the provision of technical assistance and support.   
Thus, despite the multiple attempts to enforce its decision No. 02-4-370-61/08 dated 26 November 2009, the Secretariat for Housing and Utility Services and Environmental Protection in Herceg Novi Municipality did not succeed in its endeavour. 
Outcome:

After the examination of all the facts and circumstances, the Ombudsman  established that the complaint is justified and that the actions of the Secretariat for Housing and Utility Services and Environmental Protection in Herceg Novi Municipality constitute a  violation of  the complainant’s right to peaceful enjoyment of property. 

Namely, although 11 months  had elapsed since the adoption of the aforementioned decision, and over eight months since the adoption of the conclusions had  allowed said  decision to be enforced, the execution thereof has not taken place.   
In relation to this, we  reminded the secretariat that the Law on Floor Ownership stipulates, that the eviction procedure is an urgent one; that the Law on General Administrative Proceedings stipulates the obligations for the authorities implementing the eviction notice as follows: if  the duty of the executing party is to execute an action executable by another party, and the executing party does not execute the  action in full or in part, said  activity should be executed by a third party at the expense of the executing party; and that the Law   stipulates further measures that can be taken in the process of administrative execution of an administrative act.  
We  furthermore  pointed out   the obligation of the authority  managing  the administrative proceeding to conduct these proceedings without protraction, thus facilitating the parties to protect their rights and legal interests while providing the security      for the parties to exercise their rights as well as  simultaneously providing general legal certainty.  

Thus, the explanation by and the attitude of the Secretariat for Housing and Utility Services and Environmental Protection in Herceg Novi Municipality that they “ had done everything  in their power” is inacceptable.. This is reinforced by the fact that this case is an urgent matter, and that considerable time has elapsed since the adoption of the decision in this case, and also since the adoption of the conclusion enabling the enforcement of the latter decision.    
The aim of an administrative procedure is to ensure  successful action   of high quality and the  protection of rights and legal interests of individuals, legal persons and other parties through  administrative proceedings. This aim  cannot be accomplished  even if  the proceedings are conducted in a legal manner,   a correct and legally-based decision is reached,  unless  the decision is  implemented. Therefore, the legal aim of adopting an administrative act is its execution. The execution of the decision in the administrative proceedings is the peak point – the crowning  – of the process. Therefore, it is the duty of every authority to continuously supervise the efficiency of the proceedings being conducted, and in that sense to stay alert   and undertake all actions and measures mandated to them  through positive law with the aim of executing its own decisions and respecting the law. 
Starting from this, and the fact that the Ombudsman Institution was  established in Montenegro with the aim of establishing and promoting good governance and the rule of law, and the goal of protecting the human rights and fundamental freedoms guaranteed by the Constitution, laws, ratified international human rights treaties, and generally accepted norms of the international law when rights have been violated by an act, activity, or failure to act on the behalf of the state authorities, authorities of the local self-government, public services and other office holders in public authority, the Ombudsman  issued  a Recommendation that, without any further delay and within 15 days from the date of  receipt of the recommendation, the Secretariat for Housing and Utility Services and Environmental Protection in Herceg Novi Municipality should undertake all  measures and activities necessary for the execution of  decision No. 02-4-370-61/08 dated 26 November 2009; namely , to evict M.V. from the apartment situated in a block of flats in 2 Branka Ćopića Street in Herceg Novi, which is the property of the complainant registered in the Property Registry No. 455 KO Topla.
The Secretariat for housing and utility services and environmental protection in Herceg Novi Municipality  observed the recommendation of the Ombudsman.
(3) Case description: On 11 February 2009, D.I. from Kolašin  filed a complaint about the service provided by the  Municipality of Kolašin .

The complainant stated that, on 22 December 2008, he  had filed a complaint with the Basic Court in Kolašin against the  Municipality  of Kolašin  , for the reason of determination of property rights, and the proposal for interim measures; that, on 16 January 2009, the court had  adopted a decision on an interim measure, forbidding the defendant to sell the property or to construct on it , in  particular the part of the cadastral lot 256/1 KO Drpe  of  3500 m2, with the prohibition inscribed in the public record; that the interim measure is to stay in force  during the civil dispute between the parties to the dispute in the Basic Court in Kolašin, which the complainant initiated by filing the case P.No. 1/09, on 22 December 2008; that, despite the interim measure adopted by the Court, on 29 January 2009, the Property Directorate of Kolašin Municipality advertised the sale of the said real-estate in the daily newspaper “Pobjeda”. The complainant maintained that his right to a fair trial, and the right to peaceful enjoyment of property had  both been violated.  
Actions taken: On grounds of the complaint and the supporting documents, the Ombudsman  recommended the Municipality  undertake the actions and measures within its mandate in order to execute the Decision of the Basic Court in Kolašin P.No. 1/09 dated 16 January 2009; i.e., to prevent the sale of the aforementioned property. 

Outcome: The Recommendation was  observed – the sale of the abovementioned real estate has not taken place. 
4.2. OTHER CIVIL RIGHTS
4.2.1. Right to a fair and impartial trial in legal proceedings before public authorities
A significant number of citizens have complained to the Ombudsman about the violation of rules of the administrative procedure, particular on the violation of legally established deadlines and the “the silence of the administration”, which actually violates the right to a fair and impartial trial in administrative proceedings before public authorities. This obstructs the protection of rights and freedoms pertaining to the legally established proceedings and the right to judicial protection.
Most of the violations of this right were  remedied following the intervention of the Ombudsman. That is, the decisions werev reached in cases filed by the complainants before public authorities. However, the Ombudsman  observed that in certain cases the complainants, though  a party to the proceedings, were  unable to achieve either the adequate protection of their rights in the administrative proceedings, or the subsequent judicial protection, because the administrative proceedings are unjustifiably protracted. In some cases, administrative proceedings take up to several years to be concluded (although the Law on General Administrative Procedure prescribes clear deadlines). Therefore, the authorities and organisations that decide upon the rights and obligations of citizens and other parties in the administrative proceedings must, at all times see to it , that the proceedings are conducted without any delay and that the parties are enabled to protect their interests as effortlessly as possible. This contributes to the strengthening of the rule of law and to the enhancing of the citizens’ trust in the institutions of the system.
Examples:

(1) Case description: On 20 January, 2009, U.M. from Novi Sad through his attorney  filed a complaint about the work of the Real-Estate Administration – Regional Unit in Herceg Novi on grounds of the “silence of the administration”, that is on the failure to act upon his request for registering his property rights.
The complainant  outlined the following fact in his complaint:  An administrative proceeding for registering his property rights, initiated upon his request, was  in course at the Real-Estate Administration – Regional Unit in Herceg Novi; however  the proceedings in this case had been protracted over a long period of time; while  the authority of the first instance had undertaken no activities in the past year and a half, i.e. since the date when the authority of the second instance had annulled the decision of the first instance and returned the case for renewed proceedings;  thus  the authority of the first instance  was avoiding  to act upon the decision on annulment No. 954-82/1-2006 dated 9 November, 2006, issued by the authority of the second instance. He maintained that the failure to act by the Real-Estate Administration – Regional Unit in Herceg Novi constituted a  violation of  his right to an efficient, i.e.  timely decision on his request.

Actions taken: After the examination procedure, the Ombudsman  characterized   the complaint as  justified ,establishing that  the complainant’s right to a fair and impartial trial in legal proceedings before public authorities within reasonable time had been violated. Namely, in the first half of 2006, the complainant had filed a request with the Real-Estate Administration – Regional Unit in Herceg Novi for the registry of property rights; the decision pertaining to the case was reached on 2 June 2006, while the decision of the second instance, annulling the aforementioned decision of the Regional Unit and returning it for renewed proceedings, was adopted on 9 November 2006. In the meanwhile, an administrative proceeding was initiated against the decision of the second instance, and concluded in October 2008, with the complaint being rejected and a further request for an exceptional re-examination of a court decision – the verdict of the Administrative Court – being filed. The proceedings in the latter case had been  concluded on 31 December 2008, when the Supreme Court of Montenegro rejected the request on grounds of inadmissibility. The Ombudsman recognises that in the said period, rational reasons dictated the delay in the decisions by the Administrative Court and the Supreme Court of Montenegro. However, the Ombudsman observed that over six months had elapsed since the decisions had been adopted, and the Real-Estate Administration – Regional Unit in Herceg Novi had not reached a decision as of yet, which prevented the conclusion of these administrative proceedings. Starting from that, we maintain that this administrative procedure was unjustifiably  protracted due to the failure to act by the competent authority, in violation not only of the complainant’s right to a fair and efficient trial in administrative proceedings within reasonable time, but also  of the right to effective legal remedy, guaranteed by the Constitution and international conventions. 
Outcome: The Ombudsman  recommended the Real-Estate Administration – Regional Unit in Herceg Novi  remove the irregularities outlined in the decision of the authority of the second instance in the renewed proceedings, and  adopt a new legal decision in the case 954-109-Up/I-210/2006 filed upon the request of U.M. from Novi Sad to register his property rights. The Real-Estate Administration – Regional Unit in Herceg Novi  delivered a report to the Ombudsman indicating that it is essential that the complainant supplement his request for registering his property rights by providing proof of the legal grounds for the property to be enlisted in the property registry. The Ombudsman has informed the complainant of the aforementioned. 
(2) Case description: On 22 November 2009, V.J. from Plužine  filed a complaint with the Ombudsman about the services provided by   the Republic’s Healthcare Fund, on grounds of failure to act upon the judgment of the Supreme Court of the Republic of Montenegro U.No. 188/98, dated 16 June 1998 and the decision of the Ministry of Health, Labour and Social welfare, as the authority of the second instance. 
The complainant outlined that: in late 1995, a surgery (a complete prosthesis implant  ) had been performed on her hip at the specialised «Vaso Ćuković» Hospital in Risan.,  Due to the urgency of the surgery, she bore the costs of the prosthetic hip device, which at the time amounted to 6,268.50 dinars.   Her   request,  for reimbursement of expenses  filed with the Republic’s Healthcare Fund – Regional Unit in Plužine, had been denied, whereupon  she appealed to the Ministry of Health of the Republic of Montenegro against the decision of the Fund.  The Ministry rejected her request as unfounded; forcing her  to  initiate an administrative dispute before the Supreme Court of the Republic of Montenegro, which annulled the decision of the Ministry of Health and obliged the Ministry to remove the irregularities in the decision outlined in the judgment of the Supreme Court in renewed proceedings and to adopt a new legal decision; the Ministry acted upon the judgment of the Supreme Court of the Republic of Montenegro, U.No. 188/98, dated 16 June 1998 and adopted the Decision No. 02-265/07 on 15 July 1998.
The complainant, V.J. also outlined that, in the meanwhile, she had initiated court proceedings before the Basic Court in Nikšić against the Republic’s Healthcare Fund– Regional Unit in Plužine and that the Basic Court in Nikšić had discontinued the proceedings, until the conclusion of the  administrative proceedings . 

She maintained that her human rights had been violated by the Republic’s Healthcare Fund, and she asked the Ombudsman to intervene so that the Fund remedies the violated human right by acting upon the decision of the Ministry of Health and by adopting a new decision on the matter of the  case  as soon as possible.

Actions taken: On 26 November 2007, the Ombudsman initiated an examination procedure in this complaint by requesting a statement from the Ministry of Health, Labour and Social Welfare in Podgorica. On 27 December 2007, the Ministry delivered a statement to the Ombudsman, stipulating that the Ministry had adopted the decision No. 02-265 of 20 January 1998, rejecting the appeal of J.V. from Plužine on the decision of the Republic’s Healthcare Fund No. 02-176 dated 4 July 1997, which rejected her request for reimbursement of expenses incurred by the purchase of a total hip joint endoprosthesis in a privately owned pharmacy; she had successfully challenged this  decision in the administrative proceedings at the Supreme Court of the Republic of Montenegro; the Supreme Court of the Republic of Montenegro had, in its judgment U.No. 188/98, annulled the decision of the Ministry of Health of the Republic of Montenegro No. 02-265 dated 20 January 1998; following the adoption of the judgment U.No. 188 dated 16 June 1998, the Ministry had adopted the decision No. 02-265/97 dated 15 July 1998, thus annulling the decision of the Republic’s Healthcare Fund No. 02-176 dated 4 July 1997, and ordering the removal of irregularities and oversights as indicated in the judgment in renewed proceedings. 
On 26 November 2008, starting from the afore mentioned statement of the Ministry of Health, Labour and Social welfare, the Ombudsman  requested the Healthcare Fund of Montenegro to confirm whether a new decision of the first instance had been adopted, whether the renewed administrative proceedings were  ongoing, or whether the proceedings had been concluded and if so, what the outcome thereof was – all in relation to the enforcement of the decision of the Ministry of Health No. 02-265/97 15 dated July 1998,  annulling the decision of the Republic’s Healthcare Fund No. 02-176 of 4 July 1997.
On 14 January 2009, the Healthcare Fund of Montenegro  delivered a statement to the Ombudsman, asserting that the decision of the Ministry of Health No. 02-265/97 dated 15 July 1998, had  annulled  the decision of the Republic’s Healthcare Fund No. 02-176 of 4 July 1997; given that no new decision had been adopted adopted within 30 days, the complainant  had then filed  complaint P.No. 1419/98 with the Basic Court in Nikšić in relation to the reimbursement of 6,268.50 dinars (the value of the purchased hip joint endoprosthesis) on 22 December 1998; two hearings – one in 2002 and one in 2003 - had been held before the Basic Court in Nikšić following the complaint of the applicant, where  a financial expert had  delivered his expertise necessary to convert the value of the claim in dinars to euros.However , the proceedings before the  Basic Court in Nikšić have  not been concluded as of yet.
Outcome: On grounds of the Law on General Administrative Process, and following the examination of all the facts and circumstances, the Ombudsman established that the complaint of V.J. from Plužine is justified, and that by  the non-execution of the renewed administrative proceedings of the first instance upon the order of the authority of the second instance, the right of the complainant to a decision upon her request within a legally established deadline had been violated.
The complaint and  documents submitted  together with  the statements received from the Ministry of Health, Labour and Social Welfare and the Healthcare Fund of Montenegro all indicate the following: The complainant underwent a surgery on her hip joint, whereby a total endoprosthesis was implanted, at the Special «Vaso Ćuković» Hospital in Risan;  the mentioned healthcare institution did not have an adequate endoprosthesis at the time, and therefore  the complainant had to purchase one at  a privately owned pharmacy. Furthermore ,being a beneficiary of the Republic’s Healthcare Fund, the complainant had requested the reimbursement of expenses for the purchase of the hip joint endoprosthesis, amounting to 6,268.50 dinars (according to the receipt submitted) from the Regional Unit of the Fund in Plužine.  In its decision No. 02-176 dated 4 July 1997, the Republic’s Healthcare Fund had  rejected the request of the complainant for the exercise of the right to reimbursement of those expenses and   the Ministry of Health had  adopted the decision No. 02-265 dated 20 January 1998, t rejecting the appeal of the complainant against the decision of the Fund.  In the subsequent  administrative proceedings before the Supreme Court the complainant had successfully challenged the legality of  said the decision issued by   the Ministry, since   the Supreme Court of the Republic of Montenegro had, in its judgment U.No. 188/98 dated 16 June 1998, annulled the decision of the Ministry  and ordered  the removal of irregularities and oversights as indicated in the judgment in renewed proceedings, and the adoption of a new legal decision. Acting upon the judgment of the Supreme Court of the Republic of Montenegro, the Ministry had  adopted a new decision namely  No. 02-265/97 of 15 July 1998, annulling the decision of the Republic’s Healthcare Fund No. 02-176 dated 4 July 1997; whereby ordering  the authority of the first instance to obey the verdict of the Supreme Court of the Republic of Montenegro in the renewed administrative proceedings; that, by the date when the complaint with the Ombudsman was supplemented with new evidence (21 January 2009), the Healthcare Fund of Montenegro had not yet  conducted  renewed administrative proceedings in the complainant’s case, related to her request for the reimbursement of expenses or the purchase, at a privately owned pharmacy, of the hip joint endoprosthesis.
Taking into account the Law on General Administrative Procedure and the fact that the Ministry of Health, as the authority of the second instance, had annulled the decision No. 02-176 dated 4 July 1997 of the Republic’s Healthcare Fund over ten and a half years ago, and that the Fund, as the authority of the first instance, had not adopted a renewed decision, the Ombudsman established that the renewed proceedings of the first instance were being unjustifiably protracted and that the authority of the first instance had violated the provisions of the Law on General Administrative Procedure. That is, the administrative authority of the first instance had violated the complainant’s right to receive a decision on her request within a  legally established deadline. By doing so, the latter had prevented the applicant, i.e.the complainant, to exercise her right stemming from healthcare insurance or to use effective legal remedies at her disposal in order to protect that right. 
On grounds of the afore mentioned, and the fact that the task of the Ombudsman Institution in Montenegro is to protect human rights and fundamental freedoms guaranteed by the Constitution, Law, ratified international human rights treaties, and generally accepted norms of the international law when rights have been violated by an act, action or a failure to act, on the behalf of the state authorities, organs of local self-government, public services and other office holders in public authority, and to contribute to the establishment and promotion of good governance and the rule of law, the Ombudsman sent a recommendation to the Healthcare Fund of Montenegro – Regional Unit in Plužine to fully obey the decision of the Ministry of Health No. 02-265/07 of 15 July 1998; and to adopt a new legally binding decision with no further delay and at the latest within 15 days from the date of receipt of the recommendation. 
Instead of the report on actions and measures taken following the recommendation of the Ombudsman, the Healthcare Fund of Montenegro  delivered a notification No. 02-492 dated 24 February 2009, stipulating that the recommendation of the Ombudsman had not been observed. The notification of the Healthcare Fund of Montenegro outlined that  it was correct that the Republic’s Healthcare Fund – Regional Unit in Plužine had  failed to act upon the decision of the Ministry of Health No. 02-265/97 dated 15 July 1998, and had not adopted a decision within a legally established deadline; however, in line with the Law on General Administrative Procedure (article 59), if the competent authority does not adopt a new decision within 30 days, the party may file a separate request to seek the adoption of a new decision; if the competent authority does not adopt such an act within seven days from the date when the request is  filed, the party may request such an act to be adopted by the court.  The interested   party  however had  not exercised her right to initiate proceedings for the administrative execution of the decision in line with the rules of the administrative procedure as she was entitled to do; that the complainant had  filed a lawsuit No. 1419/98 with the Basic Court in Nikšić, for the compensation of 6,268.50 dinars spent on the purchase of the hip joint endoprosthesis; that the proceedings in this lawsuit were  ongoing before the Basic Court in Nikšić; that the Healthcare Fund of Montenegro was awaiting the decision of the court on this lawsuit and the adoption of the judgment in order to act upon it; that, if the Healthcare Fund of Montenegro  had acted upon the recommendation of the Ombudsman and adopted a decision allowing the reimbursement of expenses for the endoprosthesis purchased, the question of the amount of the refund would arise; that, having in mind the afore mentioned, as well as the time that had elapsed due to the failure to act upon the decision of the Supreme Court, it would be in  the complainant’s best interest  to await the judgment of the Basic Court in Nikšić and act upon it. 
In light of this, the Ombudsman sent an act to the director of the Healthcare Fund of Montenegro on 11 June 2009, highlighting the following: a )in line with the provision enshrined in article 44 (para.3) of the Ombudsman Law, the Healthcare Fund of Montenegro was bound to deliver a report to the Ombudsman, within 20 days from the date of the receipt of the recommendation, on the activities and measures undertaken in order to observe the  recommendation; the notice received however  implied that no action had been taken in view of implementing the recommendation of the Ombudsman, although the Healthcare Fund of Montenegro had established that “the facts in the proceedings of the case have correctly been established…”; b)  in acting upon the complaint filed by V.J., we had taken into proper account the fact that the court proceedings following her lawsuit for the compensation of 6,268.50 dinars for the purchase of hip joint endoprosthesis were still ongoing before the Basic Court in Nikšić,but had  assessed that these proceedings were  not decisive for  the previous matter and  c) the conclusion of these proceedings is not a precondition for the initiation of renewed administrative proceedings of the first instance, as instructed by the Ministry of Health – the authority of the second instance.  Furthermore  we maintained that the Fund would contribute to the conclusion of these court proceedings by adopting a new legally binding decision and judged that   all court proceedings and  exposure of the complainant to court expenses and the protraction of over a decade in exercising her right could have been avoided ,
had the Fund - as an authority of the first instance, acted upon the decision of the Ministry of Health –  an authority of the second instance, and removed the shortcomings and oversights highlighted in the judgment of the Supreme Court of Montenegro U.No. 188 dated 16 June 1998, which purported the adoption of the  decision in question .Finally, we recommended  that the director of the Fund undertake the necessary measures so that the Regional Unit in Plužine will  act upon the decision of the Ministry of Health No. 02-265/07 dated 15 July 1998, and adopt a new legal decision without any further delay. By so  doing the Fund will remedy the violation of right incurred by the complainant and contribute to the conclusion of the court proceedings. Concluding,in relation to the stance of the Fund that the complainats interests would be best served by awaiting the judgment of the Basic Court in Nikšić and the execution thereof ,, we highlighted that it would have been in the best interest of the complainant , had the Fund adopted a legal decision within a legally established deadline, or indeed acted upon the decision of the Ministry, or the judgment of the Supreme Court of Montenegro.It is our opinion that , in such a case, the complainant should neither have had  to wait for over a decade in order to exercise her right, nor  needed  to file a lawsuit in court, thus incurring court expenses, or address the Ombudsman. 
However, the Healthcare Fund of Montenegro has not observed the recommendation of the Ombudsman as of yet.
4.2.2. Right to citizenship
In this reporting year as well, there have  been a certain number of cases (13) related to the exercise of the right to Montenegrin citizenship. The complainants are mostly displaced persons who live in Montenegro, and who wish to permanently settle here  and acquire Montenegrin citizenship.

The complaints have predominantly outlined the length of the proceedings on the requests for the admission into Montenegrin citizenship, or for the registration in the Citizenship Registry of Montenegro. In some cases, the complaints also related to the “silence of the administration”. 

After the examination procedure, the Ombudsman established that some of the complaints were not founded, because the complainants did not fulfil the criteria stipulated in the Montenegrin Citizenship Act, which clearly defines the mechanisms and the conditions for the acquisition and loss of Montenegrin citizenship. In some cases, following the intervention of the Ombudsman, the violation of the right was remedied by the adoption of an adequate decision, while in other cases the complainants were referred to other legal remedies. In one of the cases, the violation had not been removed during the examination procedure and therefore a recommendation was sent to the competent authority.

In addition, there wererequests for dual citizenship. In these cases, the Ombudsman pointed out that this issue is predominantly regulated  by a special agreement between states and that the signature thereof primarily depends on the political decision to allow dual citizenship by the state parties. In cases where complainants requested the Ombudsman to accelerate the course of proceedings, while the legally established six months deadline for the conclusion of proceedings had not elapsed, the Ombudsman indicated that it was necessary that the afore mentioned deadline elapse.  
Examples:
(1) Case description: Z.C. from Istanbul  filed a complaint against the Ministry of Interior and Public Administration – Regional Unit in Bijelo Polje outlining  that he had  filed a request with the mentioned authority for the inscription into the Montenegrin Citizenship Registry,i.e.– for the correction of the erroneous dismissal from Yugoslav citizenship and the subsequent erasure of his data from the registry, and for the issuing of a certificate of Montenegrin citizenship. He had  received no reply to his request. 

Actions taken: The Ombudsman established that the complainant had  filed a request for the inscription into the Montenegrin Citizenship Registry with  the Ministry of Interior and Public Administration – Regional Unit in Bijelo Polje on 24 November 2008, and that neither had   any decision been taken in this matter, nor had the complainant received an answer in writing. 

The Ombudsman established that the complainant’s right to a fair and efficient decision had been violated. 
Outcome: The Ombudsman gave a recommendation.
The authority that received the Ombudsman’s recommendation informed the Ombudsman that measures have been undertaken in order to observe the recommendation. 

(2) Case description: J.S. from Herceg Novi filed a complaint outlining that he and his family members  had acquired citizenship through the former  Federal Ministry of Interior. However , when his daughter attempted to change her expired identity card, she was informed by the authorised official that she was unable to change her document because she did not hold Montenegrin citizenship. 
Actions taken: After having considered the complaint and the supporting documents, the Ombudsman advised the complainant to file a written request with the competent authority, i.e.  the Ministry of Interior and Public Administration.  

4.2.3. Rights of displaced persons
During 2009, the Ombudsman was addressed by refugees and internally displaced persons from the successor states of former Yugoslavia on  issues   like status,, the exercise of the right to identification documents, and complaints about  failure to undertake adequate measures towards  the improvement of the living conditions for  the members of Roma and Egyptian communities displaced from Kosovo, who had  settled in the Konik area in Podgorica.

A complaint was filed by the NGO “Association of Roma and Egyptians from Kosovo in Montenegro” about the services provided by the Red Cross of Montenegro. In substance, the complaint highlighted that the Red Cross of Montenegro did not undertake the appropriate measures for enhancing the living conditions of this part of the population. 

In light of this the Ombudsman held a meeting in order to become acquainted with the problems of the displaced persons from Kosovo. Following this meeting, the Ombudsman made an appeal to the competent authorities of the state to undertake all actions available in order to improve the condition of these persons and enable them to exercise their rights. 
In a meeting with the representatives of the Red Cross, the Ombudsman became acquainted with the activities and measures undertaken by the Red Cross in order to improve the overall condition of the displaced persons. In this respect, the following was outlined: a)The competent state authorities of Montenegro, international organisations and authorities of the local self-government have, for over a decade, devoted particular attention to the displaced people in Montenegro,,b) since 2003, the Red Cross of Montenegro, as an executive partner of the UNHCR, has been implementing the project “The Management of the Konik Camp” in Podgorica  the main goal of the project being  socialisation, education, social and health protection of the displaced RAE population at the Konik Camp through various concrete forms of support to the increase in the level of education of this population, provision of legal aid, increasing the level of healthcare culture, family planning, humanitarian assistance, etc.; c) concurrently with this project and  - in cooperation with the Red Cross of Denmark and numerous other partners (Ministry of Education and Science in the Government of Montenegro, European Agency for Reconstruction, Roma Education Fund, UNICEF, Swiss Organisation for Development and Cooperation, etc.) -  the Red Cross of Montenegro  has over the past years been implementing the project “The Support to RAE Population in Konik Camps” in Podgorica; d) the project was upgraded and developed over the years and its activities targeted:  i.e. providing services in kindergarten and  pre-school education as well as stationery for students; enrolment activities; transportation of the children to school and monitoring their attendance of classes; providing lunch packs on workdays for the children attending kindergarten, pre-schools and schools; providing clothes and shoes for children attending schools in the city; fieldtrips for pre-school children and pupils; counselling for women; increasing the literacy rates among youth between 15 and 20 years of age.
According to the representative of the Red Cross of Montenegro, this institution will continue to implement these activities in 2010 and 2011. An 18 month long project, entitled “Cross-sectoral initiative on the prevention of illness and the procurement of education for the displaced Roma in Konik”, financed by the European Commission is being processed for implementation. The project will assist the interventions of civil society organisations in the areas of healthcare and social welfare, with a more specific target of strengthening cross-sectoral cooperation in the area of education  of children with special needs, social welfare and the prevention of illness of the displaced Roma in Konik. 
At present, the support of the UNHCR and the Red Cross of Montenegro is directed towards 411 Roma, Egyptian and Ashkali families settled in the Konik I Camp or the Konik II Camp, or in the surroundings of these camps. The total number of individuals included in this assistance program is 2,448.
The total area of the Camp is 37,000 m2 and consists of 38 barracks, each containing 8 rooms (room surface : 15m2), which is a total surface of 5,040 m2 (average living area per person: 4.19 m2). There are 4 toilet facilities in the camp, with a total of 36 shower cabins, 56 washroom closets, 20 outdoor taps, and 32 indoor taps. 
During the reporting year, the Red Cross of Montenegro, with the assistance of UNHCR, provided support to 86 individuals, i.e.to 18 families, who remained homeless due to a major fire outburst that burned three barracks in the Konik I Camp.
In addition to the mentioned activities, the Red Cross, in cooperation with specialised agencies,provided  interested  individuals and families  with information on the possibilities to return to Kosovo. Moreover, the Red Cross extended  logistical support to institutions dealing with the provision of free legal aid. At the same time, either in cooperation with the UNHCR or on its own, the Red Cross of Montenegro has been engaged in securing further donations with the aim of enhancing the material life conditions of the population and the improvement of the infrastructure for housing in the Konik Camp in Podgorica. 
The care for  this category of people lies within  the duty and the competence of numerous other state and societal institutions , such as the Bureau for the Care of Refugees, etc.
Yet, despite the efforts invested by numerous societal subjects, the displaced persons in Montenegro are faced with a myriad of existential and status-related problems. Therefore, the Ombudsman maintains that it is essential that all the competent state authorities and authorities of local self-government undertake actions in an even more dynamic fashion in order to improve the overall condition of the displaced persons in Montenegro.
4.2.4. Minority rights
During 2009, citizens of different nationalities and confessions addressed the Ombudsman in order to protect their rights. However, it can be established that there was  a small number of complaints in which the representatives of minorities highlighted that their rights had been violated on grounds of their origins.. 
This  however does not imply that minority rights are fully exercised and that no action should be taken in order to improve those rights.

One of the important issues in the area of minority rights is the question of proportional representation of minority peoples and other minority communities in state administration and in the organs of local self-government.
As a reminder, in 2008, upon its own initiative, the Ombudsman had started the procedure of examining the implementation of international standards and national legislation in the area of minority rights, in the aspects of relevant legislation related to the proportional representation of minority peoples and other ethnic minority communities in public administration, organs of local self-government and in public services. Following the examination procedure, the Ombudsman established that some authorities of the state administration and some organs of local self-government inconsistently apply the obligations stemming from international law, as well as the obligations deriving  from national legilstion on proportional representation of minority peoples in the institutions of the system in Montenegro.
On that occasion, the Ombudsman highlighted that the proportional representation of minorities in the authorities of state adminimistration, and in the organs and services of public administration in the Montenegrin municipalities, is of the  utmost significance for the establishment of democracy and the rule of law in Montenegro. Minority rights are a democratic issue par excellence of any political community, a sensitive barometer of democracy in the entire society. Without the equality of national communities in multiethnic societies, such as Montenegro – there can be neither equality of all people,  nor democracy, or the rule of law. In order to secure the equality and the equal treatment of all citizens and national communities, it is essential to establish a firm and organised mechanism for the protection and promotion of human and minority rights. The essence of a genuine solution to the minority issue is mirrorred in a situation where no individual feels pressured by ‘the greater’ or a ‘more powerful’ peer. Rather, each people, regardless of their numerical size in the community, should feel equal and free. In this context, the institution of affirmative action is the most appropriate for our pluralistic, multiethnic and multicultural society. Affirmative action is highly compatible with the concept of a civic state, and has its roots in national leglislation and international law. Contemporary scientific findings indicate that the state needs to acquire a more active role, and, by undertaking a wide range of actions, create the conditions favourable for the promotion of minority rights. By contrast, if minority rights are ignored or negated in the legal, political, economic and cultural practice, the monopoly and privileges of the ethnic majority will always triumph over these rights generating an unhealthy societal climate and tension, which would in turn easily spark serious conflicts in interethnic relations. Therefore  it is essential to respect and consistently implement individual and collective rights of minority peoples and other minority communities in line with European standards. 
Starting from international standards and national legislation, followed by the factual situation reflected in the inconsistent implementation of national and international legal obligations related to the representation of minorities in the institutions of the political system of Montenegro, the significance of the minority issue for the establishment of democracy and the rule of law in Montenegro, as well as the country’s integration into European and transatlantic structures, in line with the mandate of the Ombudsman pursuant to articles 23 and 34 of the Ombudsman Law, this institution  issued the following recommendation in December 2008:
· Starting from their respective competences, state authorities and public services in Montenegro should supervise the implementation of constitutional and legal provisions related to the representation of minorities in state administration, and particularly observe the implementation of international norms and obligations pertaining to this area. 

· Whenever possible  , the authorities of the local administration in Montenegro should, in the process of establishing labour relations with new employees qualified to undertake a particular job category, take particular care to employ representatives of minority peoples and other ethnic minority communities in the authorities of the local administration proportional to their participation in the overall citizenry in the territory of the local self-government unit. 
The abovementioned authorities were obliged to deliver a report to the Ombudsman on the actions  and measures undertaken to observe these recommendations within six months from the date of receipt of this recommendation. However, neither within the prescribed deadline, nor after its expiry had the mentioned authorities delivered the report on the observation of this recommednation to the Ombudsman. 

As another reminder, we emphasise that in the 2008 Annual Report submitted to the Parliament of Montenegro, the Ombudsman had outlined that the Law on Minority Rights and Freedoms and the national electoral legislation should be harmonised with the Constitution of Montenegro as soon as possible, and that the Law on the Prohibition of Discrimination should also be adopted. However, these tasks have not been finalised as of yet, and the Ombudsman takes this opportunity to highlight the necessity to harmonise the Law on Minority Rights and Freedoms and the national electoral legislation with the Constitution of Montenegro as soon as possible, along with the necessity to adopt a comprehensive and quality Law on the Prohibition of Discrimination.
Doubtlessly, the normative and institutional regulation on the protection of minority rights should be in line with the international standards. The experience of contemporary multinational states indicate that minority rights are an essential component of the just, democratic, peaceful and stable society. Thus, in order to have a prospect within the wider European family, Montenegro needs to have a democratic potential and a human resource base, in order to fulfill the international obligations related to the protection of human and minority rights. In relation to this, the European Union, the Council of Europe, OSCE and others follow, analyse and monitor the state of human and minority rights in the Western Balkans, and thus in Montenegro. This is  not only one of the central  and strategic issues for Montenegro and its future, but also closely  related to the accession of Montenegro to the European Union and to NATO.. Therefore, all state authorities, organs of local self-governance, and other office holders in public authority in Montenegro are bound to consistently implement and promote human and minority rights in Montenegro in line with international standards.
In this Annual Report as well, the Ombudsman emphasizes the obligations of all institutions of the legal and political system in Montenegro stemming from international law and national legislation in the area of minority rights, including the following:

a) the obligation of the Parties to create the conditions necessary for the effective participation of persons belonging to national minorities in cultural, social and economic life and in public affairs, in particular those affecting them (Framework Convention for the Protection of National Minorities of the Council of Europe (1995), Article 15);
b) the obligation that the structures and decision-making processes of regional and local authorities should be made transparent and accessible in order to encourage the participation of minorities, as well as the obligation of the states to ensure that the minorities are guaranteed an effective voice at the level of the central, regional, and local government. The undertaking of special measures for the participation of minorities in state administration, and the issuing of regulations in minority languages are cited as possible mechanisms for the accomplishment of the aforementioned goal. (The Lund Recommendations of the Organisation for European Security and Cooperation (OSCE) on the Effective Participation of National Minorities in Public Life from 1999);
c) the obligation to secure proportional representation in public services, organs of public administration and local self-government to the representatives of minority peoples and other minority communities (Constitution of Montenegro, article 79 (para.10) and Law on Minority Rights and Freedoms of the Republic of Montenegro, Article 25).
4.2.5. Rights of people deprived of their liberty 

In the reporting year, persons deprived of their liberty, detained in the Prison Institute, 
 addressed the Ombudsman. The complaints were received in sealed envelopes, which had  not been opened or read by the administration of the Prison Institute. Whenever appropriate, the Ombudsman met the individuals concerned at the Prison Institute, without the presence of prison officials. 

A total of 18 complaints about the work of the Prison Institute were filed in 2009. After the examination procedure, the violation of rights was remedied in 7 cases, no violation had been determined in  7 more cases, in three cases the Ombudsman discontinued acting upon the complaint due to the initiation of court proceedings ,while  one of the complaints  filed is currently undergoing examination procedures. 

Cases in which the violation of rights has been remedied following the intervention of the Ombudsman mostly concerned  the procurement of adequate healthcare, while in one of the cases the person deprived of their liberty was allowed to file a complaint to the competent authority. 

A total of six meetings with the management of the Prison Institute were held, during which three visits to the detention facilities were performed. In the reporting year, the representatives of the Ombudsman Institutionspoke  to 32 individuals deprived of their liberty without the presence of prison officials .

As a reminder, in October 2008, the Ombudsman sent a recommendation to the Police Directorate of Montenegro, to undertake all measures necessary to ensure  that  the conditions in the facilities for the detention of people deprived of their liberty in Regional Units and Outposts be in line with international standards regulating this issue, and with the rules specifying what  conditions must be fulfilled within the  facilities for the detention of people deprived of their liberty 

After the Police Directorate started undertaking the measures necessary to observe this recommendation, the representatives of the Ombudsman Institution along with the representatives of the Police Directorate and the Council for the Civic Control of the Work of the Police, visited the facilities of the Regional Units of the Police Directorate in Montenegro (eight). 

During these visits, the representatives of the Ombudsman Institution observed that the Police Directorate of Montenegro is investing significant efforts in order to ensure the fulfilment of the conditions stipulated in the Rules on the conditions that the facilities for the detention of people deprived of their liberty must fulfil.
It has been observed that CCTV has been installed in all Regional Units and Outposts of the Police in 2009.
Following the Initiative of the Ombudsman, a meeting with a representative of the Police Directorate was held on 19 May 2009. At the meeting, the parties agreed that the representatives of the Ombudsman Institution visit the facilities for the detention of people deprived of their liberty every first Wednesday of the month, in order to ensure the conditions for the detention of people deprived of their liberty.
In line with the agreement with the Police Directorate, the representatives of the Ombudsman visited the facilities for the detention of people deprived of their liberty as follows: on 3 June 2009 – Outposts in Danilovgrad and Cetinje; on 9 July 2009 – in Kolašin and Mojkovac; on 2 September 2009 – in Tivat and Kotor; on 7 October 2009 – in Bar in Ulcinj; on 4 November 2009 - in Budva and Herceg Novi.
In April 2009, a two-day long regional conference entitled  “The implementation of The Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT)” was organized in cooperation with the OSCE mission in Montenegro, Office of Democratic Institutions and Human Rights (ODIHR), and the Prison Institute. Montenegro has ratified the mentioned Optional Protocol and has opted to entrust the Ombudsman Institution with  the role of the national prevention mechanism. The new Ombudsman Law, which is being deliberated, will regulate the Ombudsman’s competences and mandate in light of the aforementioned role. 
Examples:

(1) Case description: On 30 October 2009, S. N., the mother of an individual detained in the Prison Institute  filed a complaint with the Ombudsman, in which she outlined the following facts: her son,   detained at the Prison Institute had been  physically harmed  by the officials of the Prison Institute  on 27 October 2009; when he had  requested medical attention his request had been  denied and therefore he  requested a representative of the Ombudsman Institution to visit him as soon as possible. In a meeting with the representative of the Ombudsman Institution, which immediately followed the filing of the complaint (the same day), D.N. confirmed the claims made by his mother, and added that a group of 15 officials of the Prison Institute had  raided the room where he was being  detained with another 6 individuals; that the raid had  occurred while he was playing chess with I.M. and drinking coffee; that, upon the entry of the officials of the Prison Institute, he had  stood up, in line with the house rules; that a group of those officials had taken  I.M. and M.B. out of the room; that several officials  had come after him and had  started assaulting him; that he  had fallen on the floor as a consequence of the hits; that, after this, the officials had taken him into the corridor and continued to hit him; that he had been able to  see that several officials were hitting I.M. in the corridor; that, after this instance, he  himself and other detainees sharing the same room had been living   in constant fear of being assaulted again by the officials of the Prison Institute.  

On 11 November 2009, I.M. filed a complaint with the Ombudsman. In substance, the complaint outlined that he  had been  brutally assaulted by the officials of the Prison Institute on 27 October 2009; that the wounds  incurred had already healed in the meanwhile; that he  had been denied permission to address the Ombudsman earlier; that he was afraid of a renewed assault by the officials of the Prison Institute. During a conversation with the representative of the Ombudsman held on 12 November 2009, I.M., D.N. and other detainees confirmed the previous allegations, and added that the event had  occurred between 1.30 and 2.30 pm; and been enticed by the detainees’ reaction (hunger strike) to  A. Č. Being taken  to solitary confinement and  that the major perpetrators of the assault were V.D. and Z.V.   

Actions taken: In relation to the complaint filed by S.N., the representative of the Ombudsman Institution held a conversation with her son D. in the premises of the Prison Institute, without the presence of prison officials, on 30 October  2009. At that time, D.N. had visible injuries on his  lower limbs, in the area of the head, and particularly  around the eyes.    
After that, the representative of the Ombudsman had a meeting with Z.V., the Chief of the Prison Institute in Podgorica, who claimed being  unaware that D.N.had suffered  physical injuries on 27 October 2009, amdmitting however  to being aware of an injury suffered by D.N. prior to 27 October 2009, in the area of the left ear,adding that D.N.  had requested medical attention for the latter injury. 

The Chief of the Prison Institute Z.V. was thus requested to undertake the necessary  measures for D.N. to receive medical attention from the Prison’s physician, and that D.N. be  allowed to file an appropriate complaint to the competent state authority. 

On 2 November 2009, in line with Article 39 of the Ombudsman Law, the Ombudsman Institution requested an official reply from the Prison Institute to the allegations made by D.N. and his mother S.N. The Ombudsman also requested the information on the provision of a medical examination of the detainee and of his possibility to file an appropriate complaint to the competent state authority. 

After the complaint was filed by I.M., the representative of the Prison Institute had a meeting with the following individuals detained in room D2: D. N., I.M., M. B., A. Ć., S. P, J. B., and the minor A.P. On that occasion, in addition to his previous allegations, D.N. outlined that after the visit of the representative of the Ombudsman Institution he had been allowed to file a lawsuit with the competent State Prosecutor; that, under the pressure from the management of the Prison Institute he had to write that he had not been severely assaulted and that he had signed the latter statement against his will; that he had beeen  by Z.V. and V.D. to withdraw all the complaints filed, but that he had  resisted such pressures. 

I.M. has also confirmed his previous allegations, and added that after the assault, the prison officials had taken him to solitary confinement; that he had  refused medical attention, since the latter was offered to him while he was semi-unconscious; that he was  experiencing  pain in the area of his ribs; that he had been  pressured to withdraw his complaint and  that, following the order of the State Prosecutor, he had been  medically examined by MD M. Š.; that the injuries inflicted upon him on 27 October 2009, were no longer visible due to the time elapsed; that the only visible injury was the one on his leg, which he had shown on the occasion of the medical examination by MD M. Š. 

Other individuals detained in the same premise as D.N. and I.M. confirmed thus allegations.

In their statement dated 3 November  2009, and the addendum to the statement dated 27 November 2009, the Prison Institute  essentially outlined the following: On 27 October 2009, D.N. and several other individuals detained in the same room had unjustifiably protested and that D.N. had physically assaulted a prison official with the intention to prevent the removal from the room of two individuals, who had failed to comply with the house rules  and  that on this occasion D.N. had  hit and subsequently pushed the security official D.G., causing his fall on the floor, As a concequence the officials Z. P. , P. Đ. and I. M. had  brought him down by using physical force and a rubber stick, but only to the amount needed to overcome his resistance., acting  in line with Article 58 of the Rules on the performance of security services, armament and equipment of security officials in the Prison Institute. Moreover , they pointed out ,. in this particular case, the procedure of determining facts was still ongoing  and following this procedure,  the Prison Institute would  determine whether the officials had abused of their powers  applying  physical force disproportionally  to the resistance by the detained N  On 30 October 2009, D.N. had  received medical attention by the prison physician ,who in his report, had asserted that the detainee was conscious and oriented, reacting  to light and that he had suffusion under his eye. Annexed to this statement, the Prison Institute delivered illegible reports of the physician (dated 31 October and 3 November 2009), which are clearly two very different reports.

On 16 November 2009, S.N. and M.M. informed the Ombudsman Institution that the Basic State Prosecutor in Podgorica proposed the Basic Court in Danilovgrad undertake investigative activities on grounds of the filed lawsuits. 

Outcome: Following the discovery that the court proceedings (certain investigative activities) had been initiated before the competent court, the Ombudsman Institution in line with the provisions enshrined in Article 42 (para.4) of the Ombudsman Law, discontinued the examination of the complaints filed, in the belief that the court proceedings will determine all facts relevant for the protection of the complainant’s rights, and that the competent court will reach a just decision on the case. The complainants have been notified of this, as well as of actions taken in light of the complaints filed.  

(2) Case description: On 10 September 2009, the Ombudsman visited the detention facilities for the persons deprived of their liberty in the Police Outpost in Rožaje.

Actions taken: During the visit of the detention facilities in the Police Outpost in Rožaje it was established that there were two prison units in these facilities, that there was heating and ventilation, that there was no sewage tank, that there were no blankets in these facilities, and that these facilities did not meet the CPT standards and the Rules on the conditions that the facilities for the detention of people deprived of their liberty must fulfil («Official Gazette of the Republic of Montenegro» No. 57 of 15 September 2006).

On the occasion of the visit, the Ombudsman spoke with the chief warden  of the Police Outpost in Rožaje, E.K.  

On the occasion of the visit of the facilities for the detention of individuals deprived of their liberty in the Police Outpost in Rožaje, the Ombudsman established the following: 

· That the recommendation sent to the Police Directorate of Montenegro on 28 October 2008 had not been fully observed;

· That the facilities for detention (two) in the Police Outpost in Rožaje meet neither all the criteria enshrined in the CPT standards, nor the conditions stipulated in the Rules on the conditions that the facilities for the detention of people deprived of their liberty must fulfil;i.e.– the sewage tank was missing, there were no blankets, and thus the aforementioned facilities did not meet the CPT standards, and the conditions stipulated in the Rules on the conditions that the facilities for the detention of people deprived of their liberty must fulfil («Official Gazette of the Republic of Montenegro» No. 57 of 15 September 2006).

· The Ombudsman met 4 individuals - P.I. , R.D., F.E., Ć.I. - who  had spent the previous night in the facilities visited; these individuals confirmed that they had no complaints  about  the behaviour of the officials in the Police Outpost in Rožaje;

· That in terms of the detention facilities in the Police Outpost in Rožaje, the Police Directorate had not undertaken all the necessary activities and measures in order to remove the aforementioned shortcomings.
In relation to this, the Ombudsman prompted that the excerpt of the Second General Report (CPT/ inf. (92) 3), among other issues, highlights:  

“All police cells should be of a reasonable size  according to the number of persons they are used to accommodate, and have adequate lighting (i.e. sufficient to read by, sleeping periods excluded) and ventilation; preferably, cells should enjoy natural light. Furthermore, cells should be equipped with a means of rest (e.g. a fixed chair or bench), and persons obliged to stay overnight in custody should be provided with a clean mattress and blankets. 

Persons in custody should be allowed to comply with the needs of nature when necessary in clean and decent conditions, and be offered adequate washing facilities. They should be given food at appropriate times, including at least one full meal (i.e. something more substantial than a sandwich) every day. The following criterion (seen as a desirable level rather than a minimum standard) is currently being used when assessing police cells intended for single occupancy for stays in excess of a few hours: in the order of 7 square metres, 2 metres or more between walls, 2.5 metres between floor and ceiling. Persons held in custody for more than 24 hours should be offered daily outdoor exercise , to the extent possible. 

  The duty of care for persons in their custody  lies with  the police  and includes the responsibility to ensure their safety and physical integrity. It follows that the proper monitoring of custody areas is an integral component of the duty thereof. Appropriate steps must be taken to ensure that persons in police custody are always in a position to readily enter into contact with custodial staff." 

Outcome: On 10 September 2009, the Ombudsman recommended that  the Police Directorate of Montenegro undertake all actions and measures necessary to ensure,  that  the conditions which  facilities for the detention of persons deprived of their liberty should fulfil, are met in the Police Outpost in Rožaje, in line with the international norms regulating this area as well as in line with the Rules on the conditions that the facilities for the detention of people deprived of their liberty must fulfil.
The Police Directorate of Montenegro has delivered a report to the Ombudsman, which asserted that the Police Directorate of Montenegro is undertaking activities and measures in order to observe the Ombudsman’s recommendation.  

4.2.6. Gender equality

Out of the 525 complaints received by the Ombudsman Institution in 2009, 152, or 28.95%, were filed by women. Women have mostly filed complaints about the work of courts (43, or 28.29%); the work of the state authorities (30, or 19.74%); the work of the public services (19,  or 12.50%); organs of local  self-government (12, or 7.89%); prosecution (3, or 2%); police (9, or 5.92%; and other authorities (36, or 23.64%). In the complaints filed, the women stated that their rights had been violated by the protraction of the court proceedings, by the failure to implement the decisions of the court, by actions or failures to act on the behalf of the state administration, and mostly by the “silence of the administration”, that is, failure to act. In terms of the area of rights violated, the complaints filed by women mostly related to  the right to work and rights from employment relations, the right to housing, the right to property and peaceful enjoyment of property, the rights of the child, the right to pension and disability insurance, the right to citizenship, the right to social welfare, the right to a healthy environment, the right to old savings in foreign currency, the right to an effective legal remedy, the right to a fair and impartial trial in all legal proceedings and before all public authorities, etc.  

The Ombudsman undertook  several measures, activities and interventions in order to protect the human rights of women. Thus, out of the total number of complaints filed by women (152), a total of 124 (or 81.57%) were concluded, while in a certain number of cases the Ombudsman had no mandate to act upon. The latter complaints were either requests for the re-examination of judicial decisions, or were unrelated to the authorities of the state, organs of local self-government and other public authorities. In addition, a certain number of cases did not contain all the necessary data, and these data were not supplied to the Ombudsman within the deadline set. The Ombudsman established that there was no violation of rights in a certain number of cases,while  there were cases where the complainants failed to cooperate in the examination proceedings, or withdrew their complaints without having submitted additional evidence and  there were also requests for financial assistance.  

Out  of 525 complaints received by the Ombudsman Institution in 2009, 292, or 55.62%, were filed by men. Similar to women, men mostly filed complaints about the work of courts, predominantly about the protraction of the court proceedings; the work of the state authorities; the work of the public services; organs of local  self-government; and the state prosecution In the complaints filed, the men stated,  that their rights have been violated by actions or failures to act on the behalf of the state administration, and mostly by the “silence of the administration”, i.e., failure to act.

In terms of the area of rights violated, the complaints filed by men related to the right to work and rights from employment relations, the right to pension and disability insurance, the right to legal protection, the right to property and peaceful enjoyment of property, shareholders’ rights, the rights of the child, property return, the right to social welfare, the right to citizenship, the right to personal identification documents, the right to a fair and impartial trial in all legal proceedings and before all public authorities, the right to an effective legal remedy, the right to free access to information, freedom of movement and settlement, the right to housing, the right to healthcare protection and the right to healthcare insurance, the right to a healthy environment, the right to education, etc. 

NGO CONSENZUS based in Podgorica filed a request with the Ombudsman for the amendment of Article 111 of the Labour Law of Montenegro (“Official Gazette of Montenegro“, No. 49/08). The request outllined the following: Article 111 of the Labour Law of Montenegro denies the father of a  child the right to  make use of ‘ parental leave’, except when the mother abandons the child, dies, or if there are other justifiable circumstances (prison sentence, major illness, etc.).

In relation to this, the Ombudsman considered international law and national legislation in the area of gender equality, including: a) European Convention for the Protection of Human Rights and Fundamental Freedoms (Article 14); b) International Covenant of Economic, Social and Cultural Rights (Article 2, para 2.); c) Directive 96/34/EC of the Council of the European Union of 3 June 1996; d) Constitution of Montenegro (Article 19); e) Law on Gender Equality (Article 2).   

The abovementioned international acts and national legislation stipulate the obligation to legally prescribe equality between employed women and men in terms of the possibility to  make use of  parental leave while retaining rights deriving from labour relations. Thus, in the same fashion as employed women, employed men should be granted individual and non-transferable right to parental leave.  

The Ombudsman maintains that equality between women and men is one of the fundamental postulates of democracy, the exercise of human rights and fundamental freedoms and the rule of law. Gender equality must constantly be protected and promoted. It is highly important to motivate further development and advancement of gender equality. To that end, legal and other prerogatives should be established in order to promote gender equality, and further efforts in this area should be encouraged at all  levels of legal and political system in Montenegro, and within all echelons of the country’s societal organisation. 

Starting from the abovementioned international legal acts and the national legislation, as well as the significance of gender equality for the establishment of democracy and the rule of law in Montenegro, and in line with Article 25 (para.2) of the Ombudsman Law, and following from the request filed by NGO CONSENZUS from Podgorica, the Ombudsman in October 2009,  submitted an Initiative for the amendment and addenda to the Article 111 of the Labour Law of Montenegro (“Official Gazette of Montenegro“, No. 49/08) to the Committee for constitutional issues and legislation in the Parliament of Montenegro.

In this Initiative, The Ombudsman emphasises the necessity to adopt amendments to the Labour Law in order to ensure normative equality of  treatment of women and men in terms of using maternal, that is, parental leave  with the aim of stimulating the division of parental duties between women and men. Consequently, it is essential to enable both mothers and fathers equally  to make use of  parental leaves , flexibly arranged with the aim of taking into account the interests of both women and men. Thus, the initiative has been made to amend and supplement Article 111 of the Labour Law. 

4.3. ECONOMIC, SOCIAL AND CULTURAL RIGHTS
4.3.1. Right to work and rights from employment relations

In the reporting year, a significant number of complaints (76) were filed with the Ombudsman in relation to the right to work and the rights from employment relations. 

Citizens complained about the termination of the employment relations by the employer, about being laid off as redundancy, the failure of the employers to pay severance and indemnity, discrimination about the Labour Inspection’s failure to act, different interpretation of the labour and employment regulations, irregularities in the exercise of the right to work, etc. The complaints also highlighted the irregularities in the establishment of labour relations and the arrangements for the resolution of housing needs. The complainants requested the Ombudsman to protect their rights. 

The majority of the complaints were unrelated to the work of the authorities of the state, organs of local self-government, public services, or other office holders in public authority and  mostly concerned the work of business associations,leaving the Ombudsman with no mandate to act upon . He referred the complainants to use other legal mechanisms in order to exercise their rights ,while  in several cases, the Ombudsman requested the Labour Inspection to perform an inspection of the employers, in relation to the allegations made by the complainants, and inform the Ombudsman Institution of the facts thereby  established and the actions taken. Violations of rights were remedied following the inspection or the actions taken by the Labour Inspection. Alternatively, the complainants were referred to competent ordinary courts in order to exercise their rights. 

In one of the cases, the complaint was filed on grounds of different interpretation of labour and employment regulations. 

Examples:

(1) Case description: B. P. from Nikšić filed a complaint with the Ombudsman, claiming the followingShe had  signed a fixed work contract for the position of teacher of business communication in the High School of Electrical Engineering and Technology in October 2006, where she had not been given the full-time teaching norm, but only 6 teaching hours per week.She had been employed  in that school until September 2007.Furthermore she stated , that her employment record showed the tenure of 3 months with a university degree, in addition to the tenure she had previously held with her high-school degree; that she had worked at the mentioned school for eleven months and that she  had addressed the Ministry of Education and Science with the request to be allowed to take the professional exam, but that she was  had been told that she would be allowed to take the  exam in question  only after the expiry of 12 months of traineeship , whereupon  she had applied for the traineeship in the Roma Scholarship Foundation, that a problem emerged, because the Employment Agency in Podgorica informed her prospective employer that she did not have the right to pursue a traineeship, because she had already completed three months of traineeship with a university degree; that the Employment Agency could not refund the Foundation on those grounds; that, as a consequence of the aforementioned, she was not employed and  was told at the Employment Agency in Nikšić that she had the right to pursua a traineeship, but that her employer would not receive the refund for three months; that the Labour Inspection in Nikšić had also told her that she had the right to pursue a traineeship, but that this Inspection was unable to provide her with a written statement,i.e.– a legal interpretation of the problem. 

Actions taken: Considering the different interpretation of the labour and employment regulations, the Ombudsman requested the Ministry of Labour and Social Welfare to deliver an opinion on the possibilities to resolve the legal problem that had emerged in this case. The statement received from the Ministry outlined the following a) the provision of Article 39 (para.1) of the Labour Law (“Official Gazette of Montenegro” No 49/08) stipulates that, in accordance with the law and the collective agreement an  employer may sign a trainee labour contract for a limited time with a person ,holding a specific degree of education and professional training  who is establishing employment relationship for the first time  b)that the duration of the traineeship in certain areas is determined by separate legislation, or the employer’s collective agreement; c) that in this particular case, the duration of traineeship with university education was three months, and that the Ministry had therefore  established that there were no legal or other obstacles preventing the complainant from   re-entering  employment relations through traineeship, and d) that  the previous three months would count  towards the total duration of the traineeship, as a condition for taking the professional exam for her education level, with the caveat that her prospective employer would not receive a refund for her traineeship salary for the three months of traineeship already completed. 
Outcome: The complainant was notified of the statement received by the Ministry of Labour and Social Welfare. 
(2) Case description: The Ombudsman was addressed by T.L. from Mojkovac with the complaint about the work of the manager of the “Lipka” Hotel in Kolašin. The complainant outlined the following facts in the complaint filed: that she has been employed as the chief reception desk officer at the “Lipka” Hotel in Kolašin since 2 January 2008, and that, since April last year she has also been performing all the activities related to retail sale; that, on 11 May 2009, the Labour Inspector has established that three individuals including the complainant were at their workplaces, but did not have a work contract; that this was the case since the inspection was performed within the three-day gap between the expiry of their previous three-month contract and the conclusion of the new work contract; that, after the inspection, the company had offered her a contract an unlimited period of time; that, in a meeting with the manager of the hotel, the complainant asked for the detailed job description as stipulated in the Rules of systematisation, because in addition to the offered position of the chief reception desk officer she had been performing the activities of the sale manager for a year; that, after the meeting, her office was locked, the memory from her personal computer was transferred to an external hard disc, her access to the Fidelio system she needed for her work was blocked, and her official telephone was disconnected; that, following the instistence of the labour Inspector she was still offered a contract an unlimited period of time, with a probationary period of six months; that, in the meanwhile, she was on sick leave prescribed by a neuropsychiatrist, due to the state of mind that the aforementioned situation has led her to; that she returned to her job on 6 June 2009, and that the manager did not allow her to enter her office, and handed her a decision on suspension. 
Actions taken: The Ombudsman requested the Labour Inspection – Regional Unit in Bijelo Polje to perform an inspection of the “Lipka” Hotel in Kolašin and inform the Ombudsman Institution of the facts thus established. The detailed report of the Labour Inspection outlined the following: that, pursuant to the employment contract for a fixed-term of three months No. 403, the complainant was employed at »Beppler Investments Montenegro« Ltd. Since 26 January 2008; this contract was followed by the employment contract for a fixed-term of three months No. 521 dated 1 May 2008, the employment contract for a fixed-term of three months No. 622 dated 28 July 2008, the employment contract for a fixed-term of three months No. 707 dated 4 November 2008, and the employment contract for a fixed-term of three months No. 36 dated 8 February 2009; that, pursuant to the employment contract No. 115/1 dated 11 May 2009, she established an indefinite employment relationship for the position of the chief reception desk officer, the same position as specified in all the preceding employment contracts; that the position of the the chief reception desk officer has been classified pursuant to the Rules of classification of jobs of December 2007; that, following the termination of each employment contract she was signed off the social insurance, and that she has been insured continuously from 8 February 2009 to the date of cessatioun of her insured status; that, in line with the reports of the medical specialist, she was temporarily unable to work from 20 May to 6 June 2009; that she returned to work on 6 June 2009; that, on 6 June 2009, the employer has adopted the Decision No.133 temporarily suspending her from work; that the employer handed the Decision to the complainant; that subsequently, disciplinary proceedings have been held in line with the General Collective Contract, because the employer had foregone the collective contract; that the executive manager was the disciplinary authority in the proceedings; that the review of the company’s documents and of the Central Registry Act established that the Board of Directors did not feature as an authority of the second instance at »Beppler Investments Montenegro« Ltd.; that the disciplinary proceedings were initiated in line with the request No. 125/1 of 30 May 2009, filed by the executive manager; that there was a note on the request that the date was erroneous and that the correct date should have been 30 June 2009; that, however, a review of the document registry revealed that the request that was active on 30 June 2009 had been filed under the number 177/1; that the disciplinary authority adopted the decision on the initiation of the disciplinary proceedings No. 179 dated  6 July 2009, and that the decision on the case was therefore not reached within eight days from the date when the request was filed, which violates the provision stipulated in Article 35 (para.2) of the General Collective Contract; that the decision on the initiation of the disciplinary proceedings No. 179 dated 6 July 2009, did not contain the title of the job held by the complainant, or the description or timing when the violation of the work obligation, or the evidence pointing thereto, and as such it violated the provision stipulated in Article 35 (para.4) of the General Collective Contract; that, according to the written statement of the driver I.M., on 6 July 2009, the complainant did not accept the invitation to attend the main hearing scheduled for the following day; that the hearing was rescheduled for 4 p.m. on 8 July 2009; that the postal records of the second invitation, which was mailed to the complainant, establish that the invitation to attend the main hearing was not delivered at least 8 days prior to the hearing scheduled, which violated the provision stipulated in Article 36 (para.2) of the General Collective Contract; that the main hearing was held on 8 July 2009 in absentio of the employee; that, on 8 July 2009, the disciplinary commission reached the decision No. 190, finding the complainant guilty of the violation of her work obligation; that the record of the main hearing did not contain the obligatory data, thus violating Article 46 of the general Collective Contract; that, on 15 July 2009, the disciplinary commission reached the decision No. 193, thus cancelling the complainant’s employment contract, due to a severe violation of the work obligation, that is, because she had contracted and performed the employer’s activities in her own interest and in the interest of third parties; that the aforementioned decision did not stipulate the right to appeal to the executive director, thus violating Article 31 (para. 3) of the General Collective Contract; that the complainant received the decision on 16 July  2009; that she had been signed off the compulsory social insurance on 15 July 2009; that the complainant filed the initiative No. 0402-3-61 with the Labour Inspection, dated 30 July 2009; that in the initiative, the complainant requested the Labour Inspection to adopt a decision on the delay of the execution of the decision of the employer on the cancellation of the work contract until the court reached a legally binding decsion on the disputed matter; that the inspection has confirmed that the employer has obviously violated the right of the employee by violating the the provisions enshrined in Article 31 (para.3), Article 35 (para. 2 and 4), Article 36 (para 2) and Article 46 of the General Collective Contract; and that the Labour Inspector has reached a decision No. UP I 0402-3-287/1 of 31 July 2009 thus delaying the implementation of the Decision of the employer on the cancellation of the work contract No. 193 of 15 July 2009, until the court reached a legally binding decisionon the disputed matter. 

Outcome: The Labour Inspection undertook measures and actions in line with the law, and remedied the violation of right by the employer. The complainant was notified of the outcome of her complaint.

4.3.2. Right to pension and disability insurance

A total of 24 complaints were filed in relation to pension and disability insurance. In the complaints filed, the complainants expressed their dissatisfaction with the amount of the pension determined, or the amount of the portion of their pension determined by the insurance authorities in the successor states of the former Yugoslavia, on grounds of the tenure of insurance in these republics. Another point of complaint was the length of proceedings in deciding upon requests for the exercise of right to pension and disability insurance. The complaints related to the work of the Pension and Disability Insurance (PIO) Fund of Montenegro as well as to the insurance authorities in other states (former Yugoslav republics). The complaints were filed by both Montenegrin citizens and by foreigners. Some of these complaints were filed through other regional Ombudsmen. 

We forwarded the complaints related to insurance authorities in other countries to the respective Ombudsmen Institutions, so that the latter might  undertake proceedings in line with their mandate. Owing to the good cooperation with other Ombudsmen institutions from the region, we have received reports on the activities, facts and possible irregularities pertaining to the cases forwarded. The Ombudsman Institution of Montenegro acted in the same manner upon receiving complaints forwarded by other similar institutions.    

On grounds of investigations conducted in relation to complaints about the amount of the portion of their pension determined in other former Yugoslav republics and the difficulties related to the exercise of rights to pension and disability on grounds of the insurance tenure in those republics, it can be asserted that the aforementioned difficulties are generated by the inter-state agreements on social insurance, as well as by the delay in the delivery of information by the pension funds of these republics about the tenure and income of the complainant on the respective territory of these countries.

Namely, pension funds in some of the successor states of the former Yugoslavia determined significantly lower amounts of the portion of pension asserted in those states through insurance tenure compared to the amounts determined by the PIO Fund of Montenegro prior to the signature of the Agreement on social insurance with those states. In addition, in some cases it happened that the PIO Fund made several urgencies for information to the pension funds in the countries where the complainants asserted a part of their pension rights. As we have already observed, in such cases, the assistance of other Ombudsmen Institutions from the region was of  the utmost significance.  

After the conclusion of examination procedures related to the complaints against the work of the PIO Fund of Montenegro we did not verify , that this Fund had violated the rights of its beneficiaries. 

Examples:

(1) Case description: The Ombudsman for Human Rights of Bosnia and Herzegovina was addressed by M.A. from Sarajevo in relation to the exercise of his right to pension and disability insurance pursuant to the Agreement on social insurance between the Federal Republic of Yugoslavia (FRY) and Bosnia and Herzegovina. The Ombudsman of Bosnia and Herzegovina forwarded the request to us, with the  request to kindly  take action upon the complaint.  

The complaint outlined the following: that, pursuant to the Agreement on social insurance between Serbia and Montenegro and Bosnia and Herzegovina, the Republic’s Fund of Pension and Disability Insurance of Montenegro had adopted the decision No. 02-124/3 of 22 June 2007, thus recognising the complainant’s right to an age pension as of 1 June 2004; that the first transaction of money from PIO Fund of Montenegro to his account had taken place on 30 May 2008  although dated April 2008; that he had never received the share of the pension granted on grounds of the insurance tenure in Montenegro for March 2008; that he  had addressed the Federal Institute PIO/MIO of Bosnia and Herzegovina and that he had been  that the Fund of Pension and Disability Insurance of Montenegro is responsible for  covering  this share of his pension; that he had then  addressed the PIO Fund of Montenegro on 16 June 2008, but that he had received no reply since.  

Actions taken: The statement of the Pension and Disability Insurance Fund of Montenegro outlined the following: that the decision of the Pension and Disability Insurance of Montenegro – Regional Unit in Pljevlja, No. 02-12473, LB 2009197855, dated 22 June 2007  had recognised the right of the complainant to an individual age pension as of 1 June 2004, to be paid in monthly instalments as stipulated in the abovementioned decision; that, pursuant to that decision, M.A. had received the amount of 5,249.31 euros, while the amount requested was 4,905.7 euros; i.e. the complainant  had received 343.60 euros in excess, and that due to the excess paid, a total of 183.15 had already been deducted in instalments; that the deduction from M.A.’s pension was being  made with the aim of clearing the debt, i.e. of returning to PIO Fund the excess money paid to him  as soon as possible; that the complainant had been duly informed of this via telephone. The PIO Fund of Montenegro annexed a Listing – the data on total income of M.A. – as a supplement to their statement.  

Outcome: The complainant was informed of the contents of the statement received by the PIO Fund and a listing containing the data on his total income was delivered to him. 

(2) Case description: I.P. filed a complaint about the work of the Pension and Disability Insurance Fund of Montenegro claiming that, on 4 February 1993 and on 21 February 1995, he had submitted requests for the determination of the share of pension determined on grounds of the insurance tenure in the Republic of Montenegro through a German insurance authority. The complainant claimed , that regardless of the numerous urgencies, the Pension and Disability Insurance Fund had not reached a decision as of yet. 

Actions taken: The statement of the PIO Fund outlined that they had  forwarded the written instructions to the complainant on how to exercise his rights and that, since he had failed to act accordingly, the PIO Fund’s Department for foreign insurance had  adopted a negative decision, thus rejecting his request for the recognition of the right to an age pension as ill-grounded. 

Outcome: The complainant was informed of the aforementioned, and the decision was delivered to him. 

(3) Case description: The complainant (D.Đ.) from Bosnia and Herzegovina, addressed the Ombudsman of Montenegro through the Ombudsman of Republika Srpska. claiming that he was being denied the right to pension by the Republic’s PIO Fund of Montenegro. 

Actions taken: The Ombudsman asked the PIO Fund for a statement on this matter. The PIO Fund informed us that, at the time of the submission of the request, the applicant did not meet the conditions for the recognition of his right to pension. The PIO Fund also noted that, in the meanwhile, over four years had elapsed from the date when the complainant had  filed his first request to the PIO Fund, and that he now meets the age criterion for the recognition of the right to an age pension. Therefore , it is necessary that he file a new request to the competent regional unit of the PIO Fund. We have informed the complainant about this, and highlighted that it is essential for him to   file a new request in order to be able to exercise his right to pension. 

Outcome: The statement of the PIO Fund of Montenegro outlines that, on 10 February 2008, the Republic’s PIO Fund, acting on the request of D.Đ., had reached the decision to reject the complainant’s demand for the recognition of the right to an age pension, on the  grounds that at the time of the  application , the complainant did not meet the age criterion;i.e., he had neither  completed  61 years of age nor 19 years of pension tenure, as stipulated in Article 197 of the Law on Pension and Disability Insurance (“Official Gazette of the Republic of Montenegro, No, 54/03...79/08). The cited provision of the Law also stipulates that a man meets the conditions for an age pension if, in 2009, he has 63 years of age and 17 years of pension tenure. Taking into account the documents of the complainant, we established that, in the meantime , he has reached 63 years of age.

Having in mind the aforementioned, we have informed the complainant that, given the fact that he now fulfils the conditions stipulated in the cited provision of the Law on Pension and Disability Insurance, he needs to file a new request for the recognition of his right to an age pension to the Republic’s PIO Fund – Regional Unit in Nikšić, in line with the Agreement on social insurance between the Federal Republic of Yugoslavia (FRY) and Bosnia and Herzegovina, in order to exercise his right to pension and disability insurance.

4.3.3 Right to a healthy environment 

Right to a healthy environment has long been recognised as one of the basic human rights.

People have the right to a healthy environment. In line with the law, everyone is bound to protect and promote the environment according to their capacities..

Spatial planning is directly related to the environment, as is space management, defined as a set of measures and activities within spatial and urban planning, project design and construction. Therefore it is essential to coordinate the construction activities with the needs of the citizens for housing, work and recreational activities in a healthy and protected environment. It is also necessary to create the conditions for a balanced and harmonised development of Montenegro, by complementing the general interest with individual interests of all the users of the space. 
A total of 12 complaints were filed by citizens about the violation of the right to environment. The complaints were predominantly in reference to the noise emission in coastal areas during the tourist season. According to those complaints, the noise was particularly loud at night.. In relation to this, the Ombudsman received the notification from the competent authorities that the relevant inspections conducted regular controls, and that a large number of fines were imposed in light of the aforementioned problem. 

Moreover, there have been requests for the prevention of harm to the environment. In this respect, we particularly highlight the complaint of the Committee for the protection of Dragišnica, which outlined that the company “Trudbenik” obtained a concession in Mojkovac for the cutting down   of 19,000 m3 of wood over seven years in the forest complex of Dragišnica; that such a felling will inflict irreparable damage to the  village Komarnica ; that the forest complex of Dragišnica is a natural shield from flooding and erosion, and that the aforementioned concession may even cause a hazard to the survival of the inhabitants of Komarnica.
Pursuant to this request, we requested the information about thus concession and the possible impact of the approved felling on the environment in the surrounding area. Along with their reply, the Department of Forestry submitted the following documents: the Report of the Commission on forest holding in the forest holding unit  “Komarnica – Dragišnica”; the Report on the inspection performed upon the request of the Assistant to the Minister - Dr. Milosav Anđelić – in relation to the allegations laid out by the representatives of the Committee of inhabitants of Komarnica village; the Decision of the Basic Court in Žabljak, P. No. 206/04; and the Contract on the concession of the right to use the forest and develop and maintain forest roads No. 4792, dated 26 September 2008.
The reply of the Department of Forestry particularly emphasised the following facts: 

· The Department of Forestry opened a call for the concession of forests in all the regional units, including the FHU “Dragišnica-Komarnica”, on 24 April 2008. 

· Concessions for all the forests included in the call, were given in line with the Law on Forests and other planning documents;   

· Since there were no parties interested in the aforementioned concession, the Department of Forestry opened a new call on 25 June 2009. There were no parties interested in that call either, and the Department of Forestry has, in line with Article 55 of the Law on Forest, and on grounds of direct negotiation, given the concession for the use of forest in the FHU “Dragišnica-Komarnica” to “Trudbenik” Ltd. 

· Due to the objection on the felling of this complex on grounds of harmful consequences thereof, the Department of Forestry has contracted experts, professors from the Faculty of Forestry. The experts contracted delivered their opinion, stating that the forests in this forest holding unit are used in line with the Law, with no harmful consequences, and that the concessions for the exploitation thereof were given in line with the Law on Forests and other acts regulating this area. 
Moreover, the Department of Forestry emphasised that it had initiated court proceedings in 2004, due to the obstruction of the use of forests, i.e. of forest holding, by the inhabitants of this area. Subsequently, the Basic Court in Žabljak had reached Decision No. 206/04 of 20 September 2005, establishing that the defendants (the inhabitants of the  village Komarnica ) had illegally disturbed the complainants – the Department of Forestry and the Forestry Company Šavnik p.l.c. – in the latter’s factual real estate holding by preventing the cutting and the use of said real estate by preventing further cutting work by  the complainant’s contractors. The aforementioned decision forbade any further disturbance of the complainants by the defendants, with the threat of legal consequences should the matter of the prohibition arise. 

The Report of the Commission on the justification of forest holding in the FHU “Komarnica  - Dragišnica” outlines that this Commission - composed of Prof.  Ratko Kadović, PhD, Prof. Dragan Karadžić, PhD, and Prof.  Miloš Koprivica, PhD – had visited the area of the contested forest in the forest holding unit “Komarnica  - Dragišnica” in the  presence of experts on Forest Management in Šavnik, Žabljak and Plužine, the representatives of the local administration (Šavnik Municipality), and the inhabitants of the  village Komarnica . The Commission examined the Special basis for forest holding (with maps) and collected the necessary information. On that occasion, the Commission established the following:  

1. The Special basis for forest holding, produced by the Forestry Institute in Podgorica, for the FHU “Komarnica  - Dragišnica” was done competently; the planned amount of felling determined realistically and utterly cautiously, whereby the intensity of felling resulted exceptionally low (around 10%); that all the plans made were based on sufficiently reliable data on the terrain, climate, orthographic and other factors relevant for forest holding planning; that the health, quality and vitality of forests, as well as the forest’s natural regeneration were all realistically shown; that the degree of danger from erosion had been assessed separately ; 

2. Forest has previously been exploited in the lower zone of the forest, between 1,100 and 1,450 meters above the sea level, where the lowest basin point of the Komarnica River is; forest has not previously been exploited in the upper zone of the forest, between 1,450 and 1,700 meters above the sea level (apart from a few random trees for the needs of the local inhabitants); the forest is preserved with a high degree of excessively old trees, which are of a poor health; the conservation of such trees in the forest only leads to further degradation of the forest, and the decay of trees; the conservation of such trees in the forest has no biological or economic justification;   

3. The forest is insufficiently rejuvenated; the state of the forest in the upper area is worse than in the lower area; the incline of the terrain is higher in the lower zone of the forest (from 25˚ to  35˚);

4. Plans of forest holding have not been implemented during the validity period of the Special basis for forest holding for the FHU “Komarnica – Dragišnica” because of the high cost of opening the forests up (construction of forest road) and because of the dispute of the local inhabitants with the Forest Management in Šavnik;

5. The basin of the Komarnica River is below the village  Komarnica; in the flat area of the village, the consequences of erosion and damage - caused by the non-regulated river flow and the repeated movement of the river basin at the time of high precipitation and sudden melting of the snow – can be observed; this problem is certainly related to the forest layer in the basin of the Komarnica River, but it is not a direct consequence of the exploitation of forests; this problem should be resolved by a separate technical project for the management of the river torrent outside the forest (the flat area of Komarnica village).

On grounds of the established facts, expert opinions, and the opinions of local inhabitants on the danger of land erosion and floods in the Komarnica village, and particularly relying on its own expert knowledge of the aforementioned problem, the Commission proposed the following: 

a) that in a part of the forest, regular forest and forest land holding is exercised, in line with the science and practice of forestry;

b) that the forest holding in the FHU “Komarnica-Dragišnica” is approached in the following way: that the felling of commercial (industrial) character should not be performed in the lower part of the forest (narrower part of the basin of the Komarnica River), as these forests should have a predominantly protective function; that only individual exploitation of trees may be performed in this area for the needs of the local inhabitants, with the prior approval and expert monitoring by the Forest Management;

c) that, in the upper part of the forest (wider part of the basin of the Komarnica River), regular forest holding should immediately be exercised, so that the unstable and unmanaged forest could gradually be transformed in a stable, commercial forest; that the total amount of exploitation in this part of the forest (marked damaged trees) may reach 20,000 m3 of gross tree mass, with an average tree exploitation intensity of 20%, with variations from 15% to 30% (depending on the state of the forest, nurturing, protecting, and other needs).

According to the Commission, the proposed amount of exploitation in the upper part of the forest (20% on average), if performed in line with the principles of sustainable forest holding, may only lead to a very small increase in the water flow (up to 5%), which is insignificant in terms of hydrology; that, after the proposed exploitation in the upper zone of the forest, an increase in the production and transport of silt of 2.25% may be expected; that the increase in the amount of silt in this part of the basin will present only a minor problem in terms of endangering the downstream areas, settlements and infrastructure; that the best solution for the protection of the river bank downstream from Kozarica is the development of protective constructions, on grounds of quality project documents.

According to the Commission’s experts, there is no reason why the proposed solution should not be accepted. A preserved forest is biologically unstable and economically useless compared to the forest exploited regularly in line with plans and expert opinions. Therefore, forest needs to be exploited in order to improve its condition and achieve economic gain that is everyone’s need (State, Municipality, local inhabitants).

The Commission emphasised that the disputed forest is state property and not individual (private) property.

Finally, the Commission concluded that, “if the Commission’s proposal is acted upon, and if the expert forest inspection authorities in charge of the disputed forest do their job, there is no fear of an excessive forest exploitation, i.e. destruction of natural forests and their protective and productive functions. Forests are naturally renewable resources, provided that they are exploited with sufficient responsibility  and in an expert manner. In addition, there is no fear that the danger of erosion, floods and snow avalanche will increase following the exploitation of forest in the upper zone”.    

In essence, the same stance had already been a expressed by the previous Commission, formed upon the request of the Assistant to the Minister – Dr Milosav Anđelić – in light of the allegations of the Committee of inhabitants of Komarnica  . Namely, the Commission established that, “there are no legal obstructions or expert dilemmas that would hamper the realisation of the planned measures for the exploitation of forests in department No. 38 in the FHU “Dragišnica-Komarnica”; certainly, the exploitation should be supervised by the Forest Management - Šavnik and the Forestry Inspection, in order to monitor the amount and the quality of the exploitation performed.” 

The Contract on the concession of the right to use the forest and develop and maintain forest roads No. 4792 of 26 September 2008, signed by the Forest Management in Pljevlja with “Trudbenik” Ltd. from Mojkovac (concessionary), stipulates that, in line with Article 55 of the Law on Forests (“Official Gazette of the Republic of Montenegro No. 55/00), the forests of the FHU “Komarnica-Dragišnica” have been conceded through direct negotiation for a period of seven years – from 2008 to 2014 - to the concessionary “Trudbenik” Ltd. from Mojkovac, in the way and under the conditions defined in the Contract, planning documents of the conceding party, and positive law. 

 Pursuant to the contract, the rights and duties of the concessionary include: the use of the marked dead trees, in the concession area FHU “Komarnica  - Dragišnica”, in the amount and the type of trees  determined by  the development project and the transportation  of the assortment of trees to the processing location; the construction and maintenance of forest roads in the concession area, in accordance with the planning documents of the conceding party, Law and subsidiary legislation. The amount of concession is determined according to the planning documents of the conceding party, with joint responsibility of the contracting parties for the realisation of obligations hereby subscribed to. The annual framework plan for exploitation of FHU “Komarnica  - Dragišnica” is 3,826 m3 of gross mass of trees in a dying state, i.e.1,228 m3 of conifer and 2,599 m3 of deciduous. The exact amount of exploitation will be defined by an annual contracting plan, which will be adopted each year for the year ahead. The contract also determines the prices of the concession compensation for 2008, defines the processing location for the total amount of trees exploited, and prescribes that the amount of the tree mass conceded, and the respective payment, will be calculated exceptionally in m3 of the gross tree mass determined in the annual contracting plan. 
Therefore, according to the assessment of the Ombudsman, the aforementioned indicates that by conceding the right to “Trudbenik” Ltd. from Mojkovac to exploit the forest in FHU “Komarnica  - Dragišnica” and to construct and maintain forest roads, the competent state authorities did not violate the right to a healthy environment to the inhabitants of the village of  Komarnica. Namely, according to relevant experts, the approved exploitation of trees on the conceded area will not increase the erosion, floods and snow avalanche. The latter is condition to  the performance of the exploitation of forest in line with positive law, and planning documents of the Government of Montenegro and the Conceding party, with the supervision of the competent inspection and other authorities of the execution of the activities planned.

Notwithstanding, as to  the possible violations of rights of the inhabitants of Komarnica village by the concessionary, we outlined that in this case the latter party is a private business association and that in line with the Ombudsman Law (“Official Gazette of the Republic of Montenegro”, No. 41/03), the Ombudsman has no mandate to establish such violations. This is so because pursuant to Article 1 (para.2) of the mentioned Law, the Ombudsman protects human rights and freedoms guaranteed by the Constitution, law, ratified international human rights treaties, and generally accepted norms of international law, when rights have been violated by an act, action, or failure to act by the state authorities, organs of local self-government, public services and other office holders in public authority. In other words, the Ombudsman has no competences over commercial associations. The control of their work is a competence of the inspection or other state authorities, and courts.  

4.3.4. Right to housing

As already outlined, during 2009, the citizens addressed the Ombudsman with complaints in which they pointed out the irregularities in the process of determination of their housing needs. In some cases, citizens requested the Ombudsman to assist them in resolving their housing needs, while highlighting the existing poor conditions of housing.  

The majority of the complaints were related to the work of commercial associations and public institutions. The complaints demonstrated that the problems in the exercise of the right to housing particularly affect the socially vulnerable categories of citizens. Therefore, the Ombudsman maintains that, in addition to the ongoing activities, the state and local administrations should increase the activities for the provision of adequate conditions and augment the funds available for the solution to the housing needs of the socially vulnerable categories of citizens. 

As known, the Ombudsman has no legal mandate to affect the decisions in the proceedings related to the solution to housing needs. That is, the Ombudsman has no mandate to re-examine the legality of decisions reached in the mentioned proceedings, when the decisions on housing are reached by organisations that are unrelated to public authority. With this in mind, and considering the fact that only court proceedings can determine whether the distribution of apartments or the funds for the solution to housing needs have been performed in line with the Law in each individual case. The Ombudsman referred such complainants to seek the protection of their rights in adequate proceedings before a competent court.  

In one case, where the complaint was related to the irregularities in the process of resolving the housing needs in the Ministry of Defence, the Ombudsman delivered a recommendation to the respective Ministry.

Example

Case description: N.Č. from Podgorica filed a complaint about the work of the Ministry of Defence. The complainant has outlined the following in his complaint: that, on 2 June 2009, the Commission for the solution of  housing needs determined a ranking of professional military personnel, No. 805-4181/09-2, and that he was ranked first; that, however, on 3 September 2009, the mentioned Commission  determined the final ranking of professional military personnel, No. 805-6291/09-2, and that he was excluded from that ranking; that, on 4 September 2009, the complainant received the act No. 805-6313/09 from the Assistant to the Minister of Defence notifying him that his housing need was not resolved according to the advertisement for the rent for an indefinite period of time of fifteen apartments, with no further explanation; that, subsequently, on 8 September 2009, the complainant appealed to the Ministry of Defence, and that he supplemented his appeal on the final ranking with the opinion of the Real-Estate Administration – Regional Unit in Podgorica on his real estate property on 14 September 2009; that , on 17 September 2009, he filed a complaint to the Ministry of Defence about the decision on the allocation of the apartment to A.M., No. 805-6455/09 of 11 September 2009, and that he filed a request for the protraction of the execution of this  decision on 21 September 2009; that he  had received no reply from the Ministry since the date the complaint was filed, and that he suspected that the abovementioned acts had never reached the Minister; that he maintained that the Ministry of Defence was obliged to decide upon his request on the solution to housing needs, and that he had the right to be informed of the reasons why his housing need was not resolved, and that thus his rights had been violated. 

Actions taken: Following the receipt of the requested statement from the Ministry of Defence and the receipt of the complete documentation, the Ombudsman established that the complainant N.Č. from Podgrorica had suffered a violation of his  right to solution to housing needs and the right to an effective legal remedy Since these rights are guaranteed by the Constitution of Montenegro and international treaties, the Ombudsman sent a recommendation to the respective Ministry to remedy the violation of rights inflicted upon the complainant, and to deliver a report to the Ombudsman on the actions and measures taken to observe the recommendation within 60 days from the date of it receipt.  

The Ombudsman established that the Rules on the solution to housing needs of the Ministry of Defence, dated 12 December 2008, stipulate that the Minister adopts individual decisions in line with the ranking and that an individual may initiate administrative proceedings against the Minister’s decision. The Rules do not foresee the possibility for the applicants to use legal remedies to challenge the legality of the determined ranking. Rather they may challenge the legality of individual decisions on the allocation of apartments in administrative proceedings as confirmed by the case filed by the complainant. Namely, the complainant had not been ranked on the final ranking, although he had been ranked first in the first ranking. That is, he was excluded from the process of resolving the housing needs, without the prior adoption of an adequate act, against which the complainant could have  resorted to  effective legal remedy. In addition, no decision had been reached upon the complainant’s appeal to the determined final ranking. Therefore, the complainant had no option  than to  initiate  an administrative dispute before the Administrative Court of Montenegro, in order to annul the decision on the allocation of the apartment to the person ranked first on the final ranking. The complainant did not have the right to a legal remedy to protect his right to solution to his housing needs. Therefore, the questions of purpose and efficiency of such judicial protection did emerge from this case. 

Outcome:  On 25 December 2009, the Ombudsman sent a Recommendation to the Ministry of Defence. The Ministry has not yet  delivered a report on the activities undertaken in order to observe the recommendation.  

V RIGHTS OF THE CHILD

5.1. GENERAL INDICATORS

The 2009 Annual Report, similar to the ones of the previous years, contains an overview of the Ombudsman’s work in the area of the rights of the child in Montenegro. The first part of this overview contains data and information on individual violations of the rights of the child, the second part outlines the work on the project “protection and promotion of the rights of the child” in 2009, while the third part contains initiatives, recommendations and opinions. 

The Ombudsman acts upon the complaints of citizens, individual and collective, and upon its own initiative when, on grounds of reliable sources, it comes to the attention of the Ombudsman that an act, an action or a failure to act on the behalf of the authorities has violated the rights of the child guaranteed in the Convention on the Rights of the Child (of the United Nations), the Constitution, law, and ratified international treaties. 
The complaint procedure with the Ombudsman is initiated by filing a written complaint, oral complaints with written record being taken, but the parties also have the opportunity to contact the Ombudsman via telephone (there is a special telephone line reserved for the rights of the child), via e-mail there is a special e-mail address reserved for  the rights of the child), or to seek advice directly from the employees at the Institution. The mentioned forms of contact (e-mail address, telephone, admission) are aimed at enabling the parties to receive timely and adequate information on the possibility and the way to exercise their rights. This aspect of the Ombudsman’s work is among the most demanding ones, both in terms of expertise and of time. Namely, in the majority of cases, the complainants contacted the Ombudsman when they did not receive adequate assistance by  other institutions. Therefore, they often addressed the Ombudsman with requests that were not within this institution’s mandate.  

An average of 2 to 3 addresses per day was   recorded during 2009. The majority of the complaints were related to conflict divorces and maintenance of contact of children with their parents in such cases. Moreover, another dominant topic in the complaints received , was the implementation of court decisions in marital and family relations related to the maintenance of contact with children and to alimony.

Both the work on complaints and the work on the Ombudsman’s own initiative, were performed not only through official and formal communication with the authorities concerned, but also by visits to the scenes and insights into the documents pertaining to the case, assessments of the entire situation in the given case, and conversations with expert individuals and teams, as well as with the heads of the centres for social work, school directors , parents, authorities of local administration, etc. 
In terms of cooperation of the Ombudsman with the authorities concerned in the  complaints, in the majority of cases said  authorities would reply within the set deadline when the Ombudsman requested statements or information from them. In a small number of cases, urgencies or insights into court cases had to be made.

During 2009, the Ombudsman considered 54 cases related to the rights of the child, 9 of which were formed upon the Institution’s own initiative.

The authorities concerned in complaints and in the Ombudsman’s own initiatives included: courts in Montenegro - 14 (Basic Courts - 13, and High Court in Podgorica - 1), Ministries – 6, Police Directorate – 5, centres for social work -12, primary schools – 5, the Capital City of Podgorica – 1 , pre-school institutions – 1, the University of Montenegro – 1, PIO Fund of Montenegro – 1, Prison Institute – 1, Bureau for the Care of Refugees -1, Electricity Company EPCG p.l.c.  Nikšić - 1, printed media in Montenegro – 1, other (no authority or legal advice identified) – 2. 

The Ombudsman initiated the proceedings on his own initiative in the following cases: 

In the area of the right to education, when, following the citations in the printed media, the Ombudsman noticed that children, who are the beneficiaries of the social welfare provisions for families, had not received their free textbooks in time for the beginning of the school year. In this case, the violation of rights was remedied during the examination proceedings;

In the case of the violation of the right to privacy, when following the publication of data about children and their photographs thus violating their privacy and integrity, which is not in the best interest of the children, the Ombudsman sent a recommendation to all media (see: Example 2). In addition, the Ombudsman reacted when following the recommendation, the situation was repeated (an 11 years old child, bitten by a dog, had  featured naked in the paper). The Ombudsman’s reaction was published on the Institution’s website – section: rights of the child (“Reaction on the publication of information related to children in the daily press”).   

Following the conclusions of the research on the topic “Violence against children”, the Ombudsman delivered three final opinions with recommendations, as follows: to the Ministry of Justice, Ministry of Labour and Social Welfare, Ministry of Education and Science, Ministry of Culture, Sports and Media- all of whom were requested to undertake all measures and actions within their competence in order to prevent violence against children and to offer appropriate assistance to children who have been victims of some form of violence;   

The Ombudsman delivered an opinion on the Draft Law on the Protection from Family Violence;   

The remaining complaints mostly related to  the impossibility to exercise the right to social and child protection, the protraction of court proceedings related to alimony for children or the division of joint property of the spouses, the maintenance of personal contacts between the child and the parent who is not living with the child, the rights of beneficiaries of social welfare for families, the protection of privacy, the protection of children from violence, the rights of children whose parents are deprived of their liberty, the right to adequate living standard, the right to participation, the right to education, the protection of children without a family (parents), the right to health insurance, the rights of children with developmental difficulties, the right to protection from violence and negligence.  

In the reporting year, the Ombudsman was addressed by the students of the High School in Cetinje, who had not attended classes for over a month due to the problems related to the selection of the director of that High School. The Ombudsman conducted an examination procedure in this matter and  described in detail in the following example.  

Example 1- right to participation:

Case description: On 8 September 2009, the students of the High School in Cetinje and their parents addressed the Ombudsman Institution with a complaint in which they outlined the following: that, the students had not attended classes since the beginning of the new academic year, because they believed that the procedure for the election of the principal of that school had been conducted illegally, that they had addressed the Ministry of Education and Science on several occasion, requesting a solution to this problem, subsequent to which they would attend classes; that the respective Ministry had  not meet their requirements, and that it did not legalise the procedure of election whereby M.Đ. had been  elected principal of the High School. They maintained that their human rights and the rights of the child had  therefore  been violated.

They asked the Ombudsman to react to this situation, in line with its mandate, in order to enable the children to fully exercise their right to education.  

Actions taken: The ombudsman requested a statement from the Ministry of Education and Science of Montenegro. The Ombudsman visited the students of the High School in Cetinje and spoke to them. Moreover, the Deputy Ombudsman participated at the meeting between the legal team defending the interests of students and the legal team of the Ministry of Education and Science, held in the attempt to find a solution to the problem concerning the election of the principal in that High School.

Outcome: After the examination procedure, the Ombudsman found this complaint grounded, as far as it was related to the right to participate in the decision-making process in  the school administration, that is the right to participation, guaranteed by the UN’s Convention on the Rights of the Child. 

In this particular case, the Ombudsman established that in order to protect and promote human rights and harmonise the national legislation with the internationally recognized standards pertaining to the rights of the child, it is essential to adopt amendments and addenda to Articles 73 and 74 of the General Law on Education (“Official Gazette of the Republic of Montenegro”, No. 64/2002, 31/2005 and 49/2007, and “Official Gazette of Montenegro”, No. 4/2008 and 21/2009). The articles mentioned define the structure and the mandate of the school board, or the management board. 

One of the basic principles of the UN’s Convention on the Rights of the Child is the right to participation, which refers to the right to express his or her views freely in all matters affecting the child, and that the views of the child are given due weight (Article 12 of the Convention). 

The Ombudsman maintained that children, as members of the community, exercise their right to participation by taking part in decision-making that is related to them. This tight is closely connected to the child’s right to state his or her opinion, i.e freedom of expression, which is guaranteed by Article 13 of the Convention on the Rights of the Child. However, this freedom of expression still does not imply that the opinion of the child is taken into account in the process of adopting decisions related to children, as stipulated in the aforementioned Article 12 of the Convention.   

Having in mind the aforementioned, on 12 November 2009, the Ombudsman sent the Initiative for amendments and addenda to the General Law on Education (“Official Gazette of the Republic of Montenegro”, No. 64/2002, 31/2005 and 49/2007, and “Official Gazette of Montenegro”, No. 4/2008 and 21/2009) to the Parliament of Montenegro. The full text of the Initiative has been published on the Ombudsman’s website. 
The majority of the complaints filed with the Ombudsman in relation to the rights of the child were related to courts and the centres for social work. During the examination procedure, and after the receipt of statements from the centres, the violation of rights was remedied in the course of the proceedings. There have also been cases when the party failed to cooperate with the centre, and the respective centre informed us of such instances. In a number of cases related to centres the complainants have notified the Ombudsman that they did not wish to pursue the complaint. 

We will outline some cases representative of the actions taken by the Ombudsman in relation to the exercise of the rights of the child. 

Example 2: 

Case description: The Ombudsman was addressed by D.R., who is detained in the Prison Institute in Spuž. She expressed concern for her minor children. Namely, the complainant outlined that, since she had been incarcerated, her children have not adequately been taken care of, particularly , her youngest who is only two years old, of delicate health and excessively attached to her. 
Actions taken: The Ombudsman made a request to the Centre for Social Work in Podgorica to examine the allegations from this complaint. Subsequently, the Centre informed the Ombudsman that the father and the paternal grandmother were taking care of the children, that the children were well taken care of within the financial limits of their custodians, and that the father had  stated that he would take the children to the investigative prison to visit their mother upon her request. 

Outcome: The Ombudsman informed the complainant about the outcome, and referred her to address the management of the Prison Institute in order to establish and regulate the contacts between her and her children.   
Example 3:

Case description: Following the information received through the printed media, i.e. the article that related to the failure to provide free textbooks for 14,000 children beneficiaries of the social welfare provisions, children without parents, and children of soldiers killed in combat, on grounds of Article 28 of the Convention on the Rights of the Child that stipulates the obligation for  the states to undertake all necessary measures in order to stimulate regular schooling, in early September 2009, the Ombudsman  started proceedings on his own initiative and requested a statement from the Ministry of Labour and Social Welfare in response to the allegations published in the printed media.     
Actions taken: On this occasion, we received a statement from the Ministry of Labour and Social Welfare, which asserted the following: that, in line with the previously established practice, in 2009, the Ministry continues to provide free textbooks needed in the academic year 2009/2010 to children beneficiaries of the social welfare provisions (13,752 beneficiaries), children without parents (175 beneficiaries), and children of soldiers killed in combat (22 beneficiaries); that free textbooks have been provided through school libraries to beneficiaries who have returned the free textbooks they received in the academic year 2008/2009, as they were bound to do; that the deadline for application for free textbooks, with the confirmation from the competent centre for social work on the exercise of the aforementioned rights, was set from 1to 4 September  2009; that, on 14 September 2009, the Ministry delivered textbooks to the Institute for Textbooks and Teaching Materials the information on the number of textbooks for the grades I, II and III of primary schools, so that the sets of textbooks could be distributed to schools accordingly; therefore students attending the first three grades of primary school will receive new sets of textbooks through their school libraries; that the students attending grades IV, V, VI, VII, VIII and IX of primary school were bound to return the books that they  had received in the academic year 2008/2009, and that subsequently the students of these grades have received used textbooks for the academic year 2009/2010 through their school libraries. In addition, the statement confirmed that the students attending High School will receive free textbooks through their school libraries, if they have returned the textbooks they received in the academic year 2008/2009, and that the students of specialized high schools will receive the amount of 90 €, as assistance for the purchase of textbooks, provided that they have this right in the academic year 2009/2010, and with the obligation to deliver to the competent centre for social work the receipts for book return to school libraries following the completion of the academic year.

Finally, at the end of the statement, it was asserted that the Ministry of Science and Education of Montenegro had   issued a recommendation to all principals of primary and secondary schools not to exercise any pressure on students who have not yet received their textbooks, and who are beneficiaries of the aforementioned rights. 

Outcome: The violation of right was remedied in the course of the proceedings. 

In the reporting year, one complaint was transferred from the previous year. The complaint was related to the work of a pre-school institution and it was filed by the parents of a child with developmental difficulties. In relation to this case the Ombudsman, following the examination procedure, sent a recommendation to the competent authority. The recommendation was observed. The case is described in more detail in the following example. 

Example 4: 

Case description: On 17 December 2008, D. P. from Podgorica, the father of the minor M., filed a complaint with the Ombudsman about the work of the Public Pre-School Institution “Ljubica Popović” in Podgorica, on the  grounds  that the decision of the Ministry of Education and Science had not been executed. D.M. outlined the following in his complaint: that the Ministry of Education and Science had adopted the decision No. 04-1-3030/2 dated 20 October 2007; that pursuant to this decision, his daughter M. had been classified into category VI of disability, and directed to an adapted educational program with additional expert assistance, implemented in the Public Pre-School Institution “Ljubica Popović” in Podgorica; that the decision furthermore  determined that the institution where the child had been  directed to  needed  to secure personnel, spatial and other conditions for the implementation of the educational program; that the child had ben admitted to the educational unit in the kindergarten in Bloc V in Podgorica, which was unable to provide it  with the necessary conditions due to the lack of personnel; that the mother took care of the child during her stay in the kindergarten; that the complainants had addressed the Public Pre-School Institution “Ljubica Popović” in Podgorica and the Ministry of Education and Science to undertake the actions necessary to execute the decision, but that a  solution to the problem had not been found.

The complainant claimed  that the Public Pre-School Institution “Ljubica Popović” in Podgorica did not observe the decision, and that it did not secure the adequate conditions for the stay of his daughter M. in the “Sun Wings” kindergarten in Bloc V, as his daughter needs to be accompanied by her mother at all times during her stay in the kindergarten. The complainant emphasizes that his child needs expert care i.e.the care of a trained teacher. The complainant supplemented his complaint with the decision of the Ministry of Science and Education No. 04-1-3030/2 of 20 October 2007.
Actions taken: On 22 December, the Ombudsman initiated the examination proceedings in relation to this complaint. On that date, the Ombudsman requested a statement from the Ministry of Education and Science. 

The Assistant to the Minister M.J. delivered to the Ombudsman the act No. 04-5-7723/2, dated 13 January 2009. The mentioned document outlined the following: that, on 17 October 2008, the Ministry of Education and Science had been addressed by D.P., the mother of the minor M. from Podgorica with a request for an adequate inclusion of her child in one of the educational units of the new kindergarten in Bloc V; that, pursuant to the decision of the Commission for categorization No. 04-1-3030/2, dated 20 October 2007, the child had been directed to an adapted educational program and additional expert assistance in the Public Pre-School Institution “Ljubica Popović” in Podgorica; that, following direct contacts with the party and the communication and consultations with the management of the kindergarten the Ministry understood that the request was stimulated by the need to organise day-to-day activities of the family, the desire that the girl exercise her right to full integration and that she develop with children with no developmental difficulties so that she could adopt those children’s habits and behaviour through “identification”; that they understood that the girl was included in the “developmental group”, which was in line with the decision of the categorisation commission; that after the subsequent communication with both parents, in the form of meetings and day-to-day conversations, and through consultations with the management of the kindergarten, the Ministry considered the possibility to include the girl in an ordinary kindergarten group; that, in order to ensure early rehabilitation, treatment and stimulation, the Ministry had also provided the family with contact of J.V., a psychologist involved in the work of “Play-o-theque” (in which additional rehabilitation and other treatment of children with developmental needs is performed); that, it had been agreed with the Association of Parents of Children and Youth with Developmental Difficulties “Our Initiative” to attempt to provide assistance to the expert care problem through this association’s project “Assistance to the education process for children with developmental difficulties in Montenegro”, thus seeking to find an adequate solution for the provision of an assistant to this child; that the Ministry delivered its opinion to the Public Pre-School Institution “Ljubica Popović”, claiming that it was necessary to consider the possibility of including M.P. into an ordinary kindergarten group, with shorter stay in the kindergarten, which was in line with the parents’ requests; that they maintained that it was possible to engage a trainee teacher as an assistant during the stay of the child in the kindergarten, thus ensuring equal opportunities for this child, which is one of the main principles of reform of the educational system; that they suggested that in such a way the trainee would be trained to implement activities, the application of different methods and forms of educational work, to gain experience in working with children with developmental needs, and to become acquainted with the forms of cooperation with the parents of these children – all with the aim of training to perform different educational activities individually; that, upon the request of the mother of the child concerned, a meeting with the Assistant Minister had been scheduled, but that the family did not attend it at the time scheduled; finally, that the Ministry upon his  visit to  the kindergarten had  verified that the girl was included in the ordinary group, in line with the parents’ demand.  
After that, on 21 January 2009, the representatives of the Ombudsman Institution spoke to the principal of the Public Pre-School Institution “Ljubica Popović” – S.R. – who outlined the following: that the girl – M.P. – had been classified in the VI category of disability, is unable to adapt to the ordinary kindergarten group for her age; that her degree of disability required a stay in the developmental group; that the child had been in the ordinary group since December 2008, on the request of the parents; that an agreement had been reached with the parents that one of them stayed with the child during her stay in the kindergarten. On that occasion, it was established that the child was not in the kindergarten on the day when the Ombudsman representatives visited the “Sun Wings” kindergarten in Bloc V.    

In light of the response of the Ministry of Education and Science, on 23 January 2009, the complainant contacted the Ombudsman directly and informed him that the kindergarten did not apply the decision of the Ministry of Education and Science.

In further proceedings, on 2 February 2009, the Ombudsman requested a statement from the Public Pre-School Institution “Ljubica Popović”. On 16 February 2009, the Public Pre-School Institution “Ljubica Popović” delivered a statement highlighting the following: that, in line with the decision No. 04-1-3030/2 of 20 October 2007, the girl, M.P., had been directed to an adapted educational program and additional expert assistance in the Public Pre-School Institution “Ljubica Popović” in Podgorica; that ever  since the parents  had expressed their interest in enrolling the child in pre-school educational institution, the Public Pre-School Institution “Ljubica Popović” had  attempted to offer every necessary expert assistance and enable the child to stay in the organisational unit that was the most appropriate for her,  according to the defectologist, with the number of children as stipulated in the Law on Pre-School Education; that the girl, M.P., had been  enrolled in the educational group “Three Butterflies” in the academic year 2006/2007 in N.N. 13 July Street; that the girl has multiple disabilities of category VI (epilepsy, lower intellectual abilities, poor movement with the impossibility to walk on her own, and poorly developed speech), and that they insisted that the girl stay in the kindergarten with one of her parents, since the teacher’s individual performance of educational activities required is highly demanding in the presence of 24 children; that the teacher in charge of the girl was provided with an adequate expert assistance by the defectologist, pedagogue, speech therapist, and other expert personnel from the kindergarten; that an individual developmental educational program was established and realised within the group as part of the ordinary activities; that the child had been treated individually by the defectologist and the speech therapist; that the parents ,though  initially satisfied with the girl’s treatment in the educational group later on, partly accepting the factual situation in relation to the girl’s accomplishments in her age group, insisted that the girl attend the educational group on her own; that following an agreement with the parents in 2008/2009, the girl had been  enrolled in the transitional-developmental group of the educational unit “Smile”, where the conditions for individual work with children with moderate developmental difficulties were optimal, given the fact that the maximum number of children in the group was six, and that they were constantly attended by a nurse and a teacher, the latter being specially educated to work with children with special needs; that the parents were dissatisfied ,requesting  the girl to be included in the third educational unit “Sun Wings” in Bloc V, in her age group with 23 other children; that, the kindergarten had subsequently requested compulsory parental guidance, due to multiple disability.
On 16 February 2009, the parents of the minor M., were directly acquainted with the reply of the Public Pre-School Institution “Ljubica Popović” and on that  occasion they had outlined the following: that the Public Pre-School Institution “Ljubica Popović” had admitted including the girl  in the III educational unit with compulsory parental guidance that they were  opposed to; that the Ministry of Education and Science determined that the institution should provide all personnel, spatial and financial conditions; that the kindergarten “Three Butterflies”, whereby M. had previously staid had  been closed for over a year; that the mother is unable to participate in the child’s education in the kindergarten; that the speech therapist and the psychologist had  never worked with the child, although they were  bound to do so pursuant to the decision of the Ministry; that the only expert assistance the child  had received was by the defectologist, on a couple of occasions; that they considered  the problem  not to be  related to the personnel of the kindergarten, but  rather to its management, which had  failed to provide a teacher who would be dedicated to M. only; that the reason for the latter was the inability of the kindergarten to finance an  individual trained  to work with children with special needs.
Outcome: The Ombudsman sent a Recommendation to the Public Pre-School Institution “Ljubica Popović” to undertake the following activities and measures at its earliest convenience: to refer M.P. to a Commission for direction; that, on grounds of the commission’s proposal, a decision be adopted on the direction of the child into an adequate educational program; that the institution provide the necessary personnel, spatial, financial and other conditions that would fully satisfy the child’s  educational needs. The recommendation has been observed.

Example 5: 

Case description: The complaint of the Centre for Education and Training “1 June” in Podgorica dated 12 December 2008, about the Secretariat for planning and space management of the Capital City Podgorica, in relation to the planned construction of a road on a part of a lot owned by this centre.  
Actions taken: Upon the request of the Ombudsman and following an urgency, the Mayor of the Capital City of Podgorica delivered a statement in response to the allegations outlined in the complaint. 
The statement highlighted that in relation to this complaint, the Mayor   had  requested the information from the competent authority - the Secretariat for planning and space management of the Capital City Podgorica. In line with the information received, the Mayor outlined the following: that after a long deliberation and many amendments , the Assembly of the Municipality of Podgorica had adopted the Detailed Urban Plan “Zabjelo 8”, on a session held on 27 December 2004 (Decision No. 01-030/04-8388); that a detailed insight into the documents of the Plan established, that a new road was planned on the southern part of the lot owned by the Centre for Education and Training “1June” in Podgorica; that the mentioned road will pass through  the lot of the Centre almost in its full length; that after the adoption of the Plan, the Centre addressed the Secretariat for planning and space management and environmental protection, with the act No. 08-093/05-2007 of 8 July 2005 in relation to the solutions enshrined in the Detailed Urban Plan “Zabjelo 8”; that, in relation to the same issue, the secretariat had been  addressed by the Ministry of Education and Science, with the act No. 098-350/05-2170 dated 4 July 2005; that a timely response had been  provided in both cases; that the planned road was one of the secondary network and that it had the aim of ensuring access to the newly planned production facility of the Institute for Education and Professional Training of Disabled Persons, and to link this facility of the Institute with other roads  in the area; that the Draft of the urban plan was held on public display for a period of 20 days on  the premises of the Local Community “Zabjelo”;  that the insight into the documentation revealed that there had  been no objections or participation in the public debate by the Centre for Education and Training “1 June” in Podgorica; that, having in mind that the plan had been  deliberated for over 3 years, it was possible to pose  objections to the design of the plan and possibly influence the traffic solution, particular because the representative of the Centre for Education and Training “1 June” in Podgorica contacted the Secretariat in relation to the planning of the production facility within the Centre’s complex. Finally, it was  emphasised that, following the request of the Agency for the Construction and Development of Podgorica Ltd. from Podgorica, Urban and Technical Conditions for the development of a  road around Bloc 18, within the Detailed Urban Plan “Zabjelo 8”, were issued on 30 July 2008. The construction of the road that is the subject of the complaint had  been enclosed in these Conditions and that the issuing of project documentation for the disputed road is ongoing. 

The aforementioned indicates that the representatives of the Centre for Education and Training “1 June” in Podgorica had had  the opportunity to express  their objections and suggestions to the proposed planned solutions, particular during the deliberation of the urban plan (over three years), but had failed to do so. In addition, no objections or suggestions had been provided at the time of the public debate, at the time of the contact of the Centre’s representative with the Secretariat for planning and space management and environmental protection in relation to the planning of a production facility within the Centre’s complex. 

Outcome: Starting from the fact that three years and 11 months had  elapsed from the date of adoption of the Detailed Urban Plan “Zabjelo 8” to the date when the complaint was filed with the Ombudsman, having in mind that the realisation of the latter plan is ongoing, i.e. that the Urban and Technical Conditions for the construction of the disputed street have already been issued and that the technical documentation is being prepared, and pursuant to Article 36 (para. 1) and Article 37 (para.3) of the Ombudsman Law, the Ombudsman notified the complainants that this institution has no mandate to act upon this complaint.
· In relation to this, and having in mind the provisions of the UN’s Convention on the rights of the child (Articles 3 and 4), the Ombudsman highlighted  that the competent state authorities and the authorities of local administration should take into account the rights and the best interests of the child, in light of spatial planning and the adoption of urban plans.  

Vis-à-vis the complaints about court proceedings related to alimony or entrustment of children, following the examination procedure, the Ombudsman determined that the complaints were justified in the majority of the cases, since the court proceedings in divorces and the process of execution of the financial claims on grounds of alimony for children take longer than a reasonable time, despite the fact that such cases are considered urgent by law. In the majority of the cases, the violation of rights was remedied in the course of the proceedings. In a small number of cases, the complainants decided not to pursue their complaints further, since the circumstances had changed in the meantime .    

Example 6 - (protraction of court proceedings):

Case description: The Ombudsman was addressed by G.J. with a complaint about the work of the Basic Court in Danilovgrad, on grounds of protraction of the court proceedings – executive, related to the custody of the child. 

Actions taken: After the examination proceedings, and a conversation with the President of the Court, we established that the protraction of proceedings in this case had been caused by  a vacancy in a   judicial position in this Court. Due to the urgency of this matter, the President informed us that she had taken this case  herself and that the execution of the court’s decision had been scheduled for 30 September 2009.

Comment: The Ombudsman believes that the length of court proceedings related to the rights of the child  violate not only the right to a trial within a reasonable time, but also the rights of the children as established in the Convention on the Rights of the Child. Namely, Articles 3 and 9 of the aforementioned Convention stipulate that in adopting or executing any decisions affecting the child, the child’s best interest is of primary significance, and that each child has the right to maintain personal relations and direct contact with both parents, making  it  essential  for the courts to  consider all  cases related to the protection of the interests of the child a priority, and deal with such cases urgently, acting in the best interest of the child, while respecting the child’s right to protection, security and peace. 

5.1.1. Legislative and other initiatives and opinions

In 2009, the Ombudsman delivered one legislative initiative and two opinions on draft legislation in relation to the protection and promotion of the rights of the child.  

Namely, following multiple complaints (see: Example 1), the Ombudsman started an Initiative for the amendments and addenda to the General Law on Education.

In mid-2009, the Ombudsman delivered an opinion to the Parliament of Montenegro on the Draft Law on Criminal Proceedings, in relation to the arrangement and control of detention after the charges have been pressed, and the impossibility for a minor to stand as a witness in a hearing in court.  

Subsequently, in December 2009, the Ombudsman delivered an opinion to the Ministry of Justice of Montenegro on the Draft Law on the Protection from Family Violence.

Full texts of the initiative and the two opinions are provided in Annex to this Annual Report.  

5.2. THE WORK ON THE PROJECT

In addition to the Ombudsman’s work on complaints, own initiatives, and opinions delivered on certain laws from the aspect of the protection of the rights of the child in 2009, this Institution  continued with the implementation of activities of the project from the area of the rights of the child, realised in cooperation with Save the Children Norway, which also financially supports the project.

Since its very inception, the work on the project “The Protection of the Rights of the Child” has encompassed a wide range of activities. In addition to the analysis of legal regulations defining the legal status of the child, the majority of the activities of the Ombudsman are directed towards the analysis of the state of affairs “in the field”. In that sense, lobbying for the implementation of legal provisions, advocacy and promotion of the best interests of the child constitutes     

 an important component of   Ombudsman activities aimed at  improving the rights of the child The project encapsulates several activities, including: 
· Constant efforts for the protection of basic and all other rights and freedoms of the child, and particular the rights and freedoms of children with developmental difficulties and children belonging to socially vulnerable categories of citizens;

· Affirmation of the child’s right to life, personal safety and freedom of movement;

· Analysis and delineation of the key factors causing the poor functioning of the governing structures in adopting decisions related to children;

· Removal of obstacles for the consistent implementation of international conventions ratified by Montenegro;

· Protection of the most vulnerable categories of children from criminal behaviour (delinquency), financial vulnerability, inadequate education, exposure to drug abuse, begging, violence and all forms of abuse, including material and physical abuse. 

In line with this Project, the activities of the Ombudsman focus on:   

· Acting globally, in the sense of establishing legal prerogatives for the harmonisation of conditions for the exercise of the rights of the child as stipulated in the UN’s Convention on the Rights of the Child (with particular emphasis on the prevention of violation of the rights of the child);  

· Using all the resources available in order to create a legal and social environment in which the best interests of the child will be ensured;

· Supporting individual and group activities directed towards the affirmation and establishment of an environment - based on the main postulates of the UN’s Convention on the Rights of the Child - that is appropriate for the development of the child; 
· Cooperating with the state institutions, as well as with the non-profit sector and individuals, with the aim of protecting the rights of the child; supporting the promotion of the rights enshrined in the UN’s Convention on the Rights of the Child in the media, and  in turn, supporting the media with the aim of promoting the best interest of the child (see: Example 2).
5.2.1. Research within the project

Under the auspices of the aforementioned project  in the course of 2009,  the Ombudsman Institution conducted a research on the topic “Violence against Children” in 12 primary schools in Montenegro. The decision of the Ombudsman Institution to conduct such research was sparked by individual complaints of the children, pointing to the inexistence of an effective intervention aimed to protect the children from all forms of violence. 

The research was based on a sample of 1,200 children respondents, aged from 10 to 16 years, from all the regions in Montenegro.

In order to provide a comprehensive overview of this part of the report and the activities of the aforementioned project, we will present the overall research:   

The research on the violence against children from the primary-school age group aimed at gathering data on this significant topic. The results of the research conducted allow us to comprehend the dynamics of the problem of violating the rights of the child in the school, family, or any other environment. In this sense, the results of this research open up the prospect for acting in order to improve the situation compared to the present, factual one. The best interest of the child  was the guiding principle of the entire research process. 

This research has been conducted in 12 primary schools in Montenegro, spread over 7 municipalities. A total of 1,200 pupils took part in this research.  

The research has been conducted by the project team of the Ombudsman Institution of Montenegro, in cooperation with teachers and principals of the following primary schools:

- Primary School "Sutjeska", Primary School "Branko Božović", Primary School "Božidar Vuković-Podgoričanin" and Primary School "Dragiša Ivanović" in Podgorica;

- Primary School "Vladislav Sl. Ribnikar" and Primary School "Nedakusi" in Bijelo Polje;

- Primary School "Narodni heroj- Savo Ilić"  in Kotor;

- Primary School "Stefan Mitrov Ljubiša'' in Budva;

- Primary School "Radomir Mitrović" in Berane; 

- Primary School "Kekec" and Primary School “Blažo Orlandić" in Bar;
- Primary School "Luka Simonović "  in Nikšić.          

5.2.1.1. The right of children to protection from any form of violence

In order for the child to make the best use of his or her potential, it is essential that he or she develop and grow up in a non-violent environment. 

Being aware of this fact, the experts by including Article 19 into the Convention on the Rights of the Child, have, obliged the state parties to undertake the appropriate legal, administrative, social and educational measures in order to protect the children from all forms of physical or mental abuse. 

Since our country is a signatory of the Convention on the Rights of the Child, a consistent implementation of this Convention is essential, along with the harmonisation of the domestic legislation with this important international document, the principles of which have already become practice in democratic societies.  

The Constitution of Montenegro (Articles 73 and 74) stipulates special protection for the mother and the child, as well as special protection of the child from physical, psychological, economic and any other for of abuse or violence.  

Montenegro has both an international and a constitutional obligation to protect children from violence. Therefore, it is necessary to create an environment, where children will  be able to make the best use of their intellectual, social and emotional capabilities. Society should create the conditions in which children will  be motivated to learn, to respect both the differences and the individuality of every other child. Hence, the main pillar of the development of the child is a safe environment, in which there is no abuse, fear, physical or any other form of degrading the personality of the child. 

Given the fact that the child is a human being, he or she has the right, equal to the right of an adult, to dignity. Only a joint effort by  all  members of the community may ensure that each child lives their childhood as it should – carefree and happy.

5.2.1.2. Definition of violence

There are numerous definitions of violence against children. The common trait of all of these definitions is that they encompass all physical or psychological abuse directed against  a child (according to the UN’s Convention on the Rights of the Child, every individual below the age of 18 is considered a child), either by individuals or by institutions, thus harming or preventing the normal development, personal integrity or the satisfaction of the needs of the child. 

The main forms of violence against children include:

- neglect;

- physical violence;

- psychological abuse;

- sexual abuse.

Neglect is a form of violence against children, whereby the basic needs of children (physiological, developmental, health, educational, cultural, and the need for care) are continuously and harshly overlooked. All  mentioned forms of neglect may cause a number of disturbances in the development of the child, including: stealing, drug or alcohol abuse, criminal behaviour, sleeping in classes, cementing of the opinion that no one cares about them, failure  to instruct the child to perform their obligations, low self-esteem and self-control, etc. The external symptoms of neglect include poor nutrition and cessation of growth (not organically induced), sloppy appearance, poor personal hygiene and unclean clothes, poor health, avoidance of enrolment in  school with the consent or incitement of  the parents, frequent incidental bodily harm incurred through falls, swallowing of various  substances and suffocation. 

Physical violence is defined as  behaviour that inflicts harm, injuries or wounds to the child, by using physical force with or without the use of other means. Physical violence is the most common and the most obvious form of violence against children. It appears in different form, the most common being: hitting, slapping, burning, throwing the child on the floor or down the stairs, restraint by  tying the child to the radiator or to the closet, depriving the child of food, locking the child in the attic or in the cellar, poisoning, giving the child alcohol or other inadequate medicine, biting, attempting to drown or suffocate the child, etc. Physical abuse is often accompanied by emotional abuse, neglect, and sexual abuse. There are numerous consequences of such behaviour. The visible bodily signs most commonly include: bruises, bone fractures, burns, internal wounds and bleeding, brain damage, damage to sight or hearing, etc. While most of the injuries to the body heal over time, other  remain – in  particular – fear, sorrow and rage. 

Psychological abuse or emotional deprivation constitutes behaviour by which the child is neglected, endangered, underestimated, offended, verbally insulted, or by which negative feelings are expressed towards the child. The forms of emotional deprivation include: deprivation of parental love and emotional support, rejection in the form of equanimity and the absence of attention, rejection by shouting at the child, transfer of guilt  onto the child, transmission of negative messages that offend the child’s dignity, etc. Emotional abuse leaves the greatest mark on the victims. If it perpetuates, it becomes even more destructive than  physical violence. In fact, emotional violence is mirrored in the constant failure to express love and attention to the child, and in verbal attacks that humiliate and harm children. The forms of emotional abuse include: ignoring, rejection, terrorising, isolation and asocialisation, verbal harm (undermining and offending by rude words, such as – dummy, idiot, four-eyes, fatty  ), verbal frightening, attack to the child’s basic values (believes, religion, race, etc.), following, sneaking on the child, tapping the child’s phone calls, etc. 

Emotional abuse creates confusion with the victim, and the child often does not realize  what is happening to him or her, how he or she is being abused, while feeling that his or her psychological state is changing, or even his or her overall health. The aims of emotional abuse include: creating a stressful environment for the victim   or  a dependence on the perpetrator, reducing capacities for physical and psychological resistance, evoking self-guilt in  the child, etc. The most complex form of emotional abuse is when the victims   take up the role of the perpetrator and self inflict violence, thus humiliating and degrading themselves. 
Types of emotional abuse: 

-rejection;

-terrorisation ;
-ignoring;

-isolation;

-exploitation.

Sexual abuse is any form of exploitation of the child aiming at sexual satisfaction and enjoyment by  an adult. 
This type of abuse may take place  in different environments, including school, family, playground, etc. In school, abuse within the same age group is the most common one. 

A very characteristic and  common form of violence against children in schools in the abuse within the same age group. Abuse within the same age group is defined as violent behaviour , either physical or psychological, directed towards the members of the same age group with the aim of harming them. It includes the repetition of the pattern, and reflects a misbalance of power characteristic of two instances: 1) stronger against the weaker; and 2) group against an individual. Each of these conscious acts can be differentiated on grounds of its form, impact, intensity and duration. 

Violent behaviour of children, also known as bullying, is different from short-term incidents or quarrels among children. The main difference between them is that in the former there is the intention to inflict harm on the other child, the repetition of this action over time, and the domination of force on the individual or the group level. 

Violence relates to different types of behaviour:

· verbal (undermining, shouting  threathening, etc.);

· social (ignoring, gossiping and plotting, avoiding,  etc.); 

· psychological (stealing, threatening looks, stalking, damage to property, etc.);

· physical (hitting , pushing, throwing on the ground, etc.).

Family violence is any action, or threat of action, that causes physical, mental, sexual, or economical harm or suffering, which seriously prevents the family members to exercise their rights and freedoms on the principle of equality in the public or the private sphere of life.  

The problem of family violence is a complex psycho-social issue, which requires a team solution. Education on family violence within all professional groups is essential, as well as cooperation of these groups in multidisciplinary teams which would act in concert in order to reduce the occurrence of family violence. Children bear the most consequences of family violence, which reflects negatively upon their further development, and the formation of their personality.

5.2.1.3. Consequences of violence   

Depend on: 

- type of abuse;

- age of the child;

- duration of abuse;

- frequency of abuse;

- personal characteristics;

- reactions of adults to the revelation of abuse;

- existence of support;

- the timing of psychological assistance.

Immediate consequences:
- denial – detachment from the traumatic event, which affects the subsequent development and adaptation of the child;  

- feeling of guilt, which obstructs further emotional, intellectual and social development;

- withdrawal from contacts with the immediate or wider environment;

- attacks of rage and aggression – behaviour used within the age group in order to overcome the sensation of the loss of control and helplessness;

- a whole range of behavioural problems, disruption of habits, developmental difficulties and stagnation.

Long-term consequences:

-   post-traumatic state of the child;

-   a whole range of psychological problems related to early traumatic events: - depression, panic attacks, eating disorders, drug or alcohol abuse, attempts to inflict harm on themselves, attempts of suicide, etc.  

 - negative psychological reactions – lowered self-esteem, sensation of the loss of control, difficulties in establishing intimate contacts, etc. 

The forms of violence and neglect of children listed above usually appear in concert and have a long-term effect on the physical and psychological development of the child. 

It is exceptionally important to use all  available means in order to prevent violence, and to protect the child from it once it occurs. The only way to fight  violence against children is the cooperation among all institutions that deal with this problems in any  way (judiciary, police, social welfare, healthcare, education), and  coordinated action, , by the mentioned institutions which must  focuse  on the best interest of the child. ,. 

5.2.1.4. Main aims of research

The research on  violence against children provides the necessary data for the  analysis of  this nuance in the environment wherein  it occurs. Viewing   the situation from the perspective of pupils conclusions on the type, degree, and the spread of violence are offered.. It also offers an insight into priority activities needed to reduce and prevent violence against children. 

Specific aims of this research:

· Indicate the types of violence against children;

· Assess the degree of presence of violence against children;

· Determine the most common reactions of the child who is a victim or an observer of violent behaviour;

· Establish the percentage of children continuously subject to violence;

· Collect suggestions for activities aimed at preventing violence against children;

· Raise awareness about violence among children.

5.2.1.5. Mechanisms of data collection

The results of research on violence against children were obtained through a questionnaire created in line with the main aims of research. A total of 1,200 children aged 10 to 16, attending grades five to nine of primary school, took part in the survey. The questionnaire was of a closed type, presenting  the respondents with   multiple choice questions, where  one or more correct answerscould be selected . Some of the questions were open-ended, and the respondents had the opportunity of  providing  their own answers. In addition to the questions related to the problem of violence, the different forms in which it manifests itself , reactions in situations where  they are  victims  or  observer of violent behaviour, opinions and suggestions about activities aimed at preventing violence, the questionnaire also included questions aimed at testing the knowledge of students about the institutions that deal with the protection of the rights of the child, including the Ombudsman Institution of Montenegro.  

5.2.1.6. Course of research

The research was conducted during 2009. At the time of implementing the research, the management of the selected schools was aware of the significance of this research and open to cooperation. We emphasise that the research was conducted in 12 primary schools in Montenegro. Particular care was taken to include children living in different parts of Montenegro in the survey. In that respect, the number of respondents in different municipalities was  determined in line with the size of the respective municipalities. Questionnaires were filled out in school, substituting one school class, which gave each respondent enough time to fill out the questionnaire. Children were not obliged to provide their names in the questionnaire, which guaranteed confidentiality and discretion. We believe that confidentiality was of a high significance in receiving adequate responses, i.e., responses that would enable us to form a real picture about violence against children, its most common forms, and measures that need to be taken in order to reduce its occurrence. 
5.2.1.7.  Interpretation of results

A total of 1,200 pupils responded to the questionnaire. Out of that Number, 621 were male (51.75%), while 569 (47.42%) were female. Ten children, i.e., less than 1% did not specify their sex.  

1.Sex?

	Sex
	Number
	Percentage

	Male
	621
	51.75

	Female
	569
	47.42

	No response
	10
	0.83

	Total
	1200
	100


This sample indicates that, in schools attended by our respondents, there is a good balance between the sexes. 

2.How old are you? 

	Age
	Number
	Percentage

	10 years of age
	61
	5.08

	11 years of age
	207
	17.25

	12 years of age
	256
	21.33

	13 years of age
	332
	27.67

	14 years of age
	322
	26.83

	15 years of age
	8
	0.67

	16 years of age
	2
	0.17

	No response
	12
	1.00

	Total
	1200
	100


The target group of this research were children attending grades five to nine in primary schools in Montenegro, aged 10 to 16. Out of the total of 1,200 respondents 61 (5%)  were 10,  207  (17.25% ) were 11, 256 (21.33%) were 12, 332 (27.67%)  were 13, 322 (26.83%) were 14, 8 (0.67%) were 15, while 2 (0.17%) students were 16 years old. The greatest number of respondents, i.e. 654 children, was between 13 and 14 years of age. 

3.Where do you live? 

	Municipalities
	Number
	Percentage

	Podgorica
	470
	39.17

	Nikšić
	99
	8.25

	Bijelo Polje
	143
	11.92

	Berane
	105
	8.75

	Budva
	76
	6.33

	Bar
	176
	14.67

	Kotor
	129
	10.75

	No response
	2
	0.17

	Total
	1200
	100.00


Children from seven Montenegrin municipalities - Podgorica, Nikšić, Bar, Kotor, Bijelo Polje, Budva and Berane – responded to the questionnaire.

The majority of respondents were from Podgorica - 470 or 39.17%;  followed by Bar - 176 or 14.67%; Bijelo Polje - 143  or 11.92%;  Kotor - 129 or 10.75%; Berane - 105 or 8.75% Nikšić - 99 respondents or 8.25%; and Budva - 76 respondents or 6.33%.

When compiling  the same, we paid particular attention to include  children from all  Montenegrin region (central, north and south), and to select the number of respondents within each region proportional to the ratio of inhabitants of that region compared to the overall population of Montenegro. Therefore, the majority of the children respondents were from central Montenegro (Podgorica, Nikšić), this area of the country being  the most populous one. The sample of respondents was somewhat smaller in the southern and in the northern area. The questionnaire was distributed in both urban and rural schools. It was also distributed in schools attended by children belonging to ethnic minorities.

4. Which of the points below constitutes violence in your opinion? Circle the number next to each response you consider a form of violence.

	Which of the points below constitutes violence in your opinion?
	Number
	Percentage

	Frequent physical punishment of a child        
	823
	68.58

	Frequent name-calling, mocking, humiliating, being laughed at
	699
	58.25

	Frequent exclusion from one’s age group, isolation or prohibition of socialisation
	407
	33.92

	Destruction of other people’s property                    
	406
	33.83

	If the adult, who should take care of the child, neglects the child and does not account for the child’s needs
	374
	31.17

	If the child is present during violent behaviour of a person closely related to them 
	486
	40.50

	Embarrassing teasing, touching, pinching
	560
	46.67


The majority of the respondents – 823 of them – consider violence to coincide with frequent physical punishment of the child. 699 respondents said that frequent name-calling, mocking, humiliating, being laughed at, are actions that also constitute violence; 560 children maintain that embarrassing teasing, touching, or pinching, are also an act of violence; 486 respondents maintain that it is also a form of violence if the child is present during violent behaviour of a person closely related to them; 407 children maintain that frequent exclusion from one’s  own age group, isolation or prohibition of socialisation also constitute violence; 406 children deem the destruction of other people’s property  as an act of violence; and 374 children considered  it  also a form of violence if the adult, whose task it is  to take care of the child, neglects the child and does not provide  for the child’s needs. The respondents were given the opportunity to select multiple answers to the question on what constitutes violence in their opinion. 
Multiple answers were offered to this question, and the results received enabled us to identify the most common forms of violence. The responses received indicate that the children are aware of  all the  forms of violence. On grounds of the responses to this question, we can establish that the majority of the children (823 of them) identify violence with the use of force, i.e. physical violence. 

Emotional violence, in the form of name-calling, mocking, and humiliating featured second on  the list of the forms of violence (identified  by 699 children).

The lowest number of respondents (374 children) identify neglect and the lack of care of the child as one of the forms of violence.  

5. To what extent have you been exposed to one of the situations listed below last year? 

	I have been hit, beaten up, slapped, kicked, pushed, thrown on the floor.
	Number
	Percentage

	Never happened
	958
	79.83

	Happened once or twice
	130
	10.83

	Happened many times
	83
	6.92

	Happens very frequently
	28
	2.33

	No response
	1
	0.08

	Total
	1200
	100


The majority of the children, 958 of them (79.83% of respondents) said that they had   not been  exposed to hitting, slapping, kicking, pushing or throwing on the floor in the course of the previous year. A total of 130 children (10.83%) had been  exposed to such a situation once or twice, while 83 children (6.92%) had faced  similar   situations  on multiple occasions. 28 children stated  that these forms of violence occur  very frequently. 

According to the aforementioned data, the majority of the children (79.83%) had  not been  exposed to the aforementioned situation, which is a positive outcome. However, 20.07% of children (241 of them) had been  victims of violence at least once. This means that every fifth child has been a victim of violence. Out of this number, 213 children had been  exposed to violenceat least once , while 111 children are continuously exposed to the aforementioned form of violence. 

6. Bodily harm has been inflicted upon me, I have been closed in isolated rooms, I have been tied up to furniture or to other fixed objects. 

	Bodily harm has been inflicted upon me, I have been closed in isolated rooms, I have been tied up to furniture or to other fixed objects.
	Number
	Percentage

	Never happened
	1142
	95.17

	Happened once or twice
	34
	2.83

	Happened many times
	7
	0.58

	Happens very frequently
	14
	1.17

	No response
	3
	0.25

	Total
	1200
	100.00


The responses indicate that, out of the total of 1,200 children, 55 (4.58%)  had been exposed to physical violence, such as the infliction of bodily harm, confinement, isolation, restraint, etc.

A relatively small, yet not negligible number of children have been exposed to this extreme form of physical violence (4.58%). Since this form of violence is often accompanied by emotional violence, it leaves not only physical, but also psychological consequences on the development of children victims of violence, and on the formation of their personality.

7. I have been called names, mocked, or offended?

	I have been called names, mocked, or offended?


	Number
	Percentage

	Never happened
	607
	50.58

	Happened once or twice
	363
	30.25

	Happened many times
	154
	12.83

	Happens very frequently
	75
	6.25

	No response
	1
	0.08

	Total
	1200
	100.00


Out of the total of 1,200 children respondents, 592 (49.33%) have been called names, mocked or offended at least once. 

This result indicates a high frequency of emotional violence, which is particularly present among children attending primary school. The aim of this form of violence is to cause shame, sorrow, or the feeling of unworthiness in  the victims. On grounds of the data received, we can conclude that everysecond r child has been subject to this form of violence.  

8. They told lies about me?                                 

	They told lies about me, they destroyed my things.
	Number
	Percentage

	Never happened
	762
	63.50

	Happened once or twice
	315
	26.25

	Happened many times
	82
	6.83

	Happens very frequently
	40
	3.33

	No response
	1
	0.08

	Total
	1200
	100.00


The replies received indicate that a total of 437 respondents (36.41% of the sample) have been exposed to the situation where lies had been told about them. 

The information that one child out of three has been exposed to this form of violence is a cause of concern. 
9. I have been threatened by violence, blackmailed and frightened. 

	I have been threatened by violence, blackmailed and frightened.
	Number
	Percentage

	Never happened
	1004
	83.67

	Happened once or twice
	137
	11.42

	Happened many times
	37
	3.08

	Happens very frequently
	21
	1.75

	No response
	1
	0.08

	Total
	1200
	100.00


Out of the total of 1,200 respondents, 195 (16.25%) have been blackmailed and threatened by violence. 1004 children (83.67%) said that they have never been subject to such a situation. 

This form of violence is, in fact, emotional violence and aims at   causing  concern and fear in  the victim, along with anxiety  over what will happen to him or her. The fact that 16.25% of children have been exposed to this form of violence indicates that blackmailing and frightening occur quite often, both within the family and outside of it.   

10. I have been touched in an embarrassing way, I have been sexually assaulted.

	I have been touched in an embarrassing way, I have been sexually assaulted.
	Number
	Percentage

	Never happened
	1147
	95.58

	Happened once or twice
	22
	1.83

	Happened many times
	8
	0.67

	Happens very frequently
	20
	1.67

	No response
	3
	0.25

	Total
	1200
	100


Out of the total of 1,200 respondents, 1,147 (or 95.58%) have never been  victims of sexual harassment or assault. 50 respondents, or 4.17% have been exposed to this form of violence at least once. 

Data indicate that there is a certain number of children aged 9 to 16 who have been exposed to sexual harassment or assault. 

11. I have had unpleasant experiences (emotional, sexual) on the Internet (MySpace, Facebook, etc.)?  
	I have had unpleasant experiences (emotional, sexual) on the Internet (MySpace, Facebook, etc.)?  
	Number
	Percentage

	Never happened
	1092
	91.00

	Happened once or twice
	64
	5.33

	Happened many times
	22
	1.83

	Happens very frequently
	21
	1.75

	No response
	1
	0.08

	Total
	1200
	100


The responses to the abovementioned question indicate that 1,092 children (91%) have never been exposed to unpleasant experiences on the Internet, while 107 children (8.91%) have been exposed thereto at least once.  

The Internet is a means of mass communication available to a large  number of children today. The result of this research is encouraging as it shows that the majority of the children have not been exposed to unpleasant experiences (emotional or sexual) when  using the Internet. 

12. I have been exposed to another form of an unpleasant situation.

	I have been exposed to another form of an unpleasant situation.
	Number
	Percentage

	Never happened
	933
	77.75

	Happened once or twice
	196
	16.33

	Happened many times
	48
	4.00

	Happens very frequently
	18
	1.50

	No response
	5
	0.42

	Total
	1200
	100


Out of the 1,200 children respondents, 933 (77.75%) replied that they had never been exposed to another form of  unpleasant situation. 

In addition to the aforementioned situations  defined by the children   as violence or harm to their personal integrity, a question has been included in the survey related to any other form of an unpleasant situation which would, according to the children, constitute violence. The results obtained indicate that every fifth child has been exposed to an unpleasant situation that he or she could not identify as some  t form of violence listed in this questionnaire. 

13. How would you, most commonly, respond to such behaviour towards you?  

	How would you, most commonly, respond to such behaviour towards you?  
	Number
	Percentage

	a) I sought protection from an adult
	299
	24.92

	b) I sought protection from someone from my age group   
	82
	6.83

	c) I tried to endure the attacks and humiliation without crying
	166
	13.83

	d) I used all of my defensive power 
	313
	26.08

	e) I tried to avoid meeting the ones who attacked me/or situations that might lead to an attack 
	326
	27.17

	f) I paid no attention to it  
	419
	34.92


The responses to the question indicate that 419 (34.92%)  respondents never sought assistance from anyone, 313 (26.08%) children defended themselves, while 299 (24.92%) children sought assistance from an adult.

On grounds of the data received we can establish that 800 children out of the total of 1,200( i.e. 66.67%)  have been exposed to some form of violence, which leads us to the assumption , that the number of children who have been exposed to some form of violence is higher than the one indicated in responses to the previous questions. The fact  that 419 children (34.92%) included in the sample never sought assistance, indicates that they   attempted   to solve the problem themselves, or tried    to repress it, because they  obviously considered  violences an ordinary event. 

14. Have you ever had the opportunity to see, or witness, violent behaviour of one person against another?

	Have you ever had the opportunity to see, or witness, violent behaviour of one person against another?
	Number
	Percentage

	Never 
	469
	39.08

	Seldom
	476
	39.67

	Often    
	215
	17.92

	No response
	40
	3.33

	Total
	1200
	100.00


Out of the total of 1,200 respondents, 467 (39.08%) maintained that they had never witnessed the situation whereby one person would act in a violent way towards another person, while  a total of 691 (57.59%) children  had witnessed such a situation. 

The indication that over a half of the respondents have   witnessed a situation where  one person behaved in a violent way toward another person indicates that children are very often exposed to conflict situations and violence, which certainly affects their physical and psychological development. 

15. Have you ever seen anyone react and do something in order to prevent someone’s violent behaviour?

	Have you ever seen anyone react and do something in order to prevent someone’s violent behaviour?
	Number
	Percentage

	Never 
	438
	36.50

	Seldom
	477
	39.75

	Often    
	197
	16.42

	No response
	88
	7.33

	Total
	1200
	100.00


The responses indicate that 438 respondents (36.50%) have never seen anyone react and undertake an action in order to prevent violent behaviour, while 674 children (56.17%) have witnessed such a situation.

The data obtained indicate that one in two children have witnessed a situation where a third party offers protection to a  victim of violence. On grounds of this experience children apprehend a sense of security that someone will react in case they themselves become exposed to violence. 

16. Which of the following reactions is the most useful one in terms of reducing the occurrence of violence? 

	Which of the following reactions is the most useful one in terms of reducing the occurrence of violence?
	Number
	Percentage

	Reproach by the environment
	108
	9.00

	Legal punishment
	743
	61.92

	Conversation aimed at compensating the victim financially, or at covering the costs of the damage incurred 
	135
	11.25

	Conversation aimed at the perpetrator’s acceptance of the mistake 
	355
	29.58

	Suspension and removal of the perpetrator from the immediate environment of the victim 
	117
	9.75

	Moral reproach 
	145
	12.08


A total of 743 respondents (61.92%) have stated that legal punishment is the most useful means of reducing violence, while 355 children (29.58%) believe that conversation is the best mechanism for the reduction of violence. 

Thus, the highest number of respondents maintains that violent behaviour needs to be sanctioned by law, and that legal punishment is the most appropriate measure for the reduction of violence. Almost every third child maintains that a conversation with the perpetrator represents an efficient means of improving the latter’s behaviour, i.e., of rehabilitating them from their violent behaviour.

 17. Do you know of any institutions or organisations in your town, which protect the children from violence?

	Do you know of any institutions or organisations in your town, which protect the children from violence?
	Number
	Percentage

	Yes
	412
	34.33

	No
	748
	62.33

	No response
	40
	3.33

	Total
	1200
	100


	Do you know of any institutions or organisations in your town, which protect the children from violence? If so, what institutions would those be. 
	Number
	Percentage

	The Red Cross
	8
	0.67

	NGOs
	28
	2.33

	Women’s Safe House
	28
	2.33

	Parents
	1
	0.08

	The Ombudsman
	22
	1.83

	Centres for Social Work
	6
	0.50

	School
	2
	0.17

	S.O.S.
	8
	0.67

	Court
	2
	0.17

	UNICEF
	25
	2.08

	The Police
	72
	6.00

	Different institutions
	34
	2.83

	No response
	964
	80.33


The responses to the question indicate that 412 respondents (34.33%) are aware of the existence of institutions and organisations that protect children. A total of 748 children (62.33%) are unaware of the existence of such institutions. 

The data cited indicate that the majority of the children are unaware of the existence of institutions dedicated  to assisting  and protecting  them, in case they are exposed to violence. Even in cases of children who were aware of those institutions, the majority of children (80.33%) were unable to name such institutions. 

5.2.1.9. Conclusions

On grounds of the results of research we can conclude the following:

The respondents have recognised all forms of violence and outlined the ones they believed happened most frequently. 

In the majority of cases (823 children), the respondents equalised violence with the use of force, i.e., physical violence.

The second most common form of violence recognised by the respondents (699 children) was emotional violence, i.e., being called names, being mocked or humiliated.

The least number of respondents (374 children) identified violence with neglect and the absence of child care.

The majority of children (79.83%) were not exposed to violence last year, which is a positive indicator.

Out of the total of 1,200 children, 241 (20.07%) have been exposed to violence at least once, which indicates that one out of five children have been victims of violence.  

Of this number, 213 children have been exposed to physical violence at least once, while 111 children have frequently been exposed to violence. 

A relatively small, though not negligible number of children (4.58%) have been exposed to severe violence in the form of bodily damage, confinement to closed premises, or physical restraint.

Given the fact that this form of violence is often accompanied by emotional violence, it leaves not only physical but also psychological consequences on the development of the child victim of violence, and on the formation of this child’s personality. 

The results of research indicate a high frequency of emotional violence, which is particularly present among primary schoo children l . This form of violence aims  at causing feelings  of shame, sorrow, or the sense of unworthiness in  the victims.   

On grounds of the data collected we can conclude that every second child has been exposed to this form of violence. 

A total of 36.41% of children replied positively to the question on whether lies had been told about them. The fact that one out of three children has been exposed to this form of violence is cause for concern.   

Blackmailing, threatening and frightening, as forms  of emotional violence, aim at causing concern and fear in the victim, along with the  anxiety over what will happen to him or her. The fact that 16.25% of the children have been exposed to this form of violence indicates that blackmailing and frightening  occur quite frequently both within the family and outside of it.   

Data indicate that a certain number of children aged between 9 and 16 have been exposed to sexual harassment or abuse. 

Today, the  Internet constitutes a means of mass communication available to a high number of children.

The results of this research are encouraging, since they indicate that the majority of the children have not been exposed to an unpleasant experience (emotional, sexual) while using the Internet.

In addition to the aforementioned situations  defined as violence, or harm to their personal integrity by the children, a question has been included in the survey related to any other form of an unpleasant situation which would, in the opinion of the children, constitute violence. 

The results obtained indicate that every fifth child has been exposed to an unpleasant situation that he or she could not identify with the forms of violence listed in this questionnaire. 

In line with the data obtained we can establish that 800 (66.67%) children out of the total of 1,200 have been exposed to some form of violence. On grounds of these data we assume that the number of children who have been exposed to some form of violence is higher than the one indicated in responses to the previous questions. 

The data that 419 (34.92%) of children included in the sample never sought assistance indicates that those children attempt to solve the problem themselves, or try to repress it because they have come to accept violence as an ordinary occurance .. 

The indication that more than half of the respondents have witnessed a situation when one person behaved in a violent way toward another person indicates that children are very often exposed to conflict situations and violence, which certainly affects their physical and psychological development. 

The data collected indicate that one in two children have witnessed a situation where a third party offered protection to a victim of violence. This experience allows children to apprehend a sense of security that someone will react in case they themselves become exposed to violence. 

Thus, the highest number of respondents maintains that violent behaviour needs to be sanctioned by law, and that legal punishment is the most appropriate measure for the reduction of violence. 

Almost every third child maintains that a conversation with the perpetrator represents an efficient means of improving the latter’s behaviour, i.e., of rehabilitating them from their violent behaviour.

The data indicate that the majority of the children are unaware of the existence of institutions that are entasked  to assist and protect them, in case they are exposed to violence. 

Children who were aware of those institutions, i.e. the majority of children (80.33%) were never the less  unable to name such institutions. 

The results of this research indicate that the awareness of violence is low, as is the readiness of children to speak openly about it.

A large number of children consider violence a personal problem, and not a societal issue, and therefore  seldom seek assistance, either due to fear or shame, or because of their unawareness of the state institutions that are obliged to offer them protection.

In order to overcome the problem of violence, first it is essential to recognise violent behaviour. Then, it is necessary to provide adequate treatment for the victim and the perpetrator. It is also of great significance to enable the relevant institutions and services to act preventively in terms of thwarting violence.  

Given the complexity and the seriousness of this problem, cooperation with experts of different profiles is essential in finding the solution to it. In practice, a very small number of experts seek to resolve this problem, while specialised services that would act preventively and solve the problems are virtually nonexistent. In order to ensure the protection of children, it is of essence to establish a system in society that will enable prompt and efficient intervention in cases where  allegations exist that a child has fallen  victim of violence or  has been exposed to violence. Acting in these cases requires a coordinated approach by the competent authorities, undertaking swift and efficient legal measures, and special expertise both within the Centres for Social Work and within other authorities (courts, prosecution, police, educational or healthcare institutions). 

On grounds of all of the aforementioned, the Ombudsman Institution of Montenegro emphasises that, in order to prevent violence against children, it is necessary to provide the following:

· Timely and efficient action by the competent authorities upon the complaints filed;

· Training of experts in services responsible for the protection of children, primarily in the Centres for Social Work, but also in courts, prosecution, police, educational or healthcare institutions; 

· Education of children about their rights and the ways to protect their rights;

· Development of a network for the protection of children in local communities; 

· Normative regulation of this area, since the inexistence of legal regulation in this area represents a major problem in terms of providing protection for children. 

Therefore, the Ombudsman has delivered recommendations to the lrelevant  Ministries to take all actions and measures needed to prevent violence, to protect children from falling   victims of violence, and to conduct sports and cultural activities in view of the promotion of healthy lifestyles and the creation of a safe environment for every child.  

On this occasion, it has been recommended to the Ministry of Justice to prepare a Draft Law on the Protection from Family Violence, and to deliver it to the Government of Montenegro for further legislative proceedings. It has also been recommended to the same  Ministry to initiate the harmonisation of the national legislation with the recommendation of the Council of Europe related to the prohibition of physical punishment of children.

The deadline set for all  Ministries concerned  to deliver the report to the Ombudsman Institution on the actions and measures taken in view of implementing the recommendations was four months. The deadline expires at the end of March 2010.

We would like to note that, with the support of Save the Children Norway, the Ombudsman Institution has published the research outlined above. In this respect, in December 2009, a roundtable was organised to present the cumulative findings of the research, with the participation of both children and the representatives of the relevant institutions in Montenegro.   

VI OVERALL ASSESSMENT OF THE STATE OF HUMAN RIGHTS AND FREEDOMS

On grounds of the complaints filed, established violations of rights, and the observations of the Ombudsman Institutions, it can be concluded that there are no mass and systematic violations of human rights and fundamental freedoms in Montenegro. Rather, individual violations of those rights and freedoms occur and are caused by courts, state authorities, authorities of local self-government and public services. Administrative tardiness is still present, along with the lack of respect for deadlines for concluding the proceedings and delivering decisions. This affects the exercise of constitutional and legal rights of the citizens. It is likely that the initiated reforms in the area of public administration will contribute to the legal, just, and efficient exercise of the rights and interests of the citizens.  
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