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FRANCE
I.  WHAT IS A FRANCHISE?
A.  Scope of Law
1. Definition of a franchise
The only trace in French statute of a definition goes back to a 29 November 1973 administrative order. It defined a franchise agreement as an agreement by which one entity, in exchange for fees, grants to other independent entities the right to use its commercial sign and its trademark in order to sell products and services. This agreement generally includes technical assistance. 

Subsequently, in a 31 December 1975 Law, the French Government forbid the use of foreign terms in the sale of goods and services on the French territory and as a consequence translated “franchising” by “franchisage”. These two legal sources have since been repealed. On the date of this article, French statute does not contain any reference to franchise.
Despite this situation, one cannot assume that French law does not contain a definition. Given the imbrication of French Law within the European Law legal corpus, when referring to a French definition one can make a reference to European Law. In this respect, the legal definition of a franchise is to be found in European case law. On 28 January 1986, case n° 161/84, the European Court of Justice rendered the landmark decision commonly referred to as the Pronuptia case.  
This decision relates to the interpretation of article 85(3) of the European Community Treaty to certain categories of exclusive dealing agreements. The Franchisee challenged the validity of the franchise agreement as being against European Competition Law. The Court of Justice admitted the validity of the franchise agreement and specified that the franchisor must be in a position to protect certain interests vital to the business and to the identity of the network (know-how), if the provision is essential for this purpose, despite the existence of certain anti-competition traits to the agreement. 

The Court indicates in Section (13) of its decision that: 

It should be pointed out first of all that franchise agreements, the legality of which has not previously been put in issue before the court, are very diverse in nature. It appears from what was said in argument before the court that a distinction must be drawn between different varieties of franchise agreements. In particular, it is necessary to distinguish between (i) service franchises, under which the Franchisee offers a service under the business name or symbol and sometimes the trade-mark of the Franchisor, in accordance with the Franchisor's instructions, (ii) production franchises, under which the Franchisee manufactures products according to the instructions of the Franchisor and sells them under the Franchisor's trademark , and (iii) distribution franchises , under which the Franchisee simply sells certain products in a shop which bears the Franchisor's business name or symbol. In this judgment the court is concerned only with this third type of contract, to which the questions asked by the national court expressly refer.

 Subsequently to this landmark case, the Court of Justice rendered four additional decisions (Yves Rocher, 17 december 1986; Computerland, 13 july 1987; Service Master, 20 august 1988 and Charles jourdan, 2 december 1988) on franchising cases. 
2. French Disclosure Law
In 1989, in the aftermath of the Pronuptia landmark case, the French parliament upon the government’s minister for trade Mr Doubin’s initiative, grew concerned about the asymmetrical relationship between brand owners, essentially Franchisors and prospective Franchisees, not considered as consumers, with little commercial experience. It decided to create a disclosure obligation which per se does not mention franchising and does not limit itself to franchising but clearly applies to franchise agreements. 

The disclosure requirements are contained in Law Number 89-1008 of 31 December 1989, Relative to the Development of Commercial and Trade Enterprises and the Improvement of Their Economic, Legal, and Social Environment. This law, known as the “Loi Doubin” is a mandatory pre-contract disclosure and was integrated into the French commercial code as article L. 330-3 and R 330-1. The law came into effect at the time it was published on 4 January 1990, even though the implementing decree specifying the information to be disclosed under the Loi Doubin was adopted over one year later [Decree Number 91-337 of 4 April 1991 (the Decree)]. The Loi Doubin contains only one article, as follows (article L. 330-3):

“Any person who makes available a trade name, trademark or commercial sign to another person, while requiring from such other person a commitment of exclusivity or quasi-exclusivity for such other person’s activity shall, before the signature of any contract concluded in the common interest of the parties, provide such other person with a document containing truthful information enabling such other person to enter into the contract in full knowledge.

This document, the content of which is set by decree, must state, in particular, the number of years and experience of the business, the current state of the market concerned and its development perspectives, the size of the network, conditions relating to the duration, renewal, termination, and assignment of the contract, as well as the scope of exclusivity provisions.

When the payment of a sum of money is required before the above mentioned contract is signed, especially in order to reserve an area, the services to be provided in return for this payment must be specified in writing along with the reciprocal obligations of the parties in the event the contract is not executed.

The document referred to in the first paragraph, as well as the draft contract, must be provided to the other party at least 20 days before the signature of the contract or, as the case may be, the payment of the sum mentioned in the previous paragraph”.

The Loi Doubin therefore applies only to those franchises that impose exclusive or quasi-exclusive obligations on the Franchisee. The commercial code article R 330-1 only refers to the disclosure of the “scope of the exclusivities” contained in the proposed franchise agreement, which is generally understood as applying to the contractual commitments or restrictions on the Franchisee in relation to supply, territory, non-competition, etc. 

A quasi-exclusive commitment is generally understood as being a commitment amounting to an exclusivity of 70 to 80 percent or more. It is not necessary that the exclusivity or quasi-exclusivity be provided for in the contract for the disclosure requirements to apply; it is enough that it exists as a matter of fact in the relationship between the parties. This is evidenced by a decision of the Supreme Court dated 19 October 1999 (Cour de Cassation, Prodim vs. Decroix, n°97/14367), in which the court approved the decisions of the tribunal and the Court of Appeal, which had found, as a matter of fact, that the Franchisee distributed products supplied by the Franchisor on a quasi-exclusive basis (more than 70 %) and thus that the Loi Doubin was applicable. 

Another issue concerning the interpretation of the concept of “exclusivity or quasi-exclusivity of activity” is whether it should be assessed in relation to the whole activity of the grantee (the franchised business and any other business operated by the Franchisee) or in relation only to the specific activity proposed to be franchised under the franchise agreement. Given the uncertainty of the law on this issue, it is recommended that a Franchisor comply with the disclosure requirements each time a franchise agreement requires exclusive commitments from the Franchisee. Although initially intended to govern franchises, the Loi Doubin also covers other relationships involving trademark licensing where the requisite element of exclusivity is found.

3. The European Block Exemption Regulations of 1989, 1999 and 2010
European Law addressed the matter of franchising through Block Exemption Regulations applicable to vertical restraints. Exemption Regulations apply when the supplier and buyer's share of the relevant market does not exceed 30%. It is presumed that, where the market share held by each of the undertakings party to the agreement on the relevant market does not exceed 30%, vertical agreements which do not contain certain types of severe restrictions of competition (e.g., minimum and fixed resale-prices, certain types of territorial protection) generally lead to an improvement in production or distribution and allow consumers a fair share of the resulting benefits.

The Regulation does not exempt vertical agreements containing restrictions which are likely to restrict competition excessively and harm consumers or which are not indispensable to the attainment of the efficiency-enhancing effects, commonly known as hardcore restrictions (article 4) or excluded restrictions (article 5).

Three Block Exemption Regulations have been enacted since the late 1980’s. The first Block Exemption Regulation which entered into force on 1 February 1989 until 31 May 2000, defines franchise as:

“ A package of industrial or intellectual property rights relating to trademarks, trade names, shop signs, utility models, designs, copyrights, know-how or patents, to be exploited for the resale of goods or provision of services to end users” and a ‘franchise agreement’  as “an agreement whereby one undertaking, the franchisor, grants the other, the franchisee, in exchange for direct or indirect financial consideration, the right to exploit a franchise for the purposes of marketing specified types of goods and/or services; it includes at least obligations relating to (i) the use of a common name or shop sign and a uniform presentation of contract premises and/or means of transport, (ii) the communication by the franchisor to the franchisee of know-how, (iii) the continuing provision by the franchisor to the franchisee of commercial or technical assistance during the life of the agreement.” 
In 1999 the European Commission adopted a second Block Exemption Regulation on Vertical Restrains which remained in force till 31 May 2010. However, the new Block Exemption Regulation Number 2790/99 of 22 December 1999, regarding the application of Article 81(3) of the Treaty of Rome to categories of vertical agreements and concerted practices, which superseded Regulation 4087/88, does not provide any definition of franchise agreements, although the guidelines refer to the three components mentioned above [Guidelines on Vertical Restraints (2000/C 291/01), paragraphs 199-201]. 
Regulation 330/2010 of 20 April 2010 is the third generation and shall remain in force until 31 may 2022.  Franchising is not specially mentioned in the Regulation of 2010 itself but is dealt in the Guidelines on Vertical Restraints dated 19 May 2010. The Purpose of these Guidelines is to “set out the principles for the assessment of vertical agreements under 101 of the Treaty”. The Guidelines deal with franchising in section 2.5 under section VI "enforcement Policy in individual cases" (paragraphs (189) to (190)). Paragraph 189 specifies that a franchise agreement must contain (1) an intellectual property license (2) and a know-how “for the use and distribution of “goods and services”. 

In addition, although the Guidelines do not seem to consider the following criteria as essential for the contract’s validity, it suggests that franchising usually includes the service by Franchisor of some kind of commercial or technical assistance. 
4. French case law’s interpretation 

One of the first French case law decision defining a franchise agreement is the court of Bressuire decision of 1973 (Tribunal de Grande Instance de Bressuire, 19 June 1973) as being a contract where a party licenses to other party in exchange for remuneration, the right to use the franchisor’s registered name and trademark to sell products and services. This agreement generally implies the provision of technical assistance. 


The franchise contract contains reciprocal obligations. In other words, the franchising agreement imposes duties on both the Franchisor and his Franchisee. The term “in exchange” refers to reciprocal obligations. In the definition given by the French court, the Franchisor has to provide his intellectual property rights to his Franchisee and to assist him. “In exchange”, the Franchisee has to pay royalties.  


Later, an Appellate Court Decision (Cour d’appel d’Aix en Provence, 29 April 1980) specified that in an agreement of this type, the franchisor provides to its franchisee the methods and services which are unique and sufficiently specific for which franchisor shall make sure franchisee respects them so the trademark reputation is preserved. 


Since then, the French Supreme Court (Cour de Cassation), has rendered more than one thousand decisions relating to a franchise agreement and certain Court decisions make a direct reference to European statutes.

5. Soft law

Finally the French Franchise Federation [Fédération Française de la Franchise (FFF)] makes a reference to the definition by the European Ethics Code for Franchising, which is the following: 

“A system of marketing goods and/or services and/or technology, which is based upon a close and ongoing collaboration between legally and financially separate and independent undertakings, the Franchisor and its individual Franchisees, whereby the Franchisor grants its individual Franchisee the right, and imposes the obligation, to conduct a business in accordance with the Franchisor’s concept. The right entitles and compels the individual Franchisee, in exchange for a direct or indirect financial consideration, to use the Franchisor’s trade name, and/or trade mark and/or service mark, know-how, business and technical methods, procedural system, and other industrial and /or intellectual property rights, supported by continuing provision of commercial and technical assistance, within the framework and for the term of a written franchise agreement, concluded between parties for this purpose.”
B.  Applicability to Master Franchises

Block Exemption Regulation 2010 defines in Article 1.1(a) a vertical agreement as an agreement or concerted practice entered into between two or more undertakings each of which operates, for the purposes of the agreement or the concerted practice, at a different level of the production or distribution chain and relating to the conditions under which the parties may purchase, sell or resell certain goods or services. 


The relationship between a Franchisor and Master Franchisee qualifies as a vertical agreement. As such, the rules defined by the Regulation apply to Master Franchises.


In French statute there are no particular rules governing a master franchise agreement and the existing case law regarding relationships between Franchisor and Franchisee apply to the relationship between Franchisor and Master Franchisee.


French Loi Doubin applies to a master franchise agreement. When it is granted by a foreign Franchisor to a French Master Franchisee, the rules exposed in section I.E apply.
C.  Exemptions

No laws nor regulations exist which provide for any exemption, exclusion or exception as to what is a “franchise”, except those detailed in aforementioned Block Exemption Regulations, the mechanics of which relate to European Competition Law outside the scope of this Article.

The Loi Doubin does not provide any exemptions, exclusions or exceptions with respect to franchises and other relationships that come within the broad scope of the law. Therefore, there are no exemptions for partnerships, trademark licenses, wholesale distribution, or credit card service arrangements, or for specific industries. Also, it is not relevant for disclosure purposes whether the party granting the rights is or is not a Franchisor.


However, the Loi Doubin will not apply and disclosure is not required in the following situations:


1.
If the franchise relationship does not have the requisite degree of exclusivity or quasi-exclusivity to trigger the application of the Loi Doubin;


2.
In the event the marks, trade names and signs are disposed of permanently (e.g., the sale of a business) because the Loi Doubin only applies to the granting of such marks, trade names and signs on a temporary basis; and


3.
According to certain commentators, in the event the franchise contract is not concluded in writing because the wording of the law refers to the signature of a contract. This interpretation, however, is not to be recommended. See Section III.C. Below.
D.  Discretion of Regulatory Authorities

There are no specific regulatory authorities in France that supervise franchising. However, there are two regulatory authorities which do render opinions on issues relating to franchise.


The first is the competition authority (Autorité de la Concurrence). It is an independent administrative authority whose mission is to analyze and regulate market competition. It has rendered a widely commented Opinion on 7 December 2010 that affirms its hostility towards pre-emption clauses in particular, often included in franchise agreements.


The second is referred to as the Commission on Business Practices (Commission des Pratiques Commerciales), which is set to balance relations between producers, suppliers and retailers. It has rendered three Opinions (12-02, 11-04 and 08-03) in matters relating to relationships between Franchisor and Franchisee. However these opinions have not been published.

These authorities only have an advisory role and their opinions are not binding. Nevertheless, French Courts are very sensitive to issues which may be viewed an abuse of economic dependence.

E.  Jurisdiction

When its criteria are met, the Loi Doubin applies to the franchising of a business located in France and also applies in all French overseas territories, known as DOM-COM (e.g., Guadeloupe or Martinique). There is no debate if the franchise agreement is subject to French law.


However, it is worth noting that there is a debate as to the application of the Loi Doubin where the franchised business is granted from a foreign country but is to be operated in France and the franchise agreement is subject to a foreign law. The Paris Court of Appeal decided in a case dated 30 November 2001 (Cour d'appel de Paris, Cohen vs. Société Punto, n° 1999-21972) that the Loi Doubin was not applicable where the franchise agreement to be operated in France was subject to Spanish law on the ground that the Loi Doubin, although being an internal public policy law, was not a public policy law applicable in international matters. This decision has been heavily criticized.


In a ruling of 25 October 2011 (Cour d'appel de Paris, pôle 5, chambre 8, n°10-24023) the Paris Court of Appeal decided that the Doubin law was mandatory in domestic contractual relationships and was an overriding mandatory rule that would be applicable independently of the choice of a foreign law (Quebec law). 


In other words, the choice of a foreign law would not exempt the Franchisor from drawing up and making available the Disclosure Document provided by French law. 


To date, there is no decision of the French Supreme Court on this issue. It is highly advisable to provide the prospective Franchisee with the Disclosure Document.


Regarding material rules governing franchise, parties may freely choose the law governing their agreement, including a Law other than French Law. Yet, pursuant to article 9 of the European Regulation n° 593/2008 of 17 June 2008 on the law applicable to contractual obligations (Rome I) “nothing in this regulation shall restrict the application of the overriding mandatory provisions of the law of the forum” being mentioned that “overriding mandatory provisions are provisions the respect for which is regarded as crucial by a country for safeguarding its public interests, such as its political, social or economic organization, to such an extent that they are applicable to any situation falling within their scope, irrespective of the law otherwise applicable to the contract.”

II. WHO MUST PROVIDE DISCLOSURE?
FRENCH DISCLOSURE LAW

A.  Franchisor
Franchisor has to provide the Disclosure Document to prospective Franchisee.

B.  Master Franchisee

French law does not distinguish between a Franchisor and a Master Franchisee with respect to this obligation. 


Provided that the franchise agreement being offered falls within the scope of the Loi Doubin, the Master Franchisee must provide disclosure to the prospective Sub-franchisee. Strictly speaking, this obligation only arises with respect to information (referred to in Section V. below) relating to the Master Franchisee - that is, the name of its directors, its registered office, share capital, etc. However, there will obviously be certain information in the Disclosure Document that will be directly related to the Franchisor and that the Master Franchisee will be expected to provide (such as information on the Franchisor’s trademark and know-how, the Franchisor’s network, history, and development of the franchise, etc.).

C.  Franchise Consultant/Agent/Broker

There is no requirement for a franchise consultant, agent or franchise broker representing a Franchisor to make disclosures to a prospective Franchisee or Master Franchisee. 


However, caution must be exercised when recourse to such an intermediary is taken, as it is the person who will be the contracting party of the prospective Franchisee who is under the disclosure obligation and is responsible for complying with the Loi Doubin.

Yet, Franchisee may file a claim against Franchisor on the grounds of accomplice liability theory in the event a franchise consultant, agent or franchise broker makes representations to prospective Franchisee which have convinced said prospective Franchisee to sign the agreement and which would subsequently be demonstrated in Court as being false and that Franchisor may have been aware of such representations.




D.  Franchisor or Others in Master Franchise Arrangement

The Franchisor is under no obligation to provide a Disclosure Document to a Sub-franchisee if a Master Franchisee will execute the agreement and grant the Sub-franchisee the right to operate the franchise. However, if the Franchisor is a party to the franchise agreement or other contract in connection with the Sub-franchisee, the Franchisor may also have to provide disclosure to the prospective Sub-franchisee.
III. WHO MUST RECEIVE DISCLOSURE?
A.  Scope of Law

When an agreement is of the nature covered by the Loi Doubin (see definition in Section I above), which is the case in the overwhelming majority of franchise agreements, the law provides that the Franchisor must disclose specific information to any prospective Franchisee or prospective Master Franchisee. 


The Loi Doubin does not explicitly state whether anyone else (including an attorney or an accountant) may receive the Disclosure Document, but it would not be advisable to rely on disclosure to such third parties. As mentioned above, the Loi Doubin may also apply to a broad range of contractual relationships other than franchising, such as trademark licenses, distribution agreements and other similar arrangements.
B.  Types of Franchisees

The Loi Doubin does not distinguish between types of Franchisees or franchise situations. The question of the application of this requirement to a renewing Franchisee, to a transferee Franchisee or to a Master Franchisee was debated since, in particular, the Loi Doubin does not address this issue and the information to be provided in the Disclosure Document naturally evolves over time (composition of the network, state of the market, etc.).


A dominant trend of case law of 14 January 2003 (Cour de Cassation, Hygiene Diffusion, nº 00-11781) and on 9 October 2007 (Cour de Cassation, nº05-14118), has resulted in the conclusion that a Franchisor must comply with the Loi Doubin whenever the franchise agreement is renewed, including by way of tacit renewal. 

In the situation of a transferee Franchisee, it depends on the nature of the transfer. If the franchisee company is unchanged and the modification occurs in the persons holding the shares, there is no obligation to provide a Disclosure Document. If the franchise agreement is assigned by way of a transfer of business (cession de fonds de commerce) a Disclosure Document should be provided to the transferee, since there is a change in person (Cour de Cassation, n°11-13653, 21 February 2012).


Similarly, a Franchisor should provide disclosure to its Master Franchisee(s), the master agreement being clearly within the scope of Loi Doubin.

In order to avoid subsequent claims by the renewed Franchisee or the purchaser of the franchise, it is therefore recommended that a Franchisor comply with the disclosure provisions of the Loi Doubin prior to the renewal or transfer of the franchisee agreement. 

C.  Exemptions

If the Franchisee does not have the requisite degree of exclusivity or quasi-exclusivity to trigger the application of the Loi Doubin, disclosure is not required.


There is a debate as to whether the Loi Doubin disclosure requirement should apply when the franchise contract is not concluded in writing. To the authors’ knowledge, no court decision has been rendered on that point, possibly because the situation is unlikely to happen in practice, as common practice would advise against entering into a franchise relationship without a written agreement.


In particular, the Loi Doubin does not distinguish between different types of entrepreneurs. This means, by way of example, that a prospective franchisee which has no prior experience in business, an existing Franchisee buying an additional franchise, a sophisticated, large, or experienced Franchisee, and a single Franchisee or Master Franchisee are all entitled to disclosure. In other words any situation corresponding to the criteria defined in article L330-3 as mentioned in Section I.A requires the disclosure procedure.
IV. WHEN MUST DISCOSURE BE FURNISHED?
A.  Timing for Disclosure

According to the Loi Doubin, providing the necessary information is a pre-contractual obligation. It must be provided at least 20 days before the execution of the franchise agreement or the payment of any money (e.g., for instance, for the reservation of an area). See Section V.X. below. If the twentieth day falls on a Saturday, Sunday, or public holiday, the Franchisor and the Franchisee must wait until the following business day before executing the contract.


Through this pre-contractual mechanism and period of time, it is thought that the Franchisee will be able to determine what it is buying before the execution of any form of binding contract.
B.  Letters of Intent
A Disclosure Document must also be furnished to a prospective Franchisee or Master Franchisee prior to: (1) their signing any binding document relating to the contemplated transaction, such as a binding letter of intent or option to that effect or (2) the payment of money (in particular with a view to reserving an area) for franchise rights in France or subject to French law (see Section I.E. above).
C.  Methods of Delivery of a Disclosure Document

The Loi Doubin does not specify which methods of delivery should be used. The only requirement is that the Disclosure Document actually be delivered to the Franchisee and not simply made available to it (Cour d’appel de Paris, Bricorama vs. Apis, RJDA 3/98 n°278, 14 November 1997). This issue should therefore be addressed in relation to the rules on evidence, should the Franchisee subsequently argue that it has not been provided with a Disclosure Document. Accordingly, it is incumbent upon the Franchisor to prove that the Franchisee was provided with the Disclosure Document, whatever methods of delivery are actually used: paper, electronic (e-mail), via access to the World Wide Web, via CD, or other means, although in the latter cases it is more difficult to establish the date of delivery. According to a recent Court of Appeals decision (Cour d’appel d’Orleans, n° 04/01450, 15 November 2005), providing a Disclosure Document only establishes a rebuttable presumption that the disclosure obligation was met.


It is therefore recommended that each page of the Disclosure Document be initialed and a dated receipt be obtained from the prospective Franchisee acknowledging receipt of the Disclosure Document. This is usually accomplished by sending the Disclosure Document in hard copy format by registered mail with acknowledgment of receipt or equivalent postal service, delivering it by hand against a handwritten discharge by the prospective Franchisee on the date of delivery, or having the prospective Franchisee date, initial, and sign a second copy of the Disclosure Document, which is kept by the Franchisor.


It is also advisable to ask the prospective Franchisee to sign a confidentiality agreement before or at the time of actually providing the Disclosure Document. In certain cases, a Franchisor may also consider inserting a penalty clause in the event of non-compliance in order to protect valuable information should the prospective Franchisee decide not to enter into a franchise agreement.

D.  Ongoing Disclosure Obligations

Once the Disclosure Document has been provided to the prospective Franchisee, there are no other formal ongoing disclosure obligations under the law. It would be recommended, however, to (1) provide the prospective Franchisee with any material information or modifications which may occur between the date of delivery of the Disclosure Document and the actual execution of the franchise agreement; and (2) wait 20 days after the date the last material information or modification has been communicated, before signing the agreement (see Section V.B. below).
V.  INFORMATION TO BE INCLUDED IN A DISCLOSURE DOCUMENT

As noted in Section I.A. above, disclosure is only required for exclusive or quasi-exclusive franchise agreements. In such situations, Franchisors have a legal duty to inform prospective Franchisees prior to execution of the franchise contract or prior to the payment by the prospective Franchisee of a sum of money.


The Commercial Code article R 330-1 specifies the information that must be provided in the Disclosure Document delivered to the prospective Franchisee. The Commercial Code article R 330-1 stipulates the information that have to be included and which we will develop further.

There is no compulsory model Disclosure Document although it will normally follow the order of the information listed in the Commercial Code article R 330-1. However, the French franchise industry has developed its own models, including one produced by the FFF. Reference may also be made to the informal guideline or standard issued by the French Standards Organization [Association Française de la Normalisation, (AFNOR)], Norm AFNOR Z 20-000, adopted in August 1987, which provides some elaboration of the information to be supplied to Franchisees, including the commercial experience of the Franchisor and the right to use the Franchisor’s trademark. However, these models are considered “soft law” and are not legally binding.

A.  The Franchisor and Other Parties

Regarding to the Franchisor, must be provided (1) the address of the company’s registered office; (2) the nature of its activities; (3) the company’s legal structure; (4) the identity of its legal representatives and directors; (5) the amount of the company’s share capital; and (6) the company’s registration number and bank accounts (may be limited to the five main bank accounts). In addition, a summary of the main developments in the company’s history over the past five years.


The Loi Doubin and Commercial Code article R 330-1 do not address disclosure of the Franchisor’s parent, affiliates or predecessors, if any.

B.  Business Experience of Management of Franchisor

The Commercial Code article R 330-1 requires the disclosure of details of the Franchisor’s management team, as well as all information necessary to assess the business experience of the Franchisor’s management over at least the last five years.


There is no precise definition of the management team. It is highly recommended to construe it extensively and include the legal representative of the Franchisor Company, directors and key officers.

C.  Litigation History

Neither the Loi Doubin nor the Commercial Code article R 330-1 require disclosure of the Franchisor’s pending or concluded civil or criminal litigation or administrative proceedings. Therefore, there is no requirement to disclose pending civil actions by the Franchisor against Franchisees or arbitration actions.


However, if there is pending litigation relating to a material issue, the outcome of which may have a real impact on the operation of the franchised business (e.g., rights on or validity of the trademark), common practice is to include such litigation in the Disclosure Document. Failure to do so may result in the Franchisee subsequently claiming that it had not been properly informed about the terms of the franchise being offered before committing itself and that it was subsequently harmed by such lack of information.

D.  Bankruptcy

French law does not expressly require disclosure of past or pending bankruptcy of the Franchisor or its management team. However, it is strongly recommended in practice to disclose past or pending bankruptcy proceedings of the Franchisor or its management team, since it is likely to be considered by courts as an important body of information necessary for the Franchisee to commit itself in full knowledge. Bankruptcies occurring in at least the last five years are recommended to be disclosed.

E.  Initial Fees

The Loi Doubin requires disclosure of the nature and amount of expenses and capital investment specific to the unit or brand, which the Franchisee will need to make before operating the business (see Section V.G. below). Thus, all initial franchise fees and other fees or payments required prior to commencement of franchise operations must be disclosed. However, there is no requirement to disclose sharing arrangements or commissions to be paid to consultants, brokers, agents or Master Franchisees.

F.  Other Fees

Subject to disclosing the amount of the Franchisee’s initial investment (see Sections V.E. above and V.G. below), French law does not require the disclosure of royalties or similar payments to be made by the Franchisee after the commencement of franchise operations. However, it is usual in practice for the Franchisor to indicate in the Disclosure Document the financial conditions of the franchise, including royalties (monthly fees), and fees associated with advertising, transfer, renewal, conversion, audit, training, etc.
G.  Initial Investment

The Disclosure Document must state the nature and amount of expenses and capital investment specific to the brand or the trademark being licensed that the Franchisee must make before starting to run the business (such as setting up the premises, purchasing equipment and inventory, training of personnel, and similar expenses). This disclosure does not include money to be paid to unaffiliated third parties (e.g., a landlord).


Neither the Loi Doubin nor the Commercial Code article R 330-1 provides any guidance specific to a foreign Franchisor with no previous operational or franchising experience in France. The foreign Franchisor should, therefore, prior to entering into the French market, take the steps necessary to be in a position to provide its prospective Franchisees with serious and truthful information as to, in particular, the cost of initial investment required in France before starting the business operation. It is also possible for a Franchisor established internationally to work with its first Franchisees in order to ascertain the specifics of the French market, but such a situation should be mentioned in the Disclosure Document.

H.  Sources of Products and Services

Exclusive supply commitments or requirements for the Franchisee to purchase products or services only from the Franchisor or its affiliates must be disclosed. There are no other requirements to disclose obligations which require the Franchisee to buy products or services only according to the Franchisor’s standards or specifications or from approved or designated suppliers, or the revenues of the Franchisor or its affiliates derived from any such purchases.

I.  Franchisee Obligations

Except in connection with certain specific information regarding the proposed franchise agreement which must be disclosed (e.g., term, conditions for renewal, transfer, termination, and the scope of the exclusivities), the Loi Doubin does not require a Franchisor to list or summarize all the Franchisee’s obligations. 


However, in practice, the main provisions of the proposed franchise agreement and the Franchisee’s core obligations are usually included in the Disclosure Document, such as the duty of confidentiality with regard to trade secrets or know-how, compliance with standards of the Franchisor, and the duty to operate the franchise at the location specified in the agreement. In practice, the draft franchise agreement is provided with the Disclosure Document since the Loi Doubin requires that both the Disclosure Document and the draft contract be provided at least 20 days before the signature of the contract or, if applicable, the payment of any sum of money (including payments to reserve an area or territory).

J.  Franchisor Financing

French law does not require the disclosure of Franchisor financing.

K.  Franchisor Obligations

The Loi Doubin does not require a comprehensive disclosure of the Franchisor’s obligations in the form of a summary or chart, but does provide that certain specific information concerning the proposed franchise agreement be disclosed, including the term, conditions for renewal, transfer and termination, and the scope of the exclusivities. However, as with the Franchisee’s obligations, the main elements of the Franchisor’s obligations contained in the proposed franchise agreement are usually disclosed to prospective Franchisees. 


As stated above, the draft franchise agreement must, as a matter of law, be provided to the prospective Franchisee under the same timing conditions as the Disclosure Document. No distinction is made for the purpose of disclosure between the obligations of the Franchisor which may arise before or after the Franchisee opens the franchised business, and there is no specific provision mandating disclosure of the Franchisor’s advertising program, advertising funds, or cooperatives and the Franchisor’s computer or cash register systems, although this is often part of the Franchisor’s know-how. However, the Franchisor’s training program, as well as cash registers or electronic point-of-sale systems specified by the Franchisor, must be described in the Disclosure Document if they represent part of the investments that have to be made by the Franchisee.

L.  Protected Territory

The Loi Doubin and the Commercial Code article R 330-1 require disclosure of the Franchisee’s exclusive territory if any. Specifically, the Loi Doubin and the Commercial Code article R 330-1 require a description of the scope of any exclusivity in the franchise contract and relationship.


The Commercial Code article R 330-1 also requires disclosure of any business in the trade zone offering the same goods or services with the express consent of the Franchisor. However, the Disclosure Document need not describe under what circumstances the Franchisee might lose its exclusivity.


With respect to the use of the internet, a distinction must be made between Franchisor and Franchisee’s use.


 Unless very specific circumstances arise (e.g., when the products or services are not compatible by their very nature with offers on the internet), the principle is that the Franchisee is free to use the internet in order to promote and sell the products or services, since internet sales are considered “passive sales” and a normal canal of sales pursuant to Block Exemption Regulation 2010 and paragraph 52 of Guidelines on Vertical Restraints. A Franchisor may, however, contractually organize the distribution of its products or services on the internet by requiring certain criteria to be met by each Franchisee’s web site and by centralizing and harmonizing the various internet links and web sites of the Franchisees by issuing norms and standards to be complied with by the Franchisees when selling on the internet. Also, the Franchisor can restrict and monitor the use of Franchisee web sites on the basis of the Franchisor’s trademark and brand protection mechanisms.


With regard to Franchisor’s use of internet in presence of a provision granting a territorial exclusivity to Franchisee by which Franchisor undertakes not to open a point of sale in said territory, French case law has evolved. In 2003, the Appellate Court of Bordeaux held that the Franchisor violated the territorial exclusivity of the Franchisee. Consequently, the Appellate Court considered that Franchisor had breached the franchise agreement (Cour d’appel de Bordeaux, Société Flora Partner, Juris-Data n°2003-217863, Recueil Dalloz, 2004, n°9, Chroniques p. 623, 26 February 2003). This decision has since been reversed by the French Supreme Court (Cour de Cassation, n°03/14316, 16 March 2006). Subsequently, the Supreme Court has again considered that internet sales by Franchisor does not breach the territorial exclusivity granted to Franchisee, internet not being a point of sale (Cour de Cassation, n°12-11701, 10 September 2013).





M.  Trademarks and Domain Names

The registration of the trademarks or service marks to be used in the franchised business is not a formal requisite of the Loi Doubin, which only requires disclosure of information on the mark(s) to be used in the franchised business that were acquired as a result of assignment or license. However, the absence of registration would be extremely unlikely and legally questionable in practice, particularly in franchising where the “common trademark” is considered a fundamental component. As a result, the prevailing view is that the trademarks should be adequately protected from third parties by registration in France, Europe, or on a world level. Please see also Section VII.C on registration of licenses and language requirements.


The date and registration number (if registered) or application number (if pending) of the trademarks or service marks to be used in the franchised business must be described in the Franchisor’s Disclosure Document. In addition, if the mark was acquired by assignment or license, disclosure is required of the date and corresponding record number from the National Trademark Registry [Institut National de la Propriété Industrielle (INPI)] and, in the case of licenses, the duration of the license.


There is no requirement to list pending legal actions related to the marks or mention restrictions on the Franchisee’s right to use the marks. It is recommended, however, to provide such information to the Franchisee in the Disclosure Document as part of the general obligation to convey genuine information to the Franchisee so that the Franchisee will be fully informed.


Further, there is no explicit requirement for the Franchisor to disclose any domain names it owns and uses or licenses its Franchisees to use in the conduct of the franchised business, but it is recommended to disclose them in the same manner as the trademarks are disclosed. See Section VII.C.

N.  Patents or Copyrights
The Franchisor is not required under French law to disclose any patents or copyrights used in the franchised business. 
However, if the patent is materially important for the operation of the franchised business, it is recommended to disclose the relevant information to the Franchisee in a manner similar to that required for trademarks (e.g., registration number, duration, license, etc.), in order to comply with the general obligation to provide genuine information to the Franchisee.

O.  Participation in Business

French law does not require the Franchisor to describe any obligation of the owners, shareholders or principals of the Franchisee to personally participate in the franchised business.

P.  Restrictions on Sales

The Franchisor must describe in the Disclosure Document the requirement for any exclusive or quasi-exclusive commitment from the Franchisee and, therefore, any restrictions on what the Franchisee can sell or to whom it may sell in the franchised business. For instance, disclosure should be made of any particular customer group reserved to the Franchisor. In the case of a quasi-exclusive franchise relationship, it is recommended that the Franchisor also describe the products that cannot be sold by the Franchisee.

Regarding internet sales by Franchisee, sections 51 to 53 of Vertical Restraints Guidelines specify that internet is a natural mode of distribution and hence Franchisor cannot forbid Franchisee per se of organizing sale of products on internet if they are in the form of passive sales. Franchisor can however forbid active sales by Franchisee. 


Vertical Restraints define active sales as “approaching individual customers by for instance direct mail, including the sending of unsolicited e-mails, or visits; or actively approaching specific customer group or customers in a specific territory through advertisement in media on the internet…” 
Q.  Renewal, Termination, Transfer, and Dispute Resolution

The Franchisor has an obligation to describe the duration and conditions of renewal, termination, and transfer of the franchise agreement. Although not expressly provided for in the Loi Doubin, it is also recommended to disclose provisions on applicable law and dispute resolution.

R.  Public Figures

The Disclosure Document need not describe any public figures promoting the sale of franchises, as long as such persons are not among those about whom disclosure is required under the Commercial Code article R 330-1—for instance, a member of the management team of the Franchisor.

S.  Financial Performance Representations

French law does not require a Franchisor to provide, or expressly prohibit a Franchisor from providing, earnings claims. However, if given to the prospective Franchisees, such information must be handled with extreme caution by Franchisors due to the risk of the Franchisor’s liability should these figures turn out to be erroneous or fail to materialize. Under French law, the Franchisor would be held to a “reasonable efforts” standard and may incur liability in cases of gross negligence or if the figures provided were not calculated seriously.


On 4 October 2011, French Supreme Court reversed an appellate court decision which had decided that Franchisor cannot be held responsible for a difference between financial estimate and real turnover (by 60% inferior in this case). The Supreme Court considered that Franchisor which provides financial estimates to prospective Franchisee can be considered responsible of the difference even if Franchisor had perfectly respected all and every of its prior disclosure obligations and provided a valid Disclosure Document. The Supreme Court used the expression of an “error on profitability” (Cour de Cassation, n°10-20956, 4 October 2011). Two subsequent decisions from the Supreme Court (Cour de Cassation, n°11-10834, 31 January 2012 and Cour de Cassation, n°11-19047, 12 June 2012) have again confirmed Franchisor’s liability in providing “overly optimistic” financial estimates for one or estimates “significantly different” from the  real figures of Franchisee for the other.


A hefty debate has taken place ever since in the franchise legal community on whether this decision technically induces a modification in the burden of proof. For certain commentators, until then Franchisee had to demonstrate that the financial estimates were not done seriously, and since then Franchisor would have the burden of proving that the financial statements have been calculated seriously or that Franchisee mismanaged the point of sale. If not, Franchisor’s responsibility would be upheld automatically in light of the mathematical difference.


On 12 September 2013 (Cour d’appel de Paris, n°11/19074), the 2011 case was heard again before the Paris Appellate Court and, although the expression « error on profitability » used by the Supreme Court was not used mentioned in the Court’s decision, Franchisor has been condemned because of « overly optimistic » financial estimates.






T.  Information on Outlets

The Franchisor is required to provide prospective Franchisees with a summary of its distribution network in the last 5 years. 


This summary must include a list of all members of the network, indicating for each one the legal relationship and operating method agreed upon. The description must include the addresses of all Franchisees in France having a contract similar to the proposed franchise agreement and disclosure of the date of execution or renewal of such contracts. In case the network consists of more than 50 operators, only the addresses of the 50 operators closest to the location of the prospective Franchisee need be included.

The Disclosure Document must also describe the presence in the prospective Franchisee’s trade zone of any other businesses selling, with the Franchisor’s express consent, the same products or services as those that are object of the franchise agreement, whether this zone is exclusive or not. Disclosure is also required of the number of operators that have left the network during the year preceding the delivery of the Disclosure Document (through contract expiration, termination or cancellation). 


Such disclosure must include outlets operated by the Franchisor, its affiliates, and its Franchisees.

U.  Financial Statements

The Commercial Code article R 330-1 requires disclosure of the financial statements of the Franchisor as part of the Disclosure Document. Specifically, financial statements for the Franchisor’s last two fiscal years are required to be included in the Disclosure Document. For companies authorized to offer stock or debt to the public, the annual reports for the past two years are required for such companies under the third paragraph of Article 232-7 of the Commercial Code is to be used. As of 1 January 2005, the International Financial Reporting Standards (IFRS) accounting standards were made compulsory for companies listed in France. Conversion efforts between the Securities and Exchange Commission in the USA and the EU are intended to obtain a mutual recognition of IFRS and USA Generally Accepted Accounting Principles in 2009, enabling companies listed in the USA to simplify the presentation of financial statements in the EU.


The Commercial Code article R 330-1 does not specify it, but consolidated financial statements of the Franchisor and its affiliates are used when this is the way in which the Franchisor presents its accounts for tax purposes.

For certain companies not offering stock or debt to the public, there is no requirement that the financial statements be audited by an independent public accountant. In the absence of any specific provisions in the Law or the Commercial Code article R 330-1, the usual practice is to submit foreign financial statements (i.e., those prepared by companies registered outside France) in the form provided for under the law governing the establishment of these statements, but this may have to be checked on an individual basis. If it is the Master Franchisee who will execute the franchise agreement and grant the Franchisee the rights to operate the franchise, only disclosure of the Master Franchisee’s last two fiscal years’ financial statements is required.

V.  Franchise Contracts

According to the last paragraph of Article 1 of the Loi Doubin, the draft franchise agreement (including any related or ancillary agreements) must also be provided at least 20 days before the execution of the contract or the payment of money by the prospective Franchisee. In practice, it is usual and recommended that the draft contract be provided to the prospective Franchisee with the Disclosure Document (and not sent separately).

W.  Receipt

There is no requirement under French law that a receipt page confirming delivery of the Disclosure Document be signed and dated by the Franchisee. However, since the burden of proof lies on the Franchisor, it is essential that the Franchisor be able to evidence by one way or another that a Disclosure Document has been delivered to the Franchisee (e.g., through handwritten discharge, postal acknowledgement of receipt, signature of a copy of the Disclosure Document, etc.).

X.  Other Information/Documents

The Loi Doubin and the Commercial Code article R 330-1 require the Franchisor to supply the Franchisee with information describing the “state” of the market in general, the local market for the goods and services that are the subject matter of the franchise, and prospects for development of the market. Although the Loi Doubin does not require that the Franchisor provide the Franchisee with a “market study,” the description of the “state of market” should include sufficient relevant information to enable the Franchisee to evaluate the local and general economic environment of the prospective franchise (e.g., the population, the potential number of customers interested in the franchise within the exclusive area, identification of competitors, etc.), as well as the Franchisor’s perspective on development of its business in the particular area.

In particular, the description of the state of the market should include a presentation of the relevant market and the categories of potential customers upon which the success and development of the Franchisee’s business will depend, in order for the prospective Franchisee to evaluate, to a certain extent, the viability of the business and determine the ways to ensure its development.


It is recommended that any information provided to the Franchisee in the Disclosure Document (in particular relating to the markets and, if any, projected figures) be made on the basis of serious and objective information and data upon which the Franchisor may rely in case of a subsequent claim (e.g., objective comparison with businesses carried out by other Franchisees in similar economic environments, reference to official public sources, independent reports provided by third parties specializing in surveys of this nature, etc.).

Y.  Other Legal Disclosures

There are no other requirements for disclosure under French law.

Z. “Material” Information

The Loi Doubin requires the disclosure of genuine information enabling the Franchisee to commit itself with full knowledge of the relevant facts. The specific disclosure requirements were left to the Commercial Code article R 330-1, which, among other things, requires disclosure of all information necessary to assess the business experience of the Franchisor or its management.

Given the purpose of the Loi Doubin, which is to protect prospective Franchisees, and the potential sanctions for noncompliance with its provisions, it is recommended that the Franchisor disclose any relevant material information related to the franchised business, even though such information is not expressly mentioned in the list of information to be disclosed under the Commercial Code article R 330-1.

AA.  Use of Supplemental Disclosure Documents

French law does not specify whether the Franchisor may use a separate or supplemental Disclosure Document, but only refers to the delivery of a Disclosure Document at least 20 days before a binding agreement is executed or the payment of money is made by the prospective Franchisee (e.g., in connection with the reservation of an area). Such Disclosure Document must contain all the information required by law. However, if material changes occur between the time of the communication of the initial Disclosure Document and the execution of the franchise agreement or the payment of money, supplemental disclosure should be made and the contract execution or payment of money should be postponed so that the 20-day period runs from the time of the supplemental disclosure.
BB.  Updating Requirements
There is generally no requirement to update a Disclosure Document that has been actually delivered (however, see Section V.AA above). However, the Disclosure Document must be updated and accurate each time it is delivered prior to the execution of a franchise agreement falling within the scope of the Loi Doubin. In the event of material changes affecting items subject to disclosure under the Loi Doubin, it is recommended to proceed with further disclosure prior to implementing the change. This would be the case for instance if exclusivity provisions were modified in a way not contemplated in the initial agreement. Also, as mentioned in Section III.B above, disclosure 20 days prior to the renewal of a franchise contract is recommended even if such renewal is automatic.

VI. GOVERNMENTAL FILLINGS
A.  Initial Filing Requirements

French law does not require filing or registration of the Disclosure Document with any governmental authority prior to its communication to the franchisee candidate, accepting money for franchise rights, or at the time of execution of the franchise agreement. There are no ongoing filing requirements during the franchise relationship with respect to the Disclosure Document.

B.  Other Filing Requirements

There are no other filing requirements under French law.

C.  Discretion of Governmental Agency

Since no filing is required, governmental agency discretion is not an issue of concern.

D.  Timing

As no filings are required, no timing constraints apply.

E.  Licensing of Brokers and/or Franchise Sales Personnel

Franchise brokers and franchise sales personnel acting on behalf of the franchisor are not required to make any filings (other than their general business registration) as a condition of selling franchises.

F.  Ongoing Filing Requirements

There are no ongoing filings required in France. See Sections V.Z, V.AA, and V.BB above.

G.  Filing or Registration of Executed Documents

There are no requirements to file or register an executed franchise agreement with any government agency in France.

VII. OTHER REQUIREMENTS
A.  Language Requirements

French law (in particular law Number 94-665 of 4 August 1994, on the use of French language) requires certain contracts applicable in France to be written in French (e.g., public procurement contracts, employment contracts). The law also makes the French language compulsory for the description, offer, presentation, and warranty conditions of a product or service and for invoices and receipts, as well as for the advertising of products or services. However, this language requirement does not apply to a “commercial contract,” such as a franchise agreement, or to a Disclosure Document entered into or exchanged, respectively, between two private persons.

B.  English Language

English can be used as the language of the Disclosure Document and the franchise agreement, provided that the Franchisee candidate has a sufficient command of English to understand fully the information contained in both documents. The purpose of the Loi Doubin is to ensure that a future Franchisee understands the scope of its undertakings and enters into the contractual relationship knowingly. By way of recommendation, it is advisable to have the French Franchisee acknowledge it has sufficient command of English to understand the scope of its obligations and the information provided in the Disclosure Document and franchise agreement. Otherwise, there is a risk that a French Franchisee may subsequently allege misunderstanding, if a dispute arises, which may affect the validity of the agreement.

C.  Filing of Trademark Licenses

Trademarks and trade names are specifically excluded from the above language requirement to use French in the offer and sale of good and services.


There is no obligation under French law to register a trademark license or “user agreement.” However, registration of the license agreement in respect of a French trademark (exclusive or non-exclusive) with the French INPI is recommended in order for the license to be enforceable vis-à-vis third parties (article L 714-7 of the French Intellectual Property Code). In addition, registration of the trademark license is helpful for a Franchisor to show actual use and defend a claim for cancellation of the trademark based on non-use for more than five years.

VIII. FRANCHISOR-FRANCHISEE RELATIONSHIP LAWS
A.  Applicable Laws and Regulations

There are no specific Franchisor-Franchisee relationship laws or regulations in France other than the Loi Doubin (which itself has a greater scope than just franchising). So far, industry efforts, led by the FFF in particular, have been successful in preventing several attempts to legislate specifically in the area of franchising and advocate self-regulation by the players in the franchise sector. The relationship is, therefore, essentially contractual, thus the importance of clear and well-drafted undertakings between the parties that take into account general French law provisions applied to the specifics of the Franchisor-Franchisee relationship. The Franchise relationship will, therefore, be subject to the various provisions of EU and French law dealing with competition, intellectual property, consumer products, sales, and distribution, as well as the general principles of contract law and French public policy rules. 

In the case of contracts concluded for an indefinite period (i.e., contracts where no term has been provided for, or where a fixed term contract has been converted into an indefinite term contract, if continued after expiry of the initial term), both parties may terminate the contract at any time; provided, however, that a sufficient notice period be given to the other party. What may constitute a “reasonable” notice period before termination will depend on the facts of each case. The length of the relationship between the parties, among other criteria, is generally a very important element taken into consideration by courts to assess whether the terminated party was in a position to find alternative arrangements and reorganize itself so as to minimize the adverse consequences of the termination. 


With respect to a fixed term contract, which is the practice in franchising, the franchise agreement will terminate upon expiration of its contractual term without an obligation on the parties to take any specific action, unless otherwise stated in the contract. The Franchisor should be particularly cautious not to mislead the Franchisee to believe that their relationship will continue beyond the term.

A party may terminate a franchise contract before its expiration in case of breach by the other party. If the agreement does not contractually organize the conditions under which the contract may be terminated in the case of events of default or non-performance of certain obligations, French law requires that a formal notice (mise en demeure) [Cour de Cassation, n° 11-27256 inédit, 28 May 2013] be sent by the claimant to the defaulting party to remedy the breach and, if the breach is not cured at the satisfaction of the claimant, that the claimant bring a legal action to request the court to terminate the agreement and award damages (article 1184 of the French Civil Code). Pending the decision of the court, the claiming party has the right to suspend performance of its own related obligations.

Certain clauses that impose unbalanced obligations on a party are considered abusive (clauses léonines). These unconscionable clauses are considered invalid and without any legal effect. Also, under French law, clauses that are left to the appreciation or sole discretion of one party may be held void and unenforceable (clauses potestatives). If material, their invalidation may have the effect of invalidating the contract altogether.

The franchisor-franchisee relationship is also subject to good faith and fair dealings requirements under article 1134 paragraph 3 of the French Civil Code (Cour de Cassation, 19 January 2010).

Territorial protection and purchasing and sales restrictions are left to the agreement of the parties, subject to the provisions of the restrictions contained in French and European competition regulations, including the Block Exemption Regulation of 20 April 2010.
B.  Remedies for Violation

The remedies for violations are exposed further. See Section IX below.

C.  Other Applicable Relationship Requirements

The choice of law, venue, or dispute resolution mechanisms in a franchise context are subject to ordinary rules under French law and French conflict of law rules under private international law. There are no mandatory requirements specific to franchising. However, it may be noted that the FFF has implemented a special independent arbitration scheme with the Paris Arbitral Chamber (Chambre Arbitrale de Paris) using arbitrators familiar with franchising. The FFF has also set up a specific mediation procedure for franchise disputes as an alternative to courts and arbitration.  

D.  Time Period for Commencing Legal Action

The Commercial Code article R 330-1 does not explicitly establish the time period for a Franchisee to bring a claim against a Franchisor based on nondisclosure. See Section IX.C.

The statute of limitation is five years both for rescission or tort claims since law n° 2008-561 dated 17 June 2008. The commencement date is the date of the agreement or the date the victim of tort should have known

IX. Violations of Franchise Disclosure Laws
A.  Penalties for Failure to Comply with Disclosure Laws
1.  Government Fines

Commercial Code article R 330-2 provides for specific fines for failure to comply with disclosure obligations, even if such failure is not intentional. The amount of the fine is low (euros 1,500 for a single violation and euros 3,000 for a repeat violation), but adverse effects on the Franchisor’s image and reputation carry far greater costs. In addition, other criminal actions not specific to franchising may be applicable (see Section IX.A.4 below).

2.  Rescission of Contracts

The Loi Doubin does not specify whether noncompliance with its terms has an effect on the franchise contract itself. Failure to comply with French disclosure requirements can give rise to the retroactive cancellation of the franchise contract, with restatement of the situation as it was originally (i.e., restitution of franchise fees and royalties received by the Franchisor). As a result of case law in recent years, this cancellation is no longer automatic. Situations where a Franchisee, after several years, can require the rescission of the contract based on minor failures under the Loi Doubin should now be reduced as French courts have shifted from a formalistic approach to a more substantive view of the true nature of franchising (see article by Rémi Delforge, “French Disclosure: Comments on Recent Decisions on the Loi Doubin” in the International Journal of Franchising and Distribution Law, Vol. 1, 1999). The courts have in recent years only voided or cancelled the franchise contract if failure by the Franchisor to disclose prevented the Franchisee from contracting knowingly.


The French rescission legal theory makes a distinction between fraudulent statements which give rise to rescission pursuant to article 1116 of the Civil Code and negligent statements which permit rescission pursuant to article 1110 of the Civil Code. 


Article 1116 of the Code Civil provides that a contract may be annulled where, as a result of the ‘schemes of one the parties’, it is ‘obvious’ that the other party would not have entered into the contract. Such an action may be supplemented with a claim for damages under the general heading of delictual liability (responsabilité délictuelle) provided for in article 1382 of the Civil Code.


Article 1110, which provides that error “is [a] cause of nullity where it relates to the very substance of the thing which is the object of the agreement”, may be relied upon. The courts have interpreted this as meaning “the essential qualities of the thing, without which the party would not have contracted”. If the Franchisor knew, or from the circumstances of facts, should have known the essential objective qualities of the object, then this requirement will be fulfilled. This may also be satisfied by an examination of Franchisee’s intentions, provided the Franchisor was aware that a given quality constituted a determining objective for the Franchisee. It should be noted that relief may be denied to a mistaken party whose error may be described as “inexcusable”.


In the absence of a cause of rescission, Franchisor may still be sued on the grounds of the theory of pre-contractual liability and breach by him to his duty of pre-contractual information. The nature of this claim is tort. The applicable articles are 1382 and 1383 of the Civil Code.


Pursuant to article 1315 paragraph 2 of the Civil Code, Franchisor has a pre-contractual legal duty of information. Franchisor must prove that he performed his obligation of delivering the Disclosure Document to Franchisee (Cour de Cassation, 25 April 1997, Bull. civ. I, n°75). The litigation being between traders, Franchisor has the freedom to prove by any means that he fulfilled his duty (Cour de Cassation, Juris-Data n°00-4091, 20 October 1998).


Reciprocally, it lies with Franchisee to prove the existence of a vice of consent and the reality of damages (Cour de Cassation, n°97-16386, 16 May 2000).

These principles having been said, a statistical survey of French Case Law reveals that the two main issues which give rise to more than half of the total of decisions relate to financial estimates and market analysis.


On the first topic, when Franchisor provides prospective Franchisee with financial estimates, it does not create an obligation of result upon Franchisor with regard to the financial estimates (Cour de Cassation, n°12-23337, 1 October 2013). Franchisor only has an obligation of means and must have been acting with sincerity and good faith. The issue does yet give rise to hefty debates (see Section V.S above).


Regarding market analysis, the Supreme Court (Cour de Cassation, Ouffa vs. Société Alizés diffusion, n° 11-27256, 28 May 2013) has refused to pronounce the nullity of a franchise contract in spite of the omission by the franchisor in the Disclosure Document of information presenting the state and the development perspectives of the market concerned. The reasons for this derive from the observation that Franchisee had had a more than usual time prior to executing the agreement to document itself on the economic potential of its catchment area and the proof of fraudulent conduct was not demonstrated. However, if the omission can be characterized as a material fact, then a rescission claim  could be filed in Court.
3.  Actual Damages

Actions for damages in a franchise disclosure context are usually based on the laws of tort (responsabilité délictuelle) under Article 1382 of the French Civil Code. In most cases, actual damages are only ordered by French courts in the event of fraud or gross negligence, such as in the case of faulty sales projections when such information has been material in the Franchisee’s decision to contract. It should be noted that French law does not recognize the concept of punitive damages.

To be recoverable, the claimant must prove a direct cause and effect between the fault and the harm that occurred. This excludes indirect damages. The amount of damages awarded will not generally exceed the amount of proved loss. This is the major reason why punitive damages are not permitted under French law. Direct damages recoverable under French law will cover what U.S. attorneys refer to as actual, consequential, and special damages and can include intangible damages, such as financial loss.

4.  Criminal Penalties

In addition to the specific fines provided for in the Commercial Code article R 330-2, other non-franchise-specific criminal offenses may apply in certain circumstances in connection with disclosure of information, such as swindling (escroquerie), which consists of obtaining funds or other services under false pretenses pursuant to article 313-1 of the French Criminal Code, false advertising (publicité trompeuse) defined in article L 121-1 of the French Consumer Code, or abuse of power (abus de position dominante) specified in articles L 122-8 of the French Consumer Code and 313-4 of the French Criminal Code (e.g., in the case of a meeting during which sale offers follow a simple commercial presentation, Criminal Supreme Court decision dated 1 February 2000).
B.  Who May Bring a Legal Action?

The purpose of the Loi Doubin is to protect the Franchisee. As a result, the Franchisee is the principal interested party who can bring a legal action against the Franchisor for failure to comply with the requirements under the law. In practice, all published case law refers to actions brought by Franchisees. However, the Franchisees’ successors or assigns, as well as creditors, if the Franchisee fails to actively pursue its rights itself, may theoretically also bring an action under Article 1166 of the French Civil Code. The authors are not aware of instances brought by the government or public competition authorities (e.g., the French Direction Générale de la Consommation, de la Concurrence et de la Répression des Fraudes) but, theoretically, this is possible. With respect to criminal sanctions (including the fines provided for in the Commercial Code article R 330-2), charges may be brought by the public prosecutor’s office or the Franchisee itself.

C.  Time Period for Commencing Legal Action

With respect to the fines referred to under Section IX.A.1 above, the statute of limitations is one year from the date of the violation [20 days before execution of the franchise agreement (i.e., the date the disclosure should have been made)]. However, non-franchise-specific offenses referred to under Section IX.A.4 above have longer statutes of limitations and may be brought after the one-year period.


With respect to a contract rescission action, Article 1304 of the French Civil Code provides that the limit is five years from the time the Franchisee discovered the facts (or should have known of such facts by making reasonable investigations) which would have led it not to contract had it been aware of the situation.

Actions for damages under tort liability are time barred after ten years (Article 2270-1 French Civil Code) from the time the damage occurred.

D.  Misrepresentations

Under contract law, a Franchisor will not be liable to a Franchisee for misrepresentations made by a Master Franchisee in a Disclosure Document. However, a Franchisor may be liable to a Franchisee in tort should the misrepresentations in fact be attributable be to the Franchisor. In case a Master Franchisee is sued by a Franchisee, the Franchisor may be forced by the Master Franchisee to join the suit to guarantee and indemnify the Master Franchisee.

E.  Enforcement by Government

The government and competition enforcement authorities have not in recent years been actively enforcing French franchise disclosure laws.
F.  Judicial Trends

Judicial trends in the past few years have increasingly recognized the unique aspects of franchising and the independence of Franchisees. The French Supreme Court has recently taken a position more favorable to Franchisees, in particular concerning the ownership of goodwill.

Regarding disclosure, French courts have, over time, shifted from form to substance. This shift appears to provide relief to Franchisors who no longer suffer the automatic retroactive cancellation of franchise agreements on the sole basis that the provisions of the Loi Doubin, because of their criminal and public policy implications, have technically not been respected. However, this should not incite Franchisors not to adhere to disclosure laws and risk a retroactive contract cancellation, even if the Franchisor retains, under this jurisprudence, the possibility of avoiding such cancellation by providing evidence that such failure to comply with the Loi Doubin disclosure requirements has not, under the circumstances of the case, prevented the Franchisee from entering into the contract with sufficient knowledge.

ABOUT THE AUTHORS


Rémi Delforge is one of the few lawyers in France appointed to the Experts Committee of the French Franchise Federation. As former European counsel for McDonald’s and Schlumberger, he often acts as outsourced European counsel and negotiator between franchisors and franchisees. He is a member of the Arbitration Panel of the Paris Arbitral Court (Distribution).

Delforge advises multinational companies, governments, hotel chains, SME, and sport federations wishing to expand in France, Monaco and elsewhere. He has published articles and is one of the practitioners who anticipated the position of the French Supreme Court regarding the effects of nondisclosure under the Law Doubin and the adaptation of international franchise contracts under French law. A regular guest speaker at seminars, he lectures on franchising and business expansion systems at business schools and universities.

Delforge has worked and lived in the United States, France, Italy and England and now resides in Nice, France. He speaks English, French, Spanish and Italian fluently. He is a graduate of the University of Paris Assas, University of Paris Sorbonne and Tulane Law School.

Gilles Menguy has qualified as Avocat au Barreau de Paris (1998) and Solicitor of England & Wales (2005). He is the founder and managing partner of the firm GM Avocats in Paris, a niche international franchise law practice composed of ten lawyers and staff. The firm has closed 17 cross-border franchise deals since February 2013, among which the Burger King master agreement and JV for France on 25 November 2013. Menguy has lived in the United States for 5 years and in Asia for 10 years, and speaks fluent English and French. He is a graduate from University of Paris Sorbonne and certified from Harvard Law School Program of Negotiation. Since 2011, he is Adjunct Professor in Franchise and European Distribution Law at University of Paris 10 (Nanterre).
1

