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I. INTRODUCTION
a. Twin Pillars of Bankruptcy Law
i. Discharge (debtor benefit): debtors get a fresh start

ii. Orderly Distribution of Debtor’s Assets (creditor benefit): ensures equitable, orderly distribution for creditors

b. Two Models of Bankruptcy

i. Liquidation (Chapter 7)

1. Debtor files case

2. All non-exempt assets turned over to trustee 

3. Trustee liquidates assets

4. Distributes cash made from liquidation

5. Debtor receives discharge of pre-bankruptcy debts

ii. Reorganization (Chapters 11, 12, 13)

1. Debtor files case but keeps assets

2. Debtor submits plan for repayment to creditors

a. Standard for Payment: at a minimum, what the creditor would get paid if there was a liquidation of assets on day of filing

b. Plan lasts 3-10 years 

3. At end of plan, debtor gets discharge

4. Basic Difference in Reorganization Chapters:

a. Chapter 13: individual debtor w/ steady income

b. Chapter 12: farmer reorganization

c. Chapter 11: Corporations/businesses OR individuals with substantial assets

5. Major Objections from Creditors to Reorganization:

a. Fear of not getting paid at later date

b. Unsecured Creditor: lost economic opportunity b/c can’t collect interest while repayment occurs 
c. Creditors (Secured vs. Unsecured)
i. Secured Creditors
1. Lends money to creditor and takes pledge of collateral to secure payment (i.e. a lien) 
ii. Unsecured Creditors
1. Receives no security for debts other than credit worthiness of debtor

a. i.e. credit card lender

2. Cannot take debtor’s property in event of default unless obtains judgment in court and gets sheriff to execute judgment 

d. Liens
i. Judicial Liens 

1. After judgment obtained in court, get official (i.e. sheriff) to seize and sell property in order to levy execution of judgment 

2. Garnishment: 

a. Action against party who has ppty of debtor (action against employer) (i.e. cash from bank; paycheck from employer)

ii. Statutory Liens
1. Certain types of creditors are favored under the law 

2. Automatically formed: if debtor owes any of these creditors money, the creditor automatically gets lien on debtor’s ppty w/o any action on behalf of creditor
3. Examples:

a. Mechanic Lien

b. Tax Lien

c. Inn Keeper Lien
iii. Trustee has power to void these types of liens in order to enlarge the estate and treat creditor like they really are  

e. Collection of Debts Outside of Bankruptcy
i. State Process
1. Get judgment 

2. Enroll/file judgment where debtor has assets

3. Sheriff Collection

a. Sheriff can only take what knows for sure belongs to debtor

b. Statutes: allow debtor to keep certain type/amount of ppty

c. Sheriff sells ppty 

f. Participants in Bankruptcy 
i. Trustee
1. Impartial administrator whose role encompasses not only mgmt of estate but extensive powers to investigate debtor’s affairs, to enforce the rights of the estate, and to participate in litigation involving estate’s interests 
2. Chapter 7

a. U.S. trustee appoints trustee from panel (list of lawyers who gov’t trusts)

b. Paid set fee AND a percentage of assets they administer

c. Can be replaced if creditors get together and vote to appoint someone else (usually only happens if large/complicated business bankruptcy)

3. Chapters 12 & 13

a. Standing permanent trustee

i. One person in certain district that acts as trustee (i.e. there is one person in MS who is standing trustee for all Chapter 12 & 13 cases)

ii. Lot less to do (no gathering of assets)

iii. Receives payments from debtor and distributes to creditors

4. Chapter 11

a. Trustee is debtor 

b. Leave management in power and allow them to act as trustee

c. Controversial: b/c in any case, trustee owes a fiduciary duty to creditors 
ii. U.S. Trustee
1. Gov’t official who works with AG

2. Several administrative responsibilities 

3. Important in Chapter 11 cases

4. Chapter 7: appoints/maintains list of trustees

5. May appear in any bankruptcy case for any reason
iii. Debtor
1. Passive role in Chapter 7; active role in Chapter 13
iv. Creditors
1. Defined in § 101 to include any entity who has a provable claim against the estate 

2. Claim established by filing proof of claim with bankruptcy court 

g. Note on Bankruptcy Code Organization
i. Sections that apply to all bankruptcy cases: 100s, 300s, & 500s 

ii. Spaces in code to allow for expansion and revision 

II. COMMENCEMENT & ELIGIBILITY FOR RELIEF
a. Voluntary Proceedings
i. Intro
1. Commenced under § 301 - vast majority of bankruptcy cases 

ii. Restrictions on Chapter 7 Filings
1. 2005 Revision: Congress goal was to force those debtors who are able to pay more to file Chapter 13 Reorganization suits so that creditors will receive more than they would if Chapter 7 Liquidation suits were filed 

a. Abuse for certain individuals to file Chapter 7 

2. § 707(b): 

a. Standard of Substantial Abuse - used to determine eligibility for individual to file Chapter 7 Liquidation Case 

b. Steps:

i. First, come up with Debtor’s current monthly income (is this gross or net?)
ii. Second, Multiply that number by 12 to get annual income 

iii. First Trigger Point: compare current annual income to median income to wherever the debtor lives

1. If annual income is less than median = debtor may file Chapter 7

2. If annual income is more than median = do means test

iv. Means Test: (pg. 40)
1. Take average monthly income and subtract governmentally defined average expenses (found on IRS website) for debtor’s area

a. Possibly a couple of other expenses (i.e. payments to support sick payment)

2. Subtract any secured debt (i.e. car loan, house)

3. Compare amount left over 

a. If amount leftover is less than  109.58 = can file Chapter 7

b. If amount is more than 181.67 = no Chapter 7

c. If amount is between 109.58 - 181.67 = multiply amount by 60 and determine whether it would then pay 25% of the nonpriority unsecured debt

i. If it would = fail means test and no Chapter 7

iii. Process

1. Petition is filed in bankruptcy court, order for relief is entered/arises
a. Bankruptcy court then has in rem jurisdiction over all of the debtor’s assets

2. Must file schedules w/ petition which outline:

a. All debtor’s assets

b. All debtor’s liabilities

c. All debtor’s ppty

d. All debtor’s creditors and their addresses 

i. If you fail to file schedules: Code requires court to dismiss UNLESS (In re Acosta-Rivera) court files nunc pro tunc (essentially an order excusing, in appropriate circumstances, the failure to do a certain thing) (an order that changes what happened then) 

3. Debtor must receive counseling about what bankruptcy means

4. Debtor must attend debt counseling classes

iv. Notes
1. See book for notes on Joint Cases, Foreign Bankruptcies, and Filing Fees

2. No need to show you are insolvent
b. Involuntary Proceedings
i. Intro
1. Extremely Rare: creditor initiated bankruptcy proceedings

2. Rationale: to ensure creditor gets some amount of collection rather than getting nothing later on

ii. Process
1. § 303 - In order to file:

a. First, must determine number of creditors a debtor has

i. If 12 or more creditors = at least 3 must join involuntary petition

1. The 3 creditors must have non-contingent, undisputed (i.e. no bona fide dispute of existence of claim or amount) aggregated claims of $13,475

ii. If less than 12, only 1 creditor is necessary to file

1. The 1 creditor must have $13,475 claim

2. Debtor can attempt to have involuntary petition dismissed 

a. Certain amount of time to oppose 

b. If debtor objects, creditors must demonstrate EITHER:

i. Debtor is not paying debts as they come due 

OR

ii. w/in 120 days before filing, a custodian, trustee, or receiver, has been authorized or appointed to take charge of all or substantially all of debtor’s assets
1. Basically, this is reference to state law proceedings that have already taken place

c. Decided by bench trial in bankruptcy court

3. Order of Relief Arises - and bankruptcy court has full jurisdiction

a. B/f this point = no collection by creditors allowed

4. Penalties for Dismissal (§ 303(i))

a. If court dismisses other than on consent by all creditors and debtor = court may issue penalty 

i. If commenced in bad faith = punitive damages allowed (include proximate (lost profits) dmgs)

iii. Special Issues
1. Farmer/Fisherman and Charity Orginization - cannot file involuntary proceeding against (Problem 2-8)
2. Secured Creditors can be one of the petitioning creditors for involuntary proceeding as long as no bona fide dispute of claim BUT the secured creditor’s amount will not be counted toward $13,475 unsecured aggregate amount (Problem 2-9)

3. “Not paying debts as they come due” - no bright line rule of meaning (case by case basis; balance each claim and the amount of each claim) (Problem 2-10)

4. In Re Lough - to determine if debt is subject to bona fide dispute, the balancing factors test found on page 256

5. Bald denial of liability (i.e. that debtor owes debt) is not enough and does not amount to bona fide dispute to thwart involuntary action

c. Debtor’s Eligibility for Relief (pg. 65)

i. Municipalities and Chapter 9
1. Municipalities or gov’t entities may file under Chapter 9 to reorganize affairs

ii. Family Farmers and Fisherman and Chapter 12
1. Only family farmers and family fisherman with regular income may file under Chapter 12

a. Definitions try to keep large corporate farmers from filing/taking advantage of Chapter 12 (§ 101)

iii. Individuals and Chapter 13
1. Individual Reorganization chapter 

2. Must owe less than around 300K

a. Spouses - aggregate debts must fall under 300K 

3. Logic - want people w/ lots of debt to file Chapter 11 where creditors have much more control

iv. Most Everyone Else and Chapters 7 and 11
1. Nearly interchangeable chapters 

2. Formulas for Eligibility

a. Chapter 7 = (All Persons) - (individuals who cannot pass the means test + railroads + domestic insurance companies & banks + foreign insurance companies & banks)

i. No RRs, Insurance companies, banks or individuals who can’t pass means test

b. Chapter 11 = All Chapter 7 Debtors + RRs - (stockbrokers & commodity brokers)

v. Special Issues (Problem 2-14)
1. Is an HMO an insurance company?

a. Some: yes

b. Others: no

2. Individuals can file Chapter 11 actions

3. Partnerships: included as persons 

4. Greeting Card Company: can file Chapter 11

5. Bank Holding Company: Can file Chapter 7

6. Charitable Organization: can file either Chapter 7 or 11 voluntarily 

d. Limitations on Repeat Filings (pg. 68)

i. Problem: Individuals want to repeatedly file in order to perpetuate the automatic stay where creditor activity must cease 

ii. Section 109(g):

1. (1): cannot be debtor if you have been the debtor w/in the previous 180 days and case was dismissed b/c of willful failure to abide by orders of the court

a. In Re Montgomery: debtors failed to attend creditors meeting (required by § 341 - where creditor or party in interest examines the debtor about anything relevant to the case (i.e. debt assets, liabilities, petition, ppty of the estate))

i. Court - held this was a failure to abide by orders of the court and debtors were not eligible to file for 180 days (not every court would find this meeting was order of the court)

2. (2): Cannot be debtor for 180 days if the debtor requested & obtained a voluntary dismissal of the earlier case following the filing of a request for relief from the automatic stay provided by § 362

a. In Re Sole (pg. 71): basically said that dismissal has to have some causal connection to filing of relief (which really doesn’t follow the plain language of the statute BUT does follow the spirit of the statute) 

iii. The Automatic Stay Connection
1. 2005 Amendments amended § 362 (automatic stay section) in ways similar to § 109

a. § 362(c)(3)(A): if debtor files case w/in 1 year of another case which was dismissed, the automatic stay in the second case expires after 30 days UNLESS the debtor or an interested parties moves to extend it (as long as not Chapter 7 case dismissed under 707(b))

i. Effect: People don’t get automatic stay protection if they have previously filed bankruptcy case that was dismissed w/in previous year = they may go ahead with bankruptcy just without automatic stay protection
III. THE BANKRUPTCY ESTATE (chp. 3; pg. 77)
a. § 541
i. 541(a): Upon filing of Bankruptcy petition, an estate arises (by operation of law) and contains “all legal and equitable interests of the debtor in ppty as of the commencement of the case”
1. Examples: catcher’s mitt lent 30 years earlier = part of estate; hunting dog = part of estate; personal pet = part of estate 

2. Estate includes whatever interest the debtor has in ppty 

3. Broad definition of estate is intended to capture ALL ppty of the debtor

ii. U.S. v. Whiting Pools, Inc. (pg. 78)

1. Facts: 

a. Pool cleaning business

b. Owner is behind on taxes 

c. IRS gets a tax lien and seizes the equipment of Whiting Pools but had not yet sold the ppty 

d. Owner files bankruptcy (Chapter 11) and asks court to order IRS to return the ppty (as it is now ppty of the bankruptcy estate) 

2. Holding:

a. Court holds that broad scope of reorganization estate includes ppty repossessed by a secured creditor

b. Debtor is owner after seizure and prior to sale (i.e. debtor still has interest in seized ppty as long as not sold) 
c. Ownership in ppty is transferred only when the ppty is sold to a bona fide purchaser at the tax sale

iii. § 541(a)(5): Included Ppty Acquired Post-Bankruptcy
1. Operates to bring w/in estate ppty in which the debtor’s interest arose after the commencement of the case 
2. Any interest in ppty debtor acquires postbankruptcy by inheritance, through a ppty settlement or a divorce decree, or as beneficiary of a life insurance policy is ppty of the estate as long as the debtor acquires or becomes entitled to acquire that ppty w/in 180 days after commencement of the case
iv. Bankruptcy Clauses
1. Restrictions frequently thrown in to Ks, deeds of ppty, security agreements to keep the ppty out of the bankruptcy process by vesting ppty in someone else in case of insolvency

2. Condemned and invalidated by bankruptcy code

a. § 541(c) is one example 

v. State Issued Licenses
1. Issue: are state issued licenses (i.e. liquor, casino, etc…) ppty of the estate?

2. Many states say these types of licenses are 1) non-transferable & 2) not property
a. Claim the license is not ppty but a privilege to do something 

3. If it is considered ppty = it can be sold by the trustee to satisfy claims

a. If the regulating authority is able to sell transfer the license in disregard to bankruptcy estate = they are arguably subverting the distributional goals of bankruptcy code

4. Split: on the issue of whether liquor licenses are ppty 

a. In re Chris-Don, Inc. (pg. 86) = held that liquor license was not ppty

b. Others = hold that these licenses are ppty b/c the states treat them as such (i.e. transfer them)

5. In re Federal Communications Commission
a. FCC cancelled radio license when the licensee failed to make payments to FCC pursuant to amount due via the auction at which it procured the license

i. The FCC then sold the license to another w/o the approval of the bankruptcy court 

ii. FCC disallowed but on other grounds = court never determined if FCC whether it had acted w/in its regulatory power 

6. Rule: Gov’t can exercise its regulatory power over a license as an exception to the automatic stay BUT if what it is really trying to do is collect a debt/fine = it violates the automatic stay 
7. State Laws on Transfer of Liquor Licenses: many states prohibit transfer of liquor license until all delinquent tax liabilities owed to state are satisfied

a. Arguably turns state into secured creditor b/c no lien in license 

vi. Third Party Interest in Ppty
1. Estate (trustee) takes ppty of the debtor subject to any third party’s interest in that property 

a. Example: debtor owns a home w/ 200K mortgage; home has 100K in equity (worth 300K); bankruptcy filed

i. Home is part of estate BUT it is subject to the mortgage (so the mortgage company, who has a secured interest, will get their money)

2. Rationale: if this were not the case and the code changed pre-existing ppty rights, it would give incentives to unsecured creditors to initiate bankruptcy proceedings in order to take advantage of secured creditor value

3. Chicago Board v. Johnson; Butner = cases that illustrate this 

vii. Lottery Winner Example:

1. Debtor buys lottery ticket then files a petition for bankruptcy; after petition is filed = debtor wins the lottery

a. Debtor argument = ticket was only worth a couple of dollars and only gained value after the petition (only has to reimburse for value of ticket)

b. Creditor/Trustee argument = ticket was proceeds from estate money 

c. Split: 

i. Some would hold not part of estate

ii. Others (Czar) =  believe 541 was written so broad that it should be included 

1. Lottery ticket = contingent interest in lottery winnings = so should be included in estate 

b. Postpetition Earnings from Personal Services (§ 541(a)(6)) (pg. 92)
i. § 541(a)(6): Earnings performed by an individual debtor after commencement of the case are not part of the estate (essential to “fresh start”) 
1. Issue: room for argument about what actually constitutes postpetition earnings 

a. If earned prior to filing but not received until after filing = it will be part of the estate

i. Example: work for 2 weeks, file bankruptcy the day before paid for 2 weeks of work, receive check day after file = pay is part of estate b/c based on prepetition services

b. Bonuses and Commissions: employee argues bonus in discretion of employer vs. a commission which is usually contractual 

i. If company not under obligation to pay bonus = probably not part of estate 

2. Postpetition earning exception = only applicable to Chapter 7 

a. In reorganization cases = post-petition earnings are part of estate

c. Limits on Property of the Estate (pg. 93)
i. § 541(d): reminds that if the debtor hold only legal title to the ppty and has no equity interest in the ppty, only the legal interest and not equitable interest becomes ppty of bankruptcy estate
1. Arguably superfluous b/c 541(a) says “all of debtor’s legal and equitable interest” is included in estate 

2. No doubt this applies to express trusts (such as mortgages)

a. Example: if debtor has no equitable interest in ppty but only legal title = estate only includes legal title NOT equitable interest of mortgage company

3. Constructive trusts in bankruptcy proceeding:
a. Constructive trust = remedy imposed by court on wrongdoers or others who have been unjustly enriched 

b. In re Omegas Group, Inc.: court held that constructive trusts are not recognized (will not impose) in bankruptcy 

i. Court held that constructive trust is equitable remedy and therefore not ppy at all
ii. Rationale: if allowed, it would subvert the distribution as it relates to unsecured creditors 

iii. Example: if someone gets property through fraudulent conveyance, the transferor would be treated as a general unsecured creditor (whereas if someone stole something, they would not have title to it and it would not be property of the estate) 

d. Exclusions from Property of the Estate (pg. 104)
i. § 541(c)(1): provides that efforts to shelter ppty from becoming part of the estate (i.e. putting provision in agreement/transfer instrument) will generally be unsuccessful 
ii. § 541(c)(2): allows spend thrift trusts to be excluded from bankruptcy estate

1. Spend Thrift Trust = trust created in such a fashion that neither the beneficiary nor his creditors can reach the ppty in the trust until distributions are made to beneficiary 

2. Extremely important provision for bankruptcy planning 

a. Instruct clients to shelter as much as possible in these accounts

3. Includes ERISA qualified plans = plans that most retirement plans are set up now 

a. Key: anti-alienation provisions found in ERISA plans

i. Individual cannot touch property until specific time (only exceptions for early withdraw = 1) first time home buyer or 2) domestic relation problems)

4. Patterson v. Shumate: 

a. Illustrates that ERISA plans are covered under 541(c)(2)

5. Even sole shareholder in corporation can qualify as employee for ERISA purposes 

e. Exemptions and Lien Avoidance (pg. 113)
i. Basic Principle: Some property is exempted so the debtor is not left standing naked in the streets 

1. Examples: pots, pans, clothing, tools of the trade, MS = electronic equipment, wedding rings, family bible, homestead, etc…

ii. § 522(d): Federal Exemption Statute (see code for all)
1. (1): 20K in debtor’s aggregate interest in residence 
2. (2): debtor’s interest, not to exceed 3K, in one motor vehicle
3. (4): $1350 in jewelry 

iii. State vs. Federal Exemptions
1. Comprimise struck b/t use of Fed and State Exemptions

a. Feds provided their own exemptions (§ 522(d)) but allowed states to opt out of Federal Exemptions to cover debtors in their own state

i. 30 states have opted out (in other states = use Fed exemptions) 

2. SCrt = this non-uniform standard is constitutional 

3. In 2005 = revisions to § 522 to cut back on debtors taking advantage of overly generous state exemptions (see 522(p) & 522(b)(3) below)
iv. § 522(p): If you acquire real ppty in state where the exemptible amount is greater than $136,875, you may not exempt more than $136,875 if you acquired the interest w/in the preceding 1215 days (3 years, 4 months) 

1. Congress is limiting people taking advantage of generous state homestead exemptions (for the express purpose of exempting property)

2. Person must sit on ppty for at least 3 years before filing bankruptcy to take advantage of generous homestead exemptions 

v. § 522(b)(3): (choice of law provision) If you have filed bankruptcy where you use state law exemptions, you can use the state law exemption as long as you have been domiciled in that state for the proceeding 730 days (two years) 

1. If the debtor has been domiciled in one state for two years = they may use that state’s exemption laws

2. If the debtor has been domiciled in more than one state for that two year period, then go back to the two year point, and determine where the debtor was domiciled during the 180 days prior to the two year mark

a. If debtor was domiciled in one state for that 180 days = use that state’s exemptions laws

b. If debtor was domiciled in more than one place for that 180 days = use the exemption laws form the state where the debtor lived for the longest during the 180 days
3. Rationale: this will keep people from moving to a state and immediately just to take advantage of that state’s exemption laws

a. i.e. to stay in a state for almost two years = the debtor is not moving there just for the exemption laws 
vi. § 522(o): a homestead exemption may be reduced by any amount put into the homestead w/in the last 10 years w/ the intent to hinder, delay, or defraud creditors 

1. Crucial Point: clash b/t idea that using exemptions to plan financial affairs in anticipation of bankruptcy to protect assets VS. idea you can’t hide assets from creditors fraudulently 

a. Split: two cases where professionals did the same thing = put their money into accounts that were protected for bankruptcy 

i. Trustee in both cases argued it was impermissible attempt to shield assets w/ intent to hinder, delay, and defraud creditors

ii. Two Panels of 8th Circuit: reached completely opposite conclusion the very same day 

b. Lesson: don’t do anything that is clearly done to defraud creditor by way of exemption

vii. Exemption Example: Problem 3-12:

1. State law gives homeowners 10K exemption for homestead 

2. Client has home worth 75KI and 50K mortgage

3. In bankruptcy = mortgage holder will get house to sell or 50K in cash

4. Of the 25K in equity = debtor will keep 10K, and the other 15K in equity leftover will go to trustee for creditors 

a. Trustee will either get 15K in cash from sell or if debtor gets loan for 15K 

viii. § 522(e): a waiver of exemption clause executed in favor of a creditor (i.e. in contract) that holds an unsecured claim against the debtor is unenforceable 
ix. Valuation of Ppty for Purposes of Exemption (not really in book)

1. Fair Market Value 

a. Different standards though:

i. Willing buyer/willing seller 

ii. Wholesale market

iii. National market

iv. Retail

v. Firesale 

b. Open question: split of authority on valuation

i. Trend = willing buyer/wiling seller (like want-ad standard)

x. § 522(f): Availability of Judicial Liens & Security Interests:  

1. Debtor can avoid certain types of liens and security interest in otherwise be exempt properties 
2. Liens the debtor may avoid (b/c they would otherwise be exempt:

a. Judicial liens

b. Non-possessory, non purchase money liens in

i. Household furnishings, household goods, etc…

3. Debtor may not avoid liens for: child support, alimony, or maintenance 

4. Rationale: judicial lien hlder who has not foreclosed the lien is basically an unsecured creditor & the code says that unsecured creditors share (plus the debtor should be able to take advantage of exemptions)

5. Certain consensual liens can also be avoided (i.e. household goods, tools of trade) 

a. Example: lawyer is in trouble and needs to borrow money; bank will only lend with collateral; lends on lien on law books (which are exempt as tools of trade) = this section allows the debtor to wipe the lien off of these law books 

b. Competing Principles: code protection of secured creditors vs. idea of fresh start with bare essentials 

f. Claiming the Exemption (pg. 120)
i. § 522(f): debtor must list the ppty  he/she claims as exempt 
1. Trustee has specific amount of time to challenge exemptions (i.e. 30 days) 
2. Unless a party in interest objects = ppty on list is exempt 

ii. Taylor v. Freeland & Kronz (pg. 121)
1. Case is an example of how the code is strictly construed 

a. i.e. if code says A B & C, you can’t add D

2. Creditor given 30 days to object to an exemption but did not object to claimed exemption in lawsuit

3. After lawsuit claimed to be successful, trustee attempted to object exemption (after 30 days)

4. Court held: 30 day limit strictly construed, since no objection to exemption w/in 30 days = ppty exempt

iii. Valuing Exemptions (Problem 3-22)
1. Problem: sometimes, when claiming exemptions, the debtor will not know the value of the ppty so they will value it at some nominal amount (i.e. 1 dollar) and then later on attempt to revise later when actual value of ppty known

a. Split: 

i. Some courts will hold that you are only able to exempt the value you calimed initially (and amount over that value goes to the estate

ii. Other courts will allow you to go back nuc pro tunc and change value 

iii. SCrt likely to decide this issue 

1. It might be better to claim unknown exemption

IV. THE AUTOMATIC STAY (chp. 4; pg. 131)
a. The Nature of the Stay (pg. 131) 
i. Introduction:

1. Basic Idea: debtor needs a breathing spell when he filed bankruptcy to assess: 1) what ppty is part of the estate & 2) what claims will be asserted 

2. Automatic Stay: once bankruptcy has been filed, all efforts to collect debt must stop (legal or otherwise) 

3. Code Sections: 

a. 362(a) = contains the automatic stay

b. 362(b) = exceptions from the stay

c. 362(d), (e), (f) = applications for relief from the stay take the form of a motion under one of these subsections 

ii. § 362(a): the filing of a bankruptcy petition operates as a stay of --

1. Commencement or continuation of any other action against the debtor
2. Enforcement, against debtor or ppty of estate, of judgment obtained b/f commencement of case
3. Any act to obtain possession/exercise control over ppty of estate
4. Any act to create, perfect, or enforce any lien against ppty to the extent that such liens secures interest that arose b/f commencement of case
5. Any act to collect, assess, or recover a claim against a debtor that arose b/c case
6. (basically any collection activity must stop)

iii. Scope of Stay
1. Applies to creditors and non-creditors (even courts) (i.e. basically involves ANYONE who is trying to collect debt)

2. Applies to ALL forms of bankruptcy 

b. § 362(b): Exceptions from Stay
i. Basic Idea: Congress has decided that some things are more important than the fresh start and therefore are not violations of the automatic stay 
1. Arguably, the things below are violations of the stay b/c they cost money 
ii. Exceptions from the Stay:
1. Criminal Actions or Proceedings
a. Caveat = if criminal action boils down to trying to collect debt (i.e. someone is accused of writing bad checks around town)
2. Collection of Domestic Support Obligations
3. Domestic Support Obligation Actions or Proceedings
4. Action to perfect or maintain interest in ppty (Unexpired Grace Period for Perfection)
a. Exam = he would have to tell us there is a grace period under state law
5. Proceeding charging debtor with having chemical weapons
6. (4): Gov’t action to enforce Gov’t police or regulatory action 
a. Key Question = is gov’t truly exercising a regulatory power OR are they simply collecting a debt
i. Gov’t can’t disguise debt collection as exercising police power
b. Example: Environmental regulation; gov’t has extraordinary power; injunction for dumping poison in rivers; can also get injunction for you to stop and clean up what you have already polluted; if you refuse, gov’t can clean and present you with bill
i. Gov’t injunction that says no more pollution = valid exercise of regulating power (and not violation of automatic stay
ii. Gov’t enters land, cleans up, and presents you with bill seeking repayment = not w/in regulatory power and violation of automatic stay b/c simply trying to collect debt
iii. Positive injuction requiring debtor to clean up mercury himself (debtor = it is violation; gov’t = regulatory power)
1. Split:
a. 3rd Circuit = w/in exception of police/regulatory power and NOT a violation of stay
b. Other Courts = positive injunction that requires debtor to spend money = not exception and IS a violation (b/t gov’t simply trying to collect money for something they don’t want to do
7. Actions for w/holding, suspension, or restriction of driver’s license, professional or occupational license, or recreational license
8. Tax Actions (i.e. auditing, etc…) 
9. (Did not list all provisions, see § 362(b) for all)
iii. Example (Problem 4-2)
iv. Example (Problem 4-3)
1. DO THESE PROBLEMS WITH TEACH MANUAL
c. Violation of Automatic Stay 
i. Majority/Traditional Rule: any action taken in violation of the automatic stay is VOID
1. Void = the action simply must be undone 
a. Example: debtor files bankruptcy at 9 a.m.; house is sold at auction at 10:10 a.m. 
i. Under the void rule = the house must simply go back (the transaction must be undone)
ii. Minority/5th Circuit Rule: any action taken in violation of the automatic stay is VOIDABLE
1. Voidable = court determines: had the proper procedure been followed/filed (i.e. if creditor had come to bankruptcy court and asked that the stay be lifted) would the court have lifted the stay and let the creditor go forward?
a. If Yes: As long as the creditor was acting w/o the knowledge of bankruptcy challenge = the court will NOT undue creditor action 
i. Rationale: efficiency, if they could have gotten stay lifted anyways
ii. Court is saying the void rule is inefficient in a great number of cases
1. Example of Inefficiency: properly conducted auction in violation of the stay; then take sale back; then go back and ask judge for lift of stay; judge says yes; and then house is sold again
iii. Determining if Court Would have Lifted Stay:
1. See § below on § 362(d) (reasons why court would grant relief from automatic stay)
a. For cause
b. No equity
c. Single Asset Real Estate, etc…
d. Lifting the Stay (Relief from the Stay) (pg. 145)
i. § 362(f): Irreparable Damage: allows court to lift stay w/o hearing in order to prevent irreparable damage of an entity in ppty if such interest will suffer the damage b/f there is an opportunity for notice and a hearing 
1. Example:  collateral is losing value b/c of dramatic market collapse 
ii. § 362(d): On request of party and after notice and hearing, court shall grant relief from stay for:
1. (1): For Cause, including lack of adequate protection
a. Most often used by secured creditors to argue that they should be permitted to get their collateral and sell it 
b. Lack of Adequate Protection: referring to secured creditors who have a lack of adequate protection of their security interest
i. Example: value of car is going down in value every sing day and secured creditor needs to get ppty to protect (but for the fact that bankruptcy was filed, the creditor could go get and sale today) 
ii. Another Example: house is not insured; creditor will argue that even though it is not going down in value, they should be able to get house to insure/protect their ppty 
iii. Example: habitual bad/drunk driver smashing up car that creditor has secured interest in
2. (2)(a): ppty in which the debtor has no equity & (2)(b) ppty is not necessary to an effective reorganization 
a. Rationale: if debtor has no equity in the ppty, there is nothing for the trustee to capture in order to distribute to all creditors (thus, no reason to keep it in estate)
b. Effective Reorganization Rationale: important to leave ppty to debtor that is necessary to reorganize 
i. Example: important to leave Delta airplanes so they could reorganize their business even if they have no equity in the airplanes 
3. (3): single asset real estate; stay will automatically be lifted in 90 days after filing of bankruptcy OR 30 days after court has decided it is single asset real estate (whichever is later) UNLESS (a) the debtor has filed a plan of reorganization that has a r’ble possibility of being confirmed w/in a reasonable time OR (b) the debtor has commenced monthly payments that (i) may be made from income generate by or from the ppty to each creditor whose claim is secured by such real estate, and (ii) are in an amount equal to interest at the then applicable nondefault contract rate of interest on the value of the creditor’s interest in the real estate 
a. Applies to single asset real estate (i.e. condos, hotels, etc…) 
i. Majority of Chapter 11 cases filed
b. Basic Idea: Congress wants to protect these types of cases by providing that the court should lift the stay quicker in this type of case (i.e. 90/30 days)
c. If NOT single asset real estate = does not apply at all (§101 definition) 
i. Boat Marina = courts split on whether this is single asset real estate
ii. Subdivision being developed that is split by state park = single project is covered in definition = so included if can be proven that it is a single project 
4. (4): (Not Responsible For This on Test): Basically penalizes debtors who make multiple bankruptcy filings 
5. 362(e): If court does nothing for 30 days after the request is filed = the stay is terminated UNLESS the court after notice and hearing, order such stay continued
a. Notwithstanding any continuation by court, the stay will terminate 60 days after a request is made by a party in interest (unless there is final decision by court w/in 60 days OR all parties agree OR court extends time period for good cause) 
6. SUM UP:
a. 362(d)(1) & (2): crucial for majority of lift stay motions
b. (3): important for specific cases - particularly Chapter 11
c. (4): smaller cases to stop serial filings 
7. Relation to Void/Voidalbe Rule: Remember, some courts will look at 362(d) to determine if they would have lifted the stay and if they would have MIGHT NOT UNDUE creditor action even if violated the stay (voidable) 
8. Examples of Lifting (problem 4-5) (pg. 145):
a. Facts: owned car used to get from work; borrowed 18K to purchase; made some payments; filed Chapter 13; still owend 12.5K; current value of car = 8K; Financing company makes motion to life stay
i. Equity in car? NO
ii. Court will not lift stay here b/c debtor needs automobile to get to his job to generate money for Chapter 13 plan
1. Creditor will argue for lift stay if car is not necessary (i.e. buses in town)
iii. What if he is bad driver, always gets drunk and smashes the car? Judge will probably lift stay under (d)(1) to adequately protect ppty
iv. If debtor gets ppty insurance in amount that ensures creditor will get paid? Judge will probably say this is enough protection (but creditor can still argue for lift for adequate protection)
v. FILL IN FROM TEACHERS MANUAL
e. Bank Accounts and The Automatic Stay: Setoffs (pg. 142)

i. Setoff: subtraction of one debt from another
ii. Idea: if I owe you a debt and you owe me a debt, it makes sense to write off the two amounts and the person who owes the net amount to write one check for that amount
iii. Bank Accounts; when you loan a bank money, you are treated as a creditor and the bank is the debtor 
1. If you then take out a loan from the bank, you are the debtor and they are the creditor
2. If you default on loan, the bank will have the right to setoff the amount you owe them, with the amount they owe you (i.e. your account balance)
iv. Rule: the right to setoff is stayed upon the filing of a bankruptcy case 
1. Administrative Freeze: not a violation of the stay 
a. Thus, bank is free to put a freeze on account so debtor cannot take money
b. Rationale: freeze just maintains status quo until one party goes to court where court will decide what will happen with regard to setoff
V. CLAIMS (chp. 5; pg. 157)
a. Intro 
i. Claim (§ 101(5)): right to payment, whether or not such right is reduced to judgment, liquidate, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured, or unsecured; or . . . right to an equitable remedy for breach of performance if such breach gives rise to a right to payment, whether or not such right to equitable remedy is reduced to judgment, fixed, contingent, matured, unmatured, disputed, undisputed, secured, or unsecured. 
ii. Rationale for Broad Definition: 
1. Pro-Debtor Explanation = a completely clean slate 
a. Wipes out all possible claims and results in complete fresh start
b. Allowance of Claims Generally (pg. 158)

i. Process:
1. When debtors commence case, they must file schedules listing their assets and liabilities
2. Must provide a list of their creditors’ name and addresses (so notice can be sent) 
3. Creditors must submit proof of their claim against debtor 
a. Initial notice sent to creditor will include proof-of-claim form that creditor can complete and file with the court 
b. Proof of claim is prima facie evidence of a claim
4. Then, trustee has obligation to step into shoes of debtor and assert any defenses the debtor may have asserted for any claim that warrants defense 
ii. § 502(a): in the absence of an objection to the proof of claim, the claim is allowed and the claimant may participate in the bankruptcy process
iii. § 502(b): Potential Objections & Limitations: Claim will be allowed, except to extent that --
1. (1): such claim is unenforceable against the debtor and ppty of the debtor, under any agreement or applicable law for a reason other than b/c such claim is contingent or unmatured 
a. Meaning: all of the nonbankruptcy defenses to claims are available in bankruptcy 
i. Example: creditor filed claim for sale of realty to debtor but debtor signed no writing evidencing the transaction = claim is objectionable under SoF 
2. (2): such claim is for unmatured interest 
3. (6): (limits the amount of a claim on a breached lease)
a. Cannot claim damages in amount of rent for entire term of lease
b. Claim limited to the greater of one year of lease payments or 15% of the remaining term of the lease as long, with a three years cap (thus three year limitation would come into play when the remaining term of lease exceeds, say, 20 years)  
c. Rationale: Congress’s way of saying LL has duty to cover  
c. Estimation of Claims (pg. 160)
i. § 502(c): permits bankruptcy court to estimate contingent and unliquidated claims if it would take too long to finally determine value of those claims 
1. Example: creditor may assert an antitrust claim against debtor that would require substantial and lengthy litigation to resolve 
ii. Court Analysis: 
1. First: court will first determine what the claim is worth
2. Then: court should consider possible defenses
3. Then: court should consider, given those defenses, what the chance of P prevailing in cause
4. Then: court should take the maximum amount a claim would be worth, then multiply by the % that it will succeed = estimation of the claim
a. Example: debtor injures P in car accident; D has a couple of defense (comparative negligence, etc…)
i. Max amount P could win = 100K
ii. Given defenses, likelihood P will win = 50%
iii. Estimation of claim = 50K 
d. Secured Claims (pg. 161)
i. Secured Claim: claim for which the creditor holds a lien on ppty in which the estate has an interest or creditor has a right to setoff against the debtor 
ii. Extent of Secured Claim: claim is secured to the extent of the lessor of the amount of the outstanding indebtedness OR the value of the ppty
1. Oversecured: creditor has security interest in ppty that is less than the value of the ppty 
a. Oversecured creditor will have once claim: the principle they are owed plus prepetition interest and any K legit fees (i.e. atty’s fees, etc…)
b. Example: debtor owes creditor 10K; creditor has security interest in the car; automobile is worth 15K; creditor has secured claim of 10K
2. Undersecured: creditor has security interest in ppty that is more than that what the ppty is worth 
a. Bifurcation of Claims: 
i. Secured claim to the extent of the value of the ppty
ii. Unsecured claim for the deficiency (b/t the value of collateral and total amount owed
b. Example: debtor owes creditor 10K; creditor has security interest in car; automobile is worth 6K; creditor has secured claim of 6K and unsecured claim of 4K 
3. Oversecured vs. Undersecured: 
a. Oversecured claims may get payment of interest and fees 
b. Udnersecured claims = no payment of interest or fees 
iii. Unsecured Payment Fees and Cost of Collection of Claims
1. Split: over whether unsecured claims can add postpetition atty’s fees/cost of collection to claims 
a. Some allow
b. Most do not allow 
iv. United States v. Ron Pair Enterprises, Inc. (pg. 162)
1. Illustrates how SCrt handles statutory interpretation under the colde
2. Issue: treatment of a nonconsensual lien in bankruptcy (i.e. tax lien) 
a. Holding: creditor is not entitled to receive postpetition interst on a nonconsensual oversecured claim 
v. General Rule: holder of secured claim is entitled to either a return of the collateral OR the full payment of the secured claim 
1. If payments to occur over time: entitled to “present value” = essentially means that interest must be paid b/c not being paid in full immediately 
vi. Problem 5-5: WORK THIS PROBLEM IN MANUAL 
vii. Consumer Cases: the valuation the courts are encouraged to use is replacement value 
1. Replacement Value = the price at which a willing buyer and willing seller would arrive at if neither of them HAD to make the deal (i.e. not under gun) 
a. Not bluebook value
b. Probably not debtor’s personal opinion of value
c. Probably not price of automobile on dealer’s lot
d. Newspaper ads for similar cars = closer but not exactly
viii. Oversecured Problem (problem 5-8):
1. Trustee takes over ppty in estate and it causes trstuee to incur expenses (i.e. feeding exotic animal that is party of estate) AND it is an oversecured interest 
2. Issue: who bears the cost (the general pool of unsecured creditors (by trustee paying out of estate) OR the creditor) = the secured creditor bears that cost 
e. Priority Claims (pg. 169)
i. § 507: contains a list of some unsecured creditors that receive priority treatment over other unsecured creditors 
1. Note on List: organized in a way that they have priority in the order they appear in the code (and each category must be paid in full before the others that come later may be paid at all) (
a. Two general categories: social policy reasons & bankruptcy reasons 
2. (a)(1): domestic support obligations
3. (a)(2): administrative expenses 
a. Expenses that are necessary for the administration of the bankruptcy case (i.e. if trustee hired law firm to represent in some necessary litigation for the case)
4. (a)(3): (don’t worry about this one)
5. (a)(4): wages of employees of a debtor (for 180 days before bankruptcy, up to a certain limit)
6. (a)(5): employment benefit claims
a. Any obligation debtor/employer has to fund employee contribution plan (up to 10K and can go back 6 months) 
7. (a)(6): allowed unsecured claims of persons (A) engaged in production of grain, against a debtor who owns or operates a grain storage facility OR (B) engaged as fisherman against a debtor who has acquired fish produce in operating fish produce storage or processing facility, but only of $5,400 per indivual
a. Basically farmers and fisherman receiving benefits in very specific circumstances (i.e. when they have sent their product to some storage facility = they will have priority) 
8. (a)(7): unsecured claims of individuals, to extent of $2,425 for each individual, arising from the deposit, before the commencement of the case, of money in connection w/ purchase, lease, or rental of ppty
9. (a)(8): tax claims 
a. Basically all possible tax claims owed to ANY branch of gov’t
10. (a)(9): (don’t worry about this one)
11. (a)(10): allowed claims for death or personal injury resulting form operation of motor vehicle/vessel if such operation was unlawful b/c debtor was intoxicated from using alcohol, a drug, or another substance 
a. Bike = not a motor vehicle 
b. Four wheeler = probably so 
12. NOTE: if there is anything left after these priority claims = the rest of the unsecured creditors will receive a pro rata share 
f. Recap of Distribution Scheme (Chapter 7):
i. First, Secured creditors will get their collateral/value
ii. Then, Priority unsecured creditors (by category)
iii. Finally, Unsecured creditors on pro rata basis 
1. Example of Pro Rata: total of 1 million in non-priority claims = estate has 100K after all priority claims paid; each creditor will receive 10% (.10 on the dollar) 
g. Future Claims (pg. 171) 
i. Contingent Controversy: most controversial adjective in definition is “contingent” 
1. Contingent = claim based on the happening of a future event, which even may or may not occur 
2. Example: piper aircraft wants to file bankruptcy & wants to get rid of any claims on aircraft that fail (that were manufactured after accident) even if that accident occurs after filing of bankruptcy
a. Piper will argue that wrongful death caused by aircraft prior to aircraft filing is a contingent claim as of the filing of the bankruptcy case (and is thus barred from being brought later)
b. Problem: notice = how would future victims know they would have contingent claim?
i. Solution: court appoints a “future claims representative” whose only job is to voice the interests of those future claimants 
1. Usually money is set aside for these 
ii. If a future claims rep is appointed = they have done enough to discharge these claims 
ii. In Re Jensen (pg. 180)
1. Court is struggling w/ the notion of the outer limit of contingent claims
2. Court lays out two approaches for determining whether claim was contingent at time of filing of bankruptcy:
a. Relationship Test: court will require that there be some relationship b/t the creditor and debtor’s product/service b/f bankruptcy
b. Conduct Test: (broader) court will determine if the claim being asserted is in some way relatable to the prepetition actions of the debtor
i. If so = they would have prepetition claims against debtor that could have been discharged (i.e. people killed in Piper aircraft)
3. Remember: cannot discharge w/o fulfilling due process requirement 
a. So this distinction is probably not that important 
b. You must notify someone b/f you can take away their ppty right
i. Best can do in most cases is say they had constructive notice through trustee in process that sets aside pool of funds for future claims 
VI. DISCHARGE (chp. 6; pg. 189)

a. Intro
i. Two things to note about discharge
1. There are grounds in the code that can lead to a global denial of discharge (i.e. no discharge of any debts) (§ 727)
2. There are a laundry list of debts that are not dischargeable in bankruptcy (i.e. student loans, DSOs, taxes, etc…) (§ 523)
b. Global Denial of Discharge (pg. 190)
i. § 727(a): The Court shall grant the debtor a discharge, UNLESS --
1. (1): debtor is not an individual
a. Rationale: corporation (LLC, business entity, etc…) does not exist after a Chapter 7
2. (2): debtor, with intent to hinder, delay, or defraud creditor has transferred, removed, destroyed, mutilated, or concealed --
a. (A) ppty of the debtor, w/in one year b/f filing the petition OR
b. (B) ppty of the estate, after the date of the filing of the petition
i. Tveten (pg. 191)
1. Facts: doctor had lots of debt; goes to lawyer; lawyer tells him to put money in specific fund allowed for fraternal organization; t’ferred 700K in non-exmept assets to exempt assets of Lutheran Brotherhood fun
2. 8th Circuit: held that doctor violated § 727 despite a long legislative hsiotry that would seem to suggest this type of “bankruptcy planning” is not fraudulent; another very similar case was decided the other way
3. Three Points: 1) this indicates the law is very unsettled; 2) if a person is going to translate assets, inform the client that the court may decide the client violated § 727, and if they are going to do it, keep their mouth shut and don’t give court any reason to find against them (i.e. triple BS case; bragging about screwing creditors; and 3) law on this issue: courts have developed “badges of fraud” = factual circumstances from which you can impute intent to defraud creditors (i.e. anything that looks bad in a particular case, in this case = timing of transfer; another example = transfer of assets to relative)
3. (3): the debtor has concealed, destroyed, mutilated, falsified, or failed to keep or preserve financial records UNLESS such act or failure to act was justified under circumstances 
a. Courts will consider how sophisticated person is when determine whether lack of records is really punishable 
i. Some, b/c of their financial situation, simply do not have financial records 
4. (4): the debtor bribed/lied under oath in connection with the case
5. (5): debtor fails to explain satisfactorily any loss of assets or deficiency of assets to meet debtor’s liabilities 
6. (6): debtor has refused, in the case --
a. (A) to obey lawful order of court, other than an order to respond to a material question or testify
b. (B) on the ground of privilege against self-incrimination, to respond to a material question approved by the court to testify 
i. No discharge if person please 5A (b/c bankruptcy is a privilege) 
c. (C): on a ground other than property invoked 5A, to respond to material question or testify 
7. (7): the debtor has committed any of the bad acts specified in paragraphs (2)-(6) in a bankruptcy case w/in the previous year
8. (8): if the debtor has been granted discharge in bankruptcy commenced w/in 8 years of the date of the filing of current petition
a. Eight Year Rule: cannot file chapter 7 case w/in 8 years of your previous one
9. (9): if debtor has had a Chapter 12 or Chapter 13 case w/in 6 years prior to the date of the filing of the current petition 
a. Exception to Eight Year Rule: if you have gone through a Chapter 12/13 and paid 100% of your claims in that case or 70% and it was in good faith and best effort, you may file liquidation (Chapter 7) in 6 years (as opposed to 8 years like above restriction) 
10. (10): the court approves a written waiver of discharge executed by the debtor after the order for relief under this chapter 
a. Thus, if you waive your right to discharge after order for relief in current case = that debt may not be discharged
b. Why “after” Necessary: every contract you sign with creditor would have a waiver of discharge if any waiver of discharge would stand 
i. Some CC Ks do include waivers = but they are not enforceable 
c. Exceptions to Discharge (pg. 205)
i. § 523(a): Laundry List of Debts Excepted from Discharge: Debts that are not discharged in bankruptcy --
1. (1): tax debt
2. (2): debt for money, ppty, services, or credit obtained by
a. (A): false pretenses, false representation, or actual fraud
i. Fields v. Mans (pg. 206)
1. Issue: what they of reliance the creditor must show under 523(a)(2)(A) (i.e. what must the creditor show about the reasonableness of their reliance on those pretenses?
2. Standard: creditor must show justifiable reliance (less than reasonable reliance but difference impossible to articulate)
b. (B): Elements: 1) statement in writing that is materially false, 2) statement respecting debtor’s or an insider’s financial condition, 3) r’ble reliance by creditor, 4) debtor caused to be made or published w/ intent to deceive
i. Congress: requiring creditors to do some sort of investigation into debtor’s financial affairs in order to argue this section (i.e. reasonable reliance)
ii. Cutting Edge Issue (regarding this statutory language): you get advance on credit card at casino, CC company will allege the writing for this came in the form of the CC contract that you said you would not spend more than you could repay (hard to prove but works occasionally
c. (C): (responds to prebankruptcy spending sprees) - with regard to (A) --
i. (I): consumer debts owed to single creditor aggregating more than $500 for luxury goods or services incurred w/in 90 days of order of relief; and
ii. (II): cash advances aggregating more than $825 on or w/in 70 days before order for relief 
3. (3): any debt that you failed to put on list when initially filed 
4. (4): debt for fraud or defalcation while acting in a fiduciary capacity, embezzlement, or larceny 
5. (5): DSOs
6. (6): debts obtained by willful and malicious injury by debtor on another etity or the ppty of another entitly 
7. (7): fine, penalty, or forfeiture to gov’t entity 
8. (8): No discharge (unless it would impose an undue hardship on debtor for --
a. Gov’t backed student laons 
i. Barret (pg. 216):
1. Undue hardship = does not simply mean kind of hard to pay 
2. 6th Circuit: debtor must prove: 1) debtor cannot maintain minimal standard of living, 2) circumstances indicate this condition will persist for a long time (i.e. court says this means debtor must prove certain degree of homelessness which is hard to achieve), & 3) debtor made good faith effort to repay 
ii. Primary Ways Court Finds Undue Hardship:
1. Permanent disability
2. Dependents wellbeing severely impacted 
9. (9): for death or personal injury caused by operation of motor vehicle, vessel, or aircraft that was illegal b/c debtor was intoxicate from using alcohol, a drug, or another substance
10. (10) - (12) (Did not cover)
11. (13): debt for any payment of an order of restitution under Federal Criminal Law (title 18) 
a. Does not include all other criminal law
12. (14A) & (14B): (Did not cover)
13. (15): debt to former spouse, spouse, or child that is not a DSO that is incurred in the course of  a divorce/separation proceeding (i.e. ppty settlement) 
a. In Chapter 13, debtor can discharge these debts (15); In Chapter 7 (this Chapter) neither DSOs or (15) debts can be discharged 
14. (16): Homeowner’s association dues
15. (17): fee imposed on prisoner for filing of a case, motion, complaint, or appeal 
16. (18): (Did not cover)
17. (19): Securities fraud debt (don’t really need to know) 
d. Sovereign Immunity 

i. An issue that has been largely settled by the SCrt

ii. 11A: states shall not be subject to suit in Fed Court 

1. Sometimes the state (or agent of state) is litigant of state 

2. Katz: bankruptcy exception to the 11A (in rem proceeding) (in rem are always outside 11A)

a. Rule: no sovereign immunity defense for states being sued in bankruptcy court anymore
e. Effect of Discharge (pg. 227)
i. Discharge acts as an injunction against any action by creditors to collect or offset debts owing to them by the debtor 
ii. Discharge does not protect persons who are liable with or over the debtor on the underlying obligations
1. Discharge is the discharge of the debtor’s personal obligation (no one else is discharged)
a. Example: if mom cosigned on car loan, she is still on the hook
b. Example: debtor negligently injures person in auto accident; debtor’s debt is discharged but the injured party may still bring claim against debtor’s insurance company to extent of insurance coverage
iii. Discharge does make liens go away 
1. Example: Czar has stone smasher and borrows money against it; bank lends 10K w/ security interest in the smasher; receives discharge in bankruptcy; debtor’s personal liability is wiped away (personal obligation to pay the loan is gone); but the secured creditor’s security interest is not gone 
2. Creditors w/ preexisting liens or security interests can still enforce those liens once the automatic stay has expired
f. Reaffirmation (pg. 228)
i. Nothing in the code prevents the debtor from voluntarily repaying the debt 
1. Creditor has no cause of action if there is a discharge, voluntary repayment, and then stops voluntary repayment 
2. Exception: if debtor wants to repay debt and goes through steps in § 524 (reaffirmation), then the affirmed debt will be enforceable
ii. § 524: Reaffirmation
1. Purely voluntary for creditor 
a. Secured creditor might or might not want reaffirmation (i.e. they would want reaffirmation if their collateral is not worth the amount of the loan)
i. If collateral is worth the value of the loan, creditor might not want to reaffirm b/c they will get the same amount regardless
b. Unsecured creditor would love for debtor to reaffirm b/c they would get more than they would otherwise
c. Discussions of reaffirmation b/t debtor and creditor usually do not violate the automatic stay
2. In Re Jamo (pg. 231):
a. Facts: Debtor wanted to reaffirm the secured debt but did not want to reaffirm unsecured debt to the same creditor
b. Creditor said they would allow reaffirmation BUT only if the debtor agree to reaffirm ALL debts (including unsecured) (this would seem to go beyond the automatic stay)
i. First Circuit: allows creditor to do this (seems to say if allow reaffirmation, and no one is at obligation to deal, ought to let the creditor set the terms) 
3. § 524: Procedure: (briefly)
a. If the debtor is represented by an atty, procedure done under 524(k) = several steps the atty must go through with client
i. At end of process, atty has to file an affidavit w/ court that upon r’ble investigation, reaffirmation of that particular debt will not constitute undue hardship going forward
1. Idea: want atty to fully investigate/inform client what they are getting into by reaffirming debt
a. Pessimistic view: debtor has recourse against atty if they can’t really repay
b. If debtor is not represented, it is up to the judge to call in debtor and inform debtor of the consequences of reaffirmation
c. Debtor must full reaffirmation agreement
d. Cooling off period b/f court can approve
e.  Then, affidavit or warning from court 
iii. Reaffirmation must take place after the filing BUT before the discharge
iv. Example (problem 6-14):
1. If debtor does not go through 524 process, even a promissory note signed will not be valid that supposes to reaffirm the debt (no consideration)
v. WORK PROBLEMS 6-15 & 6-16
g. Redemption (pg. 240)
i. Under Article 9 & state mortgage law, you can redeem ppty from pending foreclosure or sale, if you can tender everything that is owed under the K
1. Most contract say everything is owed on K if you default = atty’s fees, interest, etc…
ii. § 727: (Bankruptcy provides a more favorable rule): Individual debtor may redeem tangible personal ppty from lien by paying holder the amount of the allowed claim 
1. Means that debtor, who has personal tangible ppty that is exempt under 522 OR there is no equity in ppty for estate to capture (554 reference), it is used for personal use, debtor only has to tender the amount of the allowed secured debt
a. Example: Car is worth 500, you owe 1000, you only have to pay 500 to creditor to redeem
b. Involuntary: creditor does not have to agree as long as the debtor can tender the amount of the secured claim 
iii. Practice Point: You have to think about the specific situation to see if redemption or reaffirmation is better off (524 is alternative to redemption but you just need to sit down and do the math to see which one is better for debtor)
h. Protecting the Discharge (pg. 241)
i. § 525: forbids discrimination against bankrupts in granting of gov’t entitlements and private employment 
1. Tell clients about this fear of discrimination BUT do no overstate (b/c of solely language)
2. Both 525(a) and (b) contain word “solely”
a. (a): gov’t unit may not deny, revoke, suspend, or refuse to renew a license, permit, charter, franchise solely b/c the debtor has filed bankruptcy
i. So liquor authority cannot revoke license solely b/c files bankruptcy 
b. (b): private employer cannot terminate employment solely b/c debtor filed bankruptcy 
c. In either case: they can usually come up with other reasons to excuse not hiring/revoking license if they do not like bankrupty people 
i. Bottom line = don’t overestimate what this protection means
ii. Perfectly legit if there are other factors that can be pointed to in addition to the financial difficulties that resulted in bankruptcy
iii. Difficult situations: employee being hired to position that requires financial trust (tough case to decide = really need to analyze the facts) 
VII. CHAPTER 13 CASES (chp. 8; pg. 309)

a. Intro
i. Debtor must propose a plan (3-10 years) to the court 
ii. Basic Architecture/Obligations:

1. First Basic Principle: at a minimum, debtor gives creditors at least as much as the creditors would get in a Chapter 7 case
a. Rationale: creditor are no worse off if there was a liquidation AND debtor gets to keep stuff (particularly helpful for corporations)
2. Second Basic Principle: all of debtor’s disposable income (income after expenses) must be devoted to financing the plan even if creditors receive MORE than they would in Chapter 7
3. Now: can’t automatically file Chapter 7 = if above threshold income = must file Chapter 13
4. Debtor gets to retain possession of all property 
a. Even ppty that is subject to enforceable liens
b. Eligibility for Relief (pg. 310)
i. Chapter 13 can only be voluntary 
ii. Must be an individual (natural person) with regular income 
1. Not just individuals who draw regular salary 
a. Individuals who receive payments from Gov’t (i.e. social security or other benefits can also file 
b. Individual who works purely on commission basis = not clear cut 
i. Court may be willing to look at yearly average over several years to determine if it is regular 
c. Source is less important than sufficiency and regularity 
iii. § 109(e): Debt Limits: 
1. Must owe noncontingent, liquidated, unsecured debts of less than $336,900 AND noncontingent, liquidated, secured debts of less that $1,010,650
a. Disputed Claims: not excluded from eligibility calculation 
2. Rationale for Limits: Congress believes that people w/ a lot of debt (more than the limits) are those who have some sophistication and they should file Chapter 11 (which is designed for people who have some sophistication and difficult financial affairs)
3. Note: vast majority of businesses are sole proprietorships (but will usually exceed these limits but may file under this chapter if they are under those limits 
4. Date of Claculation: debts are determined as of the date of the filing of the petition
5. Contingent & Unliquidated Debts: excluded from the calculation for eligibility purposes
c. The Codebtor Stay (pg. 313) 
i. § 1301: creditor cannot attempt to collect consumer debt from any individual who is liable on such debt 
1. Extends stay to codebtor
a. i.e. cosignor also gets benefit of stay
b. Does not apply to debts for running business b/c not consumer
2. Intended to give incentive for people to file Chapter 13 cases (as opposed to Chapter 7 where codebtor can still be sued)
3. Does NOT apply to professional surety 
4. Limits: if debtor’s plan does not propose to pay codebtor claim in full OR if creditor’s ability to collect on codebtor claim will be irreparably harmed = court may grant relief from codebtor stay 
5. Termination: terminates by operation of law once Chapter 13 case is closed, dismissed, or converted to a Chapter 7 or 11
d. The Chapter 13 Plan (pg. 314) 
i. Only debtor may present the plan (vs. Chapter 11 = where anyone can present the plan)
1. Creditors receive a summary of the plan 
ii. Timing: plan must be filed with the petition OR 15 days thereafter
1. Practice Point: form reorganization plans are available (just have to fill in the financial data and do calculations)
a. Many courts will have form plans
iii. Length of Plan:
1. Debtor whose income is below median income for their area = can file a plan that lasts for 3 years (lowest a Chapter 13 plan can be)
2. Debtor whose income is above median income for their area = plan filed must be at least 5 years 
a. Rationale: the longer the required plan = the greater potential for the return to creditors 
iv. Mandatory Plan Previsions (pg. 314) (§ 1322(a))
1. Chapter 13 plan must provide for: 
a. Submission of future earnings or income to fund the plan
b. Full payment of § 507 priority claims
i. Example: alimony/child support; may be significant if client has substantial priority debts (may not qualify for Chapter 13) 
c. If the debtor’s plan classifies claims, the same treatment for each claim in a particular class 
i. Only creditors with substantially the same type of debt can be in the same class
1. Practically, this means that each secured creditor will be in its own class & all unsecured creditors can go into the same class (but the debtor may separately classify under some circumstances 
ii. The plan will specify classes and how much they will get paid (i.e. class with all unsecured creditors will get .10/dollar)
v. Permissive Plan Provisions (pg. 315) (§ 1322(b))
1. Chapter 13 plan may provide for:
a. Provisions setting out the classification of claims 
i. Debtor can classify separate unsecure claims and treat them differently (i.e. one class gets .10/dollar the other gets .15/dollar) as long as the plan does not unfairly discriminate
1. Debtor might want to  do this to keep one creditor happier
2. Common Example: student loan debt
a. Not dischargeable BUT not priority debt
b. Thus, debtors often attempt to pay more to student loan creditors under plan 
c. Incentive: give more to creditor that will survive bankruptcy and pay minimum amount required (i.e. what they would get in Chapter 7) to those debtors that will not survive bankruptcy
d. Split: courts are split on the issue of whether this type of student loan treatment is unfair discrimination (it is a really fact intensive analytical process)
3. Special Treatment Split: Some courts allow special treatment as long as the creditor is getting paid as much as would be in Chapter 7
a. Others refuse to allow special treatment 
b. The timing and amount of payments to creditors
c. The curing of prebankruptcy defaults and reinstatement of the terms of the obligation
i. Main reason for homeowners to file Chapter 13 cases
ii. If the debtor has missed mortgage payments = Chapter 13 allows them to cure the defaults in the 3 - 5 year plan
1. Vs. Chapter 7 where the only way to keep the house is to get the creditor to agree to a reaffirmation agreement (which they will probably only do if the debtor cures the defaults immediately)
d. May modify secured claims 
e. Treatment of executory contracts
f. Vesting of property in either the debtor or another entity
g. Any other provision not inconsistent with this title
vi. Confirmation of Chapter 13 Plan 
1. The court shall confirm the plan if: (§ 1325(a)(1)-(5)) 
a. It complies w/ the bankruptcy code
b. Appropriate fees have been paid
c. It has been proposed in good faith
d. It meets the “best interest of creditors test”
AND
e. Secured claims are properly paid or satisfied
i. Creditors do not vote on plan 
ii. If unsecured creditor or trustee object: plan must provide either that objecting party’s claim will be paid in full OR the debtor will submit all of his disposable income into plan for 3 years 
vii. Treatment of General Unsecured Claims (pg. 316)
1. Best Interest of Creditors Test: b/c they don’t get to vote on the Chapter 13 plan, the creditors must get at least as much as they would receive in a Chapter 7 case (§ 1325(a)(4))
a. The stream of payments that a creditor receives under the plan must total what they would receive in Chapter 7 in today’s dollars
i. Bottom line: amount they would have received in Chapter 7 PLUS some interest 
1. Interest must be added b/c it is a stream of payments 
2. Disposable Income Test: If a creditor objects, the debtor must pay all of his/her disposable income into the plan for 3 years (§ 1325(b)(2)) OR he must pay the objecting creditor off in full
a. Below Median Income Debtor Test: disposable income is the money left over after the deduction of reasonable and actual expenses used to take care of debtor and dependents 
b. Above Medial Income Debtor Test: disposable income is the money left after the deduction of governmentally defined expenses (IRS & Dept. of Labor) (i.e. average expenses for that region) 
i. NOT actual expenses 
c. In re Johnson: deals with one wrinkle = what counts as income
i. Issue: what happens when debtor earns less after bankruptcy filing 
ii. Case: gives overview of two opposing views
iii. Holding: adopts harmonizing approach = you have to use income before bankruptcy (to calculate) but you can modify depending on debtor’s circumstances after bankruptcy
iv. Rule of Thumb: most courts will consider post-petition figures of actual income to calculate disposable income (despite the fact that a strict construction of § 101 would not allow such consideration) 
d. In re Cleary: illustrates that when a debtor is below the median income, the bankruptcy judge is often forced to make lifestyle choices by determining what their ordinary living expenses are
i. Facts: large family, send children to catholic school, proposed plan takes into account modest catholic school tuition, trustee objects saying creditors should not bear cost of private school
ii. Holding: private school tuition is appropriate in this case
1. Modest lifestyle
2. Mom worked at school solely to sent kids there
3. Deeply held religious beliefs, etc..
e. Rainy Day Funds: some courts allow to be deducted from disposable income, some do not
f. Get Around Paying All Disposable Income: you can get around paying all disposable income by paying the objecting creditor off in full 
viii. Treatment of Secured Claims (pg. 338)
1. Treatment depends on whether the claim is oversecured or undersecured (i.e. in determining the amount of the secured claim) 
2. Undersecured: creditor whose collateral is worth less than total amount of the debt owed
a. § 506: bifurcation of claims (secured to extent of collateral value & unsecured to the extent of the deficiency) 
3. Chapter 13 Difference: the only difference in a Chapter 13 case is that the debtor will keep the property (vs. Chapter 7 where creditor would receive 1) the collateral OR 2) the value of collateral in cash)
a. To meet this requirement in Chapter 13 = debtor is required to make payments under the plan to secured creditor that will add up to the value of the collateral PLUS interest 
i. Calculating Payments: must know: 1) value of the collateral & 2) interest rate that is going to be applied
1. In re Rash: value of collateral
a. Standard = replacement value 
i. What a willing buyer and willing seller would agree to pay for the exact piece of collateral assuming neither were under any compulsion to deal (Not firesale & not retail value & not bluebook value)
ii. Best evidence = classified ads (but SCrt refuses to limt to classifieds)
2. In re Till: interest rate to be applied
a. Standard = bankruptcy judges start with the inter-bank prime rate of interest (what banks charge to borrow from each other = risk less rate) and then decide how much interest should be added to reflect actual risk of debtor not being able to fund the Chapter 13 plan
i. NOT interest on the loan for the collateral
4. Obtaining Confirmation: § 1325(a)(5) affords the debtor 3 methods to obtain confirmation of a plan that provides for allowed secured claims:
a. holder of the secured claim may accept the plan
b. debtor may surrender the collateral to the secured creditor
OR
c. The debtor may distribute to the secured claimant ppty that is equal in value to the allowed amount of the secured claim 
ix. How Payments Are Made
1. Standing Chapter 13 trustee = receives debtor’s income and then distributes payments to creditors pursuant to the plan 
a. Eliminates disputes (needless litigation) about whether the debtor has actually paid a creditor AND no temptation to favor one creditor over another 
x. Treatment of Automobiles and Home Mortgages (pg. 341; 353)
1. Automobiles: 
a. § 1329 “Hanging Paragraph” = reference (a)(5) (the paragraph that governs that secured creditors are entitled to receive = and limits amount undersecured creditors can receive) 
i. Contains two exceptions to normal treatment of secured creditors in Chapter 13 
1. Purchase money security interest to purchase automobile received w/in 910 days of bankruptcy 
2. Any purchase money security interest incurred during 1 year period before filing
ii. Meaning of Exceptions: if debtor bought car with purchase money security interest w/in two years OR received any purchase money security interest w/in previous year = must make payments under the contract
1. NO bifurcation (§ 506 would not apply)
2. NO modification of what is owed (so can’t modify down these undersecured claims like you would normally be able to do
iii. Purchase money security interest = situation where debtor borrows money (either directly from seller or third party), actually uses that money to purchase something, and the something they purchase is pledged as collateral to repay the loan that they got to purchase the thing
iv. In re Hall: 
1. Where person has vehicle to trade in (and trade in is under water) = the finance company will roll in the amount you owe on your trade in on the new loan (so finance company pays off your other lender and roll in the unpaid amount of previous loan into new loan); What if debtor files Chapter 13 case w/in 910 days = Does the hanging paragraph apply to this situation?

a. Arguably no b/c antecedent debt means this entire transaction is NOT a purchase money security interest (which would allow the secured debt to be modified)

b. Courts are spit on this issue of whether hanging pargraph should apply to this situation

c. Court holding here = to the extent of the purchase money security part of the loan = hanging paragraph applies; to the extent the loan is for antecedent debt = it is not a PMSI 

i. Not sure what this means for determining payments under Chapter 13 plan: probably means antecedent debt is unsecured 

2. Home Mortgages (pg. 352)
a. § 1322(b)(2): you can lien strip (i.e. modification of loans) in Chapter 13 UNLESS the collateral for the lein is a debtor’s principal residence
i. vs. Chapter 7 where creditor will only get the house or the value of the house 
ii. Nobelmain: makes very clear there is no lien stripping in Chapter 13
1. The debtor proposed to keep paying the same monthly payments but would simply stop payments when they reached the actual value of the house = which was substantially 
iii. Issues Left Open After Nobleman:
1. Problem 8-24: Debtor has a home worth 75K; there are two mortgages - the first is 80K and the second is 10K
a. Issue: Can a debtor lien strip a second mortgage that is completely underwater (i.e. it is really not secured at all)?
i. Majority: hold that second mortgages that are completely underwater may be stripped down = simply treated as an unsecured debt in Chapter 13
2. Issue: what if the second mortgage is secured by at least some amount of equity
a. Example: Home worth 100K; first mortgage = 99,900; second mortgage = 10K
i. There was a minimal amount of equity when the second mortgage was given
ii. Majority: even if there is just $1 of equity securing the second mortgage = 1322(b)(2) applies and it cannot be stripped down = and the mortgage company will be entitled to the full amount of payments under Chapter 13 plan
3. Issue: the meaning of principal residence
a. In Re Guilbert: the debtor files bankruptcy case and is seeking to strip down the mortgage on the building she lives in and owns
i. The building has 4 different units
ii. Son lives in one and pays taxes on building
iii. Other unites rented by family members/others
iv. She is arguing this is her principal place of residence AND business 
v. The loan agreement relects it is part of her business b/c mortgage covers all personal ppty in building 
vi. Court Held: this is really just her principal place of residence (not really running a true apartment house. BUT, the inclusion of the provision on the personal ppty in the mortgage does take this mortgage outside the 1322(b)(2) exceptions
iv. Rule: If the security interest held in the case includes anything other than a lien on principal place of residence of the debtor = 1322(b)(2)’s restriction will NOT apply (and you can lien strip) 
1. Thus = protection is limited by requirement that the residence be the only collateral held by creditor
2. Mobil Homes: if does not qualify under state as real ppty = will not be able to apply 1322(b)(2)
a. Issue: boats? = can probably be lien stripped
b. As a general proposition = debtors will usually be trying to go into a Chapter 13 plan to keep a house that is worth more than the lien (b/c generally real estate value increases; not decreases)
e. Modification of Chapter 13 Plans (pg. 364)
i. Property vests in debtor upon confirmation of plan Unless plan provides otherwise
ii. Confirmation: has a “near” res judicata effect
iii. § 1329: modifications can be proposed by the debtor, the trustee,  or the holder of an allowed unsecured claim
1. Debtors = propose downward modifications to reduce or shorten the time for payments
2. Trustees/Creditors = seek increases in payments for plan
3. Modifications unlikely to be allowed in the absence of a significant change in circumstances
iv. Problem 8-32: what happens if debtor receives windfall during Chapter 13 plan?
1. Creditor can go to court and ask for modification of plan
2. § 521: gives the court the option to require debtor to turn over financial information (i.e. tax returns and cash flow report) = which would show any windfalls 
v. In re Szostek: illustrates res judicata effect of play
1. Creditor realizes they are not receiving what they should be getting even though it is a confirmed plan 
a. Held: creditor has no recourse because res judicata precludes this (confirmation of plan)
vi. Plans may be modified upon good cause
1. Once modified = res judicata applies
vii. Even if plan is modified = debtor can refuse to accept changes by dismissing the proceedings on his/her own motion (whole bankruptcy proceeding)
f. Discharge of Chapter 13 Plans (pg. 372)
i. Extent of discharge in Chapter 13 is different than Chapter 7
ii. § 523: Exceptions from Discharge
1. Traditionally = Chapter 13 discharge was broader (b/c many of exceptions to discharge did not apply to Chapter 13)
2. Now = Chapter 13 is still broader BUT Congress has cut back on exceptions to discharge that are not dischargeable in Chapter 13
iii. After 2005 Revision: 
1. 1322(a): property settlement claims that come from a divorce that are not in the nature of alimony are dischargeable in Chapter 13 (DSO = still not dischargeable)
a. vs. Chapter 7 where neither are dischargeable
2. 1328(a)(4): damages for willful or malicious injuries to an individual (but not ppty) = NONdischargeable in Chapter 13 = but injuries to ppty are dishchargeable 
iv. Discharge is only received after completion of payment of entire plan
v. §1328(a): Once a debtor has paid all amounts under confirmed plan court shall grant discharge; Except the following debts are not dischargeable under Chapter 13
1. (1): don’t worry about
2. (2): 507: type of tax debt
3. (3): debt for restitution of criminal fine & restitution for willful and malicious injury (civil fine)
4. (4): willful or malicious injury
5. (5): DSOs (but ppty settlements are discharged)
vi. Primary Difference (b/t 7 and 13) = property settlements are discharged under Chapter 13
vii. Hardship Discharge: 1328(b) Debtor that has not completed payments may receive discharge if:
1. Failure to complete payments is due to circumstances for which the debtor should not be justly held accountable
2. Payments exceed the best interests of creditors (value of ppty actually distributed under the plan on account of each unsecured claim is not less than the amount that would have been paid on such claim if estate bad been liquidated under Chapter 7) AND
3. Modification not practical
viii. 1328(c): If debtor receives hardship discharge = all 523 exceptions apply (so more narrow discharge = equivalent to Chapter 7 discharge)
g. Conversion and Dismissal of Chapter 13 Cases (pg. 373)
i. Debtor may convert or ask court to dismiss Chapter 13 case
1. But some situations where court may keep case open (see pg. 374)
ii. Case may also be dismissed/converted if debtor fails to file income tax returns (46 days after filing of petition)
iii. Conversion = does not effect a change in the date of the filing of the petition, the commencement of the case, or the order for relief (thus timing matters (preference, fraudulent conveyance, etc… not effected by conversion)
iv. If case is converted before confirmation, and debtor has been making payments to trustee in meantime = the trustee must return those payments (after expenses for administration) = not ppty of Chapter 7 estate
v. Chapter 7 case may also be converted into Chapter 13 case 
h. Involuntary Chapter 13 Cases (pg. 384)
i. Situation: where debtor files a Chapter 7 test and passes the means test BUT is found to have committed an abuse in one of the other ways:

1. Filed petition in bad faith OR
2. The totality of circumstances of the debtor’s financial situation demonstrates abuse 
a. In these circumstances, the court may still “force” the debtors into Chapter 13 relief because their Chapter 7 case can be dismissed for abuse
ii. Issue: can a person file a Chapter 7 case and get a quick discharge when the debtor has a significant income and could pay substantially more (put aside means testing = this is a debtor who has a below median income BUT still fits category where they could afford more in Chapter 13) = is this a substantial abuse?
1. Baeza & Nockerts = illustrate the how courts address this issue (although they come up with slightly different tests = they still generally illustrate the same thing = trying to stop debtors from gaming Bankruptcy system)
a. Standard: debtors Chapter 7 case should be dismissed, if under the totality of the circumstances, the following factors are met:
i. Does debtor have substantial income
ii. Did they file b/c of financial calamity (illness, disability, etc…)
iii. Did they run up the credit card, etc… (SEE pg. 388 for all factors) 

VIII. CHAPTER 7: AVOIDANCE POWERS (pg. 243)
a. Intro
i. Basic Proposition: trustee owes a fiduciary duty to creditors in a bankruptcy case
1. This means = trustee steps into the shoes of debtor in many instances to maximize returns to unsecured creditors
2. Code gives trustee several tools to help maximize the estate (avoidance powers)
3. Three Main Avoidance Powers: strong arm clause, preferences, fraudulent conveyances
a. Essentially: allow bankruptcy court/trustee to avoid/undo prebankruptcy actions
b. The Strong Arm Clause/Power (pg. 254)
i. § 544(a):
1. (1): trustee has hypo status as perfected judicial lien creditor
2. (2): don’t worry about this section
3. (3): trustee has hypo status as bona fide purchaser of real estate
4. Significance: trustee has power of hypothetical lien creditor and  bona fide purchaser of real estate as of the moment the bankruptcy case filed
a. This means trustee can defeat unperfected security interest in personal ppty and defeats secret/unperfected mortgages on real ppty
b. Bottom line: if there is an unperfected security interest/mortgage = the trustee defeats those unperfected creditor (takes ppty free and clear and it becomes party of the estate) = in a sense “strong-arming” or pushing aside unperfected creditors
i. Thus, trustee should double check to make sure any secured creditor has property perfected lien under state law
ii. If unperfected = creditor becomes an unsecured creditor (which means they get virtually nothing instead of their ppty)
c. EXAM: he would tell us if certain actions were unperfected 
i. So look for talk about perfection = hint strong arm is issue
c. Preferences (Second Avoidance Power) (pg. 260)
i. Situation: Debtor is headed toward bankruptcy, with multiple creditors, then pays preferred creditor off and then files for bankruptcy (payment of one creditor to the detriment of others) 
1. Goes against codes inherit sense of equality of distribution to creditors
2. Codes seeks to 1) deter this type of preference and 2) undo this action
ii. § 547(b): Defines Preferences: If a prebankruptcy meets this definition of preference = it can be undone by trustee
1.  Trustee may avoid any transfer of debtor of an interest in ppty (not just cash) - 
a. (1): to or for the benefit of a creditor 
i. “for the benefit of a creditor” = pay off the creditor of a creditor
b. (2): for or on account of an antecedent debt owed by the debtor before such transfer was made
i. Note: retainer for atty = not a preference b/c not a payment on account for antecedent debt (Majority Rule)
c. (3): made while the debtor was insolvent 
i. § 547(b) = debtors are presumed to be insolvent (D must rebut this presumption)
d. (4): made - 
i. (A): on or w/in 90 days before the date of the filing of the petition OR
ii. (B): b/t 90 days and one year if such creditor was an insider
1. Insider = close relative; close business partner; director of corporation (See § 101 for complete def)
e. (5): that enables such creditor to receive more than such creditor would receive if - 
i. the case were a case under Chapter 7 of this title; 
ii. the transfer had not been made; and
iii. such creditor received payment of such debt to the extent provided by the provisions of this title 
1. In short = enables creditor to receive more than such creditor would receive if case filed under Chapter 7 
2. Czar’s Rule of Thumb: section (b)(5) will ALWAYS be met with regard to transfers that meet the other elements (1) - (4); Except in Two Instances:
a. All creditors are being paid in full OR
i. B/c debtor is solvent; so if the transfer had not been made and creditors would receive payment in full anyways = this transfer does not really matter
ii. EXAM: he will tell you what creditor would have received
b. Payments are to an oversecured creditor
i. Example: bank loans 100K and debtor pledges 200K in collateral; w/in 90 days = debtor makes payment to a bank = NOT a preference
ii. Rationale: creditor will receive all 100K plus postpetition interest (they will get everything they are owed) (Just getting a portion of the full payment the3y are going to receive ANYWAYS)
iii. Issues:
1. When Does a Transfer Occur?
a. If cash = occurs when case is handed over
i. If go to cash register and pay with cash = not antecedent debt b/c debt arises at moment of payment
b. Transfer by Check = takes amount of time to clear
i. Argument that it is a payment on an antecedent debt b/c the debt is owed and is not paid until check clears
ii. Rule: for purposes of preference statute, a payment by check IS NOT complete UNTIL the check is ACTUALLY PAID = so if it takes a fair amount of time to clear = it IS a preferential transfer
1. Not really practically significant b/c usually covered by an exception
c. Perfection of security interests = § 547(e) grace period = NOT ON EXAM
2. Earmarking Doctrine
a. Example: I owe mom $100 and have two other creditors who I owe $100 BUT only have $100 piece of ppty 
i. RULE: If you borrow money from another creditor and use that monety to pay off existing creditor = NOT preference
b. You have not changed what will be paid BUT have simply substituted one creditor for another (Others are not hurt)
c. Elements: money borrowed from one creditors that was actually used to pay off preexisting creditor
d. Substitute Loan = must be same terms as other preexisting loans 
i. Can’t take out secured debt to pay off a preexisting unsecured debt = this would be a preference
iv. Exceptions: 
1. § 547 (c)
a. (1): Contemporaneous exchange for new value: debtor received new value contemporaneously when paid
i. Example: go to Kroger, rings up debt, then pays for debt five minutes later 
ii. Delay of more than a few hours = normally raises suspicion of court of not being contemporaneous
iii. If parties intend for exchange to be substantially contemporaneous and it is substantially contemporaneous = usually not preference
iv. NO hard fast rule:
1. w/in same day = probably ok
2. couple of days = 50/50
3. two + days = probably not ok
b. (2): Ordinary course of business exception = not preference to extent that such transfer was in payment of debt incurred in ordinary course of business or financial affairs of debtor and transferee, and such transfer was - 
i. (A): made in the ordinary course of business or financial affairs of debtor and transferee OR
1. Subjective = ordinary for them
ii. (B): It was made according business terms
1. Objective Test = judged form stand point of industry (was it ordinary from industry perspective)
iii. Issue: Line of credit = take out line of credit with bank for company; always pays $100 toward line of credit every month; makes three of those payments the three months prior to bankruptcy
1. These last three payments are preferences 
a. Argue they are ordinary course of business (standard for these types of businesses)
2. Rule: courts split on whether these lines of credit are in the ordinary course of business b/c some argue it is a onetime transfer and is thus not in the ordinary course of business 
a. One time loan (even if all businesses get them) = considered extraordinary debt and is not covered by ordinary course of business exception
b. Courts split 50/50 on whether they are extraordinary one time loan or ordinary course of business
iv. To Determine if Loan is Ordinary Course of Business: Court will look at: (holistic approach):
1. the actual terms of the loan AND
2. the history b/t the two transactors
a. i.e. they routinely paid later than what K said = maybe ordinary course of business
c. (4): New value exception: to or for the benefit of a creditor, to the extent that, after such transfer, such creditor gave new value to or for the benefit of the debtor 
i. i.e. if there is a potentially preferential transfer, but after the transfer, the creditor extended new credit/value = you can offset the transfer by the new value
1. Example: think of lumber yard where you have creditor extending credit; debtor paying some; and creditor extending back more
a. So where loan of 5K, makes payment of 1K, makes another loan of 5K = can offset transfer up to the amount of the new value = in this case, since subsequent value is more than payment, you can completely offset payment as not being preference
d. (8) & (9): tell trustee that there are limits below which trustee cannot sue for preference
i. $600 for individual debtor whose debts are primarily consumer debt
ii. $5,475 for debtor whose debts are not primarily consumer 
1. Essentially a waste of time to go after these amounts
d. Fraudulent Conveyances (pg. 294) 
i. Issue: people hide assets or give them to someone else so no creditors will get them
ii. Remember: you can go to jail and not get discharge BUT trustee may also get the stuff back  
iii. § 548 (a): Trustee may avoid any transfer 
1. (1): If debtor, w/in 2 years before bankruptcy - 
a. (A): made transfer or incurred such obligation with the actual intent to hinder, delay or defraud creditor
i. Thus, trustee can get ppty back of value in cash from transferee
ii. Don’t have to show debtor was insolvent = just have to show intent to hinder, defraud, or delay
iii. Courts have developed badges of fraud = where courts are permitted infer actual intent through circumstances that point to an intent to hinder, delay, or defraud creditor (vary from jurisdiction)
1. Main Badges:
a. Transfer on eve of bankruptcy
b. Transfer was to someone very close to debtor (family; associates)
iv. Key to analyze: anything (factually) that points to actual intent to hinder, delay, defraud = label it as badge of fraud
b. (B): where debtor sells piece of ppty, w/in 2 years of bankruptcy, and receives less than what ppty is worth + done when debtor was insolvent
i. Principle: must be just before being generous
ii. Elements:
1. Transfer w/ in 2 years
2. Less than reasonably equivalent value
a. Not Defined BUT does NOT mean appraised/exact balue
b. Once gets to 60% or below = courts tend to find not r’bly equivalent value
3. At a time when debtor was insolvent
iii. Person who purchased ppty will have a lien on the ppty and get what they paid for it
iv. Two Interesting Fraudulent Conveyances Cases/Issues:
1. People going to casinos and gambling everything away
a. Creditor will argue fraudulent conveyance b/c transfer and didn’t get ANY value from casino
b. BUT: Court says you get entertainment value
2. People giving to churches/charitable organizations
a. Trustees started suing to get donations b/c debtor got nothing in returs
b. Courts: held that you get nothing back from charity or churct
c. § 547(a)(2): Congress fixed; as long as payments didn’t exceed 15% of gross (or even if they did exceed, they were in routine history) = NOT fraudulent conveyance
