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Executive summary

This report examines the extent to which insights stemming from behavioural economics can contribute towards explaining the drivers of consumer dissatisfaction that are manifesting in consumer complaints. The report also highlights how these insights can assist in identifying operational policy and regulatory measures to facilitate best/good practice customer service and complaints-handling within the (tele)communications sector. 
There is now already substantial (recent) literature on behavioural economics and insights from behavioural economics but relatively little on how governments/regulators have been drawing on these insights to improve consumer protection, especially in telecommunication markets. Accordingly, a major aim of this report is to conduct a ‘stocktake’ of initiatives in this regard. It identifies efforts made in Europe by the European Commission (EC), the Body of European Regulators of Electronic Communications (BEREC), the UK Office of Fair Trading (OFT), the UK Better Regulation Executive (BRE) and National Consumer Council (NCC), the UK Office of Communications (Ofcom), the UK telecommunications regulator, the United States government, and the Organisation for Economic Co-operation and Development (OECD).

Some of the insights about actual consumer behaviour and consumer biases identified by behavioural economics are particularly relevant to the telecommunications market. They may help to explain why some consumers may be making or not making decisions to switch service provider and to enter particular types of contracts that are contributing to the detriment/ dissatisfaction that leads them to lodge complaints. Issues the perspective of behavioural economics explore, include:
· Choice overload - consumers have to compare too many products and features leading to confusion, random choice, or even failure to make any choice. 
· Heuristics – consumers often take short cuts (e.g., by following rules of thumb such as what others say/do) when the decision environment is complex relative to their mental and computational capabilities. 
· Endowment – consumers value something more once they have owned it than before they own it and may be reluctant to give up what they have. They may stay with the present service provider e.g., the incumbent, because of misplaced loyalty and/or a failure to acknowledge poor choices in the past. 
· Defaults – a default inertia may operate in favour of an ‘opt-in’ default since making a decision to ‘opt-out’ takes more effort than to ‘opt-in’ e.g. an ‘opt-in’ default would automatically extend a mobile phone or broadband contract unless the customer expressly ‘opts-out’. 
· Hyperbolic discounting – consumers and service providers may tend to be short-sighted when making decisions overvaluing immediate costs or benefits against future costs or benefits. 
· Framing biases – consumer choice is influenced by the ‘frame’ in which information is presented; presentation of the same information in a different ‘frame’, can lead to a different decision. 
· Risk/Loss aversion –  the preference for avoiding loss is widely considered to be greater than the preference for gain. Part of the reluctance to ‘switch’ from one supplier to another may be due to the fear that experience with a new supplier is unknown and may be worse. 
The above concepts are explored in greater detail throughout the body of the report in terms of their implications for customer complaints and complaints handling in the telecommunications sector. The report flags a number of areas requiring particular consideration by government/regulators and industry in their efforts to improve customer service and complaints-handling.
Implications of behavioural economics for policy and regulation

Behavioural economics helps in explicating why people sometimes fail to act in their own best interests and the myriad, and often complex, processes underpinning decision-making. It urges that behavioural outcomes of policy initiatives be considered. Behavioural economics does not necessarily counsel heavy-handed ‘paternalistic’ consumer protection regulation. In fact, many of the benefits from incorporating the insights of behavioural economics might be realisable without strong paternalism. A sensible approach would be to seek to install relatively less intrusive measures that inform and ‘nudge’ more informed, empowered, consumers towards better decisions (e.g., through the use of greater transparency and information disclosure and default options that recognise behavioural tendencies), without unduly raising service provider compliance costs or costs on other customers. 

Regulation of information disclosure 
A basic problem in many markets is ‘information asymmetry’ – service providers have more information than consumers who have inadequate information upon which to make good ‘efficient’ decisions. Even in competitive markets, suppliers will possess market power if consumers are not well informed about products, supply alternatives, and feel unable/unwilling to switch between these alternatives. But behavioural economics adds another consideration to the information asymmetry problem. Even if consumers do have enough information, they might still make ‘sub-optimal’ decisions because of behavioural tendencies. To begin with there is the risk of ‘information overload’ that could result in confused consumers and worse decision-making. This was already recognised in conventional economic analysis but a “behavioural” perspective places more emphasis on this limitation. It emphasises that to empower consumers in making the pro-competition framework more effective, better (not necessarily more and indeed, perhaps less) information disclosure is required in a structured, easily comprehensible, format. Thus, disclosure should be simple and recognise e.g., that consumers frequently do not go beyond the advertised ‘headline’ price or, indeed, read the entire contract, particularly the qualifications and limitations in fine print. Behavioural economics underlines the importance of making use of ‘smarter information’ – thinking carefully about its framing, the context in

which information is read, and the ability of consumers to understand it.

In regard to the focus of this report, a basic question is whether service providers are relatively careless about customer complaints because they believe that customers are relatively unconcerned about customer service in choosing a service provider (and that their competitors’ customer service is worse anyway?) and that once contracted, customers are ‘locked-in’ by high switching costs, and other factors pointed to by behavioural economics e.g., the ‘endowment’ factor. If service providers believe consumers do not search for, or, in any event, do not seem very concerned about choosing a service provider that delivers good customer service, there is less incentive for them to go to the trouble and expense of providing good service. In fact, there may be a disincentive for them to do so. If consumers make purchasing decisions relatively unconcerned about the quality of customer service, or on the expectation that the service provider will provide an “average” standard of customer service (no worse than that of other service providers), a telecommunications service provider that invests in superior customer service is not rewarded with an improved market share. Indeed, because it needs to charge a higher price to cover the higher cost of better quality service, it either loses market share or it retains market share but with a lower profit margin. In the longer term, it will seem to make economic sense to simply let customer service decline. In the converse situation, a firm with below average customer service retains market share and does so with better margins, and has little incentive to improve customer service. 
 

In this context, there may be a case for regulatory involvement by way of requiring adequate, appropriately presented, information disclosure in a manner that consumers are more likely to take note of and that would increase incentives for improved customer service performance. For instance, the publication of customer service performance metrics could help in this regard, as discussed below. 
In regard to measures concerning transparency and information disclosure, a number of suggestions are identifiable from the insights of behavioural economics:
· the information should be aligned with service provider incentives where possible,   such that providers support the objectives of the measure
· the behavioural outcomes sought should be clear to the policy maker
· the information provided should be ‘framed’/presented in a manner that is simple and of value to providers and consumers and should provide sufficient incentive for providers and consumers to change their behaviour beneficially 
· the information requirements should fit with the wider pro-competition regulatory system and also with existing regulations concerning information requirements 
· government publication of more regulatory information should serve to provide an incentive to drive best/good practice customer service behaviour by service providers, including through concerns about ‘reputational impact’.
Special attention to information needs of vulnerable customers would likely benefit other consumers as well. Poor product choice resulting from inadequate/misleading information and complex products and services tend to have a disproportionately adverse impact on vulnerable disadvantaged consumers. Therefore the design of information disclosure should have the vulnerable in mind, especially because disclosure that does this will benefit other consumers as well since most, if not all, consumers want simplified better presented information. 

Facilitate switching to strengthen incentives for service providers to improve customer service. The ability and willingness of consumers to switch service provider is critically important in harnessing competitive pressure to help improve customer service. If switching is difficult, costly, discouraged or impeded, customers would be ‘locked in’ and this would limit the incentive/pressure on service providers to provide best practice/improved customer service in order to dissuade customers from migrating to another supplier. Regulators could consider requiring that service providers ensure a simple, cheap and quick transfer of consumers who choose to switch provider, including e.g., limits on the “lock in” period in contracts and reduction of ‘early exit penalties’. There may be objections to measures to reduce switching costs
  just as there were concerns raised regarding number portability (that proved to be largely unfounded). There may well be some costs, but these costs will have to be balanced against the benefits of the measures for consumers and more generally for effective competition (including the dynamic efficiency effects of investment and innovation that this competition brings).
Consider use of ‘cooling-off’ periods during which customers can break contracts without penalty (as in the case of failure to deliver promised/advertised broadband speeds).

Consider use of ‘opt-in’ defaults where the consumer has to express a desire for data roaming service, or to extend a contract that would otherwise terminate, rather than an ‘opt-out’ default that would extend the contract if the customer takes no action. 

Enhanced TCP Code provisions. The regulator could seek to enhance the Telecommunications Consumer Protection (TCP) Code, but in this regard the evidence from experience is that industry has not demonstrated a commitment to comply with the Code. Thus, if this approach is to be used, the Code will have to be significantly strengthened, signatories widened and compliance ensured by robust enforcement. And stronger incentives would have to be installed for service providers to comply with the Code. Those who sign up to the Code and commit to its provisions could be ‘accredited’ publicly in a manner that would commercially advantage them in the market. Such commercial advantage is more likely if consumer decisions are influenced by the Code. There would be more prospect of this if a succinct summary of the Code is freely available in stores etc., with links provided to web sites that could provide more details regarding the Code. Publicity that praises service providers delivering good customer service performance /Code compliance could also increase the incentives/rewards involved. 
Mandate a Customer Service Charter. As in the case of the TCP Code, the question here is whether industry will demonstrate a commitment to comply with such a Charter. A Charter would help to focus consumer attention on their rights. This could be assisted e.g., through a succinct summary of the Charter made freely available in stores etc. For service providers, a Charter would focus attention on agreed customer service standards. But for the approach to be effective, it will need to be supported by an enforcement framework with sufficient penalties for non-compliance. Compensation payments to customers for breaching the Charter is likely to be effective in this regard and, moreover, is also likely to draw and sustain consumer interest in the Charter. 
Mandate standards for advertising, marketing or promotions, including restrictions on use of terminology; ‘headline’ broadband speeds. This approach would help in addressing an underlying cause of consumer complaints i.e., not clearly understanding a product or service, and thereby result in less complaints. There would be increased compliance costs for providers, but these costs have arisen from poor customer service and need to be considered/ balanced against the benefit derived from reduced consumer complaints and detriment. 
Mitigate risk of ‘bill shock’ by mandating expenditure management tools. ‘Bill shock’ complaints could be reduced through a requirement that expenditure management tools be provided to consumers e.g., an SMS/e-mail alert when a customer nominated expenditure/usage has been reached, ‘opting-out’ of voice or data roaming or premium mobile services (PMS).
Install a performance reporting framework which includes customer service metrics. A performance reporting framework that includes customer service metrics will focus more attention on customer service. It could assist consumers to include this aspect in the decision-making process if the information is presented in a way that is useful for consumers. Research conducted by behavioural economists suggests that information based on public reporting on service performance may not significantly influence consumer behaviour. However, about 17% of customers surveyed in a study for the ACMA said this was a factor they took into account when choosing a product or service.
 This is a significant proportion. If these customers do make choices and are able and willing to switch on the basis of customer service, there could be pressure exerted on service providers to provide improved service. Moreover, better, more transparent and quickly accessible information about customer service performance could expand the number of customers who might take it into account in choosing a provider. 
A customer service performance reporting framework seems likely to provide incentive for service providers to improve customer service and complaints-handling practices by creating “benchmark competition” incentives. The costs of compliance should be considered, of course, since this could be high. Moreover, choice of the performance metrics to be monitored and rewarded is crucially important and the information collated should be measurable, comparable and meaningful. It would be sensible if the metrics to be used are selected by the regulator in consultation with service providers and also consumer organisations. And it would be important to pilot/‘road test’ the use of such performance metrics.

Incentives for improvement in customer service would be stronger if results were made public so that they have reputational impacts on the service providers. This would result in a needed strengthening of the reward for good customer service and, conversely, penalty for poor service, including escalating fines for repeat offences and ‘name and shame’ impacts. And the incentive would be stronger still if the rewards to senior management (including the CEO) and staff are aligned with performance in this regard. 

The approaches discussed above are non-exclusive. That is, the use of a number or all of the options discussed above could contribute to improving customer service and complaints-handling performance. 

BEHAVIOURAL ECONOMICS AND CUSTOMER COMPLAINTS IN COMMUNICATION MARKETS

SECTION 1. INTRODUCTION
1.1 Purpose of this report

Between 2006-07 and 2008-09, there was a record growth in the number of consumer complaints to the Telecommunications Industry Ombudsman (TIO) relating to fixed line, mobile, internet and mobile premium services. As Table 1.1 indicates, complaints increased by 31% in 2006-07, 61% in 2007-08 and 79% in 2008-09. While complaints plateaued out in 2009-2010, they were still at a very high level with a total of 485,471 complaints. 
	Table 1.1 TIO complaint issues by financial year, 1998/99 to 2009/2010

	Year
Mobile 

Phone
Fixed 

Line
Internet
Mobile premium services
Total
% change
1998–99
–
63,069
3,954
–
67,023
–
1999–00
–
56,504
4,292
–
60,796
–9%
2000–01
–
72,745
7,965
–
80,710
33%
2001–02
20,434
40,303
9,497
–
70,234
–13%
2002–03
16,773
37,206
8,691
–
62,670
–11%
2003–04
21,465
36,167
10,388
–
68,020
9%
2004–05
40,254
44,559
16,012
–
100,825
48%
2005–06
52,119
52,294
23,066
–
127,479
26%
2006–07
54,285
54,336
48,181
10,083
166,885
31%
2007–08
85,968
96,611
63,760
22,401
268,645
61%
2008–09
178,019
159,153
115,437
28,809
481,418
79%
2009–10
209,715
142,167
123,669
9,920
485,471
1%


	Notes: Complaints were not disaggregated between fixed-line and mobile services prior to 2001–02. MPS complaints for 2006–07 cover the last seven months of the financial year only.

Source: TIO.


This situation has raised concerns about the reasons for the sharp rise in complaints, including the extent to which there are systemic reasons driving the complaints. The rise in complaints are all the more concerning since the consequences of poor customer service and complaints-handling performance are probably worse for vulnerable or disadvantaged consumers. These concerns resulted in a public inquiry by the Australian Communications and Media Authority (ACMA) into customer service and complaints-handling.

This report examines the extent to which insights stemming from behavioural economics can contribute towards explaining the drivers of consumer dissatisfaction that are manifesting in consumer complaints and also how it can assist in identifying operational policy and regulatory measures to facilitate best/good practice customer service and complaints-handling. 

A primary aim of this report is to identify regulatory initiatives that have been implemented or reviewed internationally as a result of behavioural economic analysis. There is now already a substantial (recent) literature on behavioural economics but little on how governments/regulators have been drawing on these insights to improve consumer protection especially in telecommunications markets. This report conducts a ‘stocktake’ of initiatives in this regard. It identifies efforts made in Europe (by European Commission, the Body of European Regulators of Electronic Communications (BEREC), the UK Office of Fair Trading, the UK Office of Better Regulation, and Ofcom, the UK telecommunications regulator, by the United States Government, and by the Organisation for Economic Co-operation and Development (OECD).
 The purpose of identifying these initiatives is to alert the ACMA inquiry to them so that the case for incorporating some aspects of these initiatives in Australia might be considered in the light of international developments.
More specifically, the report set out to consider the extent to which behavioural economics can help identify/explain:
• customer experience in relation to customer service in the Australian communications industry;

• best practice standards for customer service;

• incentives that may impact the conduct of customer service staff in favour of, and against, good customer complaints handling service; and

• barriers to the implementation of best practice customer service. 

The report also considers the extent to which behavioural economics can help identify/ explain:
• complaints-handling in the telecommunications industry;

• the causes of customer dissatisfaction about complaints-handling; and 
• barriers to the implementation of best practice complaints-handling. 

Since the ACMA inquiry is particularly concerned with ‘systemic’ drivers of consumer complaints, the report focuses attention on the incentives offered to employees of telecommunications companies and the possible impact of these incentives in influencing employee behaviour in regard to customer service and complaints handling. 
1.2 Customer complaints in the telecommunications sector
The Telecommunications industry Ombudsman (TIO) records complaint issues under several broad categories. In 2008-09, complaints issues increased a further 79% but levelled off during 2009-10. As Table 1.2 shows, complaints about billing formed the highest category of complaint issues in 2009-10 (31% as of July 2010), followed by complaints about fault repair (18%), service provisioning (15%) and contracts (14%), credit control (10%) and customer service (6%). While billing complaints issues declined somewhat as a percentage of total complaints during 2009-10 (although remaining comparatively high), faults, repairs, service provision and complaints increased in 2009-10 compared with 2008-09.

	Table 1.2. Top Ten TIO Complaint Classifications

	Sep 09

Oct 09

Nov 09

Dec 09

Jan 10

Feb 10

Mar 10

Apr 10

May 10

Jun 10

Jul 10

Billing

41%

37%

34%

34%

35%

32%

32%

31%

32%

30%

31%

Fault repair

16%

18%

18%

19%

19%

19%

21%

20%

19%

20%

18%

Provision of service

14%

15%

13%

12%

12%

12%

12%

13%

12%

14%

15%

Contracts

8%

7%

7%

10%

11%

9%

8%

12%

13%

12%

14%

Credit control

8%

8%

9%

8%

10%

11%

12%

11%

12%

11%

10%

Customer service

5%

9%

14%

9%

9%

8%

8%

7%

7%

7%

6%

Privacy

2%

1%

1%

2%

1%

2%

2%

2%

1%

2%

2%

Premium rates

3%

2%

2%

1%

2%

2%

2%

1%

1%

1%

1%

Customer transfer

1%

1%

1%

2%

2%

2%

2%

1%

1%

2%

2%

No details at time of complaint

0%

0%

0%

1%

1%

0%

0%

1%

1%

1%

0%



	Source: Telecommunications Industry Ombudsman (TIO) 


1.2.1 Customer service issues

In regard to customer service issues, consumer complaints to the TIO included:
· inability to obtain clear and accurate advice from their service providers (the most common customer service complaint issue) including complaints about incorrect advice or information about service or bundled products
 offered or sold by the service providers;
· service providers not taking action in response to customer requests in a timely manner or, indeed, at all, e.g., consumers making straightforward requests to change their billing address or connect a new service, complain that they do not have these requests acted upon;
· inability to get in contact with their service provider when they have a query or a problem – sometimes consumers tell the TIO that they cannot get through to their service provider easily or they have difficulty in getting to speak to someone as their providers rely on IVR (on hold message) systems and recorded messages; and
· the long wait times they sometimes face when trying to contact their service provider about a query or problem – which can often be in regard to clarification about a bill or asking for payment details – where the delay causes frustration, cost and can make what is initially a simple issue, problematic to resolve.
1.2.2 Complaint handling issues

In regard to complaint handling issues, consumers complain to the TIO about:

· providers failing to action undertakings made to resolve a complaint – where providers make promises to address a complaint (e.g., for incorrect billing) where these promises are not acted upon in a timely manner or at all. 

· providers not informing them about the outcome of their complaint even where the consumer has attempted to follow up with the provider

· not having their complaint escalated to a supervisor even where they continue to express dissatisfaction about their complaint or where this is expressly asked for by the consumer

· providers failing to inform them about their external avenues of redress including the TIO, as required by the Telecommunications Consumer Protection Code (TCP), in circumstances where the consumer has told the provider that their complaint remains unresolved
· not having their written complaint acknowledged or any indication that their complaint had been received or when it would be actioned by the provider.

Data on complaints to the TIO do not capture the degree of consumer dissatisfaction. For instance, an individual is required to make a complaint and approach the provider for resolution, before finally going to the TIO as a last resort. Many dissatisfied customers may give up before taking their complaints this far. Moreover, consumers can also make complaints to the Australian Competition & Consumer Commission (ACCC). 

During the weekend of 5-7 November 2010, Galaxy Research surveyed a sample of 1,100 people aged 16 years and over across Australia. Half (55%) the respondents experienced a problem with their phone or internet provider in the last 12 months, including:
· Technical problems relating to fault repairs – 39%

· Customer service problems – 26%

· Billing, payment or contract problems – 23%

· Complaint handling problems – 21%

· Nearly 7 out of 10 people (68%) who had experienced a problem had complained to their provider about the most recent occasion they had a problem 
· One in three customers were dissatisfied with the outcome of their complaint. 
	Figure 1.1. Customer Satisfaction with Complaint Outcome

	[image: image1.emf]

	Source: Australian Communications Consumers Action Network (ACCAN) based on research conducted by Galaxy. Factsheet released 23 November 2010.


Of the customers dissatisfied with their telecommunication providers’ response to their complaint, only 7% took their complaint to the Telecommunications Industry Ombudsman (TIO). The most commonly cited reasons why people did not take their complaint to the TIO were that they did not think there was any point (60%) or that it was too difficult or too much effort (47%). 29% of respondents said they had not heard of the Telecommunications Industry Ombudsman.
Behavioural Economics and Consumer Complaints 
The report offers a unique perspective on the consumer complaints outlined above. It utilises the framework of behavioural economics to explore actual consumer behaviour and consumer behavioural tendencies that appear particularly relevant to the telecommunications market in Australia, based on the nature of the complaints data. The behavioural economics framework will be used to assist in explaining why some consumers may be making or not making decisions - e.g., to switch service provider, and to enter particular types of contracts - that are contributing to the detriment/dissatisfaction that leads them to lodge complaints. The key behavioural economics insights include:

Choice overload - consumers having too many products, features or contract plans to compare. This can lead to confusion, random choice, or even failure to make any choice. When decision-making is complex the consumer can make the wrong choice, and certainly market and technological developments in telecommunications are increasing the complexity consumers face. Moreover, there are allegations that suppliers might be deliberately increasing the complexity of consumer choice (sometimes referred to as ‘confusopoly’) and, indeed, using other behavioural insights their marketing/advertising staff have long had about consumer behavioural ‘bias’ to their advantage. A contribution of behavioural economics in this regard is the warning it sounds that it is not necessarily more information but better (perhaps even less) information that is required to be presented/’framed’ in a structured easily comprehensible format.

Heuristics – consumers often take short cuts (e.g., by following rules of thumb) when the decision environment is too complex relative to their mental and computational capabilities. These “heuristics” are often accurate enough to be useful, but may sometimes lead to wrong/sub-optimal decisions. This factor is relevant to the design of industry codes or regulation mandated information disclosure, including information disclosed through performance indicator metrics. If consumers take ‘short-cuts’ to decision-making, the information provided must recognise this and be easily and quickly decision-relevant. For instance, qualifications and usage limits, especially presented in fine print are unlikely to impact on decisions. 
Endowment – consumers may be reluctant to give up what they have. They may stay with the present service provider e.g., the incumbent, because of misplaced loyalty, a failure to acknowledge poor choices in the past, or an irrational consideration of sunk costs. Barriers to switching will reinforce this endowment factor which makes it all the more important to ensure that switching is hassle free, fast and cheap.  
Defaults – a default inertia may operate since making a decision to ‘opt-out’ may take more effort than to ‘opt-in’ e.g. an ‘opt-in’ default would automatically extend a mobile phone or broadband contract unless the customer expressly ‘opts-out.(The issue is whether the default should be an ‘opt-out’ unless the customer actively ‘opts-in’?) Also, consumers may tend to take a path of least resistance, particularly if they feel that there is a ‘normal’ option e.g. people may buy ‘standard’ bundles offered by telecommunications suppliers, even if they do not want the whole telecommunications bundle.

Hyperbolic discounting – consumers, and service providers too, tend to be short-sighted when making decisions where immediate costs or benefits need to be weighed against future costs or benefits. For example, consumers may enter long-term telecommunication contracts because they place more value on the immediate benefits of the offer, such as a heavily subsidised new handset, rather than on the long-term costs of being ‘locked-in’ and unable to switch to access lower-priced alternatives and the latest technology. In short, consumers tend to discount costs that impact in the longer term more heavily than benefits that impact in the short term. 
Service providers, too, may tend to apply the same hyperbolic discounting (short-sightedness) so that they attempt to ‘maximise’ short-term revenue/profit from subscribers through pricing tactics that e.g., lead to ‘bill shock’, rather than focus on the longer term benefits of retaining a satisfied customer. It may also lead them to ‘minimise’ costs of customer service and complaints-handling.
Framing biases – consumer choice is influenced by the ‘frame’ in which information is presented. Presentation of the same information in a different ‘frame’, can lead to a different decision. For instance, for most consumers, ‘only 3% fat’ is likely to be less appealing than ‘97% fat free’. In terms of a telecommunications example, a cash back offer or a ‘free’ new mobile phone handset can be more seductive to consumers than cheaper calls at an equal or even greater value, especially since there may be ‘overconfidence’ on the part of customers that they will be able to keep calls low through ‘self-discipline’.

Risk/Loss aversion – the preference for avoiding loss is widely considered to be greater than the preference for gain. Part of the reluctance to ‘switch’ from one supplier to another may be due to the fear that experience with a new supplier is unknown and may be worse. Risk aversion may also be influencing consumers to overestimate the (short-term) costs of switching, and underestimate the longer term benefits of switching.

1.3 Structure of report

Following this introduction, Section 2 provides further detailed discussion on the insights of behavioural economics, paying particular attention to how behavioural economics has been utilised internationally by governments and regulatory bodies to enhance consumer empowerment.  Section 3 focuses on the consumer or ‘demand side’ to examine the implications consumer satisfaction/detriment of information asymmetry, new services and behavioural ‘bias’ exhibited by consumers. 
Section 4 adopts a ‘supply side’ focus to examine the implications of behavioural economics from a communications service supplier perspective. The analysis focuses attention on supply side behaviour that may warrant further industry self-reflection as to how a consumer focus could be further embedded within organisations in practice. 
Section 5 discusses potential means of addressing information deficiency which is a crucial element of empowering consumers in the market, while Section 6 looks beyond information deficiency to consider means of addressing non-information issues, in particular switching costs/barriers. In paying particular attention to switching, the premise is that if consumers could switch easily and quickly to another supplier, they may take this action rather than complain (which can take considerable time and effort). Moreover, suppliers would then be more conscious of the need to retain customers by providing them with best practice / good customer service.  Section 7 explores the potential of behavioural economics to help explain complaints-handling behaviour. Finally, Section 8 concludes the report.
SECTION 2. INSIGHTS FROM BEHAVIOURAL ECONOMICS  

Behavioural economics is still evolving with a number of areas continuing to be debated.
 But the purpose of this report is to distill what seem to be the broadly accepted insights of behavioural economics thus far that can be and are being applied to better understand the behaviour of consumers but also of service providers. The aim is to examine how behavioural economics can help improve the design of cost-effective policy / regulatory measures e.g., in information disclosure, default-setting and consumer switching activity. 

2.1 Behavioural economics and behavioural ‘bias’
Combining economics with psychology and experimental research on decision-making behaviour, behavioural economists have sought to better explain what influences consumers in their purchasing decisions and how this behaviour affects the market (Della Vigna 2009). In essence, behavioural economics uses evidence of how humans actually behave (Sylvan 2009). It argues that observed human decision-making differs from the ‘rational’ welfare maximizing behaviour assumed in neo-classical economic models. For example, people:

· stick with what they know 

· follow others 

· settle for something that is good enough, rather than searching for the best (optimal) 

· procrastinate, putting off things such as saving for retirement or switching
· stick with the default option, even if it is not the best 

· may delay making a decision if it is complex/confusing or avoid it altogether 

· are readily confused, and prone to misleading advice 

· are much more concerned about possible losses than possible equivalent gains 

· are inclined to stick with the status quo 

· dislike uncertainty 

· value fairness and care about others, rewarding or punishing behaviour sometimes to their own ‘cost’
· sharply discount the future compared to the present – they care more about immediate benefits and costs than those in the future 
· tend to be ‘overconfident’ and sometimes misjudge how disciplined they will be in the future
· often make decisions relying on simple ‘heuristics’ or rules of thumb rather than considered calculation.

A basic premise of behavioural economics is “predictable irrationality.” Marketing and advertising staff employed by businesses already have and rely on thorough knowledge of such behavioural characteristics to increase sales and boost profits.
 The message of behavioural economics is that if policymakers want to influence desirable behavioural outcomes as a result of policy initiatives, they also will need to enhance understanding of actual as opposed to normative consumer behaviour.
A complement to conventional analysis, not a substitute. One thing should be stated clearly at the outset. Behavioural economics is a complement to conventional neo-classical economics in endeavouring to assist improved policy making / regulation, not a replacement.
 Behavioral economists generally agree that markets are best understood by building up from the behavior of individual agents. But behavioral economics argues that behavioural ‘bias’ is systematic and predictable so that they can be taken into account to generate better analysis and policies.

“Not necessarily more but ‘better’ information. An example that illustrates the difference between a neoclassical and behavioural economic approach is the issue of choice. In neo-classical terms, more choice is better. Behavioural economics warns that it may not be. There are limits to the amount of information we can take in, which means that we may often filter out important details. Thus, additional information may distract consumers from more important factors, and it may overwhelm consumers and cause them to make decisions with less reflection rather than more. Further confirmation of this was evident in consumer responses to surveys conducted for the ACMA that support the need for clearer language and simpler explanations e.g., of pricing structures, to better understand contract terms and conditions.
 
In the UK, the Office of Fair Trading (2010a) found that consumers can be confused by different types of pricing structures. For example, consumers can find comparisons difficult when:

· firms separate prices into different cost components, which can lead to some consumers being inattentive to less salient parts of the price;
· comparisons require more than one characteristic to be compared, such as a price-quantity comparison; and

· the total cost to the consumer depends upon usage, such as nonlinear tariffs.
In the United States, recent food-nutrition labels actually provide less information than in previous labels as a way of encouraging consumers to focus on the most important content of food (US Fair Trade Commission, 2008).
Behavioural economics suggests that a consumer policy primarily orientated to the provision of additional information can sometimes miss its target. When consumers do not adequately consider available or accessible information either because of cognitive constraints or because they do not search for information due to emotional or situational factors, a consumer policy orientated to informational policy may be ineffective. Research conducted for the ACMA support such conclusions.
 A simplified product disclosure document (rather than a complex and lengthy contract) would increase the likelihood of consumers reading product terms and conditions and thus be less likely to complain due to misunderstandings or misaligned expectations about the product.
 
People prefer to do nothing rather than to make a change. Even if the costs of making a change are low and the benefits are high, people often choose to do nothing rather than actively make a change. For example, a recent study conducted in Portugal found that 90% of mobile telephone subscribers do not use the cheapest tariff. The study revealed that, on average, consumers spend over 100€/year more because they choose to stick with the service that they have, rather than switch to a cheaper option (OECD 2008). 

Default inertia. Presenting one choice as a default option can induce consumers to choose that option. This may be because the default becomes the reference point. It may be because consumers perceive choosing the default as a way of avoiding the cost of making a decision. Organ donor cards is an example. The research found that replacing an opt-in system with an opt-out evidently increases the overall number of organs available (Sylvan 2008).

Or it may be that because of ‘short-termism’ people, procrastinate on changing or may assume that whoever set the default knows more about what is the right decision than they do. 

In Australia, research conducted for the ACMA supports the belief that consumers have a definite preference for an ‘opt-in’ situation, as opposed to ‘opt-out’ because ‘opt-in’ implies a definitive action by the consumer. 
 (That is, unless the customer ‘opts-in’ to extend the contract, the contract is not extended.) Consumers dislike the fact that in some circumstances they must tick the box to ‘NOT’ receive marketing material or have to ‘un-tick’ an already ticked box to ensure material is not sent to them. They also recognize that the online medium encourages people to act quickly, thereby not taking time to read information. Ideally, when consenting online:

· the terms and conditions should be formatted to be easily legible 

· there should be a requirement that the acceptance box is to be ticked before moving on to the next page, as this prompts the consumer to choose whether or not to read terms and conditions

· there should be an ‘opt-in’ mechanism, as opposed to an ‘opt-out’ which ensures that the consumer makes an active choice to tick the box or not. 

Many online environments use click-through agreements in order to create a contractual

agreement with their users about the terms under which they engage with the site. A report prepared for ACCAN (2009) concluded that in principle, this is a good idea – it makes the terms under which the service is offered explicit. However, in practice, as the terms are non-negotiable and as most agreements are written in dense legal language, most users do not actually read them, and the idea that clicking through such an agreement indicates informed consent is mostly a convenient myth (Clapperton 2009). The ACCAN report
 argued that studies into the terms that most of these contracts offer show that they are almost uniformly one-sided.
In response to concerns about the influence of defaults, the European Commission has proposed a Directive on Consumer Rights that includes a clause limiting the use of default options in consumer contracts (European Commission, 2008). Specifically, sellers would be required to obtain consent from consumers for any payment that is in addition to the payment for the main contractual obligation, and could not rely on default options that require buyers to reject those options to avoid payment.

People look for rationales to choose one item over another and where this becomes too complex they may either decide not to buy or pick ‘whatever’ rather than choose wisely.

A number of studies have concluded that people delay or opt out of making a decision when faced with too many choices, because the instinct to avoid regret is greater than the perceived gains from making a choice.
 
Choice and complexity – the use of ‘heuristics’. Some decisions require consumers to deal with either very complex products, as is the case for some telecommunications services such as broadband, or a confusing array of choices, as in mobile 3G phone plans. Behavioural economics researchers conclude that consumers adopt relatively simple “rules of thumb,” or “heuristics,” to make decisions in these situations. Consumers will sometimes quickly decide to ignore certain possible choices or sometimes simply not make a choice. Many consumers use heuristics to make decisions quickly. In many circumstances this is an efficient way to reach a good decision. But the use of such ‘rules of thumb’ can also lead consumer detriment. When consumers evaluate and compare products they often consider a limited number of variables, focusing predominantly on price in the case of communication services.
 In the case of complex products, important variables that may affect the total cost of using a product may be ignored. Firms sometimes complicate matters by deliberately downplaying or even hiding variables other than price that could diminish demand for their product referred to as “shrouded attributes” (Gabaix and Laibson, 2006). For example, customers purchasing computer printers may not be aware of, or seek out information about, the price of ink cartridges, even though ink expenses can be a substantial portion of the cost of owning and operating the printer. In the shrouded-attribute model, firms compete on the portion of the price that consumers focus on, and charge inflated prices for the “shrouded” attributes. 
An endowment factor. Consumers may value what they have more than what they might have. Thus, consumers are often reluctant to switch suppliers because of a misplaced loyalty to existing suppliers (‘status quo bias’). 

Status quo bias. People are disinclined to alter their immediate circumstances even in the face of a clear long-term benefit. 
Presentation is important. Consumers are greatly influenced in their decision-making by how choices and options are presented to them. This is something that marketing and advertising professionals have known about for years. 

People often choose instant gratification over greater future rewards. People prefer a smaller reward now (immediate gratification) to a larger reward later. If asked to do something unpleasant for either 2 hours today, or for 3 hours tomorrow, people will often choose to put off the task, even if the price will be higher in the future. So, while many would like to be slimmer, healthier or non-smokers, they often postpone the new exercise routine, diet or attempt to give up cigarettes until "tomorrow". This also applies to saving for old age or "a rainy day". People are more inclined to spend their money now, even if they get less return for it, than to save it for later. 

Inter-temporal decision making and present bias. In contrast to the traditional model, many consumers appear to ‘over value’ the present. Consumers might, for example, accept a payment of AUD100 today instead of AUD150 in one year’s time. The discount rate for one year would thus be 33%. On the other hand, they might be willing to settle for a payment of AUD100 in one year’s time, as opposed to AUD110 in two year’s time, which implies a lower discount rate for one year of 9%. This asymmetry is referred to as “hyperbolic discounting” (Laibson, 1997). Such discounting has significant implications for consumers, because it means that they could well make different decisions depending on when they make those decisions. This inconsistency is illustrated in Figure 2.1.  Laibson (1997) describes the discounting function in terms of a ‘discontinuity’ – a very high short term rate followed by a more conventional exponential rate, which he calls “quasi hyperbolic discounting”. As a result, consumers could make decisions today that they could regret and complain about in the future. This could have important implications for consumer remedies and information campaigns.
Market participants may not rationally weigh up present against future benefits and costs McAuley (2010). Rather they may put too much weight on the immediate. Distant events become evaluated differently. This can result in a tendency to put off actions that cost time and effort in the short-run and seem (much) more palatable when postponed slightly. This can lead to forms of procrastination which may have much the same implications as the existence of search and switching costs.

Switching costs in regard to telecommunications supply, even where foreseen, are not always adequately incorporated in present decisions. The more distant a possible switch is, the lower the costs of a switch seem to be. Instead of incorporating all costs, consumers discount future costs more heavily in favour of the minimization of present costs. This misevaluation of future benefits and costs, for example, is manifested in outcomes such as low retirement savings in the absence of compulsion.
	Figure 2.1. Hyperbolic discounting
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	Source: Louise Sylvan (2009), Behavioural Economics, The Australian Collaboration. Melbourne.


People are overconfident. Many people are overconfident and a result of this overconfidence is that they can overestimate their own logic, discipline and/or abilities. For example, many consumers will take up an offer for a new credit card on the basis of an introductory discount interest rate, believing that once the discounted rate expires, they will not borrow as much. They often do. The overconfidence bias can also mean that information about product risks and complaints handling performance of a telecommunication service provider are not considered sufficiently when making a purchasing decision. 
Cooling off periods (which are now compulsory for some types of sales under European Union consumer legislation) give the consumer a chance to reflect on what may have been an impulsive or overconfident purchase before fully committing to it. 

Irrational exuberance. Irrational exuberance is pointed to as another example of behavioural bias. When the stock market or the housing market is heading steadily up, many people evidently start to believe that the market will keep going up and will never come down. They keep investing contrary to common sense.

Consumers care more about preventing a loss than making a gain. People are loss/ risk averse, and tend to place a heavier value on losses than on gains. They also tend to place a higher value on a good that they own than an object of identical value that they do not own (endowment effect). Consumers view parting with an already owned good to be a greater loss than the potential gain from acquiring another good of equal real value. This may help to explain why stock market traders often hold on to investments that they have already made, rather than trade them in for assets that they might have preferred if they were choosing again from the beginning. In marketing terms, the "money back if you change your mind" offer also works on the basis that, once a consumer owns an item, they are far less likely to part with it again (i.e. return it), even if it doesn't fully live up to their expectations. 

The power of context. Behavioural economics shows, in both its experimental and empirical studies, that the decision-making context matters. How choices are framed is crucial. If you ‘frame’ a food choice as ‘97% fat free’, people do not react in the same way as if you say the food ‘contains’ ‘3% fat’ – even though the fat content is identical. 
Education and information processing. Laibson (2010) is skeptical about the effectiveness of educational efforts e.g., to promote financial literacy, concluding that the success of educational efforts is mixed at best. He concludes that most evidence is actually discouraging about individuals potentially changing their behavior for the better. Laibson is also skeptical that explicit disclosure of the stakes will be effective. He argues that information disclosure policies may not be effective. For instance, he found that specifically telling participants in a study on choices between index funds that the various funds charge different fees did not lead the majority to put all their money into the lowest-cost funds. Even among Wharton MBA students only around 20 percent did so after this “fee disclosure” intervention. What this suggests is that successful remedies require recognition that consumers' time, attention and information-processing powers may be bounded (limited).
Blinder (2010), too, is not optimistic about increasing educational efforts. He argues that promoting default choices, for example, may be more effective.

2.2 Criticisms of behavioural economics
Behavioural economics has its critics:
i) some have questioned its methodology and results.

ii) others accept that the conclusions of behavioural economics are true for individuals, but argue that they are not significant when examining outcomes from aggregated markets.

Some economists have expressed concern about the strength of findings being generated from experimental data.
· Like all experiments, there are risks that participants are not representative of the wider population. The most influential decision makers in real markets are often not represented in experimental studies.
· Experiments test both for behavioural defects and the influence of the laboratory setting, such as the measurement techniques used. It is difficult to disentangle whether the results are independently testing behavioural theses.
· While experiments can cast doubt on the standard economic assumptions, they often fail, on their own, to generate testable predictions. Experimental results are too vague to count as explanations.
Critics argue that behavioural economics has not adequately specified precise and falsifiable process models and that it has not captured the dynamic workings of a market. That is, people learn from experience and construct improved behavioural/decision strategies and firms may have an interest in helping consumers to make better decisions.
Signs of growing incorporation of behavioural economics insights. Despite such reservations, there are indications that policy makers are increasingly examining how behavioural economics can contribute to more effective policy and regulation. Certainly, the fundamental message of behavioural economics that policy makers should consider the behavioural responses that will impact on policy outcomes is uncontroversial. Especially when a ‘conservative approach’ (sometimes referred to as ‘libertarian paternalism’) is taken in regard to what this means in an operational sense and views the task as a challenge to find relatively non-intrusive /‘painless’ behavioural approaches such as information disclosure that ‘nudges’ consumers
 towards better decisions (Thaler and Sunstein 2008). Indeed, the idea is that governments design the right ‘choice architecture’ and environments that make it easier for people to choose what is best for themselves and society is being closely examined by some governments. For instance, in the United Kingdom, a unit formally known as the Behavioural Insight Team has been established by the government to explore ways of encouraging citizens to behave in social ways relying on market incentives, as opposed to regulation.
 The challenge is seen to be to find ways of encouraging people to be less ‘short-termist’ and to act in their own and in society's long-term interest, while respecting individual freedom. 
2.3 Policy and regulatory implications of behavioural economics 
Behavioural economics is becoming more prominent in considerations of how best to regulate the telecommunications sector, including customer service and complaints-handling issues. Although, the debate is by no means settled as to the practical contribution that behavioural economics can make, the behavioural economics framework provides an  additional perspective on some of the questions that regulators face in this area. 

Not all behavioural bias need to be addressed with remedial measures. Only those with serious consequences. Figure 2.2 illustrates the steps for deciding when there is need to focus on behavioural bias. 
	Figure 2.2 When there is need to focus on behavioural bias
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	Source: McAuley (2010).


The next step is addressing problems due to ‘behavioural bias’ (Figure 2.3). However, there is need to proceed with caution.

	Figure 2.3. Assessing and addressing ‘behavioural bias’ 
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	Source: Waddams-Price (2009).


Proceed with caution. In designing remedial measures there is need to be wary of the unintended consequences of consumer policy tools e.g., in regard to :
· preventing consumers from learning to be more informed, more vigilant
· preventing market solutions from emerging

· preventing efficient ‘nudging’

· encouraging inappropriate risk-taking

· preventing well-judged risk-taking

· restricting competition/choice or raising prices.
Should we go beyond ‘asymmetric paternalism? Behavioural economics explains why people sometimes fail to act in their own best interest. This does not necessarily counsel heavy handed consumer protection regulation. The least controversial approach is to seek ‘painless’ measures that ‘nudge’ consumers towards better decisions. It may suggest the need for more sophisticated policy making, including ways of improving policy that benefits some consumers without overly harming others. For instance, some behavioural economists have advocated an approach based on so-called libertarian or “asymmetric paternalism” to design policies that protect people from making harmful decisions, without overly restricting choices of those less likely to make mistakes e.g., the use of default options. For instance, Laibson (2010) argues that: “Many of the benefits of behavioural economics can be realised without 
strong paternalism. He urges that policy makers avoid sweeping generalisations and doctrinaire positions such as “people are always perfectly rational” or “people are stupid and need to be rescued”. He argues that “Behavioural economics has succeeded by being empirical and non-doctrinaire” taking the position that people are pretty sensible most of the time particularly when they make easy decisions, but that they occasionally make self-defeating decisions.
 Laibson’s messages are instructive and worth reiterating:
· Don’t roll out large scale legislation without first conducting small-scale experiments. You may be surprised at what you’ll find.
· Defaults work (when preferences are aligned)
· Simplification works
· Active choice works
· Social marketing is sometimes quite weak
· Incentives can be quite weak
· Education can be ineffective.

The essential message is that if we think we have a good policy idea, we should test it empirically. The reaction of consumers needs to be ‘road tested’. Equally important is how service providers are going to react. In short, the need is for measures that are “incentive compatible” (that is, where providers have strong incentives to comply). 
In addition, behavioural economics (being grounded on empirical observations/tests) counsels that we should rely not on theories or intuitions but on evidence, with data as our guide. Accordingly, the evidence base of policy and regulation should be strengthened. 
The insights contributed by behavioural economics are becoming clearer. And one of them is the complexity of the decision-making processes driving consumer behaviour in the market. But behavioural economics is frequently less clear about what can be done to address these behavioural tendencies/ complexities. This can make the role of regulators/governments even more difficult. However, knowledge of these factors – in particular how consumers can deviate from traditional and largely accepted economic theories of market participation -  can assist in better targeted intervention to enhance consumer protection. For instance, behavioural economics emphasises that transparency and appropriate information disclosure is very important and counsels that better not necessarily more information is required. Thus, simplifying choices through sensible default rules and reduced complexity could help ‘nudge’ consumers towards better decisions. A simplified product disclosure document (rather than a complex and lengthy contract) would increase the likelihood that consumers will read the product terms and conditions and thus be less likely to complain due to misunderstanding or misaligned expectations about the product. Research conducted for the ACMA supports such conclusions.
  
The OECD has played a leading role in attempting to provide guidance on practical ways of incorporating behavioural economics thinking in policy and regulatory consideration (see e.g., OECD 2008) and in 2010 published a Consumer Policy Toolkit towards this end (OECD 2010). Appendix 1 provides a brief discussion of the OECD’s Consumer Policy Toolkit  which sets out the broader policy development context and the potential role that behavioural economics insights might play.
SECTION 3. DEMAND SIDE FOCUS

The market system is an efficient means of allocating resources if it is effectively competitive.
 The degree of competition is influenced by the extent to which consumers actively engage in markets. Active engagement occurs when consumers know what services, providers and technologies are available, when consumers can compare services in terms of price and quality, when consumers seek out new services and technologies; and when consumers are able and willing to switch to a preferred supplier. 
Where consumers have inadequate, misleading, unreliable information that lacks transparency and is difficult to evaluate, detriment arises, including:
· consumers failing to participate effectively in a market (including switching), because there is limited awareness of services on offer, or because consumers are confused by deficiency /excess of available information;
· consumers paying too much or buying wrong products or services for their needs; and
· consumer disappointment and frustration with a product because it lacks the expected level of quality leading to customer complaints.

3.1 Information and consumer empowerment
In order for consumers to be empowered to exert pressure for competition to deliver promised benefits to consumers by way of lower prices, more choice, improved quality of product and service, etc., they need to: access information about the various offers available in the market;  assess these offers in a well-reasoned way; and act on this information and analysis by purchasing the good or service that offers the best value to the customer. When any of these elements of the consumer decision-making process is absent or weak, consumers' ability to drive effective competition is eroded (Figure 3.1).

Adequate consumer information is also important in driving effective competition in the communication markets in order to deliver sustained benefits to consumers in terms of increased choice, lower prices, appropriate quality and innovation. TIO data show that the main category of complaints is inadequate or incorrect advice at point-of-sale. But for competition to be able to fully deliver effective outcomes for consumers, two important elements are necessary. 

(i). Consumers need to be empowered with the information, skills and confidence necessary to engage effectively within the competitive process. This requires that consumers are aware of the choices available to them, of the features, capabilities, prices, advantages and disadvantages of new services and technologies (so that they are able to properly assess the potential benefits) and also of the existence and ways of using some functionalities (e.g. number portability) that strengthen their ability to switch. 

(ii). Consumers need to be able and willing to switch between service providers easily, cheaply, and quickly without undue effort, disruption and anxiety. Where this is not the case, consumers will be reluctant to switch and this will dampen the competitive process and the benefits consumers receive from competition. 

	Figure 3.1. Virtuous circle between consumers and competition
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	Source: UK Office of Fair Trading (2010c), What does Behavioural Economics mean for Competition Policy? OFT1224, March.


Figure 3.2 encapsulates these three key aspects of consumer policy: (1) to activate consumers to actively participate in the market since this encourages suppliers to compete; (2) active, empowered consumers also encourage suppliers to behave in a way that protects consumers; and (3) to increase consumer confidence, including willingness to switch. The availability of adequate information to consumers is important for all three aspects. A significant imbalance in the information available deters consumers from participating confidently in the marketplace and distorts market outcomes. 

Inadequate, inconsistent, confusing and sometimes misleading information at different stages of the consumer-provider relationship is a significant contributor to the high level of consumer complaints in the telecommunication sector. As noted earlier, complaints about incorrect or inadequate advice continue to be among the most frequent customer service issues reported to the TIO. Informational deficiencies are also a factor deterring consumers from switching providers and one of the contributors to poor customer service across the sector. Confusing, highly qualified and misleading representations about telecommunication services also contribute to the ‘bill shock’ problems, which is the cause of many consumer complaints.

	Figure 3.2. Three key aims for consumer policy
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	Source: Waddams-Price (2009).


3.2 Increasing complexity of telecommunications market offerings 

The increasing range of telecommunications products and services, increasing competition among a growing number of suppliers and the bundling of different services and convergence of technologies, is providing consumers with a large variety of applications and services. While these are welcome market developments, they have been accompanied by increasing complexity in terms of suppliers (including suppliers claims and counter claims about the merits of their products/plans), technologically dynamic products, pricing, service structure and advertising/marketing.
 Consequently, consumers are ever more reliant on clear and accurate information provided to them by suppliers before and during purchase to make properly informed decisions about whether a particular service suits their needs and budget. 

Convergence. Mobile phones are a good example of convergence since they can be used to not only make voice and video calls, but can also be used to access the Internet, broadcast television, run applications and capture data. The complexity of this convergence can present challenges to consumer advocacy since the problems that mobile consumers face are new, quickly changing and often unfamiliar.
Pricing complexity. In recent years, a number of problems have emerged, including: problems around misinformation in regard to pricing plans, bundling, a confusion of prices related to broadband speeds, difficulties relating to broadband switching, premium rate scams etc. Many pricing plans currently offered by suppliers bundle data usage, equipment and other service charges, which increase the complexity of consumer decision making. ‘Cap’ plans, excess charges and differing rates are three prevalent types of complex pricing that occur within the promotion of telecommunication services. Some plans offered by carriers offer significantly more data for a slightly higher price; for example - $5 for 30MB and $10 for 200MB. The overall effect of such offers is to reduce the unit cost per kilobyte for higher usage clients, while at the same time encouraging higher usage through the available discounts. In the absence of clear and transparent information about the pricing structure, meaningful comparison with competitors cannot easily be made, making the purchasing decision more difficult. This issue, sometimes referred to as ‘drip’ pricing, is discussed further in Section 6 of this report.
The various ways through which high data usage charges can accrue through applications use, combined with practices of complex pricing by carriers, inadequate metering and/or data roaming charges can lead to unexpectedly high bills. Concerns about data measurement typically involve the carriers’ efforts to communicate data usage and generally relate to the clarity and accuracy of usage meters provided by carriers. Providers could offer default and customisable alerts for all billable services and such facilities could prevent consumers from incurring significant charges for excess data usage. For instance, in the United States, rules have been proposed by the Federal Communications Commission (FCC) requiring providers to notify users when they have reached their monthly usage limits on their mobile phone. 

Download speeds. Lack of clarity in advertising can easily give consumers a misleading impression in regard to download speeds. Some argue that companies should avoid reference to “theoretical maximum” or “peak” speeds when making broadband speed claims
 because many factors can affect the broadband speed a consumer is able to achieve. Rather, references to broadband speeds should be reflective of typical customer experience and should include actual speed ranges as well as information about factors that can impact speeds. 

Adding to the complexity is misleading advertising. In November 2010, an Australian Federal Court judge found SingTel Optus “seriously” in breach of the Trade Practices Act 1974 by engaging in misleading and deceptive conduct through the advertising of its "Think Bigger" and "Supersonic" internet plans. When advertising the broadband plans, Optus represented that, for a monthly payment, a consumer would receive a headline data allowance of broadband which was then split into peak (midday to midnight) and off-peak (midnight to midday) data allowances. Optus had not sufficiently disclosed that the service would be speed limited to 64kbps once a consumer exceeded their peak data allowance. The consequence was that any unused off-peak data would no longer be available at a broadband speed, and as such the consumer would not obtain the headline data allowance of broadband. (Many common internet websites such as Facebook and Youtube cannot be effectively used at 64kbps.)
Pre-purchase and point of sale information. Of particular concern is the heavy reliance by many providers on attractive sounding headline claims in advertising and promoting services, which are qualified by a range of conditions
. In September 2009, Telstra, Vodafone Hutchison and Optus provided court enforceable undertakings not to engage in specific types of conduct, including:
(i) the use of misleading, unqualified headline representations as to a price or offer in general.

(ii) the use of misleading, unqualified headlines specifically in relation to:

· the price of calls per minute;

· the price of bundled products or services;

· the price of phone plans;

· the price of specified data allowances;

· broadband speeds;

· network coverage; and

· minutes of call time on phone cards.

(iii) the use of misleading, unqualified terms in relation to:

· ‘unlimited’;

· ‘free’; and

· ‘no exceptions’, ‘no exclusions’ or ‘no catches’.

(iv) failure to state the full minimum price when advertising a periodic (e.g., monthly) price.
Post-purchase information provision. There are also issues relating to post-purchase information causing consumer detriment and complaints.

(a) Warranties & refunds

Telecommunications consumers often complain that they are given confusing, misleading and inconsistent information about their statutory refund and warranty rights. For instance, during the 2009-10 financial year, the ACCC received 734 complaints and inquiries about mobile phone handsets.

(b) Billing
TIO statistics indicate that billing is one of the major areas of consumer complaint. Unclear and confusing bills prevent consumers from forming a clear picture of their usage patterns, and from making meaningful and accurate comparisons with other providers’ services. Poor billing can therefore be a barrier to switching providers.

This is an example of the type of complex conditions in a pricing ‘plan’ or package that many consumers would have difficulty in understanding. The undertakings by the service providers (mentioned above) provide that advertising referring to terms such as ‘caps’, or ‘unlimited’ must come with appropriate qualifications. But the insights drawn from behavioural economics counsels that having qualifications appear next to headline terms in advertisements, say in fine-print, would probably not have a huge impact in helping consumers to better understand the nature of the plan/or service being advertised. It is likely that consumers will still focus on the headline claims/statements in the advertisement, and not process the qualifications, or fine-print.  
There is some evidence that consumers frequently do not read the qualifications/ limitations to a pricing plan that specifies them in fine print.
 Indeed, in Australia, only 37% of 3G bill payers from fixed line households reported they read all or most of their contract, with around half reporting they read at least half.
 Around three-quarters of bill payers who read at least some of their contract reported that they understood it. 3G bill payers from non-fixed line households are more confident about their plan inclusions, excess usage and data charges, when compared  to bill payers from fixed line households. Other research conducted by the ACMA also supports the thesis that consumers often do not read the entire contract, especially the qualifications/limitations in fine print. 

There is further empirical evidence of consumer inattention to obscure prices from research conducted in other countries. Chetty et al., (2007) show that consumers' inattention to taxes not included in the headline price is substantial in the US. First, they conducted field experiment where tax-inclusive prices were posted for 750 products over a three week period (where prices were usually posted exclusive of tax). They found that demand for these products fell by 8.8 per cent compared to control products and nearby control stores, as tax-inclusive prices appeared to be higher. Second, they found that alcohol consumption is more sensitive to a tax increase, when it is included in the headline price as opposed to when it is added upon purchase.

Hossain and Morgan (2006) found evidence that consumers are inattentive to postage and packaging charges in a series of field experiments on an auction website.
 It is common practice for distance sellers to separate a product's total price into the price for the item itself and the price for postage and packaging. If consumers are fully aware of the total price, it would not matter how the price is divided, as only the total price matters. It was found that starting an auction for a CD at a lower opening price and charging a higher shipping cost leads to earlier bidding, more total bids, and a 21 per cent higher final price.

‘Unlimited’ call claims. There are concerns that some companies advertising plans as ‘unlimited” were engaging in false representations or engaged in misleading and deceptive conduct. And just as “unlimited” does not always mean unlimited, so “free” does not always mean free. In the past, action has been taken action against companies who advertise phone handsets as ‘free’ or zero dollars, but then recover the cost of the handsets through higher call charges than those call charges available on comparable plans where no handset is included. 

The young, old and vulnerable. Consumers themselves are also changing. Children and young adults – who often lack experience as consumers – have become more significant forces in (tele)communication markets, as have the growing number of older and vulnerable adults who sometimes face unique marketplace challenges. While consumers are better-educated overall, many still lack the arithmetic and literacy skills that are required in today’s more complex, information-intensive marketplace. The increasing complexity of market offerings has not been accompanied by improvements in the quality or accessibility of consumer information to the detriment of some consumers, especially those who do not have a high level of technological literacy.
3.3 Challenges posed by new developments in telecommunications

The variety of telecommunications services, the bundling of these services, multiple plans and pricing options, and technological platforms in the marketplace can be complex and confusing for many consumers. The dynamic changes in the marketplace driven by technology advances and more open markets are highly beneficial to consumers, providing them with a broader range of innovative products from a wider selection of firms. But new products and services and the ways in which they are marketed have and are likely to further increase the complexity of the telecommunications marketplace.
 Moreover, the changes to market structure that could follow the emergence of new technologies and networks, such as the National Broadband Networks (NBN), will create a range of regulatory and consumer protection challenges. Multi-provider complaints are likely to increase in an NBN environment and multi-provider complaints can be complex, particularly in identifying causation issues. Rules for dealing with such matters would need to be developed. 
Ensuring that disputes that involve multi-parties can be dealt with may require a change to the regulatory jurisdiction and practices. The challenge is to ensure that the regulatory scheme is well placed for the future NBN environment which is likely to see more content delivered over carriage services. Traditional telecommunications service providers of both fixed and wireless access services are going to increasingly represent a proportionately smaller segment of the supply side as other parties, such as applications providers, take a larger share of a growing and changing marketplace.

The customer service and complaints-handling framework will need to be flexible and adaptable to deliver effective consumer protection for emerging technologies and delivery platforms. Best practice principles that underlie an effective customer service and complaints-handling scheme must apply to all services, current and emerging. The customer service and complaints-handling framework must be flexible and regularly reviewed to ensure that it remains relevant.

Concluding remarks. This section of the report has signposted the complicated nature of navigating towards the appropriate level of information disclosure bearing in mind the insights of behavioural economics about how consumers actually process information. It also flags the critical importance of switching. It will be the task of Section 5 to explore in more detail potential areas for regulatory consideration  when it comes to enhanced transparency, information disclosure and informed decision-making, while Section 6 will be concerned with addressing issues beyond information deficiencies, such as reducing barriers to switching. But before proceeding to these sections, the report applies the framework of behavioural economics to examine the ‘supply side’ – the behaviour of service providers.
SECTION 4. SUPPLY SIDE FOCUS 
4.1 Behavioural economics and the supply side
Many of the behavioural biases in consumer decisions in markets are well known to firms and more specifically to their marketing/advertising personnel. Marketing staff/advertisers are well informed about how to focus consumer attention on immediate product benefits, while pushing long-term costs into the background.
 The exploitation of this ‘hyperbolic discounting’ aspect of consumer bias contributes to consumer detriment, feelings of dissatisfaction and probably complaints. But the purpose of this section of the report is to examine the nature and extent to which in adopting such behaviour, people working in businesses, too, may be subject to behaviour influenced by ‘systematic bias’ such as “short-termism”.
 To what extent is such behaviour a source of poor customer service and complaint handling? 
Focussing on the supply /service provider side of the market through the lens of behavioural economics is a relatively new approach. But it is crucial in examining customer service issues since good customer service, including complaints-handling, has to be improved on the supplier side. 
Suppliers are motivated by the desire to retain customers coupled with the recognition that failure to satisfy a customer could result in them taking their business elsewhere. Therefore, in a competitive environment, it would be in the commercial interests of suppliers to provide good customer service. This would be motivated by businesses’ strong desire to retain customers. When consumers receive good service, the outcomes for suppliers are positive. Consumers who experience good customer service and quality of products are likely to generate repeat business and new business as they are likely to tell someone else about their positive experience. 

The converse is also true. A consumer experiencing poor service will long remember that encounter and is likely to share that experience with others. Studies undertaken in the US and UK have found that consumers are likely to switch service providers as a result of bad customer service experience as often as they switch in order to benefit from lower prices (Whitford 2007). Almost a third of these customers are likely never to go back to that service provider, while around two-thirds are likely to tell someone about their poor customer experience. This can result in significant costs to the service provider.

The financial costs that can arise due to poor customer service and the loss of customers can be considerable and include (Whitford 2007):

· wasted costs associated with customer acquisition;
· wasted costs for commission paid to sales staff for services later cancelled;
· reduction in revenue due to poor customer retention and low customer loyalty;
· loss of reputation of the service provider in the market place;
· the cost of re-work activities, fixing the problems or correcting mistakes; and
· the cost and time spent in dealing with complaints.

The cost of poor customer service and complaint handling can impact on the long term viability and success of the service provider. Thus good customer service is not only important from a consumer’s perspective but also key to long term business success. The commercial reasons for addressing customer service issues and ensuring lasting customer relationships are compelling. Research reveals that:
(i) acquiring new customers can costs five to seven times more than satisfying and
   
 retaining existing customers;

(ii) 
increasing customer retention by two percent has the same effect on profits as cutting costs by ten percent;

(iii) 
reducing the rate of customer defection by five percent can increase profits by as much as 125 percent; and

(iv) 
the customer profitability rate tends to increase over the life of a retained customer.

The cost of poor customer service can be difficult to quantify but can include: ombudsman compensation, re-work, costs of incorrect invoicing, commission paid to sales people for services later cancelled or compensated, absenteeism and staff attrition, poor ‘word of mouth’ requiring increased defensive advertising resulting in higher customer acquisition costs, multiple contracts and hand-offs to deal with a single issue or complaint driving increased customer service staff costs, deliberately hidden activities to deal with poor service problems, lost sales due to lack of confidence in company service standards and ability to meet requirements.

Complaint statistics indicate that the market is currently not operating optimally to deliver good customer service across the telecommunications industry. Service providers tend to take a broad view of customer service, including all their customer-facing activities, such as marketing, sales and billing, under the customer service heading.
 Service providers point to the significant growth in the market, which has resulted in an increase in the number and variety of customer contacts and transactions with service providers. Many service providers pointed to complexity as a key driver of perceived poor customer service and complaints. They suggest that the complexity covers all facets of their business — provider IT systems, the telecommunications products they sell, pricing structures, supply chains, and the marketing messages.

Consumers tend to take a more narrow view of what falls under ‘customer service’, generally seeing it comprising contactability, provision of accurate information, ease of communication, and the satisfactory resolution of issues. Provision of accurate information at point of sale in stores by trained knowledgeable staff is important because, as Table 4.1 indicates, 74% of 3G subscribers surveyed in a study conducted for the ACMA purchased their current plan in person, in store.
	Table 4.1: Method of purchasing current 3G mobile plan*

	[image: image16.emf]Base: Fixed line households: n=949

Source: C3b. How did you go about purchasing your current plan?

74%

22%

3%

In person, in store

Over the phone

On the Internet



	    ‘3G mobile bill-payers’ understanding of billing and charging arrangements’, ACMA Report May 2011.


Many consumer complaints are about basic service failures with no obvious link to the complexity issues described by service providers. 
 Common or recurring issues raised include:

· consumers receiving inconsistent or incorrect information from their service provider

· customer service staff having insufficient knowledge or authority to answer queries and to resolve issues 

· long wait times and multiple transfers between customer service staff

· undertakings not actioned or service providers failing to deliver on commitments.

One consequence of the difference in these perspectives is that service providers may tend to focus their attention on the customer services activities concerned with acquiring new customers, as opposed to the post-sale customer service practices important to retaining existing customers. This may explain, in part, why there appear to be high levels of dissatisfaction and complaints among consumers who seek post-sale support or when something goes wrong.

Market incentives for telecommunications providers to deliver good customer service, including good complaints-handling, are – judging from the high level of complaints - evidently inadequate. An important reason for this is that there is a lack of effective competition to drive sustained concern about keeping the customer happy with good service, including complaints-handling. so that the customer does not migrate to another supplier. Or is there no such fear because high switching costs are ‘locking-in’ consumers? To the extent that barriers to switching are the source of poor customer service, the obvious way to address this is to make consumers more able and willing to switch. This issue will be discussed in detail in Section 6 of this report.  
The nature and extent of competition could also be conducive to ‘confusopoly’. That is, rather than compete on price, service providers engage in strategies to make price comparisons more difficult. While it is arguable that firms can profit from transparent, honest pricing, their competitors can respond quickly to negate that. Thus, if a provider is worried that a rival could move to break up the confusion with a low transparent price, it may want to counter that strategy through non-price rather than straight out price competition.
 It could use various strategies such as loyalty coupons, more bundles, packages, ‘buckets’ of calls, and hidden charges that make its prices hard to compare with the transparent low price of a competitor. 

Short-termism on the part of providers? Another potential reason for poor performance in complaints handling is suggested by behavioural economics. That is, that, like consumers, suppliers too, have short term (hyperbolic discounting) perspectives that lead them to seek to ‘maximise’ returns from present customers through high prices and poor service rather than provide the good customer service that, while costly, will nurture long-term loyal customers and profit. After all service provider firms are comprised of individual decision makers. For instance, Klemperer (1995) suggests that firms charge high prices and provide poor customer service to extract rents from captives because firms discount the future, so they prefer to receive a given amount of profit in the present compared with the future. As a result, firms may be more likely to be concerned with extracting rents from captives than increasing their future market share.

Firms may try to do this in a number of ways.
  The economic literature has long recognized that firms may have an incentive to increase search or switching costs in order to increase competitive barriers. But behavioural economics suggests that such behaviour may be more prevalent and longer-lasting than initially thought.

Accessing information. Firms can make it more difficult for consumers to conduct optimal/efficient search. For example, behavioural economics points out that consumers do not tend to look at pricing terms that are not provided upfront. Firms may exploit this by putting more of the price into add-on services; restructuring their tariffs, adding clauses within the terms and conditions; or making price searching harder (for example, by drip pricing—only revealing the true price after the customer has spent some time choosing). Ellison and Ellison (2009) argue that economists should think about firms' active incentives to obfuscate as well as consumers' incentives to search.

Assessing offers. Firms can make it more difficult for consumers to assess the best deal. Behavioural economics indicates that consumers have difficulties comparing across differently structured offers, and firms may exploit this by obfuscating their prices or increasing choice or complexity. They may also use price promotions and framing to distract and distort decision-making.

Acting on information and analysis. Firms can make it more difficult for consumers to act to get the best deals. Behavioural economics suggests that consumers may display more inertia than traditionally suggested, perhaps due to overconfidence in their capacity to improve things (e.g., limit phone calls or internet data downloads to less than the allowed ‘bucket’ in a plan thereby avoiding excess charges) at a later time. Firms, knowing that consumers display this inertia, can increase switching costs e.g., by using defaults and automatic enrolments, or use time limited offers to inhibit switching.

Firms' ability to exploit such biases in this way may be limited, for example, by the potential for new firms to enter and provide products which make a virtue out of not exploiting biases. But some of the behavioural economics literature suggests that there may be circumstances in which all firms exploit consumer biases and none of them has a unilateral incentive to correct this situation. (Gabaix and Laibson 2006)
 
The nature, prevalence, and self-awareness of consumer biases can also differ across markets, and this too can have an impact on how firms react.
 For example, in some markets there will be a proportion of consumers who know about their biases and correct for them (termed 'sophisticated' in the literature) and a proportion who do not (termed 'myopes'). In such markets, firms may have an incentive to exploit the myopes, but competition will force them to compete away some of the resulting rents on low upfront prices in order to entice them in the first place. This is competition from which the sophisticated gain. Effectively, the sophisticated get a better price than they would absent the exploitation of the myopes. In such a situation, any firm that tried to stop exploiting the myopes would have to raise its initial price, which would, in turn, cause both types of customer to switch away. The myopes switch because they no longer see a cheap upfront price, and the sophisticated switch because they are no longer subsidized by myopes. The result is that under certain conditions no firm can profit from moving to a non-exploitative outcome unilaterally (UK Office of Fair Trading 2010c).
There are some encouraging signs emerging, however. For instance, Telstra says ‘customer service’ is now a key element of its competitive strategy. If this works for Telstra, especially in view of Telstra’s dominant position in the market, other service providers may follow with resulting benefits for customer service. 

Customer service and complaints handling as an influence on consumer choice. The TIO’s statistics indicate that complaints about complaints-handling processes were the third highest category of complaint received by the TIO during 2008-2009, with complaint issues rising by 130% to over 66,000 complaints. The TIO complaints statistics also indicate that the main areas of consumer complaint regarding complaints-handling were about:

i). Providers refusing to escalate complaints within their own organisations even where consumers advised that they remained unhappy or dissatisfied, with over 8,700 complaints on this issue
ii). Providers failing to inform consumers about external avenues of redress, including the TIO, in circumstances where consumers had informed their providers that their complaints remained unresolved, with over 8,000 complaints relating to this issue.

Are service providers relatively careless about complaints because they believe that customers are relatively unconcerned about customer service in choosing a service provider (and that their competitors’ customer service is worse anyway?) and that once contracted, customers are ‘locked-in’ by high switching costs, and other factors pointed to by behavioural economics e.g., the ‘endowment’ factor? 
The problem with this is that if service providers believe consumers do not search for, or in any event do not seem very concerned about choosing, a service provider that delivers good customer service, there is less incentive for them to go to the trouble and expense of providing good service. In fact, there may be a disincentive for them to do so. If consumers make their purchasing decision on the basis of an “average” standard of customer service, a telecommunications service provider that invests in superior customer service does not improve market share.
 It either loses market share because it needs to charge a higher price to cover the higher cost of better quality service or it retains market share but at a lower profit margin. In the longer term, it will seem to make economic sense to simply let customer service decline. In the reverse situation, the firm with below average customer service retains market share and does so with better margins, and has little incentive to improve customer service. 

In this context, there is a case for regulators to be involved by way of requiring adequate, appropriately presented, information disclosure. For instance, the publication of a customer service performance ranking table could help in this regard as discussed below. 
Important factors in consumer choice of CSPs. Table 4.2, based on research conducted for the ACMA, shows that regardless of the type of service, the top five reasons for selecting a communication service provider (CSP) are nearly always the same in regard to price, network coverage, product range, customer service reputation, and bundling.
 Reputation for customer service does appear to be an important criterion for selection although for ‘only’ about 17% of consumers (with survey respondents mentioning impoliteness, lack of knowledge, getting the run around, impersonality etc., as negative experiences with CSPs). This is a significant proportion of customers if they are actually able and willing to switch. But there is scope for further attention to both reducing switching costs and ‘educating’ and instilling confidence in consumers about the potential benefits of switching. 
	Table 4.2 Three main reasons for choosing service provider by relevant product*

	TOTAL

Internet 

Mobile Phone

Home Telephone

Bundled Services

%

%

%

%

%

Price

46

52

48

32

46

Network coverage

28

28

34

16

31

Range of products/services offered

20

22

21

17

15

Reputation For customer service

17

17

18

18

16

Bundling - provider for other services

17

17

13
12

31

Only provider available/in area when signed up

14

13

10

19

17



	Base: Contacted CSP in last six months n=1,420; internet n=521; Mobile Phone 434; Home Phone n=260; Bundled services n=183

*Question asked: What were the three most important factors you considered when you chose your service provider?
Source: ‘Community Research into telecommunications customer service experiences and associated behaviours’, ACMA Report May 2011




Incentives and customer service, including complaints-handling. Another potential driver of complaints handling performance could be the incentives system in place. In short, are there incentives being offered that are resulting in poor customer service and complaints-handling behaviour?
Questions arise as to whether the incentives provided to customer service and complaints handling staff and appraisal of their work performance influenced such behaviour. For instance, if escalating a complaint to a supervisor or to an external avenue of redress is regarded as “failure” there would naturally be a reluctance to do so. 

Incentives and customer service, including complaints-handling

Another potential driver of complaints handling performance could be the incentives system in place. In short, are there incentives being offered that are resulting in poor customer service and complaints-handling behaviour?

Questions arise as to whether the incentives provided to customer service and complaints handling staff and appraisal of their work performance influenced such behaviour. For instance, if escalating a complaint to a supervisor or to an external avenue of redress is regarded as “failure” there would naturally be a reluctance to do so. 

Linking staff and executive pay to customer service. It is notable that the practice of explicitly linking executive pay to customer service surveys is beginning to occur in Australia. For instance, the Commonwealth Bank has been doing it for about three years and Telstra is reportedly planning a similar approach. From 2010/2011,  40% of the maximum bonuses for Telstra’s 300 top executives and 2,000 managers will be dependent on Telstra getting an increase of 6 percentage points in regular feedback from customers. But there is no industry accepted survey for customer satisfaction across telecommunications firms. As such, Telstra has had to implement its own system for gauging customer satisfaction. For the sake of transparency, it has appointed a market research firm to conduct the surveys on its behalf.
 

4.2 Performance metrics – creating incentives 
To create incentives for service providers to compete on customer service and to provide better visibility of customer service performance to consumers and enhance decision-making, a framework to report on performance could be developed. The larger industry members would be required to report their performance against certain prescribed metrics either in a customer service performance ranking ‘leagues table’ or some other performance reporting framework. The metrics against which performance would be measured could be either inputs focussed (such as time limits) or output focussed (such as the quality of an interaction or consumer satisfaction). 

Regular monitoring is an important part of effective regulation. The use of performance indicators to monitor and its potential to influence improvements in performance in the telecommunications sector has long been debated/recognised (see e.g., Xavier 1991). 
The use of performance metrics in regard to improving performance in addressing consumer complaints and complaints-handling in the telecommunications sector and its potential to influence behaviour e.g., through reputation impact, certainly warrants attention. 
A complaints-handling performance reporting framework that requires service providers to report on complaints-handling data either separately from or as a part of a broader customer service reporting framework could provide more transparency to consumers and assist the decision making process. But this would depend on the extent to which the information is presented in a way that is useful for consumers. At present, a consumer is unable (especially prior to sale) to tell the level of post-sale customer service and this may be another reason why firms have not been willing to compete in the post-sale market. As noted earlier, about 17% of customers surveyed responded that they would be influenced by a provider’s customer service reputation. While the actual extent to which consumers will be influenced by such information, and how many will be, remains uncertain, it seems likely that if consumers have easy access to useful and digestible information at the right time, this could be a useful ‘nudge’. But Laibson’s (2010) advice about the need to ‘pilot’ the use of such performance metrics (in various ‘presentations’) is pertinent here. The Office of Fair Trading (2009) agrees emphatically that measures have to be ‘road tested’. 

A performance reporting framework seems likely to provide incentive for service providers to improve complaints-handling practices. Choice of the metrics to be monitored and rewarded is of course critically important and the information collated should be accepted as being measurable, comparable and meaningful. Thus the choice of metrics should be done in consultation with service providers but also consumer organisations. Incentives for improvement would be stronger if results were made public and impacts upon the reputation of the providers. This would result in a needed strengthening of the reward for good customer service and conversely in a penalty for poor service. And the incentive would be stronger still if performance assessment and the rewards to senior management (including the CEO) and staff are aligned with performance in this regard. 

In designing the performance monitoring framework, the questions/issues that the UK Better Regulation Executive and National Consumer Council (2007) recommended be borne in mind when considering information disclosure requirements are pertinent.
· Is the information aligned with business incentives, where this is possible?

(Will businesses support or oppose what you are trying to achieve?)
· Have the behavioural outcomes sought been defined? (What are the specific
objectives?)
· Will information provide a sufficient incentive for producers and consumers to
change their behaviour? (Is the information likely to be of value to producers and
consumers?)
· To what extent does the information fit with the wider system and simplify choices
for consumers? (Will the information help consumers to make better choices?)
· Has the fit with existing regulated information requirements been considered? (What
information is already there?)
· How far, and in what areas, is there scope for the regulator/government to publish  such information as an incentive to drive service provider behaviour through concern about reputation?
· How can policy-makers and communication experts use creative new approaches to


maximise impact on consumers/suppliers?
a). Would designing information with the most vulnerable in mind help to benefit all consumers? How might this be achieved?
b). How and where could images and pictorial information be better used in regulated information?
4. 3 Consumer expectations and principles based complaints-handling
The mismatch between what providers consider to be good customer service pertains not only to telecommunications. Ouden et al., (2006) argue
 that the number of complaints is rising in many service industries, not because companies are supplying inferior products but because they are supplying innovative products that diverge from customer expectations. On the basis of this claim, when a customer buys a mobile phone or a mobile phone service plan, the phone or the service plan may behave exactly as it is technically meant to, yet the phone may not have features a customer assumed would be there or there may be inadequate reception in a place the consumer often goes to. 
In these ‘soft failures’ the product technically works according to specification, but it fails to do what the consumer expects. In short, these failures occur because the customer’s information on the product or service was misleading or incomplete, and not because there is an actual fault with the product or service. To address this problem, Ouden et al., (2006) suggest distinguishing between different types of consumers. Novice users “have high expectations based on advertisements, and have little interest or appreciation for the underlying technology, while experienced users understand the capabilities and limitations of the product much better.” Ouden et al.,further argue that because consumers have different expectations, the types of complaints and problems that arise will depend on the type of user more than the product itself. This means that “[u]nderstanding a complaint in this phase requires insight into the type of consumers who use the product and the (mis-)fit with their familiarity or knowledge.”

The implication of these arguments is that businesses may have to better recognise the need to reformulate their approaches to match different types of consumers. Regulators can help facilitate this reformulation by working with industry on best practice principles. To recognise that these problems exist at all and the nature and source of the problems, however, businesses will need to listen to their customers. In doing so, complaints data will help explicate consumer perspectives on fairness. This process will not eliminate complaints, however, and companies must still address consumer complaints. Ouden et al., suggest that much could be done to reduce consumer complaints if consumers were better informed about products before purchase. A pre-emptive step in addressing complaints would be to help avoid complaints by ensuring that consumers are provided with more comprehensible, accurate, timely, relevant and complete information. Complaints will nevertheless arise and they will need to be addressed. According to Papagari Sangareddy et al., (2009)
 the complaint management process comprises of three interrelated, yet distinct, factors: 
· interactional justice (perceived quality of the interaction between the customer and the business); 
· procedural justice (perceived fairness of service recovery procedures in cases of service problems); and 
· distributive justice (perceived fairness of the outcome of the service recovery process). 
The more satisfied consumers feel about the various factors, the more likely they are to be satisfied with the complaint resolution process as a whole. By focusing on improving customer experiences according to these metrics, businesses will at the same time improve their compliance with the principles because consumers will be more likely to feel as if they are being treated fairly by the business in question. Papagari Sangareddy et al., (2009) argue that the consumer protection regulation might be aimed at turning the three factors into principles for industry complaint resolution mechanisms. In essence, the complaint-handling process should be about understanding from the consumer’s point of view, the entire purchasing process, including consumer expectations.
To assist businesses in meeting these objectives, the regulator could publish implementation reviews, including examples of good and poor practices. The regulator could take a leadership role not only to start the conversation among stakeholders, but also to keep the conversation going so that businesses are talking to each other, individuals and consumer interest groups, as well as to the regulator. 

An objective is to articulate principles of supplier behaviour that are in the consumer interest with a focus on outcomes (Frazer 2010)
. Black (2008) suggests that application of these principles would empower the regulator while providing the flexibility to implement and maintain effective regulation that keeps pace with changing markets.

Policy and regulatory implications

The focus of this section on the service provider/ supply side of the market through the lens of behavioural economics is a relatively new approach, but one which may at a basic level prompt further industry self-reflection/analysis that may lead to a greater alignment of incentives that drive improved customer service performance. It may also complement neo-classical models of competition theory in providing regulators with an additional perspective of service provider behaviour and the incentive structures necessary to help modify such behaviour in the interests of consumers. Like consumers, suppliers too, may have short term (hyperbolic discounting) perspectives that lead them to seek to ‘maximise’ returns from present customers through high prices and poor service rather than provide the good customer service that, while costly, will nurture long-term loyal customers and ‘maximise’ profit. If service providers believe consumers do not have, do not search for, and/or do not seem very concerned about choosing a service provider that delivers good / best practice customer service, there is less incentive for them to go to the trouble and expense of providing good service. 
A complaints-handling performance reporting framework that requires service providers to report on customer service and complaints-handling data could provide more transparency and information disclosure to consumers and assist the decision making process. It would also focus supplier attention on customer service improvement. 
Other avenues of strengthening incentives for improved customer service should also be focused on. One is enhancement of effective competition to drive sustained service provider concern about keeping the customer happy with good service so that the customer does not migrate to another supplier. Increasing consumer access to more transparent easily comprehensible information to assist decision-making will help in this regard. This is the topic explored further in the next section (Section 5). Another related issue is that if high switching costs are perceived to be ‘locking-in’ consumers, service providers will have less fear that customers will migrate and less incentive to improve customer service. The obvious way to address this is to find ways to make consumers more able and willing to switch. This is the major topic of Section 6. 
SECTION 5. ADDRESSING INFORMATION DEFICIENCY
This section brings together both demand side and supply side analyses examined in the two previous sections in the context of information deficiency since this is an area where both consumers and service providers have a role as interpreters and creators of information. This interaction of consumer and service provider brings to light behavioural implications of information transparency and information disclosure that are significant for policy and regulation. 

5.1 Consumer responsibility to make use of disclosed information

Information asymmetry is a basic problem inhibiting well-functioning markets and resulting in consumer dissatisfaction and complaints. Information provided to consumers by service providers that is clear, easy to understand and digest is an obvious initiative to help address information asymmetry so as to assist consumers in making informed purchasing decisions. The Australian Productivity Commission (2008) underlines the importance of informed, educated consumers as the “first line of defence against poor behaviour by suppliers” since “it would not be feasible or sensible to use regulation to deal with all of the problems that consumers may face”. Properly informed consent is an important element that protects consumers by ensuring that they have knowledge of what they have agreed to, thereby also reducing the likelihood of future complaints about services.

Consumers frequently have problems with the presentation of information, however. For example, standard form contracts that are often not comprehensible for the average consumer, involving lengthy paragraphs, complex language and that run into multiple pages (TIO 2009). Another example is product information or advice provided using complex technical terminology. Consumers also have problems with the quantity of information in the market, contributed to by so-called ‘confusopoly’ in which a combination of numerous competing messages and consumers cognitive limitations and other behavioural tendencies means there is a risk that some information initiatives will be ignored by consumers, or misunderstood (Productivity Commission 2008). These factors work against consumers’ understanding of what is on offer, as well as their ability to compare and use products.
The Better Regulation Executive and National Consumer Council in the United Kingdom

report (2007) concluded, on the basis of research through the use of qualitative focus groups and case studies of information available across many sectors, that although information can be a powerful tool, it is neither fail safe nor costless: 

“When presented to consumers, many of the pieces of information from our case studies were not having the desired outcomes. Consumers rejected much of the information because there was too much of it and because it was presented in a complex and unappealing format … Some of the more vulnerable groups we spoke to found overly complex information not only difficult but also humiliating. Across society, our research found a desire for simple, succinct information.” 

Although there are already information disclosure requirements in the communications market, there is little research available on the outcomes they are delivering. It seems from the number of complaints that many of these requirements are not having their desired effect.

What consumers think would provide a positive customer experience 

Consumers believe that if an organisation wishes to provide a positive customer experience, they should ensure the following
:

· descriptions in layman terms so that the language is accessible to consumers

· opt-ins (not opt-outs) to promote the sense of choice for the consumer, and protection from providing consent ‘accidentally’

· the offer of a hard copy agreement for any ongoing contract—regardless of how the initial agreement is made (phone, online, face-to-face)

· a cooling-off period be applied to any ongoing contractual agreement

· the length of time of consent for personal details to be held should be linked to the purpose of the relationship unless expressly stated otherwise.

While initiatives by government and regulators to ensure that better information is made available to consumers may be needed to help empower consumers,
 it must also be emphasised that on their part, consumers too have a responsibility to take steps to ‘check out’ suppliers and to be informed when making purchases. But consumers may not do enough ‘searching’ for a number of reasons. One is the low expected return from the investment in search where the time required is not commensurate with the savings involved in the purchase. Another is that the consumer may think that the prevailing regulation maintains an assurance of service provider quality and therefore that the benefits of search are relatively low compared to its costs. The problem with this is that if service providers believe consumers do not search for or in any event do not seem very concerned about choosing a service provider that delivers good customer service, there is less incentive for them to go to the trouble and expense of providing good service. In fact, as noted earlier, there may be a disincentive for them to do so if consumers make their purchasing decision on the basis of an “average” standard of customer service, a telecommunications service provider that invests in superior customer service does not improve market share. 

Consumers need to do their part

In this situation, there may be a case for regulators to be involved by way of requiring adequate, appropriately presented, information disclosure. But such involvement will work more effectively where consumers do their part. Work on ‘informed consent’ commissioned by the ACMA emphasises that consumers must recognise that it is their responsibility to be informed when a provider has made available the relevant information. This involves consumers ensuring that they:

· spend time reading through the terms and conditions of a contract, whether it is online or face-to-face

· if a cooling off period is offered, use this to check the terms and conditions of a contract

· ensure they notice whether opt-in or opt-out boxes are ticked/un-ticked

· recognise the issues with consenting over the phone and consider whether it is an appropriate channel

· recognise the possibility of signing up to the Do Not Call Register to opt-out of receiving certain telemarketing calls

· be aware of the possibility of companies using consumers’ personal information and potentially passing it on to third parties and recognising their responsibility for what they share with others

· recognise that friends or family may be passing on personal information to companies when entering competitions and ensure friends or family realise the possible consequences

· as a parent, recognise that it is their responsibility for consenting to telecommunication contracts for children

· as a parent, recognise that it is their responsibility as to whether they educate their children about cyber safety and the possible consequences and potential risks of spam.
 

In regard to the first point listed above (reading the contract), it is notable that (Table 5.1) more than half of 3G subscribers surveyed in a study conducted for the ACMA said they had not read the contract or that they had read only a little of the contract.
  

	Table 5.1: Reading the mobile phone contract*

	How much of the contract was read
Mobile only households
n=120
I read all of the contract

22%

I read most of the contract

15%

I read about half of the contract

8%

I read only a little of the contract

23%

I didn’t read the contract at all

13%

I did not receive the contract

17%

Cant remember/ don’t know

3%



	*Question asked: At the time of purchasing your current mobile phone plan, to what extent did you read the contract?

Source: ‘3G mobile bill-payers’ understanding of billing and charging arrangements’, ACMA Report May 2011.


Simple information
The Better Regulation Executive (BRE) and National Consumer Council (NCC) report (2007) argues that regulators need to provide consumers with information which is easier to process and understand. In a number of consumer focus groups used in the research it was found that current information requirements do not have the desired effect in several different market situations, varying from health and safety warnings on toasters to information on consumer credit agreements. Some of the main findings of the focus groups are that consumers are unwilling to spend time reading a considerable amount of information that is available. This is especially true for 'small print', which is unattractive due to its dense format and also because being in small print suggests to consumers that the information is less important. Also consumers are commonly confused by information because of the language (formal, legalistic) it is written in. Responses in the focus groups used by the study suggested that consumers considered complex information to be irrelevant and boring, which can make some low literacy consumers feel 'humiliated', and there was confusion as to whom information is aimed at. Some focus group members believed that the benefit of some legalistic information was for the provider and not for consumers, and that consequently it can be neglected.

The BRE and NCC report (2007) found that all consumers prefer the information to be as simple as possible, but possibly for different reasons. For example, low literacy consumers prefer simpler information because it is easier to understand, while high literacy consumers do so because it saves time processing it. If this has general validity this simplifies the

task of designing a remedy. But consumers differ in their ability and willingness to process information. For the information provision to be effective, policymakers need to consider who the information is aimed at, as different consumers may require different bits of information to make choices.

Table 5.2, based on research undertaken for the ACMA, indicates that 3G subscribers were influenced by different aspects of information regarding a 3G plan. While 78% identified value for money as the most important aspect, significant proportions of those surveyed said phone features, brand, data allowance, network coverage etc were the most important aspects. 

	Table 5.2: Most important aspects of a 3G plan*

	Most important aspects of the plan
Mobile only households (n=120)
n=120
Value for money

78%

Network coverage

22%

Plan inclusions (e.g., free services such as weather, news)
19%

Like the network or service provider

16%

Phone features (e.g.Wi Fi capability, high-quality camera, G

16%

Friends / family on the same plan

13%

Phone brand

13%

Data allowance included in the plan

12%

Discounted call and / or text options and offers

11%

SMS rates

8%

Mobile / fixed line call rates

7%

Phone handset cost

6%

Am currently with service provider

3%



	*Question asked: When making your decision about which mobile phone plan to choose, what were the 3 most important aspects of the plan you considered?

Source: ‘3G mobile bill-payers’ understanding of billing and charging arrangements’, ACMA Report May 2011.


Can information disclosure be too simple?

Where quality may vary along a continuous scale, but available information only distinguishes between high and low quality, firms will only have an incentive to produce the minimum quality to get into each quality bracket. Thus the inability to provide precise information can reduce the amount of quality variants provided in the market.

In addition, it may be difficult or inadequate to simplify some information. For example, when there is a large amount of information to be processed, such as information of terms and conditions of complex products, reducing the quantity may limit the usefulness of the terms and conditions because ‘the devil is in the detail’.

5.2 Consumer information requirements: Pre sale and Point of Sale 

Point-of-sale practices should be fair, not misleading and should provide sufficient information to consumers to enable them to make informed choice about the suitability of a product or service for their needs. However, there are a number of key problems at pre-sale and point-of-sale that were identified during the ACMA inquiry. including:

· the widespread use of misleading and/or confusing terms in advertising, marketing and product promotion;

· the complexity and length of contracts and the presentation of information in contracts and billing statements;

· lack of quality and comparable information about products and services; and 
· the complexity of products and services.

Some of the underlying causes of these problems identified during the ACMA inquiry include:

· the complexity, including technical complexity of products and services, the complexity of marketing of products and services such as cap plans, complex bundling and charging arrangements, complex IT systems and increasingly complex supply chains;

· inappropriate selling practices; and 
· consumers unable to navigate the complexities of the product or contract, thereby not understanding the arrangement.

Consumer complaints frequently arise due to a misunderstanding of the product or service purchased. For instance, Table 5.3, based on research conducted for the ACMA, indicates that consumer difficulty in understanding a contract results from the use of confusing and unclear legalistic terminology with too much ‘jargon’, particularly terms that can mislead such as ‘cap limit’, ‘included value’ or ‘unlimited’ adding to the complexity of contracts and products. Consumer organisations argue that disadvantaged consumers experience greater harm from such unfair sales practices. 

	Table 5.3: Aspects of the contract bill payers found most difficult to understand*

	Aspects of the contract that were difficult to understand
Mobile only households
n=120
The language was difficult to understand / too much jargon

19%

Charging arrangements

13%

The consequences of exceeding cap limit, included value, etc

10%

Most difficult aspect of contract to understand – Other

5%

Other

18%



	*Question asked: What aspects of the contract were the most difficult to understand?

Source: ‘3G mobile bill-payers’ understanding of billing and charging arrangements’, ACMA Report May 2011.


5.3 Informed consent
The ACMA has commissioned work on “informed consent” that provides an additional dimension to effective information disclosure. 

Consumer understanding of an agreement is essential to ensuring that ‘informed’ consent can be given. A number of factors relate to ‘understanding’ and whether a consumer feels they can give informed consent, including:

· understanding the terms and conditions of the agreement
· accessibility of the language used

· information delivery in an accessible format and layout 

· a non pressured environment

· feeling comfortable and able to ask questions if they do not fully comprehend.
In addition, participants believed that informed consent relies upon both the company and the consumer having a thorough understanding of the situation. Thus, they believed that a company has a responsibility to provide the full information to the consumer. In turn, a company has a right to expect that, in order to feel informed, consumers have understood the information should they agree. Consumers also recognise they have a responsibility to understand the information to which they are agreeing.

Consumers readily admitted that they often chose not to read or listen to the terms and conditions, and, therefore, be fully informed. Many respondents provided examples of instances when they:
· scrolled to the end of the webpage without reading terms and conditions

· clicked the box without reading the offered information

· became distracted or bored and chose not to read blocks of text or listen to a salesperson.
In these instances, consumers felt comfortable that they had not informed themselves of the terms and conditions because they perceived few, if any, negative consequences relating to financial or personal details being compromised. Yet in situations that appear more ‘risky’, consumers try to more fully understand the terms and conditions to ensure they are ‘informed’. These situations include:

· when substantial finances are involved, particularly ongoing contracts with a set period of time where they want to know the ongoing and maximum costs 

· when detailed personal information is required and there may be a risk of personal privacy being compromised

· when the brand or company are seen to be more ‘risky’ and there may be more to lose if they are unscrupulous.
Contracts with telecommunication providers

Although some consumers had experienced a positive consent process involving a telecommunication contract, more people explained that they felt the process had been inappropriate and they had not been able to provide informed consent. Overall, expectations in regard to providing informed consent for telecommunications contracts were very low. People felt they had no power in the consent arrangement, and that they often felt rushed or pressured through the consent process. Given these relatively negative views, consumers believed that telecommunication companies could improve certain aspects of the consent process. In order for consumers to feel fully informed, they believed that ideally a telecommunication provider should offer to send a hard copy of the contract and the terms and conditions for reference. 

In regard to provider-initiated changes to terms and conditions of a contract, participants felt that when acceptance is inferred because they continued the service, adequate time must be given to allow consumers to inform themselves of the change and to have opportunity to opt-out. Therefore, most people felt that a minimal ‘cooling-off’ period, such as 14 days, should be allowed between making consumers aware of the change and the change taking effect. 

Familiarity with a brand — i.e., a known brand—can impact upon the way people feel about giving informed consent. Findings showed that consumers can potentially overlook the consent process for those companies they supposedly ‘trust’. Conversely, if they do not recognise the company, they are more likely to be wary and may make the effort to read the terms and conditions, before providing consent. There may be an aspect of the ‘endowment factor’ that behavioural economists point to in operation here.
Consenting online

Consumers recognised that companies often make it easy for consumers to overlook the consent process by displaying:

· large blocks of text on screen

· terms and conditions in a small font

· acceptance boxes already ticked, resulting in the need for the consumer to opt-out. 
Participants had a definite preference for an ‘opt-in’ situation, as opposed to ‘opt-out’ as this avoids the potential for ‘missing’ the box and, therefore, accidently providing consent. It implies a definitive action by the consumer. This is a sign that consumers themselves are alert to risks of a ‘default bias’.
Consumers disliked the fact that in some circumstances customers must tick the box to ‘NOT’ receive marketing material or have to ‘un-tick’ an already ticked box to ensure material is not sent to them. They also recognised that the online medium encourages people to act quickly, thereby not taking adequate time to read information. Consumers believe that ideally, when consenting online:

· the terms and conditions should be formatted to be easily legible 

· there should be a requirement that the acceptance box is to be ticked before moving onto the next page, as this prompts the consumer to choose whether or not to read terms and conditions, and
· there should be an opt-in mechanism, as opposed to an opt-out, since this ensures that the consumer makes an active choice to tick the box or not. 
Participants expressed a number of concerns about providing informed consent over the phone. They believe that ideally any contract that is consented to over the phone should entail an offer of an agreement in hardcopy, and a cooling-off period would apply.

5.4 Behavioural bias and pricing information
While neo-classical economic theory suggests that people will act rationally in making choices, empirical research conducted by behavioural economists suggests that this may sometimes not be the case. Consumers do not have the capacity, nor the time or motivation, to collect and evaluate all the available information in today’s complex environment. Instead, people use mental short-cuts, or heuristics, to deal with this complexity. Sometimes only the most important factor(s) are focussed on. While such short-cuts /heuristics can usefully guide consumer behaviour, they are subject to occasional and sometimes costly mistakes. 
In regard to the most important factor influencing choice in telecommunication markets, Table 5.4 shows that the most important reason for choosing a service provider is price. 
	

	Table 5.4. Main reason for choosing service provider, by relevant product*

	
	TOTAL
	Internet
	Mobile Phone
	Home Telephone
	Bundled Services

	
	%
	%
	%
	%
	%

	Price
	26
	30
	27
	19
	21

	Coverage
	14
	13
	17
	10
	14

	Only provider available in area when signed up
	11
	11
	7
	15
	12

	Base: Contacted CSP in last six months n=1,364; internet n=497; Mobile Phone 425; Home Phone n=242; Bundled services n=180

*Question asked: Which of these was the main reason you chose your service provider as your service provider?  Source: ‘Community Research into telecommunications customer service experiences and associated behaviours’, ACMA Report May 2011




Thus the pricing practices used by service providers is of especially important. 

In this context, a UK Office of Fair Trading (OFT 2010a) study assessing the impact of different price advertising practices on consumer behaviour drawing on psychology and behavioural economics is of considerable interest.  

Compared to presenting a total price, partitioning prices into a base price and surcharge

can significantly increase consumers’ positive evaluations and purchase intentions, and

can lower search intentions. This is because consumers may fail to fully adjust from the

initial (lower) price of the base good and therefore underestimate the total price of the

product.

People tend to stick with the default option, even when this option has major, long-term consequences. The presence of an advertised reference price can lower consumers search intentions and can have a significant impact even when these are disproportionally large and when consumers are sceptical of their truthfulness. The effects of reference prices are stronger when consumers are not readily able to compare them to an industry price, such as with unbranded, or retailers ‘own brand’ goods, and with less frequently purchased and more expensive items.

Bundling and behavioural tendencies

The available evidence on the effect of offering a “free” product in a bundle (e.g. 'buy one get one free') is mixed. The OFT (2010a) concludes that while some studies show that this practice can increase consumer valuations and demand, others show that it does not increase consumers’ perceptions or willingness to pay for the bundle.

The OFT (2010a) study suggests that the bait-and-switch practice may have a substantial (negative) impact on consumers. Moreover, consumers are drawn in to promotions and where the item is out of stock, they predominantly switch to another item within the same store, due to lowered search intentions.

Compared to a single unit price promotion, a multiple unit price promotion (volume

offer) increases the quantity consumers buy, even when the discount does not differ and

consumers do not receive an incremental saving. This effect can be substantial. Importantly, a bundle discount can increase quantity decisions relative to per unit discounts even when consumers may not purchase enough of the products to qualify for the bundled discount.

The effects of bundles (pure or mixed) are partially explained by confusion in that consumers generally believe that bundles involve discounts (i.e., infer savings) even when they do not and no such information is presented. Bundling can also influence choices because it could decrease cognitive effort.

Time-limited advertising. Evidence of the effect of time-limited advertising is inconclusive. However, it seems that under conditions in which time-limited offers do trigger feelings of scarcity, consumers are more likely to overestimate the product quality, or the value of the deal, lower their intentions to search, and have higher intentions to buy. Shorter time limits may augment this effect (though very short time limits may have an opposite effect).

The UK Office of Fair Trading study (2010a) examined the pricing practices in telecommunications and a number of other industries. The pricing practices looked at included:
· partitioned, or 'drip' pricing, where consumers see only part of the full price up front and price increments are dripped through the buying process

· 'baiting sales', where only some products are available at the discount price and consumers may ultimately purchase a full priced product

· reference prices', where there is a relatively high reference price compared to sale price, for example 'was $50, now $20', or '50% off'

· time-limited offers, such as sales which finish at the end of the month or special prices which are available for one day only

· complex pricing, where it is difficult for consumers to assess an individual price, for example 'three-for-two' or 'non-inclusive' prices, and

· price comparison sites which may use some of the practices described above.

Reference pricing, complex pricing, and drip pricing (in this order) received the most amount of attention and the evidence is relatively consistent regarding their impact. 
Partitioned prices: the evidence shows that partitioning prices does affect consumers in a

significant and potentially harmful way. This suggests that the various components of a

partitioned price should be easy for the consumer to see and calculate. While this may

not completely offset the psychological mechanisms that make partitioning ‘work’,

consumers should at least be fully informed about the total price.
Opt-in / Opt-out: the available evidence suggests that people tend to choose the default

for decisions, even those with major, long-term consequences. The default effect may,

therefore, be detrimental for consumers where an opt-out policy is used to get consumers

to buy additional products they might not necessarily want or need.
Reference prices: the evidence suggests that reference prices heighten consumer perceptions of value. However, they are, in many cases, legitimate mechanisms for firms to call attention to a reduction in the selling price of an item. The real danger for consumers from reference price advertising is when the reference price is factually inaccurate or misleading and this is where consumers need protection.
The word 'free': there is insufficient available evidence on the use of the word ‘free’ to

form firm conclusions about the effect on consumer decision making.
Bait-and-switch: the available evidence suggests that bait pricing is likely to have a

strong effect on consumer behaviour and has the potential to cause consumer detriment.
Complex pricing: the available evidence suggests that bundled pricing has the potential to

induce consumer purchase, as consumers consider the bundle represents extra value even

if it does not.

The UK Office of Fair Trading (2010a) study found that consumer decisions are influenced not only by the objective information provided by suppliers but also by the “frame” of that information. From a consumer welfare perspective, the use of some of these practices by retailers, where factually inaccurate or misleading, may be detrimental in certain circumstances, and deserve more attention. 

Policy implications of the OFT study on pricing practices in the UK 

The UK Office of Fair Trading (2010a) study has a number of broad policy implications.

Price frames do change consumer behaviour and for the worse, causing consumer detriment. 

Overall, the negative effects on consumer welfare are greater when search costs in the market are high. 

Due to learning through experience, the adverse effects of all frames except time-limited offers are greater in markets for less frequently purchased items while time-limited offers can also do harm in markets for goods that are purchased with high frequency.

The pricing practices identified as having the greatest potential to cause harm are drip pricing (where optional or compulsory price increments are added during the buying process such as taxes, card charges and delivery charges) and time limited offers (such as 'offer ends today'). The Office of Fair Trading study also identified baiting sales (the practice of having a limited volume of stock at the offer price which is too small to meet the expected demand in response to the offer) as being potentially harmful. The ranking of the price frames, starting with the one that causes the greatest welfare loss is: (1) drip pricing; (2) time limited offers; (3) baiting; (4) sales; and (5) complex pricing.

Behavioural influences 
The behavioural influences at work were identified by the UK Office of Fair Trading study (2010a).
1) Drip pricing: If consumers see a low base price and they make the decision to buy the good, they shift their reference point because they imagine already possessing the good. Later, when they realise that there are additional costs and charges, it is more difficult

for them to give up the good which they already have 'in their basket'. Therefore, they purchase the good despite the increase in price. This is in line what is known in the literature as ‘loss aversion’ or the ‘endowment effect’. Subjects reported in the questionnaire feeling disappointed in this frame because they felt they were receiving a good deal when they saw the base price. Subjects reported that they bought the good nevertheless even after they found out the additional charges, but felt cheated and annoyed because their pay-off was reduced.

2) Time-limited offers: Consumers believe mistakenly that if they leave the store then the prices will go up. This means they have a tendency to buy at the first store they go to; or, if they do not buy at the first store, they will buy at the second store if the price at the second store is attractive. This erroneous pre-conception is self-enforcing. As subjects do not return to the first shop they cannot learn that their beliefs are false. The main behavioural issue in this frame is, hence, of a cognitive nature. Subjects reported that they felt 'compelled to buy’ as it was 'something not to be missed'. Some reported they were enticed to buy without further searching. Many reported being confused and those who did venture back to the first shop reported finding it strange that the price upon return to a shop may be lower than when they first visited.
3) Baiting: Consumers choose a shop using the advertising they see (this is the only time subjects see any price information before going to a shop). They choose the store based on the deal they are being offered in the advertisement. This choice raises their willingness to pay because they expect to get a deal and again envisage owning the good. Not buying the good at a higher price would be perceived as a loss. Therefore, it is again ‘loss aversion’ or the ‘endowment factor’ that is driving consumer behaviour. Subjects reported that this frame enticed them to go quickly to the shop with the best deal so as not to miss out. They reported anger and frustration if they missed out on the offer in the experiment, however, they reported they may buy anyway.

4) Complex pricing: Consumers tend to buy at the first store they visit, and they tend to buy the offer even if it may not be the best thing for them to do (for example, it may be more profitable to simply buy one unit instead of the '3 for 2' deal). These errors can be attributed to cognitive failure. They have a significant yet comparatively small consequences for consumer welfare. Subjects reported that they did realise that in some instances it may be better not to buy the deal but instead buy just one unit of the good. However, 32 per cent of those who chose to answer this question reported that they always chose to buy the offer.

5) Sales frame: While this frame had no significant effect on consumer welfare there was a small and significant increase in deviations from the optimal search rule. The meaningless information 'was $X is now $Y' seems to be used by consumers although it should not be. Use of information that should be discarded is an example of a cognitive error that drives behaviour in this frame. 41% of subjects reported that the special offer did influence their decision making. These subjects reported that they were 'getting a good deal', 'receiving a discount', 'saving money' and therefore were more tempted to buy the product.

Helping consumers make informed choices at the point of sale

At the point of sale (POS) consumers may be inadequately informed about a product or its complements and substitutes. Even so, they may still choose to make purchases if it is costly to become informed about the deals available in the market more generally. As a consequence, some firms can hold a significant POS advantage over other potential suppliers. This may allow them to profitably offer consumers less attractive price/quality combinations than would be provided by a well functioning market.

In-store price comparisons

In-store price comparisons can offer a substitute to searching before the POS and enable consumers to assess the benefit from purchasing from another firm. This can in turn intensify competition. This intervention is most likely to be beneficial to consumers when:

· products are homogeneous, so comparisons are meaningful, and

• 
there are few firms in the market, so comparisons are comprehensive and comprehensible.

It is important that any comparison is relevant, easy to understand and monitored by the relevant authorities, since firms themselves may wish to bias the information provided. If 
firms are required to monitor each others' prices in order to comply (or to share advanced warning of price changes) then this could lead to tacit collusion through ‘price signalling’.
 An alternative would be to highlight independent means of comparison, such as price comparison websites.
Cooling-off periods

A cooling-off period offers a different solution to the problem of POS advantage by enabling consumers to return a purchase that they regret after the POS (for example because they were subject to pressure selling). This intervention is most likely to be beneficial to consumers when:

· contracts are difficult to understand especially upon a quick read at POS so that some reflection/re-reading at home may be necessary;
· consumers have little experience of the market before purchasing the good;
· consumers have low hassle costs of returning the product relative to its price; and
· the period when products can be returned is sufficiently long for consumers to review the purchase, but not so long that consumers 'forget' to use it.

But the difficulties/costs relating to the use of a ‘cooling-off’ mechanism in the telecommunication sector should also be recognised. For example, there is the issue of a return of a handset after it has been used. And there may be difficulty in applying a ‘cooling –off’ approach in the case of telecommunications bundles increasingly procured, if a customer is happy with one component of the bundle but not another.  
Other interventions include enforcement of consumer protection laws requiring clear non-misleading contracts, clear in-store prices and preventing misleading omissions and aggressive selling.

Consumer difficulty in understanding contracts

In regard to the difficulty of understanding contracts, it is notable that about 27% of mobile phone subscribers surveyed admitted to not understanding the contract or to having only a moderate understanding of the contract (Table 5.5).
	Table 5.5: Level of understanding of the contract*

	Level of understanding of the contract
Mobile only households
n=120
Very good understanding (8-10)

44%

Reasonable understanding (6-7)

29%

Moderate understanding (5)

11%

Poor understanding (3-4)

6%

Did not understand (0-2)

8%



	*Question asked:  On a scale of 0 to 10, where 0 is did not understand the contract at all and 10 is understood the contract extremely well, how well did you understand the contract?

Source: ‘3G mobile bill-payers’ understanding of billing and charging arrangements’, ACMA Report May 2011.


Helping consumers obtain information and make comparisons

The measures that may be available to help consumers obtain information and make comparisons include:

· providing information about quality;
· standardisation of pricing structures (to facilitate comparisons); and

· price comparison sites.

Any additional or modification or reduction of such measures need to be considered against a background of general consumer and competition law. Such measures may be needed to complement existing legislation by providing extra clarification and safeguards that benefit consumers and could include
:

· stronger requirements about disclosure of critical information likely to influence a prospective customer’s purchase decision in a clear, upfront, consistent and comparable manner;
· stronger obligations to provide information on alternative service options that may be appropriate to a customer’s needs and budget, including information about pre-paid alternatives and credit management options;
· mandatory requirements to provide customers with information about their rights under any internal policies and processes, industry codes and legislation; for instance, credit management and hardship policies, and avenues to escalate complaints;
· requirements on providers to provide clear, accurate and accessible information about consumers’ warranty rights and company return policies on websites and in retail settings;
· improved clarity and comprehensibility of bills is essential to facilitating consumer choice and reducing complaint numbers; in some situations there may be need for increased prescription regarding the form and content of telecommunications bills, and clear explanatory material on understanding bills;
· mandatory requirements to notify customers who are nearing, or who have exceeded, an expenditure or data limit.

In regard to the last point, the US Federal Communication Commission’s proposal (2010) to introduce rules requiring mobile phone companies to alert customers by voice or text message when they have reached monthly usage limits and are about to incur extra charges is notable.

Of the range of tools available to assist bill payers to monitor their usage, notification by text message when their limit is almost reached is the one identified as having the best potential to be useful. Just under half of post paid bill payers who received an unexpected high bill on their current plan stated that notification by text when nearing their limit would be a useful tool for monitoring their phone use, compared to 36% for bill payers who did not receive a higher than expected bill. 
	Table 5.6: Useful credit monitoring tools among 3G post paid and prepaid customers* (%) 

	Useful credit monitoring tools 
3G post paid bill payers that have received unexpected high bill
3G post paid bill payers that have not received unexpected high bill
3G prepaid customers that have run out of credit sooner than expected
3G prepaid bill payers that have not run out of credit sooner than expected
 

n=174
n= 492
n= 92
n=191
Notification by text when you nearly reach your limit
46% (
36%
46%
44%
Notification by email when you nearly reach your limit
22%
17%
7%
7%
A smartphone application that keeps you informed of your usage
20% (
10%
1%
10% (
Provider contacts you when expenditure is unusually high 
17%
14%
4%
6%
Check your usage on the provider’s website

15%
19%
10%
10%
Check your usage by texting / SMSing provider

10%
12%
23%
15%
None 
22%
31% (
30%
27%


	Base: Fixed line household post paid bill payers who received unexpected high bill on current plan n=174, Fixed line household post paid bill payers who have not received unexpected high bill on current plan n=492, Fixed line household Prepaid bill payers who ran out of credit sooner than expected on current plan n=92, Fixed line household Prepaid bill payers who have not run out of credit sooner than expected on current plan n=191
*Question asked: Which of the following tools, if any that can be used to monitor mobile usage and costs per month would you personally find most useful? 

Note: Respondents can identify more than one category. Responses <5% are not shown.

(      Denotes significantly different at the 95% confidence level

Source: ‘3G mobile bill-payers’ understanding of billing and charging arrangements’, ACMA Report May 2011.


Post paid bill payers who received a higher than expected bill were twice as likely to state that a smart phone application would be useful in monitoring their phone use than bill payers who did not receive a higher than expected bill (20% compared to 10%). Not finding any monitoring tool useful was reported by 31% of post paid bill payers who have not received an unexpected high bill, which was significantly higher than the 22% of post paid customers that have received an unexpected high bill on their current plan. Some service providers already have such schemes in place but they often require ‘opt-in’ arrangements and are probably not well promoted to customers.
5.5 Price comparison sites 
When gathering information is costly, consumers may not search the market to find the best deal. Price comparison sites can potentially lead to lower search costs, and lower prices.

Price Accreditation Schemes
To help consumers get accurate, transparent and comprehensive advice in an accessible way, Ofcom launched a revised Price Accreditation Scheme in December 2006 for calculators used by price comparison companies. To date, Ofcom has accredited five organisations
: (i) Simplify Digital (ii) Broadband Choices (iii) Bill Monitor (iv) Broadband.co.uk; and

(v) Homephone Choices. Between these five organisations, consumers can get access to information that they can be confident is accurate, up to date and comprehensive across mobile, broadband and landline markets.

The information in Table 5.7, based on a survey of 3G subscribers, indicates that a significant number of 3G subscribers (about 50%) did search for information before making a decision. 11% of those surveyed looked for price/price comparison information. 10% looked for information on a telecommunications retailer website while 8% looked for information on the network or service provider website. 8% read consumer reviews on the internet. 7% checked which plans were being promoted by network or services. And 6% looked at displays in stores. 

	Table 5.7: Information sources used when deciding which 3G plan to purchase*

	Source of information
Mobile only households
n=120
Spoke with friends and colleagues

24%

Spoke with store sales person

23%

Price/ price comparison

11%

Looked for information on a telecoms retailer website

10%

Decided based on prior experience

9%

Looked for information on the network or service providers website.
8%
Read consumer reviews on the Internet

8%

Checked which plans are being promoted by network or service

7%

Looked at displays in stores

6%



	*Question asked: What sources of information or advice did you take into account when you were deciding which mobile plan to buy?

Source: ‘3G mobile bill-payers’ understanding of billing and charging arrangements’, ACMA Report May 2011.


The argument made by behavioural economists that consumers use ‘heuristic’ methods to simplify complex decisions (e.g., by following what friends say/do) also appears to be supported by the survey data in Table 5.7. A significant 24% based their decision regarding which 3G plan to purchase on what friends and colleagues said. However, while a significant 23% based their decision on discussion with store sales persons, many did search for other information, including web sites. This suggests that while adequate and accurate information disclosure on web sites is important, it is also important that store sales staff have the training and incentive to provide accurate information. 
Third party information sources

Consumers may obtain information provided by third-party sources. The sources include organisations that report on the results of extensive independent consumer product testing programmes, business organisations, such as better business bureaus (see e.g., www.bbb.org), national regulators and other government authorities that provide information directly to consumers or provide validation for statements made by private parties. Moreover the Internet has fostered a wide variety of third-party information sources for consumers, and an important source of information comes from online product reviews generated by consumers themselves via such sites such as Amazon (see www.amazon.com), eBay (see www.ebay.com), and Epinions (see www.epinions.com) (Ghosel and Panagiotis 2006). 
The extent to which intermediaries promote market efficiency and result in good outcomes for consumers depends crucially on three interrelated components: i) the share of the market that they cover, ii) the extent to which intermediaries compete with each other, and iii) the ability of consumers to use the information they obtain to make decisions. The combination of competition and the behaviour of consumers who act on information give intermediaries incentives to provide useful information to consumers. Problems can arise, however, if the incentives of an intermediary that a consumer trusts are not aligned with those of the consumer, or if consumers rely excessively on the advice of a single intermediary rather than shopping around. 
Quality of service (QoS)

Quality of customer service information is another type of information that can help

consumers make effective decisions when choosing their providers. The absence of this information may lead to poor purchasing decisions, or inhibit consumers from switching provider. If such information is not readily available or is presented in a complex way, there may be a case for a regulator to consider whether intervention can be justified to address issues in the interests of consumers.

In 2005, Ofcom issued a Direction mandating the disclosure of quality of service information in a objective, reliable, timely and up-to-date manner in regard to the following
:

· supply time for initial connection

· fault rate per access line

· fault repair time

· time to resolve complaints received by the service providers

· bill correctness complaints.
Notably, the Direction was withdrawn on the basis that it was not achieving the original objectives and because the Direction imposed significant costs on service providers that were not outweighed by the benefits to consumers.
 However, Ofcom notes that it continues to support the broad objectives of the Direction and that it encourages voluntary disclosure of quality of service information. 

Information about customer service 

Ofcom notes that in Australia, the TIO supports provision of quality of service information making the: “…observation that the availability of reliable and comparable information about the quality of services provided by telecommunications services providers can only assist consumers in making informed decisions.”
 The TIO states that it believes that such disclosure “would provide a further incentive for improving customer service across the industry as a result.” 
 

The issue is complicated by the problems in measuring good customer service, including difficulties in identifying what type of standardised metrics to use. There may also be broader questions raised about whether regulators would be overstepping their role in interfering in what should otherwise be a market driven process, e.g., different firms would have strategically different approaches to customer service, and regulatory decisions to focus on reporting certain elements resulting in a skewing of the market (to focus on those elements, or reward companies that meet performance standards pertaining to those elements). Nevertheless, performance measures can be important in increasing transparency and providing consumers with additional material upon which to base decisions. They could also increase the incentive for service providers to improve customer service e.g., where the performance rankings are published and have reputational impacts. 
5.6 Broadband speeds and information disclosure
There has been a noticeable trend for some ISPs to advertise their broadband products based on fast headline speeds. However, these headline speeds are frequently unachievable in practice by many consumers. The reasons for this include: the nature of the customer’s line, the capacity of ISPs’ networks, the number of subscribers sharing the network, and the number of people accessing a particular website at a particular time. This disparity between actual throughput speeds and headline speeds has led to consumers feeling confused and frustrated. With consumers’ interests in higher broadband speeds likely to rise, it is important to address this mismatch between service provider promise and customer expectation to avoid such confusion, frustration and complaints. The mismatch can be very significant. For instance, in the UK, data released by Ofcom on 2 March 2011 shows that the actual average broadband speed of 6.2 megabits per second achieved is less than half the average advertised speed of 13.8 megabits per second. 
 
There are steps that ISPs can take to improve the information provided to consumers both before they sign up to a service and after they have had the opportunity to use the service. In the UK, Ofcom introduced a Code of Practice to encourage ISPs to provide consumers with more information at point of sale on the speeds they could expect to obtain from their broadband service. In particular, the Code requires ISPs to provide consumers with information on their access line speed to help ensure that consumers choose the package most appropriate for them according to individual circumstances and need.

ISPs signing up to the 2010 Code have committed to provide a speed estimate in the form of a range. ISPs who have signed up to the Code have committed to explain to new customers the access line speed they are likely to achieve at home, and to try to resolve problems for those customers whose access line speed is significantly below the estimate provided. Notably, if the problem cannot be resolved, customers will be able to leave their provider within the first three months of their contract without penalty.

The new code which will come into effect by July 2011 is presented as Appendix 5: “The UK Voluntary Code of Practice on Broadband Speeds.” 

5.7. Simplification and default rules as regulatory tools 

In recent years, significant attention has been given to the possibility of improving outcomes by easing and simplifying people’s choices. Sometimes this goal can be achieved by reducing complexity, ambiguity, and paperwork burdens; sometimes it can be achieved by selecting appropriate starting points or “default rules”. A default rule (such as automatic enrolment) specifies the outcome in a given situation if people make no choice at all. 

As the United States Government argues: “In some contexts, appropriate default rules have advantages over mandates and bans, because they preserve freedom of choice. Sometimes people’s situations are diverse and a mandate is poorly suited to individual circumstances; a default rule has the virtue of permitting people to adjust as they see fit. And when the statutory goal is to improve outcomes without imposing firm mandates, a default rule may be simpler, more effective, and less costly than other possibilities.”
 
There is now considerable evidence which suggests that the choice of the default rule can have a significant effect on behaviour and outcomes, even if it is simple and essentially costless to opt in or opt out (Thaler and Sunstein 2008). A typical finding is that under an opt-in system, fewer people are likely to participate than in an opt-out system. One reason is that inertia can influence people to procrastinate or avoid rethinking the default option. Another reason is that the default rule might be taken to carry an implied endorsement by those who have nominated it; people may not depart from the default rule on the basis that it might have been selected because it is helpful or appropriate. Whatever the reason, in some situations the chosen default rule can have significant effect, perhaps sometimes more significant than disclosure of relevant information or even monetary incentives. 

Instead of choosing an opt in or opt out default, private or public institutions might prefer to require “active choosing.” Under this approach, no default rule is put in place. People are asked to make an explicit statement of their preference among the alternatives. Compared to ‘opt in’, active choosing has been found to increase participation rates substantially. If, for example, agencies are uncertain about which default rule will be best for the public, or if any default rule creates risks, requiring active choices may be a preferred alternative (Ariely, 2009). 
The United States government approach to the use of default rules is set out in Appendix 5: “The US Government Guidelines for Simplification and Default”.

5.8 Singapore’s new measures to protect telecommunications customers
Box 5.1 summarises measures announced by the telecommunications industry regulator in Singapore, the Infocomm Development Authority (IDA), “to send a very clear signal to providers on their responsibility to take care of consumers”
 that are noteworthy.
Box 5.1. Singapore’s new measures to protect telecommunication customers

With immediate effect

Providers of Premium Rate Services (PRS), for example, companies that offer ringtone downloads or that run contests via smart phones, will face heavier fines if they contravene  the 2007 PRS Code. Third time offenders could be suspended for at least six months and licences could be cancelled for repeat offenders.

From 1 July 2011

Mobile operators must obtain customers’ expressed ‘opt-in’ consent that they want it before providing them with data roaming services. Currently, most customers receive such services by default.
By first quarter of 2012

Customers must be provided with a fuss-free way of ‘opting-out’ of PRS i.e., asking for PRS to be barred. This will allow a parent, e.g., to permanently bar a child’s mobile phone from subscribing to a PRS. (A proposal that PRS should come with a prefix code that will signal to users just what they are, and to make it easier for telecommunications companies to bar them, is being considered.)  
Customers must be able to deactivate data roaming services prior to leaving Singapore or limit their monthly data roaming charges to $100 a month, after which the service is automatically suspended.

By early 2012

Internet service providers must publish ‘typical’ download speeds for broadband services instead of the theoretical, and often unreached, maximum speeds. The IDA would not specify the measurement methodology but will outline parameters for “baseline consistency”. The IDA also plans to conduct independent audits and make its findings public. 
Source: Daryl Chine (2011), “Phone bills: IDA signals tough action”. The Straits Times, 15 March 2011, page A18. Also Victoria Ho (2011), “IDA unveils new rules to protect mobile customers”. Business Times. 15 March, p.4
5.9 Policy and regulatory implications

In addition to the use of performance metrics that has already been discussed, there are a number of other approaches to improving customer service practices that might be considered.

Enhance the Telecommunications Consumer Protection (TCP) Code. Judging from experience, industry has not demonstrated a commitment to compliance with the existing TCP Code, including very few signatories to the Code. In this context, the ACCC’s assessment of the strength of incentives provided within the current regulatory framework is noteworthy: 
“Even with vigorous compliance and enforcement under a self-regulatory framework, this incentive problem would be challenging to address…. Compliance with the TCP [Telecommunications Consumer Protection] Code is voluntary until a service provider is given a direction to comply by the ACMA. The ACMA can only take enforcement action where a direction is not complied with. …and when other avenues to promote compliance are exhausted…While the Communications Alliance [the industry body] administers a code compliance scheme, only service providers that are signatories to a code are bound by this scheme; which effectively renders the scheme redundant as a mechanism for encouraging the whole of the telecommunications industry to comply with the TCP Code. 
The consequence of the current enforcement and compliance mechanisms under the TCP Code is that non-compliant industry participants may not be brought into check at all, or that this may take a significant period of time. This means that the actions of the non-compliant industry participants can continue to cause detriment during this period. … In the ACCC’s view, more direct regulation of these issues will be an appropriate and more effective alternative to the current situation.” (ACCC 2010).
The ACCC assessment suggests that if this approach to improving customer service is taken the TCF Code would need to be significantly improved
 and supported by robust enforcement.

Mandate standards for advertising, marketing or promotions, including up-selling or selling to existing customers and restrictions on use of terminology. The regulator could impose an industry standard that could include: fair, honest, timely and relevant advertising accompanied by regulatory guidance as to what these principles may mean in practice. The standard could also mandate that particular terms should only apply to products that met particular elements, e.g., the term ‘cap’ can only apply to a product which has a hard cap or where the consumer must elect to exceed the cap before additional charges are incurred.

Pricing strategies which separate baseline prices with other associated costs have long been standard parts of the marketing toolkit. When some parts of price are more prominent than others consumers may neglect or place less emphasis on some of the components that make up the total price.
Mandated standards could help in addressing confusing and unfair advertising. The regulator could mandate an information statement that contains the most important elements about a product or service contract, be provided to a consumer in writing, prior to sale. The type of information that could be prescribed for such a document could include: the nature of the service to be provided; equipment included; contract term; maximum amount payable for early termination; minimum and maximum monthly payments (or an example of how the monthly payment would be calculated if a cap is exceeded); costs of calls, sms, data use (on an agreed unit basis – e.g., 30 second block for calls); and exclusions. 
A failure to provide the statement in writing to a customer, with sufficient time for it to be reviewed before the sale is finalised, could result in the contract not being enforceable. The onus would be placed on the service provider to prove that a customer received the statement prior to the sale and had an adequate opportunity to understand it. If the statement was not provided prior to sale, the customer could be given the opportunity to cancel the contract without penalty.

This would improve the quality and comparability of information given to consumers prior to entering into a contract, which may reduce the number of complaints. The approach will impose compliance costs on industry but the benefit derived from fewer complaints could outweigh any costs. However, the warnings of behavioural economics that consumers may not read/digest/ value more information disclosure would need to be translated into appropriately designed information disclosure requirements. For instance, in Australia, research conducted for the ACMA indicated that only 37% of 3G bill payers from fixed line households reported that they read all or most of their contract, with around half reporting they read at least half. Around three-quarters of 3G bill payers who read at least some of their contract reported that they understood it.
 This finding is interesting in the context of a suggestion in the Better Regulation Executive and National Consumer Council report (2007) that an alternative to regulating information disclosure is to allow firms to provide the information in any format they wish, but monitor the level of consumer understanding in the market. If consumer understanding falls below a certain level firms are fined.

Mandate a customer service charter. The regulator could require service providers to publicly state what level of customer service they will deliver and what consequences (e.g., monetary) they will accept for a failure to deliver against those standards in a customer service charter. The regulator could also conduct a compliance audit, or require companies to self-report their level of compliance on an annual basis to assess their performance against their promises.
A customer service Charter would focus attention on customer service, not just price, with improved transparency for consumers. It would be largely managed by industry and there would be compliance costs. Moreover, it may need to have a strong enforcement framework to be effective. Nevertheless, it could potentially deliver significant benefits if the right incentives are installed. In this context, the AAMI Charter is an example of a customer charter that sets out a series of customer service commitments e.g., the maximum time a customer should wait to speak to an operator, with promises to pay customers $30 each time a commitment is not honored.

Concluding remark. 
This section has discussed various problems relating to transparency and information disclosure and approaches that could address such problems to cost-effectively enhance consumer decision-making. The next section (Section 6) examines measures that go beyond information disclosure, in particular the reduction of barriers/costs to switching. 

SECTION 6. BEYOND INFORMATION DEFICIENCY – REDUCING SWITCHING COSTS
6.1 Facilitating consumer switching 
The ability and willingness of consumers to switch from one supplier to another is of critical importance. If switching is easy, quick and cheap, consumers could switch to another supplier when disappointed with their present supplier and there would probably be far less of the sort of poor customer service behaviour consumers have been complaining about. In these circumstances, suppliers would need to cater to the requirements of customers or risk losing them to the competition. If search and switching costs are high
, consumers will be deterred from switching. And if there is only a low risk of dissatisfied customers switching to another provider, there would not be strong incentives to introduce high standards of customer and complaints handling service.

In the telecommunications sector there are high costs associated with changing from one service provider to another that act as a significant barrier to switching. Switching costs can be defined as the real or perceived costs incurred when changing supplier but which are not incurred by remaining with the current supplier. These costs may be financial (for example, penalties for terminating an existing contract), time-related (in undertaking the transaction including researching other offers, speaking to sales and customer service staff, and the time involved in ‘wrapping up’ with a current provider) or psychological (that is, uncertainty about the real benefits from a switch). High switching costs can provide firms with a degree of market power since, in this case, consumers have an incentive to continue purchasing the product from the supplying firm even if a rival selling an identical product is known to be cheaper.

Switching between communication providers can be particularly complex since it involves steps that must be coordinated between different providers in ways that do not arise in other consumer markets. There are different processes, even for the same services, often with very different features and experiences for consumers. These costs are increased in the case of bundled services, where it may be necessary to deal with several operators. There is also the difficulty of assessing the suitability of competitors’ offerings and comparing between services due to highly qualified ‘headline’ claims, confusing terminology, disclaimers, exclusions and other factors. 

Consumers may not switch suppliers because:

· of reluctance to search (e.g., contacting various suppliers) which requires effort and is time consuming; 

· pricing structures and products are too complex to understand;
· of contract termination charges;
· they underestimate the benefits of switching and overestimate the costs;
· they perceive significant costs of switching suppliers; 

· they lack understanding of the conditions under which they may switch; 

· of the expected loss of points from a loyalty scheme, 

· of the perceived cost of learning to use a new product; or
· of uncertainty about the new supplier’s product and service (are they all as bad as each other so that the benefits of switching will be short-lived anyway?).
When consumers are reluctant to switch supplier, firms can charge high prices; enjoy high entry barriers; and be less sensitive to consumer complaints. Thus, consumer switching is an important indicator both of the choice consumers have and of their ability to exercise this choice (depending on transparency of the market, obstacles to switching, etc.) The willingness of consumers to switch is crucial to the success of competition. 
Switching costs
Switching costs can fall into a number of categories (Klemperer 1995; OFT 2003).

i) Transaction costs

For some goods and services there can be significant transactions costs of switching supplier. These costs can include the opportunity cost of time taken or the monetary costs a consumer would have to incur to switch supplier. For example, cancelling a contract with a telecommunications supplier and switching to another may be time consuming, and consumers may even have to pay a penalty or an administration fee to do so. In addition, if consumers have to change phone numbers, it may be costly for them to inform their friends and family of their new number.

ii) Contractual costs

Firms may provide loyalty programs that provide consumers with benefits each time they make a purchase e.g., ‘free’ gifts, frequent flyer ‘air miles’. Consumers have incentives to make repeat purchases at a specific firm since they usually receive lower rewards if they switch between different firms. 

iii) Informational costs

For some differentiated products, consumers may incur a cost of learning how to use a new product which they would not incur if they continued purchasing the product from their previous supplier. For example, after using say a Nokia mobile phone in the past, if a consumer were to switch they would experience a cost of learning how to use a Sony Ericsson, which has similar features in a slightly different format.

iv) Compatibility costs

Compatibility costs can occur when consumers purchase a durable base good and a complementary add-on, if the add-on of a specific brand is not compatible with another brand's base good e.g., broadband modems. 

v) Uncertainty costs

Consumers may be reluctant to switch supplier if they are less certain of a product's quality or a supplier’s after sales service compared with a brand they currently use. 
vi) Psychological costs

Even when there is no identifiable reason for consumers to exhibit brand loyalty, purchasing a product in the past or an effective advertising campaign may change a consumer's preferences. For example, despite no tangible differences between rival products consumers may prefer one brand of the product over an otherwise identical alternative.

Important ways of encouraging/facilitating switching include a reduction in cancellation costs and an increase in product attribute portability.

Cancellation costs. When consumers enter a long-term contract with a firm they may be committed to purchase the good or service from that firm for a significant period of time, or be able to leave the contract only with notice at specified intervals (for example, annually). Cancellation rights on long-term contracts including an absence of financial penalties for early settlement can:
· facilitate competition for current customers;
· increase customer confidence in switching; and

· assist entry into the market (especially if incumbent firms cannot price discriminate).

Long term contracts can result in beneficial effects for consumers e.g., subsidised handsets and cheaper pricing plans. They also encourage firms to compete more keenly for customers, including through offering better terms. Also, knowing that a long term contract gives them an assured customer base may make firms willing to invest in innovative offerings.

Product attribute portability. Allowing attributes such as a personal telephone number or an email address to be transferable can lower switching costs.
 This intervention is most likely to be beneficial to consumers when:
· the attribute that customers are attached to is easily identifiable;
· the ownership rights of the attribute are easily transferable to rival firms or consumers; and

· there are few other impediments to competition.

6.2 Data from consumer surveys about switching behaviour
Switching should be made easy and hassle free for consumers who are dissatisfied. Easier switching is likely to exert pressure on service providers to deliver lower prices, greater choice and innovation for consumers as they force providers to compete vigorously for rivals’ customers. 
Research conducted for the ACMA found that in Australia it was unusual for consumers to take any decisive action in response to what they see as poor customer service from their communications service provider (CSP).
 The primary reasons given for this lack of action were that:

· Poor customer service is now seen as the norm, especially by younger respondents who claimed they had never experienced anything else

· Poor customer service was pandemic across many sectors, not just in telecommunications, with banks and energy suppliers seen as being equally guilty

· Respondents were ultimately left with a feeling of “impotence”, there was nothing they could do to change the situation

· The prevalence of contracts/caps/bundles, etc. made it almost impossible for customers to switch providers – they were locked in to their current provider whether they liked it or not

· They saw little benefit in lodging a complaint with their provider. They were “small individuals” and could not take on the power of the “corporate giants”

· Respondents in the regional towns said they had no real alternative to Telstra when it came to network coverage – therefore their ability to switch providers was severely limited

· Whilst most respondents were aware of the Telecommunications Industry Ombudsman (TIO), usually after prompting, they perceived the role of the TIO and its ability to achieve a positive outcome for the individual customer to be extremely limited. Being given a “small fine” would have no impact on the corporate strategy of the major providers – they were seen to be too powerful

· Respondents spontaneously commented that an honest, independent and trustworthy comparison of the various bundles, plans and caps on offer from the different providers would be a more valuable service for customers.

The notion of introducing a universally accepted “customer service rating” scheme, allowing customers to choose suppliers on this basis, was welcomed by some but was not unanimously accepted as an improvement on the current scenario. This was primarily due to the customers themselves admitting that the issue of customer service was less important than product/service, network coverage and price. Customer service issues arise when consumers have to contact their provider, normally one to two times a year, while product (e.g. mobile phone type, internet service speed, network coverage) and price (bundles, deals, plans, caps, etc.)  impacted consumers on an almost daily basis.

Action as a result of overall dissatisfaction

Research conducted for the ACMA found that of the people who contacted a communication service provider, 76% did not do anything (Figure 6.1) with only 6% deciding to switch.  

	Figure 6.1. Action as a result of dissatisfaction with CSP customer service
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Base: Contacted CSP in last six months and rated between zero and five for the customer service n=530.

Q45. The rating you just gave suggests that you were not completely happy with the overall customer service you experienced. Did you do anything as a result? Q46. What did you do as a result? Source: Community Research into telecommunications customer service experiences and associated behaviours’, ACMA Report May 2011

The data in Figure 6.2 shows the range of reasons why no action is taken when consumers are dissatisfied. People have other things to do, they believe the process would be long and arduous, they are sceptical that anything would be achieved etc. Such reasons probably overestimate the (short term) costs of taking action and underestimate the (longer term) benefits and would be consistent with the insights from behavioural economics discussed earlier. 


	

	Figure 6.2 Why no action was taken despite dissatisfaction with CSP customer service* 
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Source:  ‘Community Research into telecommunications customer service experiences and associated behaviours’, ACMA Report May 2011



	


What consideration was given to switching providers? As Figure 6.3 indicates, 51% in the study considered changing CSPs but, as noted earlier, only 6% did.

	Figure 6.3. Considered switching CSP, among dissatisfied with CSP customer service* 
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	Base: Total unsatisfied who did not switch provider n=488

*Question asked: Did you consider switching providers?
Source:  ‘Community Research into telecommunications customer service experiences and associated behaviours’, ACMA Report May 2011




Reasons for not switching are indicated in Figure 6.4. 21% believe they are “locked into a contract” while 17% consider that the process of switching providers is too hard. 10% believe that other providers would be no different. 
	Figure 6.4. Reasons for not switching CSP, among those dissatisfied with CSP customer service*
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An online poll of 1200 Australians by Pure Profile, commissioned by Virgin Mobile, confirms the reluctance to switch with 56% feeling that it was too difficult to switch service providers. Problems mentioned were that it was too hard to get out of contracts, too expensive, or concerns about losing their number. 

The above information on switching might suggest that in the face of complexity (actual or perceived), consumers are adopting fallback, risk-averse strategies and will stay with what they know, even though they are dissatisfied. The information is consistent with the argument of behavioural economics that an “endowment factor” and a “status quo” preference serve to influence decisions in favour of the present provider. 

In this context, it is interesting to note that in Figure 6.4, only 2% say that they did not switch because they had ‘always been with their provider’. This figure seems surprisingly low. Longevity creates its own loyalty and provides an inertial force against change. In Australia, tenure with the communication service provider (CSP) varied by telecommunication product held but on average just under half (47 per cent) who had contacted a CSP had been with that provider for more than five years. Overall, about 68 per cent had been with their CSP for 3 years or more. Customers responding that they would be “happy to continue using them [CSPs] in the future” mean rating was 6.3 on the 11 point scale. 
There are some encouraging signs that ‘supply-side’ action in support of switching is increasing. The National Australia Bank (NAB) announced in February 2011 that it will cover $700 of the exit fees of customers switching to it from Commonwealth Bank or Westpac mortgage loans.
 More pertinent to this report, also In February 2011, Virgin Mobile announced a plan to encourage mobile phone customers to switch over to them by offering $100 credit to those who bring their own handset and who switch before the end of March 2011 (through allowing $10 a month off that customer’s bill for the first 10 months rather than an upfront payment).

Switching in the UK. Switching activity in other countries are not very different. For instance, as Figure 6.5 indicates, in the UK, continuing a historical trend, fewer than one in ten fixed-line customers switched supplier in the last twelve months. The proportion of consumers switching each year in the mobile market has been in steady decline and was about 8% in 2010 half the level it was in 2005. It is likely that switching activity is being influenced by a higher proportion of consumers signing up for longer contract period (Ofcom 2010c). Switching in the internet market as a whole during 2010 was about 7%. For customers on a discounted bundles, 12% switched during 2010.

	Figure 6.5. Switching Communication Provider in the UK 2007 to 2010
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	Source: Ofcom (2010c) http://stakeholders.ofcom.org.uk/binaries/research/consumer-experience/tce-10/evaluation.pdf


In the UK, 89% considered that it is very easy or fairly easy to switch fixed line provider and mobile provider. 73% thought it is easy to switch broadband provider (Figure 6.6).  

	Figure 6.6. Consumer opinions in the UK about ease of switching supplier, among those who have ever switched
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	Source: Ofcom (2010c) http://stakeholders.ofcom.org.uk/binaries/research/consumer-experience/tce-10/evaluation.pdf


Switching in the European Union. Figure 6.7 and Figure 6.8 provide some information about switching in the European Union that provides some context to the situation in Australia. In the EU, too, lack of consumer information and contractual obligations are the main obstacles to switching in communications markets. Key concerns raised in relation to lack of consumer information included lack of clarity in pricing structure and lack of adequate price comparison information or the homogeneity of services offered. There was concern that this may lead to consumers overestimating the costs of switching and underestimating the benefits of switching and lead to behavioural biases that may prevent consumers from actively participating in the market and making decisions to switch. 
	Figure 6.7. Obstacles to switching internet Broadband provider
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	Source: Berec (2010). 


These issues are also raised in the OECD report on “Enhancing competition in telecommunications: protecting and empowering consumers” (OECD 2008). Other concerns involved how well consumers were informed of the switching process and the implications of switching. 

These findings are reinforced by the European Commission’s Eurobarometer survey on consumer switching which found that, although consumers found it easier to compare offers in the electronic communications sector, there were still around a quarter of consumers who found it difficult to do so (24% in Internet services, 27% of mobile telephony and 25% of fixed telephony customers). 

Vulnerable consumers. The 2008 Eurobarometer survey on consumer switching looked at switching from the perspective of vulnerable consumers
. Amongst the survey’s findings are that: 

i). vulnerable consumers tend to switch less frequently – the biggest difference was observed regarding mobile telephony service providers, where only 9% per cent of consumer classified as “vulnerable” have changed service provider as opposed to 20% in the case of others. Vulnerable consumers also changed internet service providers (14% vs. 22%) and fixed telephony (14% vs. 19%) less frequently; 

ii). vulnerable consumers were much less likely to see better prices with their new service provider when switching internet or mobile providers; and 

iii). vulnerable consumers found it more difficult to compare offers from different service providers. 
	Figure 6.8. Obstacles to switching bundled services
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	Source: Berec (2010).


6.3 Addressing barriers to switching 

Measures to reduce switching costs that might be considered include:
1. Positively encouraging and facilitating switching by making it more ‘hassle free’ and cheaper and without unfair costs and penalties
2. Regulating retail switching costs

3. Ensuring providers reduce complexity of switching 

4. Increasing confidence and experience in switching by encouraging migration between tariff plans.

Facilitating switching

Measures to facilitate switching can address customers' ability and willingness to switch by:

· preventing consumer lock-in

· lowering the tangible and intangible costs consumers incur when switching suppliers, and

· enabling firms to offer cost reflective prices.

The rapid increase in the use of bundling has further complicated switching.
 For instance, a consumer may want to switch out of one component of the bundle (mobile) but not others e.g., broadband, since this may result in the loss of an email address. Creating mechanisms to enhance switching is complicated in the telecommunications sector by the need to strike a balance between the needs of industry and consumers. Industry needs some certainty that contracts they enter into with consumers will not be voided by frivolous or vexatious claims. In this context, to what extent should poor customer service be a pre-condition for termination of contract, and how does a regulator measure poor customer service (including the metrics which should be used)? Nor should switching necessarily be ‘costless’ to consumers. Where switching is free, it could encourage a level of switching which is inefficient. Moreover, since there is a cost to suppliers to switch customers, if suppliers do not charge customers to switch, suppliers must recover this cost through higher prices elsewhere. Thus the need is to monitor and address switching costs faced by consumers that are artificially inflated, for example, by the imposition of inefficient or unnecessary processes.

Some consumers may be willing to switch but are unaware of their rights to do so. Providing consumers with information about their rights can increase the number of switchers within a market and increase competition. Measures that can facilitate switching include:

i). cancellation rights
;

ii) limitations on contract duration;
iii).product attribute portability; and

iv).customer information portability.

Consumers may be tied into a continuous service contract by means of a minimum term, commonly one year but often 18 to 24 months. This can be detrimental to consumers if the quality of service is not of the standard the consumer expected when signing the contract; or they have been misled in the terms and conditions of the contract. The ACCC (2010) suggests that the regulatory framework should allow consumers who have entered a contract based on inaccurate, incomplete or misleading information in advertising or provided by sales representatives, to be released from the contract at no costs within a set timeframe, without the need for recourse to a court or tribunal. The ACCC (2010) raises an important issue regarding the regulatory approach to facilitating switching:
“In particular, careful consideration should be given to whether the market issues that facilitate and deter consumer switching are most appropriately dealt with through a revised TCP Code framework or whether they should be explicitly addressed in an industry standard, or standards, developed and administered by a regulator.”

Switching has important implications for consumers but also for effective competition (which comes under the ACCC’s jurisdiction) and warrants more attention from the ACCC working in concert with the ACMA. Ofcom, the ACCC’s counterpart in the UK, has undertaken extensive work into switching 
 that could serve as a pointer to some of the work that could be done in Australia. 
Ofcom’s work confirmed that in the UK, switching between communications providers is often complex, and involves steps that must be coordinated between different providers in ways that do not arise in other consumer markets. There are different processes, even for the same services, often with very different features and experiences for consumers. Markets are changing, with more bundled services offered. The risk is that with the boundaries between services becoming less clear, and without any strategic oversight, consumers face confusion and avoidable inconvenience and that the competitive process is harmed.

The goal is to ensure that an individual consumer’s experience of switching is easy and hassle free, both now and in the future. Secondly, switching processes should not get in the way of providers competing vigorously with each other to deliver benefits to all consumers in terms of lower prices, greater choice and innovation and value for money. Ofcom (2010d) considered that in the UK, Gaining Provider Led (‘GPL’) as opposed to Losing Provider Led (‘LPL’) switching processes were preferable. GPL switching processes refer to situations where the consumer is able to rely on the new provider to simply arrange for their services to be transferred from their previous provider to the new provider. LPL switching processes refer to situations where the consumer needs to get a code from their existing provider, before they can switch their service to the new provider.

Ofcom (2010d) concluded that GPL processes are preferable to LPL processes since GPL processes perform better than LPL processes in terms of both consumer and competition outcomes. This is based on evidence and analysis which suggests that:
a) GPL processes result in significantly less hassle and are easier for consumers to navigate. The gaining provider has an incentive to ensure that the switching process is as smooth and easy as possible.

b) GPL processes are also more likely to deliver lower prices, greater choice and innovation for consumers as they force providers to compete vigorously for rivals’ customers. In LPL processes this incentive for providers to enter and compete for rivals’ customers is reduced because of the ability of the losing provider to identify (via the code request) and retain customers willing to switch through ‘save offers’.

c) Slamming concerns (i.e. the situation where a consumer is switched to a new provider without their knowledge or consent) can be successfully addressed within a GPL process through appropriate consumer protection measures – as experience in other countries has shown.

While Ofcom’s research results and analysis pertain to the UK, they are of interest to deliberations in Australia about the nature of switching problems and the need for further research towards the development of cost-effective remedies to address these problems. 
The Body of European Regulators of Electronic Communication (BEREC) has also conducted substantial work on switching and has developed a number of best practice measures (BEREC 2010) to facilitate switching detailed in Appendix 6, “BEREC’s Recommendations on Best Practice Switching”.

SECTION 7. COMPLAINTS HANDLING AND BEHAVIOURAL ECONOMICS 

7.1 Competition has not resulted in the expected improvement in complaints handling 
A key concern in Australia is the high numbers of complaints made to the TIO about service providers’ complaints-handling practices. Many consumers have raised concerns about complaints not being resolved or undertakings not being actioned. Adding to concerns is that vulnerable consumers, including some segments of the older population, people on low incomes and people with disabilities, could be more profoundly affected by inadequate complaints procedures. 

Despite expectations that competition would exert pressure for improvements in customer service, the high level of customer complaints seems to testify that customer service has deteriorated despite competition. Competitive pressures, thus far, appear insufficient to ensure an adequate / acceptable level of complaints handling by service providers. 

A basic reason for this may be that consumers have not taken complaints handling sufficiently into account in choosing a service provider, thereby weakening competitive pressure on service providers to improve complaint handling performance. In such circumstances, since complaints handling can be expensive, service providers have less incentive to devote resources to it. 
There are a number of reasons why consumers may not take complaints handling into account adequately: 
· there may be a lack of transparency regarding the relative performance of service provider complaints handling; that is, it may not be clear which service providers are poor at handling complaints; 

· even if the information were available, it may not be worthwhile for consumers to research relative complaint handling performance, especially if they consider -- as behavioural economists suggest they would -- they are unlikely to have a complaint; 

· consumers might concentrate excessively on headline prices when choosing a service provider, or be overconfident that they will not need to use a service provider’s complaint handling procedures. Consumers may therefore not take complaints handling performance into account as much as they should (in their own interests). 

7.2 Strengthened incentives/ penalties for service providers to comply with their customer service and complaints-handling obligations 
Efforts to improve complaints-handling should include a focus on enhancing incentives for service providers to resolve complaints efficiently and effectively without imposing undue costs on them.

In its submission to the ACMA Inquiry, the ACCC (2010) argued that there should be commercial and non-commercial incentives for service providers to commit to and provide a 
high standard of customer service, including:
· enshrining mandatory customer service standards within the regulatory
· framework e.g., through a requirement that service providers have in place a customer service charter that sets out objective minimum standards a consumer can expect to receive
· introducing financial penalties for breaches of basic customer service requirements. 
· The ACCC notes AAMI’s customer charter that sets out a series of customer service commitments e.g., the maximum time a customer should wait to speak to an operator and promises to pay customers $30 each time a commitment is not honored 

· requirements for providers to publish regular reports on their customer service performance.
The ACCC (2010) argued that for a telecommunications consumer protection framework to contain stronger incentives for service providers to comply with their obligations contained in rules that govern customer service and complaints-handling practices, the framework should:
· clearly define rule breaches and include commercially significant sanctions since consistently and publicly applied sanctions have an important role in deterring poor industry practices and are necessary if a code is to achieve credibility with industry stakeholders and consumers

· include positive incentives to help improve industry compliance

· be consistent with practices set out in complaints-handling standards
· utilise consistent definitions of ‘complaint’ across the sector

· require service providers to report on internal complaint statistics, compliance with the regulatory framework and complaints made to the TIO.
7.3 Approaches to improving complaints-handling 

There are a number of approaches to improving complaints-handling practices that might be considered.

7.3.1 Enhance the effectiveness of competition, including switching to exert pressure on service providers, to deliver improved customer service as a competitive strategy

Earlier sections of this report have canvassed reasons why competition may not be resulting in expected improvements in customer service, including barriers to switching. Certainly further attention is warranted to enhance the ability and willingness of customers to switch. As noted earlier, insights from behavioural economics can be applied to increase the prospects that consumers’ behavioural tendencies e.g., in terms of digesting and applying information, are incorporated (e.g., ‘opt-in’ rather than ‘opt-out’ defaults) in the interests of competition and consumers.  

7.3.2 Enhance TCP Code
Submissions to the ACMA inquiry (e.g., ACCAN 2009) have questioned the effectiveness of the Telecommunications Consumer Protection (TCP) Code on the basis of:
· the lack of commitment towards compliance with the TCP Code 
· the lack of enforceability of the code provisions 
· the failure of the TCP Code to deliver basic consumer safeguards or meaningful outcomes to consumers. 
It is well recognised that the present TCP Code requires significant strengthening. In fact, in May 2010, the ACMA sent a letter to the Communications Alliance asking that, at minimum, the following matters be considered in its review of the TCP Code.

· Requirement that undertakings be recorded and actioned within 30 days

· Requirement that providers keep documentary evidence of analysis and classification of complaints to improve identification of systemic issues

· Complaints be accepted by email, telephone or by post

· Requirement that a provider give a reference number to each complainant

· Impose a 30 day time limit for resolution of a complaint and notification to the complainant (unless a third party is involved)

· Requirement that providers keep a record of resolved complaints, including how resolved and when the customer was informed of the outcome

· Prohibit complaints handling charges except in limited circumstances such as vexatious complaints or when a complaint is unduly onerous

· Requirement that complainants be advised of external avenues of complaint during complaint process.

In short, experience suggests that if the TCP Code approach is to be more effective in improving customer service and complaints-handling, the provisions of the Code must be strengthened, compliance must be monitored and published to praise and reward when deserved, but also to ‘name & shame’ when this too is deserved.
7.3.3 Complaints - handling performance reporting

A performance reporting framework that includes customer service metrics will focus more attention on customer service. It could assist consumers to include this aspect in the decision-making process if the information is presented in a way that is useful for consumers. Behavioural economics research suggests that public reporting on complaints-handling performance is unlikely to be a deciding factor for most consumers since they find this hard to verify and since anyway consumers are likely to discount the benefits of a provider with a good complaints-handling reputation (‘over-optimism’ leads them to think nothing will go wrong for them). This may go some way towards explaining why only about 17% of customers surveyed (see Table 4.1) said that this was a factor they took into account when choosing a product or service. Nevertheless, 17% is a significant portion of the market if these customers are able and willing to switch and it is possible that better more transparent information on customer service may be influential in this regard.
Importantly, however, a complaints-handling performance reporting system could be valuable in drawing more provider attention and effort to complaints-handing and its improvement. This would be especially so if the ‘ratings’ are published to reward good performance (e.g., through reputational impacts) and/or if complaints-handling performance is a criterion in assessing and rewarding a service provider’s staff. 

Performance reporting would enhance accountability and transparency and could strengthen incentives for service providers to improve complaints-handling. Requirements for reporting of complaints data would also provide information to service providers and regulators about emerging broad-based problems that need to be addressed. 

There are a number of possible ways for such information to be made public, including: 

a) 
The regulator could undertake and then publish market research into the experiences of consumers trying to pursue a complaint with their service provider; 

b) 
The regulator could publish the provider-specific complaints data it receives from the TIO. Such data would need to be suitably modified to enable comparisons between service providers with variable customer bases; 

c) 
The regulator could commission and publish audits of the complaints procedures of service providers against the expectations of a Code/charter; and/or
d) The alternative dispute resolution (ADR) schemes could publish the number of complaints that they uphold against each service provider (subject to strengthened requirements for service providers to signpost consumers to ADR). 

A performance reporting framework that requires service providers to report on complaints handling data could be introduced either as a stand-alone reporting framework or as part of the customer service performance reporting framework. The performance tables published by the Financial Ombudsman Service point to what can be done in this regard.

A customer service performance reporting framework seems likely to provide incentive for service providers to improve customer service and complaints handling practices by creating “benchmark competition” incentives. The cost of compliance should be considered, of course, since this could be high. Moreover, choice of the metrics to be monitored and rewarded is critically important and the information collated should be accepted as being measurable, comparable and meaningful. It would be sensible for the choice of metrics to be done by the regulator in consultation with service providers and also consumer organisations. And it would be important to pilot/‘road test’ the use of such performance metrics.

Incentives for improvement in customer service would be stronger if results were made public so that they have reputational impacts on the service providers. This would result in a needed strengthening of the reward for good customer service and, conversely, penalty for poor service. And the incentive would be stronger still if the rewards to senior management (including the CEO) and staff are aligned with performance in this regard. 

7.3.4 Mandate complaints-handling minimum standards
Another option is for the regulator to develop an industry standard to impose either high-level principles that service providers must meet or provide more prescriptive requirements that cover process issues. The principles approach to complaints-handling has been adopted by the Australian financial services industry. The AS ISO Australian Standard for Complaints Handling as adopted in the financial services sector is also instructive.

An complaints-handling industry standard could be accompanied by regulatory guidelines that provide more detailed guidance about compliance standards for service providers. A standard could impose time periods within which a complaint must be resolved, or when a complainant must be informed about resolution of a matter. Service providers could be required to report to the ACMA about compliance with the Standard and the ACMA could publish an annual report on industry’s performance in a manner that would have reputational impacts. 

However, while there may be a strong case for setting minimum standards, it is important not to be over prescriptive in regard to how service providers engage with customers. It is important to ensure that any regulatory measures do not undermine the incentives that the market and competition can create for service providers to continually improve their performance. It is also important that regulation does not stifle innovation and reduce the incentive for service providers to win market share by offering even better customer care. Or indeed, by offering inferior customer service. Consider, for instance, the manner in which cut price airlines and other ‘no frills’ suppliers compete.
In the UK, Ofcom has installed a revised code of practice for complaints handling (Ofcom 2010a) which are noteworthy. Details of the Code are outlined below.  
7.4 Complaints handling: Ofcom’s approach 
In 2010, Ofcom issued a revised Code of Practice for complaints handling (Ofcom 2010a) which sets out the minimum standards for Communications Service Providers (CSPs) in the handling of complaints. Ofcom considers that the requirements in the Ofcom Code are not overly burdensome and should go some way to providing a ‘safety net’ of minimum standards that consumers can expect from their CSP. CSPs that already have reasonable complaints handling processes are unlikely to incur significant costs in meeting these obligations. To the extent that CSPs need to alter the way that they receive and handle complaints and publicise their processes (through website and terms and conditions), Ofcom considers that these costs are proportionate and can be objectively justified. 

Ofcom Complaints Handling Code of Practice 2011
A CSP must have complaints handling procedures that: 

1) Are transparent: a) A CP must have in place a written code for handling complaints (‘Customer Complaints Code’) made by their Domestic and Small Business Customers. A CSP must comply with its Customer Complaints Code in relation to each Complaint it receives. 

b) The Customer Complaints Code must be concise, easy to understand and only contain relevant information about complaints handling procedures. 

c) The Customer Complaints Code must be kept up to date and as a minimum include information about: 
i) the process for making a Complaint; 

ii) the steps the CP will take to investigate with a view to resolving a Complaint; 
iii) the timeframe in which the CSP will endeavour to resolve the Complaint, including when the CSP is likely to notify the Complainant about the progress or resolution of a Complaint; 
iv) the contact details for making a Complaint to the CSP, including providing details about the low-cost points of contact required in clause 2(c) below; and 
v) the contact details for the CSP’s Alternative Dispute Resolution scheme, with details on when a Complainant will be able to access the service (with reference to the requirements on a CP in both clause 4(c) and 4(d) below). 

2) Are accessible: a) The Customer Complaints Code must be well publicised and readily available, including: i) being easily accessible on a webpage, with either:

1. a weblink to the Customer Complaints Code being clearly visible on a CSP’s primary webpage for existing customers (i.e. ‘1 click’ access); or 

2. a weblink to the Customer Complaints Code being clearly visible on a ‘how to complain’ or ‘contact us’ page, which is directly accessible from a primary webpage for existing customers (i.e. ‘2 click’ access). 

ii) ensuring the relevant terms and conditions for a product and/or service refer to the existence of the Customer Complaints Code and should signpost consumers to how they can access a copy; and 

iii) being provided free of charge to Complainants upon reasonable request in hard copy or other format as agreed with the Complainant. 

b) Complaints handling procedures must be sufficiently accessible to enable consumers with disabilities to lodge and progress a Complaint. 

c) The means by which a CSP accepts Complaints should not unduly deter consumers from making a complaint. A CP must have in place at least two of the following three low-cost options for consumers to lodge a Complaint: i) a ‘free to call’ number or a phone number charged at the equivalent of a geographic call rate; 

ii) a UK postal address; or 

iii) an email address or internet web page form. 

3) Are effective: a) A CSP must ensure the fair and timely resolution of Complaints. 

b) There must be clearly established timeframes and a clear and reasonable escalation process for dealing with Complaints. 

4) Facilitate appropriate access to Alternative Dispute Resolution: a) A CSP must ensure front-line staff are fully informed of the right of consumers to use Alternative Dispute Resolution. 

b) Every paper bill provided to domestic customers must include, in a reasonably prominent manner, relevant text regarding the right of consumers to take unresolved complaints to Alternative Dispute Resolution. Such text will: i) provide the name of the Alternative Dispute Resolution scheme; 

ii) make reference to the fact that the scheme offers dispute resolution, which is independent of the CSP; 

iii) make reference to the fact that the scheme can only be accessed eight weeks after a Complaint was first made to the CSP; and 

iv) make reference to the fact that consumers can utilise the scheme at no cost to themselves.

c) A CSP must promptly issue a written Deadlock Letter when requested by a Complainant, unless: i) the CP has genuine and reasonable grounds for considering that the Complaint will be resolved in a timely manner and subsequently takes active steps to do so; or 

ii) it is reasonable to consider the Complaint to be vexatious; or 

iii) the subject-matter of the Complaint is outside the jurisdiction of the CSP’s Alternative Dispute Resolution scheme. 

d) A CP must ensure Complainants receive prompt Written Notification of their right to go to Alternative Dispute Resolution eight weeks after the Complaint is first brought to the attention of the CSP, unless: i) it is reasonable to consider the Complaint has been resolved; or 

ii) it is reasonable to consider the Complaint to be vexatious: or 

iii) the subject-matter of the Complaint is outside the jurisdiction of the CSP’s Alternative Dispute Resolution scheme. 
5) Retain appropriate records of contact with Complainants: a) A CSP must retain written records collected through the complaints handling process for a period of at least six months including, as a minimum, written correspondence and notes on its customer record management systems.
Concluding remarks
A key concern regarding customer service in Australia is the high number of complaints about service providers’ complaints-handling practices. This section has explored a number of approaches that  might be considered to address this concern. In considering appropriate approaches, regulatory over prescription as to how telecommunication service providers should interact with their customers should be avoided. The benefits of further regulation for some consumers must be balanced against the detrimental impact that regulation may have on efficient, effective and innovative customer service (that benefits other consumers). Indeed, service providers should be allowed to market their customer service standards as a competitive differentiator since some consumers may be willing to pay more and others to accept relatively lower standards of customer service for other benefits e.g., cheaper calls. However, when something goes wrong, consumers should be able to expect some basic standard of complaints handling from their service provider. In considering how to help ensure basic complaints handling standards installed in a Code of Practice, the Ofcom approach is worth examining. Consideration could also be given to publishing details of complaints made by consumers to the regulator/TIO on a provider-specific basis. This will raise the stakes for service providers and can potentially increase the rewards (and therefore the incentive) for improved performance in complaints-handling. 
The next final section concludes this report.
SECTION 8. CONCLUSION
This report set out to examine the extent to which insights stemming from behavioural economics can contribute towards explaining the drivers of consumer dissatisfaction that are manifesting in consumer complaints and also how it can assist in identifying operational policy and regulatory measures to facilitate best/good practice customer service and complaints-handling. 
There is now already a substantial (recent) literature on behavioural economics and insights from behavioural economics but little on how governments/regulators have been drawing on these insights to improve consumer protection, especially in telecommunication markets. The primary aim of this report is to conduct a ‘stocktake’ of what can be gleaned thus far.  
The report concludes that, thus far, behavioural economics has been successful in alerting us to the need – when considering policy and regulatory measures -- to consider behavioural outcomes, including how market participants actually make decisions, sometimes perhaps irrationally and with systematic bias.
 This alert is particularly important in regulation concerning consumer protection, especially regarding customer service and complaints-handling. 
When decision-making is complex the consumer can make the wrong choice, and certainly technological developments in telecommunications are increasing the complexity consumers face. Moreover, there are allegations that suppliers might be deliberately increasing the complexity of consumer choice (sometimes referred to as ‘confusopoly’) and, indeed, using other behavioural insights their marketing/advertising staff have long had about consumer behavioural ‘bias’ to their advantage. A contribution of behavioural economics in this regard is the warning it sounds that it is not necessarily more information but better (perhaps even less) information that is required, and the information needs to be presented/’framed’ in a structured easily comprehensible format.
Consumers can manifest ‘hyperbolic discounting’ or ‘short-termism’ in decision-making. For example, consumers may enter long-term telecommunication contracts because they place more value on the immediate benefits of the offer, such as a heavily subsidised shinny new handset, rather than on the long-term costs of being ‘locked-in’ and unable to switch to access lower-priced alternatives and the latest technology. In short, consumers tend to discount costs that impact in the longer term more heavily than benefits that impact in the short term. 
Service providers too may tend to apply the same hyperbolic discounting (short-sightedness) so that they attempt to ‘maximise’ short-term revenue/profit from subscribers through pricing tactics that e.g., extract short-term revenue sometimes leading to ‘bill shock’, rather than focus on the longer-term benefits of retaining a satisfied customer. It may also lead them to ‘minimise’ costs of customer service and complaints-handling. And, indeed, behavioural economics may also help in explicating the behaviour of regulators, policy makers and politicians since after all they comprise individuals operating with imperfect information and judgement and behavioural tendencies.
But thus far, applying the insights of behavioural economics to the design of more cost-effective regulatory measures has at times been constrained because the evidence for confidently taking action is not (yet) compelling. Nonetheless, the progress in the way that behavioural insights can and are already complementing policy/regulatory analyses should not be overlooked or, indeed, underestimated. But neither should it be overestimated. A sober perspective is that there now seems widespread awareness about behavioural economics and the need to consider ‘behavioural tendencies’ on the outcomes of policy initiatives. There is intense discussion in the literature, bright young talented economists are being attracted to research in the area, and the insights/messages of behavioural economists are being sought and, in some cases, heeded by governments/policy. 
The report finds that policy makers are increasingly examining whether the findings of behavioural economics research and how behavioral economics can contribute to more effective policy and regulation and there are already a number of examples of incorporation as detailed earlier. 

This report identifies efforts made in Europe (by the European Commission (EC), the Body of European Regulators of Electronic Communications (BEREC), the UK Office of Fair Trading (OFT), the UK Better Regulation Executive (BRE), and the UK Office of Communications (Ofcom) the telecommunications regulator, by the United States Government, 
 and by the Organisation for Economic Co-operation and Development (OECD). And it also highlights some initial thinking on behavioural economics in Australia in the Productivity Commission (2008) and the ACCC (2010). The Australian Public Service Commission (2009) pointed to the need to recognise judgement bias.
  In April 2010, the Australian Federal Government announced that it would introduce an annual ‘opt-in’ requirement that would require financial planners to seek annual approval from their clients for payments for ongoing financial advice.

The UK Better Regulation Executive Report (2007) has recommended five tests in policy design for regulating information requirements. The UK government has accepted these recommendations and has committed to testing future regulatory information requirements with consumers before implementation. 

The United States government has developed information disclosure principles with insights from behavioural economics in mind. These principles are set out in Appendix 5 of this report.
The Australian Consumer Law, which came into effect in January 2011, aims to tackle unfair contract terms, highlights that standard form contracts, such as those used by mobile phone operators, are the kind of contracts that will be subject to the new laws. Behavioural economics urges that consumers should be encouraged to make sure they fully understand the terms and conditions in contracts particularly when it comes to bundled services and packages. These are important questions consumers should ask, particularly when entering into an ongoing contract for services. But behavioural economics also highlights the complex cognitive/ market interactions that sometimes makes it difficult for consumers to grasp the full extent of the contracts /services/ products they are procuring. Telecommunication companies also have the responsibility for accurate information disclosure in a way that it is easily understood by consumers. 

The new law will address the use of terms in standard form non-negotiated contracts that create a significant imbalance to the detriment of the consumer and where it is not reasonably necessary to protect the legitimate business interests of the supplier. Contract terms that might be affected by the new law include those that: 
· impose arbitrary time limits on claims 

· prevent the consumer from cancelling a contract 

· provide for exclusions of liability for failure to perform contractual obligations 

· enable the supplier to alter the terms of the contract or any characteristic of the product or service to be provided on a unilateral basis without a valid reason 

· enable the supplier to terminate a contract without reasonable notice except where there are serious grounds to do so 

· give the supplier the right to determine whether the goods or services supplied conform with the contract, or exclusive right to interpret any term of the contract, or 

· exclude or restrict a consumer’s right to take legal action or exercise any other legal remedy. 

The European Commission has proposed changes to help ensure adequate, transparent, comparable and up-to-date information e.g. on price and quality. The insights of behavioural economics research which emphasises that the task is to ensure better not necessarily more information is being heeded and incorporated. More information can generate costs not only for suppliers but also for consumers (who may become confused by too much information). 
In the UK, Competition Authorities are imposing a number of informational remedies, to encourage consumers to be more active in markets by searching between alternative offerings and switching from one supplier to another when this is advantageous to them. This has usually taken the form of providing more information to consumers at the time of purchase, often in narrowly prescribed formats; the creation of more options or time in which consumers can change their minds or choose alternatives; or removal of actual or perceived barriers to switching. Where switching barriers were addressed, provision of consumer information has been an important aspect of the remedial package. 
In the UK, the Office of Fair Trading has been conducting considerable research using a behavioural economics perspective e.g., into pricing practices. Recommendations have included: 
· providing better information about quality 

· minimum standard requirements

· standardisation of pricing structures to facilitate comparisons

· restricting the range of products and pricing

· price comparison sites

· cooling off periods.

Ofcom, the UK telecommunications sector regulator, has conducted extensive research into consumer behaviour in telecommunications markets, including switching behaviour. Ofcom’s work emphasises that switching processes cannot be viewed as effective unless the consumer understands them and finds them easy to use. Regulators can contribute to the important educational task in this regard. Ofcom has also incorporated elements of behavioural economics into Codes of practice relating to customer service and complaints-handling and also a Code of Practice on advertising of broadband speeds. The code is set out in Appendix 3: The UK Voluntary Code of Practice on Broadband Speeds.

The Body of European Regulators of Electronic Communications (BEREC) has done extensive work on consumer switching behaviour and has published a document proposing best practices in switching regulation. (set out in Appendix 6 of this report). 
The United States government has proposed principles for simplification of information disclosure and default which recognise the insights of behavioural economics. These principles are set out in Appendix 5. 

In Australia, the ACCC has suggested (in response to the draft Mobile Premium Service Industry Code developed by the Communications Alliance), that the Code require MPS providers to use a ‘double opt-in’ mechanism. This would require a consumer requesting a subscription service to take an extra step to confirm their purchase. Improvements were also suggested in relation to information disclosure, advertising practices and complaint handling mechanisms. The ACCC proposed that all consumers should be given the option of completely barring premium services from their mobile number. An alternative would be for mobile premium services to be barred by default until a mobile phone customer requests them (opt-in). The ACCC argued that this would more effectively stop the provision and billing of mobile premium services without the consent of mobile phone customers. These proposed measures recognise the behavioural tendency for consumers to use the default option.
The European Commission has explicitly addressed default bias in legislation deciding to intervene against the increased use of pre-checked boxes buying costly options in internet contracts. The Commission decided that the default option must be the one that leaves the money in the pocket of the consumers so that the firms actually earn the money they receive. 

The European Commission Directive includes a specific provision stating that: “The trader shall seek the express consent of the consumer to any payment in addition to the remuneration foreseen for the trader’s main contractual obligation”. 

Further research
There is need for further research to assess:
· the complexities of consumer expectations and experience in the dynamic, constantly changing telecommunications environment
· consumers use of information sources and how consumers use these when making choices

· consumer opinion on current information obtained through e.g. supplier websites, Internet generally, specialist publications

· experiments around how much information consumers can handle; in particular, information in ‘league’ tables and tables of performance metrics

· what factors influence decisions to switch supplier e.g., the importance of savings, what trade-offs are made when considering whether to switch, and the key drivers in consumer decisions to search or switch

· the extent to which misperception, low awareness of achievable savings or ease of the switching process impacts on consumer switching decisions
· towards an appreciation of drivers of ‘systemic’ causes of complaints and complaints handling, the perspective would need to be broadened to include the application of behavioural economics insights to examine the behaviour of policy makers and regulators (since elements of ‘behavioural bias’, including information asymmetry, ‘bounded rationality’, hyperbolic discounting (‘short-termism’), loss aversion, heuristics will also probably apply to them).

There are exciting further research challenges that remain to be addressed using the tools and insights of behavioral economics through measures that help enable consumers to make more informed, smarter choices. Policymakers are likely to increasingly examine the empirical findings that are emerging from studies in the behavioral economics field that casts more light on how consumers, suppliers (and regulators) actually behave in decision-making. For policy making purposes, more robust evidence of the effects of behavioural bias across industries, countries and time is needed. The future is likely to bring continued fruitful interplay between research in behavioral economics and research in more traditional neoclassical economics so that behavioral economics continues to inform the design of policy and regulation in the telecommunications, as well as in other markets.
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Appendix 1. OECD Consumer Policy Toolkit 2010

As discussed in the report, behavioural economics is becoming more prominent in considerations of how best to regulate the telecommunications sector, customer service and complaints handling issues. Although, the debate is by no means settled as to the benefits of behavioural economics, the behavioural economics framework provides an additional perspective on some of the questions that regulators face in this area. 

1 Guidelines proposed by the OECD Consumer Policy Toolkit

The OECD Consumer Policy toolkit offers useful guidelines for developing policy measures relating to consumer empowerment and modification of consumer and supplier behaviour that may impact on customer service and customer complaints.
 It also suggests where insights from behavioural economics might contribute in the policy making/regulatory process.
Step by step process
The OECD guidelines suggest a step by step process outlined in Box 1. Defining the problem (Step 1) and its source (Step 2) will help identify the institutions, stakeholders and measures that could be involved in any potential policy development process. The focus of Step 2 on sources of problems, includes consumer behavioural biases as well as firm behaviour e.g., misleading advertising, information failures, and market and/or regulatory failures. 

Consumer detriment arises when market outcomes fall short of their potential, resulting in welfare losses for consumers. Identifying and measuring the nature and magnitude of consumer detriment (how consumers are being harmed and the number of, and extent to which, consumers are being harmed) is a crucial component of evidence-based policy making. Elements of detriment include both financial and non-financial impacts, such as
direct financial losses, time loss, stress and physical injury. Although quantification is often difficult, it is essential that detriment be assessed, even when it is only possible to do so in a qualitative manner. Complaints data are an important source of information. Other possible sources of information for assessments include: focus groups, consumer surveys, market screening and econometric analysis.

An appreciation of consumer detriment provides a policy-maker with the evidence to build a case, if warranted, for intervention (Step 3), and is also helpful in establishing an effective policy objective (Step 4).

The OECD Toolkit suggests that the decision as to whether to intervene or not should consider a number of questions:

· What is the scale of consumer detriment? An intervention may be warranted if the detriment is small, but felt by a large number of consumers, or alternatively, if the detriment experienced even by a small group of consumers is very large. 

· Who is experiencing the consumer detriment? For example, disproportionate impacts on certain groups, such as children, the elderly or the socially disadvantaged, should be considered.

	Box 1.
Nature and sources of a consumer problem
I. What is the nature of the problem from the consumer’s perspective? 

· Does the problem pertain to: 



i) price (e.g., artificially high prices, hidden charges or tied-selling)? 



ii) quality/safety (e.g., unsafe goods, products that do not meet reasonable expectations of quality)? 



iii) availability (e.g., unavailable products/services or insufficient choices)? 

· Are consumers failing to have their problems with products or services resolved in a satisfactory manner (unreasonably high cost, of or lack of access to, redress mechanisms)?

· Is there evidence that consumers are making decisions that are inconsistent with their personal preferences and self-interests (e.g. purchasing unnecessary – or too much – insurance, purchasing incompatible products, etc)?

II. What is the source(s) of the consumer problem?

Firm Behaviour
· Are there issues related to fraudulent, deceptive or misleading commercial practices? Are firms making false claims about their products? Or, for example, is a market intermediary representing an unsuitable product or service as being in the best interest of a consumer, when in fact the primary motivation behind the recommendation is a hidden commission? 
· Are consumers being harmed due to unfair contract terms, price discrimination or other unconscionable conduct? 

· Does the problem reflect insufficient competition or related harmful business practices (e.g., cartel-like behaviour)? 

Information issues

· Does the problem arise from inadequate information? Is there evidence of information overload? Is information too complex to be understood by a sizeable population of consumers or is the cost of accessing the information too high? 
· Does the problem concern obstacles that firms have in conveying the qualities and attributes of goods (including experience goods, credence goods and emerging technologies) and services?

Behavioural issues

· Is there evidence that behavioural biases are responsible for, or contributing to, the problem? If so, which one(s)? 


Heuristics: are consumers making quick purchasing decisions or eliminating some superior options as a 

result of too many product offerings or due to the complexity in comparing options? 



Hyperbolic discounting and overconfidence: are consumers taking on too much debt either due to placing 

too much value on current consumption, or based on an overly optimistic anticipation of future earnings?



Defaults and framing: are consumers making decisions based on inertia (i.e., failing to choose and 


selecting the default choice), or are their decisions heavily influenced by the manner in which a choice
 is



presented to them (e.g., “95% fat free” versus “5% fat”)? 

Regulatory or related market failures

· Does the problem reflect inadequate industry knowledge of existing regulations, inadequate enforcement of regulations, inadequate consumer knowledge of, or access to, formal and informal redress mechanisms and/or real or perceived failures of redress mechanisms? If so, in what ways?

· Does the consumer problem represent a market externality that negatively impacts an individual in their capacity or interest as a consumer? For example, as outlined in Chapter 2, firms may not fully consider the negative impacts experienced by consumers resulting from telemarketing or spam. Many consumer policy authorities have become increasingly active in addressing these – and similar – types of consumer problems.


Source: OECD (2010), Consumer Policy Toolkit. Paris 

· What is the anticipated duration of the consumer detriment: How the detriment is likely to change over time should be evaluated. If it is expected to worsen, it may strengthen the case for intervention.

· What are the likely consequences of taking no policy action? The political, social and economic consequences of taking no policy action should be considered. 

· Are there other substantial costs to the economy? Is the consumer problem creating detriment for other stakeholders? Is it, for example, distorting competition among firms? 
Considering these factors, a consumer authority should decide whether i) a policy action should be considered (proceed to Step 4); ii) more evidence is required before proceeding to policy development (return to Step 2); iii) a better understanding of the nature and/or source of the consumer problem is necessary (return to Step 1); or iv) no action is required, in which case the investigation would be terminated. 

Setting the policy objective

A clear policy objective should be specified, in terms of what the policy intends to achieve for consumers and the market more generally. Appropriate success indicators, targets or metrics should be determined to aid future reviews of the effectiveness of the policy (Step 6) and should be focused on market outcomes for consumers (not intermediate results). If metrics are employed, efforts should be made to establish a baseline prior to implementing a policy.

Identifying the range of practical policy actions

Efforts should be made to identify the full range of practical policy options (those that can be realistically implemented). These would include those that focus on consumer empowerment and behaviour and those that focus on modifying firm behaviour, as well as those that have elements of all three. Both new policy actions, as well as better enforcement of existing policies, should be considered. At this stage it is also appropriate to identify who would be responsible for implementation and enforcement, the cost of maintaining the policy and how it would be communicated to stakeholders and the public. 

Once policy options have been identified, the aim is to determine the most appropriate and cost-effective method for achieving the policy objective (from Step 4). In most cases, a benefit-cost analysis should be carried out, covering both quantifiable aspects and those areas where quantification may not be practicable (e.g., community values and ethical considerations). The scale and depth of an analysis should be determined on the basis of the likely consequences of the policy under consideration. Not every action by government requires in-depth analysis. On the other hand, in some instances, it may be worthwhile to carry out surveys, field trials and research aimed at deepening an assessment. This would likely be the case for policies that entail high costs on some stakeholders and are of a relatively permanent nature (e.g., locked in by legislation). 

Consultation with stakeholders, which include consumer organisations, affected firms and/or industry associations, could take place at any point in time during an investigation. It is particularly important to consider at this step, however, as it can help to ensure that options are expressed clearly and adequately address all relevant issues. It may also help reveal consequences that are not anticipated or intended by policy makers.

Finally, the effects of each option on other policy areas, such as competition and the environment, should be considered.

Regular reviews of consumer policies serve to determine if the objectives are being achieved in a cost-effective manner. The review process needs to factor in changes in the nature of the consumer problem, changes in the marketplace, and potentially unforeseen or unintended consequences of the selected policy action. The review should take place after a policy has been in operation for a reasonable period of time. 

Post implementation evaluations can range from interim monitoring to full-scale reviews. The methods for carrying out reviews are similar to those used for prior assessment of expected costs and benefits. The reviews should be used to determine whether a measure should be maintained, modified or eliminated, whether enforcement should be strengthened, whether an alternative policy action should be considered, or whether reassessment of the nature and/or source of a problem would be beneficial.

2. Bringing together the demand and supply side focuses
Figure 2 encapsulates drawing together the demand and supply side focus to indentify consumer policy tools.
	Figure 2. 
Consumer policy tools to target the demand and supply side of markets
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	Source: OECD (2010), Consumer Policy Toolkit.


Appendix 2. Customer Complaints in the United Kingdom
To put the complaints situation in Australia in context, it is notable that, in fact, a high level of complaints from telecommunications consumers is not unique to Australia but occur in many countries, such as the United Kingdom (UK) for example. 

Mis-selling
 in the fixed line market, silent calls
, abandoned calls
, early termination fees and complaints handling were the leading categories of telecommunications complaints received by Ofcom in the year to September 2010. Ofcom found that these complaints were largely being generated by deficiencies in the switching process, rather than behavioural mis-selling such as slamming
. 
Complaints received about silent calls increased significantly in 2010. (Ofcom considers that the increase may be the result of companies making more silent calls or raised consumer awareness about the issue with more people alerted to the fact that they can report any instances of silent calls to Ofcom). Complaint numbers about other issues have also remained high, including the number of complaints about additional charges – principally about charges for leaving contracts early. 

Ofcom received over 9000 complaints in 2010 about silent calls. Where consumers have complained to Ofcom about silent calls, over 70 per cent say that they have received two or more calls in a day from the same company. These silent calls were often over a period of days or even weeks. Ofcom believes that this is mainly due to technology used by call centre operators to detect answer machines. This can mistake a ‘live’ consumer for an answering machine and cut off the call without the person hearing anything, resulting in a silent call.

Silent calls can cause significant distress to consumers which can be made worse by receiving these calls repeatedly, leading to some people believing they are being specifically targeted.

From 1 February 2011, new rules are in place
 designed to prevent consumers being harassed by repeated silent calls from the same company. The new rules will prevent a company using answer machine detection equipment more than once a day if an answer machine is ‘detected’ on the first attempt. This would mean that consumers who are currently the worst affected should no longer receive repeated silent calls from the same company over the course of a day. Ofcom has written to the call centre industry spelling out the regulations which place restrictions on the use of automated dialling equipment.

In September 2010, the UK Parliament approved an increase in the maximum financial penalty available to Ofcom to use to combat silent and abandoned calls, from £50,000 to £2 million. Ofcom intends to use the full extent of the new financial penalty if appropriate.

• The percentage of consumers who personally experienced broadband speeds slower than they expected increased from 23% to 27%. This continues to be the most commonly experienced issue in the internet market. Other issues, such as difficulties in switching, identity theft and incorrect bills, were experienced by only a small proportion of consumers – 5% or less. 
• The proportion of mobile users who claim to have been misled when taking out a contract declined from 6% in 2008 to 2% in 2010. Also in decline were the number of consumers who said they were provided with incorrect information about mobile tariffs, packages or coverage in the six months to the second quarter of 2010 (6% in 2008 to 3% in 2010). 
In 2009, Ofcom agreed a new Code of Practice with industry to provide consumers with more accurate estimates of broadband speeds that they can expect when signing up to a service. 

As of 22 January 2011, Ofcom requires that communication providers comply with amended complaints handling requirements. This requires, amongst other things, that they ensure fair and timely resolution of complaints, have low cost options for consumers to make a complaint and easy access to individual complaints code of practice.

Appendix 3. The UK Voluntary Code of Practice on Broadband Speeds 

In July 2010, Ofcom released a Voluntary Code of Practice on Broadband Speeds
. 
Ofcom believes that the Code is appropriate as a voluntary and self-regulatory measure. Whilst recognising that speed is not the only criterion upon which consumers base their broadband purchasing decisions, the objective of the Code is to increase the overall standard of information on broadband speeds – and other relevant metrics – that should be made available to consumers at point of sale to help them make more informed choices of service products offered in the broadband market. This is because broadband speeds is a particularly complex area for consumers, taking into consideration, for example, different technologies and access routes used by businesses providing consumers with connection to the internet (i.e. internet service providers or “ISPs”).

While Ofcom considers that the Code is appropriate at this stage to deliver benefits to consumers, Ofcom will continue to monitor people’s experiences with matters covered by the Code, and we may introduce formal regulation if this self-regulatory form does not appear, in Ofcom’s opinion, to satisfactorily address these issues or Ofcom otherwise considers that there is a need to intervene more promptly or effectively.

The spirit of the Code, the voluntary will and commitment by the ISPs to making self-regulation work, not just to the letter, is an essential element to its success.

Therefore, in honouring not only the letter but the full spirit of the Code, words, terms or provisions should not be so narrowly interpreted so as to compromise the ISPs’ commitments to give consumers adequate information on broadband speeds before consumers make a decision to purchase the ISPs’ services. Specifically, ISPs should use common sense in abiding by and interpreting the Code. In other words, Ofcom believes that the overall test should be whether, in the circumstances of each case, the ISPs are working within the spirit of the Code and are making every reasonable effort to comply with it. Their fullest co-operation with Ofcom also forms part of the spirit of the Code.

Specifically, Ofcom has sought to capture the ISPs’ commitments under eight principles within the Code. For the avoidance of doubt, those commitments are not seeking to duplicate or replace requirements under legislation or regulatory requirements imposed by Ofcom or otherwise; they are also without prejudice to compliance with such requirements.

Definitions of Speed

It is useful to explain the different definitions of speed that are used in the Code, and in industry.

a. headline or advertised speed – This is the speed that ISPs use to describe the packages that they offer to consumers. They are often described as ‘up to’ speeds, but these are often only a guide as to the speed an ISP can provide and at what price;

b. access line speed – This refers to the maximum speed of the data connection between the broadband modem and the local exchange or cable head end. This constitutes the maximum speed a consumer will be able to experience on his/her individual line;

c. actual throughput (or download) speed – This is the actual speed that a consumer experiences at a particular time when they are connected to the internet. This figure is often dependent on factors such as the ISP’s network, its traffic shaping and management policy,

the number of subscribers sharing the network and the number of people accessing a particular website at a particular time.

d. average throughput (or download) speed – This is an average of actual throughput speed for each different broadband product offered by an ISP.

The Principles of the Code

1st Principle: Training

ISPs must use their best endeavours to procure that all of their representatives (including all of their officers and employees and any agents or sub-contractors) (“Representatives”) involved in selling or promoting their broadband products and services or in the renewal or extension of agreements of existing customers are trained appropriately and that they

have sufficient understanding of the products and services they are promoting

and selling. This commitment includes that ISPs are satisfied that any related training processes provide their Representatives with sufficient preparation to implement and apply the Principles of the Code. This commitment also includes Representatives’ attention being fully drawn to the Code, including the philosophy and spirit of the Code as explained in the preamble.

2nd Principle: Information at point of sale

It is an essential cornerstone of the Code that consumers can make informed choices about the type of service they are likely to receive upon entering into any contracts with the ISPs.

To achieve this Principle, ISPs must use their best endeavours to procure that all of their Representatives take the following steps contained in this Principle to ensure that accurate and meaningful information on broadband speeds is provided to consumers before they enter into any contract or, in the case of existing customers, where relevant, before their current contract is extended or renewed. ISPs and their Representatives must also ensure that consumers are made aware that there is additional information on the particular broadband service provided on the ISPs’ websites, including that referred to in the 5th Principle below.

For those ISPs using technologies such as DSL for which the access line speed can be lower than the headline speed, ISPs and their Representatives must:

a. Provide all consumers as early as practicable within the sales process, and in any event before consumers are asked for a Migration Access Code or personal financial details, with information on their estimated access line speed, regardless of whether this is conducted

over the phone, in a retail shop or through the ISP’s website.

b. Provide a facility (line checker) on their website so that consumers can find out, in a clear and easily accessible manner, what their estimated access line speed is. ISPs must ensure that access line speed information is given due prominence on the line checker speed results webpage (i.e. the page on which a consumer’s access line speed estimate is generated following the input of a consumer’s postcode and/or landline number). For example, ISPs should underline or embolden the estimated figure.

c. Ensure that the access line speed information provided within the sales process is a range which is equivalent to the access line speeds achieved by the 20th to 80th percentiles of the ISP’s similar customers (i.e. customers with similar line characteristics). The ISP should also

explain to the consumer that the range of access line speeds provided is only an estimate and that if the consumer receives an access line speed which is significantly below this range then the customer should contact the ISP. If asked to explain further or asked to state the definition of “significantly below”, the ISP should provide information on the access line speed achieved by the bottom 10th percentile (or above) of the ISP’s similar customers (“the minimum guaranteed access line speed”) and explain that if the customer’s actual access

line speed is below the minimum guaranteed access line speed, then it will follow the process set out in the 4th Principle. ISPs may supplement the range provided with an additional single-point estimate within the range which is no higher than the median access

line speed achieved by the ISP’s similar customers.

ISPs may adopt an alternative approach to calculating the range to that set out above if the ISP is able to demonstrate that this approach provides a more accurate estimate of customers’ access line speeds.

Any alternative approach used by the ISP must provide a narrower range than using the approach set out above, result in at least 60% of customers achieving an access line speed within the range provided and must be set such that, in cases where customers’ actual access line speeds fall outside the range provided, fewer customers’ actual access line speeds lie below the bottom of range provided than lie above the top of the range. In using an alternative approach, ISPs may supplement the range provided with an additional single-point estimate provided that this estimate is the arithmetic mean of the top and bottom of the range.

Regardless of which of the above two approaches is used to calculate the range, the ISP may, where the size of the calculated range is 2Mbit/s or less, provide the customer with a single-point estimate instead of the range provided that the customer is informed that the single point estimate is only likely to be accurate within +/-1Mbit/s .

d. Ensure that consumers will only be able to complete an order online, over the phone or through a retail shop when they have been given the estimate of the range within which their access line speed is likely to fall. In the exceptional circumstance where the relevant line

information is not available to ISPs, this condition will not apply for customers who expressly do not wish to have a speed estimate.

e. Provide the customer with a durable record of the estimated access line speed range. If the ISP has such a facility available, the estimated access line speed range should be put into the 'My Account' details, and the customer should be advised that this has been done. If such a facility is not available, ISPs should either send the customer the information in writing, by letter or email, or proactively encourage the customer to make a permanent record of the figures by printing off the relevant website page or making a note of it. ISPs may also provide the customer with a durable record of the minimum guaranteed access line speed either by putting it into the ‘My Account’ details, or by sending it to the customer in writing, by letter or email.

f. ISPs must state with equal prominence to other written information provided that if the consumer receives an access line speed which is significantly below the estimated access line speed range then the customer will have the ability to leave their contract without penalty if the measures set out in the 4th principle are not able to resolve the problem.

For services such as cable broadband where the main cause of disparity between headline speed and actual throughput speed may be network capacity limitations, ISPs must provide all consumers as early as practicable within the sales process, and in any event before consumers are asked for personal financial details, with information that actual throughput speeds during peak hours may be lower than at other times of the day where this is material. 
Specifically, where peak time speeds are likely to be more than 10% below the headline speed of the service, the ISP must indicate the throughput speed that is likely to be achieved during peak times.

Regardless of the technology used, ISPs and their Representatives must:

a. Explain to the consumer in a clear and meaningful way that the actual throughput speed that a consumer receives is likely to be lower than the headline speed and, for DSL services, the estimated access line speed range. ISPs must explain that the actual throughput speed

experienced by a consumer will be influenced by a number of factors, including:

i. the nature of the customer’s line;

ii. the ISP’s network capacity;

iii. the number of subscribers sharing the network;

iv. the ISP’s traffic shaping and management policy;

v. the number of subscribers online and accessing a particular website at any one time, by time of day, etc.

For customers signing up over the telephone, this information should be provided over the telephone by the ISPs and their Representatives, if it is not otherwise provided following completion of the sales process in written form such as in a confirmation email or letter. For customers signing up over the internet, it should be conveyed by at least the relevant website page.

b. If available, ISPs and their Representatives should also provide information on the actual throughput speeds customers are likely to receive under normal circumstances in addition to access line speeds.

c. Not abuse the trust of vulnerable consumers or consumers that otherwise appear uninformed about the ISP’s services or products, e.g. those who are elderly or whose first language is not English.

3rd Principle: Accuracy of information on access line speed provided by ISPs

Another important principle of the Code is that the information initially

provided by the ISPs to consumers at point of sale is as accurate as possible.

To achieve this Principle, ISPs must use their best endeavours to implement

the following measures to ensure that information is kept up to date and as

close to consumers’ experiences as possible. This Principle will only apply for

technologies such as DSL where the access line speed can be lower than the

headline speed.

a. ISPs must take all reasonable steps to ensure, where applicable, that access line speed information provided at point of sale is as accurate as possible and is updated to reflect any changes to or new information on the line.

b. Ofcom recognises that some estimates of access line speed provided to consumers by ISPs are dependent on third party wholesale providers. Ofcom will work with ISPs and the relevant wholesale providers to ensure that appropriate steps can be taken to address the

accuracy of information, and, in particular, to ensure ISPs are able to comply with this revised version of the Code within 12 months of signing up to it. Implementation dates from those ISPs that choose to use BT Wholesale for access line speed estimates will be dependent on BT Wholesale making the necessary changes to its systems. We expect that ISPs will, where possible, make the necessary changes to their own systems in parallel to minimise the delay in implementation.

c. In order that Ofcom can have confidence in the accuracy of information provided to consumers, ISPs will work with Ofcom to verify the overall quality of this information. Ofcom will continue to work with ISPs and wholesale providers to improve the accuracy of the methodologies used by ISPs to estimate the access line speeds given to customers.

4th Principle: Managing customers’ speed related problems

ISPs must be prepared to manage customers’ problems when they report that

they are not receiving the speeds that they had expected to receive when

they purchased the broadband service.

To achieve this Principle, ISP must ensure the following:

a. Those ISPs using technologies such as DSL for which the access line

speed can be lower than the headline speed must:

i. Have a robust process in place for identifying whether the problem relates to a slower than expected access line speed;

ii. Log the problem as a technical fault if the actual access line speed is at or below the minimum guaranteed access line speed, or if it is otherwise appropriate to do so. As soon as

possible after the problem is logged as a technical fault, the ISP must tell the customer their minimum guaranteed access line speed and explain that if the technical fault cannot be fixed

then the customer will have the opportunity to leave their contract immediately and without any penalty provided this is within a three month period of the start of their contract (or

longer if the ISP so chooses). The ISP must then take steps to ensure the fault is corrected;

iii. If it appears from the diagnostics that the problem is likely to have resulted from factors within the customer's control, e.g. internal wiring, the ISP should advise the customer of that fact and provide assistance to alleviate the problem as soon as possible;

iv. If, after following the procedures i and ii above, the customer has implemented the measures advised by the ISP but continues to receive an access line speed at or below the

minimum guaranteed access line speed then the ISP must offer the customer the opportunity to leave their contract immediately, and without penalty. Customers will only have the option to leave their contract without penalty within a three month period of the start of their contract.

b. Regardless of the technology used, ISPs must:

i. Have a robust process for identifying whether the cause of the speed related problem is within the ISP’s control and, where it is not, to explain clearly to the customer the possible

causes of the lower speeds and how such problems could be addressed.

ii. Where the cause of the problem is within the ISP’s control, to monitor the problem through to resolution or until reasonable remedial actions are exhausted or the customer is satisfied

with the outcome.

c. Ensure that these processes are clc. Ensure that these processes are clearly highlighted on a prominent position on the ISP’s website or in the introduction/starter pack that

typically accompanies a customer’s provision of service.

5th Principle: Presentation of broadband information on the website

The purpose of this Principle is to supplement and, where appropriate, extend the 2nd Principle of the Code.

ISPs should explain, in a prominent place on their websites, how customers can check the access line speed and actual throughput speed they are receiving in practice.

ISPs should also provide information on their websites which clearly explains to customers what steps they can take to ensure that they receive the highest possible access line speeds and actual throughput speeds.

ISPs must also set out clearly, and in a prominent place on their websites (e.g. within “Help” or “FAQs” sections), information relating to their respective policies on fair usage; traffic management and traffic shaping to cover, at a minimum, the matters set out below.

Fair usage policies and usage limits

ISPs should publish, in a clear and easily accessible form, any criteria they use for determining breaches of its fair usage policy (e.g. total usage, specific percentage of users, etc). ISPs whose fair usage policy is breached when a specific usage limit is reached should set out that limit. ISPs with a fair usage policy should set out in their policy an indication of the approximate level of usage which is likely to trigger a breach of the policy, e.g. the average level of usage in the past six months that has triggered a breach of the fair usage

policy.

ISPs should publish, in clear and easily accessible form, the actions they intend to take should a user exceed a usage limit or breach a fair usage policy (e.g. the size of any extra charges or nature of any speed restrictions, etc).

Where it is reasonably possible to do so, ISPs should provide a means by which users can measure their total usage over the relevant billing period or indicate to customers how they can do so.

ISPs in possession of a user’s email address should provide users with email notification when users exceed a usage limit or breach a fair usage policy which informs users about the precise consequences of doing so, e.g., additional costs, information on speed restrictions imposed, etc.

ISPs should also consider providing advance notification to subscribers approaching a usage limit.

Traffic management and traffic shaping

Where ISPs apply traffic management and shaping policies, they should publish on their website, in a clear and easily accessible form, information on the restrictions applied. This should include the types of applications, services and protocols that are affected and specific information on peak traffic periods.

6th Principle: Timescales

The introduction of Version 2.0 of the Code (including the measures covered by above-mentioned Principles of the Code) recognises the need to take swift action to ensure that consumers can begin to benefit from it as quickly as possible.

In recognition of the fact that some of the changes involved in this revised version of the Code (such as those set out in the 2nd and 4th principles above) involve significant costs and effort, some provisions of the Code may be implemented over a longer timescale than others. ISPs must therefore implement the Code in full within 12 months of signing up to it, and must implement each provision in the Code as soon as it is reasonably practical to do so. In order that consumers are aware which ISPs are complying with the Code and when, Ofcom will publish on its website the current list of signatories, the date each of them became a signatory to this version of the Code and the date each of them have confirmed they have implemented all of the provisions in the Code

ISPs who are signatories to Version 1.012 of the Code must comply with all of its provisions until they confirm that they have implemented all of the provisions in Version 2.0 of the Code.

7th Principle: Monitoring of compliance with the Code

The preamble to the Code explains that the ISPs’ fullest co-operation with Ofcom forms part of the spirit of the Code. This commitment includes the ISPs providing Ofcom with appropriate information, in writing or otherwise, as to their compliance with the Code on Ofcom’s request, and by no later than the reasonable deadlines for responses as set by Ofcom from time to time. ISPs must confirm to Ofcom when they have implemented all of the provisions in the Code in full.

Ofcom intends to monitor compliance with the Code through a number of methods including, but not limited to, carrying out regular mystery shopping exercises by Ofcom itself or its agents. Ofcom may itself or through its agents also undertake audits, for example, using ISPs’ actual sales calls to assess whether ISPs are giving consumers the information required by the Code.

The results of any research or audits undertaken to monitor compliance will, where appropriate, be published on a provider-specific basis.

8th Principle: Consumers’ awareness of ISPs’ adoption of the Code

ISPs must make reference to the Code within the sales process and provide a full copy of the Code through an easily accessible link on their respective website.

Appendix 4. US Government Guidelines on Information Disclosure
Well-designed disclosure policies attempt to convey information clearly and at the time when it is needed. People have limited time, attention, and resources for seeking out new information, and it is important to ensure that relevant information is salient and easy to find and to understand. There is a difference between making a merely technical disclosure — that is, making information available somewhere and in some form, regardless of its usefulness — and actually informing choices. Well-designed disclosure policies are preceded by a careful analysis of their likely effects. 

The United States Government has issued guidelines on disclosure of information
 that articulates principles designed to assist agencies when using information disclosure to achieve regulatory objectives. Agencies are to follow the principles outlined in accordance with their own authorities, judgments, and goals, to the extent permitted by law. 

There are two general types of release that the US Congress may require or permit: summary disclosure and full disclosure. With summary disclosure, often required at the point of purchase, agencies highlight the most relevant information in order to increase the likelihood that people will see it, understand it, and act in accordance with what they have learned. Full disclosure is more comprehensive; it occurs when agencies release, or require others to release, all relevant information (often including underlying data). 

Summary disclosure. With summary disclosure, agencies attempt to provide people with clear, salient information at or near the time that relevant decisions are made. Examples include nutritional labelling, energy efficiency labelling, tobacco warnings, and government provision of information (e.g., fact sheets, telephone hotlines, and public interest announcements). 

Principle One: In order to select which information to highlight and how to present that information, agencies should explicitly identify their goals 

Explicit identification of goals will have important implications for the nature of disclosure. If the goal is to discourage behaviour by informing people that certain activities or products impose certain risks (for example, tobacco smoking), agencies should decide whether they seek to use vivid descriptions and persuasive images or merely to disclose relevant facts. If the goal is to present a warning, then graphic messages might be justified; the same is not true when the aim is simply to inform. And if the goal is to present a warning, it will often be useful to inform users of the precise steps that they might take, or the plans that they might formulate, to avoid the risk in question. Warnings (and disclosures in general) are most effective when people have a clear and specific sense of an appropriate course of action. They are likely to be less effective when the appropriate course of action is abstract, vague, or ambiguous. 

Principle Two: Summary disclosure should generally be simple and specific, and should avoid undue detail or excessive complexity 
Summary disclosure should focus on the central issues and should be presented in a manner that is straightforward and easy to understand. Simple, specific disclosure is generally preferable. People have limited time and attention, and their reactions to new information are not always predictable. If information is unduly complex and detailed, there is a risk that it will not be carefully read or processed, especially if the relevant area is technical or new and unfamiliar. Agencies should be aware of the importance of how information is presented; if a potential outcome is presented as a loss, for example, people may pay more attention than if it is presented as a gain. Effective disclosure also avoids abstraction and ambiguity. Summary disclosure should be designed so as to be relevant to the affected population, enabling people to know why and how the information is pertinent to their own choices. 

Principle Three: Summary disclosure should be accurate and in plain language 
By its very nature, summary disclosure can be misleading; a summary of complex material might give undue prominence to isolated aspects of a product or a context, and might divert attention from what most matters. Summary disclosure should be designed to be as fair and accurate as possible. Summary disclosure should also avoid jargon, technical language, or extraneous information. Each of these is distracting and threatens to turn away or to confuse users. 

Principle Four: Disclosed information should be properly placed and timed 
Careful thought should be given to the time and location of summary disclosure. Agencies should attempt to offer the information that users need when they need it. To this end, they should take steps to provide people with relevant information when they are actually making the decision or taking the action in question. Summary disclosure should be provided in a prominent place, so that it will actually come to people’s attention.  

Principle Five: Summary disclosure through ratings or scales should be meaningful 
Summary disclosure may involve numerical ratings or scales, because these are convenient ways to simplify and display complicated information. When users understand what such scales mean, they can be among the most effective ways to communicate information. But if the scales are unclear or poorly designed, people may have a difficult time knowing what to make of the information; they might fail to incorporate it into their choices or draw the wrong conclusions. Agencies should select numbers and scales that are meaningful to users. Annual savings or benefits, measured in terms of dollars, provide a metric that is both meaningful and easy to understand. When monetary values are at stake, agencies should give careful consideration to disclosure of savings or benefits in terms of dollars. 

Principle Six: To the extent feasible, agencies should test, in advance, the likely effects of summary disclosure, and should also monitor the effects of such disclosure over time 
For all significant summary disclosure, it is important to observe whether and how people react to a given piece of information. To the extent feasible, and when existing knowledge is inadequate, agencies should consider several alternative methods of disclosure and test them before imposing a disclosure requirement. Scientifically valid experiments are generally preferable to focus group testing, and randomized experiments can be especially valuable. When focus groups are used, they should attempt to elicit information about actual choices and behavior (rather than simply reactions to or preferences for labels and formats). Consultation with experts can also be a valuable supplement to focus group testing. 

Consistent with available resources, an agency requiring or making a disclosure should also consider performing market surveys or research to determine whether the desired effect is being achieved. These studies should determine whether users are aware of the disclosure, whether they understand the disclosure, whether they remember the relevant information when they need it, whether they have changed their behaviour because of the disclosure, and, if so, how. Agencies should be aware that users might not report their behaviour accurately; self-reports may be misleading. To the extent possible, agencies should attempt to verify whether reported changes are actually occurring (for example, through empirical study of practices or through surveys that reliably measure behaviour). 

With respect to summary disclosure, agencies will often be able to learn more over time. A disclosure requirement that seems promising at one stage may turn out to be less effective than anticipated. A disclosure requirement that was effective at an early stage may turn out to have less or little impact as time passes. New strategies will often emerge as experience accumulates and circumstances change. Agencies should be open to fresh evidence and consider new approaches to the extent feasible and as the evidence warrants. 

Principle Seven: Where feasible and appropriate, agencies should identify and consider the likely costs and benefits of disclosure requirements. 

Where feasible and appropriate in the circumstances, agencies should adopt disclosure requirements only after considering both qualitative and quantitative benefits and costs. That assessment should, in turn, help agencies to decide which requirements to select. 

It is important to acknowledge that in some contexts, the costs and benefits of disclosure may be difficult or even impossible to specify, and a formal analysis may not be feasible or appropriate. Quantitative assessment of benefits may involve a high degree of speculation, and a qualitative discussion, based on available evidence, may be all that is feasible. In assessing benefits, agencies should consider the fact that improvements in welfare are a central goal of disclosure requirements, but should also note that informed choice is a value in itself (even if it is difficult to quantify that value). 

It is also important to recognize that people may react differently to disclosure requirements. While some consumers might use calorie information to reduce their overall calorie intake, others might not. Heterogeneity can have potentially significant effects; those who have the most to gain or to lose may or may not be benefiting from the relevant disclosure. Agencies should attempt to take divergent behaviour and preferences into account when formulating disclosure policies and assessing their likely consequences. 

Full disclosure. Sometimes agencies may be required to promote regulatory goals by disclosing, or by requiring others to disclose, a wide range of information about existing practices and their effects. Full disclosure will include far more detail than is available in a summary. It may well include multiple variables, supporting data, and materials that extend over long periods of time. For example, agencies use the Internet to provide detailed information that is far more comprehensive than what is provided through summary disclosure. 

Full disclosure can often promote the purposes of open government, including transparency, participation, and collaboration. The central goals of full disclosure are to allow individuals and organizations to view the data and to analyze, use, and repackage it in multiple ways, typically taking advantage of emerging technological capacities (perhaps including social media). To promote those goals, agencies should consider the following principles. 

Principle One: Disclosed information should be as accessible as possible. For that reason, the Internet should ordinarily be used as a means of disclosing information, to the extent feasible and consistent with law 
Transparency is generally good practice, and agencies cannot always know which information will be most useful and in what format it will prove most valuable. Engaging in full disclosure (to the extent feasible, subject to valid restrictions, and to the extent permitted by law) is often both desirable and important. 

Full disclosure will frequently involve large amounts of complicated data, and most people may not find it worth their time to seek out and analyze all or most of it. In such cases, the data may be most directly useful to groups and organizations with technical capabilities and with an interest in obtaining, analyzing, and repackaging relevant information. Such groups and organizations may reorganize and disseminate the information in ways that turn out to be highly beneficial to the general public (sometimes by improving the operation of markets). At the same time, agencies should strive to make full disclosure as useful as possible, and should therefore promote clarity and accessibility. 

Principle Two: Disclosed information should be as usable as possible. For that reason, information should usually be released in an electronic format that does not require specialized software 
Consistent with the goals of open government, it is important to make information not merely available but also usable. If information is made available electronically, it will be easier for people to sift through it and to analyze or repackage it in various ways. Agencies should select an electronic format that is suitable to achieving that goal. The best method should be chosen in light of existing technology.  

Principle Three: Agencies should consider making periodic assessments of whether full disclosure is as accurate and useful as possible 

Where feasible and to the extent consistent with relevant laws, regulations, and policies (including protection of privacy), agencies should consider steps to investigate whether current disclosure policies are fulfilling their intended purposes. They might explore, for example, what information is being frequently used by the public and how those in the private sector are adapting and presenting information. By so doing, agencies can improve their disclosure policies and practices after learning about the value of particular information to the public. Similar forms of continuing assessment might prove useful for summary disclosure as well. 

Agencies should also consider whether it might be useful to seek public comment on significant disclosures. Agencies might consider requesting public comment on the following: 

1) The quality of the information; 

2) The usefulness of the information; 

3) Other related information the agency should collect and/or disclose; and 

4) Means of improving disclosure, such as more effective methods for collecting, organizing, analyzing, and disseminating information. 

Principle Four: Where feasible and appropriate, agencies should consider the costs and benefits of full disclosure 

To the extent feasible and appropriate, agencies should evaluate full disclosure in terms of both qualitative and quantitative benefits and costs. Quantitative assessment of benefits may involve a degree of speculation, and a qualitative discussion, based on available evidence, may be all that is feasible. In assessing benefits, agencies should consider the fact that improvements in welfare are a central goal of disclosure requirements, that informed choice is also a value in itself (even if it is difficult to quantify that value), and that full disclosure may effectively complement and improve on summary disclosure. It is also important to recognize that significant benefits may be associated with recombining information in new and different ways, even if quantification of those benefits is difficult. 

Summary disclosure and full disclosure. Agencies may require a summary disclosure but not full disclosure; alternatively, agencies may require full disclosure but not summary disclosure. When agencies have discretion, and to the extent feasible, they should consider the likely effects — including the qualitative and quantitative costs and benefits — of both approaches. 

Summary disclosure is the best method for informing consumers at the point of decision. Full disclosure is the best method of allowing groups and individuals access to a broad range of information, allowing them to analyze and disseminate that information in creative ways, and to use it to inform private and public decisions or otherwise to promote statutory goals. The two approaches may well be complementary. For example, it may be desirable to use summary disclosure at the point of purchase while also making full information available on the Internet. 

Appendix 5. The US Government Guidelines for Simplification and Default RULES
In some statutes, the US Congress permits agencies to use default rules, such as automatic enrolment, to simplify people’s decisions and to promote regulatory objectives. Executive Order 12866 provides: “Each agency shall draft its regulations to be simple and easy to understand, with the goal of minimizing the potential for uncertainty and litigation arising from such uncertainty.” It adds: “When an agency determines that a regulation is the best available method of achieving the regulatory objective, it shall design its regulations in the most cost-effective manner to achieve the regulatory objective.” 

The US government has articulated a number of principles designed to assist agencies in using simplification and default rules to achieve their regulatory goals.
 

Principle One: To promote regulatory goals, agencies should consider whether it is appropriate to use default rules (such as automatic enrolment) as a substitute for, or as a supplement to, mandates or bans 

In some contexts, appropriate default rules have advantages over mandates and bans, because they preserve freedom of choice. Sometimes people’s situations are diverse and a mandate is poorly suited to individual circumstances; a default rule has the virtue of permitting people to adjust as they see fit. And when the statutory goal is to improve outcomes without imposing firm mandates, a default rule may be simpler, more effective, and less costly than other possibilities. Sometimes, of course, the law requires certain behaviour (often to prevent harms to third parties), and in such cases, a default rule may not be sufficient. But in such contexts, default rules may be useful and complementary. If, for example, people are required by law to engage in certain behaviour, it may be both useful and appropriate to select the default rule that promotes compliance and best achieves the regulatory objective. Such an approach can increase ease and simplicity for those who are asked to comply with the law. 

Principle Two: When choosing among potential default rules, agencies should attempt to specify their likely effects, and should identify the rule that would most benefit the relevant population 
Many people will not opt in to a certain program or situation, even if they would also not opt out. When choosing the appropriate default rule, agencies should attempt to specify and assess the likely effects of the alternative possibilities (including, to the extent feasible and permitted by law, both qualitative and quantitative costs and benefits. An important question is whether most people in the relevant population would benefit from participation in the pertinent program or activity. This question will not always be easy to answer. It should ordinarily be answered by asking what most people would choose if they had adequate information. And if one set of outcomes is required by law, agencies should consider selecting a default rule that would simplify and promote compliance. 

One approach to the choice of default rule is to choose a general rule that will apply to all of the relevant population, subject of course to opt in or opt out. An alternative approach is more personalized, in the sense that it attempts to distinguish among, and to suit the diverse situations of, members of the affected group. For example, geographic or demographic information (such as age) might be taken into account if it helps to increase the likelihood that the default rule will be suited to the situations of those to whom it applies. Agencies might consider a personalized approach if they have good reason to believe that such an approach would more accurately reflect the informed judgments of members of the affected population. On the other hand, agencies should avoid a personalized approach if the underlying categories would be too crude or inconsistent with relevant laws, regulations, or policies, such as those involving privacy. 

Principle Three: Agencies should consider active choosing as an alternative to a specified default rule, especially when the relevant group is diverse and appropriately informed 
In some cases, it may be difficult for agencies to be confident about which default rule will be best for the public or the relevant population; they may lack adequate information. In such cases, active choosing might well be preferable. This approach avoids a specified default rule. Instead, active choosing asks people to make an explicit selection of the option that they prefer. Active choosing has particular advantages over a default rule when preferences and situations are diverse and heterogeneous, so that a single approach does not fit all. To that extent, active choosing can be preferable to either an opt-in or an opt-out regime. And when preferences and circumstances are diverse, a default rule may have the disadvantage of giving uniform treatment to differently situated people. More personalized default rules may avoid some of the problems of a uniform default rule, but when agencies lack full information, active choosing might well be the best approach. These points also suggest the circumstances in which a default rule might be preferred to active choosing. Where agencies have reason to be confident about the appropriate default rule, and when preferences and situations are not relevantly diverse, active choosing may not be the best approach; a default rule might be best. Where the situation is unfamiliar, highly technical, and complex, a default rule might be preferred to active choosing, to the extent that the latter approach requires people to make decisions for which they lack experience and expertise. Provision of information might, of course, help to reduce the latter problem. Agencies should consider whether existing evidence provides a basis for deciding between a specified default rule and active choosing, or whether it is appropriate to attempt to obtain such evidence. Assessment of likely effects, including both qualitative and quantitative costs and benefits, will prove useful in making that decision. 

Principle Four: Agencies should consider how best to eliminate unnecessary complexity and to simplify people’s choices 

In some cases, a default rule will not fit with the relevant law or help solve the problem with which agencies are concerned. In such cases, agencies should nonetheless take steps to eliminate undue complexity and should attempt, where appropriate and consistent with law, to simplify and ease people’s decisions. For example, burdensome paperwork requirements can impose large costs on the private and public sectors, have unintended adverse effects, reduce compliance, and prevent significant numbers of people from participating in relevant programs. Agencies should attempt to eliminate unnecessary, ambiguous, excessive, and redundant questions; by permitting electronic filing (including electronic signatures); by allowing “pre-population” of forms, where appropriate and feasible by sharing information across offices or agencies; and by promoting administrative simplification by coordinating and reducing requirements from multiple offices and agencies. 
Appendix 6. The Body of European Regulators of Electronic Communications (BEREC) Recommended Best Practices to Facilitate Switching 

The Body of European Regulators for Electronic Communication (BEREC) has proposed best practices to facilitate switching published on 11 October 2010 ( www.erg.eu.int/doc/berec/bor_10_34_rev1.pdf) A separate report of the stakeholder consultation has also been published (http://www.erg.eu.int/doc/berec/bor_10_34_rev1b.pdf) 

BEREC (2010) recommends the following best practices to facilitate switching. 

Best Practice 1: Minimisation of unnecessary switching costs/barriers, both for individual services and for bundles, so that there should be minimal effort on the part of the consumer in order to switch, respecting, inter alia, the following principles: 
i. The overall switching process should be as quick and reliable as possible, with a specified maximum time for the switch to take. 
ii. Consumers should be responsible for the beginning of the switching process and should be made aware of its conclusion. 
iii. Consumer involvement should be no more than necessary in order to ensure that the burden of switching is not unduly onerous. 
iv. The switching process should be seamless and invisible to the consumer. 
v. Conditions and procedures to terminate contracts should not act as a disincentive to switching. 
vi. Consumers should be able to transfer more than one service at a time. This is particularly relevant in the context of switching to, from and between, bundled services. 
vii. In this context, the most effective method of facilitating switching between service providers, based on the available evidence, is where the process is managed by the new service provider as the primary contact point (GP-led). 
Best Practice 2: Minimisation of instances of mis-selling/slamming and other unfair practices.  

	i. Registered evidence of the consumer’s authorisation to switch service provider 


 should be kept, for a reasonable period, in the light of national legislation, by the service providers. 
ii. The overall switching process should take into account consumer protection considerations, including an opportunity for consumers to stop the switch happening where they have not given consent to the switch or where they simply wish to change their mind 
iii. There should be clarity on the type and level of information that needs to be made available to new customers, both at the point of sale and after the sale has been concluded. 
iv. There should be a quick and reliable restoration process so that consumers switched in error can have their original service restored quickly, with minimum effort, and at no cost. 
v. There should be clarity about consumers‟ key rights and choices. 
vi. Consumers‟ legal rights and best interests must be protected. 
Best Practice 3: Accurate information on switching to be given to consumers, before and during the switching process, and also immediately after it is concluded, as appropriate to the process used, with information being presented clearly and in an easily accessible format, including: 
i. A brief and precise description of the switching process. 
ii. Information to be made available on the progress of the switching process. 
iii. Information of the respective roles and responsibilities of all parties involved in the switching process (including the former service provider, the new service provider and the consumer). 
iv. Information on when the switch will take place and how long the process is expected to take and the value of any fees associated with the process. 

v. Information about the key terms and conditions of the new service, including contractual liabilities and cancellation rights. 
vi. The potential for contractual liabilities (e.g. Early Termination Charges) with the existing service provider(s). 
vii. The potential for any loss of other services and the maximum length of time of loss of service, and the potential for any change to contractual conditions, namely if the service has been purchased within a bundle. 
Best Practice 4: Publication of guidance by NRAs that aims to make sure that service providers are aware of, understand, and comply with all obligations relating to national legislation and best practice principles that apply to them, including: 

i. Service providers to act in a responsible and transparent manner in alerting consumers to the existence of additional charges, including Early Termination Charges and Minimum Contract Periods, so that consumers understand the charges they pay. 

ii. Service Providers to ensure that charges are fair, justified and proportionate.

Switching processes to encourage a positive impact on competition and welfare

It is important that switching processes should have positive impacts on competition and welfare and be carried out in as cost-efficient a manner as possible in order to prevent them from distorting the competitive process. Where this is not the case, it is likely that competition will be damaged as service providers are likely to be unwilling to compete for customers on the grounds it may not be commercially viable for them to do so. In this case, those suppliers who choose to compete for consumers may ultimately pass any costs onto consumers, and this may result in consumers being deterred from switching.

In this regard, BEREC recommends the following best practices to facilitate switching:

Best Practice 5: Support competition in retail markets, including:
i. Ensure that the switching process is non-discriminatory and does not unduly favour one service provider over another. Wherever the principles of equivalence and symmetry can be reasonably applied, they should be. 
ii. Avoid distortions to the competitive process by ensuring that all service providers act fairly and responsibly during the switching process. 
iii. Work across different sales channels as far as possible so that switching processes do not discriminate against different service providers‟ chosen sales channels e.g. telesales, online and face-to-face. 
Best Practice 6:Cost efficiency of the switching process, including: 
i. A switching process that is efficient and cost effective to operate, including technically simple. 
ii. Consumers will not be subject to any fees imposed by the service providers as a result of the service providers’ own errors during the switching. 
iii. The process should be highly automated, with the need for manual intervention minimised. 
iv. Validation processes should not be unnecessarily burdensome so that high rejection/error rates are minimised. 
v. The process encourages a level of co-operation between all service providers 
involved in the switching process in order to facilitate consumer switching. Where considered necessary, this could be done by promoting an industry framework for cooperation between all relevant service providers in order to facilitate the transparent and inclusive governance of consumer switching arrangements so that these can be developed by industry, as markets evolve, under appropriate regulatory direction. 
vi. Without prejudice to the protection of confidential or commercially sensitive information, the new service provider should be able to access the relevant service/line characteristics so that it is able to manage the relationship with the customer and, in particular, easily identify whether there are aspects of the service that cannot be supported. 
vii. The process for recovering switching costs or new customer acquisition costs (e.g. through prices charged per ported numbers and unlocking SIM cards) should be objectively justifiable, proportionate, non-discriminatory and transparent, and should be likely to contribute to efficient switching processes and effective competition.
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� The discussion on this issue draws on arguments in Akerlof, G (1970), The Market for “Lemons”: Quality Uncertainty and the market Mechanism” Quarterly Journal of Economics. Vol. 84. August, pp. 488-500. Available at � HYPERLINK "http://ideas.repec.org/a/tpr/qjecon/v84y1970i3p488-500.html" ��http://ideas.repec.org/a/tpr/qjecon/v84y1970i3p488-500.html� 
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� A change from ‘opt-out’ to ‘opt-in’ may not be without its critics. For instance, in regard to such a change in relating to contracts for the provision of financial advice, concerns have been expressed by the Australian Financial Services Council (which represents mainly large retail funds and financial adviser networks), that this would result in a massive churn of clients rather than support long-term relationships between clients and advisers. In the Council’s view: “An opt-out proposal puts the onus on the adviser to deliver value and clients can stop at any time if they don’t think they are getting value for money.” And according to media reports the Federal Government may be having second thoughts. Jennifer Hewett (2010), “Canberra may axe super proposals”. Weekend Australian Newspaper. 29 January 2010.





� ‘Community Research into telecommunications customer service experiences and associated behaviours’, ACMA Report May 2011





� There are also reports of the influence of behavioural economics insights on a number of governments, e.g. UK Cabinet (�HYPERLINK "http://competitionpolicy.wordpress.com/2010/05/21/cameron-and-clegg-advocate-behavioural-economics-%E2%80%93-but-have-they-got-it-right/"��http://competitionpolicy.wordpress.com/2010/05/21/cameron-and-clegg-advocate-behavioural-economics-%E2%80%93-but-have-they-got-it-right/�); and also, the Obama government �HYPERLINK "http://www.time.com/time/magazine/article/0,9171,1889153,00.html"��http://www.time.com/time/magazine/article/0,9171,1889153,00.html�
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� An abandoned call is where a connection is established but terminated by its originator in circumstances where the call is answered by a live individual. An abandoned call generally occurs when there are not enough call centre agents available to answer every call made by a company (i.e. a call is ‘dropped’ as a result of over dialling). Ofcom expects that when this occurs, an information message should be played stating who has made the call.


� Where consumers are switched between service providers without their knowledge or consent.


� The new rules can be found at: � HYPERLINK "http://stakeholders.ofcom.org.uk/consultations/silent-calls/statement/" ��http://stakeholders.ofcom.org.uk/consultations/silent-calls/statement/�. The letter to industry can be found at: � HYPERLINK "http://stakeholders.ofcom.org.uk/binaries/consultations/silentcalls/annexes/acs_users.pdf" ��http://stakeholders.ofcom.org.uk/binaries/consultations/silentcalls/annexes/acs_users.pdf� Advice for consumers on silent calls can be found at: � HYPERLINK "http://consumers.ofcom.org.uk/files/2009/07/nuisance.pdf" ��http://consumers.ofcom.org.uk/files/2009/07/nuisance.pdf�.


� Ofcom (2010e), 2010 Voluntary Code of Practice: Broadband Speeds. Version 2.0 dated 27 July 2010. Available at 


http://stakeholders.ofcom.org.uk/telecoms/codes-of-practice/broadband-speedscop/


voluntary-codes-of-practice/





� United States Office of Management and Budget (2010), “Disclosure and Simplification as Regulatory Tools”. 18 June. Executive Office of the President, Office of Management and Budget, Washington D.C.  Memorandum for the Heads of Executive Departments and Agencies. 18 June 2010.





� US Office of Management and Budget (2010), “Disclosure and Simplification as Regulatory Tools”. 18 June. Executive Office of the President, Office of Management and Budget, Washington D.C.  Memorandum for the Heads of Executive Departments and Agencies. 18 June 2010.
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