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RESPONDENT’S BRIEF ON APPEAL 

Respondent, XXX XXXX, through her counsel, hereby submits her brief in support of her appeal of the Immigration Court’s denial of her motion to reopen and her motion to stay removal.

A. Procedural History

Respondent received her Notice to Appear on November 23, 2004.  She was charged as an arriving alien subject to removal under INA § 212(a)(7)(A)(i)(I)
 and was ordered removed to Malaysia on August 2, 2005.  Respondent filed a Violence Against Women Act (VAWA) self-petition on November 16, 2005 and was issued a prima facie case determination on December 8, 2005.  On January 30, 2006, the Respondent filed a motion to reopen and a motion to stay removal based on the recently enacted Violence Against Women Act of 2005 (VAWA 2005).  Her motions were denied on March 13, 2006, and she filed a Notice of Appeal with the Board of Immigration Appeals on April 7, 2006.  

B. Statement of the Facts

Respondent first entered the United States in 1996 with a student visa.  While in school, Respondent met and married Mr. J, a U.S. citizen.  Throughout their marriage, Respondent was emotionally, physically and sexually abused by her U.S. citizen husband.  Marriage to Mr. J was not easy; he was possessive and verbally abusive to her.  Mr. J was especially malevolent when he was drunk, which was quite frequent.  He would threaten her and yell obscenities at her.  For instance, when Mr. J overheard her casually tell a female classmate she loved her as she was about to end their phone conversation; he became enraged and grabbed her by the shoulders and violently shook her.  

Respondent and her husband separated in August 2001.  She thought that maybe some time apart would heal their marriage and that he would miss her if they were not living together.  However, with the death of his mother in October 2001, Mr. J’s behavior only worsened.  He drank even more than before and was unreceptive to any efforts made by Respondent to work on their marriage.  He angrily rebuffed any mention of counseling for his alcohol problem or their marriage problem.  

About a year after his mother passed away, Mr. J showed up at Respondent’s house drunk and demanded to be let in.  Once she let him in, he pushed her into the master bedroom and raped her.  After he was finished, he threw up on her and then fell asleep.  Respondent quietly left the room to shower.  Her skin was torn, and she had bite marks all over her upper body.  Feeling shameful and embarrassed, Respondent did not go to the doctor but treated her wounds herself.  After that night, Respondent became more fearful of her husband.  She became more subdued around him and was always fearful of provoking him.  

Mr. J often threatened to withdraw his immigration petition for Respondent if she did not do what he wanted.  He did finally withdraw his petition in November 2004.  Respondent had left the United States with a grant of advance parole in May 2004 to care for her sick mother in Malaysia and returned to the United States on June 14, 2004.  The effect of his withdrawal was that she was put into removal proceedings as an arriving alien due to her departure. 

However, when Respondent was put into removal proceedings because of her husband’s withdrawal, he was very remorseful and wanted to reconcile with his wife.  So, Mr. J moved back into their house, and he even agreed to go to marriage counseling.  He acknowledged his wrongful behavior towards his wife and wanted to make things work for them.  

Mr. J’s behavior improved, but as the seriousness of the proceedings dawned on him, Mr. J again turned to alcohol for comfort.  He reverted to his past behavior.  He even threatened to strike Respondent during her removal hearing because he said she was making too much noise while trying to retrieve papers from her purse.  

In the end, Respondent was ordered removed on August 2, 2005.  Mr. J could not deal with the possibility of having a wife in Malaysia.  He drank even more and rarely came home.  Respondent finally realized that her husband did not want to change or make their marriage work any longer.  She filed for divorce in September 2005 and filed a VAWA self-petition on November 16, 2005.  

As a classic victim of domestic violence, Respondent did not assert a VAWA claim during her removal proceeding because she truly believed that her husband would change and that they would be able to work out their marriage.  She believed that asserting a VAWA claim would have been detrimental to the fragile nature of their relationship and would have been detrimental to her safety, as direct accusations of abuse may have triggered Mr. J to physically retaliate against her.  Her VAWA self-petition is currently pending adjudication at the USCIS Vermont Service Center.  The service center is waiting on the transfer of Respondent’s file from the USCIS Memphis Sub-office before it can make a final determination on her case.
C. Statement of the Issues
1. Respondent meets the requirements for filing a VAWA Motion to Reopen under INA § 240(c)(7)(C)(iv).  She will be eligible to adjust status once her VAWA self-petition has been approved.

2. The regulations governing general motions to reopen do not apply to motions to reopen based on VAWA claims
 because they do not recognize Congress’s special and clear intent in aiding immigrant victims of domestic abuse who seek VAWA motions to reopen.
3. The context of domestic violence should be taken into account when adjudicating VAWA motions to reopen, as exemplified by the Congressionally mandated exception to the one-year filing rule for such motions.

4. Section 1245.1(c)(8) of Title 8 of the Code of Federal Regulations, which prohibits arriving aliens in removal proceeding from adjusting status, has been repealed, and so the Respondent will be eligible to adjust her status once her VAWA self-petition is approved.

5. The Respondent is a qualified alien as defined under U.S.C. § 1641(c)(1)(B) and is eligible to have her removal stayed pursuant to INA §240(c)(7)(C)(iv).

D. Standard of Review

Respondent’s appeal should not be summarily dismissed and should be decided by a three member panel
1. Review by Three Member Panel

Respondent’s appeal should be considered by a three member panel.  Her case meets the criteria set out at 8 C.F.R. 1003.1(e)(6) for the following reasons:

a. The need to establish a precedent construing the meaning of laws, regulations or procedures;

b. The decision is not in conformity with the law or with applicable precedents; and

c. The IJ made a clearly erroneous factual determination.

This case meets all three criteria for three-member review: (1) Board has never issued a precedent decision in the VAWA area at all, let alone on the special VAWA motions to reopen; (2) The immigration judge’s denial of the motion flagrantly flouts the Congressional intent of a newly minted law; and (3) The Immigration Judge’s misunderstanding of domestic violence resulted in erroneous factual determinations.  In addition, since the IJ’s decision, DHS has issued guidance on “arriving aliens” that alters the legal landscape for those adjusting in proceedings.  All of these factors make this case appropriate for three-member panel review.

2. Summary Dismissal

This appeal is not subject to being summarily dismissed pursuant to the provisions of 8 C.F.R. 1003.1(d)(2) for the following reasons that this appeal:

a. Is not frivolous;

b. Is based on sufficient reasons that were specified in Respondent’s Notice of Appeal;

c. Does not involve a finding of fact or a conclusion of law that was conceded by the Respondent;

d. Is not from an order granting the relief the Respondent requested;

e. Is not being filed for an improper purpose;

f. Is not being filed to cause unnecessary delay;

g. Does not lack an arguable basis in fact or in law; 

h. Is timely and is not barred by an affirmative waiver of the right of appeal by the Respondent; and

i. Meets essential statutory or regulatory requirements and is not expressly excluded by statute or regulation.

3. Summary Affirmance Without Opinion
This case is not appropriate for summary affirmance without opinion under the regulations at 8 C.F.R. 1003.1(e)(4) for the following reasons:

a. The decision was not correct;

b. The errors made by the IJ were neither harmless nor nonmaterial because they form the basis for the judge’s ultimate decision;

c. The issues on appeal are not squarely controlled by existing Board or federal court precedent because the case involves the application of precedent to a novel factual situation; and

d. The factual and legal issues raised on appeal are substantial, and the case warrants the issuance of a written opinion in the case.  The issues presented in this case involve complex determinations involving the application of general regulations to cases involving circumstances that Congress has already marked as needing special consideration.  This case also involves the application of regulations that have been recently repealed. Respondent’s appeal should not be summarily dismissed and should be decided by a three member panel.
E. Arguments and Analysis
1. Respondent meets the requirements for filing a VAWA Motion to Reopen under INA § 240(c)(7)(C)(iv).  She will be eligible to adjust status once her VAWA self-petition has been approved.
Respondent meets the requirements for VAWA motions to reopen pursuant to INA § 240(c)(7)(C)(iv).  Section 240(c)(7)(C)(iv), as amended on January 5, 2006 by VAWA 2005 § 825(a)(1), extended the time to file motions to reopen for victims of domestic violence to one year after entry of the final removal order.  Section 240(c)(7)(C)(iv) states in pertinent part:

 (iv) SPECIAL RULE FOR BATTERED SPOUSES, CHILDREN, AND PARENTS – Any limitation under this section on the deadlines for filing such motions shall not apply – 

(I) if the basis for the motion is to apply for relief under clause (iii) or (iv) of section 204(a)(1)(A), clause (ii) or (iii) of section 204(a)(1)(B), or section 240A(b)(2) or section 244(a)(3);

(II) if the motion is accompanied… by a copy of the self-petition that has been or will be filed with the Immigration and Naturalization Service upon the granting of the motion to reopen; 

(III) if the motion to reopen is filed within 1 year of the entry of the final order of removal…; and 

(IV) if the alien is physically present in the United States at the time of filing the motion.

First, Respondent is a battered spouse who is eligible to file a self-petition under INA § 204(a)(1)(A)(iii).  Section 204(a)(1)(A)(iii) of the INA allows an alien who has been battered or subjected to extreme cruelty by the his or her U.S. Citizen spouse to file a petition with the Attorney General, or what is commonly known as the VAWA self-petition.  Second, Respondent filed her self-petition with the USCIS Vermont Service Center on November 16, 2005 and has received a prima facie case notice.  Third, Respondent has filed her motion to reopen within one year of her final order of removal, which was entered on August 2, 2005.  Fourth, the Respondent is currently present in the United States and was physically present in the United States when this motion was filed.  Finally, the Respondent has not filed any other VAWA motions except the one at issue.  Therefore, Respondent is eligible to file a motion to reopen pursuant to INA § 240(c)(7)(C)(iv).
2. The regulations governing general motions to reopen do not apply to motions to reopen based on VAWA claims
 because they do not recognize Congress’s special and clear intent in aiding immigrant victims of domestic abuse who seek VAWA motions to reopen.

Congress created special motions to reopen for noncitizen victims of domestic violence as part of an ongoing effort to provide access to status and justice for victims of domestic violence in U.S. society.
  The Board should ensure that immigration judges implement the full panoply of protections Congress created for this special class, including the opportunity to have their cases heard in proceedings.  As with the other immigration laws created by Congress for domestic violence survivors, EOIR should review VAWA motions to reopen in the context of domestic violence and the generous standards Congress has created for these provisions, not in the more narrow evidentiary and regulatory complex created for regular motions to reopen.

History and Purpose of the VAWA Immigration Laws

In 1994, Congress amended the nation’s immigration laws and specifically enacted VAWA to address the unique predicament immigrant women and children face in domestic violence situations.  Congress recognized that the existing immigration laws actually fostered the abuse of immigrant women by placing their ability to gain permanent lawful status completely in the control of the abusers.

In 1996 Congress passed the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA),
 which erected new barriers to gaining lawful permanent residence for many family-based petitioners
 and eliminated suspension of deportation, replacing it with the more limited cancellation of removal.
  At the same time, however, Congress included exceptions from many of the new restrictive provisions for those who had approved VAWA petitions
 or who could qualify under the VAWA provisions.
  In October 2000, bipartisan efforts led to the passing of the Battered Immigrant Women Protection Act as part of the Violence Against Women Act of 2000 (VAWA 2000).
  Congress intended the immigration provisions of VAWA 2000 to aide battered immigrants by repairing residual immigration law obstacles or “catch-22” glitches impeding immigrants seeking to escape from abusive relationships.
  By removing strict evidentiary requirements to show “extreme hardship,” expanding categories of immigrants eligible for VAWA protection, improving battered immigrant access to public benefits, restoring protections offered under the VAWA of 1994 which were affected by the passage of subsequent laws and providing other measures of protection to battered immigrants, VAWA 2000 forwarded Congress’s express and unequivocal intent to “ensure that domestic abusers with immigrant victims [were] brought to justice and that the battered immigrants Congress sought to help in the original Act are able to escape the abuse.”

In 2006, Congress revisited the issues faced by immigrant victims and passed the Violence Against Women Act of 2005 (VAWA 2005).  In VAWA 2005, Congress not only reaffirmed its commitment to addressing domestic violence issues by reauthorizing VAWA, but it also further sought to amend the immigration laws to be less severe on immigrant victims and to be more cognizant of the special circumstances involved in domestic violence situations.

Congress created the special liberal “any credible evidence” standard for all VAWA applications, including those underyling this motion:  self-petitions and three-year cancellation.  Indeed, EOIR has recognized that special considerations apply to evaluating “extreme hardship” in the VAWA cancellation context, mandating that judges evaluate factors related to domestic violence, as well as those factors traditionally considered in cancellation cases.
  VAWA Motions to Reopen should be evaluated under similar liberal standards, so that all eligible domestic violence victims may have their day in court, their opportunity to seek the special status Congress has created for them.

Existing Regulations on Motions to Reopen Do Not Reflect Congress’s Special Intent and Evidentiary Standards

In light of Congress’s clear intentions in passing the laws to address domestic violence in the scheme of immigration, the restrictive standards embedded in regulations
 governing motions to reopen should not apply to motions to reopen based on VAWA claims.  The onerous regulatory requirements and provide no consideration for the circumstances faced by victims.  They also require statements that have little bearing on the merits of the motion, such as statements as to whether the removal order was being challenged in any judicial proceeding or whether the movant was the subject of any criminal proceeding under the INA.
  Using them to deny VAWA applicants the opportunity to have their cases heard circumvents the statutory scheme and Congressional intent.
The regulations outline that a motion to reopen will only be granted if it appears that “the evidence sought to be offered is material and was not available and could not have been discovered or presented at the former hearing.”
  These regulations require victims to be aware of their options and to choose to reveal domestic violence in a context that may be unsafe, as was true for Ms. R.  While requiring applicants in proceedings to state all claims makes sense in most contexts, Congress recognized that this choice may not be a real or safe option for victims of domestic violence.  Instead, it allows such victims to file one new motion, based on a VAWA claim, regardless of the timing or the number of prior motions.  Applying the existing motions regulations to this special exception makes no sense and undermines the ameliorative purpose of the law.

Ms. R is exactly the kind of person for whom Congress created the special motions. She did not consider herself a battered woman at the time of her initial proceedings, nor did she realize VAWA was an option for her.  As with many victims of domestic violence, she hoped that her husband would reform, and believed his willingness to help her gain status in proceedings was evidence that reconciliation was possible.  Since he was still involved in the process, proffering a claim to relief based on his abuse would have endangered her safety.  As with most VAWA motions applicants, it was not until she acquired her own counsel that she fully understood her options and was able to pursue them by filing a VAWA self-petition and, subsequently, a motion to reopen based on that self-petition.

Numerous studies have demonstrated that most abused women minimize, rather than exaggerate, the severity of the violence to which they have been subjected.
  The Respondent, like many victims, was reluctant to discuss the abuse with anyone.  Domestic violence is typically a cycle of abuse that is a pattern of growing tension, abuse, remorse and reconciliation.  Perpetrators of domestic violence use a myriad of coercive and intimidating tactics in their attempts to control and dominate their partners.  In the Respondent’s case, her husband continually insulted her, intimidated her with threats of withdrawing his immigration petition, which he eventually did, and physically assaulted her.  It was not until she sought help from the YWCA Immigrant Women Services and sought counseling that she began to be more open about her ordeal and realized that she was indeed a battered individual.  
As with many immigrant domestic violence victims, Respondent was raised in a culture that still viewed battered women with contempt and domestic violence as a private and shameful matter that was not to be discussed openly.
  Respondent was taught that any failings of her marriage were solely her fault, and she must do whatever was necessary to keep her marriage together.    

At the time of her first immigration hearing, Respondent was reconciling with her husband and presenting a VAWA claim with him present would have jeopardized the “calm period” in their relationship.  Like other battered women, Respondent experienced shame, embarrassment and isolation over her situation.  She often blamed herself for her husband’s behavior.  When her husband finally acquiesced to attend marriage counseling when he had never done so before, Respondent thought that he was serious about making their marriage work, and in her mind, if she refused to reconcile this time, she would have been the cause of the failed marriage.  Instead, she did all she could to work things out with her husband.  Unfortunately for the Respondent, her husband was not serious about changing his behavior.  Their relationship was simply progressing through the cycle of abuse, and the Respondent’s husband was exhibiting typical abuser behavior, remorseful and trying to temporarily atone for his behavior.  
Had Respondent mentioned her husband’s abusive behavior at the hearing and in his presence, Respondent’s husband may have reacted violently, and her safety would have been endangered.  Although a statement by Mr. J describing his mistreatment of Respondent was submitted at the hearing, Respondent did not provide evidence as to the nature and degree of Mr. J’s abuse.  Had the Respondent asserted a VAWA claim where she would have to directly accuse her husband of abuse, her safety would have been at risk. 

Spousal abuse consists of chronic violence.  It is characterized by persistent intimidation and repeated physical and psychological harm.  Absent intervention, it is almost guaranteed that the same woman will be assaulted over and over by her mate.
  Studies indicate that the repeated violence escalates in severity over time.  One report notes that in over half of the cases involving women who were murdered by their husbands, the police had been called at least five times previously.

In his decision, the IJ noted that because the Respondent was represented by counsel during her removal proceedings that should “have facilitated filing a VAWA application.”  I.J. at 5-6.  At the time of the removal hearing, however, the Respondent had reconciled with her husband, and he was willing to sponsor her immigrant status once again, so their attorney filed a new immigrant petition and a new adjustment of status application for the couple.  The attorney established an attorney-client relationship with both the Respondent and her husband, and he owned a duty of loyalty to both individuals.  While perhaps the attorney should, instead, have insisted that Respondent file a claim as a victim of domestic violence, he did not investigate that option or press her to pursue that claim.  It was not until she met with agency personnel versed in domestic violence and trained on the VAWA immigration options that she fully realized her situation and her choices.
3. EOIR should fulfill the ameliorative intent of Congress by considering VAWA motions to reopen in the context of domestic violence.  

Immigration judges and the BIA must make determinations in VAWA cases that recognize and evaluate the context of the abuse suffered by the applicant.  To do otherwise would subvert Congress' goal of aiding immigrant victims of domestic abuse.  For example, Congress mandated a flexible evidentiary standard that recognizes the context of domestic violence.  As noted above, the VAWA provisions of the INA eased the evidentiary standard for suspension applications filed by battered immigrants, recognizing that victims of abuse often lack access to evidence in their abuser’s control and that immigrant victims of abuse may lack specific forms of corroborative evidence of abuse.  Under the eased standard, the Attorney General must “consider any credible evidence relevant to the application” of a battered immigrant seeking suspension of deportation.
  In essence, Congress created a new suspension of deportation remedy for battered immigrants in recognition of serious and unique social, economic and emotional difficulties they face.  Under the IIRIRA amendments, Congress left this suspension remedy virtually unchanged and retained the mandate that, “[i]n acting on applications under this paragraph, the Attorney General shall consider any credible evidence relevant to the application.”

While Congress intended the Attorney General to interpret the “any credible evidence” standard, that interpretation must give the statute its intended ameliorative effect.
  The INS General Counsel’s office has articulated an “any credible evidence” standard in the context of self-petitions that reflects VAWA’s purposes which permit, but do not require, petitioners to demonstrate that preferred primary or secondary evidence is unavailable.
  As the INS Office of the General Counsel has noted, the purpose of such flexibility is to take into account the experience of domestic violence.

Such flexibility should also be employed by immigration judges and the Board when making decisions regarding VAWA claims.  Judges must understand and consider the nature and impact of domestic abuse in making these determinations TC "II.
JUDGES MUST UNDERSTAND AND CONSIDER THE NATURE AND IMPACT OF DOMESTIC ABUSE IN MAKING CREDIBILITY DETERMINATIONS IN VAWA CASES" \f C \l "2" .  Otherwise, the actions and statements of domestic violence victims may be misunderstood due to insufficient information regarding the dynamics of abusive relationships.  

The Domestic Violence Context

People who are unfamiliar with victim reactions to domestic violence may be inclined to discredit what are actually common responses to it.  They may not understand the reasons for a domestic violence victim to choose to remain in or return to an abusive relationship, to leave her children with the abusive partner, to refuse to press criminal charges against the abuser or to fail to tell anyone about the abuse.
  Strangers to the dynamics of relationships involving domestic abuse often will refuse to credit a battered woman’s belief that she is in imminent danger because she does not flee the situation.
  

Other common misperceptions result from a lack of understanding of the cyclical nature of domestic violence.  Domestic violence results from an abusive partner’s need to exercise power and control over his mate and has been described as a “pattern of interaction” comprised of physical, sexual and psychological elements.  When such a pattern of violence develops within a domestic relationship, it may not be necessary for the abuser to resort to violence to control his victim.  A single violent incident in the past often remains a strong enough threat to effectively control the victim and gain her obedience.  When the victim shows signs of resistance, the abuser merely resorts to violence to reestablish control.  In this manner, a pattern of interactions changes the dynamics of the relationship.  The victim comes to recognize certain non-violent cues as predictors of violence, and the “meaning of the communication extends far beyond what is being said or done in the moment.”

The Immigration Judge’s Decision Demonstrates Misunderstanding of Domestic Violence and VAWA

In this case, the IJ erred when he denied the motion to reopen without considering the contexts of domestic violence and without regard to the purpose of VAWA.  It was of no consequence to the judge that the Respondent’s abuser was present at her hearing.  According to him, she should have presented her VAWA claim even though her abuser was present and even though her attorney could not ethically do so.  The judge’s decision clearly shows his lack of understanding the dynamics of domestic violence, especially when he questioned the Respondent’s credibility in her statement that she feared raising a VAWA claim because her husband was present at the hearing.  He said her statement was questionable because she had been separated from her husband for two years.  I.J. at 6.  Being separated from the abuser has no bearing on the victim’s fear of the abuser.  Domestic violence has wide ranging and usually long-term effects on victims.  Many domestic violence victims experience depression and Posttraumatic Stress Disorder (PTSD) long after they have separated from their abuser, and many victims never get over their fear of abuser even if they were able to leave the relationship.  It is illogical and unreasonable for the IJ to suggest that Ms. R’s fear of her husband had diminished because of their separation.
4. Section 1245.1(c)(8) of Title 8 of the Code of Federal Regulations, which prohibits arriving aliens in removal proceeding from adjusting status, has been repealed, and so the Respondent will be eligible to adjust her status once her VAWA self-petition is approved.

The Department of Homeland Security (DHS) and the Department of Justice (DOJ) have issued interim rules amending the regulations governing the eligibility of arriving aliens in removal proceedings to apply for adjustment of status.
  Sections 245.1(c)(8) and 1245.1(c)(8) of Title 8 of the Code of Federal Regulations bar all arriving aliens who are in removal proceedings from adjusting status.  These two sections have been the subject of litigation throughout the country and have resulted in conflicting court of appeals decisions.  The First, Third, Ninth and Eleventh Circuit Courts of Appeals have held that the regulations, as applied to paroled aliens, are invalid in view of the statutory language of INA § 245(a).
  However, the Courts of Appeals for the Fifth and Eighth have upheld the regulations.
  The Sixth Circuit has not ruled on the issue but litigation is currently pending.
  To resolve the intercircuit conflict, the DHS and DOJ issued interim rules removing 8 C.F.R. §§ 245.1(c)(8) and 1245.1(c)(8).
  The amendments made by the interim rules are applicable to all cases pending administrative or judicial review on or after May 12, 2006.

In her Notice to Appear, Respondent was charged as an arriving alien and was barred from adjusting her status because of 8 C.F.R. §1245.1(c)(8).  Because her case is pending administrative review and because the government has acquiesced and removed that regulation, Respondent should now be able to adjust her status once her VAWA self-petition is approved.
5. The Respondent is a qualified alien as defined under U.S.C. § 1641(c)(1)(B) and is eligible to have her removal stayed pursuant to INA §240(c)(7)(C)(iv).
Section 240(c)(7)(C)(iv) of the INA states that  the filing of a motion to reopen under that section “shall only stay the removal of a qualified alien…pending final disposition of the motion, including exhaustion of all appeals if the motion establishes that the alien is a qualified alien.”  A qualified alien is defined as  an alien who has been approved or has a petition pending which sets forth a prima facie case for status as an immediate relative of a U.S. citizen, a self-petitioner, VAWA cancellation or VAWA suspension applicant.
  The IJ has misconstrued  U.S.C. § 1641(c)(1)(B)(2006) to read that a qualified alien is a alien who has been approved or has a petition pending that sets forth a prima facie case as an immediate relative of a U.S. citizen, a self-petitioner, VAWA cancellation AND VAWA suspension applicant.  There is no “and” in the statute and the footnotes indicate that there should probably be an “or” before the last item in that subpart.  It is legally impossible to apply for both VAWA suspension and VAWA cancellation; requiring all three applications would nullify this provision.  Contrary to this illogical result, Congress intended that courts stay removal of all potentially eligible VAWA applicants until they have the opportunity to present and perfect their VAWA claims.

The Respondent is a qualified alien because she has a pending petition that sets forth a prima facie case for VAWA relief.  Her removal should have been stayed pending the exhaustion of appeals of her motion to reopen.
6. Conclusion

For the forgoing reasons, Respondent respectfully requests that the Board grant her motion to reopen and remand her case to the Immigration Judge so that she may adjust her status to legal permanent resident once the USCIS Vermont Service Center approvals her VAWA self-petition.  Respondent acknowledges that upon reopening, her case will have to either be continued or administratively closed so that USCIS can adjudicate the adjustment application once her self-petition has been approved.
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� “Immigrant… who is not in possession of a valid unexpired immigrant visa, reentry permit, border crossing identification card, or other valid entry document required by this Act, and a valid unexpired passport, or other suitable travel document, or document of identity and nationality if such document is required under the regulations issued by the Attorney General under section 211(a)…”


� INA § 240(c)(7)(C)(iv).


� INA § 240(c)(7)(C)(iv).


� See Battered Immigrant Women Protection Act of 2000 § 1506(c), Pub. L. No 106-386, 114 Stat. 1464 and VAWA 2005 § 825(a)(1), Pub. L. No 109-162, 119 STAT. 2960.


� See H.R. Rep. No. 395, 103d Cong., 1st Sess. 26-27 (1993).  


�  Illegal Immigration Reform and Responsibility Act of 1996, Division C of the Omnibus Appropriations Act of 1996 (H.R. 3610), Pub. L. No. 104-208, 110 Stat. 3009 (hereinafter “IIRIRA”).


�  See, e.g., new INA §§ 212(a)(4)(C)(ii) (new enforceable affidavits of support) and 212(a)(9)(B) and (C) (new “unlawful presence” bars to admission).


�  See new INA § 240A, 8 U.S.C. § 1229b, replacing former INA § 244.


�  See INA § 212(a)(4)(C)(I)(I) & (II) (exemption from enforceable affidavit of support requirement).


�  See INA § 212(a)(9)(B)(iii)(IV), referencing INA § 212(a)(6)(A)(ii) (exception to three- and ten-year unlawful presence bars).


�  The Violence Against Women Act of 2000, Pub. L. No. 106-386, 114 Stat. 1464 (codified in scattered sections of 8, 18, 20, 28, 42, and 44 U.S.C.) (Oct. 28, 2000).


� The Violence Against Women Act of 2000 Section-by-Section Summary, Vol. 146, No. 126 Cong. Rec., 106th Cong., 2nd Sess., at S10195 (Oct. 11, 2000). 


� Id. 


�  8 C.F.R. § 1240.20(c) [VAWA cancellation] and 1240.58(c) [VAWA suspension].


� 8 C.F.R. § 1003.23 (2006).


� 8 C.F.R. § 1003.23(b)(1)(i).


� 8 C.F.R. § 1003.23(b)(3).


� See, e.g., Angela Browne, When Battered Women Kill 126 (1987)� TA \l "Angela Browne, When Battered Women Kill 111 (1987)" \s "Angela Browne, When Battered Women Kill 111 (1987)" \c 8 � (noting battered women’s tendency to under-report the severity of abusive acts and resultant injuries); Judith Herman, Trauma and Recovery 82-83 (1992)(noting women’s common attempts to minimize domestic violence); Liz Kelly, How Women Define Their Experiences of Violence, in Feminist Perspectives on Wife Abuse 124-28 (1988)(observing that women are often loathe to label abuse as abuse); Larry L. Tifft, Battering of Women:  The Failure of Intervention and the Case for Prevention 59 (1993)� TA \l "Larry L. Tifft, Battering of Women:  The Failure of Intervention and the Case for Prevention 59 (1993)" \s "Larry L. Tifft, Battering of Women:  The Failure of Intervention and the Case for Prevention 59 (1993)" \c 8 � (noting minimization tendency).
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