EXCERPTS FROM CLINIC'S "IMMIGRATION LAW AND CRIMES" AND “RELIEF FROM REMOVAL” MANUALS, REV. DEC. 2008
From Immigration Law and Crimes Manual, Chapter 2:  Criminal Grounds of Inadmissibility and Waivers

(p. 4)
“Aliens are inadmissible for having committed or engaged in the following

•
Crimes involving moral turpitude”

(pp. 6-12)
“B.
CRIMES OF MORAL TURPITUDE, INA § 212(a)(2)(A)(i)(I)
Aliens are inadmissible if they are convicted of or admit committing acts constituting a crime of moral turpitude or an attempt or conspiracy to commit such a crime.

1.
What is a crime of moral turpitude?
No clearly delineated definition exists within the law for “crime of moral turpitude,” although the Board of Immigration Appeals has defined the term “moral turpitude” as referring to conduct that is “inherently base, vile, or depraved, and contrary to the accepted rules of morality and the duties owed between persons or to society in general.”  Matter of Franklin, 20 I&N Dec. 867 (BIA 1994).  The Board also has noted that a crime of moral turpitude is an act that is malum in se, that is, bad in itself or intrinsically wrong, as opposed to malum prohibita, that is, wrong simply because a statute prohibits it.  Id.  Thus, moral turpitude does not exist simply because there has been a violation of the law.  According to the Board, “Neither the seriousness of the offense nor the severity of the sentence imposed is determinative of whether a crime involves moral turpitude.  Instead, the characterization of the offense relates to the offender's evil intent or corrupt mind.  Matter of Lopez-Meza, 22 I&N Dec. 118 (BIA 1999); but see Mei v. Ashcroft, 393 F.3d (7th Cir. 2004).  
In an interesting discussion of the meaning, or rather lack of meaning, of the term “moral turpitude” in the immigration context, Judge Posner, writing for the court in Mei, supra, dismissed as unhelpful any notion that some sort of “evil intent” is required.  He noted that both the Board and the federal courts have failed to provide a clear meaning to the term “moral turpitude” and, before launching into a discussion whether the conviction at issue in the case is in fact a crime involving moral turpitude, posited that perhaps the term has “outlived its usefulness.”  

In analyzing whether the offense of which your client was convicted is a crime involving moral turpitude, the following guidelines are helpful.

1. “It’s the statute, not the act.”  It is not the client’s conduct that determines whether an offense is of moral turpitude, but instead the elements of the offense, as defined by the statute under which the client was convicted.   Matter of Short, 20 I&N Dec. 136 (BIA 1989).  People are sometimes convicted of an offense that does not sound like what they really did.  For example, a person may have stolen a car to strip for parts and might even have been originally charged with a grand theft offense alleging a permanent taking, but might have pled guilty to the lesser offense of joyriding.  Joyriding is not a crime involving moral turpitude because it is considered to only amount to a temporary taking, Matter of M, 2 I&N Dec. 686 (BIA 1946), but a theft is considered to be a crime involving moral turpitude where it involves the intent to permanently deprive the rightful owner of his or her property.  See, e.g., Matter of de la Nues, 18 I&N Dec.140 (BIA 1981).  In this case, even though the person might have committed an act of moral turpitude, the conviction was not for a crime involving moral turpitude.  For another example, an individual might have knowingly written bad checks, for which he or she could conceivably be charged and convicted of fraud.  If, however, the individual was convicted of the offense of writing bad checks under a statute that does not make fraudulent intent an element of the statute, then the person has not been convicted of a crime involving moral turpitude.  It is the elements of the statute, not the person’s actual actions, that dictate whether or not an offense is one of moral turpitude.  
2. Always, always, always get copies of two things: (a) the client’s criminal record, and (b) a copy of the statute under which the client was convicted.  You need the criminal record to determine whether or not a conviction has actually occurred (see the discussion of convictions in Chapter 1) and to know the precise statute under which the client was convicted.  If the client does not have copies of the criminal record and cannot obtain them, you will have to either go to the courthouse yourself or call the courthouse and ask what documents must be sent in order to get a copy of the criminal record.  The court will usually require a letter of request and the required fee.  The documents you will want to see are the indictment or other charging document, the bill of particulars, the minute entries, the plea, the jury instructions if the case went to trial, the judgment, the sentence, probation reports, the police report, and the presentence report.  Not every criminal record will contain all of these documents.  For example, not every case will include a bill of particulars, probation report, police report, and presentence report.

You need the specific statute under which the client was convicted because different states and the federal government define offenses differently.   See the practice tips on doing legal research and obtaining copies of statutes from different states and the federal government, in Chapter 1.
3.
Research BIA case law and decisions of the federal courts in your jurisdiction to see whether a particular offense has been determined to be of moral turpitude, but DO NOT stop there.  Remember that each statute must be analyzed separately, because different states and the federal government may define an offense differently, so that the elements of an offense as defined under one state’s law may not be the same as the elements as defined under another’s state’s law or under federal law.   Thus, a determination by the BIA that a particular offense under one state’s law is a crime involving moral turpitude does not necessarily mean that an offense of the same name under another state’s law will also be a crime involving moral turpitude.  Compare Matter of Bart, 20 I&N Dec. 436 (BIA 1992) (holding that offense of passing bad checks did not involve moral turpitude because fraud was not an element of the offense) with Matter of Balao, 20 I&N Dec. 440 (BIA 1992) (holding that offense of passing bad checks involved moral turpitude because fraud was an element of offense).  In fact, a large portion of your work for your client may be distinguishing the statute under which your client was convicted from a statute from another jurisdiction that has been determined by the BIA or a federal court to be of moral turpitude, and showing that the statute under which your client was convicted did not involve moral turpitude.
4.
Watch for divisible statutes.  “Divisible statutes” are statutes that are broadly worded, that is, they contain both offenses of moral turpitude and offenses that are not turpitudinous.  They may also be multi-sectioned, that is, they may contain some sections involving moral turpitude and others that do not.  In these cases, the trier of fact (the consular officer, USCIS adjudicator, or Immigration Judge) will examine the record of conviction and other documents admissible as evidence in proving a criminal conviction to determine the specific subsection or the specific offense under which the individual was convicted.  Matter of Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008); Matter of Sweetser, 22 I&N Dec. 709 (BIA 1999); Matter of Short, 20 I&N Dec. 136 (BIA 1989).   If the record of conviction does not establish that the defendant’s conviction was under a subsection involving moral turpitude or for an offense involving moral turpitude, then the IJ may look to any other evidence deemed necessary or appropriate to resolve accurately the moral turpitude question.  See Matter of Silva-Trevino, supra.  The Attorney General’s recent decision in Silva-Trevino is a departure from the traditional categorical approach, which did not allow the IJ to consider any evidence outside of the record of conviction to determine the nature of the offense if a statute was divisible.  A more detailed discussion of this decision and its impact on findings of moral turpitude is in Chapter 1.
2.
A look at certain crimes.  

Immigration law treatises provide lists of offenses that have been determined to be of moral turpitude and offenses that have been determined not to be of moral turpitude.  An excellent source for this list is Appendix E to Immigration Law and Crimes, a Westgroup publication that is updated semi-annually.  Access to similar and regularly updated charts are available at the Law Offices of Norton Tooby’s website www.criminalandimmigrationlaw.com for a monthly fee.  These lists are very useful for seeing how the BIA and federal courts have ruled regarding criminal offenses similar to your client’s offense.  Always remember, however, that it is the specific statute under which your client was convicted that must be analyzed in determining whether the offense was one of moral turpitude.   

Quick reference charts providing a brief analysis of the potential immigration consequences of selected state and federal statutes available free of charge on the following websites may provide another good starting point for an analysis of a client’s particular offense: The Immigrant Advocates Network website at http://www.immigrationadvocates.org/ (charts analyzing the potential immigration consequences of selected federal statutes and statutes from various states, including Arizona, Washington, Virginia, California, Connecticut, Florida, Illinois, Massachusetts, North Carolina, New Jersey, New Mexico, New York, Texas and Vermont), the New York State Defenders Association Immigrant Defense Project website at www.nysda.org/idp  (charts for New York, New Jersey, Connecticut and Vermont).  A detailed analysis of the selected offenses in the Virginia criminal code written by Mary Holper, Supervising Attorney at Boston College Immigration and Asylum Project, which includes a quick reference chart, is available at www.nationalimmigrationproject.org.  This analysis is useful for most states that use the common law to interpret criminal offenses.  These charts generally take a cautious approach, since they are designed to be used by public defenders.  Advocates should use these charts as guidance, but should challenge whether certain convictions are actually within the grounds of inadmissibility or deportability.

In this section, there is a brief summary of BIA decisions concerning particular crimes.  Remember, however, that just because the BIA has ruled that an offense bearing the same name as the offense of which your client was convicted is a crime of moral turpitude does not mean that your client has been convicted of such a crime.  The various states and the federal government define offenses differently, and you must always read carefully the particular statute under which your client was convicted.  The following summary is a guide only—not a determinative means of analyzing whether your client has been convicted of a crime involving moral turpitude.  Remember also that the federal courts have issued many decisions determining whether certain crimes involve moral turpitude in the immigration context, so it is necessary to research federal decisions in this area as well.  An updated list of these decisions can be accessed in some of the resources cited above.  And, as the Seventh Circuit pointed out in Mei v. Ashcroft, it may also be useful to research federal decisions regarding what crimes constitute crimes of moral turpitude in the criminal context.  Mei v. Ashcroft, 393 F. 3d 737 (7th Cir. 2004).

Assault.  A conviction for simple assault does not involve moral turpitude.  Matter of Short, 20 I&N Dec. 136 (BIA 1989).  An assault offense that requires a mental state of criminal recklessness will not involve moral turpitude unless the statute also requires that the assault result in serious bodily injury.  Matter of Fualaau, 21 I&N Dec. 475 (BIA 1996).  Nonetheless, a conviction for an assault offense where injury to a spouse or child is an element of the offense may involve moral turpitude.  Compare Matter of Tran, 21 I&N Dec. 291 (BIA 1996) with  Matter of Sejas, 24 I&N Dec. 236 (BIA 2007).  A conviction for assault with a deadly weapon is also a conviction for a crime involving moral turpitude, Matter of Logan, 17 I&N Dec. 367 (BIA 1980), as is aggravated assault, Matter of Medina, 15 I&N Dec. 611 (BIA 1976).

Murder and manslaughter.  States and the federal government have many different levels of the offense of killing another person.  The statute under which the client was convicted must be very carefully read to determine whether it refers to an offense involving moral turpitude.  First-degree murder and voluntary manslaughter are crimes involving moral turpitude, see, e.g., Matter of Ghunaim, 15 I&N Dec. 269 (BIA 1975) (voluntary manslaughter as crime involving moral turpitude), while involuntary manslaughter is not unless the statute requires reckless conduct involving the conscious disregard of a substantial and unjustifiable risk.  See Matter of Franklin, 20 I&N Dec. 867 (BIA 1994).

Driving while intoxicated.  A conviction of simple driving under the influence (DUI) or driving while intoxicated (DWI) does not ordinarily involve moral turpitude.  Matter of Lopez-Meza, 22 I&N Dec. 1188 (BIA 1999).  Aggravated or felony DUIs or DWIs, however, may be crimes involving moral turpitude.  In Lopez-Meza, supra, the BIA held that a conviction under Arizona law of aggravated driving under the influence (commission of a DUI while knowingly driving under a suspended, canceled, revoked, or restricted license) was a crime involving moral turpitude.  The Board characterized such an offense as serious misconduct involving a “baseness so contrary to accepted moral standards that it rises to the level of a crime involving moral turpitude.”   However, an aggravated DUI conviction under Arizona law, where the aggravation is based only upon an aggregation of simple DUI convictions, did not constitute a crime involving moral turpitude.  Matter of Torres-Varela, 23 I&N Dec. 78 (BIA 2001).   The Board distinguished multiple convictions for the same offense that individually would not amount to a crime involving moral turpitude from a conviction under a statute in which knowledge of a prohibition against driving due to a prior conviction—i.e., a culpable mental state—was an element of the crime.  




Fraud offenses.  A conviction for an offense in which fraud is an essential element of the crime always involves moral turpitude. Matter of Adetiba, 20 I&N Dec. 506 (BIA 1992); Jordan v. DeGeorge, 341 U.S. 223 (1951).

Robbery, burglary, and theft offenses.  A conviction for an offense that includes as an element the intent to deprive the rightful owner of his or her property permanently involves moral turpitude.  Compare Matter of de la Nues, 18 I&N Dec. 140 (BIA 1981) (holding that theft constitutes a conviction for a crime involving moral turpitude) with Matter of M, 2 I&N Dec. 686 (BIA 1946) (holding that joyriding did not involve moral turpitude because the statute included temporary taking of a motor vehicle).   Robbery is a crime involving moral turpitude, Matter of Frentescu, 18 I&N Dec. 244 (BIA 1982), Matter of Alarcon, 20 I&N Dec. 557 (BIA 1992), as is illegal use of credit cards, Matter of Chouinard, 11 I&N Dec. 839 (BIA 1966).  Knowing possession of stolen property is a crime involving moral turpitude, Matter of Serna, 20 I&N Dec. 579 (BIA 1992), but possession of stolen property where guilty knowledge is not essential is not a crime involving moral turpitude, Matter of K, 2 I&N Dec. 90 (BIA 1947).

Sexual offenses.  Rape, attempted rape, and statutory rape are offenses of moral turpitude.  Matter of Beato, 10 I&N Dec. 740 (BIA 1964); Matter of Dingena, 11 I&N Dec. 723 (BIA 1966).  Prostitution is also a crime of moral turpitude. Matter of Lambert, 11 I&N Dec. 340 (BIA 1965).  Possession of Child Pornography in violation of Florida Statute § 827.071(5) is also a crime involving moral turpitude.  Matter of Olquin, 23 I&N 896 (BIA 2006).  

Crimes against property.  Arson, Matter of S, 3 I&N Dec. 617 (BIA 1949), and embezzlement, Matter of Batten, 11 I&N Dec. 271 (BIA 1965), are crimes involving moral turpitude.  Damaging private property where no evil intent is inherent in the statute is not. See, e.g., Matter of N, 8 I&N Dec. 466 (BIA 1959). 

Crimes against the government.  Bribery, Matter of H, 6 I&N Dec. 358 (BIA 1954); counterfeiting, Matter of P, 6 I&N Dec. 444 (BIA 1965); mail fraud, Matter of Alarcon, 20 I&N Dec. 557 (BIA 1992), and  perjury, Matter of H, 1 I&N Dec. 669 (BIA 1943), are crimes involving moral turpitude.  

3.
Exceptions for crimes involving moral turpitude,  INA § 212(a)(2)(A)(ii).

The INA contains two categories of exceptions that exempt from inadmissibility certain aliens who have been convicted of crimes of moral turpitude or who have made valid admissions regarding such crimes.  The first of these exceptions involves crimes committed when the alien was under the age of 18, and the second involves “petty offenses.”  Aliens who have committed more than one crime of moral turpitude, however, cannot claim either of the exceptions.

The “under-18" exception.   Under INA § 212(a)(2)(A)(ii)(I), an alien is not inadmissible for a crime involving moral turpitude if the crime was committed while the alien was under age 18 and the alien both committed the crime and was released from prison more than five years before he or she applied for a visa, for other documentation, or for admission to the United States.  This provision is different from the rule that findings of juvenile delinquency are not considered convictions for purposes of immigration law.  If the alien had his or her acts adjudicated under juvenile proceedings, or if the foreign proceedings are interpreted as falling within the federal juvenile type of proceedings, then this provision does not apply.  In such a case, the alien would not have been convicted of any crime and would not be inadmissible.  On the other hand, if the minor was convicted as if he or she were an adult, or, in the case of foreign convictions, if the minor’s conviction does not fall within the type of proceedings that federal law considers necessarily as juvenile proceedings, then this exception comes into play.

The “petty offense” exception.  The second exception has two elements.  First, the applicant qualifies for the exception only if the crime of moral turpitude under which he or she was convicted, or to which he or she admitted, had a maximum possible penalty of one year of imprisonment.  Second, if the person was convicted, he or she must not have been sentenced to more than six months imprisonment, regardless of how much time he or she actually served.

Both of these exceptions are available only if he individual has committed only one crime. The BIA has interpreted the “only one offense” provision, however, as meaning “only one crime involving moral turpitude.”  Matter of Garcia-Hernandez, 23 I&N Dec. 590 (BIA 2003).  Thus, while a second offense involving moral turpitude will make an individual ineligible for the exceptions, a second offense that does not involve moral turpitude will not.”

From Chapter 3:  Criminal Grounds of Deportability

(p. 6)
“III.
CRIMINAL GROUNDS OF DEPORTABILITY, INA § 237(a)(2)




In the INA, the criminal grounds of deportability are divided into grounds relating to:

•
General crimes (crimes of moral turpitude, multiple criminal convictions, aggravated felonies, and high speed flight);”

(pp. 6-9)
“1.    Crimes of moral turpitude, INA § 237(a)(2)(A)(i)
Under INA § 237(a)(2)(A)(i), any alien who -

(I) 
is convicted of a crime involving moral turpitude committed within five years (or ten  years in  the case of an alien provided lawful permanent resident status under section 245(j) of this title) after the date of admission, and

(II) 
is convicted of a crime for which a sentence of one year or longer may be imposed,

is deportable.

Thus, the elements of this deportation ground are that the alien was: (1) convicted, (2) of a crime of moral turpitude, (3) committed within five years after the alien’s admission into the United States, (4) for which a sentence of one year or more of confinement in prison may be imposed.  The ten year period for persons granted lawful permanent resident status under section 245(j) refers to persons who had an “S” government witness nonimmigrant visa and then adjusted status to permanent residence.

Two of these elements repeat considerations you have already in seen in Chapters 1 and 2, in the discussion of convictions under immigration law and criminal inadmissibility grounds. First, most of the criminal deportation grounds require a “conviction,” which is defined at INA § 101(a)(48).  Persons are considered to have been convicted if a court has adjudicated them guilty or has entered a formal judgment of guilt against them.  In addition, even if the court has withheld such an adjudication, a person is considered to have been convicted for immigration purposes if: (1) the person was found guilty or entered a plea of guilty or nolo contendere, and (2) the judge ordered some form of punishment or restraint on the person’s liberty.  Thus, judicial dispositions where adjudication is withheld and which either avoid the entry of a finding of guilt or the imposition of any punishment should not be considered to be convictions under immigration law.  

Also remember that a conviction should not make an alien deportable until it is final.  A conviction that is on direct appeal, for example, should not be a conviction for immigration purposes.  See Pino v. Landon, 349 U.S. 901 (1955); Matter of Thomas, 21 I&N Dec. 20 (BIA 1995); but see Puello v. BCIS, 511 F.3d 324 (2nd Cir. 2007) (reasoning that Congress eliminated the finality requirement when it defined “conviction” in IIRAIRA); Abiodun v. Gonzales, 461 F.3d 1210 (10th Cir. 2006); Montenegro v. Ashcroft, 355 F. 3d 1035 (7th Cir. 2004); Moosa v. INS, 171 F.3d 994 (5th Cir. 1999).  In addition, remember that a finding of juvenile delinquency is not a conviction.  Matter of Devison, 22 I&N Dec. 1362 (BIA 2000).  For a more detailed discussion of “conviction,” see Chapter 1.  In addition, for a discussion of ways to ameliorate a conviction to reduce or eliminate its immigration consequences, see Chapter 7.

Second, the alien’s conviction, if it is to make him or her deportable under this ground, must be for a crime of moral turpitude.  The same considerations for assessing whether a crime is one of moral turpitude applied to inadmissibility grounds apply as well to deportation grounds.  Thus, if the statute under which your client was convicted is divisible, the immigration court may look to evidence outside of the record of conviction to determine whether the offense involves moral turpitude.  See Matter of Silva-Trevino, 24 I&N Dec. 687 (BIA 2008).  For a detailed discussion of crimes of moral turpitude, see Chapter 2.

Note the distinctions between the crime of moral turpitude (CMT) inadmissibility ground, found at INA § 212(a)(2)(A)(i)(I), and the CMT deportation ground at INA 237(a)(2)(A)(i).  While either a conviction or an admission will satisfy the inadmissibility ground, a conviction is required for the deportation ground.  The deportation ground also has a time limit—it applies to crimes of moral turpitude committed during the first five years after the alien’s admission to the United States. Thus, one crime of moral turpitude committed before admission or one crime of moral turpitude committed more than five years after admission will not make the alien deportable under INA § 237(a)(2)(A)(i).

The BIA has held, however, that this five-year period can begin anew after each admission.  Matter of Shanu, 23 I&N Dec. 754 (BIA 2005).  Relying in part on the reasoning set out in Matter of Rosas, 22 I&N Dec. 616 (BIA 1999), which held that adjustment of status to lawful permanent resident constitutes an “admission” for the purpose of the aggravated felony deportation ground, the BIA in Shanu, supra, held that even if a person was admitted at an earlier time, any subsequent admission—including an adjustment of status—will start the five-year period set out in INA § 237(a)(2)(A)(i) anew.  Thus, for example, under the BIA’s interpretation, if a client was admitted on a student visa in 1998, adjusted his status to a Lawful Permanent Resident in 2002 and was convicted of a theft offense in 2005, he is still potentially subject to deportation under INA § 237(a)(2)(A)(i) because even though the conviction was 7 years after his first admission in 1997, it was only 3 years after his subsequent admission when he adjusted status.  

The Fourth, Sixth, Seventh, and the Ninth Circuits have rejected the reasoning and holding in Shanu, supra.  Indeed, before the Shanu decision was issued, the Ninth Circuit had already essentially rejected the BIA’s interpretation in Shanu, concluding that the clock starts with an initial admission and does not restart with a later adjustment of status. Shivaraman v. Ashcroft, 360 F. 3d 1142 (9th Cir. 2004).  A month after the BIA issued its decision in Shanu, the Seventh Circuit, in a decision that made it apparent that it was unaware of the BIA’s recent holding, also held that the five years begins from the initial admission and does not restart with any subsequent admission.  Abdelqadar v. Gonzales, 413 F.3d 668 (7th Cir. 2005).  In Aremu v. DHS, 450 F. 3d 578 (4th Cir. 2006), the Fourth Circuit sided with the Seventh and the Ninth Circuits and explicitly rejected Shanu.  See also Zhang v. Mukasey, 509 F.3d 313 (6th Cir. 2007).

For purposes of this time limit, an alien’s departure and readmission to the United States may also start a new five-year period.   But see Abdelqadar v. Gonzales, 413 F.3d 668 (7th Cir. 2005).  Remember, however, that there is a special rule concerning admission for returning lawful permanent residents, found at INA § 101(a)(13)(C) and discussed earlier in this chapter.  If a lawful permanent resident is not considered to be making an admission upon reentering the United States, then the reentry should not start the five years running anew for this deportation ground.  If, on the other hand, the reentry is deemed to be an admission, then the five-year period will start anew and a crime of moral turpitude committed within the new five-year period can make the permanent resident deportable.  

There is another special rule concerning admission for lawful permanent residents who obtained their permanent residence through asylum or refugee status.  For those persons, their admission date is “rolled back.” Thus, refugees who adjust status are regarded as having obtained residence status as of the date of their arrival into the United States.  INA § 209(a)(2).  Asylees who adjust status are deemed to have become permanent residents as of the date one year before the approval of their adjustment application.  INA § 209(b).   Because of this, it may be possible to argue that a conviction for one CMT committed more than five years after the refugee’s arrival into the United States, or more than four years after an asylee’s adjustment approval (if the asylee was not admitted earlier), does not make the person deportable, even though it was committed less than five years after the date he or she actually acquired permanent residence status.  A similar rule applies for Cubans who adjust status under the Cuban Adjustment Act. Upon approval of their applications to adjust status, a record of admission for permanent residence is created as of a date 30 months prior to the filing of the application for adjustment, or the date of last arrival into the United State, whichever date is later. 

The final element that must be present for an alien to be deportable for conviction of a CMT is that the crime is one for which a sentence of imprisonment of one year or longer may be imposed.  To determine whether this element is satisfied, it is necessary to consider the maximum possible sentence that could be imposed under the criminal statute, rather than the actual sentence received by the alien.  To do this, you must refer to the state or federal criminal statute under which the person was convicted.  Under some state laws, the criminal statute setting forth the elements of the crime gives the minimum and maximum sentences that may be imposed for the offense.  Under the laws of other states, however, the criminal statute may simply identify the offense as a particular class of misdemeanor or felony. The advocate must then consult another provision of law that gives the minimum and maximum sentences that may be imposed for the particular level of offense.

Prior to the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA), deportability for conviction of one crime of moral turpitude required an actual sentence of one year or longer.  Individuals who were placed in deportation proceedings prior to April 24, 1996, are subject only to this prior version of the deportation ground.”

2008 Relief From Removal Manual:  Chapter 3, Grounds of Inadmissibility

(pp. 11-12)
“5.
Crimes Involving Moral Turpitude
Persons are inadmissible if they are convicted of a crime involving moral turpitude (CMT) or if they admit having committed a CMT.  INA § 212(a)(2)(A)(i)(I).  The meaning of a “crime involving moral turpitude” is discussed in Chapter 2.  

a.
Exceptions
The INA contains two exceptions for inadmissibility based upon conviction or admission of a CIMT. The first of these exceptions is for crimes that were committed when the individual was under the age of 18, while the second exempts “petty offenses.” Persons who have committed more than one CIMT, however, cannot claim either of the exemptions.

The “under 18" exception.   Under INA § 212(a)(2)(A)(ii)(I), an alien is not inadmissible for a crime involving moral turpitude if the crime was committed while the alien was under age 18 and the alien both committed the crime and was released from prison more than five years before applying for a visa, other documentation, or admission to the United States.  This provision is different from the rule that findings of juvenile delinquency are not considered convictions for purposes of immigration law.  If the alien’s acts were adjudicated under juvenile proceedings, or if the foreign proceedings are interpreted as falling within the federal juvenile type of proceedings, then this provision does not apply.  In such a case, the alien would not have been convicted of any crime and would not be inadmissible.  On the other hand, if the minor was convicted as if he or she were an adult, or, in the case of foreign convictions, if the minor’s conviction does not fall within the type of proceedings that federal law considers necessarily as juvenile proceedings, then this exception comes into play.

Example: In January 1997, at the age of sixteen, Jack was charged and convicted as an adult of burglary.  He received a sentence of 90 days, which he successfully completed in 1997.  

Jack is not inadmissible.  Burglary is generally a crime of moral turpitude, but John appears to fall within the “under 18" exception because he committed the offense before the age of eighteen and was released from confinement more than five years ago.  

The “petty offense” exception.  This second exception has two elements.  First, the applicant qualifies for the exception only if the crime involving moral turpitude of which he or she was convicted, or to which he or she admitted, had a maximum possible penalty of one year of imprisonment.  Second, if the person was convicted, he or she must not have been sentenced to more than six months imprisonment, regardless of how much time he or she actually served.  INA § 212(a)(2)(A)(ii)(II).

Example: Joe and his brother Sam stole $100 from a store in California.  Joe was arrested for the crime and convicted by a court.  He was sentenced to four months in prison, suspended upon successful completion of probation. Sam was not arrested, but, overcome by guilt, he admitted his involvement in the crime to the police.  Under California law, the maximum sentence for this offense is one year. This is a first offense for both Joe and Sam.

Neither Joe nor Sam should be inadmissible.   While theft is often considered a crime involving moral turpitude, both Joe and Sam appear to fall under the petty offense exemption. Joe was sentenced to less than six months imprisonment, and the offense of which he was convicted meets the exemption requirement of having a maximum sentence of one year or less.  Sam was not convicted, but an admission could be enough to make him inadmissible.  The advocate must examine Sam’s “admission” carefully to see whether it meets the elements of an admission for purposes of the criminal inadmissibility grounds.  Even if it does, Sam should fall under the exemption since the offense he admits committing carries a maximum sentence of one year or less.

Both of these exceptions are available only if the individual has committed only one crime. The BIA has interpreted the “only one offense” provision, however, as meaning “only one crime involving moral turpitude.” Matter of Garcia-Hernandez, 23 I&N  Dec. 590 (BIA 2003). Thus, while a second offense involving moral turpitude will make an individual ineligible for the exceptions, a second offense that does not involve moral turpitude will not.” 

Relief From Removal Manual:  Chapter 2, Grounds of Deportability

(pp. 9-15)
“
A.  GENERAL CRIMES
There are four general criminal grounds of deportability.  They are for crimes of moral turpitude, multiple criminal convictions, aggravated felonies, and high speed flight. A detailed discussion on reviewing criminal records and analyzing the immigration consequences of a crime is found at chapter 4 of this manual.

1.
Crimes of Moral Turpitude, INA §  237(a)(2)(A)(i)

The crimes of moral turpitude ground of deportability makes deportable any alien who was (1) convicted of a crime where (2) the crime was of moral turpitude, (3) the crime was committed within five years after the alien’s admission into the U.S., and (4) the crime was one for which a sentence of one year or more of confinement in prison may be imposed.

Conviction:  

The term conviction is defined in the INA § 101(a)(48)(A).  Persons are considered to have been convicted if a court has adjudicated them guilty or has entered a formal judgment of guilt against them.  In addition, even if the court has withheld such an adjudication, a person is considered to have been convicted for immigration purposes if (1) the person was found guilty or entered a plea of guilty or nolo contendere, and (2) the judge ordered some form of punishment or restraint on the person’s liberty.  

Forms of punishment can include, but are not limited to incarceration, probation, a fine or restitution, or community-based sanctions, such as a rehabilitation program, a work release or study release program, revocation or suspension of a driver’s license, deprivation of nonessential activities or privileges, or community service.  The imposition of administrative court costs alone may constitute a punishment under section 101(a)(48) of the INA.  Matter of Cabrera, 24 I&N Dec. 459 (BIA 2008).  Under INA § 101(a)(48)(B), a term of imprisonment includes the period of incarceration or confinement ordered by the court, regardless of any suspension of the imposition or execution of the sentence.  Thus, suspended sentences are also punishments and count as a period of incarceration even if no jail time is actually served.  For example, if an individual has been sentenced to a 1 year suspended sentence, for immigration purposes, that person has been sentenced to one year in jail.  

Outcomes that do not constitute a conviction under immigration law include: 

•
An acquittal or finding of not guilty

•
A conviction that is not final.  A conviction from which the defendant has taken an appeal as of right that is still pending or for which the time to file a notice of appeal has not expired is not final and should not constitute a conviction for immigration purposes.  See Pino v. Landon, 349 U.S. 901 (1955); Matter of Thomas, 21 I&N Dec. 20 (BIA 1995).  While finality has traditionally been required in order to meet the definition of “conviction,” for immigration purposes, some circuit courts have reasoned that Congress eliminated the finality requirement when it defined “conviction” in IIRAIRA.  See Puello v. BCIS, 511 F.3d 324 (2d Cir. 2007); Abiodun v. Gonzales, 461 F.3d 1210 (10th Cir. 2006); Montenegro v. Ashcroft, 355 F. 3d 1035 (7th Cir. 2004); Moosa v. INS, 171 F.3d 994 (5th Cir. 1999).  On the other hand, if the conviction is under collateral attack—e.g., if a writ of coram nobis or a habeas corpus motion has been filed in the case—the conviction is considered final until the motion is finally decided.  Rohas Paredes v. AG of US, 528 F.3d 196 (3d Cir. 2008).  If the collateral attack is decided in the defendant’s favor, this may cure crime-based deportability.

•
A nolle prosequi, or “nol pros” by the prosecutor, which means that the person was arrested and charged but that the prosecutor dismissed the charges before a determination  

•
Refusal to prosecute, sometimes called declining of charges or no information.  In this situation, the person has been accused of a crime and perhaps been arrested, but either the police do not bring charges or the prosecutor declines to prosecute those charges

•
Certain “pre-plea” or “diversionary” programs.  These types of programs exist in many states and counties.  The exact descriptions differ, but, generally, the accused agrees to participate in some sort of program or community service, without any admission or determination of guilt.  If the program is successfully completed, the proceedings are dismissed.  If the program is not successfully completed, the case is returned to court for a determination of guilt.  You must be careful in these cases to make sure that the client has not pled guilty and has not admitted sufficient facts to establish guilt.  If this has occurred, the client may be determined to have a conviction under INA § 101(a)(48)(A) 

•
Convictions in U.S. proceedings that do not require proof of guilt “beyond a reasonable doubt” or otherwise comport with standard criminal proceedings.  Matter of Eslamizar, 23 I&N Dec. 684 (BIA 2004)

•
Withholdings of adjudication where no criminal penalty or punishment is imposed (for example, according to at least one unpublished BIA decision, where only administrative court costs are imposed)

•
A juvenile delinquency finding.   A determination that a child is a delinquent is not a conviction for immigration purposes.  Matter of Devison, 22 I&N Dec. 1362 (BIA 2000).  However, when a juvenile is tried and sentenced as an adult, this may be considered a conviction for immigration purposes, if the juvenile could have been transferred to adult court under the standards set forth in the Federal Juvenile Delinquency Act (FJDA).  Matter of Ramirez-Rivero, 18 I&N Dec. 135 (BIA 1981); but see Garcia v. INS, 239 F.3d 409 (1st Cir. 2001).  See also Uritsky v. Gonzales, 399 F. 3d 728 (6th Cir. 2005).  In Uritsky, the Sixth Circuit held that a plea of guilty to 3rd Degree Sexual conduct under Michigan’s Youthful Trainee Program, for which respondent was sentenced to probation, did constitute a conviction under INA § 101(a)(48)(A).  In reaching its decision, the Sixth Circuit agreed with the BIA that the Michigan program was distinguishable from both the FJDA and the New York law at issue in Devison and was more akin to a rehabilitative expungement than a finding of juvenile delinquency.  However, an admission made by a minor or an adult about a crime involving moral turpitude or controlled substances committed when the person was a minor does not trigger inadmissibility because the admission is of committing juvenile delinquency, not a crime. Matter of MU, 2 I&N Dec. 92 (BIA 1944).   

•
Convictions vacated on account of a substantive or constitutional flaw in the underlying proceeding instead of solely to alleviate immigration problems or other hardships.  Matter of Pickering, 23 I&N Dec. 621 (BIA 2003).  

Crime of Moral Turpitude (CMT):

Moreover, the alien’s conviction, if it is to make him or her deportable under this ground, must be for a crime of moral turpitude.  Though the term moral turpitude is difficult to define, it has been held to involve acts demonstrating “baseness, vileness, or depravity” on the part of the perpetrator.  Matter of Franklin, 20 I&N Dec. 867 (BIA 1994).  Moral turpitude does not exist simply because there has been a violation of the law.  According to the Board, “Neither the seriousness of the offense nor the severity of the sentence imposed is determinative of whether a crime involves moral turpitude. Instead, the characterization of the offense relates to the offender's evil intent or corrupt mind.  Matter of Lopez-Meza, 22 I&N Dec. 1188 (BIA 1999); but see Mei v. Ashcroft, 393 F. 3d 737 (7th Cir. 2004).   In an interesting discussion of the meaning, or rather lack of meaning, of the term “moral turpitude” in the immigration context, Judge Posner, writing for the court in Mei, supra, dismissed as unhelpful any notion that some sort of “evil intent” is required.  He noted that both the Board and the federal courts have failed to provide a clear meaning to the term “moral turpitude” and, before launching into a discussion whether the conviction at issue in the case was in fact a crime involving moral turpitude, posited that perhaps the term has “outlived its usefulness.”  

In general, crimes that have fraud as an element are usually classified as crimes of moral turpitude, as are those involving permanent takings, sex offenses, and infliction of serious bodily injury.  See, e.g., Matter of Adetiba, 20 I&N Dec. 506 (BIA 1992) (fraud); Matter of Beato, 10 I&N Dec. 740 (BIA 1964) (sex offense).  Other crimes of moral turpitude include, for example, bribery, Matter of H, 6 I&N Dec. 358 (BIA 1954); robbery, Matter of Frentescu, 18 I&N Dec. 244 (BIA 1982); and arson, Matter of S, 3 I&N Dec. 617 (BIA 1949). A conviction for simple assault does not involve moral turpitude.  Matter of Short, 20 I&N Dec. 136 (BIA 1989).  An assault offense that requires a mental state of criminal recklessness will not involve moral turpitude unless the statute also requires that the assault result in serious bodily injury.  Matter of Fualaau, 21 I&N Dec. 475 (BIA 1996).  Nonetheless, a conviction for an assault offense where injury to a spouse or child is an element of the offense may involve moral turpitude.  Compare Matter of Tran, 21 I&N Dec. 291 (BIA 1996) with Matter of Sejas, 24 I&N Dec. 236 (BIA 2007).  A conviction for assault with a deadly weapon is also a conviction for a crime involving moral turpitude, Matter of Logan, 17 I&N Dec. 367 (BIA 1980), as is aggravated assault, Matter of Medina, 15 I&N Dec. 611 (BIA 1976).  The BIA held that possession of child pornography under Florida law is a CMT, Matter of Olquin, 23 I&N Dec. 896, as is Retail Theft in violation of the Pennsylvania Code, Matter of Jurado, 24 I&N Dec. (BIA 2006) and trafficking in counterfeit goods or services, Matter of Kochlani, 24 I&N Dec. 128 (BIA 2007).  Simple driving under the influence, without other aggravating factors is not considered a CMT.  Matter of Torres-Varela, 23 I&N Dec. 78 (BIA 2001); Matter of Lopez-Meza, 22 I&N Dec. 1188 (BIA 1999).  

A listing of Board of Immigration Appeals precedent decisions on crimes of moral turpitude can be found at Appendix E to Immigration Law and Crimes, a Westgroup publication that is updated semi-annually. Access to similar and regularly updated charts are available at the Law Offices of Norton Tooby’s website at www.criminalandimmigrationlaw.com for a monthly fee.  These lists are very useful for seeing how the BIA and federal courts have ruled regarding criminal offenses similar to the offense at issue.  Keep in mind, however, that it is the specific statute under which the alien was convicted that must be analyzed in determining whether the offense was one of moral turpitude.

To determine whether a crime is one involving moral turpitude, the immigration judge will examine what the elements are of the statute and whether any offenses punishable under the statute involve moral turpitude.  In practical terms, this means that regardless of what specific conduct led to the alien’s conviction, the alien is not considered to have been convicted of a crime of moral turpitude if he or she was convicted under a penal code section that would also convict a person whose crime did not exhibit any moral turpitude.  Matter of Short, 20 I&N Dec. 136 (BIA 1989).

However, if the statute is divisible (some offenses punishable involve moral turpitude and some do not), the immigration judge will be allowed to consult the record of conviction or any additional evidence deemed necessary or appropriate to resolve accurately the moral turpitude question.  Matter of Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008).  The Attorney General’s decision in Silva-Trevino, supra, represents a departure from the traditional categorical approach to divisible statutes, which prevented immigration judges from looking at any evidence outside of the record of conviction.  Note that this approach applies only to moral turpitude determinations; the traditional categorical approach to divisible statutes applies to most other criminal grounds of removability.  See Matter of Velazquez-Herrera, 24 I&N Dec. 503 (BIA 2008) (whether an alien is removable on the basis of a conviction for a “crime of child abuse” under INA § 237(a)(2)(E)(i) is determined by the categorical approach).  This approach to divisible statutes is discussed more in Chapter 4.

Example: Corina was convicted of possession of a fake ID.  The state statute that she violated makes no distinction between possessing the document with intent to use it, which is a crime of moral turpitude, and possession alone, which is not a crime of moral turpitude.  Since moral turpitude cannot be determined from the statute itself, the immigration judge will consult her conviction record (e.g., the criminal complaint, the plea, or the sentence) to see if her conviction was for possession with a fake ID with intent to use it.  If the examination of the record of conviction is unclear, the immigration judge can consider any other evidence to determine whether her offense involved moral turpitude.  If Corina were charged with another criminal ground of deportability, the immigration judge would not be able to consult documents outside of the record of conviction.

Within Five Years of Admission:
Another element that must be present for an alien to be deportable under this ground is that the crime of moral turpitude must have been committed within five years after the alien’s admission to the U.S.  The BIA held that this five-year period can begin anew after each admission.  Matter of Shanu, 23 I&N Dec. 754 (BIA 2005).  Relying in part on the reasoning set out in Matter of Rosas, 22 I&N Dec. 616 (BIA 1999), which held that adjustment of status to lawful permanent resident constitutes an “admission” for the purpose of the aggravated felony deportation ground, the BIA in Shanu held that even if a person was admitted at an earlier time, any subsequent admission – including an adjustment of status - will start the five year period set out in INA § 237(a)(2)(A)(i) anew.   Thus, for example, under the BIA’s interpretation, if a client was admitted on a student visa in 1998, adjusted his status to a lawful permanent resident in 2002 and was convicted of a theft offense in 2005, he is still potentially subject to deportation under INA § 237(a)(2)(A)(i) because even though the conviction was 7 years after his first admission in 1997, it was only 3 years after his subsequent admission when he adjusted status.  

The Fourth, Sixth, Seventh, and the Ninth Circuits have rejected the reasoning and holding in Shanu, supra. Indeed, before the Shanu decision was issued, the Ninth Circuit had already essentially rejected the BIA’s interpretation in Shanu, concluding that the clock starts with an initial admission and does not restart with a later adjustment of status.  Shivaraman v. Ashcroft, 360 F. 3d 1142 (9th Cir. 2004).  A month after the BIA issued its decision in Shanu, supra, the Seventh Circuit, in a decision that made it apparent that it was unaware of the BIA’s recent holding , also held that the five years begins from the initial admission and does not restart with any subsequent admission.  Abdelqadar v. Gonzales, 413 F.3d 668 (7th Cir. 2005).  In Aremu v. DHS, 450 F. 3d 578 (4th Cir. 2006), the Fourth Circuit sided with the Seventh and the Ninth Circuits and explicitly rejected Shanu.  See also Zhang v. Mukasey, 509 F.3d 313 (6th Cir. 2007).

For purposes of this time limit, an alien’s departure and readmission to the United States may also start a new five-year period.  But see Abdelqadar v. Gonzales, 413 F.3d 668 (7th Cir. 2005).  However, note that there is a special rule concerning admission for returning lawful permanent residents, found at INA § 101(a)(13)(C).  If a lawful permanent resident is not considered to be making an admission upon reentering the United States, then the reentry should not start the five years running anew for this deportation ground.  If, on the other hand, the reentry is deemed to be an admission, then the five-year period will start anew and a crime of moral turpitude committed within the new five-year period can make the permanent resident deportable.  

Sentence of One Year or Longer May be Imposed:   

The final element that must be present for an alien to be deportable under this ground is that he or she must have been convicted of a crime for which a sentence of one year or longer may be imposed.  Thus to determine whether this element is satisfied it is necessary to consider the possible sentence carried by the crime rather than the actual sentence received by the alien. 

Example: Margot was convicted of shoplifting but tells you that her conviction shouldn’t be a problem because she didn’t have any jail time and she just had to pay a fine. When you check Margot’s criminal record you find out that she was convicted of a felony because of the value of the items she stole. In the state where Margot was convicted, this category of felony offense is punishable by up to three years.  Even though Margot didn’t spend any time in jail, her offense qualifies as a conviction where a sentence of one year or more could have been imposed. 

This ground was expanded by the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA).  Individuals who were placed in deportation proceedings prior to April 24, 1996, are subject only to the prior ground, which required that the alien have an actual sentence of one year or longer for the crime.”
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