CREDITORS REMEDIES LONG CAN – Spring 2005
Knowles v. Peter

Facts:
Knowles is P (creditor)

Peter is D (Debtor)

Knowles signed affidavit in Form C – stating action on Chattel Mortgage (should have described that payments were missed on a secured loan and so he was collecting the loan) ( need to state what was due, date due, etc. details. Probably best to attach a copy of the Loan to the affidavit

Peter says affidavit is defective as it does not meet the requirements of the court by not fully stating the nature of the cause of action

Issue:
did this claim qualify for prejudgment garnishment

Held:
No. Affidavit didn’t quality with sufficient clarity the nature of the cause of action

Discussion:
Everything has to be crystal clear on all forms, must state the cause of action etc. Must be no doubt why the debt is due and that it has not been paid. 
Have to have meticulous observance of statute

Only debts or liquidated claims qualify

Strict construction of statutory requirements

Notes:

Prejudgment garnishment is a very unusual remedy when decision was brought down, but today “meticulous observance” has been watered down. 
Myron Balagno & Assoc v Rajan: Meticulous observance does not require technical perfection. 

The main thing is that no one is mislead, although they can be temporarily puzzled. 

Busnex Business Exchange v Canadian Medical Legacy Corp. 

Facts:
· Prejudgment garnishment situation

· B was hired as a broker to broker a transaction for a commission, it was going to be a share purchase agreement for the shares in two Alberta companies. The commission would only be payable if the share purchase was completed, but it was not. 
· CML was the vendor, B was the agent

· B got CML a purchaser and wanted its commission, %age of certain items

· CML refused to pay commission

· B sued and sought prejudgment garnishment
Issue:
Can this claim be the subject of prejudgment garnishment?
Held:
Partly (commission was ineligible for garnishment, other heads of claim were eligible)
Ratio:

Claim must be debt or liquidated claim

Only liquidated claims/debts can be subject of valid prejudgment garnishment

Discussion:
Law

· The affidavit must set out

1. The nature of the cause of action

2. The actual amount of the debt, claim or demand

3. That it is justly due and owing. 

· The claim must be a debt or a liquidated demand to be garnished. 

· Standard Oil Co v Wood gives definition of ‘Liquidated demand’ = a specific sum of money due by virtue of K. Amount must be ascertained or ascertainable by a matter of mere arithmetic. If you require further investigation, beyond mere calculation to determine the amount then that constitutes ‘damages’ and is not a liquidated demand. 

· Debt is a specific sum of money owing under contract

Application to the facts

· If it was wrong for CML to not complete and therefore P had the right to the commission, then that would be a claim for damages, and so is not a liquidated sum. 

· Price was disputable, not quantified by agreement

· %age in this case was based on numbers to be determined (ie. book value of shares), and these were unliquidated amounts, required auditing of financial statements of company to be determined; numbers had not been audited and agreed upon, B just made up their own numbers so this was an unliquidated claim.
· The numbers in the statement of claim are only estimates – need to review financial statements to get what the exact value of the transaction would have been. 

· Claim can be broken down into components, some liquidated, some unliquidated

· Here, court found some liquidated amounts in the fee agreement (ie. amounts still owing for the deposit, fee for services).
Redekopp Mills v. Canadian Timber Management and Reforestation 
Facts:
· R had claim against CT arising from sale of timber. Seems like the D had the mill work on the lumber, and then did not pay the mill for the milling services. There were also road maintenance obligations that complicated the matter.
· Price was $60.40/cubic metre (liquidated claim, ok under Busnex)

· Knowles satisfied, form was proper

· R garnished CT’s bank for amount of claim, money paid into court

· CT threw themselves begged for mercy of court since they couldn’t overturn garnishment through Knowles or Busnex
· CT claiming hardship, had drawn on line of credit to pay other debts and continue operations and that was garnished in favour of R

Issue:
Does court have authority to throw out garnishment order?
Held:
Yes, under certain circumstances, gave CT back 50% and kept 50% in court
Ratio:
· ss, 5(1), (2): authority to overturn garnishment

· wide judicial discretion to release garnished funds when it is just to do so.
· Ask: is it just in all circumstances to have garnishing order stand? factors to look at include:

1. strength of claim/defence.
2. Hardship to D

3. Necessity i.e is attachment necessary to secure recovery of $ for  ( ?
Discussion:
Onus is on the D to show that the money should be released. It is the one that knows its own financial position. 

The plaintiffs case is strong.

There is hardship to the D, but it is not undue in this case. 

Is at least partly necessary in this case b/c D has no other assets in BC.

Other factors: (specific to this case) 

· Most of  ‘s assets seem to be outside of province – no exigible assets in BC 
· D didn’t take steps to secure itself from these kind of garnishing orders, so is not trying to avoid the P’s claim, so is honest, although maybe a bit dumb. 
· Judge held it would be ‘unjust’ to deprive the  of its operating capital. If  is successful, opportunities lost would be un-recoverable. 
· D has promised to not distribute earnings until the litigation is over. 
Note
Bank should have said Nemo Dat – this money is owed to us based on the transfer from the Line of credit, and so should have filed notice of dispute to the garnishing order.

Mareva Injunctions
Authority to grant MI’s comes from s.39 of the law and equity act: can order when just or convenient to do so, can make with conditions attached.
Aetna Financial Services Ltd. v. Feigelman, [1985] 1 S.C.R. 2 

Facts:
The plaintiff expected to soon become a judgment creditor of the defendant and applied for an injunction preventing the defendant from moving assets out of Manitoba to the defendant’s offices in either Toronto or Montreal. Was a federally incorporated company transferring its main office from MB to ON or QU.

The defendant was in the process of scaling down its operation in Manitoba and it was likely that the defendant would have moved the assets out of Manitoba even if not for the imminent judgment in favour of the plaintiff. 

Issue:
Should a Mareva injunction issue?

Held:
· Injunction granted at trial and upheld on federal appeal

· SCC overturned decision, no real risk of not being able to execute judgment

Discussion:
· Estey J. began with consideration of the Lister Rule established by Cotton L.J. in Lister & Co. v. Stubbs, [1886-90] All E.R. 797:

I know of no case where, because it is highly probable if the action were brought the plaintiff could establish that there was a debt due to him by the defendant, the defendant has been ordered to give a security till the debt has been established by the judgment or decree.

Aetna at para 8.

· Describing asset freezing orders as extraordinary intervention, Estey J. confirmed that the general longstanding principle is that a plaintiff cannot execute on the assets of the defendant before judgment has been made. 
· “Execution” was taken to include all judicial orders impounding assets or otherwise restricting the rights of the defendant before trial. Estey J. concluded his review of the English case law with a summary of the requirements for a Mareva injunction in the UK (Aetna at para. 25): 

· The plaintiff must demonstrate at least a good arguable case on the matter.  Some cases required the plaintiff to show an indisputable claim against the defendant.  

· There must be assets of the defendant in the jurisdiction which are susceptible to execution.

· The defendant may be inside or outside the jurisdiction. 

· There must be a real risk that the remaining significant assets of the defendant within the jurisdiction are about to be removed or so disposed of by the defendant as to render nugatory any judgment obtained at trial.

· Such orders are available not just to prevent the removal of assets from the jurisdiction, but also to prevent disposal within the jurisdiction.

· The balance of convenience must be in favour of issuing the order.

· Estey J. adopted the English criteria with the following modifications: in Canada it would be necessary for a strong prima facie case to be shown. This is a greater requirement than showing “a good arguable case”. Estey J. underlined the continued applicability of the Lister Rule: 

The overriding consideration qualifying the plaintiff to receive such an order as an exception to the Lister Rule is that the defendant threatens to so arrange his assets as to defeat his adversary, should that adversary ultimately prevail and obtain judgment.

Aetna at para. 25.

· This statement clearly requires the plaintiff to show that the purpose of the defendant moving the assets out of the jurisdiction of the court is to prevent the plaintiff recovering the anticipated judgment debts. 

· Moving assets for business purposes, not to defeat F

· In federal state, no obstruction to mobility of capital across provincial boundaries

· In this case the transfer was for legitimate business purposes, not for improper judgment proofing.
· Enforceability of judgment in other provinces

· Unless there is a genuine risk of disappearance of assets, either inside or outside the jurisdiction, the injunction will not issue (opens possibility for worldwide Mareva injunctions). 

Mooney v Orr
Facts:
· P says he bought a purchaser to D and D and the purchaser struck a land deal. Now P wants his fee. D says that there never was any deal with this purchaser. D counter claims for breach of fiduciary duty, breach of contract and conspiracy. 

· During trial recess, D obtained an international Mareva injunction (MI) over the assets of the P. Court ordered the D to transfer his foreign assets to a receiver. 

· Huddart J was the trial judge, but then Newbury J. ordered the MI during a recess of the trial. 

· The original order was made ex parte, now the D challenges that ex parte order. 

· Newbury J applied a three stage test:

1. Good arguable cause

2. Assets ex juris

3. A real risk of removal or dissipation of those assets to avoid judgements.

These factors were considered in context of the requirement that all orders should be fair and just between the parties. 

· D says that it was unfair for the chambers judge to hear the application, but that the TJ i.e. Huddart should have heard the application because she knows the case better. 

· The D wants the P to give a list of assets, and then to have those assets placed in receivership.

Issue:
Should the international Mareva Injunction issued by Newbury ex parte be upheld.

Held:
Huddart J. in the British Columbia Supreme Court affirmed the Mareva injunction granted by Newbury J. (later Newbury J.A.) despite the plaintiff not proving that the defendant was organizing his affairs to prevent recovery on the prospective judgment.  

Discussion:
· Normally when an ex parte order is challenged, the same judge who ordered the injunction should hear the challenge, but when a different judge hears the challenge, it should be a hearing de novo. Should only have a replacement judge when the original judge is not available or consents.

· MI applications are often ex parte b/c applicant thinks the other party is a rogue. Upon hearing of the application the D could instantly transfer assets. 

· In this case D applied for another judge b/c D understood a UK authority to mean that a party cannot bring an ex parte application to the TJ during the trial b/c that is unfair to the other side. So D applied for another judge and got Newbury. 

· D says that the application should have been heard by the TJ mid trial. P says that the UK authority on which the D was acting actually means that all motions must be bought before the TJ NOT ex parte – says not fair to have background sneakiness during trial. 

· Huddart says that would be ideal for the applicant to apply not ex parte, but to bring it up without notice at trial, then TJ can make a “status quo” order restraining the D until arguments on the issue have been made. This will save another judge having to hear the evidence and make a difficult decision. Rather let the TJ who has broad context and has heard witnesses, understands the parties interests etc decide. 

· In this case P accepted that the court had J to order a worldwide MI. 

· For ex parte order you must make a full and fair disclosure. P first attacks the MI on the ground that there was no such full and fair disclosure before Newbury J., and therefore it should be set aside. Huddart says that in a credibility case like this one, full and fair disclosure on affidavit evidence is very hard. Hard to decide good arguable cause when credibility is the issue and all you have is affidavit evidence. However in this case Huddart decides that D put the case fairly before Newbury. 

· P argues that if not just dealing with assets in ordinary business, then he should not be restrained. Says that a D does not have to avail himself to execution, says MI prevents fraudulent courses of action, and is not supposed to be a system of guaranteeing security for the P. 

· “Exceptional circumstances must be established to justify a worldwide injunction”

·  Huddart partly distinguishes Aetna on the ground that it did not consider international Mareva Injunctions – they had not been invented yet. 

·  “The supreme court seems to have been content to let the superior courts develop their own policies for the exercise of the discretion it decided they had either under provincial legislation, including court rules, or inherently in the power to make effective their own process”. 

· A“relaxed approach to applications for Mareva injunctions may be seen as fitting well with the established approach for granting interim injunctions in British Columbia”. Furthermore, “the judge must not allow himself to become the prisoner of a formula”. 

· Two stage test:

1. Show strong prima facie case or good arguable cause.

2. Balance the interests of the parties having regard to all the relevant factors in each case to reach a just and convenient result. This will include showing assets in the J and real risk of their disposal or dissipation so as to render nugatory any judgement. 

· The test applied in Mooney was essentially the same as the one in Aetna, but without the requirement for the plaintiff to show that the purpose of the defendant moving the assets is to defeat a prospective judgment. The following non-exhaustive list of factors was given for consideration in the exercise of judicial discretion to grant a Mareva injunction:

1. The nature of the transaction (local, national, international) giving rise to the cause of action.

2. The risk inherent in the transaction.

3. The residency of the defendant.

4. Enforcement rights for judgment creditors in the jurisdiction to which assets are likely to be moved. 

5. The amount of the claim.

6. The history of the defendant’s conduct.

Then regular considerations for ordinary injunctions can also be considered:

7. The relative strength of the parties cases.

8. Evidence of irreparable harm.

9. Potential effects on third parties. 

10. Factors affecting the public interest. 

· Can tailor the order to suit the circumstances: “It will be rare that a MI will be unconditional” 

·  English CA has approved of MI being a big stick to require the D to provide security. 

· “Ultimate question becomes, is it fair and just that the applicant should have the right to monitor the movement or expenditure of capital assets by the respondent during the course of the proceedings between them?”

· Implicit in this approach is that not only does MI restrain fraudulent acts by D, but it also gives security for the P.

 Application to this case
· This case is different to that considered in Aetna – there it was whether a D could be prevented from moving assets out of the J. In this case it is whether the D can be prevented from dissipating assets which were already out of the J even before the COA arose.   

· In this case the assets were out of the J long ago, but were put there in anticipation of some future litigation. 

· Not fair to allow a litigant to use the court to his advantage, but then arrange his affairs so that no other person can use the court against him. Remember that it is P against whom the injunction is ordered – so he was trying to use the court to his advantage. 

· “I do not think that reasonable and knowledgeable members of the British Columbia public who support our courts would consider a person [who long in advance places his assets out the J] such a person entitled to the use of our courts if he demonstrates an unwillingness to honour obligations imposed on him by those courts”.

· P already has $1.75 million of outstanding judgements in the UK. 

· Admits that does not satisfy the Aetna test b/c there is no evidence that he will take positive steps in the future to shuffle assets away – but should not be a “prisoner of the formulae”. In this case the shuffling was done before the parties even met. 

· w/o the injunction and listing order D will never recover (if he wins the counterclaim), even with it he may not. Says that P’s business will be crippled, so not required to transfer to a receiver just yet, file the list with the court and it will be confidential, and then D can apply for a receiver when we see what the list looks like. 

· The injunction continues until the listing is made, and then Mooney can apply for dissolution of the injunction. 

· Does consider privacy interest, but overall things disclosure of the list is just. 

Notes
· Applicant must show good reason for ex parte interim injunction: 

· Full and frank disclosure (full and fair disclosure) – Mooney.
· Have to disclose problems with injunction as well as why its needed.
· Failure to make full and fair disclosure could be basis for reasons to set aside order, usually go to the original judge when applying to set aside order.
· Aetna, SCC says strong prima facie case, not just good arguable case, but in Mooney, BCSC says good arguable case good enough

· Order can be made not allowing D to defend action if Mareva is not complied with

· quia timet; want to prevent that from happening
· If M ultimately wins at trial, O has to pay damages via undertaking
· Mooney v. Orr was the first case where worldwide injunction was granted
· IF Mooney leaves BC, we obtain judgment & apply Morguard, take judgment to another jurisdiction & apply it there  
· Must have a cause of action justiciable in B.C. courts
· Will result in monetary judgment at trial, claim may be liquidated or unliquidated
· Debtor must have exigible assets in B.C.
· Mareva does not operate in rem - creditor remains unsecured until judgment - creditor has no interest in debtor’s property, and no priority over other creditors
Reynolds v Harmanis (1995), 39 C.P.C. (3d) 364 (2062)
Facts:
P applied ex parte for WW MI in breach of contract case.
Issue:
Should it issue
Held:
No.
Ratio:
Made the test in BC a bit higher.
Discussion:
· Esson applied “strong prima facie case” rather than the more relaxed “good arguable case”.
· Also P only showed possibility, not real risk that D would move assets. 

· Mareva injunction should not prejudice innocent third parties.

· Said that would put D out of business if required security.

Grenzservice Speditions GmbH v Jans (1995), 15 B.C.L.R. (3d) 370 (2062)
Facts:
German customers and their insurers sued D for unjust enrichment when goods imported to germany went missing and customs fees were not paid. The P’s paid the customs fees and wanted to recover from D. D’s had been in Germany, but had recently immigrated to Canada. Their were warrants for their arrest in Germany.

The D’s bought a farm in the Cariboo.

The P’s filed a lis pendens, got a MI and a Anton Piller order and an equitable receiver (a firm of chartered accountants) over the D’s assets was appointed by interlocutory order.  The AP order was done with the RCMP to search for deutch marks, and did not have all of the normal safeguards in it, even looked at the D’s correspondence with his lawyer. 
Issue:
D applied to have the MI revoked, and the P’s lawyers removed from the case.
Held:
MI was not dissolved, but was modified to allow for living expenses.
P’s solicitors were removed from the record for their misconduct.

The evidence obtained from that search was not admissible. 

Huddart said that the D’s may have a claim in damages b/c of the search.

Silver Standard Resources v Joint Stock Co. Geolog 
Facts:
SS (BC company), the plaintiff, lent money to Geolog, the D, and to Cominco (BC company) on behalf of the D. P brings action because D is in default. Gets Mareva injunction on Cominco so that money given to Cominco does not get paid back to D. Then D applies to have Mareva injunction set aside, and wins, but now P appeals. P was investing in D doing mining prospecting in Siberia and P would have gotten shares in D company. Note that this is the special context of a Mareva injunction to prevent a debtor paying an existing creditor money which it is obliged to pay that creditor. 

Issue:
Should the Mareva injunction have been cancelled?

Held:
Will not interfere with the TJ’s decision to cancel the Mareva injunction. So there is no MI on Cominco, and Cominco can pay Geolog.

Discussion:
· A further complication was that much of the money which Cominco was to pay Geolog was actually going to be passed on to Dukat, a third party, who Geolog owed money to. But this was the money that was garnished. In weighing the balance of convenience and deciding to revoke the order, this negative effect on the third party was a major factor. If Dukat was cut off its miner employees would starve. 
· Furthermore the Chambers judge relied on Aetna v Feiglman, and said that there was no evidence that Geolog was intentionally arranging its affairs to avoid judgement, and so ordered the garnishing order cancelled. 

· CA said that Aetna is the starting point, but that the Aetna court was very cautious.

· Sub Issue – can a payment, to an existing creditor, to reduce a debt be a fraudulent preference under the fraudulent preference Act? Conflicting views, but seems that the answer is NO, such payments are not caught by the statute. 
· However under the bankruptcy act, any payment made within 3 months of initial bankruptcy is void if you made it to give the paid creditor preference over the other bankruptcy creditors. 
· Three principles underlying Mareva injunctions. 
1. Courts will not permit the course of justice to be frustrated by a defendant taking action to render future judgement nugatory.  
2. It is not the purpose of a Mareva injunction to prevent a defendant acting as he would have acted in the absence of a claim against him. He cannot be required to reduce his ordinary standard of living or prevented from carrying on his business in the ordinary way. 
3. It is not the purpose of a Mareva injunction to render the plaintiff a secured creditor, although this may be the result if the defendant offers a third party guarantee or bond in order to avoid such an injunction being imposed.
· Many BC cases require intention to defeat judgement to be proved by the D. But in Mooney, Huddart took a more “relaxed” approach (don’t be a prisoner of the formulae) and said that courts should be flexible and should consider:
· Relative strengths of the parties’ cases.
· Evidence of irreparable harm.

· Effects on third parties

· Factors affecting the public interest. 
· Newbury says in this case that would be reluctant to adopt a hard and fast rule that a Mareva injunction may never be issued unless there is a fraudulent intent on the part of the debtor or where the payment is in the ordinary course of business.
· Don’t use “rules or conditions”, but balance fairness and justice between the parties. 

Application to the case at bar

· P’s substantive case is strong. 

· No doubt that if injunction is released then P will not recover if it wins. 

· However third parties will be affected, and the TJ did not err in law in following the cautious approach from Aetna. So the appeal on the Mareva point is dismissed, however it is noted that Aetna is 15 years old and with increasing globalization of business the more flexible approach of Mooney should be taken. It is clear that the CA would have decided the other way but they are obliged to defer to the TJ unless has been an error of law. 

Hickman v. Kaiser 

Facts:
Hickman applies to set aside an ex parte worldwide Mareva injunction.  H was fraudster from US (had stolen trust monies), main proceedings, Texas judgment (Texas is not a reciprocating state). The judgement included triple damages and totals $4.2 million.
Judgment taken from Texas and registered in Idaho (reciprocating state)

The judgment was then registered in BC.  Issued a Writ of Seizure and Sale in respect of Hickman’s assets and a WW Mareva injunction was granted to aid execution.  

Issue:
Should the MI be allowed to stand?

Held:
Court varied injunction, if H submits himself immediately to examination in aid of execution and K would have 90 days to execute on property discovered and H was entitled to spend up to $7500/month under injunction.
Discussion:
· NOW BC courts are willing to help other courts to enforce judgments from other jurisdictions. 

· Don’t need to have a justiciable claim in BC (i.e. an order that operates w/n the boundaries of the province) , BC courts WILL grant an injunction outside BC 
· US courts don’t give out Mareva Injunction so they come to Canada where we can help them out by giving them the Mareva Injunction 
·  established  

1) strong prima facie case
2) balance the interest of both parties 

3) evidence established  existence of assets w/n BC 

4) real risk of their disposal 

·  “the duty of full and frank disclosure is, not to be imposed in a formal or mechanical manner…the defects complained of must be relevant and material to the discretion to be exercised by the Court”. 

· Court found that the P had a strong prima facie case for the order, that there was evidence of some assets w/in this J and that there was substantial evidence of H disposing of substantial quantities of assets in recent weeks or months.

· Generally, not entitled to MI where they have registered a judgment w/in the J.  However, Hickman has demonstrated a history of moving assets and there was authority that MI’s could be used to aid execution. 
· The MI acts in personum on the D, does not give any rights to the D’s property. Even after judgement, if want a MI, you must still meet the normal requirements. 

· Quotes authority that says that even more justified to issue MI after judgment. 

· Agrees w/ Mooney that the fundamental question in each case is whether granting an injunction is just and equitable in the circumstances.
· Nature of WW MI, post-judgment, is extraordinary remedy.  Although use here is justified in all the now known circumstances, it ought to be an interim order for defined time – this is not a matter where there is yet to be a trial.  The execution is all that remains.

· Expires 90 days following completion of an Examination in Aid of Execution of Hickman. 

Default judgment (3001)

BCSC Rules 17 (default of entering appearance) and 25 (Default of pleading).
Small claims court rule 6.

If is for liquidated sum, get sum claimed and pre-judgement interest and costs – BCSC Rule 17(3) or 25(4), SCC Rule 6(4).
If the claim is not for a debt then there must be a hearing before a judge, BCSC Rule 17(6) or 25(6), SCC Rule 6(5).

If want default judgement, have search of registry done for statement of defence or appearance, and then get confirmation that not filed, along with affidavit of service, then file for judgment.
Can be set aside as of right for procedural defect (Hudson’s Bay v Kallweit), but D may still be required to pay costs (Stokes Exploration v Advance Geophysics).

Bache Halsey Stuart Shields v Chares, Dobell (3001)

Facts:
 account in deficit.  ( sues for debt.   ignored proceedings initially then entered appearance with frivolous defence.  (  applied to have defence struck. P served    with notice of chambers to hear application to strike. 
Chambers judge hears application and defence is struck (D does not attend).
The D had written his defence on the bottom of the appearance notice. 

D goes back to court to set aside default judgment and argues that the application was supposed to only be to strike the defence, not to enter default judgment. 
Issue:
Can default judgment be set aside?
Held:
Yes default judgment set aside because it was obtained with defective notice
Ratio:
No notice that consequences of striking defence would be to obtain default judgment against D. This was enough of a procedural error to set aside default judgment.
So if you get the D’s defence struck, you should tell him that, and that you will now be applying for default judgment. 

Discussion:

· Default judgment obtained by defective procedure and therefore execution proceedings were not valid.
· D had to give back everything garnished. Makes creditors weary about using default judgment because of possibility to set it aside.

· Rule 52(11)(a) limits the powers of a court on an application to the granting or refusing of the relief claimed or to answer the question raised in the application ( the court is not supposed to answer questions that go beyond that motion. 

· Under Rule 52(11)(a), “question arising on the application”, must be within the scope of the application, cannot raise new questions. 
· Set aside as of right & now judgment is a nullity – you can therefore go after them for trespass to chattel.  Judge can only impose terms as to costs.
· The non compliance with the rules of court could be just an irregularity under Rule 2(1), but in this the breach of the rules caused a failure of natural justice, so is more than just a irregularity, it is a nullity. 
· Rule 19(24) allows judge to strike out defence and then go on to award judgment – but here the D was never told that the P would ask for judgment if the application to strike the defence was successful. 
· So the default judgement is cancelled, but the defence remains struck.
Court discretion to set aside default judgement (3003)

To succeed on an application to set aside a default judgment, the applicant must show, using affidavit material, that  

1. first that he did not wilfully or deliberately fail to enter an appearance or file a defence to the plaintiff's claim; 

2. secondly, that he made his application to set aside the default judgment as soon as reasonably possible after obtaining knowledge of the default judgment or explain any delay in bringing the application; 

3. and third, that he has a meritorious defence or at least a defence worthy of investigation. 
If execution process has already started, court may have power to attach conditions that relate to the execution process underway i.e. unlike with default judgment set aside as of right, the execution process may not be cancelled entirely. 
Summary Judgment and Summary Trial (3004)

Rule 18 = Summary judgment ( when there are no triable issues raised by the pleadings. 

Rule 18A = Summary trial. 

American Buildings Co v Surrey Iron Works (3004)

Facts:
D got P’s claim struck out on a summary judgment. P appeals.
Originally P filed a lien against D’s property for an amount not paid for metal buildings. Then money was paid into court to get rid of the lien. Then P and D settled, and the money was paid out of court to the P. P then signed a release of liability. Then P realised that he forgot to ask for the amount in US dollars. The settlement was for the original contract price in Canadian dollars.

P applied for the extra, TJ said no b/c was res judicata, should have been raised in the original action. 

P appealed.  
Issue:
Should P be allowed the difference?
Held:
No, not because of res judicata, but b/c P signed the release and the money was paid out of court. 

Ratio:
Can amend your pleadings on the day of the hearing for summary judgment, but was not allowed in this case.
Discussion:
· The P’s claim is w/o merit, so was proper for the TJ to dismiss the matter by way of summary judgment. 
· There is no triable issue. 

· P argued wanted to argue that there was a fundamental error in the settlement contract, but needed to change his statement of claim to do so, and the TJ would not allow it.
· BCCA said that in some circumstances a summary judgment judge can consider whether to allow amendment of pleadings, but that the decision to not allow amendment in this case was OK.

· P argued that he should have been allowed to c-e on the affidavits used by the D in the summary judgement proceedings – BCCA said that the TJ was not wrong to refuse to allow the c-e. 
MacMillan v Kaiser Equipment (3007).
Facts:
Was an 18A summary trial for neg MR, breach of K, inducing breach of K, and UE.
P lost, and now appeals.

P invents tools for the dry walling industry, got into disputes over shares of companies that held the patents. 

Issue:
Did the TJ err in proceeding under Rule 18A?
Held:
No, it was proper for summary trial.
Discussion:
· P argues that were serious credibility issues i.e. who promised what shares to who.
· The mere fact that there is a conflict in the evidence does not in and of itself preclude a chambers judge from proceeding under Rule 18A.

· A summary trial almost invariably involves the resolution of credibility issues for it is only in the rarest of cases that there will be a complete agreement on the evidence. 

· The crucial question is whether the court is able to achieve a just and fair result by proceeding summarily. 

· The rule must, however, be applied only where it is possible to do justice between the parties in accordance with the requirements of the rule itself and in accordance with the general principles which govern judges in their daily task of ensuring that justice is done.
· Consider, inter alia, the amount involved, the complexity of the matter, its urgency, any prejudice likely to arise by reason of delay, the cost of taking the case forward to a conventional trial in relation to the amount involved, the course of the proceedings and any other matters which arise for consideration on this important question.

· A judge should not decide an issue of fact or law solely on the basis of conflicting affidavits even if he prefers one version to the other. It may be, however, notwithstanding sworn affidavit evidence to the contrary, that other admissible evidence will make it possible to find the facts necessary for judgment to be given....
· A conventional trial in this case would have been long and expensive. 

· Although there were credibility issues at play, it is clear that the judge was alive to the conflicts in the evidence. She was able to resolve the conflicts by making reference to and relying on the extensive documentary evidence before her. I agree with her decision in that regard.
· Although there were conflicts in the evidence, that conflicting evidence was not relevant to the legal issues in the case.

Court Order Interest Act (105)
Prejudgment interest
· Must add this for the time starting when the COA arose.

· For interest on special damages, break the time since the COA arose into 6 month block, and start getting interest for special damages from the end of the 6 month block in which the special damages expenses were incurred. 

· For the interest on the amounts incurred since the end of the last 6 month block, add interest from the day of the expense. 
· If payments were made for income loss before the final court order, do not give interest on those amounts for the time since they were paid. 

· Do not give interest 

· on interest or costs

· if there is an agreement between the parties i.e. contractual interest, 

· if the creditor waived the interest, 

· on pecuniary loss occurring after the day of the order.

· On non pecuniary damages.

· If D pays money into court as settlement, but P rejects it and goes to trial and then wins the same or less, then take the date as payment into court as the date of the order for the purposes of calculating interest. 

Postjudgment interest

· Rate matches prime lending rate, use rate as at Jan 1 for first 6 months, then July 1 for second six months.
· Interest payable from the date order made, or day payment due if different.

· P can apply to the court to vary the rate. 

· Postjudgment interst is deemed to be included in the judgment. 

Limitation Act (3015)
· 10 years for enforcing judgment – so the LA expressly anticipates P’s bringing actions for debts based on previous judgments
· Expiration of LP causes COA to be extinguished. 

· If LP expires, but you have enforcement process outstanding, the process is still valid, but cannot review that process.

· Stop the clock if stay of execution ordered. 

Young v Young (3017)

Facts:
P brings action on debt, but the debt is an earlier judgement of the court. There were some attempts to recover on the original judgment, and there was an examination in aid of execution. 
This action was started 6 days before the expiration of the previous judgement. 

Issue:
Can you bring an action to recover on an old judgment and thereby extend the limitation period, or will it be an abuse of process?
Held:
Not an abuse of process in this case, P gets a new judgement for the debt.
Discussion:
· D argued that the matter was res judicata. But the court said that this is an action on the judgement, not on the subject of the original litigation, so res judicata did not apply. 
· The P did struggle to find the D for a part of the time, and D has made no effort to satisfy the judgment. 
· There is no triable issue of AOP in this case.

DeSavoye v Morguard Investments (3018)

Facts:
· The appellant D, defaulted on his mortgage, and moved to BC – was served there. 

· The D took no steps to appear or defend the action. So the P then commenced an action in BC to have the Alberta judgement enforced, judgement was rendered and upheld by the BCCA. 

Issue:
When should judgements of another province be enforced in a given province?

Held:
Should be enforced in this case. Should enforce when come within the traditional rules (D served in J, or D attorns to J) and when the foreign court properly assumes J b/c there is a real and substantial connection.  

Discussion:
· First see if there was presence and then if there was submission (either by agreement or attornment), P42 suggests that if meet these, then there is no further analysis. 

· Old principle was state sovereignty, but modern states cannot live in splendid isolation. 

· Judgements in rem, such as decree in divorce, have always been recognised, but for in personum judgements needed service in J or attornment. 

· Must ensure order and fairness and security of transactions with justice. 

· The content of comity must be adjusted in light of a changing world order.  

· Comity: Traditionally, means deference paid to foreign laws or legal decisions, not out of strict obligation but in the interests of harmony.  Reinterpreted in Morguard as "the informing principle of private international law", meaning the practical necessity for law "to facilitate the flow of wealth, skills and people across state lines in a fair and orderly manner."

· "Comity in the legal sense, is neither a matter of absolute obligation, on the one hand, nor of mere courtesy and good will, upon the other.  But it is the recognition which one nation allows within its territory to the legislative, executive or judicial acts of another nation, having due regard both to international duty and convenience, and to the rights of its own citizens or of other persons who are under the protection of its laws..." Estey J.

· Comity applies more to units of a federal state than to nations, or at least comity must be modified to suit the federal situation in Canada. 

· The English conflict of law rules seem to fly in the face of the obvious intention of the Constitution to create a single country – we have free movement across borders.

· Old rules from England based on fear or inferior foreign legal systems, and very hard to travel (not so now) so motivations for old rules do not apply.

· S.121 of CA1867 removes barriers to interprovincial trade. 

· POGG allows FG to deal with interprovincial activities. 

· All SC judges federally appointed, SCC unifies laws, all Canadian lawyers abide by same code of ethics. 

· Discussion of Aetna v Feigelman where Mareva injunction was disallowed because of ability to recover in other provinces – Mareva injunctions designed to protect moving of assets to faraway land. 

· The courts in one prov. should give full faith and credit to the judgements given by a court in another prov. so long as that court has properly exercised jurisdiction. 

· Anarchic and unfair that can avoid judgement by just changing provinces.

· Unfair to force P to litigate wherever D happens to have assets.

· There must be limits on exercising J – require RASC, this is a good balance of fairness between the parties. 

· BC court ought to recognize Alberta judgment if the Alberta properly assumed jurisdiction. When can a court be said to have properly assumed jurisdiction? That is when there is a real and substantial connection b/w the action and the jurisdiction. Requires more than minimal connection.

· The other court only taking J when there is a RASC is analogous to the due process clause in the USA. 

· There are also other means for the court refusing J – forum non conveniens, and abuse of process – but if the foreign court takes J, and there is a RASC, then should recognize their judgment. 

· Now there is an incentive to submit, b/c it you don’t and then its ruled against you, you can lose big time.

· A "rice order" is a judgement for a personal debt arising out of insufficiency of security in a defaulted mortgage

· There is an unspoken assumption in the Canadian constitution analogous to the American "full faith and credit" provision. Thus, inter-provincially the courts should enforce foreign judgments when in the interests of "order and fairness".

Morguard Real Estate Investment Trust v Davidson (3030)

Facts:
(  went after   who didn’t respond to  ( ‘s statement of claim so  (  got default judgment.   seeks to set this default judgment aside based on the fact that  (  did not comply with Rule 17(2) of SC rules that he didn’t give proper service of the writ to  . 

D applied to set aside default judgment. Judge refused to set aside judgment

D appealing decision to court of appeal

P wants to start executing on D’s assets

D asked for stay to prevent M from executing against assets pending appeal
Issue:
Is D entitle to a stay of execution?
Held:
No, no stay granted.
Discussion:

· 3 Part Test 

1) Look at the Merits of the Case – is a serious question to be tried? (Very low standard)

2) Would   suffer irreparable harm if the application was refused? 

( In this case the  might become bankrupt – but D did not provide sufficient proof of this in this case.) 

3) Assess which of the parties would suffer greater harm from either the granting or refusal of the remedy 

(Weighing the pros and cons of granting stay. Looking at the relative harm a stay of proceedings would have on the  as opposed to  ( ) 

· Factors to consider ( it is the weight of these considerations which determines if stay of execution will be ordered 

a) Necessity of preserving the subject matter of litigation 

b) Prevention of irreparable harm 

c) Consideration of existing special circumstances 
· P has established a right to the judgment – should not be deprived of the fruits of their jgmt unless the above factor suggest otherwise i.e. unless there is good reason.
· If appeal won, D would have had civil remedies in tort including: trespass, conversion of chattels, wrongful seizure. So D would have to prove that these remedies would still not cover the irreparable harm that he would suffer. 

· P was reasonable in its treatment of D, offered him a Voth Order (or Robitaille Order): stay is granted if D pays money to court to  cover judgment and costs and P posts security into court (bank letter) in return for being able to take money out subject to repaying it if judgment is overturned on appeal

· Crt will also look at the position of the parties – any innocent 3rd parties affected if execution granted etc.  
Voth Bros. Construction v National Bank of Canada (3033)

Facts:
( got a judgment against the  for a monetary sum and  is appealing the judgment and seeking a stay of execution. seeks a Robitaille Order.

s.18 of the CA Act allows for stays of execution. 

Issue:
Since both parties can provide security for the amount should they be allowed to take it, the question is which of the parties have a better right to the funds in issue in the meantime? 

Held:
The funds should not remain in the court but they should be paid out to the  ( 

Discussion:
· The successful  (  is entitled to the ‘fruits of his judgment’ and at this stage should be presumed the correct judgment. ( the protection of the successful litigant is a pre-condition to the stay.

· So if D can provide security pending the appeal, D should be allowed a stay of execution. But if P and D can both provide security then have to pick who should have the funds pending appeal. 

· Robitaille order exemplifies appropriate balancing of the interests of justice

· The   had to pay into the court registry the full amount of the  (’s judgment PLUS costs
· ( can take that money out (so  (  can benefit from their successful judgment) BUT the  ( must provide a letter of credit from a bank that assures  that  (  can pay the money back, plus interest and costs, in the event    is successful on the appeal  

· So this gives P the fruits of the judgment and gives D security. 

· [If you want equitable relief you have to “do” equity. Since a stay is an equitable decree the person who is successful in getting a stay must do what the court requires in order to get the benefit of the stay. The  got a stay if the  did something.]
Attorney General v Lau & Lau (3036)

Facts:
P Crown applies for judgment (under Rule 18A) for judgment for rent owing, and for a declaration that the defendants, the Laus, had forfeited their lease to the Crown and that the Crown could re-enter and take possession of the property.  

The Laus agree that they owe the rent, but sought relief from forfeiture or alternatively a stay of execution on rents owing.  

The Laus were lessees of property on the Musqueam Indian Reserve and were among a group in litigation with the Crown and the Musqueam Indian Band over rents and property taxes.  

They had not paid rent since June 1998, but had received relief from forfeiture regarding rents for 1998 and 1999.  Judgment regarding those non-payments, in the Crown's favour, was on appeal.  

The Laus did not have the means to pay the arrears owing, and they argued that, partly because the dispute had lowered property values, even a sale of the property would not suffice to pay down arrears and would cause them to lose all the benefit of improvements they had made to the property. 

[Clearly the R gets its judgment b/c they have not been paying the rent!].

Issue:
Given that the R is given judgment, should a stay of execution be granted pending the upcoming appeal?
Held:
Yes. The Crown was entitled to judgment for the rent owing, but the execution of the judgment for rent was stayed pending the appeal.  

Discussion:
· Rule 42(21)(a) allows the court to stay execution of an order where it thinks fit.

· The Laus are in a desperate financial position.

· It is expected that the value of the property will go up soon.

· The Crown also had the security of pre- and post-judgment interest, and was obliged to bear some responsibility for the decline in property value.  
· R complains that the Laus are paying other creditors rather than paying the rent, and that the band should not have to subsidize the Laus’ living.

· There is no one test to determine when a stay of execution should be ordered. Humberstone v. Trelle (1910), W.L.R. 145 (Alta. Q.B.) ( The power of Courts temporarily to stay the issuing or execution is exercised in an almost infinite variety of circumstances in order that the ends of justice may be accomplished; in many cases this power operates almost as a substitute for proceedings in equity and enables the defendant to prevent inequitable use of the judgment or writ.  

· There are a number of principles frequently considered by the Court when considering whether a stay should be granted: 

(a)  The Court has the inherent jurisdiction to order a stay of execution "in special circumstances 
(b) consider the "balance of convenience"  
(c)  where the "justice between the parties" requires it, the Court has inherent jurisdiction to exercise a stay of judgment and, while the power ought not lightly to be exercised, can do so in a proper case in order to avoid unnecessary proceedings and expense, and where it is necessary to do justice between the parties: 
(d)  should weigh the relative prejudice to the parties;   

(e)  enables the Court to protect either litigant:

(f)  Consider whether there is an outstanding appeal; and

(g)  used to allow sufficient time to a judgment debtor to prosecute a counterclaim against the judgment creditor: 

· While a delay in the collection on the judgment may have the effect of re-writing the fundamental terms of the lease and deprive the Crown of its contractual right under the lease, there were special circumstances requiring the court to exercise its inherent jurisdiction and its jurisdiction under Rule 42(21)(a). 
· It is necessary to exercise that discretion in order to do justice between the parties, in order to protect Mr. and Ms. Lau until the Court of Appeal can make a determination of their entitlement to relief from forfeiture, and in order that this Court can determine their rights under the Misrepresentation Action.

· While a sale of the property was perhaps inevitable, it was clear that the Crown had a first charge against the proceeds for tax and lease arrears, so they can register their judgement against the property and be sure that they will eventually recover, and they are still owed the rent that is outstanding as a debt.

· On the other hand, if the property is sold now in the depressed market, the Laus will lose their entire investment.

· There was no evidence that the band members were suffering as a result of the Laus' non-payment of rent.  

· However, the court lacked jurisdiction to grant relief from forfeiture once that had already been granted on earlier non-payment, but forfeiture will be delayed.

Chapter 4 – Information acquisition (4001)

BCSC Rule 42A ( examination in aid of execution (EIAOE). 
Can subpoena to debtor proceedings under 42(23), but only when you have a money judgment, see the wording. Then what happens next is defined by 42(24) onwards, and basically the debtor is examined by a court official, so this is different to EIAOE.
SCC ( Payment hearing under Rule 12.

EIAOE is useful but does not create binding order to pay. 
Liable for contempt if debtor does not attend EIAOE.

Examination in aid of execution (4002)
· Can first search land titles and PPSA registries. 
· 42A(9) defines judgment creditor such that that EIAOE is not limited to money judgments, so can use it to get information if mandatory injunction or custody sharing order is not being obeyed. 

· Must arrange to have the EIAOE at the court reporters office.

· Rule 42A(2) ( can examine debtor, and officer or director of debtor in the case of corporation, and do not need court permission to do so. 

· The procedure during EIAOE is the same as E4D, Rule 42A(6) says which part of Rule 27 apply.
· Compel attendance by serving notice under s.27(16), but unlike E4D, cannot serve the solicitor of the party you want to examine. 
· EIAOE takes place in registry nearest the debtor.

· If want to examine him both as individual and as director of the corporation, specify that, else may only answer questions in one capacity.

· Debtor being examined must bring documents, is allowed counsel, is c-e format, broad relevance (Rule 42A(1)), can require debtor to inform himself. Can apply to court for ruling on the validity of objections. 

· If want to EIAOE a person outside BC, then must apply for leave of court, and give notice to the debtor that you will be applying for such leave, but can serve the debtor’s solicitor.

· 42A(4) ( can examine person other than the debtor, useful for fraudulent preference cases. Must apply for leave, should have affidavit saying why you think it is necessary, quoting from the EIAOE of the debtor where helpful. 
· Can examine a debtor’s spouse under 42A(4).

· 42A(5) – if debtor is not obeying your request to attend, or is not cooperating in other ways, you can get a court order. Must file notice of motion with supporting affidavits. Then liable to contempt if do not obey.

· If get order for foreclosure, there is a redemption period. But the order is a judgment, so in the meantime you can EIAOE the mortgagor to find out if they have other assets you could recover on more easily. 
· Rule 2(5)(a) and Rule 56(4) in combination make it contempt of court to fail to attend EIAOE. Contentious whether “E4D” in 2(5)(a) covers EIAOE, so may want to get a 42A(5) court order first.
· In contempt proceedings the liberty of the debtor is at stake, so rules must be strictly complied with before will find contempt.

· If debtor is a corporation, contempt may lead to imprisonment of director and/or fine against corporation.

· Rule 56(7) ( If bringing motion for contempt, then must serve the debtor 7 days in advance with notice of motion.

· Rule 56(7) ( Unless get a court order, can only examine once per year, but can use 27(23) to adjourn instead of end the EIAOE.
· Rule 42A(7) ( transcript from EIAOE can be used in the same or subsequent proceedings. Useful if examining under 42A(4) and then going to bring fraudulent preference action against the person being examined.
· 42A(8) ( creditor can recover costs for the EIAOE from the debtor. 

Subpoena to debtor (4008)

· Rule 42(23) – (46) allow for examination of debtor by an examiner.
· This is used when the creditor knows of the debtor’s situation, so EIAOE is not required, but the debtor is not willing to pay.

· This is more powerful than the EIAOE, but is only for money orders. 

· Must fill out subpoena in form 51, and have an affidavit saying that debtor is not paying and that no writ of execution is outstanding. 
· Endorsement on the back of the subpoena must show: debt, amount paid, dates of payment, costs incurred, interest.

· Rule 42(25) ( sheriff must serve 7 days before hearing.

· Technically, it is a “hearing”, not an “examination”.

· Hearing is typically before registrar or master.
· Scope is set by 42(26) and is more limited than EIAOE. Covers only financial matters.

· The examiner may take over the questioning, so the creditor may not get all his questions answered.

· Notice of hearing must say that debtor will be examined as individual and as director of corporation if want to examine in both capacities.

· 42(28) ( witnesses can be called and c-e’d, but need leave of the examiner.

· If afraid that the examiner may make an order the creditor does not like, then can ask for an adjournment under 42(29).

Sending the debtor to jail

Method 1

· 42(30) If debtor does not attend, or does not cooperate, the registrar or master can give the creditor a note to take to a judge who will order committal if satisfied that the debtor was properly served with notice of the original hearing. [Do not need to give notice for the appearance before the judge to ask for the committal].
· 42(31) ( if creditor does not show, examiner may give debtor costs which are deducted from the debt.

Method 2

· 42(32) ( if debtor unreasonably neglected or refused to pay, or fraudulent preference, can again send the creditor to judge with a note. So is possible to be imprisoned for non payment of a debt.
· 42(33) ( registrar or master can make order for payment by installments and this has the force of a court order. 

Method 3 – the most common

· 42(34) ( if debtor does not obey the payment order of the registrar or master, and creditor issues a notice of motion in form 52 and supporting affidavit claiming default, and sheriff serves the debtor with notice of motion.  As always for committal application, the order must be served by the sheriff and must include the witness fee and travel expenses [presumably these get added to the debt].
· 42(35) ( If court satisfied that was a breach w/o good reason, then can send to jail for up to 40 days. Typically 10 days.

· When the order for committal is issued, it is up to the creditor to enforce it by handing it to the sheriff. Order is good for one year. Will have to pay some costs, including $10/day for prison for the debtor.
· 42(39) ( sheriff can arrest the debtor and bring him before the court. At that point the court can stay the execution, set the matter over until a later date, or send the debtor to jail as specified in the committal order if he does not pay.

· 42(42) ( creditor can request the discharge of the debtor at any time.
· Require strict adherence to the rules if want to send the debtor to jail – although mistakes that don’t prejudice the debtor may be overlooked.
Summary

· So can be imprisoned if:

1. Fail to show up (42(30)).

2. Show up, but the examiner finds that you are unreasonably refusing to pay (42(32)). 

3. Fail to pay the specified installments (42(34)).

· Note: when is an application for an order of committal, the affidavit cannot be based on “information and belief”, it must be based on hard facts.
Execution by writ of seizure and sale (5001)

· Consider
· Type of asset.

· Nature of the judgment debtor’s interest in the asset.

· Location of the asset.

· Historically were a number of writs that would allow execution, now only have the writ of fieri facias de bonis, which is called fieri facias or fi.fa in FGL and order /writ of seizure and sale in PGL.

Vancouver A&W Drive-Ins v United Food Services (5002)

Facts:
D (Kormarnisky) has made no effort to pay on the judgement that the P has.

D has made contributions to RRSP with a trust company. The RRSP has enough money in it to fully cover the judgment, P knows this from the EIAOE.

This was a self-administered RRSP: i.e. D could tell trustee what to do with the investments.  
D’s wife is the designated beneficiary in the event of his death before maturity.  D may order trustee to change investments, may change trustees, or appoint a different beneficiary.    

D can withdraw funds at any time, and does not need the trustee’s permission to do so.

P has tried to recover from D in various ways but has failed. 
The trustee said that the RRSP could not be garnished, and the sheriff refused to execute a WOSAS on the funds. So the P went to court for advice.

Issue:
Can the RRSP be garnished?
Can the RRSP be executed against using a WOSAS?

Should an equitable receiver be appointed?

Held:
Funds in RRSP are not subject to attachment by garnishing order b/c self-directed RRSP is a trust, not a debt. 
Also held that a writ of seizure and sale is not applicable b/c it only applies to stock in BC companies. 
But did appoint an equitable receiver to sell the assets and distribute the cash.
Ratio:
Court said that an RRSP is an ‘effect’ under s.55 COEA and capable of garnishment under writ of seizure and sale  
Discussion:
Can the RRSP be garnished?

· There is no doubt that regular bank deposits do create a debtor creditor relationship and such deposits can be garnished.

· RRSP here is a relationship of trust, not of debtor creditor, and cited authority to the effect that just b/c a demand can be made for the trust funds that means that it is a debtor creditor relationship.

· Court holds that b/c the funds in RRSP are in trust, there is no debtor creditor relationship and so the funds are not subject to attachment by garnishing order.  
Does the D have an interest in the funds that would allow execution on the fund?
· The funds in the RRSP are “property”.

· Issue of whether can execute on property if the D only has an equitable interest in that property. 

· The D only has a beneficial (equitable) interest in the property. 

· S.49 has since been repealed, and replaced with s.55, but the old s.49 said that “all goods, chattels and effects of a judgment debtor…are liable to seizure under WOSAS”.
· Court finds that “effects” includes personal property, so includes the funds, so can seize them by WOSAS.
· But then court says that writ of seizure and sale could only apply to stock in BC companies i.e. can only seize shares if corporation in which the shares are held is incorporated in BC. Says that this seems to be a strange result, but is what the legislation intended. 

· So can use WOSAS on RRSP, but not in this case b/c of what is in the RRSP.

Can the P recover using equitable execution?
· Can consider appointing an equitable receiver when it is not possible to recover by garnishing (b/c in trust) or by WOSAS (b/c shares are of a corporation not in BC).

· Court of Chancery is the one that originally had equitable jurisdiction.

· Will not allow equitable execution when execution at law is available, and the judgement creditor must show that such is the case.

· Here the creditors have shown that cannot recover under law, and that the D has personal property which should be available for execution. 

· Rule 42(5) says that an order may be enforce by appointment of a receiver. 

· No point appointing receiver unless there is also an order giving the receiver the power of sale, so make order for sale as well, under Rule 43(1).
Does D have sufficient interest in the fund to allow execution?
· To execute on a beneficial interest, the D argues that the interest has to be fully vested, but that in this case D’s interest is contingent i.e. he will only have rights to the funds when he reaches 71.
· D argues that he himself could not dispose of them (he would have to get the TE to do it), so they are not fully vested.

· D argues that his wife also has an interest, so execution would affect her too.

· But here the terms of the trust agreement allow D to order the TE around. Court says that D could collapse the whole fund at any time, although admittedly he will then have to pay tax on those amounts.
· Wife does have a contingent interest i.e. if D dies, but she is not that important b/c the plan may not even be in place at the time of D’s death – D’s power to revoke the entire fund means that her interest is not that significant. 

· If the trust is irrevocable and there is a contingent B, then have to get that B’s consent, but where there is an express power of revocation, as there is here, then you do not need to get the contingent B’s consent.
· A judgment debtor cannot be permitted to shelter from his creditors, assets over which he has the undoubted power of disposition, by reliance upon a designation of a contingent interest which designation he has the unrestricted power to cancel. 

· D argues that revenue Canada also has a contingent interest, and that its consent is also required, court rejects this, just have to pay the tax whenever it is dissolved, revenue Canada does not have to agree to when that is.

· Nothing in the Income Tax Act prevents dissolution at any time.

· Distinction between fund that cannot make payments before maturity (which this is) and plan which cannot be terminated before maturity (which this is not). This tax provision is so that if you want to start taking money out you have to take it all out and then have to pay large tax and lose the entire benefit – they are trying to encourage saving for retirement w/o allowing people to abuse the provisions. 

· So court finds that the interest is fully vested, and can be terminated at any time by D. 
Policy arguments
· If you are a member of the Canada pension plan or other statutory schemes, then your pension is protected from execution. Argument that should allow similar protection for private RRSP’s on policy basis.

· But strong policy saying that debtors must pay debts. 

· Legislature can protect such RRSP’s if they want, but they have not yet.
· Note that the tax comes off the RRSP (is withheld) before the creditor gets what is left.

Should the TE be given solicitor client costs? 

· No, was not defending the actions of the TE in administration of the trust. This is not a claim by a B that the TE feels the B should not be entitled to.
· The TE has no duty to protect the fund from legitimate claims of creditors.

Judgment

· Appoint receiver of the interest of D and give order to sell

· Receiver to sell and then make payments to revenue Canada, then to the TE for the amounts due under the contract, then pay the judgments and costs of the P’s.
Problems with this decision (from old can – not sure all of these make sense to me):  
1. RRSP’s ARE subject to garnishing orders. The beneficiary can take the money out of the RRSP at Any time before they turn 69. 

2. RRSP’s are Intangible and are not ‘effects’ under s.55 b/c the writ of seizure and sale ONLY applies to tangible chattels to be in effect 

3. A&W Court does not mention s.3 (1) COEA which says that an equitable execution can be ordered over a Trust i.e. they did not have to go through the long analysis they did.
4. A&W Court does not mention s.58 COEA: RRSP’s qualify as ‘securities for other money’ and ( subject to a writ of seizure and sale in THIS section 

Bank of BC v 2252280 (5024)
Facts:
Plaintiff had judgment against D.

D had RRSP in the form of a cash deposit.

P applied for a declaration that the proceeds of the RRSP are subject to seizure and sale.

s.49 (now s.55), s.52 (now s.58) and s.56 (now s.62) of COEA are relevant.

Issue:
Can RRSP be seized under s.55?
Held:
No, not under s.55 but maybe under other sections, although that is not actually decided in this case. 

Ratio:
Said that the A&W case is wrong b/c it said that RRSP is tangible. RRSP are intangible and can’t be subject to writ of seizure and sale.
Discussion:
· At CL could not seize intangible property. 

· RRSP’s are incorporeal (intangible).

· P argues that “effects” in s.55 covers RRSP, attempting to rely on Vancouver A&W.

· Court finds that s.55 is only for tangible items, points out that the closing words of s.55 do not refer to “effects”.
· Says that s.55 codifies the CL.
· So finds that RRSP’s are NOT subject to seizure and sale under s.55 COEA (intangible property is not included under s.55). 
· Finds that s.58 covers intangible property, so if “effects” in s.55also covered intangible property then s.58 would be superfluous, which it cannot be. 

· s.58 COEA … “any sheriff shall seize and take any money….other securities for money”. Suggests that the P may be able to seize (but not SELL) RRSP’s b/c RRSP’s may fall w/n the category of intangible property that is allowed to be seized but not sold.  
Notes from old can
· s.58 WOSAS is the usual method for executing on RRSP today, though not sure why – Sheppard says garnishment is the way to go

· RRSP could be exempt under s. 54(2) of the Insurance Act

· If you establish your RRSP with an insurance company

· When you reach 69 you have to take out RRSP money

· If you do this through an annuity, then this is included within concept of life insurance

· Therefore, if you go to insurance company to establish RRSP and make it payable as an annuity to a beneficiary (other than yourself) when it matures, the funds are exempt from creditors.Re Sykes case established this principle in BC

· Proposals to exempt locked in RRSPs, though not law yet

Mortil v International Phasor Telecom (5026)
Facts:
P got default judgment.

Sheriff seized computer program under WOSAS.

D only ever sold the program with a user license agreement. 

D concerned that secret will be out if the program is sold w/o license, and argues that the computer program and instruction manual were not liable under s. 49 of the Court Order Enforcement Act to seizure and sale under a writ of execution. 

Issue:
Whether a computer software program incorporating a trade secret is exigible for execution purposes.
Held:
The application was dismissed and the software program was ordered sold.
Ratio:
Can order sale of assets incorporating intellectual property, but conditions may be attached.
Discussion:
· Cannot seize intangibles under s.55. So cannot seize IP itself. 

· S.58 of the act does allow seizing of intangibles, but no case where IP has been seized under that section.

· A computer software program incorporating a trade secret was exigible for execution purposes. 

· Can seize the program under s.55 like any other corporeal asset.

· Having regard to the trade secret in this case, the sale of the program would be conditional upon any purchaser entering into a trust agreement with the defendant concerning non-disclosure and prohibition of unauthorized use. 

· If the purchaser wants to also purchase the IP rights when they purchase the program that has been seized, then they will have to negotiate the price with the D, [not the sheriff it seems].

Note on the law and equity act (5028)
· At CL, as soon as the writ of fieri facias was issued, the goods were bound, but that has been changed by s.35 of the L&E act.
· S.35 says that title to the goods is only affected when they are actually seized, and that BFPFVw/oN takes good title.

Lloyds and Scottish Finance v Modern Cars and Caravans (5029)

Facts:
· Sheriff executing a writ of fieri facias, entered a caravan occupied by the judgment debtor and his wife, and produced and read out his warrant of execution. The wife signed a form of claim to the caravan and the debtor confirmed the wife's claim. Both of them refused the officer's request to sign a walking possession agreement [I think this means that it is seized even though it is left with the debtor]. The officer then told them that the caravan must not be moved, handed them a card stating that the sheriff held an execution against the debtor, and left. Between Apr. 18 and May 15, the sheriff's officer visited the site on nine occasions to satisfy himself that the caravan was still there. 

· On May 18, the defendants, who were caravan dealers, and who had then no notice of the issue of the writ, bought the caravan from the debtor and removed it. 

· On May 24, after they had been informed of the writ, the defendants sold the caravan to the plaintiffs, who were hire-purchase financiers, as part of a hire-purchase transaction. 

· The contract of sale included an express warranty that the caravan was the defendants' sole unencumbered property. 

· On June 7, the sheriff seized the caravan from the hire-purchaser, who consequently paid no instalment to the plaintiffs under the hire-purchase agreement and stopped his cheque to the defendants for the initial payment. 
· The defendant started an action (interpleader proceedings) against the P, but then abandoned it. 

· The plaintiff purchasers of the caravan now sue the defendant dealers for damages in the form of costs in defending the interpleader proceedings, and the money paid for the caravan which they had not yet recovered. 

Issue:
Had the seizure of the goods been abandoned?

Held:
No, abandonment depended on an intention to abandon being shown by the evidence, in this case the subsequent visits by the sheriff indicated that there was no abandonment. 
Discussion:
· Was there ever a seizure? There need not be physical contact between the sheriff and the goods, nor does such contact amount to seizure. Being on the premises and intimating your intention to seize will be seizure, even if property is large and goods are scattered. But you must indicate that you are seizing, cannot just demand the debt. Any act that if done without the authority of the court would be trespass to the goods, will be seizure. 
· In this case there was a valid seizure.

· Sheriff could not tow it away with them inside, had no right to camp outside. That they did not sign the walking possession is not fatal to the seizure.

· Seizure and abandonment are questions of fact.

· The 9 visits paid by the sheriff in this case indicate that he did not intend to abandon.
· The defendants were in breach of their express warranty that the caravan was their sole unencumbered property

· s. 12 * of the Sale of Goods Act, 1893: "In a contract of sale, unless the circumstances of the contract are such as to show a different intention, there is --... (2) An implied warranty that the buyer shall have and enjoy quiet possession of the goods: (3) An implied warranty that the goods shall be free from any charge or encumbrance in favour of any third party, not declared or known to the buyer before or at the time when the contract is made".
· The caravan had been effectively seized under the writ of fieri facias on Apr. 14, and that seizure had not been abandoned before the sale to the plaintiffs, since abandonment depended on an intention to abandon being shown by the evidence, there being no distinction in this respect whether the question arose in relation to the execution creditor or in relation to third parties, and, on the facts, the sheriff's officer had no intention of abandoning his seizure.

· In this case an actual seizure had been effected.
Notes (5036)
Execution against partnership property is controlled by s.26 of the Partnership Act RSBC:

26 (1) A writ of execution must not issue against partnership property except on a judgment against the firm. 

(2) The Supreme Court within its territorial jurisdiction, may, 

(a) on the application by summons of any judgment creditor of a partner, make an order charging that partner's interest in the partnership property and profits with payment of the amount of the judgment debt and interest on it, and


(b) by the same or a subsequent order appoint a receiver of that partner's share of profits, whether already declared or accruing, and of any other money that may be coming to him or her in respect of the partnership, and direct all accounts and inquiries, and give all other orders and directions that might have been directed or given if the charge had been made in favour of the judgment creditor by the partner, or that the circumstances of the case may require.


(3) The other partner or partners is or are at liberty at any time to redeem the interest charged, or, in case of a sale being directed, to purchase it.
See Duncan v Anderson
Silva v British Columbia (5037)

Facts:
TJ found D Sheriff liable in negligence in insuring the P’s vessel.  
The vessel was seized by the Sheriff for unpaid income taxes.  
The Sheriff insured the vessel in his name but failed to implement recommendations by marine surveyors on which the validity of the insurance depended e.g. install fire extinguishers and a pump for if the boat starts taking water.  
The heater ran out of gas, some pipes froze, caused damage i.e. crack just above water line, then it snowed and the vessel sat deeper in the water, started taking water, the vessel sank and the insurer denied coverage, treated the policy as void and returned some future premiums.  
The plaintiff had told the Sheriff that he did not want coverage.  
The trial judge found that the Sheriff breached his duty of care to the plaintiff in failing to provide him with the information regarding the recommendations and that this failure resulted in a denial of coverage and a consequent loss to the plaintiff. 

TJ based finding on the fact that P installed fire extinguishers as required by the insurance, and so the P then thought that the boat was insured. TJ said that sheriff was under a duty to tell the P of all of the requirements for insurance, and breached that duty. 

Issue:
Is the Sheriff liable to the P?
Held:
No.
Discussion:
· This was a “walking seizure” which is when the debtor retains possession. 

· The debtor executed a “notice of man in possession” agreement to confirm the walking seizure.

· D told the P that he was insuring the vessel. 

· P actually told the D that he did not want the vessel insured b/c he could not afford it.

· BCCA says that the P never believed before the sinking that he was insured, although he may have thought that the boat itself was insured. 
· BCCA says that the Sheriff never assumed a duty to the plaintiff to insure the vessel nor did the evidence support as conclusion that the plaintiff relied on the Sheriff to insure the vessel. Need an assumption of responsibility and reliance to make the D liable, neither of those occurred here. [My note - Since when was reliance an element of negligence?]
· Furthermore, the loss was a purely economic loss and the plaintiff had to bring himself within a special category of negligence. [My note – I do not see how this is PEL, the boat remained in the possession of the P, and the court calls it “the property of the P”, so if P’s boat sank, how can that be PEL]. 
Re Boyce (5044)
Facts:
P registered a certificate in Federal Court certifying indebtedness to Crown for payments under the Income tax act, Canada pension plan and the Unemployment insurance act.
A writ of fieri facias was issued and served on the Bank, but the Bank refused to allow access to safety deposit box unless a "drilling order" was obtained as was usual practice at Winnipeg.

Issue:
Is a drilling order required?
Held:
No
Ratio:
All you need is a WOSAS and then the bank must drill open the box. 
Discussion:
· "Drilling order" not required in addition to writ of fieri facias.

· Nothing new to be addressed by Court when sheriff instructed to obtain contents of safety deposit box.

· Bank argued that if the box is empty then the sheriff will be trespassing, relied on Eccles v Bourque as authority, but court rejected this and held that sheriff not trespassing if the box is empty.

· Law on civil process is as follows: can legally enter to search for goods to seize, but must not gain entry by force against the will of the debtor or such stranger. Cannot ever break down the door or other forced entry through the perimeter, but once you are in, then doors to rooms, cupboards, trunks may be broken open in order to complete execution, do not even have to ask for the internal doors to be opened.  
· Normally if the debtor has hidden himself or his goods in a friends house, then can break down the door and the legality of the entry will be determined by whether you actually find the debtors property. But this does not apply to a safety deposit box b/c the only way to enter is by force. 
· Writs of fieri facias sufficient to authorize sheriff to gain entry to safety deposit box. 

· Bank, as third party, justified in insisting upon indemnification for cost of drilling and restoring box to usable condition.
Cybulski v Bertrand (5049)

Facts:
Cybulski, P, was injured in a car accident and obtained a judgment ($140K) against Bertrand, the credit company and Canada Post, as well as an order for pre-judgment interest and costs. 

Cybulski provided a writ of seizure and sale to the bailiff who seized vehicles owned by the credit company and leased to Canada Post.  
In the accident P was injured by Bertrand, who was employed by Canada Post and driving a car leased from Newcourt. 

D’s sought special costs relating to P’s execution proceedings.  
D’s asserted that the vehicles were exempt from seizure and that the execution proceedings were unnecessary because payment was forthcoming.  

The letter P sent giving the bailiff instructions to seize, said that the bailiff was not seizing Canada Post property, but property of the car lease corporation that was on lease to Canada Post. 

The P was annoyed b/c the D had been very uncooperative at trial, and now had no more patience. 

A brief stay of execution had been obtained by the D in an ex parte application. However, the bailiff had already seized the vehicles from Canada Post. 

Then the bailiff also wanted the statutory fee for the WOSAS, attendance fee, poundage and mileage. 
Issue:
Should an order requiring P to bear all costs associated with the seizure by the bailiff and an order setting aside the writ of seizure and sale be granted?

Held:
Yes. The bailiff’s fees will be paid by P and D gets party and party (not special) costs for the applications to grant and then set aside the stay of execution. 
Discussion:
· In an earlier letter the D had told the P counsel that s.29 of the Crown Liability and Proceedings Act forbids execution against the Crown, and that Canada Post was an agent of the Crown under s.23 of the Canada Post Corporation Act. 

· Rule 42(21)(a)(i) gives the court authority to stay execution.

· s.113(3) of the COEA says that if the seized property is not sold, then the sheriff is still entitled to receive fees as he would have had the items been sold.

· The court has inherent J to stay execution even though the Rules and the Court of Appeal act also give it J.

· But the issue here is not whether the stay was valid, but whether the P should be made to bear costs b/c the execution proceedings taken and the expenses incurred were unnecessary. 
· P commenced a belligerent and overly aggressive course of action in order to recover the balance owing on the judgment.  
· In this case the amount was paid in 13 days, that is even before the appeal period is over, and must expect some delay from a R corporation which is so big.

· An order striking out the writ of seizure was justified and this is allowed under Rule 19(24).
· “Property of the Government, while in its possession and employed in or devoted to the public service, is exempt from judicial process; and the exemption extends not only to property owned by, but also to property such as a ship under charter to, or employed by, the Crown”.

· War v. Wynne, [1905] 2 K.B. 845 extend the immunity from execution to include not only execution against property leased to or in the possession of the Crown but also to execution against the assets of the Crown which may be leased to another. 

· When the Crown is in possession of property as owner or as tenant or as lessee, that property cannot be seized.  This is the case notwithstanding that the Crown does not own the property.  The seizure of property that is essential to the organization and operation of a public service could cause intolerable interruptions in that public service.  

· It is clear that vehicles that are in the possession of Canada Post are essential to the operations of that corporation.  Those vehicles are immune from seizure.

· So the motion by the P to have the stay of execution set aside was not only unnecessary in the circumstances but also unsupportable at law.   
Canadian Mutual Loan & Investment Co v Nisbet (5063)

Facts:
P recovered on a mortgage that it had from D, the security was the life insurance policy of D.
D had whole life insurance that was fully paid up

D got into financial difficulties and CML got judgment against him

CML wanted to use s.58 to execute on life insurance policy

Issue:
Is the life insurance “other securities for money”?
Held:
Yes, but only b/c it is a paid up policy. 
Discussion:
· Weeks v Frawley: Term of life insurance provides payment to beneficiaries in case of death; nothing there that creditor can seize ( conditional on death.

· But in this case it was a policy that only required 10 payments and those had already been made ( the court distinguishes between paid up policies and polices requiring further payments, how can the sheriff seize if payments still need to be made, who will make them then?

· A paid up policy can be a “security for money”.

· If the sheriff could seize a security for money that becomes payable on some event other than the death of the ID, why can’t he seize a paid up policy which is triggered on the death of the insured? ( no reason!

Notes from old can

· Life insurance of this type might be harder to sell because of its vulnerability to creditors

· Insurance companies lobbied gov’t and got exemption for whole life policies ( Insurance Act, s. 54, p. 9-1 ( if you comply with s. 54(2) and describe as the beneficiary someone other than your own estate (spouse, child, grandchild or parent) then you are exempt from execution on the policy during your lifetime. This section can also be used to exempt RRSP  Term insurance is exempt at death under s. 54(1) as long as your own estate is not the beneficiary

Re Patmore (5066)
Facts:
Dr. Patmore (P) in financial trouble and so borrowed money from BMO to pay his obligations

BMO took as collateral stock (in bearer/street form) in International African American Corporation. P did not assign the shares to BMO, just gave them to BMO in street form.
P pays BMO back in full but still  owes other creditors

Stock held by BMO released, but BMO not sure who to give share cert to (P or other creditors)

BMO put share cert into court registry under Trustee Act (interpleder) to let creditors decide who would be entitled to shares; question of priorities or ranking

Issue:
Was the application for charging orders made on the shares in trust account of the court the correct way to proceed in this case?
Held:
Yes. 
Ratio:
Unregistered security in street form allows any holder right to buy/sell/trade security (ie. to Bearer). 
Discussion:
· First issue is whether can execute on shares since they are shares in a corporation which is not incorporated in BC i.e. the corporation in this case is incorporated in Delaware. Court says that b/c they are in street form they can be the subject of a WOSAS. Street form shares are treated the same way as regular cash, and clearly regular bank notes can be seized by WOSAS.

· However, cannot use writ of seizure and sale to execute on property of court, so in this case can’t use writ, have to use equitable charging order, although had BMO kept shares writ could have been used against BMO to take shares.

Notes from old can
· Court of equity created equitable charging order – apply to court for order nisi creating an equitable charge on $; applied ex parte; serve doc in court & Patmore; wait 6 months 
· First in time, first in right when it comes to who has rights to the money now in court. 
· Have to get judgment in order to get equitable charging order (order nisi), six months later apply for order absolute, first one to do this gets first dibs at money (Brereton v. Edwards, p. 5-67)

Bank of BC v 2252280 (5070 – this is a different judgment than the one on page 5024)

Facts:
Plaintiff had judgment against D.

D had RRSP in the form of a cash deposit.

P applied for a declaration that the proceeds of the RRSP are subject to seizure and sale.

s.49 (now s.55), s.52 (now s.58) and s.56 (now s.62) of COEA are relevant.

Issue:
In the first judgment the court found that the RRSP could not be seized under s.55 b/c was intangible and s.55 only applies to tangible property. Now the parties ask whether a WOSAS under s.58 can be used to seize the RRSP. 
Held:
Yes. 
Discussion:
· Sheriff argues that can garnish RRSP, but that cannot use WOSAS.

· An RRSP is intangible so would not be subject to seizure under CL.

· Court says that if holder of RRSP demanded the RRSP, then the bank would have to comply, so bank is not really a TE.

· Court finds an RRSP more like a term deposit than a trust.

· Finds the RRSP to be included in the term “other securities” in s.58.
· Court found support for this in bankruptcy law. 

Associates Finance v Webber and Dixon (5071)
Facts:
P got judgment for 5K and D was EIAOE. 

Private/closely held company, non reporting

The plaintiff, AF, is creditor and the D had shares in two small family companies which had strict share transfer restrictions. In order to sell shares, have to have consent by other shareholders and in this case other shareholders don’t want to consent to sale of W’s shares.

W could sell shares, but first had to offer them to existing shareholders. Also, directors have to consent to any transfer before registration effected. AF wanted to get at shares but other shareholders wouldn’t give consent; shareholders block execution on shares.
Also, D said shares didn’t fit under ss. 64, 65 because shares were not transferable because they were subject to restrictions
Issue:
Could shares be seized and sold?
Held:
Yes. 
Ratio:
If there are restrictions on the sale of shares (such as director approval of the purchaser), those will not bar the forced sale, although requirements such as first right of refusal must be followed.
Discussion:
· s.17 – 23 of the then Execution Act are now s.63 – 68 of the COEA.

· Previous BC cases held that you cannot get a charging order against shares in a privately held corporation, b/c you can, under the statute, seize such shares, and charging orders are only available when there is no other option under the act.
· [When judge bases decision on two reason, you cannot just pick one as obiter, both are “reasons”].

· Re Goodwin v Ottawa & Prescott Ry: mandamus issued forcing the corporation to transfer shares seized by the sheriff. 

·  The transfer by the bailiff will be valid if it would have been valid if done by the owner of the shares. So if there is a right of first refusal which must be given, then the bailiff must comply with that.
· The judgment creditor has no more rights than that of the debtor from whom the right is taken, unless he can point to a statute giving him greater rights.
· The word “transferable” in the statute is given a broad meaning. 

· Judge cites previous studies on the word transferable which conclude that if there are restrictions on transfer, the stock is still “transferable”.
· At CL there was no right to execute against shares, it is a statutory right, and the English statute first giving this right is part of the law of BC (English Law Ordinance, November 19, 1858) unless it has since been modified in BC. 

· “The Execution Act was intended to overcome the obstacles confronting creditors resulting from the cumbersome procedures required to be followed in respect of charging orders granted pursuant to the Judgments Act”.  

·  “Execution” does not mean just seizure, but seizure and sale.

· Sheriff must “seize and sell, in accordance with the articles of association (save those articles which absolutely prohibit transfers at the discretion of the directors by which he is not bound)”.
· Appreciates the desire of some SH’s to remain a closed group, but “that it must have been the intention of the Legislature to infringe on the alleged right to remain a "closed" group”, and besides, they have first right or refusal.
· “The modern trend of our jurisprudence is to, where possible, prevent the use of restrictive corporate devices which have the effect of defeating the rights of creditors.  The right to remain a "closed" corporation is a privilege granted by the Legislature, subject to a condition imposed by the same Legislature that the shares held by a judgment debtor may be seized and sold in execution proceedings and that the purchaser of the shares has the right to become a registered shareholder”.

· “The judgment debtor should not be entitled to evade his creditors by merely stating:  “As a director of Grenada Lands Ltd., I decline to permit the transfer of my shares to the person who purchased them from the Sheriff” ”.
AARC Enterprises v Grimwood (5085)
Facts:
D was a shareholder in Grimwood Sports.  P had a judgment for $65K +costs.  

P invoked R.42(1) and caused the registrar to issue a writ of seizure and sale for the shares requiring them to be sold at a public auction or by tender. 

The sheriff seized the shares, served the company with notice that the shares were seized, and gave notice of sale, though there is no evidence as to how or to whom the notice was exhibited. There were only 2 tenders, the higher one being from D’s wife for $2001 and the other from a major shareholder in the company – the sheriff adjourned the sale. 

P applied under R.42(22) and R.43 for directions from the court. 

Issue:
The D applies for an order that the shares be transferred to his wife as she was the highest bidder, should the shares be transferred?
Held:
No, court held that the sheriff was not obliged to accept the highest bid if it is too low. 

Discussion:
· Comments that the facility for the seizure and sale of shares does not really work for private corporations where there is no market for the shares. 
· But the court said that the notice facilities under the bankruptcy act could be used b/c in this case there may be some willing bidders out there who did not receive notice the first time around. 

Smith v Hamelin (5087)

Facts:
Interpleader proceedings for determination of priority among multiple claimants of shares belonging to a defendant.  
D, who was a major shareholder of SM, delivered two share certificates to the plaintiff law firm as security for future legal fees.  
At the time he did this a cease trading order issued by the securities commission enjoining him (and in fact everyone) not to deal in the shares of SM was in effect.  
Before the law firm rendered its first account, two creditors of the defendant had obtained judgment against the defendant and served a notice of seizure with a copy of the writ of seizure in respect of the shares first upon the transfer agent of SM and then on the company's registered office (this is how you seize shares i.e. serve the transfer agent / company with notice that they are seized). 

Now the law firm and the creditors all want the shares, the bailiff is confused and asks the court for interpleader relief.

There is a blank space for the transferee on the power of attorney attached (already signed by the transferor) to each of the share certificates, so they can be transferred to anyone.
Issue:
Does the law firm have an interest in the shares, and to what extent? Were the shares properly seized by the creditors?
Held:
Shares were properly seized by the creditors, but the law firm has an interest in the shares for the work it did before it acquired notice of the seizure.
Discussion:
· Although the COEA is PGL, can use it for judgment from the federal court b/c the federal court act says so.
· D says that had to seize the actual shares. Court finds that s.58 allows seizure of the actual shares, but s.59 allows registration by serving the company with the writ of execution and the notice of seizure. 
· In this case the transfer agent and the registered office were both served, the court takes the official date of service as the date on which the registered office of the company was served.  

· Creditors have agreed to priority between them, so court only has to decide priority between the law firm and the creditors as a group. 

· Creditors argue that law firm could not tack onto its SI after the shares had been seized. 
· D argues that there are special rules for legal fees in CL and equity, and gives authority.

· Court says that it will apply the statute. 

· Tax Creditor argues that s.2 of the PPSA which creates the SI is subject to s.4 and s.4 says that SI under PPSA is subject to SI’s created by other enactments. But the court says that the section of the ITA that the creditor relies on does not actually create a SI, so the creditor fails on that argument. 
· s.20(a) and s.35(6) of the PPSA apply to determine the priorities in this case. 

· The SI of the law firm is perfected, but s.20 and s.35 combined say that that perfected interest is only effective for the advances made before seizure. 
· Court says that “advances” is the giving of value, which means performing the legal services, not the rendering of accounts for services performed. 

· Court said that disbursements were included in “fees” in the retainer agreement and so the SI is also for disbursements before seizure. 

· Under s.35(6)(b)(ii) it is when the law firm got actual knowledge of the seizure that is critical. 

· The delivery of the certificates as security for future legal fees gave the law firm a "security interest" in the shares. That interest was perfected (by possession) when the shares were delivered by the defendant.  

· Accordingly, the law firm had priority over the judgment creditors for the value of its services performed up to the date it acquired knowledge of the respective seizures of the shares.  

· The seizures of the shares by the judgment creditors were validly carried out.  

· The shares were therefore legally seized on the dates of service upon the registered office of SM. 

· The cease trading order did not prohibit the use of shares affected by it as collateral for a debt.  Such a transaction was not a "trade" under the Securities Act – basic interpretation of the wording of the Securities Act. So the creditor’s argument that the SI of the law firm was invalid b/c it was obtained by a trade fails. 

· However, when the law firm requested that the shares be transferred into the name of the law firm since the debtor had not paid the fees, the court held that that would be a trade and so would not order it in light of the cease trade order. 
Peligren v Ajac’s Equipment (5099)
Facts:
The sheriff seized shares of a corporation owned by a debtor. A sale was advertised and the bid of the plaintiffs was accepted. 

The sole director of the corporation refused to record the transfer relying on provisions in the articles of the company giving the directors an absolute discretion to decline to register a transfer and also requiring a member to offer his shares for sale first to other members of the company. 

This was an application for a declaration that the plaintiffs were entitled to be registered as members of defendant corporation and for an order directing corporation to transfer shares. 

Issue:
Should the share transfer by the director be ordered?

Held:
Yes.

Ratio:
Even if the company articles say that the right of first refusal must be given to existing SH’s, that is not the case, they can come and bid at the sheriff’s auction if they want to keep the company closed. 
Discussion:
· The articles said that directors had absolute discretion to refuse to register a share transfer, and did not have to give a reason.

· Articles also required existing SH’s to be given a right of first refusal. 

· Court held that the Court Order Enforcement Act expressly provided that shares could be sold in a similar manner as other personal property. 
· The right of a corporation to remain closed was a privilege granted by the Legislature, subject to seizure and sale in execution proceedings.

· So the right of the directors to refuse to register at their discretion was not valid.

· Furthermore, the shares did not first have to be offered to existing shareholders, if the corporation wants to remain closed, then the existing shareholders can come and buy them from the sheriff sale that is open to the general public. 

· The other shareholder would have a good idea of the value of the shares and so would have an advantage when bidding at the public auction anyway.

Judgements Acts 1838 and 1840 (5102)
· s.69 preserves remedies the creditors may have had at CL.
· So the old English Judgment acts apply in BC. 
· Key passage highlighted on p5103 from the Judgment Act 1840, referred to in class notes, starts out “if any person against whom any judgment should have been entered” and ends “in favour by the judgment debtor….of six calendar months from the date of such order” ( basically says that if the debtor has shares in unincorporated company, then the creditor can get a charging order against those shares. 
Consumer Imagnet Inc v Infinitron International Inc (5105)

Facts:
Imagenet recovered judgment against Infinitron for $114,000. Infinitron was a company incorporated under British Columbia law with its head office in British Columbia.  Infinitron had not paid any amounts under the judgment.  Its only exigible assets were shares in Infinitron Research International, a company incorporated federally but also located in British Columbia. Imagenet obtained a writ of execution against the shares. 

Infinitron did not deliver the shares to Imagenet. 

Imagenet obtained an ex parte order charging the shares of Infinitron Research with the payment of the judgment pursuant to the provisions of the Judgments Act.  

Infinitron argued that the Judgments Act did not permit a charging order against shares in a federal company. 

Now Infinitron International applies for an order setting aside the ex parte charging order.

It also sought a declaration that its interest in the shares was not chargeable under the Judgments Act.  

Imagenet applied to make the order charging the shares absolute or for an injunction restraining Infinitron from selling or dealing with the shares.  

Issue:
Was the charging order valid, and should the order nisi be made absolute?
Held:
P gets the order absolute, and costs.

Infinitron's interest in the shares was chargeable with the judgment.  The shares could be dealt with in British Columbia because that was where the share registry was located.  The shares and the company were in British Columbia.  The Judgments Act did not require that the company be incorporated in the Province. 

Ratio:
Can get charging order on shares of corporation federally incorporated if the corporation has its share registry in BC. 
Discussion:
· Earlier in this case the creditor applied under Rule 43 for an order that the debtor hand over the actual share certificates, and then for their sale. The judge in that application said that the P had to get some authority that Rule 43 can be used as an instrument of execution when the property in question was not the subject matter of a full action before the court – P failed to do so.

· The charging order stated that the “D’s shares in the corporation “stand charged with the payment of $X for the judgment + interest + costs”. The D has 6 months to show cause, else will become an order absolute [upon application, I think].

· Judgment Act is part of law of BC by s.2 of the Law and Equity Act. 
· Debate about how “shares of or in any public company in England (whether incorporated or not)” should be interpreted in BC. 

· P says just replace England with BC.

· COEA is only applicable to shares of incorporated company in BC. 

· [note: Rebane pointed out in class that not clear that the company must be incorporated in BC, but could be just that it is an incorporated company “in” BC i.e. with sufficient connection to have J over that corporation].
· Judge said that it was a question of statutory interpretation b/c the parties did not argue the case on a constitutional basis, and the Judgment Act was passed in a unitary state. 
· “In England” could refer to the shares, the company, or both ( is vague.

· Court says that the order nisi charges the defendant’s interest in the shares. 

· Not clear where the share certificates are, but the share registry is in BC, so the shares are “in BC”.
· Head office is in BC – statute does not say that have to be incorporated in BC. 

· CBCA says that seizure is not effective until have possession of the security interest, but the court says that a charging order is not a seizure, so D fails on this argument.

· The order absolute “charges absolutely the interest of the D in the shares of the corporation with payment in $X”.
Re Lee and Rathsburg (5117)

Facts:
P got judgment and then a WOSAS and sheriff seized car. 7 says later D told the sheriff that he wanted the car exempted under s.25 (now s.71 – I think).
Confusion b/c s.73 of the COEA says that the debtor must, within 2 days of seizure, select which goods he wants exempt. Does not say when you have to tell the sheriff by.  
Also D argues that you only have to do the selection if items exceeding your exemption amount are seized and you have to decide what you will keep and what will go. D says that if the items are less than the exemption amount, then you just have to tell the sheriff in reasonable time, and 8 days is reasonable. 
Section 25(1) of the Execution Act, R.S.B.C. 1960, c. 135, provides an exemption of $2,000. 

s.26(2) permits a debtor within two days of the seizure of goods to select exempt goods.
Issue:
Do you have to claim what you want to keep within two days of seizure?
Held:
Yes. 

Debtor must claim the exemption within the two days, regardless of whether or not the value of the goods exceeds $2,000.
Discussion:
· Seizure of a motor vehicle worth $500, the debtor will lose the benefit of the statutory exemption unless he specifically claims it within the two-day period. 

· Was argument about whether there was a distinction between “exemption” and “selection” in the act. i.e. is claiming your exemption the same as selecting what you will keep?

· Court says that it is not up to the debtor to guess what the D wants to keep, or even if the D wants to claim the exemption at all – D must get onto it within the 2 day period. 

Execution against land (6001)

· Don’t use WOSAS b/c have the land title system, see s.80 of COEA.
· Have a process of registering against title. 

Re Execution Act, Re Schiava’s Judgment (6001)

Facts:
None given.

Issue:
Is the judgment creditor required to execute on goods before land?

Held:
No.

Discussion:
· In BC you cannot issue a single execution against land and goods. 

· Unfair to creditor with large judgment to force then to seize goods, and then have to seize land anyway to recover the rest of the judgment. 

· Order nisi is not an order for the sale of land, but an order for an inquiry. 

· If the debtor would rather lose goods than land, he can sell the goods and pay the judgment. 

Butler-LaFarge Ltd. v Lowe (6002)

Facts:
P recovered judgment and caused the judgment to be registered in the appropriate Land Registry Office. 

Thereafter, a mortgage was registered against the lands in question. P failed to renew registration of her judgment within two years as required by s. 36 of the Execution Act, R.S.B.C. 1960, c. 135. 

At a later time P commenced proceedings for the sale of the lands pursuant to s. 38 of the Act and registered a lis pendens against the title pursuant to s. 44. 

The mortgagee thereafter commenced foreclosure proceedings joining both the owner and P as defendants. 

Mortgagee applied for an order nisi and of foreclosure and for P to be struck from the action b/c the judgment had expired and so P had no interest. 

Issue:
Does P have an interest and if so was her interest preserved by the lis pendens?
Held:
No, P lost her interest when she failed to renew.
Discussion:
· P makes an estoppel argument on the basis of an agreement with the mortgagee about cooperating, but the court finds that it does not affect the priority. 

· The failure of N to renew her registration resulted in the extinguishment of her lien or charge on the land because of the clear language of s. 36, and so she lost her priority over the mortgage.
· A certificate of lis pendens does not create an estate or interest but is simply a notice that some estate or interest is claimed by the party bringing the action, it does not create a “charge”.

· The issuing of the lis pendens did not crystallize her lien or charge so as to keep it alive and in existence notwithstanding the failure to renew registration. 

· The lis pendens was not a charge but was rather simply a notice of the interest claimed by the defendant, but just b/c the mortgagee knew of P’s claim, does not mean that P’s priority was not lost.
Bank of Montreal v Jacques (not reported) (6007)
Facts:
· Mayes’ have a 99 year leasehold interest in the property, with the following encumbrances: 

1. Mortgage in favour of Kinross 

2. Mortgage in favour of CIBC 

3. Mortgage in favour of The Queen 

4. Mortgage in favour of Bank of Montreal 

· BoM obtained judgment against Mayes Dec 12, 1986 

· BoM Judgment registered on Dec 31, 1986. 

· Mennell’s purchase the leasehold interest in Maye’s property in June 1987 ( so BoM received $ as a result of this sale.  The money paid by the Mennells was supposed to cancel out all of the mortgages and then they would take clear title, so that is why BoM got money from the sale.
· Mennell’s thought the $ given to BoM would satisfy the judgment, but BoM used it instead to clear their mortgage. 
· The Mayes got no money from the sale. 

· Basically there was confusion, and then there was not enough money to cover the 4th level mortgage that BoM had and the judgment that BoM had. Mennell’s tried to have the BoM judgment removed from the property. 
· The registrar decided that the judgment that BoM had should be cancelled, but BoM appeals.

Issue:
Should judgment be removed?
Held:
No, judgment continues on title subject to renewal, purchaser’s oversight in not getting judgment removed, so they take subject to the judgment. 
Ratio:
Debtor must deal with the judgment creditor if he wants to make a voluntary sale. 
Discussion:
· Court considers s.82 of COEA.
· Creditor can only attach to the interest that the debtor had in the property. But that does not help the Mennells in this case. True, had BoM tried to execute the judgment against the land they may have failed b/c D had not equity, but BoM did not, and they were entitled to wait and see if other charges ahead of them were removed. 

· Mennells argues that D had no equity and BoM knew that, and effectively their judgment was registered against nothing. 

· Court says: a judgment debtor cannot simply sell his property without regard to the judgment registered against it, say there is no equity, and in doing so deprive the registered judgment holder of any remedy. 

· If the debtor wants to sell, he has to deal with the creditor, else the purchaser will take the property subject to the judgment.
· “The judgment holder is not left dangling in the breeze as if he had not registered his judgment at all”.

· The purchaser had full notice of the judgment, so they cannot complain. 

· The judgment creditor may lose out if there is a foreclosure and the property sale is forced, but not if there is a voluntary sale by the debtor. 

Martin Commercial Fueling v Virtanen (6014)

Facts:
P got judgment against D who was a one third owner of the land.

The co-owners of certain lands agreed to sell them, free of all charges and encumbrances. The purchasers paid a deposit to the real estate agent. 

A judgment creditor of one of the vendors then registered the judgment against the title to the land. 

Subsequently, the purchasers registered their transfer. 

When the creditor sought to enforce the judgment, the court directed that the issue whether the lands were liable to satisfy the judgment be disposed of by application. 

At issue is what is the right of a purchaser who has contracted to purchase, but not yet completed the purchase? What if judgment is registered just before transfer as was the case here?
The judge of first instance held that the vendors held the land upon constructive trust for the purchasers, so that the creditor only had an interest in 1/3 of the net proceeds of sale that were due to D. The creditor appealed. 

Issue:
Does the creditor have a right against the land, or only the proceeds?
Held:
Only the proceeds. 
Ratio:
Discussion:
· The Chambers judge found that upon making the agreement to sell, the vendors held the land in trust for the purchasers.  It was after that point that the judgment was registered, and at that point the D only had an interest in 1/3 of the proceeds, and the creditor could only attach to what the debtor had. 
· [This seems strange to me – how can a breach by the B, say if they refuse to complete, bring the trust to an end?] – but here is the answer: 
I agree that it is not accurate to call the relation between the vendor and purchaser of an estate under a contract while the contract is in fieri the relation of trustee and cestui que trust. But that is because it is uncertain whether the contract will or will not be performed, and the character in which the parties stand to one another remains in suspense as long as the contract is in fieri. But when the contract is performed by actual conveyance, or performed in everything but the mere formal act of sealing the engrossed deeds, then that completion relates back to the contract, and it is thereby ascertained that the relation was throughout that of trustee and cestui que trust. That is to say, it is ascertained that while the legal estate was in the vendor, the beneficial or equitable interest was wholly in the purchaser
Some judges criticised this idea.

· Clearly until completion the vendor must still pay property tax and can receive rent. 

· P argues that the idea of trusts was incorporated b/c of the idea that that justifies the equitable remedy of specific performance, and the courts will force the vendor to complete. But the P argues that b/c of the judgment the court would not have been able to order specific performance i.e. third parties would have been affected b/c the judgment was registered before completion. 

· D argues that if the D agreed to taking the title with the judgment on, then there could still have been specific performance, so the argument of P fails. 

· Court dodges resolving the trust dilemma, and asks whether creditor who did all he should have under the Torrens system should be deprived judgment. Remember that it was the purchasers notary that forgot to check the register before closing!
· Courts have held that judgment creditor takes subject to equities between vendor and purchaser. 
· Consider the words “except as against the person making it” in s.20 of the Land Title Act and say that at the time of execution, the vendor does lose certain interests. 
· SCC case found that an unregistered transfer of land executed prior to date on which the judgment creditor got judgement was entitled to priority. 

· Court finds that a judgment registered after the execution of a sale agreement is subject to the equities of the sale agreement. 

· Then P argued that s.86 of the COEA creates a charge against the land at the time of registration, and that there is constructive notice to all. But the court points out that s.86(3)(c) notes that the charge is subject to the purchaser BFPFVw/oN, which is the case here. 
· So court finds that the P loses in this case, although court fees regret b/c the P did all that they should have, it was the purchasers notary that made the mistake. 

·  P then argues that policy says should not allow this, will allow mischievous debtors to sell to a friend with an agreement to not complete if they get away with it – court says that that will be decided in the BF part of BFPFVw/oN.
Summary
· The purchaser of land has many rights in equity against the vendor and against third parties that closely resemble the rights of a beneficial owner. 

· A judgment creditor who registers the judgment after the vendor has agreed to sell the land is subject to the equities that arise between the vendor and any third party such as the purchaser, even under a Torrens system of land registration. 

· This was true under the Execution Act, R.S.B.C. 1960, c. 135, and remains true under the Court Order Enforcement Act, R.S.B.C. 1979, c. 75. 

· Section 79(2)(a) and (c) of that Act provide that a judgment, when registered, forms a lien and charge on the land of a judgment debtor to the extent of the debtor's beneficial interest in the land, subject to the rights of a purchaser who, before the registration of the judgment, acquired an interest in the land in good faith and for valuable consideration under an instrument not registered at the time the judgment was registered. 

· For the purpose of that provision it did not matter that the purchaser's interest arose under an interim agreement of purchase and sale. Nor did it matter that the deposit was held by the real estate agent as a stakeholder.

CIBC v Muntain (Muntain Painting and Decorating) (6021)
Facts:
Mr and Mrs Muntain were joint tenants. Mr. M had agreed to help his son take out a loan with CIBC by putting up his interest in land as security for the loan. Son defaults on loan. CIBC was judgment creditor of Mr. M and CIBC wanted to register their judgment against Mr. M’s home and applied for order of sale. 

Mrs applied to court under s. 96(2) to defer sale b/c it was their matrimonial home. 

Judge decided that pursuant to s.96(2) COEA he would defer the sale indefinitely with no conditions or terms imposed. 

Then Mr. M died before his wife, and the land was transferred to her (joint tenancy). She took the land absolutely and clear of CIBC’s judgment. 

Issue:
Does CIBC have any remedy against the wife now that Mr M is dead.
Held:
No. Joint tenancy is not severed until there is a sale, there was no sale in this case. 
Discussion:
· Registration of a judgment does not sever a joint tenancy. 

· If the joint tenant was to sell their interest, then that sale would be subject to the judgement, but when the joint tenant dies, the interest passes to the other joint tenant free of the judgment. 

· There are some statutory sections that apply when an “order for sale” is made, but no such order was made in this case, in fact the court refused to make such an order. 
· Quotes McLean article that there is no severance of joint tenancy until the land is sold. 

· Judge says that it is surprising that the legislature has not seen fit to change this situation. 

First Western Capital v Wardle (6026)

Facts:
The creditor had obtained orders to sell the properties in aid of its execution, and the debtor wished that any sale of the debtor's matrimonial home and two leasehold properties to be subject to court approval and supervision. 

The debtor applies for an order that any sale had to be approved by the court – court said no and so the debtor appeals. 

Issue:
Should the sale of the properties be subject to approval by the court? Does the court have J to make such and order?
Held:
Yes. 
Ratio:
Seems like you have to apply if you want it to be subject to the approval of the court, but this case confirms that if you apply, the court does have J to approve the sale. 
Discussion:
· Court lists off and quotes the relevant sections of the COEA: 96, 100, 101, 104, 105, 107, 108, 113, 114.

· P argues that the only discretion the court has is to either order the sale or not order the sale, and that the court cannot interfere with price. 

· Rules 42(26) allows sheriff to apply for advice from the court, say if wants to do a private sale instead of an auction. 

· Rule 43(4) also gives the court some directions for controlling the sale. 

· Court says that the history of execution proceedings shows that they have taken place outside the rules of court, and concludes that the rules no not apply for a sale of land. 
· However, court decided that relevant sections of the COEA did not constitute a complete code in such matters. What if the sheriff colludes in the sale, that is not covered in the statute but obviously the court would have J to deal with that. 

· The court, in making an order directing a sale of land, retained jurisdiction over that sale and could require that the sale be subject to court approval. 
· In this case, the court was dealing with an interest in a matrimonial home and there were good reasons to require court approval of any sales by the execution creditor.

· It is best for the purchaser and the debtor to have the sale approved by the court i.e. then the purchaser will get safe marketable title at a fair price in all cases. 

· [Guess they were tenants in common and not joint tenants in this case].

Hankin Furniture v Gill (6032)

Facts:
Court ordered the registrar to hold a hearing under the Execution Act to determine what lands were to be sold to satisfy a judgment and to determine what judgments formed a lien and charge against the lands and the priorities between them. 

Registrar said that:

D’s land should be sold and that there were liens and charges on the land as follows:

1. Judgment of Hankin Furniture

2. Judgment of Canadain Admiral.

3. Judgment of Shawnigan

4. Mortgage of Royal Bank

5. Judgment of Major Appliances

6. Judgment of Malkit Brar

7. Judgment of Danby Corporation.

8. Judgment of Westmills carpet.

9. Judgment of Sign-X-Signs

10. Judgment of Décor Wood.

11. Judgment of CKWX

12. Judgement of Chapman agencies. 

Registrar said that pay each one fully in the above order.  

Issue:
What is the order of payment? 
Held:
The priority of payment out of money raised from sale of the land was as follows: 

(1) To the judgment holders, Pari passu, i.e. #’s 1-12 excluding the mortgage at #4 in the list above. 

(2) To the mortgage holder, 

(3) Any balance to the judgment debtor.
Discussion:
· Westmills carpets was the party that actually bought this application, and that is the first thing to get paid out of the proceeds of the sale ( Under s. 40(3) of the Act, the creditor first taking proceedings to have the land sold is entitled to his costs in priority to all claims under judgment whether prior or subsequent to his own. 
· Pari passu means that they are all equal and that distribution of the assets will occur without preference between them.

· The mortgage was expressed to be subject to the first three registered judgments. 

· The court declined to confirm the distribution recommended by the district registrar. 
· The first judgment creditor was entitled to sell the property free and clear of encumbrances, pursuant to s. 52(1) of the Execution Act, since at the time of registration of the first judgment the title was free and clear. 
· Under s. 57 of the Act, money raised by the sale of land under the Act is deemed to be money levied under execution within the meaning of the Creditors' Relief Act. 
· Under ss. 3 and 4(1) of the Creditors' Relief Act, money levied is to be distributed rateably among the judgment creditors, that is, without priority – so I guess that if there is not enough money for them then they all get X cents on the dollar each. 
· [Guess the mortgage guy should have foreclosed earlier on]. 
Property Law Act (6037)

· s.28(2) – Further advances on the mortgage do not rank with the same priority as the original mortgage if other mortgages or judgements have come on, unless 

· Subsequent mortgage or judgment holders agree to that

· The mortgagor (i.e. the person giving more advances) has not been given notice.

· There are no subsequent mortgages or judgements registered.

· The mortgage requires the further advances i.e. they are contemplated. 

· S.28(3) ( If the mortgage is made “to secure a current or running account”, then the mortgage can go into debit and it will not be lost, and future advances do take the priority of the original mortgage. 

Note:

Mortgage by instalments often used in construction i.e. for progress payments. So if judgment holder registers notice and then serves mortgagor, will get lots of pressure put on the mortgagor to pay the judgment. 

Roadburg v. R in Right of British Columbia (6039)

Facts:
Piece of real estate with 5 mortgages on it. 

Subsequent judgments filed on title.  
Mortgage #5 not paid, in default, initiate foreclosure and register COPL. 

Issue:
How do these judgements rank?

Held:

In the order of registration, and the R debts slot in according to the ends of the fiscal years in which those debts arose, even though they were not registered. Seems that all the mortgages get paid first, because they were all ahead of the first judgment – this case was just a competition between the R and the other judgment creditors. 
Ratio:
The CAA does not apply to a mortgage foreclosure sale, as it is not a “sale of land under this Part”, s.103, COEA.  There is no rateable sharing among judgment creditors:  “first in time, first in right”.  
Discussion:
· Some parties argued that should pay out everyone 57c on the dollar, others argued for rull payment in order they were on title. 

· R argues that although the mortgages get paid first, it ranks ahead of all the JC’s (judgment creditors).

· It is clear that when register judgment, you get a lien on the land, and the judgment debtor (JD) cannot alienate the land free of charge. 

· If the court orders the sale of land and the payment of money into court, then the rights to that money are the same as the charges were on the title. 

· There were some crown debts for tax that were not registered, but because of priority established under the tax legislation, they were able to slot in above some of the charges on title when it came to split up the assets i.e. the tax man cannot run around registering tax debts on title, so they apply against title automatically when there is a tax debt, but slot in according to the date on which the tax debt “arose”, and judgments and mortgages registered after it are subject to it. Statute silent as to whether debt slots in on date tax liability arose (equivalent to Dec 31), or the date on which the tax was in default (equivalent to April 30). Court picks end of fiscal year (equivalent to Dec 31).
· The creditors assistance act and execution act (pre COEA days) do not apply b/c this was not an execution but a foreclosure sale.
· Judgements take priority according to the dates on which they were perfected by registration, just getting the judgment does not help, have to register it to have a claim. 

· If the date of application for registration is different from the actual date of registration, then the date of application is the one that defines it. 

· The judgements get paid in the order of registration, and the R debts slot in according to the ends of the fiscal years in which those debts arose, even though they were not registered. 

Notes from old can

· NO sharing IF sale initiated by mortgagee.  On foreclosure the judgments attach to proceeds of sale – NO pari passu b/c CL says 1st in time 1st in right and not changed by statute.  

· Creditor Assistant Act not applicable for mortgage sale, unlike execution sale.  
· Judgment creditor CANNOT foreclose IF 2nd behind mortgage, can pay mortgage & then foreclose – need the mortgage to be in default to foreclose

CIBC v. Pegg (6049)



Facts:
Judgment creditor tried to execute against the debtors land.

D had 6 ranches. 

Court said that s.96 of the COEA gave discretion to allow the court to block the sale of land. 

Discussion:
· Court found that each piece of land was an integral part of the D’s business. 

· Unlikely that anyone will buy just one part. 

· Would be enough money to pay the judgment if the land was sold, but D would have to start business all over again. 

· P has not really suffered for lack of recovery so far. 

· P is a big bank and the D will suffer a big detriment, so just say that the judgment D owes will continue accruing interest, and god knows when the bank will be paid. 
Attachment of Debts (7001)

· ss. 1-27 of COEA (which was the attachment of debts act before) is titled “attachment of debts” and deals with PstJGO’s.

· “Garnishment” means a warning to the garnishee that unless he complies with the Act he will be personally liable for the sum which he mishandles. 
· Two stage process:

· Creditor gets order directed at the garnishee to pay the money into court or dispute the requirement to do so. 

· Show cause hearing ( make the GO absolute against the garnishee ordering payment of the attached debt and costs. 

The garnishing order has issues of timing, priority and jurisdiction. 

CIBC v Dabrowski and Hunt(7001)

Facts:
D owed money to CIBC and the equipment was being sold by auction to liquidate their business.  CIBC saw the auction coming up and garnished the Auctioneer.  

Auction was on March 3 so on that day they applied to court for GO.
Got order nisi before auction started.  

After auction began they served auctioneer.  

Auctioneer, Hunt, sold the goods and took commission and paid the remainder into court.  

Another creditor come into court (BMO) and said that they had a right to the money and that the GO of CIBC was not valid.
Issue:
Who has right to the money?  Was the GO valid?
Held:
BMO got the money, the GO was not valid.  
Ratio:
Critical time for when debt must be accruing due or due to the garnishee is when the order is issued to the garnishee,

Discussion:
At the issuance of the garnishing order there were no debts or obligations owing, payable or accruing due from the garnishee to the defendants. 

At that point it was a conditional or contingent debt. ( (  should have waited until the auction was over)

Critical time is when is the debt accruing due, was there a debt in existence when order issued or was it only contingent?

Does not matter that when the order was served there was a debt due, the critical time is the time the GO was issued. 

My notes

The time of swearing the affidavit under s.3(2) COEA is clearly a critical time, i.e. that is when the P says that the garnishee owes the D money, so money must be owed at that time. 

In the lecture, Rebane said that the time of service is also important. Seems that under s.3(2)(e) you do not have to state the amount the garnishee owes the D, so seems that there must be at least something owing at the time GO is issued, and then how much the garnishee is liable to pay is determined by the amount owing to the D at the time of service. 

Notes from old can

When does he auctioneer become liable to the agent? When gavel falls b/c at 10am debtor could have pulled out, or maybe no one may show at the action. 

If serve only after 1 item sold, only get that 1 item

Only the amount in question once order served – at moment auction begins the debt is in existence, only depends on how much $ you get

$1 owing when issued, $1000 when served, you get $1000.
$1000 when issued, $0 when served, you get $0

Vater v Styles and Metropolitan Life (7003)

Facts:
Vater (P), judgment creditor, was owed $189 for groceries from S.  

Garnishing order nisi was served on M, who was providing disability benefits to S, on August 7th.  

Disability pension payment was anticipated on Nov 3rd.  
The disability K in this case said that if the disabled person getting the payments died then some residual payments would go to a named beneficiary.

Issue:
Can the anticipated insurance payment be garnished? Was the Debt due or accruing due on Aug 7 when GO was issued?  
Held:
· At the time of issuance of the garnishing order, there was NO MONEY OWING b/c payment was based on the condition that 1)D lived to Nov 3rd and that 2)  D was still disabled.   

· These conditions had not been fulfilled yet  ( there was no absolute liability from insurance co to D. Debt was not accruing due.  
· Court says that the type of debt that can be garnished is the type that, if the judgment debtor became insolvent, would vest in the TEIB of the judgment debtor. 

· It is the date of issuance that is critical, and garnishment is a extraordinary remedy, so the requirements must be strictly complied with.

· The debt in this case was not unconditionally due or accruing due. 

Ratio:
Garnishing order cannot attach to conditional obligation.  

Discussion:
· There is no debt accruing due day to day b/c the person may die at any point. 

· Same idea as salary and wages, the insurance co only required to pay pension to D if D lived until Nov 3rd.  

Notes from old can

· If this came up today the Pension Benefit Standards Act s. 63 - pensions are exempt from garnishment/attachment.  Generally they can’t be taken by any form of execution unless D pensioner shown to be fraudster – then can get equitable execution

· Registered Retirement Savings Plan – will see in Van A&W case - this plan or any other retirement vehicle are subject to attachment/garnishment.

· Pension plans that are deducted automatically from paycheck are not able to be attached/garnishment.

· This is an important difference b/w retirement plans (RRSPs) and pensions plans

Bel-Fran Investments v. Pantuity Holdings and BMO (7007)

Facts:
B had $250,000 liquidated claim against P.  

P had $750,000 Term Deposit Certificate due April 19, 1975. 

February 19, 1975 B served garnishing order on Bank of Montreal.  

The TD could be withdrawn before maturity with 7 days notice and surrender/endorsement of deposit and receipt.  In this case, the requirement for notice before withdrawal is not necessarily enforced, is at the bank’s discretion. 
The term deposit was not transferable. 

Issue:
Were these conditions precedent to existence of the debt OR were they minor conditions precedent to payment (for financial institution’s benefit)? Is this a debt due or accruing due?
Held:
Yes, the debt is garnishable.

These conditions were mere matters of procedure and administration.
Ratio:
· A term deposit at a bank that is withdrawable on application by the deposit holder subject to the bank's right to require seven days' notice is a debt owing by the bank to the deposit holder and a proper subject of garnishment proceedings.

· If a debt is truly conditional, a receiver cannot be appointed to collect.

· Debt can be accruing due even though there are conditions to be fulfilled. As long as they are administrative conditions, they do not prevent the debt from coming into existence.  Two types of conditions: (1) minor; (2) those that matter, affect the existence of liability. Cannot protect your $ by putting it in a term deposit, UNLESS locked term deposit, IF D had no ability to get at $ then P cannot get $ earlier.  

Discussion:
· Court looked at the relationship b/w BMO and Pantuity.  As of Feb 19 could P get the money?

· According to the terms the D could go in and get the money earlier so long as D gives 7 days notice.

· Court held conditions were a mere matter of procedure and administration satisfied by service of garnishment order.  The conditions here do not affect existence of the debt.
· As of Feb. 19 service of GO satisfies the conditions.  If Pantuity (D) can fulfill the conditions then the creditor can do the same

· Was an English case that said you can’t get at this money by garnishment b/c said that the creditor could not get what the debtor was not owed, and that the debtor would only be owed when he personally asked the bank for the money, and the debtor had not done so. The English court said that before the debtor had made the request, there was no COA for the money, and so there was no “debt”.

· Court says this is not the law of BC, although if a debt is truly conditional then you cannot just appoint a receiver.   
· Court says that in this case the requirement for notice is satisfied if serve the GO on the bank, and if the bank gets sued for breach of K by the debtor, b/c personal notice was not given by the D but the bank let the money go, the court will protect the bank.

· English court decided the way it did b/c it said that the P could recover by equitable execution by way of appointment of a receiver. But equitable execution is not available for something which would not sometimes be available at law i.e. “equitable execution is a taking out the way a hindrance which prevents execution at common law” i.e. to get equitable execution you have to show that the P is entitled to have the good seized under legal execution, but the seizure is impossible owing to some impediment arising from the character, in law, of the D’s interest, usually owing to the judgment debtor having an equitable interest only. 
· And besides, if the action can succeed at equity then it can succeed in law b/c of what our statute now says: Recall s. 3(1): "debts, obligations and liabilities", subject to this Act, does not include an obligation or liability not arising out of trust or contract, unless judgment has been recovered on it against the garnishee but does include, without limitation, all claims and demands of the defendant, judgment debtor, or person liable under the order for payment of money against the garnishee arising out of trusts or contract if the claims and demands could be made available under equitable execution.

Notes from old can

· So if a receiver could be appointed under equitable execution, then you don’t have to go through the whole method of getting a receiver appointed…you can do it w/ garnishment [which is a lot cheaper, easier etc] instead b/c that is what the statute says.  Anytime a trust exists or there is an unconditional liability owed, you can use garnishment. 
· Under s. 15 – if claim or demand is not due at time of attachment but is accruing due, an order will be made for date of maturity.  So in the above case if there was no way to get at the money until the end of the term but is definitely accruing due (i.e. no conditions apart from the passage of time) at end of full term then the money will be due into court on the day that it’s accruing due
· In another case, what about if have to show hardship to get deposit back – discretion – does this take this out of administration and procedure – more substantive, makes it conditional?
· Execution on RRSP: creditors of employees cannot get at pension plan unless employee is fraudster (s. 3 exemption of Pension Benefits Standards Act of BC). RRSPs are not pension plans, are subject to execution

Vancouver A&W Drive-Ins v. United Food Services (7016)

· This case is discussed above in chapter 5.
· Seems like it contradicts the other cases on garnishment and the statute. Also notes from old cans seem to suggest the A&W case was wrong to say that could not garnish the funds in trust.

Note (7016)

· Consider construction contractor not paying its debts, so creditor tries to garnish debts the owner owes the contractor. 
· Even though the legislation was not clear, it has always been held that builders liens beat garnishment: A & M Painting Contractors v Byers Construction (1981), 122 D.L.R. (3d) 355 (B.C.C.A.)

· s.13 of the Builders Lien Act now codifies this. 

Access mortgage Group v. Stuart (7017)

Facts:
D has defaulted on his mortgage to P.
P sues. D ignored proceedings initially, but then entered appearance with a frivolous defence.  

P applied to have defence and appearance struck. Served  D with notice of chambers to hear application to strike. 

Chamber application succeeds and judges strikes appearance and enters default judgment.

D challenges the validity of the subsequent execution in which tenants had paid rent into court. 
Issue:
Lease says rent is due on first day of month. COEA says you can garnish wages 7 days before payment time; what about rent? Can you garnish rent before it is payable to landlord?
Is the rent payable or accruing due at the date of the GO, or is there a claim available under equitable execution. 
Held:
No. Rent is a conditional payment it is never a debt that is due or accruing due and therefore cannot be garnished.
The rent due on oct 1 was not payable or accruing due on 23 sept, nor was it available under equitable execution. 

Ratio:
· Rent cannot, before it is payable, be attached under a garnishee order as a debt owing or accruing due. 
· There must be a liability which exists and which certainly will exist. It must be a debt the time of payment of which, although it is future, will certainly arrive. 
Discussion:
· Could a tenant be compelled to pay into court the rent notwithstanding events that occurred after sept 23? ( no. 
· If the tenant breaches the lease and moves out w/o notice on sept 25, then the landlord would have claim for damages for breach of K.

· Can garnish rent that is in arrears though i.e. overdue, because that is a debt that is due.
· It is not enough to show that it is very probable that there soon will be a debt, but that it must be shown that there is a debt, though it need not be yet due. 
Ahaus Developments v. Savage (7020)

Facts:
The appellant was a notary public who acted for the vendor in a transaction involving the sale of the vendor's residence.  
Shortly after the conveyance of title was complete, the notary received from the purchaser's solicitor the sum of $119,000 being the net proceeds of sale of the residence. 
The notary was obligated by the purchaser's solicitor to pay out and procure the discharge of three mortgages registered against the property.  
Agreement had earlier been reached between the parties and the mortgagees as to the amounts required to secure the discharge of the mortgages.  
Before she had paid out any of the proceeds of sale, the appellant was served by the plaintiff with a garnishing order directing her to pay into court debts due to the vendor.  
After receipt of the order, the appellant went ahead and paid out the mortgages and, five days later, paid the balance of $29,400 to the vendor.  
Issue:
Was the notary right in paying the money back to the vendor, or should the money have been paid into court?
Held:
Notary was wrong, judgment entered against the notary for the amount that was paid back to the vendor. 
Ratio:
· Debts subject to a condition to pay out and discharge a mortgage can be a debt “accruing due”.

· If in doubt as a garnishee, pay the balance of the proceeds into court and file a dispute note and invoke s.17 of the Court Order Enforcement Act.

Discussion:
· The garnishee did take legal advice, but it was wrong, to bad for her!

· Notary argued that here there was a condition (discharge of the mortgages), that if not fulfilled, would mean that the debt was not due to the D. Argues that the D could not have demanded payment at the time the GO was served, nor would the proceeds of sale vest in the TEIB of the D if the D had gone insolvent at the time the GO was served ( so was not a debt due or accruing due. 

· Court finds that the rights and obligations of the vendor and the appellant garnishee had crystallized at the date of service of the garnishing order.  All of the amounts had been finalized, and the debt due to D was defined in a “statement of adjustments”.
· Although the debt to the vendor was not due as of that date, it was nevertheless accruing due.  
· Does not matter that D could not demand the payment on the day the GO was served, the point is that the debt was destined to come due when the mortgages were cleared.

· Taxsave consultants case: BCCA said that a debt was accruing due even though the exact amount of the debt still had to be determined on adjudication. 

· The contingency or condition which was required to be fulfilled in order for the debt to the vendor to be accruing due had been fulfilled by the time the garnishing order was served.  By that time the notary was obliged to pay off the mortgages and give the remainder to the D.
· Needing to show good title, or needing to register title, to land would be true conditions.
McEachern (dissenting)

· Says that conveyancing is a tricky area of law, complications arise, and nothing is done until it is done. 

· Said that often get sequential conveyancing transactions, and does not want to cloud the process with garnishing complications.

· What if the notary had not been able to get the discharge of that mortgage for the stated sum, say b/c the other party was wrong in law, what if the notary had to sue to force it to happen, then less would be due to the debtor. 
· Says that not certain that the mortgages are going to be discharged, and that funds held on an unfulfilled condition are not attachable. 

Note (7030): 
Gervais v Yewdale.
Facts:
· G obtained judgment against Y

· Y wants to appeal and goes to lawyer and gives $50k as a retainer in trust for future services.

· Retainer is upfront fee so lawyer has money in hand to pay for disbursement and fees

· G wants to garnish retainer (Y should have gotten an order for stay of execution so G couldn’t execute while appeal is being heard)

· Lawyer received garnishing order for funds in trust held by Y

Issue:
Can retainers be subject to garnishing?

Held:
· No, as long as it’s a bona fide retainer and not an attempt by client to shelter money from creditor then it is protected.

· Lawyer can file dispute notice in court and not obey garnishment order

Ratio:
· To the extent that the funds held by the lawyer are a true retainer they are not subject to garnishment. 
Discussion:
· The money is still to be earned, but is something the lawyer has an interest in.

· Retainer cannot be said to be accruing due to the client. 
· The enactment of the PPSA has not altered the nature of a true retainer or affected its exemption from garnishment. 
Bank of Nova Scotia v Mitchell and Mitchell (7032)

Facts:
Mrs. M was a resident of BC. She had a family maintenance judgment from the BC courts and as a garnishing creditor trying to collect maintenance arrears from Mr. M who lived in St.Lucia in the West Indies and was employed by the Bank of Nova Scotia. Part of his salary is paid to a branch in Toronto and part of it is paid in St. Lucia. 

Her lawyer got a garnishing order against Mr. M and it was served on the main Victoria B.C. branch of the Bank to garnish his wages on June 6th. A 2nd order was served on June 19th. 

The bank had not denied that it was indebted to Mr.M at the time the garnishing orders were served – they did not file a dispute notice under s.18 COEA. 

Issue:
Is the GO served on the bank in Victoria valid?
Held:
Yes. Since Mrs.M was seeking his salary rather than his accounts at the branch, she was fully entitled to serve in Victoria.
Order the bank to pay the amounts into court. 
Ratio:
· When you want to garnish employee wages, service can take place anywhere the company carries on business ( branch in Victoria served as a place of service in BC.  
· [This case does not mean that you can garnish a bank account by serving at just any branch, you still have to serve the branch where the account is located – just that in this case the bank was the employer, that is why it worked].

· Do not have to serve the JD at the time of garnishement, only before paying the money out of court. 

Discussion:
· It is important that they were not garnishing an account at the branch, but the wages of an employee. Key is that he was employed by the BNS. 
· BNS argued that since the employee was not in BC, there was no amount payable or accruing due to that employee in BC. 

· Previous case said that a debt was only property in a J if it was recoverable in that J. 

· BCCA quotes the COEA and says that there nothing in statute that says the debt has to be situated in the province, only that the garnishee who owes the debt to the JD must be in the province. 
· The required elements are:

· That the garnishee (the bank) is within the J of the court - yes

· That the JD (Mr. M) is within the J of the court – yes, he appeared as to the divorce proceedings.
· BCCA said that they need not decide if it is required that the JD could sue on the debt in the J, although in this case he could b/c the BNS has a branch in BC. 

· JC admits that the funds in the Toronto bank account are not garnishable, but that the wages payable in Canada are. 

· Court says that the sections of the Bank Act that say you can only garnish the money in an account if you serve the branch where the account is held (Toronto) do apply to protect Mr. M’s account in Toronto, but do not apply to the wages payable by the BNS in Canada. 

· The reason for that Bank Act provision is so that a bank served with a GO does not have to search all of its branches to see if there is an account for the JD at any of its branches. [Although with computers now would this still be a problem].

· The fact that Mr. M was served ex juris is irrelevant, Mr. M. does not have to be served at all at the time of garnishment, he only has to be served before the money is paid OUT of court. 
Bank Act s.462 (7039)

· Each branch is a separate entity (Bank Act s.462) for the service of “an order or injunction” or “a notice to assign perfect or otherwise dispose of an interest in property or in any deposit account” ( only has an effect on that particular branch (not all the banks across the nation) 
· A writ/order/injunction/notice made by court ( affects only property in the possession of a bank where the writ/order/injunction/notice is served. And it affects only money owing to that person, if the bank that is served is the branch of account in respect of the deposit account. 

BC Millwork Products v Overhead Door Sales (7039)
Facts:
P1 (BC Millwork) got a prejudgment garnishing order for D’s (Overhead Door Sales)bank account and the Bank paid $3K into court.  Meanwhile another judgment creditor (JC) (Overhead Door Co.) of D (Overhead Door Sales) had gotten a default judgment and then applied for an equitable charging order which was filed BEFORE P1 got judgment. 
Issue:
Who has the right to the funds? 
Held:
The equitable charging order is FIRST in line, and then the prejudgment garnishing order held by P1 is SECOND in line. 
Ratio:
· There is NO change in ownership in the money when P1 got a prejudgment GO. P1 still had to obtain judgment before she had a right to the funds. 

· In British Columbia an attaching order obtained after judgment forms an equitable charge on a debt owing by the garnishee to the JD from the time of service, but service on a garnishee before judgment does not create an equitable charge on the debt until judgment is obtained. Garnishment before judgement just has the money paid into court to await final disposition. 
Discussion:
· JC got an equitable charging order on the money, then there was a show cause hearing to decide if the JC should be given the money. 3rd parties can show cause why money shouldn’t be paid to the person holding the equitable charging order.
· Issue as to whether P1 as a garnishing creditor actually gets an equitable charge on the funds paid into court? Court says that it is clear that a garnishing creditor whose claim has ripened into a judgment has a charge on the funds, but do not get charge before judgment.
· P1 relied on Manitoba case that said you could get a charge before judgment, but the court said that the statutes are different and that you cannot get a charge before judgment in BC. 
· A PJGO just has the money paid into court for safe keeping, P1 does not get an equitable charge on the money until he gets judgment. 
· Charges take priority in the order in which they become a charge, so it seems that JC would win outright, although do not decide that in this case b/c JC just asked to share proportionally in the funds with P1 – JC was being nice b/c of the hard work that P1 had done in getting the money paid into court. 
Evans v Silicon Valley IPO Network (7044)

Facts:
· A creditor (represented by Stephen Antle) obtained default judgment against a debtor. 
· The creditor obtained a garnishing order absolute against the U.S. bank which held some of the debtors funds (which was the equivalent of a judgment), followed by a garnishing order after judgment the next day. 

· The moneys in the Canadian bank had been frozen by order of the British Columbia Securities Commission. The debtor had committed much fraud (he was in prison) and many people were aiming for the little money that the debtor had i.e. other parties to the proceedings had debt claims against the debtor. 

· The U.S. Securities and Exchange Commission represented a number of fraud victims and claimed that the moneys held in the Canadian bank were trust funds. 
· Counsel for the creditor (Antle) did not inform the chambers judge of the background facts, including the fact that the moneys in the Canadian bank were frozen. Nor did he inform the judge that the creditor hoped to position himself ahead of the other creditors by the garnishing orders. He also did not serve notice on the other creditors. 
· Antle knew of the other debtors and was involved in the proceedings to sought out who would get what, then he did the tricky round the back move. There was also an agreement between all the lawyers involved that none of them would make a move on the funds w/o telling the others. 

· However, the freezing order prevented the U.S. bank from complying with the garnishing order. 
· The U.S. bank and other creditors applied for an order setting aside the garnishing orders and the chambers judge granted the application. The creditor appealed. 

Issue:
Should the garnishing order be set aside b/c Antle lied?

Held:
Yes, set it aside, appeal dismissed. 

Ratio:
· Under s.11(d) of the COEA if the garnishee does not comply with the GO, or dispute it, he may be liable for the full amount stated on the face of the GO, even if that is more than the debt owed by the garnishee to the judgment debtor. 

· Even though technically you are garnishing the debt not the actual funds in the account, you cannot apply for a GO when you know that the funds of the judgment debor held by the bank are frozen, or at least if you are applying for an order absolute you should tell the court that the funds are frozen. 
· It is not for the applicant in an ex parte proceeding to decide nice questions of law bearing on materiality and then to withhold information based on that decision. Materiality is to be decided by the court. 
· Party who breaches his duty to the court is not entitled to the fruits of the resulting order. 
· This case is under the heading “priorities”, so I guess another ratio is that you cannot jump priority by sneaky moves. 
Discussion:
Would the garnishee have been liable for the full amount

· The U.S. bank did not pay the amount specified in the garnishing orders into court. Nor did it dispute its obligation to do so. Section 11(d) of the Court Order Enforcement Act, R.S.B.C. 1996, c. 78, provides that if the garnishee does neither, the judge may order the garnishee to pay the creditor the full amount of its judgment. Thus, the effect of the order absolute was that the U.S. bank could be required to pay the creditor the amount of its judgment, even though there was less money on deposit in the Canadian bank i.e. the GO said that the debtor owed 63 million it was served on the bank. Even though the bank only had 19 million of the debtor’s money in the account, by failing to act the bank could have become liable for the entire 63 million.

· Form D of the COEA confirms that this is the case ( it has a warning on the GO that says:

If you do not pay into court at once the amount of your indebtedness to the defendant or judgment debtor, or … do not dispute your liability, an order may be made against you for the payment of the full amount with costs.

· So it seems that the words “the amount appearing due from the garnishee” in s.11(d) of the COEA refer to the amount shown on the GO, even if that is much more than what the garnishee actually owes the debtor. 

Was the creditor entitled to the GO?

· The creditor was not entitled to the garnishing order absolute on the merits. He was not entitled to the order as of right, but only in the judge's discretion.

· Antle (via John Hunter) argues that it is the debt obligation that is being garnished, not the funds themselves, so the fact that the funds were frozen is not relevant. Court rejects this and says that the fact that the moneys were frozen prevented the garnishee from complying with the garnishing order.

· Antle argues that the order absolute is like a judgment against the bank and is the penalty against the bank for not complying, it was not aimed at the specific funds, and that the other parties can still get at the funds. 

· Court says that it is unfair to make the bank liable for the full debt when they were prevented by court order from paying the money out of the frozen account. 

· Antle argued that a GO absolute is like an ordinary money judgment. The court says that generally it is, but that there are two distinctions: First, the garnishee is a stranger to the main dispute and his liability flows from breach of the COEA. Second, making the garnishee liable for the full amount, i.e. more than the garnishee owes to the debtor is draconian. Therefore it is essential that the judge making the order be made aware of all the facts. 
· That other parties claimed an interest in the moneys were facts that were material to the exercise of the judge's discretion. 

· The garnishing orders could not stand because of counsel's failure to make full and frank disclosure of material facts. Had he done so, the court would have exercised its jurisdiction to refuse the orders. 

· The court points out the sneakiness of Antle – if the bank had complied with the GO then only 19 million would have been paid into court, and then the creditor could have applied to have that released. But given that the bank did not comply, now Antle seeks a windfall (of 63 million – 19 million) for his client the creditor. And all along he knew the funds were frozen. 

· BCCA admits that theoretically the order absolute attached to the debt owed by the bank to the debtor, and not to the funds, but that the chambers judge was right to look at the practical reality that all parties (apart from the judge who gave the order absolute) knew that it was the funds that were being sought. 

· So the creditor was not entitled to the GO or the order absolute b/c the funds were frozen. 

Was Antle required to tell the judge about the other parties and that the funds were frozen?

· Antle argued that the bank as garnishee should have raised the issue of other claimants when it was served with the GO. Relies on s.17 of the COEA for this:

17. If, after an order for the attachment of debts, obligations or liabilities has been made, it is suggested by the garnishee that the debt, obligation or liability sought to be attached belongs to or is claimed by a third person, or that a third person has a lien or charge on it, a judge may order the third person to appear and to state the nature and particulars of his or her claim on it.  
BCCA said that the effect of s. 17 is not that only the garnishee can raise issues about other claimants. Other parties have standing to do so and the creditor (Antle) ought to have done so. 

· Persons applying ex parte to the Court must use the utmost good faith, and if they do not, they cannot keep the results of their application.
· Counsel was obliged as an officer of the court to disclose any facts which might have influenced the court's decision.
Pacific Forest Industries v Twin Stag Timber (7054)

Facts:
· D made an arrangement with Royal Bank. In exchange for a loan, D (Twin Stag) gave RB an assignment of its accounts receivable.  D then went into debt with P (Pacific Forest Industries). 

· D did some work for Crown Forest so CF owed D some money, and this was a receivable.   

· P got a prejudgment GO and served CF 

· CF paid $ into court. 

· Before  P  had a chance to get judgment, Royal Bank shows up and asserts that they have security for this money held in court b/c it was an account receivable by D.
· The employees of D also want the money for unpaid wages. A chambers judge had already ruled that the bank takes priority over the funds as compared to P (Remember from BC Millwork that do not get a charge in the funds until judgment), and that since the order had already been issued two days ago, the Director of Employment Standards claiming that there was a statutory lien on the funds for the benefit of the employees came too late. 
· The Director of Employment Standards now appeals saying that the judge had the J to set aside his order two days before, and that he should have. 

· The Director of Employment Standards had filed the lien certificate like he was supposed to. 

Issue:
Who gets the money in court?  
Held:
The employees.
Ratio:
Statutory lien takes ahead of the assignment of receivables to the bank b/c of the terms of the Employment Standards Act. 
Discussion:
BCCA confirms that the judge did have the J to set aside his earlier order.
BCCA reviews the employment standards act and says that there is a statutory lien against all the property of the D, including money due or accruing due from any source – so that would cover the receivable from CF.

BCCA finds that the lien for wages attached to the funds in priority to the assignment to the bank, so the employees take ahead of the bank. 
· Nemo Dat – D could not give that which was not his, and since there was a lien on the receivable, he could not have given it to the bank [Well this is what Rebane said in class, but to me it seems to be more a case of the statute saying that the lien takes over the banks right to the receivable, not really an issue of what the D was able to give].
Notes
· “Crown Super Priority”  [s. 15 employment standard act (now s. 87) – unpaid wages]

· So you should check that the debtor is current on taxes, have paid their employees before you take comfort in having the right to his receivables. There is no registry for these claims, unless go to company books & see that they are not paying employees.
Equitable Execution (8001)
· Courts of equity developed three forms of equitable relief:
1. Appointment of equitable receivers

2. Equitable charging orders.

3. Sequestration. 

There is a general rule that equity follows the law, and so some cases will only give equitable relief when recovery fails at law. 

But this principle has not been consistently applied and so the case law is quite contradictory. 

s.39 of the Law and Equity Act is the basis for appointing equitable receivers.
Rules 42(5) under the heading “enforcement of orders” says a receiver can be appointed under rule 47. Rule 47 covers the procedure for appointing receivers.
Re Peterson Livestock and Fox (8001)

Facts:
Band was due money from the R for mining rights. Payment was by instalments and would be handed to the bank members on a per capita basis. Some of the money would be paid to the D, Fox. The chambers judge ordered an equitable receiver to receive the money that would be due to Fox so that it could be paid to the judgment creditor. 
Issue:
Should an equitable receiver have been appointed? 
Held:
No. Where a band member is a judgment debtor, a receiver may not be appointed to collect the distributive share of the member which is payable from time to time.
Ratio:
· Until a distribution is authorized and directed, no money is payable to the member, and a receiver may not be appointed by way of equitable execution to collect future earnings. 
· The fact that such distribution has not been ordered, is not an “impediment of law” which justifies equitable execution. 

Discussion:
· The Alberta legislation says that a “receiver [may be] appointed by an interlocutory order of the Court or judge in all cases in which it appears to the Court or judge to be just or convenient that the order should be made”.
· Common law writs of execution, e.g., fi. fa., were insufficient to reach the equitable assets of the debtor because common law Courts did not recognize equitable interests, as for instance a beneficiary's interest in a trust, or a legacy payable in the future. The deficiency was in the writs of execution, not in the judgment. 

· To supplement this deficiency, Courts of Equity developed the practice of granting an equitable substitute for execution at common law in respect of equitable property of the debtor by the appointment of a receiver. This became known as equitable execution.
· So equity would allow the creditor to get at property that could not be gotten under law b/c the debtor had only an equitable interest in the property.  
· To get an equitable execution you have to show 

1. had a judgment which entitled execution against the debtor; 

2. had tried all you could to obtain satisfaction at law, and that such was not possible; 

3. that the debtor was possessed of a particular asset which common law execution could not reach because of some legal impediment or difficulty, but which would be available for execution if the legal impediment or difficulty were removed.

· Equitable receiver should only be appointed when the costs of doing so will not be out of proportion to the amount receivable i.e. must be large amount. 
· In this case it is requirement #3 that is not met. 

· It is only those debts due or accruing due that are available in execution in any form: “To be capable of attachment these must be in existence, at the date the attachment becomes operative, something which the law recognizes as a debt, and not merely something which may or may not become a debt”.
· By s. 64(a) of the Indian Act, R.S.C. 1970, c. I-6, the Minister of Indian Affairs may, with consent of the band council, authorize and direct the distribution per capita to members of the band of a portion of the funds derived from the sale of surrendered reserve lands. 

· But this payment is at the discretion of the minister, and the materials before the court did not say that such distribution had been ordered. 

· Cannot get execution (even under equity) unless the debtor himself has a right to sue for the funds. 

· There were cases that gave equitable execution for future rents receivable, but the court says that those cases were wrongly decided. 

NEC Corp v Steintron International Electronics (8007)
Facts:
· The plaintiff had sued for overdue moneys under an agreement to sell equipment to the defendant distributor, and for moneys not yet due on a claim of anticipatory breach. 
· P had judgment and now was trying to recover on it. 

· It obtained a Mareva order restraining the disposal or encumbering of the defendant's assets. 
· The defendant, on the grounds that it had substantial assets, including proceeds from an inventory sale, obtained removal of the injunction. 
· The plaintiff later obtained an ex parte order appointing a receiver, the court having been advised that the defendant's property had been sold without the plaintiff receiving any proceeds. 
· The defendant moved in this application to set the order aside on the basis that the sale proceeds had gone to a down-payment on a purchase order. 
· The plaintiff adduced evidence that the company to which the moneys were supposedly sent did not exist. 

· The order for the receiver stated that the P already had judgment and that the receiver was to receive the funds from the sale of shares that D owned. D was also required to deliver to the receiver all documentation etc. related to the shares. 
Issue:
Should the equitable receiver have been appointed? 
Held:
Yes. On the balance of probabilities, the defendant's transactions constituted efforts, to make away with the property, entitling the plaintiff to equitable execution.

Ratio:
A receiver would be appointed by way of equitable execution in special circumstances, such as to prevent someone from making away with property liable to execution so as to make it impossible to obtain any fruit from the judgment.
Discussion:
· Are two occasions upon which the Court will order the appointment of a receiver by way of equitable execution:  

1. When the plaintiff seeks to have an equitable interest sold, and the proceeds of sale applied to his judgment, 

2. Where there are special circumstances. An order could be made for appointment of a receiver to hold property liable to execution, to prevent someone making away with it, or to get in debts, where under particular circumstances it was a more convenient mode of procuring satisfaction of the judgment than the usual process of attachment.
The D has shown that this is a case in category 2 i.e. the evidence suggests that the D will likely “make away with” the property. 
D argued that equitable execution is not the appropriate remedy because the plaintiff has failed to make full use of its remedies by way of execution at law and by statute.
Southin finds that the D has been a dishonest litigant, and that there are special circumstances justifying the equitable receiver. 
In this case the inventory was located in B.C. and the sale proceeds were payable in B.C., so the assets were exigible at law and so it was proper to appoint an equitable receiver. 
Interclaim Holdings v Down (8019)
Facts:
· Interclaim had petitioned Down in bankruptcy. [Seems like they failed]. Down had incurred costs in defending that petition, and Interclaim was ordered to pay those costs. 

· Interclaim was appealing the order for costs, but that appeal had not been heard yet.

· Pending the appeal, Interclaim posted security of 400k.

· Motion by the bankrupt Down for 

· appointment of an equitable receiver to assist in recovering the costs, 

· a stay of proceedings until a costs order was paid in full i.e. the $1.8 million 

· production of documents and 

· attendance for examination in aid of execution.  

· Interclaim had been ordered to pay Down $1.8 million for his costs of defending Interclaim's petition in a lengthy insolvency proceeding.  

· The costs order was under appeal, but Interclaim had been unsuccessful in obtaining a stay of execution of the proceedings until the appeal was heard. 

· Down sought the court's assistance in realizing on the costs order.  Interclaim had no assets in British Columbia except the $400,000 it had paid into court as security for costs on the appeal. 

Issue:
Should an equitable receiver be appointed?
Held:
No. Interclaim's one asset in the jurisdiction was not enough to justify appointment of a receiver.
Ratio:
Will only appoint an equitable receiver if there are a worth while amount of assets in the J and there are special circumstances necessitating the equitable receiver. 
Discussion:
· Can appoint an equitable receiver when it is just and convenient. 

· Court will generally refuse to appoint an equitable receiver if ordinary attachment procedures can be used, unless special circumstances exist that make equitable execution more convenient. 
· Relative convenience is measured by considering 
(a) the amount of the judgment; 
(b) the costs of the receiver weighed against the likely return to the judgment creditor; and 
(c) the capacity of the judgment debtor to hinder legal execution
· The rules governing the appointment of receivers for equitable execution
1. The asset must be of a kind that is exigible by common law or legal process; 
2. There must be some impediment to employment of a legal process; 
3. There must be some benefit to be obtained by the appointing of the equitable receiver 
4. The appointment must be just and convenient; 
However special circumstances established by the judgment creditor may permit the court to disregard the second rule.
· In Goodbun v. Mitchell, [1929] 3 W.W.R. 622 (Man. C.A.), the judgment debtor owned fifty shares in a federally incorporated company which had no presence in Manitoba although the actual share certificates were located in Manitoba. The method of execution against shares prescribed by Manitoba law required the sheriff to notify the company, but because there was no corporate presence within the province, the shares were held immune from execution at law. Because the shares were not exigible at law, the court concluded that an equitable receiver could not be appointed.
· In this case, apart from the 400k in court, Interclaim had no assets in the J, and so did not have any assets exigible under law, so #1 was not met. 
· For the 400k, it is an asset that can be easily realized upon.  
· The 400k is in the J, but can this asset within the jurisdiction be used as the foundation for the appointment of an equitable receiver to embark upon a general search for assets outside the jurisdiction? No. A receiver will not be appointed to take in the debtor's assets generally, but only to reach a specific one. A receiver does not have the powers of a trustee in bankruptcy. The modern approach is that the court will appoint a receiver, even if there is no impediment to the seizure of the assets by execution at law, where there are special circumstances which justify the appointment as being just or convenient. But, there must still be a specific asset, otherwise exigible, which the receiver is to be authorized by the court to bring into the receivership. Down did not provide any particulars of the assets in the J that were intended to be brought into the receivership.  

· Also, there was no foreseeable impediment to the enforcement of the costs order by regular legal means in the jurisdictions in which Interclaim was incorporated.  The evidence of foreign law filed on this application is that both Bermuda and Ireland are common law jurisdictions and that common law principles apply to the issue of the recognition and enforcement of an order from British Columbia 

Klyne v Young (8027)
Facts:
P (JC) got a money judgment and wants an equitable receiver appointed to receive the pension benefits that the JD will be receiving. 
P won judgment against D for sexual assault while she was a school pupil of his. 

D failed to appear for E4D and then P got judgment. 

After damages hearing, P was awarded 90k damages.

D is ill, and is on disability benefits, but he will soon be getting his teachers pension and Canada pension. 

D helps support his 30 year old daughter who is unable to support herself. 

Issue:
Should an equitable receiver be appointed?
Held:
No. Appointment of an equitable receiver is a mode of “execution” and is prohibited by the pension statute applicable in this case. 
Discussion:
· The Teachers Pension Act says that the pension funds cannot be assigned, charged, attached, anticipated or given as security. 
· The Pension Benefits Standards Act says that benefits must not be assigned, charged, alienated or anticipated and are exempt from execution seizure or attachment. 
· How should one interpret “exempt from execution seizure or attachment”? 

· The intention of the legislature seems to have been to prevent pensions being diverted by either voluntary acts or by the pensioners creditors.

· The words are broad and should be given a broad meaning.

· Some cases have said that “execution” includes equitable execution. Court also reviewed other cases that have taken a broad view of the word execution: it is the process for enforcing or giving effect to the judgment of the court. 
· “Execution” may encompass all forms of enforcement of a judgment, and in this case the court holds that it includes appointment of an equitable receiver. 
· The P referred to an Ontario family law case, Simon v. Simon, where, in the face of similar legislation, the court allowed the wife to have an equitable receiver appointed to receive some of the husband’s pension benefits. In that case the court followed the rule of statutory construction that said that a statute should not be taken to abrogate or impair a right to equitable relief unless it does so in clear terms. 

· Court said that here the legislature has clearly intended to change the law, and that change must be respected. 
· In Lavigne v. Robertson, another Ont. case, a receiver was appointed in aid of execution to receive a pension refund due to the JD. But in that case there was no prohibition against execution in the statute. 

· Further confirmation that should not allow equitable receiver here is that it is a statutory mode of execution b/c it is granted under the Law and Equity Act and in fact the circumstances in which the receiver can be appointed are a bit different from the test in equity. After the approach in Aetna Financial Services v Feigelman regarding Mareva injunctions, it is proper to say that appointment of receivers is done under statute rather than under equity.  
· Also Rule 47, which has the force of statute, allows appointment of a receiver, this confirms receivers as a mode of execution and not a mode of equitable relief. The statute used to use the word equitable in the provisions for appointing receivers, but no longer does. 
· It is clear from the history of the rules and statutes that appointment of an equitable receiver was a new remedy, not declaratory or a mode of equitable relief i.e. was not just a codification.  

· The only difference between an equitable receiver and the other modes of execution is that it is at the discretion of the court. 
Equitable Charging order

· This remedy is distinct but modelled on the Judgements Acts Charting Order.
· Is an alternative to appointing an equitable receiver to collect money in custodia legis. 

Chima v Hayduk (8040)
Facts:
Money was paid into court pursuant to a garnishing order before judgment in another action. That action has been disposed of and all judgments and accounts for costs paid out of the fund in court. The P in this case, being a judgment creditor of the same defendant, now seeks an equitable order for payment of that surplus towards satisfaction of his judgment.
Issue:
Issue concerns the form of the charging order (CO), and particularly whether it is necessary to take an order nisi, wait six months, and then apply for an order absolute to charge the funds.
Held:
Can have the money now, do not have to wait 6 months, but mainly b/c there is no one else interested in the left over funds in court. 
Discussion:
· The funds would be paid to the D if the CO did not issue. 
· Judgments Act s. 14 in part says, "... provided that no proceedings shall be taken to have the benefit of such charge until after the expiration of six calendar months from the date of such Order”
· When get a regular charging order under the Judgements Act you had to wait 6 months before you could get an order absolute. But does this apply when the funds are already in court?

· Under the machinery of that Act in British Columbia, money paid into court after judgment is payable to the judgment creditor forthwith after application, subject to certain notice to the judgment debtor. 

· So if the money was garnished the JC could get it just with notice to the debtor, so now that the money is already in court should the JC be made to wait – says NOT.

· The judgment act provisions regarding charging orders require 6 months delay. That is a “defect” of the law.

· The equitable charging order applied for here, including notice of the application for payment to the judgment creditor, supplies precisely that remedy which is only precluded otherwise by a "defect" in the law.  

· The order can properly go in this form in these circumstances ONLY because the court was satisfied that there were no other equities which might be attached to the funds: “Were it otherwise, the precaution of a period of time for adverse claims would be appropriate”.
Rennison v. Sieg (8043)
Facts:
Application by a judgment creditor (P1) for an equitable charging order against certain moneys paid into court.

The money was paid into court by a defendant (D2) in another action involving a motor vehicle accident.

The judgment debtors in this action (D1) were the plaintiffs (P2) in the other action, and the money was paid into court for the benefit of P2 i.e. D1.

The plaintiff in this action (P1) has taken judgment in this action against the defendant (D1).

The money paid into court is, in equity, the property of the judgment debtors in this action D1.

Problem is that D1 says that his lawyer is due some of the money, and that D1 also has other creditors and they want to share out the 27500 pro rata amongst all their creditors. 

The JC (P1) is not interested in all that, and applies for a charging order, and wants the money paid forthwith following the case of Chima v. Hayduk. 

Issue:
Should P1 get the money immediately under a charging order?
Held:
No. Grant order nisi and fix the period of six months from the date of this order within which the defendants (D1) may pay the plaintiff (P1) the amount of the judgment, costs and interest.  In default of the D1 or others showing cause to vary or discharge the order nisi, then the plaintiff P1 at the end of the six month period will be entitled to apply for an order absolute
Ratio:
When there are other parties competing for the money, an order absolute will not be granted on funds in court without a waiting period. 
Discussion:
· Points out that the ruling in Chima v. Hayduk was based on there being no one else interested in the left over funds in court. 

· “Proceedings for a charging order, be it a legal or an equitable charging order may be commenced ex parte and an order nisi is made.  This order provides that the order nisi has to be served on the judgment debtor, and that the order nisi may be made absolute six months after the granting of the order nisi. In the intervening period the judgment debtor, and presumably any others having equities or priorities to advance, can show cause to vary or discharge the order nisi”. 

· Court says that such practice “seems to me to be eminently sensible and fair and I propose to adopt that practice in this application as it will give to the judgment debtors and any persons who claim to have priority or equities ample opportunity to advance their claims”.
Accredit Mortgage v Grealy (8045)
Facts:
JC applied for an equitable charging order against funds owed to the JD by a bankrupt third party. The JC could not use mechanisms of legal execution b/c the funds were held by a TEIB. 
Issue:
Can an equitable charging order be made against funds that are not actually in court, but are in the hands of a TEIB?
Held:
· Yes. It appears logical to say that equitable execution ought to be available as against funds in the hands of a trustee where legal execution would otherwise be available
· [In this case Grealy succeeded in having the charging order set aside on the ground that the order should not have been made at a time when there was no ascertained fund or money due to Grealy.  Execution should not have been taken at that time.]
Ratio:
Can get equitable charging order for funds held by a TEIB
Discussion:
· Grealy argued that even if a charging order can be made against funds in the hands of the trustee in bankruptcy, no order can be made until there is an ascertained fund or a specific sum of money due to Grealy ( Grealy eventually succeeded on this ground of appeal.

· Counsel were unable to find any reported Canadian case where a charging order had been made against a trustee in bankruptcy.  
· Funds in the hands of a trustee in bankruptcy are held by the trustee pursuant to the provisions of the Act. 
· The purpose of a charging order is to allow a creditor to execute on a judgment where legal execution is impossible.  
· The reported cases deal with circumstances where funds are held by the court and some decisions imply that those are the only funds which could be the subject of an equitable charging order.  
· However, funds in the hands of a trustee cannot be garnished just as funds in court cannot be garnished.  On that basis, it appears logical to say that equitable execution ought to be available as against funds in the hands of a trustee where legal execution would otherwise be available. 

Exemptions under the COEA (9001 ( stat materials)

s.3(5) ( can only garnish 30% of wages, and must leave debtor with at least $100 per month, or 200 if they have dependants.

s.3(6) ( if the debt is for board and lodging then the above protections are N/A, or weakened. 
s.3(7) ( for family law debtors the exemptions are less.
s.4 ( can apply to the registrar or PCJ to have the amounts / limits in s.3 varied, then will have a hearing. s.4(4) sets boundaries for what changes can be made. The change order can be appealed. 

s.70 – 79
s.78(1) ( clothing, some value of furniture / car / tools for work / personal property are protected. Medical / dental aids. But these items can be seized by a party that has a SI in the goods sold on credit. 

s.71.1 ( cannot seize house if debtor has less than prescribed equity in it. 

s.71.2 ( if can sell house, then tells you how to distribute the money.

s.73 ( explains the process for the D saying what he wants to keep and the sheriff making a list etc. 

s.74(1) ( if the D picks out his items under the exemptions of s.71(1) and the sheriff says he has claimed too much, then is a procedure for having them appraised. 

s.76 ( if the goods exceed the exemption, then the D pays for the appraiser, else the sheriff pays for the appraiser. 

s.77 ( appraiser must take an oath.

s.78 ( can appeal the appraiser’s decision. 

s.79 ( nothing in s.71-76 prevent recovery by government or from distress for rent. 

s.96(2) ( if the land is the home of the D, court can have mercy and order payment on terms. 
Exemptions under the Insurance Act

s.54(1) ( if there is a B, then the insurance money is not part of D’s estate. 
s.54(2) ( if the B is a spouse, child, grandchild or parent, then the insurance money and rights and interests of the insured in it are exempt from execution or seizure. 

Sykes v. Sykes, Bankruptcy et al. 1998:  BCCA

Facts:  

s.147(2) Insurance Act: (now s.54(2)).

While a designation in favour of a spouse, child, grandchild or parent of a person whose life is insured, or any of them, is in effect, the insurance money and the rights and interests of the insured therein and in the contract are exempt from execution or seizure.

Sykes: Mr. Sykes found out he owed CRA large amounts of money.  Transferred $90,000 from his RRSP to an annuity type RRSP and designated Mrs. Sykes as the beneficiary. He then made a voluntary assignment in bankruptcy, at that time his only asset was this RRSP annuity. It is alleged this was a fraudulent conveyance.

Robson: D holds 2 annuity Ks, beneficiary is wife.  Both have deferred annuity option and option to cash out.  P received judgment against D, applied to have receiver appointed to collapse and sell the RRSPs, first action was dismissed as held protected by s.147.

AR Thomson Ltd: Same crap different people.

Issue:  

Does s.147(2) [now s.54(2)] of the Insurance Act protect RRSP monies in the hands of an insurer, under contracts which purported to provide an annuity, against execution to satisfy the claims of creditors?
Held:  

The moneys in the annuity-type R.R.S.P. accounts were exempt from seizure by virtue of s.147(2) of the Insurance Act. However, the trustee was entitled to set aside the bankrupt's transfer of the funds to the new R.R.S.P. as a fraudulent conveyance

Ratio:  

While s.54(2) will protect annuities with designated beneficiaries, they are not protected from creditors if it is a disposition of property, to hinder or delay creditors, and is not for good consideration, as in the Fraudulent Conveyance Act.  If this is the case the conveyance is void.
Reasoning:  

Is the annuity covered by the insurance act?

· Court comments on how similar the legislation in this case is to that in the Anthony case.

· The addition of “annuity” was added to the Financial Institutions Act in 1976. The “margin note” for this amendment was that it was to revise the definition to extend the benefits afforded to beneficiaries and dependents under life insurance to include annuities.

· Previously such cases as Gray v. Kerslake, 1957 SCC, held that annuities were not life insurance.

· Every case is dependent to some extent upon the language of the contract.  

· Almost all provs have amended the definition of life insurance to include annuities and almost all cases since have confirmed that the purpose of the amendments was to protect retirement savings in the form of annuities from execution by creditors in the same way that life insurance proceeds are protected.

· Courts across the country had consistently held that the purpose of similar statutory amendments was to protect from seizure retirement savings in the form of annuity contracts. 

· So the money in each of the annuity accounts was "insurance money" according to the definition of "life insurance" in s. 1(1) of the Financial Institutions Act. 

· In each of the cases under appeal there is designation of spouse as beneficiary in event of death of annuitant, this is sufficient to satisfy all the requirements of the section save the Q of whether proceeds may be regarded as insurance moneys.

· From Anthony, there was at date of bankruptcy, a contractual obligation upon Imperial Life to provide an annuity for the dentist subject to the conditions of the agreement.

· It did not matter that in one case the insurer was permitted to withdraw unilaterally from the plan upon returning all contributions. At the date the execution was proposed, the insurer had not exercised that option. 

· Nor was it relevant that the annuity contracts did not insure the life of anyone in the conventional manner. The annuitant himself was the "person whose life is insured" for the purposes of s. 147(2) of the Insurance Act. 

Fraudulent Conveyance argument

· Fraudulent Conveyance Act provides:  disposition of property to delay or hinder creditors shall be void or of no effect, unless was for good consideration.  

· Issue is if transfer of funds from the non-exempt accounts to the RRSP account with the simultaneous designation of Mrs. Sykes as beneficiary constituted “disposition of property”, within meaning of s.1, and if so, whether it was to delay, hinder or defraud.

· Case of Royal Bank of Canada v. North American Life Assurance Company, 1995 SCC, found that the designation of a B under a life insurance policy was a disposition of property.
· Applying remedial and liberal approach advocated have no hesitation in finding the transfer constituted a disposition of property. The designation of his spouse as the beneficiary of the new R.R.S.P. account constituted a "disposition of property" within the meaning of s. 1 of the Fraudulent Conveyance Act.

· The word “dispose” is broadly defined in the Interpretation Act RSBC. 

· Next Q – to delay hinder etc… Yes. It was.

· Was it for good consideration and in good faith to person not having knowledge or notice of the collusion or fraud?  No, she was not even aware of the designation. 

The funds are held by Mr. S in trust for Mrs. S argument 

· Section 81 of the Bankruptcy and Insolvency Act in place at the time of these events provided as follows: 

Persons claiming property in possession of bankrupt

81(1) Where a person claims any property, or interest therein, in the possession of a bankrupt at the time of the bankruptcy, he shall file with the trustee a proof of claim verified by affidavit giving the grounds on which the claim is based and sufficient particulars to enable the property to be identified.

· The evidence did not support the claim that the funds were held in trust for the bankrupt's spouse. She had made no attempt to pursue her trust claim before the trustee according to the provisions of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3.

Conclusion 

· In the result the transfer of funds from non exempt accounts to RRSP and designation of Mrs Sykes as beneficiary is void.

PROVINCIAL LEGISLATION

Workers compensation Act (9014)
s.15 ( WCB payments cannot be assigned charged or attached. 
Crown proceedings Act, RSBC (9014)

s.13(6) ( Can get court process to force government to pay.
FEDERAL LEGISLATION

Canada Pension Plan Act (9015)

s.65(1), (1.1) ( Pension benefit cannot be assigned, charged, attached, anticipated, given as security, seized or executed on.

s.65(2) ( But if the provincial or municipal authorities paid a benefit to the citizen that should have been paid by the Minister, then the Minister can refund the province / municipality instead of paying the citizen.  

s.65(3) ( similar to (2) but for disability not welfare payments. 
Old Age Security Act (9016)

s.36(1), (1.1) ( Old age benefit cannot be assigned, charged, attached, anticipated, given as security, seized or executed on.

s.36(2) ( But if the provincial or municipal authorities paid a benefit to the citizen that should have been paid by the Minister, then the Minister can refund the province / municipality instead of paying the citizen.  

s.36(3) ( similar to (2) but for veteran benefits, not old age payments. 

Indian Act (9016)

Real and personal property on a reserve is protected.
But can charge a leasehold interest that someone has in reserve lands etc.

SP can seize collateral from reserve. 

Crown Liability and Proceedings Act, RSC (9016)

Crown is protected. 
CREDITORS WITH SPECIAL RIGHTS

Woodworker Lien Act (9017)

s.2(2) ( Person performing labour or services in connection with logs and timber has a lien on them for the amount due for the labour or services.
s.2(1) ( “persons performing labour or services” is broad, even includes doctors. 

s.2(3) ( This lien trumps all except government lien or charge and the charge the timber slide company may have on the logs for money due to him. 
s.2(5) ( If employer deducts money to keep a stash to pay doctors who treat injured workers, then those doctors also have a lien on the logs or timber. [not sure what this adds to the above].
Repairers Lien Act (9018)

s.2(1) ( mechanic / repairer can sell you car to get paid, but must wait 90 days. 
s.2(2) ( must give 2 weeks notice in paper before sale.

Family Maintenance enforcement act (stat materials)

I have not read this yet, is pretty long!
BC director of maintenance enforcement v Leontowicz (9019)

Facts:
Land sold under COEA, money paid into court.
Following was registered on title:

1. Court order for KR

2. Court order for KR

3. Judgment #1

4. Judgment #2

5. Judgment #3

6. Court order for GJ

There are also some outstanding taxes, but the amounts are not clear.

Issue:
Priorities of creditors.
Held:
· Taxes get paid first.
· Then the family law creditors get paid – they are unsecured creditors who have statutory priority.

· Then:

· If there is enough to fully pay the family law creditors, they get fully paid, and then the rest is shared rateably between the judgment holders (unsecured creditors).

· If there is not enough to fully pay the family law creditors, they share rateably and the judgment holders get nothing. 

Discussion:
· Normally money under COEA is shared rateably, this flows from s.95 and s.111 of the COEA.
· But s.26(5) of the FMEA makes s.95 and 111 of the COEA inapplicable to maintenance orders registered in the LTO ( the family creditor takes first. 
· Court points out that if land was sold under foreclosure proceedings the situation is different and that in that case you pay in order. 

· S.28 of the FMEA says that family payments take precedence over other unsecured creditors, unless the family order is more than a year old. Also, competing maintenance orders rank equally. 

Employment standards Act (9022)
s. 87 ( “unpaid wages constitute a lien, charge and secured debt in favour of the director (of employment standards), dating from the time the wages were earned, against all the real and personal property of the employer,… including money due or accruing due to the employer or other person from any source.”

s.87(1.1) ( if talent  agency has been paid and not paid money on the employees, then director has a lien on their property. 

s.87(2) ( labour board settlements create lien for the P named in the order against the property of the D named in the order. 

s.87(3) ( says that the lien in the above sections takes  priority over all basically everything, even WCB claims, K claims and SIs under PPSA. 
s.87(4) ( Confirms that even perfected SIs under PPSA are trumped. 

s.87(5) ( after filed the lien under s.91, it trumps additional advances made under the mortgage against land.

s.88(1) ( Interest is payable.
s.88(2) ( Interest only starts after 23 days.
s.88(2) ( The interst is treated as wages, so all the wages provisions apply.

s.88(5) ( Minister will pay interest on the money he holds. 

s.88(7) ( Talent agency must pay interest

s.89(1) ( Minister can order third party debtor to the employer to pay the minister and not the defaulting employer.

s.89(4) ( if savings institution has money of the defaulting employer, that is deemed a debt and so the minister can demand money from the savings institution.
s.90 ( you can be liable if you don’t comply with the demand. 
s.91 ( director of employment standard can rule on disputes and that ruling is enforceable like a SC judgment.
s.92 ( director can seize assets.
s.95 ( director can by-pass company shuffles and get the money from the effective employer.
s.96(1) ( director or officer can be liable for up to two months wages.
s.96(2) ( director or officer not liable for termination pay, not liable if corporation in bankruptcy, not liable for some holiday pay.
s.96(2.1) ( Director or officer of talent agency also sometimes liable.  

s.97 ( if business sold, employment is deemed continuous. 
s.98 ( are money penalties for those the director of ES makes orders against for breaching the act.
s.99 ( Gives procedure for how money paid to the director must be distributed: first wages, then ESA “judgements”, then interest on ESA “judgements”, penalties. When paying employees, pay first those with uncashed cheques, then those with assigned wages, then estates of deceased employees. If not enough, then pay rateably to all. 
s.101 ( director of ES can publish the names of contraveners. 

Partial abolition of priority (9030)
· CL and equity say first in time is first in right. Statutes change this, and this is called “abolition of priority”.

· Bankruptcy and Insolvency Act is a major exception to FITFIR.

· CCA (formerly the creditors relief act) also changes FITFIR. 

Tan v American Corporate Suites (9030)

Facts:
Was a GO before judgment. 250k was paid into court.
The P then got judgment, and now wants the money. 

No other GO’s have been issued.

No writs of execution have been given to the sheriff.

600k’s worth of judgments have been granted, and the D wants all his creditors to share in the assets.  

Issue:
If at the time the GO monies were paid into court, the sheriff had no writs of execution in his hands, then does the P who got the garnished funds have to share?
Held:
No. In this case there were at no stage other writs of execution in the sheriffs hands, so the JC does not have to share with anyone else. 
Ratio:
There must be a levy before the provisions of the CAA become operative. 

If the are no writs of execution in the sheriffs hands at the time the JC serves the summons, but there are by the time the money is paid into court, the JC doing the attaching does not have to share (Anderson v Dawber). But this is when the JC has judgment, serving of pre judgment GO is less powerful (B.C. Millwork v Overhead Door), unless judgment is obtained before the sheriff gets any other writs, then the PJGO and the judgment combine for the same effect as the judgment and service of a post J GO. Cases split on whether the sheriff has a claim when the PJGO is served, and then the sheriff gets other writs before the garnishor gets judgment. 
Discussion:
Basic situation when you have many JC’s who have all given writs of execution to the sheriff:

· s.34(1) defines when the sheriff can attach debts ( Sheriff can only attach debts when there are several executions and claims and insufficient goods to pay for them all and the sheriff’s fees. 

· s.34(5) of CAA says that any creditor who attaches a debt does so for the creditor and all other creditors entitled under the CAA i.e. this is when the JC attaches himself w/o relying on the sheriff to do so.
· Therefore the JC’s would share in the funds that one of them arranges for the sheriff to attach, or that they attach themselves. But even if you attach it yourself, and there are many JC’s wanting to recover from that JD, then you have to put the attached funds in the pot (s.34(4)). Also, if the JC who attaches funds wants to share in the other funds that the sheriff or other JCs put in the pot, the JC must have given the sheriff a writ of execution. 
Situation when the sheriff has writs of execution before the other JC serves the summons. 

· If the sheriff has writs of execution in his hands, and JC3 has not given the sheriff a writ of execution, but goes off and serves the JD with a garnishing order ( JC3 has to share those funds with the others, when the sheriff has a writ in his hands, that is the defining time for when funds must be shared. 

Situation when a JC on his own, before the sheriff has any writs, gets funds garnished:

· The sheriffs interest in attachable funds only arises when there are executions in his hands and there are, or appear to be, insufficient goods to cover the debts and sheriff fees. 

· So if you get in before that point, and serve the JD then you don’t have to share the funds you attached with the other JCs.. 
· The proceeds of garnishment by a JC is only shared with other JC’s when 

· There are several executions in the hands of the sheriff at the time the JD is served by the JC, and 
· There are insufficient goods to cover all the debts and the sheriff’s fees.

· Anderson v Dawber 
· GO before judgment obtained by Px – no writs of execution in hands of sheriff at that stage
· Judgment obtained.

· Money paid into court – at this stage the sheriff did have other writs of execution. 
· Px takes all that money and does not have to share. 
Benjamin Moore & Co. v Finnie (9033)
Facts:
· On January 13, B filed in sheriff’s office a writ of execution in the sum of $4263.66 + costs.

· By January 20 a notice of seizure of moneys owed to the debtor was served on Mr. White who owed money to the JD. .  

· On May 7, Mr. White paid monies to the sheriff.  On that day the sheriff made an entry in his book.  

· Between the 24th of March and 22nd of April 10 other creditors had obtained judgment and had deposited executions in the sheriff’s hands.   

· Sheriff’s statement of distribution, after deducting his own fees and expenses and giving priority to costs of B, proposed to divide the balance pro rate among all execution creditors.  

· B opposed this, arguing a levy had occurred when the notice of seizure was delivered (January 20), and therefore the other creditors were too late having not filed prior to February 20th.   

· Note that s.3 of the COEA says that only those JCs who have a writ of execution to the sheriff within a month of the levy can share?
Issue:
How should the funds be shared, where the other JCs in time?
Held:
Yes, the levy is when the money is received by the sheriff, not when the summons is served. 
Discussion:
· A levy, under s.2, means to collect or exact or obtain moneys as a result of a seizure.  
· Therefore, the levy was not completed until May 7th.  
· The statement of distribution is proper.

· Confirmation is that if you look at the book the sheriff enters the levies in, it has a space for the amount for each levy, and if the levy was the time of service of the summons, you would not know what the amount was, so that cannot be correct. 

· See s. 23 

Re McMillan Bloedel (9036)

Facts:
· MB got a judgment, then filed a writ of execution, then the sheriff seized assets. 

· Meanwhile the D had not been paying its employees. 

· Director of employment standards (DES) says he has a lien on the funds that the sheriff has. 
· The DES did not file a writ of execution under the CAA (well they did but it was too late), but relies on the ESA. 

· The other JCs say that DES should wait until after the sheriff sale and then claim its interest, say that only the JD’s interest in the chattels is being sold at the sheriff sale. 
· The other JCs also rely on s.37 of the CAA that says a creditor is not entitled to share in the proceeds unless he has established a claim under the CAA. 
· The DES relies on s.15 of the ESA which says that unpaid wages create a lien and takes priority over other claims. 

Issue:
Does the DES take ahead of the JCs?
Held:
Yes, the ESA prevails over the CAA and even though the DES did not file in time under the CAA, he can share in the money, and in fact takes priority.  
Ratio:
DES does not have to comply with the CAA filing requirements, and he can either go after the chattels that were previously sold (i.e. can go after the new owner), or can go after the funds that are left in the pot that the sheriff is about to distribute!
Discussion:
· s.12-14 of the ESA allow for issuance of a certificate of lien and that has the status of a judgment. In this case the certificate was properly filed in the BCSC. 

· DES can enforce his certificate using the CL or equity. 
· The DES can claim on the chattels before they are sold at the sheriff sale. 

Enforcement of federal court judgements (10001)
British Columbia Deputy Sheriff v Canada (10001)
Facts:
· Interpleader application to determine priority between execution creditors. 
· The debtor company (International electronics corporation (IEC)) became liable for tax under Part VIII of the Income Tax Act after it designated amounts in respect of shares, debt obligations or rights under scientific research financing contracts.  
· Four separate assessments were issued and sent to the company (IEC).  
· An officer of Revenue Canada then issued certificates for unpaid assessments.  
· Writs of fieri facias (issued by the FC) were delivered, with the certificates (issued by CRA) to the sheriff who seized and sold the property of the company.  
· IEC never had notice of the certificates, nor that the WOSAS was given to the sheriff. 

· The money for the goods seized and sold for CRA was received by the sheriff between July 26 and August 20, 1985.

· Royal bank had meanwhile obtained judgment and gave a writ of execution to the sheriff on August 20, 1985 i.e. within one month of the levies i.e. at this point the sheriff held only the proceeds of sale, BUT, seems that since this is a FC seizure (which seems to not have the one month rule), are not applying the CAA and so its one month period does not apply, and since the debtor has no interest in the property after it is sold, which it was at the point RB gave its writ of execution to the sheriff, there was no property the sheriff could execute on, and all the funds already recovered went to CRA, not b/c of priority, but b/c of the timing of events. 
Issue:
Was the seizure and sale by the sheriff acting on a WOSAS from the FC to enforce a tax debt valid given the lack of notice and the fact that it came from the FC, and what was its priority
Held:
· The seizure was valid, it was done in a seizure system that is not integrated into, but runs parallel to the provincial system, although it seems that the same sheriff does the seizure in each case. 
· Since the goods were already sold by the time Royal Bank gave its writ to the sheriff, the royal bank cannot share in the proceeds. 

Discussion:
How the federal court seizure system works

· Section 223(2) of the ITA clearly says that the certificate of debt issued under it has the force and effect of a judgment of the court, in this case, the Federal Court.  

· It does not say the certificate is a judgment, or that it is deemed to be a judgment, but that it is equivalent to a judgment. 

· The FC rules say that a WOSAS can be issued for recovery of money even when the order for the payment of money is not a judgment, so the issuance of the certificates authorized the issuance of the two writs, and they are valid. The sheriff would not act on the certificate, just like it would not act on a judgment, a writ of execution must be issued. 

· How the sheriff should respond to the WOSAS is governed by the FC act.   
· Section 56(3) of the Federal Court Act authorized Federal Court execution ( basically said a FC writ is the same as a provincial SC writ. 
· The FC execution is not integrated into the provincial one (that may violate the constitution, the FC act is a federal statute), it runs parallel to it. 

· Unlike the provincial limitation period laws, which are incorporated into the FC by reference to the provincial laws, the execution laws are not incorporated, but the provincial laws are referred to b/c the federal system is said to be like the provincial system, but it runs alongside the provincial system. 

· So the sheriff in this case was acting under the federal system when he made the seizures. 

· There is also federal common law which governs such executions where gaps were not covered by the provisions.  
· Under common law, the goods seized are still the property of the debtor until they are sold, at that point they become the property of the purchaser, and the proceeds are shared between the creditors (with any remainder going back to the debtor), but the debtor has no interest in the property after it is sold, and the debtor has no interest in the proceeds unless there is some left over.  At the time of sale i.e. when the proceeds are created, the creditors take their interest in those funds even though the funds are still in the hands of the sheriff. 
· Under federal common law the bank had no claim to the proceeds as there were no longer any goods or funds belonging to the debtor against which the writ could be levied when the sheriff received the bank's writ.  

· Court states that it is not deciding the issue of priority. Does says that it does not seem that the federal crown could take advantage of the CAA, unless it got its judgment recognised by a provincial SC and started from scratch under the CAA. 

Issue of whether the issuance of the writ based on the ITA provision was valid given that it was without notice. 

· Section 223(2) of the ITA is not unconstitutional in the circumstances of this matter and the seizures were not unreasonable contrary to section 8 of the Charter.  
· Seizure without notice and without giving the taxpayer the opportunity to pay may be unreasonable in some cases. However, the legislative scheme was to be read down to retain its constitutionality.  
· On a narrow application of section 223(2) of the ITA, the provision was not contrary to section 8 of the Charter where the debtor made designations resulting in assessments and where payment had to be made in the month after the designations were made, but was not.  
· Seizure for continuing non-payment had to be regarded as a probable consequence of the Act. 

· Such a seizure was not contrary to section 51(a) of the Bill of Rights.
Obiter comments on the role of sheriffs
· Not clear whether sheriffs have discretion to not seize if at the last minute the JD asks for one day to pay – does the sheriff have to get the consent of the JC?

· Is the sheriff in a purely administrative role (no discretion) or quasi judicial (has discretion) as an officer of the court. 

· If the law used to be that the sheriff had no discretion and had to seize, then maybe s.8 of the Charter changed the law – but that is a question for another day. 
· But should not strike down statutory provisions that are silent as to how the seizure must occur, and whether there is discretion, rather just modify the CL to comply with the charter. 
Hong Kong bank of Canada v The Queen (10010)

Facts:
· D owed money to bank and money to the federal Crown for unpaid income tax, as well as other debts. 
· The Crown registered a certificate in the Federal Court, which had the effect of judgment, and that judgment was registered against D’s interest in his house in 1985. 
· The bank obtained judgment and registered its judgment against the property in 1986. 
· Subsequently, D, and his wife, who owned the property jointly, agreed to sell the house and the bank applied for and obtained orders under the Court Order Enforcement Act, R.S.B.C. 1979, c. 75, requiring the proceeds of sale to be used to pay the taxes and secured creditors, with one- half of the balance to be paid into court (the other half belonged to the wife, so she would get it). 
· Subsequently, the Crown brought an application for payment out of the entire sum on the ground that it had priority, while the bank brought an application for payment rateably to creditors. 

Issue:
Who has priority over the money? Should it be paid out in priority to the R, or shared rateably between the creditors under the CAA, of which the R was one?
Held:
Share rateably between the creditors under the CAA. 
Ratio:
To execute on land, Federal Crown has 2 options:

1. Federal Court writ of Fi. Fa. ( get the land sold under federal court process analogous to that under PGL; Crown prerogative and no sharing with CAA creditors.
2. Registration of certificate under COEA, s. 74 ( must take burden with the benefit - rateable sharing, debtor exemptions, no Crown prerogative.

Crown will not make the mistake of registering the judgment under the COEA again!

Discussion:
Does the R have priority b/c it was the judgment first registered against title?

· The crown’s judgment was registered against the D’s land ahead of the banks judgment. Crown argues that it takes priority on this basis. Alternatively, the R says that if all the creditors are equal, then R prerogative applies and the R takes ahead of the other creditors sharing under the CAA. 

· The Crown did not have priority under s. 28 of the Land Title Act, R.S.B.C. 1979, c. 219, since the fund in court did not come about as a result of a foreclosure, but as a result of a sale under ss. 103 and 104 of the Court Order Enforcement Act, which require that the fund be distributed rateably in accordance with the Creditor Assistance Act, R.S.B.C. 1979, c. 80. If the R had bought foreclosure proceedings, then the fact that it was first in line would have meant that it took its entire amount first. 
· Who had priority under the LTA is not relevant when distributing under the CAA. 

· The fact that a number of the provisions of the Court Order Enforcement Act were not complied with, did not render the orders made thereunder void. 

Does the R have priority b/c of R prerogative?

· There is a general principle that has between creditors of equal degree, the R takes priority. 

· But there are exceptions to the general rule. It does not apply when the R is acting as a commercial enterprise.

· In this case the benefit-burden exception applies. 

· The Crown did not have priority by virtue of its prerogative. Although the Crown invoked s. 223 of the Income Tax Act, S.C. 1970-71-72, c. 63, to register a certificate of the amount owing for taxes in the Federal Court, the certificate did not become a judgment, but merely had the effect of a judgment. 

· The Crown could have issued execution under s. 56(1) of the Federal Court Act, R.S.C. 1970, c. 10 (2nd Supp.) and gotten a writ and forced the sale without using the provincial legislation at all, but chose instead to invoke the provisions of the Court Order Enforcement Act. 
· That being the case, the Crown, in taking advantage of legislation to attain its status as creditor of the same degree as other creditors, cannot have the benefit of the legislation without being subject to its burdens. Hence, it did not have priority over the other creditors by virtue of its prerogative.

· If the Crown has taken advantage of legislation in order to attain its status as a creditor of the same degree as the other creditors over which it is asserting priority, then it cannot have the benefit of that legislation without also being subject to those burdens which are so closely associated with the benefits that they limit the scope of the very right that is being asserted.
Reviewable transactions (11001)

· Fraudulent conveyance Act (FCA) and Fraudulent Preference Acts (FPA) are distinct but overlapping. 
· FCA is modern version of statute of Elizabeth.

· FPA is to fill in gaps left by the repeal of the federal bankruptcy act. 

· There are significant difference by FCA and FPA, but in some cases both may apply.

· Consider the FCA first.

McGuire v Ottawa Wine Vaults Co (11001)

Facts:
· In August, 1905, M. and his brother bought a hotel business in Ottawa for $8,000, paying $5,000 down and securing the balance by notes which were afterwards retired. 
· In November, 1908, M. conveyed a hotel property in Madoc to his wife subject to a mortgage which she assumed. 
· M. and his brother carried on the Ottawa business until March, 1910, when they assigned for benefit of creditors who brought suit to set aside the conveyance to M.'s wife.  
· On the trial it was shown that for some time before November, 1905, M.'s. wife had been urging him to transfer to her the Madoc property, which she had helped him to acquire, as a provision for herself and their children b/c 
1. she had joined in a conveyance of a property in Toronto in which they both believed she had a right of dower, and the proceeds of that sale were applied in the purchase of the Ottawa business; 
2. And at the time of the said conveyance to her, all of M.'s liabilities had been discharged.  
· M. ascribed his failure in Ottawa to the action of the License Commissioners in compelling him to move his bar to the rear of the premises whereby his receipts fell off and he lost rents that he had theretofore received, and had to make expensive alterations.

· M also said he suffered badly from a fire on the premises early in 1910.  
Issue:
Should the conveyance to the wife be set aside?
Held:
· The trial judge set aside the conveyance to M.'s wife.

· TJ’s judgment was reversed by a Divisional Court (24 Ont. L.R. 591), but restored by the Court of Appeal. 

· SCC affirmed the judgment of the Court of Appeal (27 Ont. L.R. 319), Davies J. dissenting.

· SCC said that the conveyance by M. to his wife was voluntary; that it denuded him of the greater part of his available assets and was made to protect the property conveyed against his future creditors and is, therefore, void as against them. 

Ratio:
If convey property with the intent of defeating creditors, it will be ineffective against those creditors. 
Discussion:
Idington

· This was a voluntary conveyance by a man three months after he had made a fatal mistake in a business venture. 
Duff

· The conveyance was voluntary.

· Burden is initially on P to show that the effect of the conveyance was to defeat or delay existing creditors. 

· The fact that a financial collapse did come within a few months after the execution of the conveyance was sufficient to shift the burden to the D to show that it was not a conveyance to defeat the creditors. 

· Does not think that burden has been discharged. 

Anglin

·  This conveyance was made with the intent of protecting the property transferred from the claims of possible, if not probable, future creditors of the hazardous business in which the defendant John L. McGuire had shortly before embarked.  

· Other reasons for the transfer put forward by them do not account for its having been made when and as it was.  

Davies (Dissenting)

· The creditors in this case only became creditors long after the impeached transfer. 
· All of M’s debts from the time of the transfer have been paid. 

· The statute extends to subsequent creditors.  They have the same right to set aside an alienation made with intent to delay, hinder or defraud them, as creditors whose debts were due at the date of the alienation, but they have a more difficult task in proving a fraudulent intent on the part of the grantor in the case of a voluntary settlement.  

· They must prove either an express intent to delay, hinder or defraud creditors or that after the settlement the grantor had not sufficient means or reasonable expectation of being able to pay his then existing debts.
· No fraudulent intent under the statute was proved. So the question is whether the grantor after the settlement was left without sufficient means or reasonable expectations of being able to pay his then existing debts and so that a fraudulent intent might be inferred. 

· McGuire had a very handsome surplus of assets over debts and quite justified the settlement he made upon his wife. His business in Ottawa had continued prosperous from the time he bought it and remained so for six or eight months afterwards.  The firm's obligations seem to have been met with reasonable promptness as they matured and to McGuire the outlook was promising. There was no indication or anticipation by either defendant that the venture was likely to prove a failure. My conclusion is that McGuire was clearly solvent when he made the settlement.  
· Evidence satisfies me that the insolvency was brought about by causes which could not have been foreseen or anticipated when he made the impeached settlement.
· A man who contemplates going into trade cannot on the eve of doing so take the bulk of his property out of the reach of those who may become his creditors in his trading operations. 

· A man is not entitled to go into a hazardous business, and immediately before doing so settle all his property voluntarily, the object being this: "if I succeed in business I make a fortune for myself.  If I fail, I leave my creditors unpaid.  They will bear the loss."

· But McGuire was not a man "going into trade" for the first time when or immediately after he made the settlement.  He appears to have been for the greater part of his life in the hotel business, and he did not, as I have shewn, take the bulk of his property out of the reach of his creditors.
Canadian Imperial Bank of Commerce v. Boukalis (11009)

Facts:
CIBC seeks to set aside a second mortgage granted on June 29, 1983 by the defendant Vasilios Boukalis, to his brother, the defendant John Boukalis, for the sum of $550,000.

At the time of the transfer the bank seemed to have enough security, but at the time of trial, the security had proved to be inadequate and the bank had several outstanding judgments against Vasilios Boukalis.

Issue:
Whether one who is not an unsecured creditor at the time of a conveyance has status to challenge the conveyance under the Fraudulent Conveyance Act.
Held:
Yes, do have status.
Ratio:
The suggestion that a creditor, secured at the time of conveyance, is forever barred from claiming under the Fraudulent Conveyance Act is inconsistent with the cases that say that a subsequent creditor, a person not a creditor at the time of the conveyance, may claim under it.  

Discussion:
· To succeed in its action to set aside the second mortgage as a fraudulent conveyance the plaintiff must show that it was granted with intent to delay, hinder, or defraud the plaintiff as a creditor of just and lawful remedies
· 5 member panel b/c previous cases said that a creditor who was fully secured at the time of an impugned transaction is not permitted to take the benefit of the Fraudulent Conveyance Act.

· Some of the cases confuse and confound the FCA and the FPA, the acts are different. 

· The FPA says 

3. Subject to section 6, a disposition of property by a person at a time when he is in insolvent circumstances, is unable to pay his debts in full, or knows that he is on the eve of insolvency, is void as against an injured creditor, if made


(a) with intent to defeat, hinder, delay or prejudice creditors or some of them; and


(b) to or for a creditor with intent to give the creditor preference over other creditors or some of them.


· Section 1 of the Fraudulent Conveyance Act is not the same:


1.A disposition of property, by writing or otherwise, and a bond, proceeding and order, at any time made, to delay, hinder or defraud creditors and others of their just and lawful remedies, shall be void and of no effect as against a person, his personal representative and assignee whose rights and obligations by collusion, guile, malice or fraudulent devices and practices are or might be, in any way, disturbed, hindered, delayed or defrauded, notwithstanding a pretence or other matter to the contrary.
 

· Different groups are protected, not surprising given that the acts have different purposes. 
· A plaintiff cannot be a prejudiced creditor if he was not a creditor at the time the preference was given.
· Fraudulent Conveyance Act has a different thrust. It is designed to ban the disposing of property to hinder or delay creditors and those who might become creditors.

· The inference of fraud is drawn because of the existence of creditors at the time of the conveyance. If the existing creditors are well secured one is unlikely to (but still can) infer that the conveyance was made in order to defeat them. Of course, the time for considering intent is the time of the conveyance.
· No reason has been offered why an unsecured creditor who was a secured creditor at the time of the transaction has no status, whereas an unsecured creditor who was not a creditor at all at the time of the transaction has status.  
· A conveyance can be set aside even if there were no creditors when it was made. 
· It is a question to be decided upon the proper inference to be drawn from the facts and circumstances of the particular case as to whether there was an intention to defeat creditors or not, and if there was the intention to defeat creditors, then it does not matter whether it was to defeat present or future creditors.

· I conclude that it was not an essential step in the action for the Bank to prove that it was an unsecured creditor at the time of the conveyance.  
Solomon v Solomon (11014)

Facts:

S and the P (Solomon) were divorced and he was not making the maintenance payments. 

Was a conveyance of real property from the defendant Solomon (S) to the defendant Krawec with the intent to defeat, hinder and delay the plaintiff and others.

The P also claimed for conspiracy. 
The P had sold her share of the joint tenancy in their house to S when they split up. 

Defendants are Solomon and Krawec (K) who is now the landlord of Solomon b/c after K bought the property S stayed on living there. 
At the start of the trial, S withdrew – he admitted that he had fraudulent intent, but he is now injured and unemployed and is judgment proof. 
S also sold some of his tools to K.

K later sold the property to a BFPFVw/oN, and that party is not a D.

There is no evidence that K and S are in a romantic relationship. 

K did not testify at trial.

Issue:
Was the transfer null and void? Is the property is held by way of a resulting trust by the defendant Krawec for the benefit of the defendant Solomon.
Held:
K was not liable to P, not proved that K was aware of S’s sinister intent. The situation looks suspicious, but that is not enough to find K liable. 
Ratio:

Knowledge of a grantor's insolvency or indebtedness does not cause a grantee to cease to be an innocent purchaser for value without notice of the grantor's fraudulent intent.

Discussion:
· A conveyance of property made to defeat creditors is void as against creditors pursuant to s. 2 of the Fraudulent Conveyances Act, R.S.O. 1970, c. 182. 

· However, s. 2 does not apply to a conveyance made for valuable consideration where the grantee is not aware of the intent of the grantor to defeat the creditors. 

· The deemed admissions of the defendant Solomon do not have the effect of proof, as against the defendant Krawec, either that the defendant Solomon conveyed the property with fraudulent intent or that the defendant Krawec was privy to the defendant Solomon's fraudulent intent.

· Where a conveyance is made upon good consideration it is necessary, in order to set it aside, to show the fraudulent intent of both parties to it i.e. if the conveyance is for valuable consideration the plaintiff must establish knowledge on the part of the grantee of the intent of the grantor to defeat creditors. 

· But where a conveyance is voluntary (I think this means for free), it is only necessary to show the fraudulent intent of the maker of it. 

· Except in the case of relatives, and perhaps close friends, the onus remains on the plaintiff.
· In this case the burden is on the P b/c this was not even a close friendship.  

· Where the plaintiff fails to lead any evidence, either direct or circumstantial, to establish such knowledge, no adverse inference can be drawn because of the failure of the grantee to give evidence. 
· Court does note that in some other circumstances other courts have drawn negative inferences from failure to testify. But generally such an inference can only be drawn where there is some evidence led by the plaintiff to establish knowledge on the part of the individual that failed to testify. But no evidence + no evidence cannot equal some evidence.

· Here the P quoted some of K’s evidence from E4D (and it did not implicate K), and this points even further away from allowing a negative inference because of the lack of testimony i.e. by quoting the E4D the P sorta relieves D from the “need” to testify.    

· In determining whether there is any circumstantial evidence of knowledge, the Court will bear in mind that circumstances that are merely suspicious are not sufficient. Rather, all the circumstances surrounding the conveyance of the property must be examined to determine if there are among them some which have been termed "badges of fraud". 

· If there are no badges of fraud established, no adverse inference will be drawn.

· Badges of fraud include:

(1) Secrecy 

(2) Generality of Conveyances, by which is meant the inclusion of all or substantially all of the debtor's assets 

(3) Continuance in possession by debtor


(4) Some benefit retained under the settlement to the settlor.


· Minor badges of fraud (
(5)
Gross excess of value of property over price paid and


(6)
Cash taken in payment instead of a cheque.

· Another case said that the following were to be considered when looking for badges of fraud:
(1) Knowledge of the likelihood of a successful action by the plaintiff against the grantor 

(2) Unusual haste in closing 

(3) No immediate or early change of possession following the conveyance, adding that "joint possession raised a presumption of fraud," 

(4) The relationship between the parties to the conveyance.

· Each case turns on its own facts, here there was neither secrecy nor haste. The transfers of the land and the other assets (tools) were at FMV.
CIBC v Ash (11023)
Facts:
· Husband and wife were joint tenants, the he gave (no consideration) his interest to her. 

· CIBC took judgment for default of debts owed by D.

· CIBC wants land conveyed to the wife sold to cover the debt they are owed.
· CIBC argues that the FCA and FPA apply. 

Issue:
Could the voluntary conveyance by the debtor to his wife of his interest in their jointly-owned home, made more than 3 years before he was sued to judgment by a creditor, but at a time when he was indebted to the creditor for a smaller sum than that which later became owing, be set aside under s. 3(1) of the Fraudulent Preferences Act? 

Held:
· No. It was not established that at the date of the gift the debtor was in insolvent circumstances or that he was unable to pay his debts in full or that he knew that he was on the eve of insolvency.
· However, the creditor was entitled to succeed under the Fraudulent Conveyances Act since it was only necessary to establish under that Act that the conveyance was made with intent to delay, hinder or defraud creditors ( so set aside the conveyance of the husbands ½ interest. 
Discussion:
· S.7 of FPA: 

In the case of a disposition of any property which in law is invalid against creditors, if the person to whom the disposition was made has disposed of, realized or collected all or some of the property, the money or other proceeds or the value of it may be seized or recovered in an action by a person who would be entitled to seize and recover the property if it had remained in the possession or control of the debtor or of the person to whom the disposition was made. 

· A party relying on the procedural process set out by s. 7 of the FPA may well rely on the substantive law in the FCA.
· Under s. 3(1) of the Fraudulent Preferences Act, the Bank, must prove: 

1. the gift by way of conveyance; 

2. that at the time of the gift the donor was 
· in insolvent circumstances, or 

· that the donor was unable to pay his debts in full, or 

· that the donor knew that he was on the eve of insolvency 

3. that the donor made the gift with intent to defeat, hinder, delay or prejudice his creditors or any one or more of them. 

· On the material before me, I am not entirely satisfied that the Bank has established that at the date of the gift, namely July 8, 1959, the donor, Paul Ash, was in insolvent circumstances or that he was unable to pay his debts in full, or that he knew that he was on the eve of insolvency. Because I am unable to make any one of these three alternate findings, the Bank, in my opinion, is not entitled to succeed in so far as its application rests on s. 3(1) of the Fraudulent Preferences Act. 

· Under the Fraudulent Conveyances Act, all that the applicant Bank is required to prove is that the donor, in making the gift to his wife, did so with intent to delay, hinder, or defraud creditors.
· Evidence of the debtor's financial circumstances at the time is, of course, material to the question of the intent with which he made the conveyance.

· Must consider all of the circumstances in which the conveyance was made. 
· D said he conveyed b/c he thought he was about to die ( Paul Ash and his wife held the Oak St. property as joint tenants so that there would not, in my opinion, have been any valid testamentary reason why it would have been of any advantage to Mrs. Ash to have the entire interest in the property, as in the event of her husband's death she would have inherited by survivorship. 

· On the facts adduced and having regard to the fact that the transaction was with his wife, a finding was warranted that he conveyed to his wife with intent to delay, hinder or defraud creditors, and especially so when he gave an unsatisfactory and un-corroborated explanation which was not supported by evidence from his wife.

· “When suspicion touching the bona fides of a transaction between near relatives arises from the circumstances in which the transaction took place, then the fact of relationship itself is sufficient to put the burden of explanation upon the parties interested.”

· Clearly the Bank can have recourse only against a half interest in the property. Court inclined to think the more appropriate form of relief to be an order setting aside the conveyance.
Toronto Dominion Bank v. Terrace Bavarian Inn (11029)
Facts:
P was owed 30k by TBI, but was afraid that it would not get paid.

So the P took the mortgage from TBI as additional security. 

Now P wants to foreclose on a mortgage that it got from TBI.

The D’s say that P cannot foreclose b/c the giving of the mortgage to the bank by TBI was a fraudulent preference. 

The bank was not given an entirely accurate picture of TBI’s financial position at the time they took the mortgage i.e. TBI actually had more debt than they let on.

Issue:
Was the giving of the mortgage a fraudulent preference? Should the bank have done more thorough investigations? 
Held:
No, was not a fraudulent preference, bank not required to investigate. 
Ratio:
Don’t want to put large burden on banks, else the cost of lending goes up which harms the economy. 
Discussion:
· The bank was negligent in not making enquiries.
· But whatever the reason, they did not have actual knowledge of the true state of affairs. 

· Not clear to me what part of s.3 of the FPA they are applying. Seems that to have “intent to give the creditor preference”, the creditor has to know that that is what is being done ( Requires actual knowledge.

Sheraton Desert Inn Corporation v Yeung (11032)

Rebane said don’t read this case.

Facts:
A creditor agreed to purchase a house from a person who owed her money. The creditor agreed to credit the debt against the purchase price. The parties also agreed that the debtor would transfer the house to the creditor's daughter, that the latter would lease it to the debtor for two years, and that the lease payments would also be applied against the purchase price.

The balance of the purchase price was to be paid on completion. 

A second creditor brought an action for a declaration that the transfer was void as a fraudulent preference. 

Issue:
Was this a fraudulent preference?

Held:
No, there is an exception in the act for payments to creditors. 

Discussion:
· Section 3 of the FPA provides that, subject to s. 6, a disposition of property by an insolvent person is void as against a creditor if made with intent to prejudice creditors, or to a creditor with  intent to give that creditor a preference. 

· Section 6(1) provides that s. 3 does not apply, inter alia, to a payment to a creditor. 

· The sense of the legislation was altered in the 1979 revision. 

· The effect of the legislation as it reads now is to render a disposition of property voidable, except a payment to a creditor. 

· A transaction by which a debtor satisfies the debt to the creditor by transfer of land or securities is "a payment to a creditor" in common parlance. 

· That is what happened in this case. Hence, the transaction could not be avoided. 

Builders Liens (12001)
Ken Lawter Holdings v Steen Panduro Holdings (12001)

Facts:
The plaintiff entered into a contract with H. to do roof repairs on H.'s property. 
Before the work was commenced the apartment block was sold by H. to the defendant. 
The defendant did not inspect the property but relied on H.'s representation as to rental values in negotiating the purchase price. 
H. also undertook in the contract to have the roofing done by a well-qualified repairer and the agreement provided for a $50,000 holdback for the roofing repairs. 
In the course of time, the defendant discovered that H had misrepresented the facts as to rental values. H. agreed to compensate the defendant for $100,000 which was never done. 
Meanwhile, the plaintiff commenced and completed the roofing. Its claim to have its charges paid from the holdback was refused by the defendant. 
The plaintiff sued for the amount, claiming unjust enrichment. The defendant argued that if there was an enrichment, there was a juristic reason for the retention of the holdback money, based on H.'s indebtedness to the defendant for $100,000. 

The H is insolvent and so P cannot get any money of him. 

A lien could have been filed, but was not b/c the roofer thought he was going to be paid out of the trust monies. 

Issue:
Does the P have a claim for UE?
Held:
No. The defendant established a juristic reason for the enrichment, which was the state of accounts between the defendant and H and the fact that H was contractually obligated to the defendant to pay for the new roof under the purchase agreement.  
Ratio:
When in doubt, file a lien. 
If your K is with the previous owner, you cannot claim UE against the new owner, even if the sale price was not fully paid to the vendor b/c the repairs had not been completed. 

Discussion:
· Pettkus v. Becker, [1980] 2 S.C.R. 834 established the requirements for obtaining the remedy of unjust enrichment. They are: 

(1) enrichment of the defendant;


(2) a corresponding deprivation of the plaintiff; and


(3) the absence of any juristic reason for the enrichment.

· A key issue is whether Joanisse was acting as the agent of D (Panduro) when he represented to the roofing contractor that there was a $50,000.00 trust fund in the hands of Panduro to cover the cost of the roofing.
· BCCA finds no evidence to support a finding of agency.
· BCCA fins that the 50k was not specifically earmarked for payment by Panduro to the roofer and other tradesmen that did the repairs. The $32,000.00 referred to in the purchase contract is an estimate for the roofing cost, and forms part of the $50,000.00.

·  If Henmar had met its contractual obligations to Panduro it is apparent that Panduro would have paid Lawter from the holdback funds.  This $50,000.00 was held in trust by Panduro for the benefit of Henmar upon Henmar's obligations under the agreement being satisfactorily completed.

· It was to Henmar that Lawter would look for payment of his account. This, of course, would not prevent Lawter from filing a builder's lien against the property.
· The juristic reason is “the state of accounts as between Panduro and Henmar as found by the trial judge, and the fact that Henmar was contractually obligated to Panduro to pay for the new roof” ( not sure I get this (I think the contractor got screwed), but it seems that the juristic reason here is in two parts.

Part 1: the “fact that H was contractually obligated to Panduro to pay for the new roof” part of the quote

D did not pay for the roof to H (who would then hand it on to P), b/c such payment would only be made when H paid the contractor for repairing the roof as required by the contract between D and H, and such payment has not been made, so D is not required to pay H.

Part 2: the “state of accounts” part of the quote.

This baffles me ( seems to say that because Panduro had also been screwed by H, it was ok for Panduro to not pay P. But seems wrong to take into account the equity between Panduro and H when deciding if Panduro is UE by P’s actions!
The Crown (12011)

s.1.1 of BLA ( cannot lien highway, forestry road or a “highway property” ( some R immunity. 
Defazio Bulldozing and Backhoe v W.A. Stephenson Construction (12011)

Facts:
A construction contract was entered into for work to be done on Vancouver's Automatic Light Rapid Transit system. 

Certain subcontractors later filed lien claims with respect to the land traversed by the system. The liens were later ordered vacated, the Court holding that the lands traversed by the system constituted a highway exempt from the provisions of the Builders Lien Act. 
Issue:
Were the liens on the railway stations valid?
Held:
Yes. The lands did not constitute a highway because they had never been dedicated as such. Those lands were therefore subject to the Builders Lien Act and the liens were validly filed. 

Ratio:
Can lien public land, just cannot go all the way to having it sold. 
Discussion:
Background on how the BLA works
· The purposive intent of the Act is to preserve, primarily through the trust provisions (s. 2) and the holdback provisions (s. 20), and to direct the contract monies for the "improvement", whether coming from the "owner" or a mortgagee advancing a building loan, to "persons" entitled thereto as having contributed "work" and "material" to the making of the "improvement" and to prevent the "owner" from getting the benefit of "work" and "material" without paying for it. At the same time, the "owner" can by proper payment of contract monies in accordance with the Act reduce pro tanto the "owner's" liability to the "claimants" and eradicate claims of lien.
· Another purpose of the act is to allow ranking of priorities. .
· A lien is not independently enforceable by a lien holder but can only be enforced, in the event that the amount found due in respect of the lien is not paid, by further order of the court, that is by an order directing the sale of the land and "improvement" (s. 29(2)).

· There are time limits for filing a lien claim (s. 22) and for commencing action to enforce the same (ss. 25 and 26).

· Under the Act a fund is established in the hands of the "owner" with a stipulated minimum (the holdback), against which the claims of lien may be asserted

· Contract monies paid to the contractor are impressed with a trust for the workers etc. i.e. those entitled to file a claim of lien. So there is ordinarily a money source of satisfaction of lien claims in the hands of the "owner" and another in the hands of the "contractor" or "subcontractor".  
· Third money source ( any person against whose title to property a claim of lien has been filed can pay the claim or give security(s. 32). Such security may thus become a third source of satisfaction of a specific claim of lien. In the present case there is such a source of satisfaction in the form of a lien payment bond.

· So there are three remedies under the act that do not require the land to be sold. 
Facts in this case

· In the present case, the claims were for the value of "work" done on and "material" supplied to or for the "improvement" and the claims for lien had been cancelled upon posting of security for payment of the claims in the form of the lien bond, which was substituted for the land and the "improvement" thereon. This obviated in the present case both the need of a judgment for a lien and an order for sale to obtain satisfaction of the adjudged lien.
Was this train station a highway?

· S.3 of BLA says cannot lien a highway, Interpretation Act says that a “highway” is as defined in the Highway Act ( "highway" includes all public streets, roads, ways, trails, lanes, bridges, trestles, ferry landings and approaches and any other public way
· There is no certificate of title issued by the Land Title Offices in respect of dedicated "highways" against which claims of lien can be filed. The absence of a certificate of title precludes the filing of a claim of lien under the Act.
· Court says should not read highway to broadly, and “if a title can be found to the land in question, it is not for purposes of the Act part of a "highway" within the meaning of this exemption and a claim of lien can be filed against such title”.

Assuming the public land in this case cannot be sold, does that mean that you cannot file a lien?
· No. The ultimate sale requires a further order directing that sale and, at that stage and not before, the court can refuse the order directing sale in protection of an essential public facility.
· Such blanket exclusion would rule out the three useful mechanisms of satisfaction of claims of lien from the potential funds I have described. 

· The public policy consideration must be restricted to applications for that ultimate order directing a sale to satisfy an adjudged lien which has gone unpaid.

O&O Contractors v Bank of Nova Scotia (12019)
Facts:
· Older case ( 1965.
· R, as owner of property, gave a timber license to B, partly in exchange for promise to build a road.  

· B subbed to T who subbed to TC who subbed to O&O (the P in this action) to do some of the work on the road. 

· T paid some money that it owed to TC into court.

· s.3 of the Mechanics Lien Act created a trust in monies paid to subbies. Similar to the trust provisions now in the BLA. 

· But the bank argues that the trust provisions only apply when the money is paid to the subbie, and not when it is paid into court, and that since the bank was assigned the right to the money by TC.

Issue:
Does the bank get the money, or is it impressed with a trust. 
Held:
The money is impressed with a trust. The fact that a lien could not be filed against the R as the owner of the land does not mean that the other parts of the act do not apply. 
Ratio:
A payment made to a sub-contractor in respect of it may constitute a trust fund for the purposes of s. 3 of that legislation, notwithstanding that no lien has actually been filed or could have been filed against the Crown lands. For the purposes of the Act, the land and the money are completely separate and independent securities.
Discussion:
· Where the Crown in the right of the Dominion as "owner" of land grants a timber licence, and part of the consideration from the licensee is building a certain road, the road is an "improvement" within the meaning of the Mechanics' Lien Act, R.S.B.C. 1960, c. 238, s. 2, 
· But for the fact that the land is owned by the Crown, would have been entitled to file a lien under the Mechanics' Lien Act. 

· The fact that no lien has been filed nor could be filed does not make s. 3 (the trust fund section) inapplicable

· The two securities, that is, the land and the money, are completely independent of one another.

The lien and holdback provisions (12023)
Westburne Supply (B.C.) v Sentinel Electric Ltd. (12023)
Facts:
· The defendant Vancouver General Hospital owned land which it leased to the University of British Columbia.  

· UBC entered into a contract with Key Engineering Ltd. to act as general contractor on about five million dollars worth of improvements to the land. 

· Key entered into subcontracts with a number of companies including Sentinel Electric Ltd.  Sentinel contracted with the plaintiff to provide materials.  

· Sentinel went bankrupt leaving the plaintiff unpaid.  

· UBC had withheld 10 per cent of the funds it paid as the project progressed, pursuant to the Builders Lien Act. 

· The plaintiff filed builders' liens against the lands totalling $583,000.  

· Other suppliers also filed liens and the total of all liens filed exceeded the amount which had been held back.  

· The issue on the present motion was whether the Hospital, which was an owner but not involved in any of these contracts, was nevertheless protected by the sections of the Act limiting the liability of owners.  

· The plaintiff argued that because the Hospital did not post the notices described in section 13 of the Act, it could not have the benefit of the defences set out in section 20 of the Act.  

· The Hospital argued that section 13 of the Act was intended to bring within the definition of owner anyone who failed to post the required notice. 
Issue:
Is VGH liable b/c it did not post notice as required under the act, or is it protected by those sections of the BLA that limit the liability of owners?
Held:
VGH is not liable. It was the non-posting of the notice that made VGH and owner. Since they were an owner, and they complied with the act, they are entitled to the protection of the act and their liability is limited to the holdback amount. 
Discussion:
· Under s.1: 

"owner" includes a person who has, at the time a claim of lien is filed in the land title office, any estate or interest, legal or equitable, in the land on which the improvement is made, at whose request and on whose credit, or on whose behalf, or with whose privity or consent, or for those direct benefit, the work is done or material supplied, and all persons claiming under him; . . .

· Under s.13:

Subject to section 6, all improvements done with the knowledge, but not at the request, of the owner, his authorized agent or the person claiming any interest in them, shall be held to have been done at the instance and requests of the owner or person having or claiming any interest. This section does not apply to any improvements done after there has been posted, in at least 2 conspicuous places on the land, or on the improvements on it by authority of the owner or person, a notice in writing that he will not be responsible for the improvements, or after actual notice in writing to the above effect has reached the person claiming a lien under this Act.

· S.20 of the Acts says.
(1) Notwithstanding section 5, in all cases the owner or person primarily liable on any contract
under or by virtue of which a lien may arise shall retain, for a period of 40 days after the contract
has been completed, abandoned or otherwise determined, 10% of the value of the work, service
and materials actually done ...
(3) All payments up to 90% of the value of the contract or the work, services or materials as
calculated under subsection (1), made in good faith by an owner, contractor or subcontractor to any person entitled to file a claim of lien, shall operate as a discharge of any lien to the extent of the payments.
(4) Payment of the percentage required to be retained under this section may be validly made to
discharge all liens after the expiration of the period of 40 days mentioned in subsection (1) ...
· P argues that b/c VGH did not give the notices in s.13, they are not entitled to the defences in s.20. 

· There was nothing in section 20 of the Act to distinguish between owners who contracted and those who did not contract.  
· The spirit and purpose of the Act had been met in this case. The holdback was retained and Liens were filed as contemplated by the Act. 
· Failure to post a notice pursuant to section 13 of the Act is what brought that owner within the compass of the Act with respect to both liabilities and benefits, and since the owner complied with the act in this case, he is entitled to the benefit. 

· May seem a bit weird, but it was actually not posting the notice that made the owner “part of the construction” i.e. if the owner posts the notice, that is an announcement that he is not at all involved and so don’t look to him for anything i.e. disclaims liability and so cannot take any benefit either. But here, no notices were posted, so owner was potentially liable, but he complied with the act, and so is entitled to the benefits owners have under the act. 

· If an owner could avoid the obligations in the Act designed to protect lien claimants by simply not being a contracting party, then the statutory protection of the material men and sub-contractors would be diminished.  Similarly, owners deemed to have had work done at their request by operation of s. 13 would be prejudiced if their failure to post the notices required by that section led to them attracting a liability greater than that of other owners who actually entered into the contract.  In other words, failure to post a notice pursuant to s. 13, in my view, brings that owner within the compass of the Act with respect to both liabilities and benefits. 

· In my opinion, where there are several owners as defined by the Act, they are to be treated collectively under s.5 as "the owner" whether or not they are all parties to the construction contract; and "the sum justly owing...by the owner" is the sum justly owing by the party or parties to the construction contract. The clause limits the amount of the lien against the estate or interest of a non-contracting owner to the same extent (but no more) than it limits the amount of the lien against the estate or interest of a contracting owner. Persons entitled to a lien ought not to be concerned with private arrangements amongst the several owners. 
Ram Construction v Standard Trust (12026)

Rebane said don’t read this case. 

Deals with who falls within the definition of “owner”.
Strata Property Act (12033)
s.86 (BLA applies to strata land.
s.87 ( Can only file lien against the strata lot on which the work was done. 

s.88 ( if want to file lien against strata lot which is sold to purchaser, do it within time of BLA and within 45 days of sale. Purchaser of strata lot must hold back 7% of purchase price (amount specified by regulation 5.2) for 55 days. The holdback is subject to the BLA. 

s.89 ( Strata lot owner can give security and have liens released.
s.90 ( If lien on more than one strata lot, the owner of a particular charged lot can just give security for its share and have the lien released. 

Deal S.r.l. v. Cherubini Metalworks (12035)
Facts:
Cherubini provided large steel moulds, which were used by Deal to form massive concrete moulds.  

The finished concrete products were for the skytrain. 

Deal leased a parcel of land on which it built a shed where the concrete moulds were formed.  The moulds were bolted to footings which had been built into the floor.  The moulds were “likely” to be moved after the project.
The moulds were erected or built on the land and attached to it by bolted connection to the floor.

Issue:
Where the moulds and improvement to land which could form the basis for a lien? Can Cherubini file a lien or are its moulds not an improvement?
Held:
Yes, they were fixed to the land and were permanent enough to support a lien. 

Ratio:
The law relating to fixtures is of some assistance, particularly with regard to the question of permanence, but cannot be applied directly when are deciding what is an “improvement”.
Discussion:
· The chambers judge found that the moulds did not constitute an improvement of the land as defined by the Builders' Lien Act, and that only the shed was a permanent improvement. 

· Chambers judge said that the moulds were just bolted down so that they could be properly used, not to improve the land. 

· Boomers Plumbing case ( buildings rested on block foundations, “connected” only by their own weight and were going to be there for at least 3 years, so the plumbers could file a lien.

· In this case the moulds are bolted down and will also be there for a substantial period. 

· In this case the attachment was sufficient to establish that the moulds became an improvement on the land to which a Builders' Lien could attach. The lien was reinstated.

Chaston Construction Corp. v. Henderson Land Holdings (12039)
Facts:
· The plaintiffs were an engineer and an architect. They performed pre-construction design services on certain property for the defendant, a lessee (tenant). Pursuant to the lease the lessor (owner) performed certain base building work, on the basis of drawings supplied by the architect, to make the premises suitable for the lessee's proposed business. 

· The lessee ran into financial difficulties and did not proceed with the construction. 

· The plaintiffs brought an action for declarations that they were entitled to builders' liens against the lessor. 
· Section 2 of the Builders Lien Act, S.B.C. 1997, c. 45, provided that a contractor who performs work "in relation to an improvement", is entitled to a lien. 

· Section 1(1) defined "contractor" as a person engaged by an owner to perform work in relation to an improvement; "improvement" as anything built on land; "owner" as including a person who had an estate or interest in the land; "services" as including services as an architect or engineer "whether provided before or after the construction of an improvement has begun"; and "work" as, inter alia, services. 

· The definition of "services" was added by the new Act; the other definitions were largely unchanged from its predecessor. 

· Section 3 provided that an improvement done with the prior knowledge of an owner is deemed to have been done at the request of the owner if the improvement is made before the owner has filed a notice of interest in the land title office. The lessor did not file such a notice of interest before the plaintiffs asserted their claims for lien. 

· The TJ said that the base building work done by the owners (using the architects plans) was not work on the improvement the architect was hired for i.e. such work was just preparation, it was not actual improvements, and the actual replacement tenant did not actually benefit from that work and so the value of the property was not enhanced by that work. 

Issue:
Are the Architect and the Engineer entitled to a lien?
Held:
Yes, the work done by the lessor was the beginnings of work on the project, and the services provided by the architect and engineer fell within the type covered by the act. 
Ratio:
Some work on the physical improvement must actually have been done (dirt must have been turned) before anyone can file a lien. 
Discussion:
· In Kettle Valley Railway the lien claimant did gravel crushing work a few miles away from where the actual road was constructed: McLachlin J.A., as she then was, used a two-part test to determine if the claimant was entitled to a lien: (a) the work must be an integral and necessary part of the actual physical construction of the project; and (b) the work must contribute in a direct and material way to the construction of the improvement.

· While the statute may merit a liberal interpretation with respect to the rights it confers upon those to whom it applies, it must be given a strict interpretation in determining whether any lien-claimant is a person to whom a lien is given by it.
· The trial judge did not err in holding that architects and engineers are not entitled to builders' liens for services they have performed if construction of the improvement has not begun. 
· The language of the Act, read in light of the general purpose of builders' lien legislation, and the fact that such legislation grants security and a preference not enjoyed by all creditors, precluded the conclusion that the definition of "improvement" was intended to include an "intended improvement". Thus, the addition of the definition of "services" merely permitted architects and engineers to claim a lien, but did not allow them to do so for pre-construction services if construction of the improvement was never begun. 

· However, the base building work done by the lessor in accordance with the architect's plans amounted to commencement of construction of the improvement. Consequently, the plaintiffs were entitled to claim builders' liens on that basis. 
· The lessor was an "owner" as defined in the Act, as was the lessee, and the plaintiffs were "contractors" who were entitled to claims for lien under s. 2. 
· Further, the lessor failed to protect itself against the plaintiffs because it did not file a notice of interest under s. 3. 
· Moreover, the plaintiffs were not required to show that a benefit accrued to the lessor in order to be entitled to assert their claims for lien. 
· Finally, the type of services performed by the engineer were similar to services that architects and engineers typically provide and, thus, fell within the definition of "services". The Act does not stipulate that the services as an architect must be performed by a person recognized or accredited by a particular professional body or association and the definition is an inclusive one.

Pacific West Systems Supply Ltd. v. Rayman Construction (12053)
Facts:
Cecil and Karin were directors and officers of Rayman, a construction company.  

Rayman was hired as a subcontractor to provide drywall and stuccoing services. 

Pacific supplied materials to Rayman.  

Karin resigned from Rayman before it started work on this subcontract.  

Rayman was unable to complete its contractual obligations and could not pay Pacific.  

Pacific received payment from the general contractor of the amount of its claim, less $40,000.  Pacific released its claims against the general contractor and the owner, but not against Rayman.  Rayman claimed that Pacific was not a materialman under the Act, as the materials were on account and were not for a specific improvement.  

Rayman maintained a running credit account with Pacific for a variety of projects.  

However, it would submit a purchase order that listed the materials it required, which would indicate the destination of the materials.  

Rayman received $1.9 million in trust funds.  It could only account for $1.3 million.  It only maintained one trust account where it deposited the funds from all its projects. 

Issue:
In not keeping the money it got from the contractor, did Rayman breach the trust that was supposed to be created under the BLA to keep monies separate so that it could be paid to those down the chain?
Held:
It was not permitted to commingle trusts funds from various projects.  

Cecil was liable for breach of trust as an operating mind of Rayman. Karin was not liable.  
Ratio:
The co-mingling of trust funds in one account constitutes a breach of trust.
Discussion:
· s.2(1) of the Act says: All sums received by ... a subcontractor on account of the contract price are and constitute a trust fund in the hands of ... the subcontractor ... for the benefit of the ... material men. The ... subcontractor ... is the trustee of all those sums received by him, and until all workers and all material men ... are paid for work done or material supplied on the contract and the Workers' Compensation Board is paid any assessment with respect to it, shall not appropriate or convert any part of it to his own use, or to any use not authorized by the trust.
· To qualify as a material man, a claimant must satisfy the following requirements: 

1. the claimant must supply material for an improvement;


2. the material must be delivered to the land on which the improvement is situate; and


3. the claimant must know, at the time of delivery, the project for which the material supplied is to be used and must have communicated that knowledge to the defendant.


· It is clear from the plaintiff's Sales Order forms and Invoices that the plaintiff knew where and for what the materials were to be used and it recited the defendant's purchase order numbers on those documents ( The materials supplied by Pacific were for specific improvements and were not on account. 
· In order to determine whether the materials were supplied "on account" or "for an improvement" it is necessary to look at the overall relationship between the plaintiff and defendant.

· A material man need only establish the materials were delivered to the land on which the improvement is situate, not that the materials were delivered by the material man himself.

· Rayman breached its trust obligations b/c it could not account for the missing funds.  

J.W. Price Construction Ltd. v. Costco Wholesale Corporation (12058)
Facts:
· Price completed its contract on the Abbotsford project in August 1994.  

· It had supplied work and material for the subcontractor, P & P, on the Abbotsford project and for three other projects of which Costco was the owner.  

· P & P became insolvent before Price and other sub-contractors were fully paid out. 

· The three projects achieved substantial completion, and all became subject of litigation as a result of P & P's insolvency. 

Project 1

In November 1994, P & P and Price agreed on an all in price for the Abbotsford project of $107,000.  

Project 2

Price also carried out site work on the Kamloops project and, after crediting a payment received in September, was allegedly owed $252,000 by P & P.  

Project 3

Price also had a claim of $326,000 against P & P for work on the third project.  Price completed that work in October 1994.  

· In October P & P paid Price $200,000 without giving any direction concerning which account the payment should have been allocated.  

· Price appropriated this amount to the third project and not the Abbotsford project.  

· Some weeks after the $200,000 payment, P & P paid $400,000 to another sub-contractor on the Abbotsford project, notwithstanding that part of that sum was impressed with a trust under the Act for Price's benefit.  

· In January 1995, Price filed a builder's lien against the Abbotsford project in the amount of $107,000.  

· The motion before the court below was brought by Costco and Elan for a dismissal of Price's claim on the basis that the $200,000 payment received by Price from P & P should have been applied in respect of Price's outstanding balance on the Abbotsford project.  

· In this application, Price contended that because Elan, the head contractor, and Costco benefited by the elimination of the payee's claim, Equity should not in fairness have acceded to their application to have Price's claim of the lien against the Abbotsford project dismissed on the basis that the full $200,00 should have been credited in full payment of its contract price. 

Issue:
Can Price Construction file a builder's lien against Costco's Abbotsford project?
Held:
Price gets a lien in the amount of $42,629.  
Ratio:
· To the extent a beneficiary of the s. 2 trust receives money which was subject to the trust in the hands of his debtor, his right to a lien [is] pro tanto extinguished
· A lien claimant such as Price receiving funds was obliged to make inquiries as to the source of funds received by it, or risk having to give credit for the payment in enforcing its lien i.e. will have to reduce its lien by the amount of funds that it received. .  

Discussion:
· In Ross Gibson, the Court held that the rule in Clayton's Case [which says that in the absence of an agreement to the contrary, it is presumed a payment on current account is to be applied against the oldest account] does not apply to funds that are impressed with a trust arising under the Builders Lien Act. Instead, a plaintiff who seeks a lien under the Act is required to “bring into account the payments made to it out of the contract price”.

· To the extent a beneficiary of the s. 2 trust receives money which was subject to the trust in the hands of his debtor, his right to a lien will be pro tanto extinguished.  If that were not so, the beneficiary would be paid twice out of the one project -- a result which inevitably would distort the scheme.

· The material supplier / subbie must make inquiries of its payor to determine the source of received funds if such information is not otherwise provided.

· A lien claimant such as Price receiving funds was obliged to make inquiries as to the source of funds received by it, or risk having to give credit for the payment in enforcing its lien.  

· Price says that had it asked P&P how the 200k was to be distributed it would have found that $135,629 was on account of the first progress payment on the Kamloops project (Project #2) and the balance was on account of the August progress payment on the Abbotsford project. ( ultimately the CA seems to accept this was what was intended for the 200k.
· Only $107,000 was owed to Price by P & P on the Abbotsford project.  If Price had allocated $135,629 of the $200,000 to project #2, the balance of $64,371 would have remained for Abbotsford, and that amount must therefore reduce the lien.  
· The amount was therefore applied against the $107,000 ( 107000 – 64371 = $42629
Northern Thunderbird Air Ltd. v. Royal Oak Mines (12065)
Facts:
Royal Oak Mines Inc., which was engaged in the development of a mine, entered into a contract with Northern for the provision of air transportation services for personnel working at the mine site. 

Northern filed a claim of lien under the Builders' Lien legislation for unpaid transportation services.  

Northern argued that amendments to the legislation expanded the pool of potential lien claimants to the extent that a contractor hired by the owner of a project to transport workers to the work site was entitled to a lien.  

Royal Oak argued that the legislation affected property rights and created priorities among creditors such that it had to be strictly interpreted. 

Royal Oak also argued that a successful lien claimant had to have provided work that was an integral and necessary part of the actual physical construction of the project.  
Issue:
Is Northern Thunderbird Air Ltd. entitled to a lien? Was air transportation of personnel to the site of the improvement was a service in relation to the improvement?
Held:
No. The words "in relation to" required a direct relationship between the service and the improvement or that the work or service was an integral and necessary part of the actual physical construction.  
Ratio:
Although the definition of services says “includes”, it is read such that the enumerated services are exhaustive. 
Discussion:
· The phrase "in relation to", is not defined in the Act. There is considerable ambiguity in that phrase. It can be given a broad or narrow meaning. Giving the words their "plain meaning" without restriction would allow lien claims for services provided no matter how tenuous or indirect their connection to the improvement might be. On the other hand, if one is to read the phrase more narrowly, the question is how any limitation on its meaning can be expressed, consistent with applicable principles.
· The purpose of the Act is to protect those who contribute to the erection of buildings, or other physical improvements on another's lands, and to ensure their payment by granting them a security interest in the land. The protection and the security in favour of a lien claimant come at the expense of the land owner, and of others having claims against the owner relating to the improvement which may be unsecured.

· Goes through cases that have interpreted statute strictly in deciding if a person is included in it.

· Whether a "strict" construction or a "liberal" construction is to be preferred must therefore depend on the legislature's presumed intention, and the object and scheme of the statute.

· Whatever scope is given to the meaning of the entitlement section imposes a corresponding limitation on the rights of owners and other creditors.

· "In relation to" must be limited in some way. This may be done by either by requiring a direct relationship between the service and the improvement as in this case, or by requiring that the work or service be an "integral and necessary part of the actual physical construction".
· With regards the definition of services ( viewed against the history of builders' lien litigation involving architects, a reasonable interpretation of the definition, in a statute which affects property rights, would be to limit the definition to those services specifically identified as included, rather than read it as a limitless expansion of services that could come within its meaning.

· So the definition of service had to be read to include only those specified, namely those provided by an architect, engineer and the rental of equipment with an operator.  
· It could not be said that air transportation of personnel to the site of the improvement was a service in relation to that improvement.
Shimco Metal Erectors Ltd. v. North Vancouver (12076)
Facts:
· Shimco Metal supplied materials and labour to North Vancouver's lands as a subcontractor under arrangements with a contractor.  

· North Vancouver held back funds from the contractor.  

· The contractor failed to pay Shimco Metal.  

· The Builders Lien Act provided a lien against land for the unpaid amount of a subcontractor's contract price, and for a holdback to be distributed if no liens were filed against it within a period of time.  It further provided that a lien not filed and registered within a deadline was extinguished.  

· Shimco Metal and other subcontractors filed claims of lien against North Vancouver's lands.  Shimco Metal failed to perfect its lien against the land (by commencing action and registering a certificate of pending litigation within the one-year period fixed by the Act) but other lien claimants perfected their liens.  

· The combined claims by Shimco Metal and the other subcontractors exceeded the holdback.  Shimco Metal claimed a lien against the holdback separate from its failed lien against the land. North Vancouver contended that unfairness resulted if lien claimants who perfected liens against lands were forced to share the holdback with lien claimants who failed to perfect their lien claims against land.  

Issue:
Should Shimco Metal be allowed to assert lien rights against a holdback given that they did not perfect their lien against the land?
Held:
Yes – the lien against the holdback is separate from the one against the land, and if you missed one you can still lien the other. 
Ratio:
Are two liens, and s.22 and s.33(5) refer only to the one against the land. 
Discussion:
· The TJ allowed Shimco Metal's claim for a lien against the holdback on grounds that the legislation provided two separate liens and the alleged unfairness did not overcome the legislation's clear and ambiguous wording.  North Vancouver appealed contending that the extinguishment provisions precluded separate liens. 

· Sections 4(9) and 8(4) were new provisions in the 1997 Act. Those sections make it clear that the lien on the holdback is NOT the lien created by s. 2(1).

· The second phrase of s. 4(9) creates the lien against the holdback in favour of a potentially different group of persons than those benefiting from the s. 2 lien. When the owner hires a head contractor, the two groups will be the same in relation to the lien against the land and the lien against the holdback retained by the owner from the head contractor. However, when the owner acts as its own head contractor, there will be as many holdbacks as there are contractors because there will be a separate holdback under each contract. All of the subcontractors will have a lien against the land irrespective of which contractor engaged them. On the other hand, only the subcontractors engaged by a particular contractor will have a lien against the holdback retained from that contractor and subcontractors engaged by other contractors will not have a lien against that holdback (although they will have a lien against the amount held back from the contractor which engaged them).

· The TJ correctly interpreted the legislation as providing a distinct lien against the holdback given the separate provisions for perfecting liens against the land and distribution of the holdback.  
· It may be unfair that the party who did not perfect against the land, can now lien the holdback, but that is what the act directs. 

· The references to the extinguishment of liens not filed and registered by a deadline in s.22 and s.33(5) were directed solely to the lien against the land and did not raise an inference that there was only one lien.
Westburne Industrial Enterprises Ltd. v. Lougheed Towers (12081)
Facts:
Material suppliers supplied electrical materials to the subcontractor for incorporation into a building project. 

They registered claims for lien on the owners title, but the owner posted cash security in court in respect of the liens and the liens were then cancelled. 

The general contractor had made an extraordinary payment for change orders at the request of the subcontractor. 

The two cheques were made payable jointly to the subcontractor and the two material suppliers. Well really the cheques were for the suppliers (the GC was trying to protect them), but b/c payment had to go through the SC, the SC’s name was also on the cheques.

However, because of sneaky representations made by the subcontractor to the material suppliers, the cheques were returned to the subcontractor and it cashed them and used them for its own purposes and the suppliers saw none of that money.  

Issue:
Is the owner entitled to set off the amount of the cheques against the amounts owing to the material suppliers?

Are the material suppliers entitled to interest on their liens or on the amount paid into court by the owner? 

Held:
Owner is entitled to set off – the money was for the suppliers, if they gave it back to the SC that is their problem. 
The material suppliers are not entitled to interest – court order interest only applies to pecuniary judgements. 
Discussion:
Does the lien amount the material suppliers can claim include the amount of the cheques, or have the material suppliers lost out on those amounts now?

· The purpose of the joint cheques was to record the payment to the subcontractor, but the intent was to pay the suppliers of materials. Hence, the appellants were dealing with their own money when they returned the cheques to the subcontractor. In the result, therefore, the owner was entitled to succeed in its set-off claim. 
Are the material suppliers entitled to interest? 

· When a material supplier establishes a claim of lien he obtains a declaration to that effect. In that declaration the court finds the amount due, but there is no judgment, in personam, for that amount. What the lien claimant obtains is a declaration that he is entitled to a builders lien for a sum specified in the judgment. But the lien claimant has not obtained a judgment in personam against the owner, a contractor or a subcontractor. 

· A judgment enforcing a claim for lien is not a money judgment, but a judgment in rem. This is the effect of ss. 4 and 29(2) of the Builders Lien Act, R.S.B.C. 1979, c. 40. Hence, s. 1(1) of the Court Order Interest Act, R.S.B.C. 1979, c. 76, which provides for interest on a pecuniary judgment, does not apply to a lien action. 
· For the same reason, the appellants were not entitled to interest on the moneys paid into court by the owner as security for their liens under s. 32 of the Builders Lien Act. Those moneys simply replaced the land as security in the event that the claimants establish their right to a declaration of lien.
F.A.P. Construction Ltd. v. RMC Ready-Mix (12086)
Facts:
RMC and F & F were subcontractors of an original contractor, Vanview Construction Limited.  

RMC and F & F had liens on the land.

The properties were owned by several different owners.  

FAP took over the construction from Vanview.  

FAP wanted an order under section 23 of the Builders Lien Act that two lien claims and certificates of pending litigation filed against various properties by RMC Ready-Mix Limited and F & F Concrete Limited be discharged upon payment into court of the amount of the liens.  

Issue:
When the money is paid into court to discharge the liens, does the payment have to include an amount for security for costs? 
Held:
The liens were discharged upon payment of the amount of the liens, without any additional amount for security for costs.  
Discussion:
· The total amount of the liens filed by both RMC and F & F is $15,707.14. If security for costs in the amount of 15 percent (which is the usual rate) were added, that would be an additional $2,356.07. 

· There was no provision under section 23 of the Act for payment of an amount for security for costs in addition to the amount of the lien.
· Section 24 provides the usual remedy of obtaining a discharge of lien on posting security, including an amount for costs. 

· The provisions of s. 23 are different from the provisions of s. 24, particularly in that no security is required.
Damages for wrongful filing (12088)

· Lien can prevent sale or development of land (say if cannot get loan until lien cleared). 
· So owner can recover damages for improper filing. 

· To show tortuous abuse of process the owner had to show that the lien claimant knew there was no basis for filing and had an improper and malicious purpose. 

· But this is hard to do. So now s.19 of the BLA gives a statutory right of action for costs and damages flowing from wrongful filing. 

The trust provisions (12089)

Totally separate to the lien provisions. 

Trust and lien actions can proceed concurrently or consecutively. 

Commercial Union Assurance Co. of Canada v. Surrey (City) (12089)
Facts:
The City entered into a contract with United for the construction of a highway.  

United arranged to have the surety provide a performance bond.  

United defaulted in completing the project.  

At the time of default, United was indebted to subcontractors in an amount of some $900,000.  Upon default, the city called upon the surety to complete the contract and it did so.  

The surety suffered a loss in completing the contract which it alleged was in excess of $125,000.  The amount outstanding to subcontractors was $250,000.  

The city had retained $125,000 in its hands pending resolution of the question whether the surety's claim arising out of completion costs took priority over the subcontractors' claim as beneficiaries of the trust created by section 2(1) of the Builders Lien Act.  

Issue:
This was an appeal by the surety of a construction contract ( who gets priority over the 125k the city holds. 

Held:
The subcontractors seem to win – this is a bit of a mess b/c we only have a very small excerpt from the actual case in the case book, and seem to have quotes from the dissent. The dissent seems to have said that the surety can use the spare 125k to cover the cost of completion which was more than expected, and the majority seems to say that the sub subcontractors get the 125k. Seems to me that the surety should not get the money just b/c it cost more to complete, that is the risk they are taking on as a surety, but then I guess you could say that the surety is there for the benefit of the owner, not the sub subcontractors – and here the owner is not the one to lose out.
Ratio:
When the GC defaults, and the owner has cash not yet paid, some of which is due to SCs and material suppliers, the owner can use that cash to cover the extra cost of completing on behalf of the GC, even if that means that the subbies down the line lose out. 
So it seems that for your trust obligations, you just look to the amount owing to the party directly below you on the construction chain, if you have paid them all that is due you are free, and if you have to pay for their deficiencies, you can draw from the trust monies without regard for those further down the chain. 

Discussion:
· Section 2(1) of the Act says:

2.(1) All sums received by a contractor or subcontractor on account of the contract price are and constitute a trust fund in the hands of the contractor or of the subcontractor, as the case may be, for the benefit of the owner, contractor, subcontractor, Workers' Compensation Board, workers and material men.  The contractor or the subcontractor, as the case may be, is the trustee of all those sums received by him, and, until all workers and all material men and all subcontractors are paid for work done or material supplied on the contract and the Workers' Compensation Board is paid any assessment with respect to it, shall not appropriate or convert any part of it to his own use, or to any use not authorized by the trust.

· No trust is created so long as the contract funds remain with the owner.  This is clear from the wording of s. 2(1) 

· The subcontractors' argue that the trust will arise when the retained fund of $125,000 is paid by Surrey to the surety "on account of the contract price".  
· Only those funds due from the owner to the contractor may be claimed by subcontractors or materialmen below him  
· In another case the CA said “in effect, it is any net amount due by the contractor to the subcontractor which constitutes the corpus of the trust” ( the confusion is what trust are they talking about, the trust held by the contractor, or the trust held by the contractor for the subcontractor? ( see $100, $80 example in CredRemQUESTIONS file. 
· Then the CA says “when the head contractor paid all that was payable to the subcontractor, it discharged its trust obligation to the subcontractor and those further down that line, including the sub sub contractor”. 
· The general purpose of the lien legislation is to protect the claims of those who supply work and materials so long as the owner is not prejudiced. Accordingly, apart from mandatory hold back funds, which are not in issue here, an owner who completes the work after default is entitled to deduct the full cost of completion from any amount payable to a defaulting contractor or subcontractor even if this leaves subcontractors and materialmen further down the line unpaid.  

B.C. Buildings Corporation. v Arbour Contracting (12090)
Facts:
In March 1994, VCS, a financial institution, agreed to provide the respondent Arbour with a revolving operating loan.  

As security, Arbour provided VCS with security over its accounts receivable.  

The security agreement was properly registered under the Personal Property Security Act.  

In July and August 1994, the owner with Arbour as contractor to build additions to two existing buildings.  

Arbour had difficulty paying its subcontractors as a result of which the owner held back $54,600. Various liens were filed in connection with the two jobs the discharge of which liens the owner  secured after paying the holdback monies into court.  

Issue:
Does VCS have priority over the lien claimants and the Workers' Compensation Board w.r.t. the money in court because its security interest attached when money became due and owing to Arbour upon completion of the building contracts in question.

Does a perfected security interest have priority over trust funds under the Builders' Lien Act. 

Held:
The order sought by VCS refused – the secured party loses out to the lien claimants. 
Ratio:
Monies paid into court which were impressed with a trust under the Builders Lien Act could not be paid out to any creditor, secured or not, until the beneficiaries of the trust had been satisfied.  A conclusion to the contrary would defeat to a large extent the trust provisions of the Builders' Lien Act.

Discussion:
· VanCity argues that the lien interests are unsecured as against its secured interest and any conflict must be resolved in its favour as there are no express provisions in the BLA taking it out of the PPSA. Also point out that section 73 of the PPSA says that the PPSA prevails where there is a conflict between the PPSA and another Act.

· The lien claimants argue that the monies paid in by BCBC are not assets of Arbour but funds impressed with a trust - that under the Act Arbour has no rights to those monies until there has been payment out in accordance with the trust.

· There can be no issue at this time that the funds in court are not trust monies under the Act. It is not necessary for the contractor to have actual possession or control of the money for the money to be impressed with the statutory trust created in s. 2(1). For example, moneys are deemed to have been received by the contractor and, therefore, impressed with the statutory trust when the moneys are received by a trustee in bankruptcy, or paid into court for distribution pursuant to a garnishing order, or paid to an assignee.

· The payment into court of funds to discharge the lien does not change the character of the lien, and the funds remain an interest in the land.
· PPSA expressly says in s.4(a) that it does not apply to land or interests in land. 

· So the PPSA does not apply, the money in court is in trust for the B’s, and the B’s must be paid first. 

· Also, s.18(1) [now s.42(4)] of the BLA says “No assignment by the contractor or subcontractor of any money due in respect of the contract is valid as against any lien or trust created by this Act”.
Henry Electric and Union Supply v. Farwell (12095)
Facts:
Claim against Farwell in his individual capacity as the owner and sole director of his company for his failure to cause the company to comply with the trust provisions of the Builders Lien Act. The company was an electrical subcontractor on a construction project. 

The Ps were materialmen selling materials and supplies to the company for use in the construction project. At a time when about $10,000 was owing and unpaid to its suppliers, the SC received a draw in excess of $40,000 from the general contractor. 

This money was not placed in a special account maintained for the project, but in a general account. 

Shortly after and without notice the company's banker applied the draw against the company's indebtedness to the bank, thereby also reducing Farwell’s personal obligation to the bank. i.e. the bank decided to reduce the line of credit that the SC had using the money b/c the bank was not comfortable with Farwell and the SC having that much credit any more. 

Some months later the SC notified the bank that the money deposited was impressed with a trust. 

It was not until trial that Farwell sought to reduce the SC's trust liability by way of set-off under s. 2(3) of the Act i.e. Farwell had actually already paid money to some other subbies on the job and wanted to deduct those payments from the total received from the GC when determining the amount of the breach. 
Issue:
Is Farwell liable for breach of trust?
Held:
Yes. 
Ratio:
[Although under the new provisions of the act, mere commingling is not itself a breach of trust], directors who are careless with trust funds may be liable for breach of trust.
Discussion:
· Farwell was the exclusive operating mind of the company and was correctly held liable for breach of trust.

· The first breach of trust was putting the general account of the company in jeopardy to satisfy its loan from its banker. Seems like in this case the court found mere commingling to be a breach of trust, but now the act says that mere commingling is not enough to be a breach. 
· The second breach was allowing the deposit of trust funds into the general account without adequate account controls to ensure the bank did not take that money. 

· While the bank acted without warning, the action taken by the bank was foreseeable and ought to have been guarded against. Seems that this would still be a breach even in light of the new commingling provisions i.e. can put it into a commingled account, but must ensure that the money is safe there. 
· The fact that Farwell personally benefited from the breach of trust makes it worse as well, and supports the finding of personal liability. 

Cheffins (dissenting)
· Accepts that a person in Mr. Farwell's position can be liable without proof of fraud.

· Statute says that the trustee "shall not appropriate or convert any part of (the trust monies) to his own use, or to any use not authorized by the trust". The unauthorized use may not be fraudulent and yet the agent may be liable for his part in bringing about the breach if he be the instigator of the breach and benefit from it. 

· The act in this case may have been an act of negligence but was not, in that sense, a wrongful act knowingly done. The account was in balance. Mr. Farwell intended to make payments from it to cover the trust obligations of the company. He was prevented from so doing by the act of the Bank, which he, reasonably enough, did not foresee.

· Had Farwell put the money into a different account, that would not have prevented the Bank from exercising its right of set off but would have made it more difficult for the Bank to successfully assert that it did so without notice of the status of the monies paid into the account.

· Dissent say that what Farwell did was not enough to make him liable for breach of trust. 

· To put the trust funds into a pot, without any other element of fault, does not, in my view, constitute appropriation or conversion of the fund to the trustee's own use or any use not authorized by the trust. Unless there was a breach of trust, the potential benefit to Mr. Farwell from the act of the Bank, by reducing the company's indebtedness and thus his indebtedness on his guarantee, is not relevant

· Unless there is appropriation or conversion of the trust funds to the use of the trustee or use not authorized by the trust, there is no basis for either civil or criminal liability. 

Mackenzie Ready Mix v Miller Contracting (12104)
Facts:
The plaintiff is a supplier.

The defendant MC Ltd. (the GC) contracted with the Ministry of Transportation and Highways to build two bridges. 

It subcontracted part of the construction to PB Ltd. (the SC) which purchased concrete from the plaintiff. 

The SC left the project half way through and the GC hired another company to complete the work. 

The SC still owed the plaintiff $109,297.15 for the concrete it had purchased. 

The plaintiff argued that the GC still held funds in trust for it pursuant to s. 2(1) of the Builder's Lien Act. 

The GC owed 46k to the SC, but has spent more than 46k to pay the replacement SC to finish the job. So the GC argues that there is none of the 46k left to pay the MS.

Issue:
Were the GC’s trust obligations discharged when it paid the amount payable to the SC and to the subcontractor who finished the job. 

Held:
Yes. The appeal by the P was dismissed.
Ratio:
A head contractor who had paid to a subcontractor the amount properly payable to that subcontractor had discharged his trust obligation with respect to those who would have had a claim against the funds before they were paid to the subcontractor. 
Discussion:
· The GC held money in trust for the SC and all those below including the plaintiff. 
· When the GC paid all that was payable to the SC and to the company which replaced the SC, it discharged its trust obligation to the SC and those further down the line including the plaintiff. 
· If a contractor who has paid a subcontractor in full may also be liable for that subcontractor's debts to material men, he will be unwilling to pay the subcontractor without assurances that those below in the construction chain have already been paid. The subcontractor will have to pay those material men before receiving contract moneys from the contractor, but from what funds is the subcontractor to make such a payment? The logical flow of money is from the contractor to the subcontractor and then to the material men. This payment flow will be hindered if each trustee must ensure that all those below have been paid before he pays those with whom he contracts. 

· Then a contractor could not appropriate money for expenses, overhead or profit until the job was complete and everyone was fully paid.  This was not the Legislature's intention.  
· The court should not order payment from the trust fund to creditors of a subcontractor in excess of the amount properly payable to the subcontractor. 

Groves Raffin Construction v CIBC and BNS (12108)
Facts:
· A construction company which had a bank account at a branch of BNS had also borrowed money from the same bank. 
· The company had two directors, Groves and Raffin.
· The company applied to BNS for further credit, but its application was refused. 

· T, the branch manager BNS, knew that the company was applying to CIBC for credit, but he was not informed that such credit had been approved. He knew that the company was in financial difficulties and he was anxious to effect repayment of its indebtedness to the BNS. 

· 230k was credited to the company's account, derived, as T knew, from certain building contracts. 
· Seems like the manager, T, was well aware of what was going on and that the company was in trouble. 
· T took the opportunity to effect repayment of the company's indebtedness to the bank = 50k. 

· The president of the company who was also a signing officer, one G, then drew a cheque for 180k on the company's account payable to himself and paid it into his personal account at CIBC, where he withdrew the sum of 180k in cash and absconded. 

· The company subsequently defaulted in its contractual obligations and suppliers of labour and materials were paid by a bonding company. 

· The bonding company, as assignee of the suppliers' claims under the Mechanics' Lien Act,  R.S.B.C. 1960, c. 238, brought action against BNS for breach of the trust of payments to building contractors set up by s. 3 of the Mechanics' Lien Act. 

· The construction company brought action against BNS for breach of contract and both banks for negligence and conversion. 
· Seems like when CIBC cashed the cheque into $1000 bills, it first called T to make sure that G had authority to sign the BNS cheque on behalf of the company. T said yes.
Issue:
Is the BNS liable for breach of trust?
Held:
· The TE Groves-Raffin was liable for breach of trust for G telling the BNS to use the money to pay down the 50k debt to the bank. 

· BNS was liable to the bonding company in respect of the sum used to repay its own debt, since this was a use known by T to be inconsistent with the statutory trust under s. 3 of the Mechanics' Lien Act.
· BNS was not liable in respect of the 180k transferred to CIBC since it did not know that the purpose of the transfer was to defeat the trust. 

· The BNS was also liable to the construction company for breach of its contractual obligation since, although G was a signing officer of the company, the unusual circumstances should have put the bank on notice to inquire as to G's actual authority. 

· CIBC owed no duty to the construction company since it would impose an unreasonable burden on a bank to inquire whenever a cheque drawn by a company was made payable to the signatory and there was nothing in the circumstances to put CIBC on notice of G's fraud or to make it a participant in his breach of trust. 
Ratio:
Depending on the level of knowledge the bank has, it may be liable for breach of trust, especially when it benefits from the abuse of the trust fund, such as when a line of credit is paid down. 
Discussion:
· The knowledge of T was a vital factor. 
· There was some issue about whether the bonding company had been validly assigned the liens, but court found that the assignment was valid. 
· Seems like the action is not one in tort, but is for breach of statute. You cannot assign a claim in tort, but you can assign a property right to trust funds. The claim is really in “trust law”, as classified by Professor Waters, which is a branch of equity, not in “tort law”, which is under common law.
· It is well settled that if A holds property in a fiduciary capacity as e.g. as a trustee or an agent, and B takes from A a transfer of the property with knowledge of a breach of duty committed by A in making the transfer, then B holds the property "under a transmitted fiduciary obligation to account for it".

· A bank whose branch manager is fully aware that money being deposited by a customer who is a builder, is money received from persons for whom the customer is building and are payments under the building contracts for the purpose of paying accounts for labour and materials and that there are unpaid accounts for labour and materials, is bound by the trust in s. 3 of the Mechanics' Lien Act and if it applies such money in discharge of the customer's overdraft, the bank is liable.

· Scotia had decided that it was going to cease to be Groves-Raffin's banker and, as a last act, was going to have Groves-Raffin's indebtedness to it discharged out of the trust fund regardless of the rights of the beneficiaries thereof, and this it did.
· But regarding the 180k, Scotia did not take a transfer of that sum to itself, and an honestly held belief by Taylor that the cheque was to be used to transfer the funds in the account to another company account in another bank was not inconsistent with the observance of the trust ( Supposing a banker becomes incidentally aware that the customer, being in a fiduciary or a representative capacity, meditates a breach of trust, and draws a cheque for that purpose, the banker, not being interested in the transaction, has no right to refuse the payment of the cheque, for it he did so he would be making himself a party to an inquiry as between his customer and third persons. But the bank cannot receive money for its own benefit if it thinks that money is trust money. 
Bull, J.A., dissenting in part
· The BNS should be held liable to the bonding company in respect of the 180k transaction as well as in respect of the repayment of its own loan. 
· Scotia knew those moneys were trust moneys for beneficiaries under the Mechanics' Lien Act and that  in any diversion thereof those beneficiaries would go unpaid. Combining that knowledge with the breach of duty and/or negligence of Scotia with respect to the $176,000, following, as it did, immediately after its wrongful withdrawal of its own debt from the same trust fund, I am led to the view that Scotia was privy as a constructive trustee to Groves' breach of trust and is liable.
· CIBC is not liable b/c of its lack of knowledge. There was no evidence that Commerce knew anything about Groves-Raffin's business or contracts other than contained in a letter from T. There is no evidence that it had ever even heard of Fidelity or of any performance or labour bond in existence.
· But BNS knew the funds in the account were trust funds; it knew the money was being paid to Groves by CIBC and it knew that Groves actually signed the cheque from BNS for that purpose.

· Although knowledge is normally required to constitute a stranger a constructive trustee to be liable as privy to another's breach of trust, it is not necessary actual knowledge of the dishonesty or fraud, but knowledge which would indicate to an honest, reasonable man that some malfeasance was being, or was about to be, perpetrated.

· Seems that not all of the 176k was trust money, but 83k of it was, and BNS is liable for that part of the money that CIBC let G take. 

Distribution and Priorities 
Conder v North Star Construction (12121)

Facts:
Surplus remaining out of the proceeds of the sale of certain lands charged by a mortgage after paying the amount due under the mortgage and the expenses of the sale and other costs.
A bunch of liens were filed before the order approving the sale. 

Some of the lien claimants have already got judgment on their liens, others have not. 
The applicants on the motion also have debt judgments against North Star Construction. 

Issue:
How should the surplus be shared.
Held:
Those Mechanics' Lien claimants who have filed claims of lien and commenced action within 12 months of the filing of such claims of lien and who have obtained judgment or proceeded to judgment within a reasonable time of this application, are entitled to share pro rata in the fund of money which is the subject of these proceedings
Ratio:
Lien claimants beat regular judgment creditors that have judgements for debt. 
Discussion:
· First submission of the applicants is that only debt judgment holders should share in the money, not those with mechanics lien judgements.
· Alternative submission is that only mechanics lien judgment holders should share, but not those with mere lien claims. 

· Lien claimants argue that they take priority over ordinary judgment creditors, and all those that have filed a lien and are on route to judgment should share pari passu and should be given 90 days to get their judgements before the sharing is finalised. 

· Key provisoin is the then s.12 of the mechanics lien act:

Subject to this Act, when a claim of lien has been filed in the Land Registry Office …, it takes effect from the date of commencement of the work or when the first materials are furnished or placed for which such lien is claimed, and it takes priority over all judgments, executions, attachments, and receiving orders recovered, issued, or made after the lien takes effect as aforesaid.
· s. 12 of the Mechanics' Lien Act mean that a lien holder is entitled to a claim against the surplus fund here in priority to an ordinary judgment creditor whose judgment is simply for debt and not the result of a Mechanics' Lien action. 

· The fund here must be considered to stand in substitution for the estate or interest of the owner of the land which has been sold, but the sale of such estate or interest does not prevent the statutory priority created by s. 12 in favour of mechanics' Lien judgment holders from attaching to the proceeds of the sale.
· A lien constitutes an abrogation of the common law to the extent that it creates, in the specified circumstances, a charge upon the owner's lands which would not exist but for the Act, and grants to one class of creditors a security or preference not enjoyed by all creditors of the same debtor.

Edwards Welding v Howe and Wilson Contracting (12126)

Facts:
P is a SC under a GC (Howe and Wilson Contracting) employed by the school district. 
GC got into financial trouble, many liens were filed. 

P did not file a lien, but got a “plaint and secured judgment” against the GC.

The school district paid the holdback (was 15% at that time) into court.

P now wants a charging order on the money in court. P wants to share pari passu with others who have filed liens, and P says that you do not need to have filed a lien against the property to share in this way. 

P says that it is trust money and should be shared between contractors etc whether lien holders or not, by applying the equitable J of the court. 

Issue:
Should the P be allowed to share equally in the fund with the other lien holders?
Held:
No. The lien holders take first, then the non lien holder beneficiaries of the trust find share pari passu, then regular debt creditors take what is left. 
Ratio:
Lien holders have priority over non lien holder participants of the construction project, have priority over regular creditors. 
Discussion:
· Court does have equitable jurisdiction to make an equitable charging order upon the said moneys should it think it necessary.
· Court is of the opinion that even though the money is paid into Court and has never come into the hands of the contractor or subcontractor it remains trust money pursuant to s. 3(1) of the Mechanics' Lien Act for the benefit of the owner, contractor, subcontractor, Workmen's Compensation Board, workmen and materialmen

· Statutory holdback money which is paid into Court is trust money for the benefit of the owner, contractor, subcontractors, Workmen's Compensation Board, workmen and materialmen.

· The trust money cannot be applied to the satisfaction of any other judgments against the defendants Howe & Wilson Construction Ltd. until all claims arising out of the contract with the School Board are fully satisfied and the trust has been satisfied.
· The money paid into Court is not "a fund belonging to an execution debtor" and should not be paid over to the Sheriff under s. 23 of the Creditors' Relief Act until the provisions of s. 40 of the Mechanics' Lien Act and any equitable charging orders made under the trust provisions arising under s. 3 of the said Act have been fully complied with. 

· But that trust money is subject to the charge in favour of lienholders under s. 21(1) even though it is in Court. 
· Registered lienholders have a priority as against other creditors for work or materials who have not lodged liens.
· So the court orders an equitable charging order for the P against the money in court: This charge shall rank pari passu with all other claims of other subcontractors, workmen and materialmen arising under s. 3(1) of the said Act who are not lienholders pursuant to the provisions of the Mechanics' Lien Act

Fraser Valley Edelweiss Credit Union v Van Weston (12130)

Facts:
A builders lien was registered after the mortgage.  
The mortgage went on at 14h25, the lien was filed at 14h56, the advance was made at 16h06.

Knowing of the registration of the lien (the mortgagee had done a title search at about 16h00), the mortgagee made the first advance under the mortgage after the lien had been filed.  
Under the wording of the relevant statute, the lien had priority over the amount of the advance made after the lien was filed, if that advance resulted in “an increase” in the direct liability of the mortgagor.  
Issue:
What are the priorities as between the mortgagee and the lien holder ( how should the funds from the sale of the land be shared? 
Held:
The lien claim therefore had priority over the money advanced by the mortgagee.

The first advance under a mortgage is “an increase” in the amount advanced by the mortgagee. 

Ratio:
As a mortgagee, do not advance money after there is a lien on title, even if your mortgage was filed before the lien
Discussion:
· s.32(2)

An advance by a mortgagee that results in an increase in the direct or contingent liability of a mortgagor, or both, under a registered mortgage occurring after the time a claim of lien is filed ranks in priority after the amount secured by that claim of lien.

· The Credit Union argued that the initial advance of funds did not result in “an increase” in the liability since, in order for there to be “an increase”, there first had to be some liability. 

· The court rejected this and said that the first advance was “an increase” from zero. The ordinary meaning of the word “increase” did not support the Credit Union's argument. 

· Going from no financial liability to a liability was an increase in liability.  

· The legislative history of the relevant section supported the interpretation of the lien holder.  
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