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LIFE INSURANCE:

A. INTRODUCTION

Definition of life insurance:  Not found in Insurance Act, but in the “Financial Institutions Act, R.S.B.C.  This used to regulate the conduct of insurance agents, still regulates financial institutions, credit unions, real estate brokers, securities dealers, insurance agents and adjustors.  

Life insurance means insurance by which an insurer undertakes to pay money 

A) On death

B) On the happening of an event or a contingency dependent on human life (Fudge words put in in case someone becomes brain dead).
C) At a fixed or determinable future time.  Nothing to do with life or death, a general way of possibly describing an annuity.  

D) For a term dependent on human life (so long as someone is alive)

Without restricting the generality of the foregoing includes:

E) Accidental death insurance (but not accident insurance, two different things)

F) Disability insurance

G) Annuities ( K to pay money out in instalments over a fixed period of time i.e. these are included in the definition of life insurance.

Annuities:  
· Payment of a lump sum into a fund and then insurance company pays out amount of money to the beneficiary each year.  Is based on actuary tables with the likely length of life of the beneficiary predicted by actuary tables.  The actuary tables work out the amount of money received and the interest and the fund is reduced to 0 (with allowance for profit) at approximately the same time of the expected age or mortality.  

· The life insurer is banking on the fact that the beneficiary will die before the table says they will – in this case they get to keep the excess funds.

· However, they also take on the risk that the beneficiary will live much longer than those tables say is the life expectancy.  If this occurs the obligation to make the payment continues

· Because annuities are still dependent on someone’s life they remain contracts of life insurance.
· Annuities can also be insured.  For an extra premium you can insure the annuity for a period of 10 or 15 years.  The payment during this time will be guaranteed regardless of if whether or not the beneficiary lives.

· Structured Settlement:  Other kind of annuity – Invest money from settlement so that it is not taxed.  Part of the settlement in a catastrophic injury claim can go to purchasing an annuity which can make tax free payments. 

PARTIES TO A LIFE INSURANCE POLICY:

There are 3 parties to a K of life insurance:

1.  Life insured:  the one whose death will bring the pay out.

2.  Owner:  Owner and life insured are very often the same person but do not have to be.  An employer may purchase a life insurance policy on you if you are a key person in the company (think Microsoft and Gates). Policy owner has distinct rights:

1.  Has the right and obligation to pay the premiums.  BC Insurance Act, Life Insurance Part – s.40:  If owner fails to pay premium assignee of the K, beneficiary, or person acting on their behalf or on behalf of insured may the pay premium.

2.  Has the right to name the beneficiaries.

3.  Has the right to determine various options such as settlement options i.e. how is the payment to be made in the event of death.

4.  May change designate. Designate changes ownership of the policy.  May say transfer from myself to someone else.
5.  May borrow against a cash build up in Permanent Whole Life policy.

· TERM INSURANCE:  Is available for only a determined period of years, e.g. a 10 year term.  Say at age 30 to buy 500K of insurance may cost 5600$, each year premium will increase.  Is deemed to be renewed each year without further proof of insurability having to be demonstrated.  When 10 years is up the policy is gone.  Some is convertible.

· PERMANENT INSURANCE – most common form is Whole Life (but also something called universal):  With the whole life policy the insured starts buying the policy at a young age and pays into the policy by making monthly or annual premiums, in effect building up equity, at a certain point it matures and no further payment is necessary.  Whole life insurance coverage is typically smaller, as it is more expensive so people do not want to pay for large coverage.  Generally less than 100K.  This is because it never expires, there is a guarantee that the insurer will have to pay the amount out unless there is a lapse.  It is like an annuity in reverse, making small payments and in return there is guaranteed cash payment on death.  In whole life there will be provision made for the owner of the policy to borrow against it, so in effect it becomes an aspect, another form of savings or an investment vehicle.   

6.  It is only the owner who may negotiate changes or amendment.  

3.  Beneficiary – where the proceeds go. Suing for coverage on death – owner has this right and beneficiary does also. s.53: Right to sue:  Beneficiary may enforce in his or her own name, and a trustee appointed under s.51 may enforce as trustee, the payment of insurance money made payable to the trustee. But the insurer may set up any defence it could have had against the insured or the insured’s personal representative.

FEDERAL AND PROVINCIAL REGULATION OF INSURANCE

Citizens Insurance v Parsons

Facts:
Members of the insurance industry were divided on whether they wanted to be regulated provincially or federally.  In this case, the legislation being attacked was provincial.  Parsons was suing the insurance comapny for fire insurance under the provincial act and the company argued that the provincial act was ultra vires the province b/c the subject was truly under s. 91(2) “Trade and Commerce”. Insurers refused to pay because Parsons failed to disclose some information as required by conditions on the policy. Parsons claimed the conditions were void because they didn’t comply with the legislation.  

Issue:
Was the provincial statute which stipulated that certain conditions were to be included in all fire insurance policies in the province constitutionally valid (focus on s. 91(2))?

Held:
Yes, statute was valid, requirement for standard terms was binding – insurance company will have to pay.

Discussion:
· Insurance company argued for very narrow meaning of “civil rights”, but PC said that it embraces contractual rights. Says that there is no claiming of J over contracts in s.91, and in fact s.91.18 referring to certain types of contracts suggests that other contracts are not covered i.e. then s.91.18 would be redundant. 

· Then refers to s.94 which allows for uniformity of property and civil rights everywhere apart from Quebec – and assumes that the phrases property and civil rights are used in same sense in each case. Quebec has civil law which covers contracts etc – so that is what they would have been referring to. 

· Note that “trade and commerce” could be read very broadly.

· 3 stages to interpretation of “Trade and Commerce” in s. 91:

Branch 1:

Jurisdiction over interprovincial or international trade and commerce,

Branch 2:

J over “general” trade and commerce (i.e. regulation of trade affecting the whole dominion), 

Branch 3:

Not the power to regulate by legislation the contracts of a particular business or trade, such as the business of fire insurance, in a single province. 

· Since the Parsons case, it has been accepted that, in general, intraprovincial trade and commerce is a matter w/in provincial power under “property and civil rights in the province” [s. 92(13)] and the federal trade and commerce power is confined to (1) interprovincial or international trade and commerce, and (2) “general” trade and commerce. 

· The General Motors case in 1989 was the 1st case where Parliament was able to convince the court that the federal legislation was the “general regulation of trade and commerce”.

· Says that the court is not defining, in absolute terms, what the limits of federal powers are in this area, as it is not necessary. Finds that the Federal mandate does not conflict with the provincial right to exercise jurisdiction over civil and property rights in this case, because the contract is in the province. Finds that the Act falls within the purview of the provincial legislature and that it is valid.

· How courts interpret Fed and provincial powers is influenced by their leanings: Centralist or Regionalist. This has lead to decisions shifting back and forth across the spectrum.

Bank of Nova Scotia v. British Columbia (Superintendent of Financial Institutions) (BCCA (Finch) – leave to SCC denied)
Facts:
· Bank had outsourced telemarketing of credit card balance insurance to an independent agent. 

· The agent would solicit the bank's customers, inviting them to enroll in the bank's group insurance policy. 

· The insurance provided coverage for unpaid credit card balances if customers died, or became disabled or unemployed and were, thus, unable to pay the balance owing on the credit cards they held with the bank. 

· The bank maintained close supervision over its agent. It controlled the staffing of the telemarketing program and had the right to approve hires and to demand that individuals be removed from the program. In addition, the bank controlled the calling process by providing appropriate scripts and weekly computer tapes of the names and telephone numbers of customers who were to be called. Further, the bank monitored the calling process and dealt with customer complaints. 

· The bank did not itself sell the insurance, but it was underwritten by insurance companies. The companies had the right to accept or reject any application for insurance, but had never in fact rejected an application. 

· The respondent, the British Columbia Superintendent of Insurance, claimed that the banks actions were unlawful because neither they nor their employees were licensed to solicit insurance applications under the Financial Institutions Act, R.S.B.C. 1996, c. 141 (the "FIA"). 

· Accordingly, the Superintendent issued notices of intention to make orders against the applicants requiring them to cease soliciting insurance in the province. 

· Section 168 of the FIA defined "insurance agent" as a person who solicits, obtains or takes an application for insurance. 

· Section 171(2) prohibited a person from acting in the province as an insurance agent or salesperson unless licensed, while s. 171(3)(i) exempted a bank while acting as agent in respect of credit insurance incidental to the ordinary business of the bank. 

· Section 2(c) of the Insurance Licensing Exemptions Regulation, B.C. Reg. 328/90 ("ILER"), further provided that s. 171(2) of the Act did not apply to a person whose only activity as insurance agent or salesperson was in connection with credit insurance sold incidentally  to the granting of credit. 

· Section 171(1) defined "credit insurance" as insurance against loss caused by the insolvency, default or death of a person to whom credit is given. 

· Section 416(1) of the Bank Act, S.C. 1991, c. 46, prohibited a bank from undertaking the business of insurance except to the extent permitted by the Act or the regulations. 

· Subsection 416(2) prohibited a bank from acting as agent for any person in placing insurance. 

· However, s-s. (4) allowed a bank to require that insurance be placed by a borrower for the security of the bank. Under s. 4(1) of the Insurance Business (Banks) Regulations, SOR/92-330 ("IBBR"), promulgated under the provisions of s. 416 of the Bank Act, a bank was authorized to administer, inter alia, credit card balance insurance. 

· Section 7(1)(a) provided that a bank could not promote an insurance policy unless the insurance was authorized by the IBBR.  

· The bank brought an application for a declaration that the bank, its agent, and their employees were not subject the FIA. They argued 

(1) that on a true construction of the FIA they were exempt from its operation; 

(2) that the activity was beyond provincial control, since it was part of the business of banking, which is within Parliament's sole competence under s. 91(15) of the Constitution Act, 1867, and not part of the business of insurance (which would fall under provincial competence over property and civil rights under s. 92(13) ); and 

(3) that since Parliament had enacted legislation governing the activity, the federal legislation is paramount. 

Issue:
Is the bank entitled to sell the insurance through its agent?
Held:
Yes, the bank can keep selling the insurance b/c the insurance was properly incidental to a core business of the bank, so there was interjurisdictional immunity from provincial legislation. 
Ratio:
Banks can sell insurance that is incidental to their core business, and the provinces cannot interfere with this.
Discussion:
· On a true construction of the FIA, both the bank and its agent were exempt from that Act. 
· They fell within the definition of "insurance agent" in s. 168 of the FIA. However, the bank came within the exemption of s. 171(3)(i) of the FIA, since its activity of soliciting customers to purchase the insurance was incidental to its ordinary banking business, that is, the activity was connected in a meaningful way to that business, and was an activity that was subordinate to the bank's principal activity. 
· The fact that the insurance was often purchased after a credit card had been issued made no difference. 
· The bank's agent did not prima facie fall within the exemption, since it was a separate entity acting on behalf of the bank. 
· However, since the bank closely controlled the telemarketing process, including those of its agent's employees who were involved in telemarketing the insurance for the bank, those employees were effectively the employees of the bank. Accordingly, they fell within the exemption as well. 
· Moreover, the bank and its agent could also rely on the exemption contained in s. 2(c) of the ILER, which mirrored the language of s. 171(3)(i) of the FIA. 
· In any event, the FIA did not apply to the bank and its agent because of the doctrine of interjurisdictional immunity. Under this doctrine, a province is precluded from legislating in such a way as to interfere with the core aspects of a legislative power over which Parliament has been given exclusive jurisdiction. 
· The federal banking power is broad in scope; it is not static, but must reflect changing conditions; and the taking of security is an integral part of the federal banking power. 
· A provincial licensing regime which could  prevent a bank from obtaining security in a certain way would affect a core part of a federal enterprise. 
· Moreover, a division of jurisdiction in this area would lead to great uncertainty and dispute. 
· For those reasons the FIA did not apply to the bank. 
· On the assumption that the bank's agent's employees were not the employees of the bank, the FIA also did not apply to the agent. This was because the relevant activity at the core of the federal banking power was the taking of security. The fact that the security was taken by the bank's agent on the bank's behalf, rather than by the bank itself made no difference. 

· (3) Since interjurisdictional immunity applied to the telemarketing in question, there could be no overlap in jurisdictions. Thus, the province lacked jurisdiction to [page129] legislate in the area and there was no potential for conflict. Consequently, there was no occasion to consider the paramountcy doctrine. If that doctrine were applicable, it would be necessary to interpret the Bank Act and the IBBR. They permitted the bank to engage in promotional activities such as the credit card balance insurance, which was authorized by the Act, so long as the bank did not bind anyone to an insurance contract. Since the underwriting insurance companies had to approve the application and issue the insurance certificate, the bank and its agent did not bind the insurer. Rather, they were engaged in insurance activities permitted by the Bank Act and the IBBR.
Canadian Western Bank et al. v. The Queen in right of Alberta (Alta CA)
Facts:
· A number of federally regulated banks brought an application for a declaration that 

· their promotion of certain insurance products authorized by the Bank Act, S.C. 1991, c. 46 ("BA"), and the Insurance Business (Banks and Bank Holding Companies) Regulations, SOR/92-330 ("IBR"), was "banking" within the meaning of s. 91(15) of the Constitution Act, 1867 

and that 

· the Insurance Act, R.S.A. 2000, c. I-3 ("IA"), and the Insurance Agents and Adjusters Regulation, Alta. Reg. 122/2001 ("IAAR"), did not apply to the banks' promotion of the insurance. 

· Section 409(1) of the BA provided that a bank could not engage in any business other than banking and such business as generally appertains to banking. 

· However, s. 409(2) stated that the "business of banking" included providing any financial service. 

· Section 416(1) provided that a bank could not undertake the business of insurance except as permitted by the Act or the regulations, while s-s. (4) stated that a bank was not precluded from requiring insurance to be placed by a borrower for the security of the bank. 

· The IBR authorized banks to promote eight kinds of insurance, namely, (1) credit card-related, (2) vehicle inventory, (3) travel, (4) export credit, (5) mortgage, (6) creditors' life, (7) creditors' disability, and (8) creditors' loss of employment insurance. 

· Banks were also permitted to promote personal accident insurance, but only outside their branches. The right to promote insurance was given to banks in 1991 for the first time. 

· Section 454(1) of the IA authorized the Minister to issue a restricted insurance agent's certificate of authority to a bank. Section 454(2) provided that such a certificate authorized the holder to act subject to prescribed conditions and restrictions as an insurance agent in respect of the types of insurance authorized by the Minister. Section 468(1) authorized the Minister to refuse to issue a certificate if the requirements of the Act and the regulations were not met, but s. 482 provided for an appeal from such refusal. The IA and the IAAR imposed a number of market standard rules upon the holders of restricted certificates that were designed to protect the consumer. 

· Under s. 91(15) of the Constitution Act, 1867, Parliament has exclusive legislative authority over banking

· Under s. 92(13), the provinces have exclusive legislative authority over property and civil rights in the province. 

Issue:
Was the bank required to comply with the provincial legislation?  
Held:
Yes, requiring compliance with provincial legislation was not a big burden, and the provincial legislation did not infringe on the core business of the bank b/c the insurance in this case was not related to the core business of the bank. 
Ratio:
Opposite conclusion to the BC case (this one is going to the SCC). 
Discussion:
· Under the principle of interjurisdictional immunity, a basic, minimum and unassailable content must be assigned to matters within exclusive federal jurisdiction. A provincial law that affects an essential part of an undertaking within exclusive federal jurisdiction is inapplicable to the undertaking. 
· The application judge was correct in holding that insurance promotion is not part of the unassailable core of banking. 
· The banks admitted that of the eight types of authorized insurance only the last four had anything to do with banks granting loans and ensuring that they were repaid. Thus, the principle of jurisdictional immunity did not apply to the first four. 
· However, the principle did not apply even to the last four, since the purpose of these kinds of insurance was not to secure repayment of loans for the following reasons: 
(1) The insurance was not mandatory but was a consumer option, except for high-ratio mortgages, most of which were not insured by banks but by Canada Mortgage and Housing Corporation. However, in the latter case, the banks had many alternative remedies under the mortgage itself. It was true that under s. 416(4) banks could require insurance for their security, but they had not made any of the insurance products mandatory. 
(2) The three types of creditor insurance policies could be cancelled by the consumer. 
(3) The three creditor insurance policies were often not promoted until after the loan arrangement was finalized. 
(4) Apart from mortgage insurance, the triggering event for the insurance was not default on the loan. 
(5) Many consumers would make their loan payments even though they were unemployed or disabled. 
(6) The coverage for some of the creditors' life insurance policies was terminated by default on loan payments. 
· The banks' argument that the promotion of insurance lay at the core of banking was belied by these facts. At bottom, the decision of consumers to buy or not to buy insurance did not affect the banks' credit-granting decisions. 
· The doctrine of paramountcy also did not apply to override the provincial legislation. The doctrine applies if there is a conflict in operation between federal and provincial legislation. There was no such conflict. 
· The fact that banks were required to obtain a provincial certificate did not prevent them from doing what Parliament authorized them to do. All of the applicants had been issued such certificates and while the province could refuse to renew them, it could do so only for valid reasons. 
· Moreover, there was nothing in the federal legislation to indicate that Parliament intended that banks should be able to promote insurance without complying with otherwise valid provincial laws. 
· In addition, the federal regulation of insurance promotion by banks was limited in scope, while the provincial regime was more extensive. Hence, compliance with the provincial regime would not defeat Parliament's intention. 

DEFINITION OF LIFE INSURANCE

Glynn v Scottish Union & National Insurance

[This case was discussed above, in two locations – decided that it was a contract of indemnity in this case].

Facts:
P claimed for injuries to him and his wife sustained in an automobile. Was a standard automobile policy, and the expenses for the injuries were of the type covered by the policy. P sued and got full expenses from the other driver that caused the accident, but also wants recovery from his own insurance company.

Issue:
Is a contract of life insurance a contract of indemnity?
Held:
No.
Discussion:
· Parties quoted author saying ( Contracts which are not contracts of indemnity. In this class of insurance, the amount recoverable is not measured by the extent of assured's loss, but is payable whenever the specified event happens, irrespective of whether the assured in fact sustains a pecuniary loss or not. To the second class belong contracts of life insurance, personal accident insurance, and sickness insurance; all other contracts of insurance belong to the first class.


· But the court held that whether any particular engagement of an insurer constitutes a contract of indemnity is to be determined by the exact nature of the agreement into which he has entered and not by whether the insuring agreement can be conveniently categorized under one or other of several general designations. 

· Often times insurance contracts are referred to as if something were insured; no contract of insurance insures anything; what is insured is the person owning or being responsible for such thing, against the loss which may be occasioned to him from the damage to or destruction of the thing, or from damages resulting from the use or abuse of the thing. 

· The contract commonly called life-assurance, when properly considered, is a mere contract to pay a certain sum of money on the death of a person, in consideration of the due payment of a certain annuity for his life, -- the amount of the annuity being calculated, in the first instance, according to the probable duration of the life:  and, when once fixed, it is constant and invariable.  The stipulated amount of annuity is to be uniformly paid on one side, and the sum to be paid in the event of death is always (except when bonuses have been given by prosperous offices) the same, on the other. This species of insurance in no way resembles a contract of indemnity.


· Contracts of life insurance as normally written are not contracts of indemnity.  This follows from the fact that the loss of one's life is not capable of translation into a pecuniary loss.  The contract on the part of the insurer is to pay a predetermined sum on the happening of death regardless of whether the payee be a personal representative of the deceased or some other person whose pecuniary loss is completely immaterial and irrelevant. 

· A policy of life insurance is not a policy of indemnity, but is a policy upon a contingency.  
· The essential qualities of a contract of life insurance dictate that it be a contract other than one of indemnity -- in fact it would seem to be impossible so to draft such a contract that it be one of indemnity.  The same may be said of a contract providing for the payment of a fixed sum on dismemberment or a fixed weekly or monthly payment during incapacity arising from a personal accident.  But all other forms of insurance contracts are capable of being so drafted that they may be contracts of indemnity or otherwise according to the intention of the parties entering into the contract. 
· In contracts which are capable of being drawn to exclude the principle of indemnity, the words employed must be scrutinized without regard to the label commonly attached to the policy.

Gray v Kerslake

Facts:
K, the plaintiff, who lived in Toronto, made a contract with an association carrying on business in the State of New York (and not licensed to do business anywhere in Canada). 

The contract provided for K to make monthly payment until he reached 60, and then for monthly payments by the association to K after he turned 60 
K said that certain payments would be made to the beneficiary named in the contract in the event that K died before payment of the annuity had begun. 

The contract expressly provided that it was to be performed in the State of New York and "governed as to its validity and effect by the laws there in force". 

K designated his wife as beneficiary in the contract but reserved the right to change the beneficiary. 

By a supplementary contract, this designation was changed and the D herein was substituted as beneficiary.  

K died before attaining the age of 60.

Basically K divorced his old wife and made his new wife the B. 

P argued that the Insurance Act of Ontario applied to the contract, and that it had not been complied with.

P argued that by the operation of The Insurance Act the change of beneficiary, being a change from a preferred to an ordinary beneficiary, without the consent of the former, was invalid. Preferred B’s are a defined group, like family members. 

P argued that the association, on K's death, held the insurance moneys as trustee for his widow, as preferred beneficiary, under s. 164(1) of the Act. 

Issue:
Who was the B under the contract? Was the transfer to make D the beneficiary valid?
Held:
The D was entitled to be paid as beneficiary under the contract (the change was valid), notwithstanding that she was not a preferred beneficiary under s. 158(2) of The Insurance Act. 
Ratio:
If the contract of insurance is outside the province, then the provincial legislation cannot modify it. 

An annuity is not a contract of life insurance, based on the wording of the statute. 

Discussion:
· The P really claims against the insurance company b/c she claims that they are the one that paid the money out to the wrong person, and that that was a breach of trust. 

· The word "deemed" in s. 134(1) of the Act (which provided, inter alia, that a contract was deemed to be made in Ontario if the insured was resident there) did not mean "conclusively deemed" but only "deemed until the contrary was proved".  
· In this case the contrary was proved, and indeed admitted, and s. 134 therefore had no effect.  
· Not only was it made and to be performed wholly in New York but it expressly provided that it was to be governed by the laws of that State. 

· The presumption (in the absence of proof to the contrary) that foreign law is the same as that of the jurisdiction in which the action is tried relates only to the general law, and does not extend to the special provisions of particular statutes altering the common law; as to such provisions there is no presumption ( Cannot presume that statutory law of a state of the USA corresponds to the statutory law of Ontario. 

· In this case the law of New York applied and the Ontario statute did not apply b/c the K was not made in the Ontario, and the deeming provision did not apply b/c a contrary intention had been shown. 
· Cannot say that the legislature changed the terms of this contract, because this contract was outside the province. 

· Also, this was a contract of annuity, which is not a contract of life insurance, so the provisions of the act relating to life insurance do not apply anyway. 

· Court was pretty emphatic about the fact that an annuity was nothing like a life insurance contract. [But it was mentioned in class that after this case the legislation was changed such that annuities were “life insurance”, and were covered by the legislation. 
TYPES OF INSURANCE:

1.  Term Insurance

2.  Permanent Insurance

3.  Disability Insurance: Where a person can no longer work in an occupation, it provides income replacement.  

This is different than life insurance as life insurance puts an arbitrary value on the life of the insured and there is really no limit to what the value that the policy could be for.

Disability insurance is intended as a means of income replacement in the event of medical disability.

Get different kinds of disability insurance:

1.  Own Occupation:  This is most desirable if you have an occupation that pays more than minimum wage.  It provides income replacement for the amount you actually make in your given field.

2.  Any Occupation: This only provides coverage if it is no longer possible for you to earn an income.  It will not do any good if you suffered a medical disability that prevented you from being a lawyer but did not preclude you from serving burgers.
3.  Hybrid:  Because of the expense of “own occupation’ insurance there are hybrids that provide you with your own income for a certain number of years, and then decrease the amount.

4.  Critical Needs Insurance:  Coverage in case of catastrophic medical loss.  A lump sum payment made on occurrence of a specific medical event.  Not related to earned income, but more in the nature of life insurance, regardless of medical condition.  Big three it provides coverage for:

· Cancer

· Heart Attack

· Stroke

LIFE INSURANCE COMPARED TO PROPERTY CASUALTY INSURANCE:

1.  Is it Aleatory? 

· To some extent it is very much dependent on chance, but less so for “permanent insurance policies” as these are paid on definitely on death.  There is an element of fortuity even with permanent insurance policies in that full value may become payable at a much earlier date than bargained for.  

· In term life insurance they are betting that the insured will not die in the term, to this extent there is fotuity.

2.  Is life insurance a contract of indemnity? 

· No. Life insurance is based on an arbitrary amount, there is never any issue as to over insurance, no common law doctrine of subrogation, no need to guarantee the beneficiary is not going to get more than they are entitled to because in all ways it is a notional amount.

3.  Is there subrogation in life insurance policies?

· It is possible to argue that if a carrier makes a payment because of accidental death that they should be able to sue whomever is responsible.  But from Preston we know that you can only subrogate the rights which are part and parcel of the subject matter of the insurance.

· Not conceptually consistent with life insurance or critical needs insurance, but can be a common law or contractual right in case of disability insurance.  Where the disability insurer is providing with full indemnity, if there is a measurable loss that is being replaced through indemnity payments a disability insurer may step in the insured’s shoes.

· In life insurance and critical needs the insurer is making profit only by looking at tables and estimating their chances of having to make payments under it for each certain age.  It is arbitrary rather than an attempt to restore the insured to a preloss position

· There is no possibility of an insured being over compensated, but insurers may still view with a suspicious eye a life that is insured far beyond the economic value, or if the insured has many different insurance contracts.

4.  Is there a Requirement for an insurable Interest?

· There is no requirement at common law, but under statute the owner of the policy must have an insurable interest in the life insured:
s.36(1): If at the time a contract would otherwise take effect the insured has no insurable interest, the contract is void.
(2):  A contract is not void for lack of insurable interest if

(a) If it is a contract of group insurance

(b) If the person whose life is insured has consented in writing to the insurance being placed on his or her life.

(3): If the person whose life is insured is under 16, consent to insurance being placed on his or her life may be given by parent.

s.37:  Without restricting the meaning of the expression “insurable interest”, a person has an insurable interest in his or her own life and in the life of: 

(a) Child or grandchild

(b) Spouse

(c) Any person on whom she is wholly or in part dependent on or receiving support for education

(d) Employee

(e) Any person in the duration of whose life he or she has a pecuniary interest.

5.  Is there an element of Moral Hazard?

· At CL was recognized that all insurance Ks were essentially gaming Ks, the insurable interest requirement was primarily instituted to prevent gambling.  Does this apply to life insurance?  Yes.  Gambling on the life or death of a stranger is no different than any other wager.
· Large moral hazard here – Suddenly have become economically interested in a person’s death.  There were many murders as a result of this, particularly in regard to the Tontine, or last man standing that is still used in Italy and France.

B.  CONTRACT ISSUES SPECIFIC TO LIFE INSURANCE

A.  Interim Coverage:

· In property insurance agents have the right to temporarily bind the company so long as there is no misrepresentation made as to whether the risk is insurable.  There may need to be further investigation as to the nature of the property, but in principle there is no reason why property insurance agents should not be able to bind the insurer before all the terms have been worked out.

· With life insurance it is slightly more problematic – the issue of medical inspection always emerges.  Health issues may raise read flags, so may not want to insure at deluxe preferred rates but at regular ones.

· Materiality plays the same role here as in property insurance.  Is this a fact that will materially or significantly affect the UW’s decision as to accept or decline the risk, or how much premium to charge.  The key factor in this is the medical condition of the insured.  It is not uncommon for the insurer to offer conditional coverage – insurance will be in effect while the insured undergoes tests, while they are communicated, and the insurer makes the decision about whether or not to underwrite

Zurich Life Insurance v. Davies, SCC – 1981.

Facts:  
Zurich issued conditional life insurance agreement on April 11, 1978.  
It was a contract of adhesion, and some payment was made by the ID at that time. 

Conditions of the K said that it was a condition that the ID was insurable at the standard rates, and that the conditional insurance terminates when a policy in response to the application comes into force. 

His initial medical history as taken by a physician indicated a need for further cardio testing as his history suggests heart problems, but it was not known whether he actually had problems that would make him uninsurable at standard rates i.e. the tests would determine that.  He died on April 23, 1978 before undergoing the extra tests.  The widow claims the amount of the insurance.  Insurer maintains that it did not come under any risk until the applicant had been shown to be insurable.  

Issue:

Is the IR required to pay?
Held:

Yes, the IR had failed to prove that the ID was not insurable.  It was up to the IR to prove that at the time of the application, the ID was not insurable at standard rates, they had failed to prove that. 
Ratio:  

This does not stand for the proposition that conditional coverage is valid in all cases, but rather that there is an onus on the insurer to demonstrate that as of the date of application the insured was not in fact insurable.  

Reasoning:  
· No doubt that a K concluded b/c of the payment and exchange of the documents. 
· Issue of whether the insurance was in force, subject to a condition that the ID be insurable at standard rates (in effect the CA approach), or that the insurance would not even come into force until the ID had proved that he was insurable at standard rates (TJ approach). 

· Issue of who has the burden of proving insurability or lack thereof. 

· Nowhere does the interim policy state that coverage is dependent on prior proof of insurability.

· The IR was asked what benefit the ID was getting by paying the premium while waiting for tests to be done. The IR argued that the ID had secured the date of application as the date medical condition assessment, and that any disability incurred after that would not harm the ID’s ability to have coverage at the standard rates. 

· Court rejects this, saying that if such small benefit was all the ID got, he was being ripped off, so that cannot be the bargain, must have been an agreement for actual coverage in the interim.

· In so far as the result of this case depends on whether the deceased was insurable at the date of his application, I see no reason to differ from the view of the Ont CA that there was an onus in respect of the insurer which it had not met, mere recommendation of a medical consult does not determine insurability.

· Since the K did not say ID had to prove insurability, apply contra proferentem. 
· The deceased died of natural causes, and acted in good faith i.e. it was not known at the time of application whether or not he was insurable at standard rates. 

Clark v. Empire Life Insurance Co, 1985:  BCSC,

Facts:  
· Action by alleged beneficiary to life insurance policy for the proceeds amounting to 15,576.  
· D contends no policy was ever issued by it to the deceased.  
· March 6, 1980 deceased signed application form requesting life insurance policy.  Paid initial monthly premium of $20, and received a conditional interim insurance certificate, in effect for 60 days.

· The certificate contained a notice on the reverse:
“if within 30 days no policy is delivered or no acknowledgement or no refund made of the above payment, please notify the company giving the name of the person to whom paid, the amount and date of the payment.”
· IR made a decision not to insure until further inquires were made, but IR couldn’t contact ID.  
· ID died in a drowning accident on July 15, more than 60 days after issuance.  
· P alleges breach of policy, insurer denies.
Issue:  
Can an interim policy be enforced after expiry if reasonable expectation is placed on it?

Held: 
No. The P was bound by the clear terms of the policy that said that if no replacement policy issued within 60 days, there was no further coverage. 
Reasoning:  
· It was more than 60 days and no policy was delivered, 
· P relies on Kompon v. EatonBay Life Assurance Co, 1982 which held that where there is a reasonable expectation on the part of an applicant for insurance that the policy comes into force when the application is signed then the insurer can only avoid liability by using clear and unequivocal language showing it is for limited time, and it calls this to insureds attention.
· Court rejects the Kompon approach. 

· In the policy it clearly states that there is no risk until the policy is delivered.  It was not delivered so there cannot be a contract of insurance continuing after the expiry of 60 days.

S.38 of Insurance Act R.S.B.C.:  Subject to contrary in application or the policy, a K does not take effect unless:

(a) the policy is delivered to an insured, the insured’s assign or agent or to a beneficiary.

(b) payment of the first premium is made to the insurer or its authorized agent and

(c) No change has taken place in the insurability of the life to be insured between the time the application was completed and the time the policy was delivered.

Grace Periods and Lapse of Coverage.

Policy provides it only provides coverage if the premium is paid. If neither the owner nor beneficiary make payment, what happens?

Insurance Act R.S.B.C., s.40(2):  If a premium, other than the initial premium is not paid at the time it is due, the premium may be paid within a period of grace of:

(a) 30 days, or in the case of an industrial contract 28 days from and excluding the day on which the premium is due

(b) The number of days, if any, specified in the contract for payment of an overdue premium, 

Whichever is the longer period

40(3):  If the death occurs during the period of grace and before the overdue premium is paid, the contract is deemed to be in effect as if the premium had been paid at the time it was due, but the amount of the premium, together with interest at the rate specified in the contract, but not exceeding 6% per year, and the balance, if any of the premium for the current policy year may be deducted from the insurance money.

Bains v. National Life Assurance Co of Canada, 1992 – BCCA.

Facts:  
Bains had life insurance policy with national life that he chose to stop paying on Aug.2, 1990.

He died on Aug.6, 1990 when he fell off a roof.  
He had made the choice to switch to a different insurance company, he communicated this to National Life, had a stop payment put on his account.  
On Aug.7, 1990, while not yet knowing of his death, National Life set a letter to Bains advising him that if he did not make payment by Sept 2, his policy would terminate. 

See s.40(2) of the BC Insurance Act. 

Issue:  
Does the grace period still apply if an insured wilfully does not make payment in an effort to terminate the contract?

Held:  
Yes, grace period still applies.
Ratio:  

Even when there is clear intent on the part of the insured not to make payment and to end an insurance policy the grace period still applies to the very last day of the grace period for in case they change their mind.

Reasoning:  
· There was no agreement between the ID and IR to terminate, no specific notice of termination and no reliance on termination by the IR. 

· IR made suggestion that Bains could not have intended both policies to be in force. But this is not true, no reasonable person is his place would give away the double coverage available to him by law at no additional cost during the grace period.  

· Here there was no agreement that the policy would be terminated, the insurer was trying to get him to change his mind, which he could have done effectively up to the last day of the grace period.

Note:  
If the grace period passes and the insured wishes to be reinstated there is no legal obligation to reinstate him.  It is up to the insurer, who normally will reinstate subject to proof of continual insurability.  If the insured changes their mind during the grace period however they are not subject to proof of insurability.

Saskatchewan River Bungalows Ltd. v. Maritime Life Assurance Company 1994 – SCC.

Facts:  
· Employer takes out policy for employee.  
· Life insured was Micheal Fikowski (MF), owner was SRB, beneficiary was his wife.  

· July 24, 1984:  SRB mails cheque for annual premiums that are due July 26, 1984.  The cheque was never received.  Then Maritime sent SRB an invoice, at which point SRB realised that the previous cheque was insufficient, so they mailed a cheque to cover the difference. This second cheque was received by Maritime.  The insurance cheque was never deducted from the corporation’s business account, reasonable insured should have noticed this, could be constructive knowledge that the amount was never received

· July 26, 1984:  Policy lapses subject to grace period lasting until Aug.26.  Follow up letter sent stating that would maintain the policy in good force if received policy by Sept. 8, 1984.  SRB did not respond

· Nov.1984:  Letter to beneficiary advising premium unpaid, informing the policy was “technically” out of force, and that “we will require immediate payment of …”
· Feb.1985:  Sent notice of policy lapse to respondents SRB, with application for reinstatement attached.

· SRB was closed for business in winter and did not become aware of the late payment offer (July 26 letter), the November letter or the lapse notice (Feb 1985) until April 1985.  It then searched for the lost premium cheque.

· July, 1985:  After three months, finally sent replacement cheque, and cheque for 1985 premium.  Both were refused.  
· MF at this time was terminally ill and uninsurable.  He died in August 1985.  
· Maritime rejected the claim for benefits on ground that it was no longer in force.

Issue:  
Did the insurer waive its right to compel timely payment in accordance with the terms of the policy?  If there was no waiver, are the respondents entitled to relief against forfeiture under s.10 of Judicature Act?

Held:  
They waived it but it was reinstated with Feb. 1985 letter.

Ratio:  

It is always open in under the common law in appropriate circumstances to a party who has waived strict requirements with regard to a contractual term to then revoke that waiver with notice to the insured.  There must be reliance on the waiver before relief against forfeiture will be granted.
Reasoning:  
Had the waiver lapsed?

· Waiver and promissory estoppel are closely related. Both prevent one party going back on a promise / action when it would be unfair to the other party to do so.

· Waiver occurs where one party to a contract or to proceedings take steps which amount to foregoing reliance on some known right or defect in the performance of the other party. Requires full knowledge of the deficiency and the unequivocal and conscious intention to relinquish the right to rely on it. This strict test is justified b/c no consideration passes for the benefit of the waiver.

· A demand for payment alone could be waiver – each case turns on its facts.

· The demand for payment in November (the “technically” letter) was clear and unequivocal expression of intention to continue coverage upon payment of the July premium, and constituted waiver of time requirements for payment under the policy.  
· The word “technically” qualifies, and removes all meaning from “out of force”, and they did not mention re-doing the medical in this letter, so that was clear waiver. 

· Waiver can be retracted if reasonable notice is given, so was it still in force in this case.  

· The waiver was not still in effect when SRB tendered payment of the missing premium in July 1985, after stalling for 3 months when they had full notice. And Maritime had by that point insisted on re-doing the medical, so clearly the old policy had lapsed. 
· Notice against the ID should not be imposed however where there is no reliance on the waiver by the ID.  Here the ID was not aware of the waiver until they received the November letter in April, and therefore did not rely on it.  Statement “this policy has lapsed” accordingly took effect on its terms.  Once they got letters in April they were aware of intention to retract waiver, even if reasonable notice requirement imposed, it would be met by their waiting until 3 months later to send replacement cheque.

Relief against forfeiture

· Relief against forfeiture is equitable and discretionary.  Factors to consider are 
(1) Was the conduct of the P reasonable in the circumstances, 
(2) the gravity of the breaches (or, was the object of the forfeiture essentially to secure the payment of money?)

(3) the disparity between the value of the property forfeited and the damaged caused by the breach?  
· The first element of the test, reasonable conduct requirement, is not met here. It was unacceptable that the P did not check their mail in winter, and then they waited 3 months before sending a cheque. 
· Obiter: IR argued that Judicature Act (in BC, see s.24 of Law and Equity Act) cannot does not apply b/c the Insurance Act covers the field, but SCC said no, the Insurance Act just imposes minimum requirements, does not cover the field. 
Change in Insurability

Anderson v Sun Life Assurance Co. of Canada

Facts:
P bought claim for 100K of life insurance for his mother’s death. 
She was 80 when she applied. 

She applied in Nov 1999, and filled out and executed the documents in mid Dec, 1999, and mailed them and the first premium on Dec 30, 1999.

Early Dec she started having sever medical problems, and Dec 29, 1999, she was told she had cancer. She died less than year later. IR denied coverage for material non-disclosure, saying that b/c of the change of health prior to the delivery of the documents, the contract never took effect.

Issue:
Is the IR required to pay?
Held:
No, the policy was not in effect, it only came into force if the application was submitted and the premium paid in the context of there being no material change in the applicants health between the time of filling out the form and the submission of the form and payment of the premium.
Discussion:
· The statute defines the conditions to be met before policy takes effect, it was not complied with here i.e. says that there must be no material change in health between time of application completion and application delivery – see s.38 of BCIA.

BENEFICIARIES:

Key thing – designation can be made revocable or irrevocable and different consequences flow from each.
Sections in the Insurance Act dealing with designation and revocation of beneficiaries:
s. 48:  Designation of beneficiary:
(1) An insured may in a contract or by a declaration designate the insured, the insured’s personal representative or a beneficiary to receive insurance money.

(2) Subject to s.49, the insured may alter or revoke the designation by a declaration.

(3) A designation in favour of the “heirs”, “next of kin” or “estate” of a person, or the use of words of like import in a designation, is deemed to be a designation of the personal representative of the heir.

s. 49:  Designation of beneficiary Irrevocable:

(1) An insured may in K or declaration, other than declaration that is part of a will, filed with the insurer at its head or principal office in Canada during the lifetime of the person whose life is insured, designate a beneficiary irrevocably, and in that event the insured, while the beneficiary is living, may not alter or revoke the designation without the consent of the beneficiary, and the insurance money is not subject to the control of the insured or the insured’s creditors and does not form part of the insured’s estate.
(2) If the insured purports to designate a beneficiary irrevocably in a will or in a declaration that is not filed as provided in ss.1, the designation has the same effect as if the insured had not purported to make it irrevocable
s.50:  Designation in invalid will:
(1) A designation in an instrument purporting to be a will is not ineffective by reason only of the fact that the instrument is invalid as a will, or that the designation has the same effect as if the insured had not purported to make it irrevocable.
(2) Despite the wills act, a designation in a will is of no effect against a designation made later than the making of the will.
(3) If a designation is contained in a will and subsequently the will is revoked by operation of law or otherwise the designation is revoked.
(4) If a designation is contained in an instrument that purports to be a will and subsequently the instrument, if valid as a will, would be revoked by operation of law or otherwise, the designation is revoked.
Moran, 1910:  Ont HC:

Facts:  
Family of 3 sons and 5 daughters.  One of the daughters Nora, had been called Laura by person outside family, Patrick her brother became accustomed to calling her this also.  He got life insurance in favour of his sister “Laura Moran”, killed in 1910, Nora applies for payment.  

Issue:  
What should happen to the money as there is no legally known “Laura” Moran?

Held:  
Evidence of habitual names is allowed.

Reasoning:  
· Not possible to be any of the other sisters, she was known in his heart as Laura.

· The rule must be substantially the same that applies in a will, “the testator may have habitually called certain persons or things by peculiar names by which they are not commonly known, this is evidence is admissible”.  This rule applies also to life insurance policies.

A.  DESIGNATION AND REVOCATION OF BENEFICIARIES:

Re Gossman, Gossman v. Gossman et al, 1985 BCSC

Facts:  
Mr.G killed himself, leaving a note behind in which he purported to change the beneficiary of his life insurance policy from the wife he was separated from, to his brother.  The letter was signed but not witnessed.

The letter was a bit vague (referred to the benifresher), but was reasonably clear in what the writer meant.

P, the deceases wife, sued for the money, so the IR paid the money into trust pending the litigation result. 

The letter had said “…if this is possible…” and the wife said that this means that it was not actually an instruction, but just a desire of the deceased to have the beneficiary changed. 

Issue:  
Was this a valid change of beneficial designation?

Held: 
Yes, clearly the intention was there, and this was a valid change of B by declaration.
Ratio:  

Whether or not there is a valid change of designation of the beneficiary is a question of fact, to be determined by the facts of the case paying attention to the intention of the life insured.

Reasoning:  
· Clearly the letter was not a valid testamentary instrument. 

· The brother argued the definition of declaration in s.29 of the BCIA, which suggested the letter was a valid declaration of a new B.

· Deceased here clearly intended to change the beneficiary of the insurance policy, which in accordance with the terms of the separation agreement he retained as his sole property.  
· Effect should be given to the designation contained in the letter.  It satisfies the requirements of s.122 and “if this is possible” do not in any way change or affect the designation.

· There was an issue b/c the K kinda said that you had to give notice to the IR if there was a change in B, but the court quoted some other cases that had not applied that, and said that it was enough to comply with the statute. That K requirement is just for the protection of the IR, but here the IR is not threatened with harm. [Also would be strange if the wife who was not party to the insurance K could enforce a term of that K if the IR was happy to forego that term].
 SIMULTANEOUS DEATH

s. 72: Simultaneous Deaths:

Unless a K or declaration otherwise provides, if the person whose life is insured and a beneficiary die at the same time or in circumstances rendering it uncertain which of them survives the other, the insurance money is payable in accordance with s.52(1) as if the beneficiary had predeceased the person whose life is insured i.e. B does not get the money
In re Law Estate, 1946 BCSC.

Facts:  
Husband had life insurance payable to wife on his death.  Husband, wife and father where all lost in a rowing boat accident, no survivors, no witnesses.  Wife had daughter from ex-husband, deceased husband has mother, both have claims for the proceeds of the insurance.  If Husband dies first, it goes to wife and so to her daughter, if wife died first, it goes to husbands mother. 

The Insurance Act states that in cases of simultaneous death with insured and beneficiary it is assumed that the beneficiary dies first, however the Commorientes Act (continued under Survivorship and Presumption of Death Act) says that were people die at the same time the people are presumed to die in order from oldest to youngest.  Both would have different consequences in this case.

Issue:  
How do we resolve the conflict between the Insurance Act and Commorientes Act?

Held:

Apply the Insurance Act. The husband’s estate gets the money

Ratio:  

In BC this case is authority for the Insurance Act governing in the case of simultaneous deaths.  This means that the beneficiary is presumed in all cases to die first, and that the money from the insurance retains its character of insurance money throughout i.e. do not say it goes to the husband’s estate and now treat as regular estate assets, instead treat it always as insurance money.

Reasoning:  
· The presumption that is created by the Insurance Act, as to the order of death thereby created is to be followed for all purposes connected with that subject matter.

· Here the insurance money necessarily go to the estate of the husband, as insurance money and are to be dealt with throughout on the presumption that the wife died first.  

Note
This case, which gives the BC position, was not discussed in class.
Re Topliss, 1957.

Facts:
Husband and wife perished in flood or hurricane, and not clear who died first, she was named as the B. 
She was younger than he was. 
Ontario Insurance Act (s.183) says that B is assumed to die first, Survivorship Act (s.1) says younger deemed to have survived the older. 
Survivorship act (s.1(3)) says that this section is to be read subject to s.183 of the Insurance Act. 

There are no kids, and no will, and the respective families are arguing over the life insurance money.

Issue:
How is the money dealt with?
Held:
Goes to his estate, and then is treated as regular estate assets. 
Ratio:
This Ontario case said it did not make sense to treat insurance money different than the estates other assets.  The only function of the Insurance Act provision is to ensure that the money is paid directly to the estate in the case of joint death.  Once the money is in the estate it is treated the same as any other estate property, as the rest of the estate property is governed by the Commorientes Act.
Discussion:
· Declined to follow Re Law. Says that while Re Law said that survivorship act was entirely subordinate to the Insurance act, court here says that is only subordinate for dealing with the insurance money initially, and then once it has gone to his estate, then you can still apply the survivorship act to say that she survived him and so she gets some of the insurance money back from his estate. (Re Law said that it was in effect always insurance money so none of it could ever come back to her else would be violating the instruction in the statute that the insurance act trumped the survivorship act).
· S.183 of the Insurance Act is spent once the money goes to his estate, after that you can apply the survivorship act again. 
· There is no conflict between the statutory provisions.

Note
This conflict between the Insurance Act and the Commorientes Act has not yet been satisfactorily resolved. A report of the Law Reform Commission says changes are needed and amendment to the Survivorship Acts, but these recommendations have been ignored.  This is significant as every other court in Canada is critical of BC’s approach in Re Law.  Topliss has been the preferred solution to joint deaths and all other academic writing has been critical of BC’s approach.  1960 case of Curriee purported to follow Topliss instead of Law, but had to do dance around the precedent to reach this result.  In BC, Law is still the preferred approach but would be unlikely to survive the CA. [The Re Law case was not even on the syllabus this year, but then nor was a case saying that Re Law was no longer applicable].
DECLARATION IN A WILL.

Boutillier v. Boutillier,  BCSC – 1974.

Facts:  
Man with 2 life insurance policies from 1929 & 1937.   In 1957 he designates his wife as the beneficiary of both policies.  1965 he alters the designation by will leaving the proceeds of his life insurance to his two daughters.  He files this with the insurer.  
In 1971 he makes a further will revoking all former wills and testamentary dispositions. He did not say who the new B’s were to be when he made this new will. 

In the new will he made no reference to the insurance policies or the disposition of the proceeds of the insurance.

Issue:  
Who gets the insurance cash?

Held:  
The daughters. You can designate or alter beneficiaries by will, and it was valid when he named them as B’s in his 1965 will. But the 1971 revocation was invalid b/c such changes were not permitted by statute. 
Ratio:  

Beneficiaries may be declared and altered by will as well as in the policy so long as the designations were not phrased or filed in a manner making them irrevocable, which occurred in this case by operation of statute. 
Reasoning:  
· Prior to 1962 the Insurance Act of Alberta contained provisions giving rise to trusts in favour of beneficiaries named and falling within what was described as a “preferred” class, including wives and children.  It restricted the right to alter designation in favour of a preferred beneficiary save to others within the class.  

· The designation in favour of the daughters was legitimate; the insurance money was not subject to the control of the assured (ID), save within the limits of s. 251 i.e. the statute said that upon naming a B within the preferred class, a trust was created and so the ID no longer had full control over that trust money, and could only deal with the trust money as allowed by the trust, which meant that he could only name a new B if that new B was also in the preferred class. And that was not done here in the 1971 will, so the changes of the 1971 will were not valid. 

· The insured was not competent therefore to revoke the designation made by him in 1965 since doing so would effectively relegate the proceeds of the insurance from the named preferred beneficiaries to his estate – an act beyond his competence.  
· Designation of the daughters was not revoked by the 1971 will, b/c the statute did not allow such a change.
· There was a side issue as to whether the children were legitimate, but this CAN ignores that.

Note

· This case turned on the interpretation of the statute in the case. This statute no longer applies. Key points from this case are that you can make designations of B’s in a will, but that it is possible for statute to restrict what changes you can subsequently make, although this statute no longer applies b/c it has been revoked. 
CREDITORS’ AND ASSIGNEES’ RIGHTS

s.54:  Insurance money free from creditors:

(1) If a beneficiary is designated, the insurance money, from the time of death, is not part of the estate of the insured and is not subject to the claims of the creditors of the insured.
(2) While a designation in favour of a spouse, child, grandchild, or parent of a person whose life is insured, or any of them, is in effect, the insurance money and the rights and interests of the insured in it and the contract are exempt from execution or seizure
· It is quite possible to designate proceeds to simply go to the estate and be apportioned according to the will.  The danger with this is that they will become part and parcel of the property and can be attacked by creditors.
· Even before death if there is a whole insurance policy with a cash surrender value that is payable to the estate, it is considered part of your property and therefore reachable by creditors.  If it is payable to someone else it is exempt from seizure
One of the following BC cases specifies that the definition of life insurance in the Financial Institutions Act is to be used for all purposes.

This is significant b/c Gray v. Kerslake held that an annuity is not a contract of life insurance.  Most provinces over time have amended their statutes to include annuities in the definition of life insurance. In BC the definition of life insurance is in the Financial Institutions Act.
Creditors v. Beneficiaries

MNR v. Gordon Anthony and Janes & Noseworthy Limited, 1995 – Nfld CA.

Facts:  
· The bankrupt was a dentist in Newfoundland whose substantial real estate investment losses combined with a heart condition that prevented him from working resulted in his making an assignment in bankruptcy. 
· At the time of the bankruptcy, the bankrupt held approximately $265,000 in RRSPs maintained by the Canadian dental association and invested with a life insurance company under an agreement called a "variable annuity contract." 
· His wife was the designated beneficiary. 
· When the bankrupt applied for a discharge from bankruptcy, the Minister of National Revenue opposed the application and brought a preliminary motion for a determination of whether the bankrupt's interest in the RRSPs was exempt from division under s. 67(1)(b) of the Bankruptcy and Insolvency Act. 
· The trial judge determined that the RRSPs were exempt.  
· The Minister of National Revenue appealed, arguing that the trial judge erred in deciding that: 
(1) The exemption under s. 67(1)(b) applies where the RRSP is situate in Ontario, but the bankrupt resides in Newfoundland; [The MNR argues that the exception only applies when both the RRSP and the bankrupt reside in the same province].
(2) The bankrupt's RRSP was a contract of insurance under the Life Insurance Act (Nfld.); and 
(3) Even if the RRSP was to be considered an annuity, the RRSP was exempt from execution or seizure under s. 27(2) of the Life Insurance Act.

Issue:  
Is the annuity a form of life insurance with a designated beneficiary that would then be unattachable by MNR under s.54(2)?

Held:  
Yes.

Ratio:  

An annuity is a form of life insurance and thus beyond the reach of creditors so long as the designation to the beneficiary was done in good faith.
Reasoning:  
Does the Annuity fall within the exemption in the bankruptcy and insolvency act?

· The provision (s.67(1)(b)) of the Bankruptcy and Insolvency Act says 

The property of a bankrupt divisible amount his creditors shall not compromise any property that as against the bankrupt is exempt from execution or seizure under the laws of the province within which the property is situated and within which the bankrupt resides.  

· The court agrees with the TJ that the exemption in the Bankruptcy and Insolvency Act can apply even when the property and the residence of the bankrupt are not in the same province. A bankrupts property is immune from seizure if the asset is exempt from execution and seizure under the law of the J where it is legally sited and the law of the J where the bankrupt resides, whether these J’s coincide or not. 
· The annuity contract was a contract of insurance falling within the ambit of the Life Insurance Act, and so is protected by the provisions of that act preventing seizure. 
Is the annuity within the definition of life insurance as defined in the Act

· An annuity contract is not generally considered to be life insurance; however, an insurer's undertaking to provide an annuity is covered by the Act. The act says that “life insurance includes: an undertaking entered into by an IR …to provide an annuity or what would be an annuity except that periodic payments may be unequal amounts”. 

· Court points out that would have to be deemed insurance, b/c when you have an annuity that is paid to a B if the ID dies early, then the entire annuity will eventually be paid, and there is no element of risk, and so is not insurance. 
· The MNR argues that it is not an “undertaking” b/c under the plan in this case the IR can terminate the plan.
· The court finds that the undertaking to provide an annuity by an insurer constitute life insurance under, and are subject to the provisions of, the Act. 
· In finding that it was an “undertaking” the court says that the six month notice period for the IR to terminate meant that the funds would be moved to another IR and the annuity would be provided and the effective scheme of the annuity would continue. Court also says that in this case no such termination by the IR had occurred. Says that the creditors must take the situation as they find it. That there may be a termination in the future is a matter between the contracting parties, and does not affect the creditors. 

· So it was an undertaking in this case, and undertakings to provide annuities are life insurance, so this annuity was life insurance. So; an undertaking was contained in the contract of insurance governing the bankrupt's RRSP and was operative at the date of bankruptcy.  
Is the annuity exempt from seizure under the life insurance act?
· [Seems that it was already found exempt under the BIA, now checking if exempt from creditors by virtue of the provisions of the IA].

· MNR argues that even if the annuity is life insurance, the exemption provision does not apply to them. The provision, s.27(2), reads as follows: 
While a designation in favour of a spouse, child, grandchild or parent of a person whose life is insured is in effect, the insurance money and the rights and interest of the insured in the insurance money and in the contract are exempt from execution and seizure. 

· The argument is that although an annuity is “life insurance”, there is still no “life” that is “insured” as required by s.27(2), b/c even if he dies, the B will still take the benefit of it
· Court finds that the RRSP was exempt from execution or seizure under s. 27(2) of the Act. 
· "life insurance" under the Act was interpreted as being broad enough to cover annuity contracts and, therefore, "insured" could be taken to be broad enough to include a person who is a plan holder in a group under an annuity contract or a person who makes an annuity contract with the insurer. This interpretation gave appropriate effect to the overall purpose of the Act, even if the literal wording of the particular section suggested otherwise.
· The dentist’s retirement savings plan is a K of insurance falling within the ambit of the Life Insurance Act’s definition or insurance, with a designated beneficiary of his wife this meant it was exempt from execution and seizure.

Note

· Most of the reasoning in this case seems a bit of a stretch to me, and then they finish off saying that is good public policy to encourage saving for retirement, so should allow annuity RRSP to not be claimed by creditors on bankruptcy, but do not comment on the fact that non “insurance” RRSP’s are seizable. 

Sykes v. Sykes, Bankruptcy et al. 1998:  BCSC

Facts:  
s.147(2) Insurance Act: 
While a designation in favour of a spouse, child, grandchild or parent of a person whose life is insured, or any of them, is in effect, the insurance money and the rights and interests of the insured therein and in the contract are exempt from execution or seizure.

Sykes: Mr. Sykes found out he owed CRA large amounts of money.  Transferred $90,000 from his RRSP to an annuity type RRSP and designated Mrs. Sykes as the beneficiary. He then made a voluntary assignment in bankruptcy, at that time his only asset was this RRSP annuity. It is alleged this was a fraudulent conveyance.

Robson: D holds 2 annuity Ks, beneficiary to wife.  Both with deferred annuity option and option to cash out.  P received judgment against D, applied to have receiver appointed to collapse and sell the RRSPs, first action was dismissed as held protected by s.147.

AR Thomson Ltd: Same crap different people.

Issue:  
Does s.147(2) [now s.54(2)] of the Insurance Act protect RRSP monies in the hands of an insurer, under contracts which purported to provide an annuity, against execution to satisfy the claims of creditors?
Held:  
The moneys in the annuity-type R.R.S.P. accounts were exempt from seizure by virtue of s.147(2) of the Insurance Act. However, the trustee was entitled to set aside the bankrupt's transfer of the funds to the new R.R.S.P. as a fraudulent conveyance

Ratio:  

While s.54(2) will protect annuities with designated beneficiaries, they are not protected from creditors if it is a disposition of property, to hinder or delay creditors, and is not for good consideration, as in the Fraudulent Conveyance Act.  If this is the case the conveyance is void.
Reasoning:  
Is the annuity covered by the insurance act?

· Court comments on how similar the legislation in this case is to that in the Anthony case above.

· The addition of “annuity” was added to the Financial Institutions Act in 1976. The “margin note” for this amendment was that it was to revise the definition to extend the benefits afforded to beneficiaries and dependents under life insurance to include annuities.

· Previously such cases as Gray v. Kerslake, 1957 SCC, held that annuities were not life insurance.

· Every case is dependent to some extent upon the language of the contract.  

· Almost all provs have amended the definition of life insurance to include annuities and almost all cases since have confirmed that the purpose of the amendments was to protect retirement savings in the form of annuities from execution by creditors in the same way that life insurance proceeds are protected.

· Courts across the country had consistently held that the purpose of similar statutory amendments was to protect from seizure retirement savings in the form of annuity contracts. 

· So the money in each of the annuity accounts was "insurance money" according to the definition of "life insurance" in s. 1(1) of the Financial Institutions Act. 

· In each of cases under appeal there is designation of spouse as beneficiary in event of death of annuitant, this is sufficient to satisfy all the requirements of the section save the Q of whether proceeds may be regarded as insurance moneys.

· From Anthony, there was at date of bankruptcy, a contractual obligation upon Imperial Life to provide an annuity for the dentist subject to the conditions of the agreement.

· It did not matter that in one case the insurer was permitted to withdraw unilaterally from the plan upon returning all contributions. At the date the execution was proposed, the insurer had not exercised that option. 

· Nor was it relevant that the annuity contracts did not insure the life of anyone in the conventional manner. The annuitant himself was the "person whose life is insured" for the purposes of s. 147(2) of the Insurance Act. 

Fraudulent Conveyance argument

· Fraudulent Conveyance Act provides:  disposition of property to delay or hinder creditors shall be void or of no effect, unless was for good consideration.  
· Issue is if transfer of funds from the non-exempt accounts to the RRSP account with the simultaneous designation of Mrs. Sykes as beneficiary constituted “disposition of property”, within meaning of s.1, and if so, whether it was to delay, hinder or defraud.

· Case of Royal Bank of Canada v. North American Life Assurance Company, 1995 SCC, found that the designation of a B under a life insurance policy was a disposition of property.
· Applying remedial and liberal approach advocated have no hesitiation in finding the transfer constituted a disposition of property. The designation of his spouse as the beneficiary of the new R.R.S.P. account constituted a "disposition of property" within the meaning of s. 1 of the Fraudulent Conveyance Act.

· The word “dispose” is broadly defined in the Interpretation Act RSBC. 

· Next Q – to delay hinder etc… Yes. It was.

· Was it for good consideration and in good faith to person not having knowledge or notice of the collusion or fraud?  No, she was not even aware of the designation. 
The funds are held by Mr. S in trust for Mrs. S argument 
· Section 81 of the Bankruptcy and Insolvency Act in place at the time of these events provided as follows: 

Persons claiming property in possession of bankrupt

81(1) Where a person claims any property, or interest therein, in the possession of a bankrupt at the time of the bankruptcy, he shall file with the trustee a proof of claim verified by affidavit giving the grounds on which the claim is based and sufficient particulars to enable the property to be identified.

· The evidence did not support the claim that the funds were held in trust for the bankrupt's spouse. She had made no attempt to pursue her trust claim before the trustee according to the provisions of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3.

Conclusion 

· In the result the transfer of funds from non exempt accounts to RRSP and designation of Mrs Sykes as beneficiary is void.

PROTECTION FROM CREDITORS:

Royal Bank of Canada v. North American Life Assurance Company, 1995 – SCC.

Facts: 
· In June 1990, R, a medical doctor, transferred the funds from his two RRSPs into an RRIF under which his wife was designated as beneficiary. 
· In February 1992, R made an assignment in bankruptcy. 
· While R's RRSPs would have been subject to the claims of his creditors, the RRIF constituted a life insurance annuity, and was therefore exempt from their claims on the basis of paragraph 67(1)(b) of the Bankruptcy and Insolvency Act ("BIA"), when read in conjunction with subparagraph 2(kk)(vii) and subsection 158(2) of the Saskatchewan Insurance Act . 
· However, the trustee in bankruptcy applied for a declaration that the transfer of the RRSP funds into the RRIF was void, pursuant to subsection 91(2) of the BIA . 
· s.91(2) declares that "settlements" made 1 to 5 years prior to bankruptcy are void against the trustee (TEIB)  if "the interest of the settlor in the property did not pass" upon settlement. 
· At trial, the trustee's application was dismissed because R's transfer of the RRSP funds into the RRIF had been made in good faith and not for the purpose of defeating the claims of his creditors. 
Issue:  
Was this a void settlement?

Held:  
No, the transfer was valid. Appeal dismissed, he keeps it.

Court held that there had been a settlement in the 5 years preceding bankruptcy as per s.91(2) of the Bankruptcy and Insolvency Act, so the property fell back into the estate and was therefore in the possession of the trustee.  However, s.67 of the Bankruptcy and Insolvency Act limits the classes of property which may be apportioned out to satisfy the claims of creditors.  One of the limits is that “which is exempt from execution or seizure under the laws of the province”, the RRIF was an exempt asset meaning it was not property that was divisible among creditors.  The settlement was void against the trustee, but the exempt status of the RRIF from the Insurance Act meant there was a bar to the creditor’s claim.  Further there was no fraud so nothing could be done using the Fraudulent Conveyance Act.

Ratio:  

The protection that the Insurance Act affords annuities must be read in conjunction with the relevant Bankruptcy and Insolvency Act to determine if a transfer can be valid.  Conveyances with fraudulent purposes will be set aside though.

Reasoning:  
· Since the designation of R's wife as a beneficiary under the life insurance policy was an in futuro (in the future / at a later date) settlement made within 5 years prior to R's bankruptcy, it was void against the trustee pursuant to subsection 91(2) of the BIA . 
· Section 91 had the effect of bringing the settled property, the RRIF, back into the estate of the bankrupt in the possession of the trustee. 
· Seems that there was a settlement to the wife i.e. she did get an interest when she was named a B. Her interest was contingent on the death of her husband.  But the definition of property in s. 2(o) of the Bankruptcy Act, which is in the widest terms, includes "every description of estate, interest and profit, present or future, vested or contingent, in, arising out of, or incident to property"....  Moreover, the circumstance that the wife's contingent interest in the policy may be divested by the designation of a different beneficiary does not derogate from the fact that she has an interest until there is divestiture.
· The settlement of a contingent and revocable future interest in RRIF funds is an in futuro settlement, i.e., the settlor's interest in the property does not pass at the moment of the settlement, but only passes when the contingency is fulfilled. So the B gets a future interest at the time of settlement, and had no right to claim the property until the contingency is fulfilled. 
· Whether a settlor has acted in good faith or for the purpose of defeating creditors is not relevant to the question of whether a settlement has been made within s. 91.
· However paragraph 67(1)(b) of the BIA was relevant in determining the property in the trustee's possession over which the trustee could exercise his or her administrative powers. Paragraph 67(1)(b) related to a different stage of bankruptcy than subsection 91(2) and was not in conflict with the latter provision. 
· Therefore, even though R effected a void settlement under subsection 91(2) of the BIA when he designated his wife as beneficiary under his RRIF, that did not allow the trustee to use the funds in the RRIF to satisfy the claims of creditors such as the bank. The RRIF was an exempt asset pursuant to the provincial legislation incorporated into paragraph 67(1)(b), meaning that it was not property which was divisible among creditors. 
· The fact that a beneficiary designation is void against the trustee under federal legislation does not necessarily result in its no longer having effect vis-à-vis the claims of creditors under the provincial legislation which s. 67(1)(b) incorporates.

· Even if Mrs. Ramgotra's future contingent interest in the RRIF had passed into the possession of the trustee through the application of s. 91(2), the RRIF was property "incapable of realization" by the trustee pursuant to s. 40(1) BIA.
· In the result, despite the fact that R's settlement was void against the trustee, the exempt status of the RRIF was an absolute bar to the bank's claim.

· Putting aside the issue of the designation of the wife as B, the SCC did consider whether the transfer from the non exempt RRSP into the exempt RRIF, which also occurred within 5 years of the bankruptcy, was itself a transaction that could be set aside. After discussing conflicting CA views, the SCC said that a “settlement” involves a transfer to some other person, and to changing the nature of your asset is not a “settlement”. SCC admits this may allow abuse, but (remember this is a clause of the BIA, not the provincial fraudulent preferences legislation – so there is no requirement for malicious intent) says that have to think about the honest people changing the nature of the assets who then happen to go into bankruptcy within 5 years.  
Even though a self-settlement which creates an exempt asset has the effect of reducing the property available to creditors, one must not lose sight of the fact that the result of the transaction is the acquisition of an asset which is so essential to the bankrupt and his or her dependents that it has been rendered exempt from execution or seizure by provincial legislation incorporated into the Act by s. 67(1)(b).  To interpret s. 91 BIA in a manner which automatically allows creditors to attach exempt property of such an essential character is, in my view, going too far.
· In this case the Dr. acted in good faith when changing the assets from the RRSP to the RRIF. So although it is not relevant in this case, there is a strong case for concluding that a life insurance beneficiary designation is both a "juridical act" and a "disposition" or "conveyance" of "property". 
· A bankrupt cannot enjoy the benefit of a s. 67(1)(b) of the BIA exemption where the property in question became exempt by reason of a fraudulent conveyance declared void pursuant to provincial law.
LIABILITY ISSUES

Misrepresentation:
S.41: Duty to Disclose:

(1) An applicant for insurance and a person whose life is to be insured must each disclose to the insurer in the application, on a medical examination, if any, and in any written statements or answers furnished as evidence of insurability, every fact in his or her knowledge that is material to the insurance and is not so disclosed by the other.

(2) Subject to s.42, failure to disclose, or a misrepresentation of, such a fact renders the contract voidable by the insurer.

S.42:  Exceptions:
(1) This section does not apply to a misstatement of age or to disability insurance.

(2) Subject to ss.3, if a contract has been in effect for 2 years during the lifetime of the person whose life is insured, a failure to disclose, or misrepresentation of, a fact required to be disclosed by s.41, does not, in the absence of fraud, render the contract voidable.

(3) In the case of a contract of group insurance, a failure to disclose, or a misrepresentation of, such a fact in respect of a person whose life is insured under the contract does not render the contract voidable, but if evidence of insurability is specifically requested by the insurer, the insurance in respect of that person is voidable by the insurer unless it has been in effect for 2 years during the lifetime of that person, in which event it is not, in the absence of fraud, voidable.

In the first two years if anything goes wrong, a misrepresentation that is discovered, or failure to disclose a material fact, the contract is voidable.  If the insured dies in this time, the insurer is off the hook.

Following the period of two years, the contract will only be voidable if:

1.  MR w.r.t. disability insurance.
2.  MR w.r.t. age.

3.  Fraud.

Henwood v. The Prudential Insurance Company of America, SCC – 1967.

Facts:  
· Young woman gets life insurance when she gets employment, in the application for employment the insured was required to answer a number of questions with regard to her past medical history.  
· She did not disclose a prior nervous condition and treatment by psychiatrists.  
· She was then killed in a car accident.  
· The insured’s family claims the insurance on the basis that the accident was not related to the undisclosed risk.

· The insurer denies on basis that was a material misrepresentation and in accordance with [now] s.41 the policy should be voidable.

Issue:  
In making these statements, did the insured conceal a fact “material to the insurance” within s.41?  Does it matter that the accident that followed was not related to her misrepresentation?

Held:  
Did conceal, was material, no insurance, would have been higher premium.

Ratio:  

Materiality as in s.41 is not related to the circumstances of death.  If a material misrepresentation is made in a life insurance K it is of no consequence if there is no causal connection between the death and the misrepresentation, insurance will be denied, if on fair consideration of the evidence the misrepresentation would have influenced the reasonable insurer to decline the risk or stipulate a higher premium.

Reasoning: 
· From the evidence of the doctor of the UW, it is clear that had the true information been available to the insurer, the premium charged would have been very high.  

· Misrepresentation is not necessarily “material to the insurance” simply because it has been elicited in an answer to a question devised by the insurer.  But where senior officials testify that untrue answers given by the insured would have affected the rate and risk, then there is evidence that these answers bore a direct relation to the acceptance of the risk by the insurer.

· Halsbury: Materiality rests on “whether the representation is of such a nature as to influence the judgement of a prudent insurer, not on whether the representation influenced the particular insurer looking at the proposal.

· Mutual Life:  it is a question of fact in each case, whether, if the matters concealed or misrepresented have been truly disclosed, they would on a fair consideration of the evidence have influenced the reasonable insurer to decline the risk or have stipulated for a higher premium.

Kruska v. The Manufacturer’s Life Insurance Company, 1984, BCSC.

Facts:  
Woman who had a history of alcoholism and smoking and treatment for alcoholism took out life insurance.  Over two years after she took out her policy she died drowning.  
The insurer defended the claim on the life insurance policy on the grounds that the insured made fraudulent misrepresentations in her application for insurance and in a subsequent application for a reduced non-smoker's premium concerning facts material to the risk.

The application for the reduced non-smoker's premium was completed in the insured's home by her agent filling in her answers to questions.
Since this was past the two year date referred to in [now] s.42, the only defence the insurer had was to show that in not admitting her history of alcohol and drug problems, the woman was fraudulent.

Incontestability clause states: 

 "The Owner's or the life insured's failure to disclose or misrepresentation of, any fact within his knowledge that is material to the insurance and is not disclosed by the other, whether such failure to disclose or misrepresentation is in the application for this policy, any Medical Evidence form or any written statements or answers furnished as evidence of insurability, will not, in the absence of fraud, render this policy voidable by the Company after it has been in force during the life insured's lifetime for 2 years from its date of issue. This will not apply to a misstatement of age or to any Total Disability benefit."    

Issue:  
What is required to prove fraud for the purposes of s.41, 42? Was there fraud in this case?
Held:  
No fraud.

Ratio:  

If a material misrepresentation has been made in an insurance contract, and two years have passed, according to s.42, the only basis on which the insurer can void the contract is by showing fraud on the part of the insured.  To do this requires “a false representation, made knowingly, without belief in its truth, or recklessly, without care whether the statement was true or false.
Reasoning:  
· The insured’s state of mind must be examined for evidence of fraudulent intent.  
· It was clear that these were material misrepresentations (the facts in question would influence the judgment of a prudent (or reasonable) insurer in fixing the premium or deciding whether to accept the risk) as they would have affected the premium or the acceptance of the risk.

· But because this was beyond the two year period, for the insurer to be relieved he must show fraud.
· “There is no evidence that the insured was shown, nor read, the answers and information recorded”.
· The doctor has no independent recollection of the interview, and the insured has died. So there is no direct evidence of the insured's state of mind at the time the medical examination took place.

· I doubt that use of the word "illness" in Q. 12 would have brought to the insured's mind her problems with alcohol.

· There seems little doubt that the pattern of alcohol ingestion in Mrs. Patricia Kruska posed a significant risk to her health and life expectancy as documented above.

· Common Law Fraud: Fraud definition (no longer used) from Carter v. Boehm (1766), which was an insurance case: “Fraud” is used in broad sense, encompassing material misrepresentation or non disclosure even if made innocently and without fraudulent intent.
· This low standard for fraud was b/c of the uberrimae fidei nature of the insurance contract.
· Lord Mansfield's statement from Carter v. Boehm of the common law prevailed until the law was modified by statutory enactments describing the duties imposed upon persons applying for insurance, now require actual fraud.
· Actual Fraud: Current definition: Derrry v. Peck (1889) Must be a false representation, made knowingly, without belief in its truth, or recklessly, without care whether it is true or false.
· The effect of the statute is that the insured is still bound by her duty of utmost good faith until the incontestability clause takes effect.  After that time she will be held covered if her material misrepresentation or non-disclosures were made innocently, or negligently. The incontestability clause protects her from false representations of that kind.  But it will not protect her if she has the fraudulent mind described in Derry v. Peek. Then the law will deprive her, or her beneficiaries, of the proceeds of the contract.

· Fraud must be proven by defendant insurer on balance of probabilities. However, the seriousness of the conduct alleged is a circumstance to be considered in determining whether the matter has been sufficiently proven:  Smith v. Smith, [1952] 2 S.C.R. 312 at 331.
· Fraud not proven in this case, the insured did not knowingly or recklessly misrepresent. It is just as likely that she relied on the Dr for the completion of her applications and was lulled by her reliance on him into an innocent belief that all relevant medical history had been fully and accurately disposed.

· The Court noted expert evidence that a hallmark of persons suffering from alcoholism is their inability to admit the problem to themselves. So she was unlikely to have had it in her mind at the time she filled out the form.
Issue of agency
· ID argued that even if she had been fraudulent, the IR had constructive knowledge of her smoking b/c the doctor knew of it and the doctor was an agent for the IR.
· Court finds that Dr. was the agent of both the insurer and the insured for different purposes.  

· On the one hand, he was the insurer's agent in making the physical examination. This was information the insurer sought, and is no doubt why the insurer accepted and paid Dr. Little's account. 

· On the other hand, in helping the insured complete the questionnaire on the first page, Dr. Little was the insured's agent.  The insured could have undertaken these tasks herself, but it was no doubt convenient for her to have the doctor's assistance in doing so.
· But Finch says that he would not impute the Dr’s previous knowlege of those matters to the defendant.  No matter whose agent he was for a particular purpose, the defendant cannot be taken to have had all his prior knowledge. If the plaintiff had had a fraudulent intent, the defendant's lack of Dr. Little's knowledge would have permitted it to rely on that fraud. 

· ID claims that the insurance agent was also the agent of the IR and had knowledge of the alcohol problem. Court finds that it could not conclude on the basis of Frank's unreliable testimony that he had, while he was Mutual's agent, acquired sufficient knowledge of the insured's problems with alcohol as to fix the defendant, his new employer, with constructive knowledge of those facts. So IR would not have been prevented from relying on the defence of fraudulent misrepresentation or non-disclosure if the evidence had supported those allegations.
Sandu v. Fidelity Insurance, BCSC – 1987.

Facts:  
Alcoholic failed to correctly answer medical questions on insurance form.  He died a year after filling out the form so within the time frame of s.42.

Issue:  
Were these material facts that should have been disclosed?

Held: 
Yes, the IR is entitled to avoid the policy.
Ratio:  

The insured must disclose all facts of symptoms, treatments, consultations, regardless of his own belief as to their importance or significance or feelings of being cured.
Reasoning:  
· P’s case relies on him not having knowledge that he had a disorder or that he should have known of this.

· However while he need not be aware of the specific problem he does know that he is an alcoholic and that he has had prior health problems.
· It is his duty to disclose to the insurer the fact of his symptoms, his consultations or medical treatments or tests, regardless of his own belief as to their importance or significance or that he feels he is cured.
· Here there was complete nondisclosure of facts which, had the insurer known of, would have increased the premium or denied coverage all together.
· The duty which falls upon the insured and the life insured concerns only demonstrable facts. Matters of their own subjective judgment or matters of their opinion or belief are not "facts" which they must relate to the insurer, so that, in relation to a state of health, they are not called upon to diagnose their own symptoms or to assess their own insurability. They must, however, reveal everything they know, whether it be a symptom or a medical test or a consultation, since these are actual facts which will enable the insurer to assess the insurability of the life insured, even though the insured or life insured does not believe or has no reason to believe that they indicate any kind of illness or anything material to the risk
· His duty is to disclose to the insurer the fact of his symptoms, his consultations or medical treatments or tests, regardless of his own belief as to their importance or significance or that he feels he is cured
· Here in the case at bar there was complete non-disclosure on the part of the applicant, and misrepresentation of his medical background by his complete denial of any ailments. 
Incontestability:

Bogh et al v. National Life Assurance Co of Canada, BCSC  1990

Facts:  
Man took out mortgage, insurance on mortgage i.e. the insurance would pay of the mortgage if the ID died or became disabled.  
Ended up being diagnosed with MS one month after policy took effect and then, just a little over 2 years after the policy date he was no longer able to work.  
He omitted to tell the insurer of the many medical ailments that he previously suffered. 
The application was actually filled in by an employee of the Canadian Imperial Bank of Commerce, named Joe. Joe asked questions and the plaintiff answered 
P’s evidence with regard to all his ailments was that he considered them ordinary and that they were not sufficiently serious to require disclosure
TJ found that they were material misrepresentations, not fraudulent but innocent.  
In the policy the insurer offered a “Incontestability” section, which stated that the policy would not be contested except for non-payment of premium or fraud after it has been in force for two years.  This provides an additional benefit to the insured as s.42 specifically excludes disability insurance.  
Under the Act then the insured would be denied coverage, but under the Incontestability clause he would have it.

Issue:  
What is the effect of an insurer offering added benefits for the insured that are more generous than the Insurance Act?

Held:  
s.4 – General provisions – K not void by reason of insurer failing to comply with act.

Reasoning:  
· I am not prepared to find that the plaintiffs are guilty of fraudulent misrepresentation. To prove fraudulent misrepresentation the defendant would have to prove that the plaintiff intentionally deceived the insurer, or that a statement was made deliberately without belief in its truth or made with a reckless disregard for the truth, and that the insurer actually relied upon the deception to its detriment.
· TJ found the P and his wife to be credible said he could understand how a casual attitude of a bank employee might mislead the plaintiffs into thinking that they need report only what they consider to be significant.
· Found innocent misrepresentation. 
· Counsel have agreed that this policy has been in effect for two years and that there has been no fraud, and therefore on the face of the policy it cannot be voided. 
· The defendant argues that TJ must apply the words of the Statute and not the provisions of the insurance contract
· Not clear that it is illegal to contract contrary to the statute, but even so, a party cannot seek to rely on own illegalities to avoid its obligations.

· Although it is generally true that as a matter of public policy the courts will not enforce illegal contracts, there are exceptions. One of them is where a party seeks to rely on its own illegality to avoid its obligations.
· s.4 means that an insurer cannot rely on its failing to live up to the K to get out of it.  

· If the insurer desired to provide added protection in its policy it must live up to it.  

· The statue is designed to protect the insured, not the IR.
· The Statute provides an exception for disability insurance. In other words, an insurance company could avoid a policy for innocent misrepresentation even after it has been in force for two years, where a claim is made as a result of disability rather than death. The defendant has chosen to provide a benefit greater than that provided by the statute and has collected premiums. It is not open to the defendant to deny coverage on the basis that it had no authority to give that benefit. 
Fraud:

McLean v. Paul Revere Life Insurance Co, 1990 – BCSC:
Facts:  
Woman gets insurance K, does not disclose previous consultations with psychiatrist following being in prison.  Injured in a car accident 2 weeks later, insurer pays benefits for next 3 years, she is then shot accidentally, insurer continues to pay benefits for next 4 years when they then rescinded the policy.  
This action followed on behalf of the woman, and the insurer tries to recoup the money it paid out.

P had previously been in jail for the offence of defrauding her employer.

The plaintiff did not disclose that she had "resided" at Oakalla prison for approximately 9 months of the period for which she was required to disclose her past residences. 

Issue:  
Was this a fraudulent misrepresentation that enabled the insurer to void the policy and receive back payment?

Held: 
Yes.

Reasoning:  
· It would be stretching the meaning of question 10 to suggest that it applied to a place of incarceration. I conclude that the plaintiff's failure to mention Oakalla prison as a temporary residence or address did not constitute a failure to disclose. [The insurance forms have since been modified].
· But the P did make other material nondisclosures. “   I do not accept the plaintiff's evidence that she did not appreciate that a physician or practitioner included a psychiatrist”, “plaintiff is a very bright and quick-witted woman”, “it must have crossed her mind that these medical contacts were caught by the questions in the application form and nurse's form, but that she was not prepared to discuss that period in her life”
· Onus is then on D to establish on balance of probabilities that the nondisclosures were fraudulent.

· P unquestionably made false representations, knew at time they were false, intended D to act on all of the info, she had full control over the flow of information, and consciously chose to withhold certain facts which were requested of her.  She chose to act on her own opinion as to what was relevant and what was not thereby depriving the insurer the opportunity to make its own inquiries and assessment of the risk based on all the relevant facts.
· “I adopt the reasoning of Finch J. in Kruska, supra, which dealt with similar provisions under part 4 of the Act. I find that the use of the word "fraud" in section 192 (1) (a) of the Act means something more than an innocent material misrepresentation, and connotes "actual fraud"”.
Materiality 

· Section 15 of the Act, clearly specifies that the question of materiality is one of fact. 

· The test of materiality is whether the facts in question "would influence the judgment of a prudent (or reasonable) insurer in fixing the premium or in deciding whether to accept the risk" .... The test is objective in the sense that it refers to any prudent insurer in the normal practice of that sort of insurance business. The opinion or belief of the insured as to materiality is irrelevant.
· Totally apart from the medical aspects of the reports, which were cause for concern in and of themselves, these reports would have alerted the defendant to the plaintiff's criminal record for theft and fraud. 
· Bearing in mind all of the circumstances, including Ms. Taylor's opinion, I have no difficulty in finding that the non-disclosure was material.
Causation

· It does not matter that the loss she ultimately suffered was not related to the misrepresentations she made, materiality of risk, must be determined at the time the application for insurance is being considered by the insurer, not after the fact.
· Insurer has right to resist her claim, can also claim back the benefits paid to date, it is harsh but reflects abhorrence of those who make conscious decisions to gamble with the truth.

Metcalfe v. Manufacturers Life Insurance Co. 

Facts:
· Appeal by Manufacturers Life from a decision finding that the insurance policy was in effect at the time of Metcalfe's death. 
· In applying for insurance, Metcalfe signed an application containing the answer no to questions about drug use or treatment. 
· Metcalfe told the agent, Payne, that he had drug problems in the past, but had been clean for two years; he was allegedly told that after two years, the drug history was not important. 
· Ms. Payne said that Mr. Metcalfe need not be concerned because it was a "non-issue" after two years. Then, without prompting from Mr. Metcalfe, Ms. Payne marked "no" to the questions about drug use. Mrs. Metcalfe said that she and Mr. Metcalfe signed the application because they assumed that Ms. Payne was right in her advice. 

· Payne checked the no answers before Metcalfe signed the application, but denied having been told about Metcalfe's drug history. 
· Manufacturer Life brought an action to recover the proceeds under the insurance policy based on fraudulent misrepresentation of material facts. 
· The trial judge found that although a misrepresentation of material facts occurred, in accepting Payne's assurance and signing the application with the misleading answers, Metcalfe had not been reckless and had not intended to deceive.

· Mr. Metcalfe had been free of drug abuse for 3-1/2 years and blood and urine test samples taken by the appellant's nurse were negative. 

· Mr. Metcalfe relapsed in 2001 and he died of a cocaine and heroin overdose on 10 June 2002.

Issue:
Was the TJ correct in finding that Metcalf was not fraudulent.
Held:
Yes, TJ was correct, no fraud, appeal dismissed. 
Ratio:
If you are an IR, do not allow the agent to advise the ID that any info is not required. 
Discussion:
· Payne was not a party to the litigation and Manufacturer Life did not plead that Payne was fraudulent, nor did it argue that case to the judge, therefore it was too late to raise the issue on appeal. 

· Mr. Metcalfe cannot be said personally to have had a fraudulent state of mind as he relied on Ms. Payne's advice that only drug use and treatment within the previous two years was relevant to the answer and it is not in dispute that he was drug free during that period.
· In the absence of a fraudulent state of mind by either Metcalfe or Payne, fraud was not established. 

· Manufacturer Life allowed Payne to present herself to Metcalfe as one of its agents in the pursuit of its own financial interest in selling policies and receiving premium income. 

· Section 79 of the Insurance Act provides: An officer, agent or employee of an insurer and a person soliciting insurance, whether or not he or she is an agent of the insurer, must not, to the prejudice of the insured, be deemed to be the agent of the insured in respect of any question arising out of a contract.


· In these circumstances, s. 79 of the Insurance Act mandated that the risk of misconduct by Payne rest with Manufacturer Life rather than Metcalfe and any fraud on her part not be imputed to Metcalfe for the purposes of ss. 41 and 42(2) of the Insurance Act.

DEATH CLAIMS

Insurer required prove the excluded set of conditions occurred on a balance of probabilities.  
This is always a grey area in any of the cases:

· Fraud

· Suicide

· Non life insurance context e.g. proving arson with personal property.

· These are 3 defences IRs have that go right to the root of the good faith that is supposed to exist in insurance Ks.

· Suicide must be proven on BoP.  But in course of making judgements courts generally resile from the idea that people commonly commit suicide. There is a bias towards believing death is not by suicide.  
· This is the same with arson, can test the likelihood through means, motive and opportunity

· In all these cases the burden is supposed to be civil standard on BoP, and it is, but there is still a bias towards believing it did not occur.  
Disappearance

Re Schmit, BCCA – 1987.

Facts:
Dude goes fishing and never comes back. Wife says he was happy and would not want to run away. 

His bank accounts are not used for a long time. 

Area is heavily wooded and marshy with bears. 

No trace of Schmit's body has been found. 

Issue:
When did he die for the purposes of the life insurance i.e. what is the start date for calculating interest!
Held:
Reasonable to assume he died shortly after he went missing – CA agrees with the TJ, appeal dismissed. 
Ratio:
Time of death within the seven years is a question of fact!
Discussion:
· There is a presumption of death under the Survivorship and Presumption of Death Act that if a person has not been heard from in 7 years he is dead.

s. 3 of the Survivorship and Presumption of Death Act: 

(1)  Where, on the application of an interested person pursuant to the Rules of Court, the court is satisfied that:

 (a)  a person has been absent and not heard of or from by the applicant, or to the knowledge of the applicant by any other person, since a day named;

 
(b)  the applicant has no reason to believe that the person is living; and

 
(c)  reasonable grounds exist for supposing that the person is dead,

  the court may make an order declaring that the person shall be presumed to be dead for all purposes, or for such purposes only as are specified in the order.

 (2)  An order made under subsection (1) shall state the date on which the person is presumed to have died.
· If a person has not been heard of for seven years, there is a presumption of law that he is dead; but at what time within that period he died is not a matter of presumption, but of evidence, and the onus of proving that the death took place at any particular time within the seven years lies upon the person who claims a right to the establishment of which that fact is essential.
· TJ was satisfied that either on September 22, 1966 or soon thereafter Mr. Schmit met his demise and he set what he conceived to be a reasonable period of seven days, that is 28 September, 1966, as the date of death.
King’s Crew Motor Cycle Club v. MFRs Life Insurance Co., ABQB – 1990.

Facts:  
Man missing for 3 years under suspicious circumstances. 
Insured’s wife looking for declaration as to death in order to get insurance money.
P claims that the insured involuntarily disappeared and his disappearance was as a result of foul play and that he is now deceased.

A police examination of the site where the van had burned found the insured's motorcycle club ring, his A.U.P.E. lapel pin and some charred snap fasteners. There was no evidence of any human remains.
The insured and his wife were happily married.  They had no unusual financial worries. They were both employed, were living in their own home and were expecting the birth of their first child. The van in question. a Dodge Tradesman, licence JLD 810, had been previously stolen.

No credible information concerning the whereabouts or the fate of the insured has been received by the police or any of his relatives and friends since his disappearance – they suspect the ID was abducted. 
Issue:

Should the husband be declared dead so the wife can get the insurance money? Note there are two insurance policies, one owned by the wife, and another by the motorcycle club.
Held:

Court finds that the husband is dead and orders the payment of insurance money to wife under those policies. But the policy held by the motorcycle club requires death by accident, and that is not proved, so they do not get paid. 
Reasoning:  
· Test to apply in order to determine whether a declaration as to presumption of death declaration should be made is whether or not the evidence brought forward is on a BoP, more consistent with the death of the insured than with some other reasonable explanation of his disappearance.
· Where legal claim made predicated on finding that someone else has died the common law creates a presumption of death after seven years of absence and silence.
· Where the application is made prior to the seven years the onus is on the applicant to prove that death occurred. The applicant must satisfy the court that the evidence is on BoP more consistent with death than with some other reasonable explanation for the disappearance.
· If the “scales are left in the equilibrium” as between continuing life and death, the applicant must fail.
· If facts not clearly indicative of death then the court will consider all facts surrounding the disappearance to determine if there is another explanation for disappearance and will consider 
· if motive for insured to disappear, 
· whether all reasonable efforts have been made to find the insured, 
· if they had matrimonial, financial or criminal difficulties.
· The IR argues that the circumstantial evidence is equally consistent with a staged disappearance in order to defraud the insurers or to escape from domestic or employment difficulties. 
· Wife argues that he left his truck and his motorcycle behind. He did not insure his own life. The policies were group policies taken out by S.A.I.T. and by his motorcycle club. He failed to insure the mortgage on the matrimonial home. 
· Motorcycle club is in a gang war and has a reputation for violence. In the past, club members have been severely injured or killed as a result of inter club vendettas. They say that the insured would not voluntarily part with his club ring or his union lapel pin both of which were found at the site of the fire. 
· Court orders the payment of the policy under which the wife is a beneficiary – the only conclusion required for payment under that policy is that the husband is dead. 
· However for the motorcycle club policy the husband must have died from an accident!
· Although the insured disappeared and no trace of his whereabouts has yet been found, the facts surrounding his disappearance do support a presumption of declaration of death they do not support an inference that he died as a result of an accident.
· According to the police evidence, the van was deliberately set on fire and no trace of any human remains was found either in the burned out vehicle or at the site of the fire. There is no evidence to support the inference that the van or the insured was involved in an accident which resulted in injury or death. 
B.  Suicide

Most insurance Co’s will have time limit on insurance for deniability of suicide, usually a suicide claim will not be payable within 2 years, this is because of moral hazard – after 2 years suicide becomes just another means of death.

Brown v. Sun Life Assurance Co, 1971:  NSSC.

Facts:  
· Widow claims the "Accidental Death Benefit Provision" under the defendant's Policy.
· Trial Judge found that James Brown met his death "accidentally and did not commit suicide" and ordered that the plaintiff recover against the defendant the sum of $ 10,000 with costs.
· The deceased is described as having been a big, athletic, energetic and likable man, who had a great love for the outdoors. He was an ardent hunter and fisherman and took part in these activities whenever the opportunity permitted. 

· He was obviously fond of his daughter Laurie and, his wife being pregnant, was looking forward to the birth of a son. 

· Experienced with most types of firearms, but he was quite proud of his own collection.

· Deceased had a rather casual approach to loaded firearms but his rather unorthodox use of them was attributed to his familiarity with guns of all types, his love of his collection and his generally fearless nature. 

· He was a bit of a wild man when he was drinking and little things would upset him. The widow also testified that he was always cleaning his guns, and sometimes he would put the gun to his mouth or hold it to his head and tell her it was loaded. This happened on two or three occasions, and he would also say, "I just think I would like to kill myself". He would add, however, "You know I wouldn't do anything like that". He also had the habit of holding a gun in his hand and "clicking it" while relaxing or watching television. 

· He had been telling his friends of the pleasure with which he looked forward to the birth of a son, and was very excited over the forthcoming fishing trip.

Issue

Was it an accidental death entitling the wife to payment?

Held

Yes. CA agrees with TJ that it was probably an accident. 
Was "sufficient evidence" of the death of the assured by accident is "due proof" within the meaning and intent of the policy.
Ratio

Suicide is judged on a balance of probabilities, this weighs heavily in favour in a finding against suicide, all the same motives as with disappearance are examined.

Discussion:

· In other forms of policies the IR would have to show that the claim is excluded by reason of suicide, but here the plaintiff has the burden of proving accidental death.
· 'accidental death' means death which (1) results, while this provision is in effect, directly and independently of all other causes, either from bodily injury caused solely by external, violent and accidental means or from accidental drowning and (2) is not a risk excluded from cover as provided below. 

· Suicide was an excluded cause of death.

· Wife had explained to the policy why she thought it was accidental, but the TJ dismissed this: “She undoubtedly was told that the death had been suicidal and would naturally have been looking in her own mind for some reason to justify such a terrible end. There would be, under those circumstances, a tendency on behalf of the widow to scan her husband's life in search for signs of imbalance and these incidents would probably be recalled in such a way as to exaggerate their importance”
· Was no suicide note.

· Nothing present which was described as a powder burn which might be expected if a firearm was discharged in close proximity to the position of the wound.

· Determination of the proof of suicide is by the balance of probabilities.

· CA applies SOR of clearly wrong.

· The probabilities favour accident rather than the unnatural act of self-destruction.

· Motive is an element to be considered, however, can never be of itself sufficient. The utmost that it can do is to destroy or attenuate the inference drawn from the experience of mankind that self-destruction being contrary to human instincts is unlikely to have occurred. Here there was no motive.

· The proof of suicide must be sought in the circumstances of the death.

· In Harvey v. Ocean Acc. & Guar. Corp., [1905] 2 Ir. R. 1 at p. 29, it was said: 'If a man is found drowned, and certainly drowned either by accident or by suicide, and there is no preponderance of evidence as to which of the two caused his death, is there any presumption against suicide which will justify a jury or an arbitrator in finding that the death was accidental and innocent, and not suicidal and criminal? In my opinion there clearly is such a presumption.' 

· IR argued that the deceased "courted the risk", much as a person playing Russian roulette does. Court says “Keeping in mind that the deceased was in the process of packing his bag for the fishing trip, or had about completed packing, and he was shot in the doorway leading from the den to the living room, I believe that other and more probable inferences may be drawn than suicide, or that he courted the risk.” i.e. they say that he was not courting the risk on this occasion. 

· Unlikely the deceased would intentionally shoot himself while walking through a door and into another room.

C.  Murder

Demeter v. British Pacific Life Insurance Co., 1984 – Ont SC.

Facts:
The plaintiff sued on three life insurance policies covering the life of his wife, after having been convicted of her murder. 

Under the policies, the respondents agreed to pay to the survivor of the appellant or his wife certain sums of money upon the death of the other.
Issue:
Can the husband bring the action to recover on the insurance policy?
Held:
No – it would be an abuse of process. 
Ratio:
It would be an affront to one’s sense of justice to let the actions go forward.
Discussion:
· It was clear from the record that the plaintiff was seeking to relitigate the very issue that had been decided against him in his criminal trial. 

· The conviction amounted to prima facie evidence of the plaintiff's guilt in the civil matter. 
· To use a civil action to initiate a collateral attack on a criminal conviction in the absence of fresh evidence or evidence of fraud or collusion amounts to an abuse of process.
· The IR relied on the rule of public policy that a person is not entitled to benefit from his own crime.
· Was clear that the husband was not after the money, but wanted to relitigate the death to clear his name. 
· The use of a civil action to initiate a collateral attack on a final decision of a criminal court of competent jurisdiction in an attempt to relitigate an issue already tried, is an abuse of the process
Brissette v. Westbury Life Insurance, 1992 – SCC

Facts:
· Husband murdered wife.

· A married couple bought a term life insurance policy which named the surviving spouse as the beneficiary.  During the course of this policy, the husband murdered his wife and all avenues of appeal from conviction were exhausted.  
· The husband, acting as a beneficiary and as executor, made a claim against the insurance company for the proceeds of the life insurance policy, including the accidental benefit.  
· He later renounced his appointment as executor and trustee and surrendered any rights arising under the policy to the executor of his wife's estate.  
· An order was then made that the claim initiated by him in 1986 against the insurance company be continued. 

· The trial judge found the wife's estate was entitled to the insurance proceeds and the accidental benefits.  
Issue:
Whether the insurance company was absolved from paying anything under the policy in these circumstances.  
Held:
IR not required to pay. 
Ratio:
Person should not benefit from own criminal act.  Consistent with this is that a person should not be allowed to insure against his or her own criminal act irrespective of the ultimate payee of the proceeds.  
Discussion:
Majority

· The contract cannot be construed to require payment to the victim's estate; that was never the parties' intention. 
· Moreover, the money was to be paid to the survivor and public policy prevents the money from being paid in accordance with the explicit terms of the contract to a survivor who has acceded to this status by killing the other party.  
· These terms cannot be rewritten under the guise of interpretation and resort to a constructive trust is an acknowledgement that this is so.  A constructive trust is ordinarily resorted to when the application of other accepted legal principles would produce an unjust result and that would not be countenanced by a court's applying the principles of equity. 
· The insurance policy at issue here could not be viewed as two separate contracts with each party insuring his or her own life with the other as beneficiary.  The policy listed the two parties together as the "insured" and provided for payment to "the beneficiary" who was defined as "the survivor". 
· Public policy prevents the insured from insuring against his or her own criminal act.  There is nothing unjust about the application of public policy in this case. 
· A constructive trust will ordinarily be imposed on property in the hands of a wrongdoer to prevent him or her from being unjustly enriched by profiting from his or her own wrongful conduct.  No claim of unjust enrichment, which is fundamental to the use of a constructive trust, was made out here.  
· The wrongdoer (the husband) did not benefit from his own wrong and the insurer. The effect of a constructive trust would be to first require payment to the wrongdoer and then impress the money with a trust in favour of the estate.  A constructive trust, however, cannot be used to bring property into existence by determining the liability of the insurer to pay. 
Gonthier and Cory JJ. (dissenting):  
· The doctrine of public policy should apply to insurance contracts to ensure that a wrongdoer will not profit from his or her wrongdoing.  The rule should be narrowly construed and should not ordinarily be used by an insurance company to avoid payment of its obligations. 
· Would award the money to the wife’s estate using a constructive trust. 

· Where the wrongdoer is beneficiary under the victim's life insurance the proceeds of the policy will in the normal case be held for the estate of the victim but if there is an alternative beneficiary then he or she should gain the proceeds and similarly if there is evidence that the victim would have changed the beneficiary then that second person should benefit and gain the proceeds. 
· Ambiguity exists because the policy does not cover the situation of one spouse's murdering the other.         Ambiguities should be interpreted in favour of the insured.  Although public policy prevents the monies being paid to the murdering spouse, there is no reason for the insurance company to benefit from that public policy doctrine. The insurance company should therefore pay the proceeds to the survivor who, in order to comply with the principles of public policy, must hold those funds as trustee for the administrator of the estate of the murdered spouse. 
· Where a party to the contract, as opposed to a third party, deliberately murders the insured, the death cannot be said to be by "accidental means" and therefore cannot bring the double indemnity clause into play. 

Brisette:  From Life Insurance Part:
1. Court must search for an interpretation from the whole of the contract which promotes the true intent of the parties at the time of entry to the contract.

2. Where words are capable of two or more meanings, the meaning that is more reasonable in promoting the intention of the parties will be selected

3. Ambiguities will be construed against the insurer

4. An interpretation that will result in either a windfall to the insurer or an unanticipated recovery to the insured is to be avoided – Bathurst.
Reasonable intention of the parties must be taken into account – Bathurst.

Public policy: The doctrine of public policy should apply to insurance contracts to ensure that a wrongdoer will not profit from his or her wrongdoing.  Should be narrowly construed and not ordinarily utilized by an insurance company to avoid payment of obligations.

ACCIDENTAL DEATH AND DISABILITY CLAIMS

Accidental Result v Accidental Means

· Some policies are limited to only provide coverage in event of accidental death, some have an accidental death rider (additional clause amending or supplementing a document) in order to provide additional coverage in event of accidental death – this is “double indemnity”, the face amount will often be doubled.
· What constitutes an accident is a vexing question – courts have struggled with demarcation between intentional acts on one hand and of courting the risk on the other, also other pure unforeseen accidental circumstances.

· Conceptual frameworks such as Sainden and Walkem are helpful to some extent, property casualty will often refer to life insurance cases, so can go either way.

Candler v. London and Lanchestor:
[Not in the case book this year].

Ont. TJ decision.  Man was drunk in his apartment suite showing off to his friends, jumps on to 13th floor balcony and balances himself on his stomach on a coping with his feet extending out into space ( tumbles to his death.  TJ says conduct was so reckless that it could not be termed accidental.  This has been a troublesome case ever since it was decided.  

Court said that insured did not die by accidental means or by accident when it was clear that he knew the risk involved and courted the fall. Was not an unforeseen or unexpected incident associated with his actions, as could have been the case if, for example, the coping had given way.

Columbia Cellulose v. Continental Casualty Insurance, 1963:  BCCA, aff’d SCC.

[Not in the case book this year].

ID over exerted himself in the course of business, examining too many buildings in the heat.  Checks into hotel later and becomes ill, goes to hospital, dies the next day of coronary thrombosis brought about by the strain of the activities he was doing 
Held was not an accident as the thrombosis was triggered by his activities. The unusual exertion was deliberate and could not be regarded as accidental. What followed thereafter were bodily injuries none of which were accidental in themselves in the necessary sense of having an element of chance or surprise.

Death caused by disease is not an accident

The word 'accident' involves the idea of something fortuitous and unexpected, as opposed to something proceeding from natural causes; and injury caused by accident is to be regarded as the antithesis to bodily infirmity caused by disease in the ordinary course of events.
The express words in the policy here in question require not only that there be an accident, but also that such accident cause the injury complained of. 
Issue is  whether "accident" under a particular policy relates to the cause or to the consequence. 
Under this policy there must be an accident which caused the bodily injury and therefore the accident must be distinct and separate from that bodily injury so as to be the cause thereof. 
When you consider this however, it seems that there would be no such thing as an accident because everything will always stem from an intentional action.

Soucek Estate v. Atlantic Mutual Life Assurance, 1988 – Ont DC.
[Not in the case book this year].

· Stuntman intention was that the descending barrel would drop into the 12foot wide tank containing 9 feet of water. In fact the foot of the barrel struck the side of the tank with great force. Was an "accident" and as a result of that Soucek died. Therefore died from an accident. 
· The court considered what the textbooks say
Welford's Accident Insurance, 2nd ed., p. 268: 

· The word "accident" involves the idea of something fortuitous and unexpected, as opposed to something proceeding from natural causes; and injury caused by accident is to be regarded as the antithesis to bodily infirmity caused by disease in the ordinary course of events.

· Where the injury is the natural result of a fortuitous and unexpected cause, as, for instance, where the assured is run over by a train, or thrown from his horse whilst hunting, or injured by a fall, whether through slipping on a step or otherwise; or where the assured drinks poison by mistake, or is suffocated by the smoke of a house on fire or by an escape of gas, or is drowned whilst bathing. In this case the element of accident manifests itself in the cause of the injury.
· An injury which is the natural and direct consequence of an act deliberately done by the assured is not caused by accident. A man must be taken to intend the ordinary consequences of his acts, and the fact that he did not foresee the particular consequence or expect the particular injury does not make the injury accidental if, in the circumstances, it was the natural and direct consequence of what he did without the intervention of any fortuitous cause

· Where the injury is the fortuitous and unexpected result of a natural cause, as, for instance, where a person lifts a heavy burden in the ordinary course of business and injures his spine, or stoops down to pick up a marble and breaks a ligament in his knee, or ruptures himself whilst playing golf. In this case the element of accident manifests itself, not in the cause, but in its result.
· [So the above says that injury from picking up a marble is not an accident, b/c only the result, and not the cause is accidental, but there is another formulation of accident:] ( An injury which is the unforeseen and unexpected consequence of an act deliberately done is caused by accident, provided that the act is not one calculated in the ordinary course of things to produce the consequences which it, in fact, produces. Thus, if the assured is drowned whilst bathing or crossing a stream, or stumbles in walking and sprains his ankle, or strains the internal cartilage of his kneejoint in stooping to pick up a marble, or ruptures himself whilst playing golf, his death or injury is caused by accident. The death or injury though, in a sense, the consequence of an intentional act on his part, seeing that, if he had not put himself in a certain position, there would have been no death or injury, is not a consequence which could reasonably be expected to follow in the ordinary course from the act, and is, therefore, an accidental and not a natural consequence.

Couch on Insurance, 2nd ed., vol. 10, p. 27, states as follows:

· An "accident", within the meaning of policies of accident insurance, may be anything that begins to be, that happens, or that is a result which is not anticipated and is unforeseen and unexpected by the person injured or affected thereby  that is, takes place without the insured's foresight or expectation and without design or intentional causation on his part. In other words, an accident is an undesigned contingency, a casualty, a happening by chance, something out of the usual course of things, unusual, fortuitous, not anticipated, and not naturally to be expected.
· If the insured acts with the intention of causing the harm to himself, or a similar harm, to befall, or if he acts with knowledge that his act may cause harm, the consequent harm is not an accident. So, accident is never present when a deliberate act is performed, unless some additional, unexpected, independent, and unforeseen happening occurs which produces or brings about the result of injury or death. However, the fact that an injury happens through the insured's own voluntary act does not necessarily prevent its being an accident. Where the insured does a voluntary act not intending to cause himself harm, whether the consequent harm is an accident depends upon whether it was reasonably foreseeable as a consequence of the insured's voluntary act.
Ratio:  
· This case is distinguished from Candler possibly on the basis that he was a professional stuntman with knowledge and appreciation of the risk, he was qualified and able to conduct activity to minimize the risk of death. Candler on the other hand was not within his profession and was just being dumb.  
· Could however also argue the other way, that because of his experience the risk was in his mind, whereas in Candler was simply drunk and not thinking – does this not qualify as an accident more than someone who actively takes it on with the risk in his mind? 


Leontowicz v. Seaboard Life Insurance Company, 1984 – ABCA.

Facts:  
The insured, a young mother, attended a party which concluded with her and a group of others rapidly consuming liquor which was "unsold" at the end of the party

Entered an automobile to sleep and died from alcohol poisoning.  
Estate claims life insurance which covered “bodily injury caused by accident”.
The insured was not an experienced drinker and the trial judge properly concluded that death was totally unexpected.

Policy defines "injury" as "bodily injury caused by an accident occurring while the policy is in force ... and resulting directly and independently of all other causes."
Issue:  
What is the interpretation of “bodily injury caused by accident” when that injury arose from the ingestion of excessive amounts of alcohol?

Held:  
It was an intentional act, so no insurance.

Ratio:  

The distinction between cause and result as drawn in Columbia Cellulose remains in insurance policies using the phrase “bodily injury caused by accident”( if the cause is voluntary and deliberate there will be no coverage.

Reasoning:  
The law

· Cases of self inflicted injury, and injury or death from natural causes are, of course, excluded from coverage. The reported cases also exclude coverage where the insured can be said to have deliberately courted the risk, although negligence, itself, is not inconsistent with accident. The sole question then is whether the voluntary consumption of alcohol can be brought within the term "an accident". 

· Insurer urges significant distinction between a policy which insures against accidental injury, concentrating on the nature of the result, and an injury caused by accident, which concentrates on the nature of the cause. 

· The distinction is not always recognized in Canada, but is recognized in 2 decisions of the SCC:  Columbia Cellulose, Smith v. British Pacific Life.
· Cellulose: Insured died while on a business trip and it was urged that over-exhaustion during the trip had brought on haemorrhage followed by clotting and myocardial infarction. On the literal meaning the accident must be the cause of the injury, it is not sufficient that the injury, that is the consequence, be an accident. The exertion would be deliberate and  not an accident, only the injury i.e. the consequence, would be an accident.  Hence the Ps case is that the wilful act of exertion, which was no accident, has caused an unexpected consequence which is said to be an accident, but that is the reverse of what the policy requires.
· Smith: Man dying of heart attack following exertion trying to move car from snow – SCC said Cellulose was conclusive.
· Landress v. Phoenix Mutual Life Insurance Co., 54 S. Ct. 461, Supreme Court of United States. Policy covered death "by accidental means". Died of sunstroke. The majority said that the words were chosen to distinguish between result and means: "the insurance is not against an accidental result". Cardozo, J., dissenting, said "sunstroke" was an accident and observed that the distinction between accidental results and accidental means "will plunge this branch of the law into a Serbonian Bog". 
· It may not be difficult to say that a particular death was accidental but it is much more difficult to identify, let alone characterize, the cause of death. That is a factor which led to Cardozo, J.'s dissent.
· Walkem machinery ( a negligent consequence is properly characterized as an accident.
Application to this case

· In this case the insurer says these cases govern and the voluntary consumption of alcohol which was the cause of death was not an accident.
· Insured argues there is no distinction between cause and result, this would mean the two SCC cases where wrong.
· May not be difficult to classify a particular death as accidental, but it is much more difficult to identify let alone characterize the cause of death.
· CA is attracted by Cardozo, J.'s anxiety of trying to identify and distinguish accidental causes. Also mindful of the general proposition that in construing insurance policies one must resolve doubt and ambiguities in favour of the insured. I accept the proposition that accident and negligence are not mutually exclusive; a negligent cause may nonetheless be an accidental one. I conclude, however, we are bound by the decisions of the Supreme Court of Canada. I cannot distinguish those cases, cannot ignore them, and am unable to sustain the beneficiary's suggestion that their authority is weakened by the later cases. The consumption of alcohol remains voluntary and deliberate.
Martin v. American International Assurance Life Co, 2002 – SCC.

Facts:  
The insured, Dr. E, was a physician who developed an addiction to opiate medications. 
He completed a residential treatment program. However, after a painful orthopaedic injury, he became physiologically dependent on both morphine and Demerol and was placed on a program of gradual withdrawal from these drugs. 
Dr. E was found dead in his office and the coroner concluded he died from an overdose caused by an intravenous injection of Demerol. 
The level of Demerol found in his blood was at the low end of the range for lethal doses. 
Dr. E's life insurance policy  stipulated that coverage would be provided only for deaths effected through "accidental means". 
Family claims insurance, insurer denies on basis of Columbia Cellulose reasoning and difference between cause and result.  Clause read: “death resulted directly, and independently of all other causes, from bodily injury effected solely through external, violent and accidental means”.

Issue:  
Was this death an accident within the policy terms?
Held:  
TJ:  Dismissed on basis of relevant test for “accidental means” to be whether the insured’s injuries were caused by an “unlooked for mishap” or “an untoward event which was not expected or designed”, Dr should have been aware of risks, intention, no accident.

CA:  Reverses, False dichotomy set up of suicide v. accident.
SCC: Is an accident, overturns Columbia Cellulose without referring to it – the IR must pay. 
Ratio:  

There is no difference between “caused by accident” and “accidental death”, the test to be employed instead in cases of accidental death is whether the insured expected to die.  
If the activity carries an inordinate amount of risk, must ask if a reasonable person in their position would expect to die.  
If insurers seek to narrow coverage they can do so explicitly in the wording.

Reasoning:  
The law

· The phrase "accidental means" in the insurance policy does not refer to a narrow subclass of the broader category of "accidental deaths". Both phrases connote a death that was in some sense unexpected. 
· Almost all accidents have some deliberate actions in their immediate causes, to say these are not  accidental would result in the insured rarely, if ever, obtaining coverage, so this cannot be meaning of “accidental means”

· Death by accidental means is death that has been brought about unexpectedly, or that which constitutes “an unlooked for mishap or untoward event which is not expected or designed”.  When death is the unexpected result of an action, we say that the death was accidental or that it was brought by accidental means as opposed to intentional means, in ordinary language, death by accidental means and accidental death have the same meaning.  
· To determine whether death occurred by accidental means, it is necessary to look to the chain of events as a whole, and consider whether the insured expected death to be a consequence of his actions and circumstances. 
· Insurers cannot reasonably expect the court to adopt an interpretation that gives more protection to their interests than those of the insured.
· Accidental nature of a particular means of death depends, in ordinary parlance on the consequences the insured had or did not have in mind, from Walkem any unlooked for mishap or occurrence.  It follows that death is not non accidental merely because the insured could have prevented death by taking greater care or that a mishap was reasonably foreseeable in the sesn of tort law, nor does a death that is unintended become non accidental merely because that person was engaged in a dangerous or risky activity.
· The pivotal question is whether the insured expected to die. 
· The circumstances of the death may point to the answer. However, if the answer is unclear when the matter is viewed solely from the perspective of the insured, the court may consider whether a reasonable person in the position of the insured would have expected to die i.e. first do a subjective analysis – what was in the mind of the deceased, and if that does not work b/c lack of evidence, then you do a modified objective test, what would a RP in those circumstances have expected. 
· Onus is on P to establish a prima facie case that the death was accidental, at the risk of non suit.  The P must therefore adduce evidence that permits the trier of fact to infer, on a BoP, that the insured’s death was accidental within the ordinary meaning of the word.
· It remains open to the insurer to narrow coverage by means of explicit exclusion clauses, can “simply” be added to the contract.
Application to this case

· In this case, the circumstances surrounding Dr. E's death support the inference that his death was effected through "accidental means". 
· Dr. E did not expect to die but simply made a miscalculation concerning how much Demerol his body could tolerate. In concluding otherwise, the trial judge erred in his appreciation of the law and the facts. 
Notes:
· The death may be caused by events outside the insured’s control, may have made a miscalculation, mistaken belief about circumstances, or miscalculated effects of action on his body. The expectation test can be applied generally to all cases in which death appears to be accidental.  
· Two difficult cases:

(a) Often difficult to ascertain what expectations were, but if unclear court may consider whether a reasonable person in the position of the insured would have expected to die.
(b) Rescuer – their death, when viewed from larger context of the events that trigger it, it becomes apparent that death is unexpected, rescue is part of unexpected chain of events, triggered by danger of death to another human being.

Wang v Metropolitan Life [2004] O.J. No. 3525, 72 O.R. (3d) 161

Facts:
· The insured died as a result of an amniotic fluid embolism that occurred during childbirth. 
· An amniotic fluid embolism is the obstruction and constriction of pulmonary blood vessels by amniotic fluid entering the maternal circulation, causing obstetric shock. 
· The insurer took the position that an accidental death benefit was not payable under the terms of the accidental death benefit rider in the insured's life insurance policy because the insured had died, not from an accident, but from a natural cause, and because the rider specifically excluded death caused or contributed to by an illness. 
Issue:
Was the death an accident?
Held:
Motions judge held that the insured's death had resulted from an "accident" and not from an "illness". 
Appeal should be allowed. IR does not have to pay, Martin is distinguished b/c this was death from a natural cause. 
Ratio:
A person's unexpected death during his sleep, caused by aneurysm or other condition with fatal consequences, would not be described as an accident in ordinary and popular language.
Discussion:
Motions judge 
· Relied on expert evidence that amniotic fluid embolism is a rare and devastating complication of pregnancy, which occurs at anywhere from 1/14,000 to 1/60,000 live births, and concluded that "the insured would not have expected to die. Nor would any reasonable person in her position. Her death was, therefore, accidental." 
· In determining that the insured's death did not result from an illness, the motions judge noted that the death was the unexpected result of a normal life event, pregnancy, and that pregnancy is not an illness. 
Charron J.A. (Armstrong J.A. concurring): 
· The motions judge erred in her interpretation of what constitutes an "accident". The word "accident" is to be given its ordinary and popular meaning, since there is no definition of "accident" in the policy. 
· Relying on the decision of the Supreme Court of Canada in Martin v. American International Assurance Life Co., the motions judge stated that the pivotal question was whether the insured expected to die. 
· However, the expectation of death test is not appropriate in a case where death results solely from a natural cause. 
· A person's unexpected death during his sleep, caused by aneurysm or other condition with fatal consequences, would not be described as an accident in ordinary and popular language. Nor would such an interpretation accord with the reasonable expectations of the parties. The insured's death was not accidental. 
· The motions judge erred in her determination of whether the death resulted from a physical illness by failing to consider that amniotic fluid embolism, not pregnancy, was the cause of death. 
· The question was not whether pregnancy is an illness; it was whether amniotic fluid embolism is an illness. 
· There was uncontradicted medical evidence before the motions judge that amniotic fluid embolism is a physical illness. The rarity of its occurrence during the course of pregnancy and childbirth does not mean that it is not a physical illness. 
· Since amniotic fluid embolism is a physical illness and undoubtedly "caused or contributed to" the insured's death, the occurrence fell within the scope of the exclusion. 

Laskin J.A. (dissenting): 
· The motions judge correctly decided that the insured died as the result of an accident and that no physical illness directly or indirectly caused her death. 
· The decision of the Supreme Court of Canada in Martin v. American International Assurance Life Co. established a general and simple principle for determining when a death is "accidental", which turns on the question whether the insured expected to die. 
· If the answer is unclear, then the court may consider whether a reasonable person in the position of the insured expected to die. The motions judge asked that question, and determined that the insured did not expect to die, so that her death was accidental. 
· There is no suggestion in Martin that the expectation test is inapplicable where an insured dies from natural causes. On the contrary, the court stressed that the expectation test was a test that could be generally applied to apparent accidental deaths. 
· The distinction between accidental death and death from natural causes is a false dichotomy. In all cases, the only question to be asked is whether the death was unexpected or whether the insured expected to die. 
· The insurer could always have limited the breadth of "accidental death" by expanding the scope of the exclusions. It did not do so. 
· In the policy the meaning of "accident" -- and whether its meaning extended to the insured's death -- is ambiguous. The law unequivocally states that ambiguities in an insurance policy must be resolved against the insurer and in favour of the insured. 
· Amniotic fluid embolism is not a physical illness. Every pregnant woman has amniotic fluid emboli, which move into her uterine veins and travel to her heart and lungs, yet only a very few will suffer an embolism. 
· The existence of amniotic fluid emboli in pregnant women is a condition so remote in its potential mischief that common speech would call it not a physical illness, but at most a predisposing tendency. 
Guillet v American Home Assur. Co. 

Facts:
At the age of 33, the plaintiff suffered an ischemic stroke while playing basketball, with consequent disability in his right upper and lower limbs. 
He was insured under a group accident policy issued to his employer. 
The policy defined "injury" as meaning bodily injury caused by an accident and resulting directly and independently of all other causes. 
The Table of Losses included "Hemiplegia (total paralysis of upper and lower limbs of one side of the body)", for which the benefit payable was "two times The Principal Sum". 
Issue:
Was the ID entitled to disability benefits?

Held:
Yes. Entitled to a payment of two times the principal sum of $100,000. 

Discussion:
· The stroke originated with a dissection of the left internal carotid artery. A dissection occurs when blood enters between the layers of the artery wall. The blood between the layers causes the space between the layers to spread, resulting in the inner layer moving into the lumen of the artery and interfering with the blood flow. 
· The dissection itself probably occurred as a result of the plaintiff vigorously turning his neck during the basketball game. 
· The loss, hemiplegia, resulted from injury, that is, trauma, to the artery wall. 
· The injury was caused by an accident. 
· The proper approach to determining that an injury occurred by accidental means is to look at the chain of events as a whole and determine whether the insured expected injury to be a consequence of his actions and circumstances. 
· The fact that the cause was a deliberate act of the insured does not prevent it from being an accident which causes the injury. 
· It is the expectation of the insured as to the consequence which is the determining factor. 
· The plaintiff intended to turn his neck during the basketball game but he did not expect that that action would cause injury to the wall of his artery. 
· He had no previous health issues related to his arteries and no non-medical person would reasonably expect the turning of the neck to cause injury to the wall of the artery. 
The Insurer’s appeal was dismissed by a 2:1 majority of the Ontario Court of Appeal; it was held that the trial judge had not erred in determining that the stroke was caused by trauma to the arterial wall during the basketball game: (2004), 191 O.A.C. 168  Borins J.A. dissented:

Summary of the dissent in the Court of appeal 

Per Borins J.A. (dissenting): 
· Basically applies Wang and says that the final injury was caused by a stroke that was a natural occurrence. 
· The hemiplegia (the disability) resulted from the stroke suffered by insured. The stroke is the “bodily injury” within the meaning of the policy. Therefore, the issue is whether the insured’s stroke was “caused by an accident”.

· The trial judge erred in finding that the injury sustained by the insured that fell within the risk assumed by the insurer was an arterial dissection rather than a stroke. 
· The issue was whether the insured's stroke as a result of the arterial dissection was an accident, and not whether the dissection was an accident. 
· As a result of the trial judge's misinterpretation of the language of the policy, the question of whether the insured's stroke caused by the arterial dissection was accidental went unexplored. 
· If the trial judge was correct in identifying the dissection as the injury, he erred in the application of the expectation test. 
· The trial judge also made a palpable and overriding error in his understanding and interpretation of the expert medical evidence relating to whether the cause of the arterial dissection occurred while the insured was engaging in a basketball game.
· The expectation test is not appropriate in a case where death results solely from a natural cause. Such a death is not one “in which death appears to be accidental.”
Circumstances Of Accidental Death

Marks v. Commercial Travelers Mutual Accident Association, SCC – 1956.

Facts:
Insured slipped and fell on the ice and suffered a fracture of the neck of the right femur.

Died a few weeks later, he had developed broncho-pneumonia and that his heart would not stand the load thrown upon it.
Autopsy disclosed that the insured was suffering from a number of infirmities, but he was up to the time of the accident in apparently good general health, was carrying on his work in an entirely satisfactory way and had not been absent on account of illness for many months.
Issue:
Is the widow entitled to the insurance. 
Held:
TJ allowed coverage in finding that the sole operating cause of the death of the insured was the accident. 

CA would have refused coverage b/c found that the co- operating causes of the death were (i) the accident, (ii) the gastric ulcer, and (iii) the condition of the insured's heart. 

SCC agrees with the trial judge that there should be coverage. 
Ratio:
Under a policy of indemnity for "death caused solely and exclusively by external, violent and accidental means", and governed by New York law, the rules are as follows: 
(1) If the accident caused a diseased condition which together with the accident resulted in death then the accident alone is considered the sole and exclusive cause and the claimant is entitled to succeed. 
(2) If, at the time of the accident the deceased was suffering from some disease but the disease had no causal connection with the death then again the claimant will recover. 
(3) If, at the time of the accident there was an existing disease which co-operated with the accident to cause death then the accident is not the sole cause thereof and the insurer is not liable. 

Discussion:
· The accident was the sole operating cause of death.

· The paralytic ileus, the peritonitis, the broncho-pneumonia and the final failure of the heart were sequelae of the accident.

· The ulcer and the abnormal condition of the heart (which had been compensated for as described by the doctors) were not co- operating causes but rather conditions in which the accident operated to cause the death.
Mutual Life Assurance of Canada v. Aubin, 1978 – SCC.

Facts:  
· Widow claimed the additional compensation for her dead husband that was provided for in the insurance policy in the event of accidental death. 
· Relying on the exclusion clauses contained in the policy, the insurer refused to pay this compensation, alleging that the insured died while driving his car with a higher alcohol content in his blood than that allowed by the Criminal Code. 
· Insurance policy excluded acts of violence, criminal offences, any physical or mental incapacity, illness or disease.  
· His blood alcohol was taken the next day and found to be double the limit.
· At the time of the accident, he had been on sick leave for several weeks; according to his daughter and to the respondent, he was very ill, suffering, and in pain as the result of "a sprained back". He had told certain colleagues that he was taking medicine for the pain. 

· Aubin went to a reception at which teachers and some of the students were exchanging Christmas greetings before the holidays. He had one, perhaps two drinks. His behaviour was perfectly normal. His walking and speaking were unimpaired, although he seemed to be in pain. To all his colleagues he appeared very tired, even ill. 

· One of the teachers, Brideau, offered to take him home if he wanted, because he seemed so "depressed". Aubin told his colleagues that he did not want to have more than one or two drinks, because he was taking medicine. 

· On the day of the accident the weather was cloudy, the road wet and slippery and there was "wet snow". 
Issue:  
Does the exclusion clause apply?  Did the insurer establish BoP that the insured committed the criminal offence here?

Held: 
No, the exclusion did not apply, the IR had not proven on a BOP that the ID was committing a crime at the time of the accident – so IR must pay. 
Reasoning:  
· A insurer has burden of proving the facts that give rise to the application of the exclusion clause in the policy.  
· There is no doubt that such evidence must be presented in accordance with the rules applicable in civil rather than criminal proceedings.  
· It is not necessary for commission of the criminal offence relied on by the insurer to be proven "beyond a reasonable doubt"; it need only be established by "a balance of probabilities". 

· Here the evidentiary value is uncertain, and there was risk of contamination of the blood sample.

Oldfield v. Transamerica Life Insurance Co of Canada, 2001 – SCC.

Facts:  
· P died while carrying 30 cocaine-filled condoms in his stomach.  One burst, causing a heart attack.  The wife claimed the proceeds of P's life insurance policy.  
· When the wife and her husband P separated, they agreed that P would maintain sufficient life insurance coverage in lieu of child and spousal support, and that the wife would be named the beneficiary until their two children became 18 years old.  
· The appellant insurer refused to pay, saying her claim was barred by the public policy principle that a person should not be allowed to insure against his own criminal act.  
Issue:  
Is there a public policy rule that renders a life insurance K unenforceable where the insured dies accidentally as a result of his own crime regardless of who the beneficiary is?

If there is such a public policy rule is the rule inapplicable because the insurance K was obtained pursuant to a bona fide contract for value?

Held:

· The trial court concluded that no public policy or rule of contractual interpretation barred the respondent's claim, and said the wife should be paid.  The Court of Appeal upheld that decision. 
· SCC dismissed the appeal and said that the wife could recover. 
Ratio

Where the person benefiting from the policy is innocent, it does not matter that the triggering event was criminal. 
Reasoning:  
McLachlin C.J. and Gonthier, Iacobucci, Major, Bastarache, Binnie, Arbour and LeBel JJ.:  

· It is not against public policy to permit an innocent beneficiary to obtain the proceeds of a life insurance policy where the insured accidentally dies during the course of a criminal act. 
· The public policy rule at issue is that a criminal should not be permitted to profit from crime.  
· The rule extends to those who claim through the criminal's estate.  
· The respondent has not asserted her right to the insurance proceeds as a successor of the insured, but as an ordinary beneficiary, with the result that her claim is not tainted by any illegality on the part of her husband. 

· Section 118 of the Ontario Insurance Act states that "a contravention of any criminal or other law in force in Ontario or elsewhere does not, by that fact alone, render unenforceable a claim for indemnity under a contract of insurance".  The act then provides an exception with respect to life insurance. But this does not stand for the broader proposition that a contravention of any criminal or other law renders life insurance contracts unenforceable.  The principle behind s. 195 of the Act, which permits a beneficiary to enforce an insurance contract for his or her own benefit,  but provides that the insurer may set up any defence that it could have set up against the insured, is that the third party can be in no better position than the insured.  
· Where the beneficiary is not otherwise barred by the public policy rule, the concluding words of s. 195 would not extend that rule to him or her. 

· It is consistent with justice that innocent beneficiaries not be disentitled to insurance proceeds merely because an insured accidentally dies while committing a criminal act.  
· To deny recovery would penalize the victim for the insured's anti-social behaviour.  
· To permit recovery in such circumstances will not create a new cottage industry where insurance companies vie to insure criminal activities.  
· If an insurance contract purported to cover an illegal activity, the contract would be unlawful and could not be enforced.  By contrast, where the agreement is lawful on its face but carried out in an illegal manner, exceptions to the public policy apply.  
· It might be appropriate to modify the public policy rule so as to permit an innocent person who claims through the criminal's estate to take insurance proceeds. 
· A universal rule that "a person should not be allowed to insure against his or her own criminal act irrespective of the ultimate payee of the proceeds" would have serious repercussions for bona fide creditors who provide value to obtain an interest in life insurance.  Creditors in numerous instances such as a mortgage and other debt instruments will insist on obtaining an assignment of an insurance policy or being the named beneficiary sufficient to discharge the debt to protect their interest in the event of the debtor dying insolvent. Then if you had a very broad public policy rule then these creditors would be left with no remedy if the ID died doing something criminal.

· Denning  / Diplock said that an assignee for value before the occurrence of the event would not be prevented from enforcing the contract notwithstanding that the event was caused by the anti-social act of the original assured.
L'Heureux-Dubé J.: (concurring)
· The forfeiture rule, which is based on the public policy that although a wrongdoer cannot profit from his or her crime, neither should an insurance company be allowed to abrogate its responsibilities under a contract by invoking a rule of public policy, should be applied strictly and narrowly.  
· Any relaxation of the rule should be left to the legislature.  While a crime may prevent a person from benefiting from that crime, it cannot affect the rights of innocent third persons, which is precisely the case in this appeal.  
· Every time coverage is precluded pursuant to the forfeiture rule, an innocent victim is left uncompensated for his or her suffering and an otherwise enforceable contractual obligation is extinguished without consideration.  In that sense, there is no reason to distinguish between named innocent beneficiaries and innocent beneficiaries claiming from the wrongdoer's estate. 

Notes
· This situation is different from Brisette (where the husband murdered his wife and her estate wants the money) because the insured here did not intend to cause the loss, nor does the beneficiary need to result to trust principles to get the proceeds
· Brisette said that there was nothing unjust in refusing to pay the proceeds of insurance to a beneficiary not designated by the insurance contract when to do so would allow the insured to insure against his own criminal act. But the rule cannot be that a person should not be allowed to insure against his or her own criminal act irrespective of the ultimate payee, as this would have serious repercussions for BF creditors who provide value to obtain an interest in life insurance.

Disability Claims:  

There is a distinction between being disabled for any occupation or being disabled only for your own occupation, normally get one or the other, or can get combined policy that will pay out your own occupation for a short period, but when permanent disability starts, generally after 2 years, to continue getting the benefits you need to show disability for any occupation at all.

Whether a person is disabled and to what extent is a Q of fact. The cases are fact specific and disability insurance is a growth area in terms of bad faith litigation

On account of this some insurers are very aggressive with their insureds and send them for medical exams.

ACCIDENT AND SICKNESS/DISABILITY INSURANCE
Tadman v. Seaboard Life Insurance Co. (Alta. C.A.) [1989] A.J. No. 47 

Facts:
ID in a motor vehicle accident, lost the use of his true vocal cords but has compensated in part for this loss by learning to speak by the use of the false vocal cords (ventricular folds). 

Policy issued by the insurer to an employer providing accident benefits for its employees. 

Trial judge found that this handicap limits the respondent's ability to function normally in his home, social and business life. 

Speech is impaired, but the loss of speech is not complete. 

Policy said: 'Loss' ... as used with reference to speech ... means the total and irrecoverable loss thereof."

ID scored one hundred percent on a test of speech intelligibility. He was examined for discovery in the action and the reporter gave evidence at trial that she had no difficulty understanding the evidence given by the respondent. He testified at trial. The respondent can communicate verbally with people at work and is able to use a telephone and to give interviews on behalf of his employer to the press. He has been able to carry on with his work as Vice-President of News for the television station which employees him. 

Issue:
Is the ID entitled to compensation?

Held:
The trial judge found that the respondent had lost useful speech and that this partial loss constituted total loss within the terms of the policy of insurance. 

CA – appeal allowed – IR is not required to pay. 

Discussion:
· Trial judge applied contra proferentum doctrine. He found an ambiguity in the proof of loss clause of the policy requiring a claimant to set out the "extent" of the claimed loss because this, he found, could be interpreted to mean that partial loss was compensable. 

· CA does not agree that there is ambiguity in the clause. 

· The extent of loss claimed was material to determine whether it was total loss of useful and practical speech within the meaning of the coverage clause. 

· ID urged CA to find ambiguity in the coverage clause itself because of the various dictionary definitions of the word "speech". ( If we found ambiguity because of the multiplicity of such definitions, ID would then urge upon us, by application again of the contra proferentum doctrine, to adopt the definition most favourable to the insured in the Shorter Oxford English Dictionary, i.e., "the natural exercise of vocal organs;" Since the respondent's speech is not now an exercise of his vocal organs, he submits that there has been total loss of speech when so defined. 

· But CA says that the plain and ordinary meaning of speech is audible oral communication and there is no ambiguity in the clause when this plain and ordinary meaning is used. 

· ID argues that if don’t pay in this case, IR would never pay, and so ID was not paying for any potential benefit, CA disagrees and relies on medical evidence that says that there can sometimes be total loss of speech. 

Warrington v. Great-West Life Assurance Co. [1995] B.C.J. No. 1024 

Facts:
P suffered severe lower back pain while working on flooring in his home in 1992.  He could not walk.  He was hospitalized for a week.  The prognosis suggested the condition would last.  

He was subsequently diagnosed with fibromyalgia. There was evidence stress exacerbated his condition. 

IR started with disability payments, but then terminated payments to the 34-year-old plaintiff after two weeks.  

The IR says that fibromyalgi is not a real disease.

The P sued and wanted damages representing the present- day value of future disability payments to age 65 as well as aggravated and punitive damages on the basis of a breach of a duty of good faith and fair dealing.  
The plaintiff argued that once benefits were paid the onus shifted to the defendant to justify termination.  
The defendant argued that the termination of the plaintiff's benefits was justified based on the plaintiff's unusual symptomology.  
The plaintiff's theory is that the defendant refused to comply with what it knew to be its obligation to the plaintiff for fear of setting a precedent for other similar claims.

Issue:
What payments is the plaintiff due.
Held:
Is currently disabled and deserves payments for now, but may improve so will not order payments for life. The D acted unreasonably and the P is entitled to aggravated, but not punitive, damages. 
Discussion:
· P was awarded $10,000 in aggravated damages.  The defendant's conduct did not support an additional award of punitive damages.  

· P was declared to be currently disabled.

· As there was some possibility of improvement, the plaintiff's remedy was to seek a declaration of entitlement and, possibly, damages.  

· The burden of proof of an ongoing disability was on the plaintiff. However the payment of benefits in the past or on an ongoing basis by the defendant was a relevant consideration weighing in the plaintiff's favour.  
· The plaintiff was disabled within the meaning of the policy from both his own occupation and any meaningful employment.  
· The defendant had come to a resolute and unreasonable determination in the face of overwhelming medical and other reports consistently reporting the plaintiff to be in fact disabled, such that it failed in its duty to the plaintiff to act in good faith. 
· Insurance contracts are said to be contracts uberrimae fidei.  Although that language is often used in the most general way, the obligation of utmost good faith has historically been imposed only upon the insured at the point of formation of the contract.  Because the material facts are entirely within the knowledge of the applicant for insurance, and because the insurer is therefore vulnerable to any concealment, the law imposes a duty of full disclosure.  Because of the power reposed in the insurer by its control over the question whether to settle, and the potential vulnerability of the insured, there is a basis for imposing a somewhat analogous duty upon the insurer.

· A lack of "good faith and fair dealing" necessarily implies something more than mere failure to pay.  In the context of this case, the alleged bad faith is the discontinuance of benefits after two weeks when the defendant was aware, or ought reasonably to have been aware, that the plaintiff was entitled to benefits under the terms of the policy. 

· An insurer may be entitled to a healthy degree of scepticism when a claim is advanced on unusual symptoms which leave physicians puzzled as to the disease triggering those symptoms.  This scepticism may also be warranted where the symptoms claimed do not fit the mould of the average person suffering that disease.   However, the defendant exhibited such a resolute and unreasonable determination to deny the plaintiff benefits under the policy in the face of overwhelming medical and other reports consistently reporting the plaintiff to be in fact disabled, that I have concluded the defendant failed in its duty to the plaintiff to act in good faith.  

Aggravated damages

· Vorvis v. Insurance Corporation of British Columbia: Punitive damages, as the name would indicate, are designed to punish.  In this, they constitute an exception to the general common law rule that damages are designed to compensate the injured, not to punish the wrongdoer.  Aggravated damages will frequently cover conduct which could also be the subject of punitive damages, but the role of aggravated damages remains compensatory.

· While aggravated damages are designed for compensation, a court "takes full account of the intangible injuries, such as distress and humiliation, that may have been caused by the defendant's insulting behaviour. 

· In this case, the breach by the defendant of its duty of good faith and fair dealings resulted in great distress and humiliation for the plaintiff over a lengthy period of time.
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