THOMAS HASLEM vs. WILLIAM A. LOCKWOOD.
SUPREME COURT OF ERRORS OF CONNECTICUT, FAIRFIELD COUNTY

37 Conn. 500; 1871 Conn. LEXIS 85

February Term, 1871, Decided

TROVER, for a quantity of manure; brought before a justice of the peace and appealed by the defendant to the Court of Common Pleas for the county of Fairfield, and tried in that court, on the general issue closed to the court, before Brewster, J.

On the trial it was proved that the plaintiff employed two men to gather into heaps, on the evening of April 6th, 1869, some manure that lay scattered along the side of a public highway, for several rods, in the borough of Stamford, intending to remove the same to his own land the next evening. The men began to scrape the manure into heaps at six o'clock in the evening, and after gathering eighteen heaps, or about six cart-loads, left the same at eight o'clock in the evening in the street. The heaps consisted chiefly of manure made by horses hitched to the railing of the public park in, and belonging to, the borough of Stamford, and was all gathered between the center of the highway and the park; the rest of the heaps consisting of dirt, straw and the ordinary scrapings of highways. The defendant on the next morning, seeing the heaps, endeavored without success to ascertain who had made them, and inquired of the warden of the borough if [**2] he had given permission to any one to remove them, and ascertained from him that he had not. He thereupon, before noon on that day, removed the heaps, and also the rest of the manure scattered along the side of the highway adjacent to the park, to his own land.

The plaintiff and defendant both claimed to have received authority from the warden to remove the manure before the 6th of April, but in fact neither had any legal authority from the warden, or from any officer of the borough or of the town. The borough of Stamford was the sole adjoining proprietor of the land on which the manure lay scattered before it was gathered by the plaintiff. No notice was left on the heaps or near by, by the plaintiff or his workmen, to indicate who had gathered them, nor had the plaintiff or his workmen any actual possession of the heaps after eight o'clock in the evening on the 6th of April.

Neither the plaintiff while gathering, nor the defendant while removing the heaps, was interfered with or opposed by any one. The removal of the manure and scrapings was calculated to improve the appearance and health of the borough. The six loads were worth one dollar per load. The plaintiff, on ascertaining [**3] that the defendant had removed the manure, demanded payment for the same, which the defendant refused. Neither the plaintiff nor defendant owned any land adjacent to the place where the manure lay. The highway was kept in repair by the town of Stamford.

On the above facts the plaintiff claimed, and prayed the court to rule, that the manure was personal property which had been abandoned by its owners and became by such abandonment the property of the first person who should take possession of the same, which the plaintiff had done by gathering it into heaps, and that it was not and never had been a part of the real estate of the borough or of any one else who might be regarded as owning the fee of the soil. He further claimed that if it was a part of the real estate, it was taken without committing a trespass, and with the tacit consent of the owners of such real estate, and that thereby it became his personal property of which he was lawfully possessed, and at least that he had acquired such an interest in it as would enable him to hold it against any person except the owner of the land or some person claiming under the owner.

The defendant claimed, upon the above facts, [**4] that the manure being dropped upon and spread out over the surface of the earth was a part of the real estate, and belonged to the owner of the fee, subject to the public easement; that the fee was either in the borough of Stamford or the town of Stamford, or in the parties who owned the lands adjacent; that therefore the scraping up of the manure, mixed with the soil, if real estate, did not change its nature to that of personal estate, unless it was removed, whether the plaintiff had the consent of the owner of the fee or not; and that, unless the heaps became personal property, the plaintiff could not maintain his action. The defendant further claimed, as matter of law, that if the manure was always personal estate, or became personal estate after being scraped up into heaps, the plaintiff, by leaving it from eight o'clock in the evening until noon the next day, abandoned all right of possession which he might have had, and could not, therefore, maintain his action.

The court ruled adversely to the claims of the plaintiff and held that on the facts proved the plaintiff had not made out a sufficient interest in, or right of possession to, the subject matter in dispute, to authorize [**5] a recovery in the suit, and rendered judgment for the defendant.

The plaintiff moved for a new trial for error in this ruling of the court.

DISPOSITION: New trial granted.

HEADNOTES: Manure which had accumulated in a frequented place in a public street of a borough, where the fee of the street belonged to the borough, was raked into heaps by the plaintiff in the evening, and left in that condition, to be carried away by him the next evening. During the forenoon of the next day the defendant, finding the manure in heaps, loaded it into his cart and carried it away. In an action of trover brought by the plaintiff for the value of the manure it was held—

1. That the manure was not to be regarded as so incorporated with the soil as to be real estate, but was personal property.

2. That it belonged originally to the owners of the animals that dropped it, but was to be regarded as abandoned by them.

3. That being abandoned property the first occupant who took it would have a right to appropriate it.

4. That after the plaintiff had added materially to its value by his labor in raking it into heaps, he was to be regarded as entitled to it against any person having no title.

5. That he was to be allowed a reasonable time to take it away.

6. That twenty-fours hours, the time allowed by statute for the removal of seaweed gathered into heaps, was not an unreasonable time to be allowed in such a case.

COUNSEL: Curtis and Hoyt, in support of the motion.

1. The manure in question was personal property abandoned by its owners. 2 Bla. Com., 387, 402; 2 Kent Com., 356.

2. It never became a part of the real estate on which it was abandoned. 2 Smith Lead. Cas., 252, 258; 1 Washb. R. Prop., bk. 1, ch. 10, sec. 11, § 6. Parsons v. Camp, 11 Conn., 525; Needham v. Allison, 4 Fost., 355; Plumer v. Plumer, 10 id., 558.

3. It being personal property abandoned by its owners, and lying upon the highway, and neither the owners of the fee nor the proper authorities of the town and borough having by any act of theirs shown any intention to appropriate the same, it became lawful for the plaintiff to gather it up and remove it from the highway, providing he did not commit a trespass, and removed it without objection from the owners of the land. Church v. Meeker, 34 Conn., 421. And no trespass was in fact committed. No person interfered with the plaintiff or made any objection. This court cannot presume a trespass to have been [**6] committed. 1 Greenl. Ev., § 34; 1 Swift Dig., 173.

4. But if the manure had become a part of the real estate, yet when it was gathered into heaps by the plaintiff it was severed from the realty and became personal estate. 1 Swift Dig., 534; Bouvier Law Dict., "Real Property." And being gathered without molestation from any person owning or claiming to own the land, it is to be considered as having been taken by the tacit consent of such owner. Martin v. Houghton, 45 Barb., 258.

5. The plaintiff therefore acquired not only a valid legal possession, but a title by occupancy, and by having expended labor and money upon the property. Such a title is a good legal title against every person but the true owner.

6. If the plaintiff had a legal title then he had the constructive possession. If he had legal possession, and only left the property for a short time intending to return and take it away, then he might maintain an action against a wrong doer for taking it away. 1 Swift Dig., 530; 1 Smith Lead. Cas., 473; Bird v. Clark, 3 Day, 272; Williams, v. Dolbeare, id., 498; Bulkeley v. Dolbeare, 7 Conn., 232; Heath v. Milward, 2 Bing., N. C., 98. The leaving of property for a [**7] short time, intending to return, does not constitute an abandonment. The property is still to be considered as in the possession of the plaintiff.

Olmstead, contra.

1. The manure mixed with the dirt and ordinary scrapings of the highway, being spread out over the surface of the highway, was a part of the real estate, and belonged to the owner of the fee, subject to the public easement. 1 Swift Dig., 107; Emans v. Turnbull, 2 Johns., 322; Fay v. Muzzey, 13 Gray, 53; Goodrich v. Jones, 2 Hill, 142; Daniels v. Pond, 2 Pick., 367; Parsons v. Camp, 11 Conn., 525; 1 Wms. Exrs., 615.

2. The scraping up of the manure and dirt into piles, if the same was a part of the real estate, did not change its nature to that of personal property, unless there was a severance of it from the realty by removal, (which there was not), whether the plaintiff had the consent of the owner of the fee or not, which consent it is conceded the plaintiff did not have.

3. Unless the scraping up of the heaps made their substance personal property, the plaintiff could not maintain his action either for trespass or trespass on the case.

4. In trespass de bonis asportatis, or trover, the plaintiff [**8] must have had the actual possession, or a right to the immediate possession, in order to recover. 1 Hilliard on Torts. ch. 18, § 8.

5. If the manure was always personal estate, it being spread upon the surface of the earth, it was in possession of the owner of the fee, who was not the plaintiff. Church v. Meeker, 34 Conn., 432; 1 Swift Dig., 107. The scraping of it into heaps, unless it was removed, would not change the possession from the owner of the fee to the plaintiff. The plaintiff therefore never had the possession.

6. If the heaps were personal property the plaintiff never had any right in the property, but only mere possession, if anything, which he abandoned by leaving the same upon the public highway from 8 o'clock in the evening until 12 o'clock the next day, without leaving any notice on or about the property, or any one to exercise control over the same in his behalf. 2 Hilliard on Torts, ch. 18, § 19, note c; id., ch. 18, § 14; Church v. Meeker, supra.

JUDGES: Present, THOMAS BELDEN BUTLER, C. J., JOHN DUANE PARK, ELISHA CARPENTER, LA FAYETTE SABINE FOSTER AND ORIGEN STORRS SEYMOUR, Js. THOMAS BELDEN BUTLER, C. J., ELISHA CARPENTER, LA FAYETTE SABINE FOSTER, [**9] ORIGEN STORRS SEYMOUR, Js., concurred.

OPINIONBY: PARK

OPINION: [*505] PARK, J. We think the manure scattered upon the ground, under the circumstances of this case, was personal property. The cases referred to by the defendant to show that it was real estate are not in point. The principle of those cases is, that manure made in the usual course of husbandry upon a farm is so attached to and connected with the realty that, in the absence of any express stipulation to the contrary, it becomes appurtenant to it. The principle was established for the benefit of agriculture. It found its origin in the fact that it is essential to the successful cultivation of a farm that the manure, produced from the droppings of cattle and swine fed upon the products of the farm, and composted with earth and vegetable matter taken from the land, should be used to supply the drain made upon the soil in the production of crops, which otherwise would become impoverished and barren; and in the fact that manure so produced is generally regarded by farmers in this country as a part of the realty and has been so treated by landlords and tenants from time immemorial... Daniels v. Pond, 21 Pick. 367; [**10] Lewis v. Lyman, 22 Pick. 437; Kittredge v. Woods, 3 N.H. 503; Lassell v. Reed, 6 Greenl. 222; Parsons v. Camp, 11 Conn. 525; Fay v. Muzzy, 13 Gray 53; Goodrich v. Jones, 2 Hill 142; 1 Washb. on Real Prop., 5, 6.
But this principle does not apply to the droppings of animals driven by travelers upon the highway. The highway is not used, and cannot be used, for the purpose of agriculture. The manure is of no benefit whatsoever to it, but on the contrary is a detriment; and in cities and large villages it becomes a nuisance, and is removed by public officers at public expense. The finding in this case is, "that the removal of the manure and scrapings was calculated to improve the appearance and health of the borough." It is therefore evident that the cases relied upon by the defendant have no application to the case.

But it is said that if the manure was personal property, it was in the possession of the owner of the fee, and the scraping it into heaps by the plaintiff did not change the possession, but it continued as before, and that therefore the plaintiff [**11]  [*506] cannot recover, for he neither had the possession nor the right to the immediate possession.

The manure originally belonged to the travelers whose animals dropped it, but it being worthless to them was immediately abandoned; and whether it then became the property of the borough of Stamford which owned the fee of the land on which the manure lay, it is unnecessary to determine; for, if it did, the case finds that the removal of the filth would be an improvement to the borough, and no objection was made by any one to the use that the plaintiff attempted to make of it. Considering the character of such accumulations upon highways in cities and villages, and the light in which they are everywhere regarded in closely settled communities, we cannot believe that the borough in this instance would have had any objection to the act of the plaintiff in removing a nuisance that affected the public health and the appearance of the streets. At all events, we think the facts of the case show a sufficient right in the plaintiff to the immediate possession of the property as against a mere wrong doer.

The defendant appears before the court in no enviable light. He does not pretend that [**12] he had a right to the manure, even when scattered upon the highway, superior to that of the plaintiff; but after the plaintiff had changed its original condition and greatly enhanced its value by his labor, he seized and appropriated to his own use the fruits of the plaintiff's outlay, and now seeks immunity from responsibility on the ground that the plaintiff was a wrong doer as well as himself. The conduct of the defendant is in keeping with his claim, and neither commends itself to the favorable consideration of the court. The plaintiff had the peaceable and quiet possession of the property; and we deem this sufficient until the borough of Stamford shall make complaint.

It is further claimed that if the plaintiff had a right to the property by virtue of occupancy, he lost the right when he ceased to retain the actual possession of the manure after scraping it into heaps.

We do not question the general doctrine, that where the right by occupancy exists, it exists no longer than the party [*507] retains the actual possession of the property, or till he appropriates it to his own use by removing it to some other place. If he leaves the property at the place where it was discovered, [**13] and does nothing whatsoever to enhance its value or change its nature, his right by occupancy is unquestionably gone. But the question is, if a party finds property comparatively worthless, as the plaintiff found the property in question, owing to its scattered condition upon the highway, and greatly increases its value by his labor and expense, does he lose his right if he leaves it a reasonable time to procure the means to take it away, when such means are necessary for its removal?

Suppose a teamster with a load of grain, while traveling the highway, discovers a rent in one of his bags, and finds that his grain is scattered upon the road for the distance of a mile. He considers the labor of collecting his corn of more value than the property itself, and he therefore abandons it, and pursues his way. A afterwards finds the grain in this condition and gathers it kernel by kernel into heaps by the side of the road, and leaves it a reasonable time to procure the means necessary for its removal. While he is gone for his bag, B discovers the grain thus conveniently collected in heaps and appropriates it to his own use. Has A any remedy? If he has not, the law in this instance [**14] is open to just reproach. We think under such circumstances A would have a reasonable time to remove the property, and during such reasonable time his right to it would be protected. If this is so, then the principle applies to the case under consideration.

A reasonable time for the removal of this manure had not elapsed when the defendant seized and converted it to his own use. The statute regulating the rights of parties in the gathering of sea-weed, gives the party who heaps it upon a public beach twenty-four hours in which to remove it, and that length of time for the removal of the property we think would not be unreasonable in most cases like the present one.

We therefore advise the Court of Common Pleas to grant a new trial.

In this opinion the other judges concurred.

PIERSON v. POST.
SUPREME COURT OF JUDICATURE OF NEW YORK

3 Cai. R. 175; 1805 N.Y. LEXIS 311

August, 1805, Decided

PRIOR HISTORY: [**1] THIS was an action of trespass on the case commenced in a justice's court, by the present defendant against the now plaintiff.

The declaration stated that Post, being in possession of certain dogs and hounds under his command, did, "upon a certain wild and uninhabited, unpossessed and waste land, called the beach, find and start one of those noxious beasts called a fox," and whilst there hunting, chasing and pursuing the same with his dogs and hounds, and when in view thereof, Pierson, well knowing the fox was so hunted and pursued, did, in the sight of Post, to prevent his catching the same, kill and carry it off. A verdict having been rendered for the plaintiff below, the defendant there sued out a certiorari, and now assigned for error, that the declaration and the matters therein contained were not sufficient in law to maintain an action.

DISPOSITION: Judgment of reversal.

HEADNOTES: Animals Ferae Naturae—What Gives Right of Property in—Trespass.
Pursuit alone gives no right of property in animals ferae naturae, therefore an action will not lie against a man for killing and taking one pursued by, and in the view of, the person who originally found, started, chased it, and was on the point of seizing it.

Occupancy in wild animals can be acquired only by possession, but such possession does not signify manucaption, though it must be of such a kind as by nets, snares or other means, as to so circumvent the creature that he cannot escape.

Citations—Just. Inst., lib. 2, tit. 1, sec. 13; Fleta, lib. 3, ch. 2, p. 175; Bracton, lib. 2, ch. 1, p. 8; Puffendorf, lib. 4, ch. 6, sec. 2, 10; Grotius, lib. 2, ch. 8, sec. 3, p. 309; 11 Mod., 74-130; 3 Salk., 9.

COUNSEL: Mr. Sanford, for the now plaintiff. It is firmly settled that animals, ferae naturae, belong not to anyone. If, then, Post had not acquired any property in the fox, when it was killed by Pierson, he had no right in it which could be the subject of injury. As, however, a property may be gained in such an animal, [**2] it will be necessary to advert to the facts set forth, to see whether they are such as could give a legal interest in the creature, that was the cause of the suit below. Finding, hunting, and pursuit, are all that the plaint enumerates. To create a title to an animal ferae naturae, occupancy is indispensable. It is the only mode recognized by our system. 2 Black. Com. 403. The reason of the thing shows it to be so. For whatever is not appropriated by positive institutions, can be exclusively possessed by natural law alone. Occupancy is the sole method this code acknowledges. Authorities are not wanting to this effect. Just. lib. 2, tit. 1, sec. 12. "Ferae igitur bestioe, simul atque ab aliiquo captoe fuerint jure gentium statim illius esse incipiunt." There must be a taking; and even that is not in all cases sufficient, for in the same section he observes, "Quicquid autem corum ceperis, eo usque tuum esse intelligitur, donec tua custodia coercetur; cum vero tuam evaserit custodiam, et in libertatem naturalem sese receperit, tuam esse desinit, et rursus occumpantis fit." It is added also that this natural liberty may be regained even if in sight of the pursuer, "ita sit, ut difficilis [**3] sit ejus persecutio." In section 13, it is laid down, that even wounding will not give a right of property in an animal that is unreclaimed. For, notwithstanding the wound, "multa accidere soleant ut eam non capias," and "non aliter tuam esse quam si eam ceperis." Fleta (b. 3, p. 175) and Bracton (b. 2, ch. 1, p. 86) are in unison with the Roman law-giver. It is manifest, then, from the record, that there was no title in Post, and the action, therefore, not maintainable.

Mr. Colden, contra. I admit, with Fleta, that pursuit alone does not give a right of property in animals ferae naturae, and I admit also that occupancy is to give a title to them. But, then, what kind of occupancy? And here I shall contend it is not such as is derived from manucaption alone. In Puffendorf's Law of Nature and of Nations (b. 4, ch. 4, sec. 5, n. 6, by Barbeyrac), notice is taken of this principle of taking possession. It is there combatted, nay, disproved; and in b. 4, ch. 6, sec. 2, n. 2. lbid. sec. 7, n. 2, demonstrated that manucaption is only one of many means to declare the intention of exclusively appropriating that which was before in a state of nature. Any continued act which does this, [**4] is equivalent to occupancy. Pursuit, therefore, by a person who starts a wild animal, gives an exclusive right whilst it is followed. It is all the possession the nature of the subject admits; it declares the intention of acquiring dominion, and is as much to be respected as manucaption itself. The contrary idea, requiring actual taking, proceeds, as Mr. Barbeyrac observes, in Puffendorf (b. 4, ch. 6, sec. 10), on a "false notion of possession."

Mr. Sanford, in reply. The only authority relied on is that of an annotator. On the question now before the court, we have taken our principles from the civil code, and nothing as been urged to impeach those quoted from the authors referred to.

JUDGES: TOMPKINS, J., LIVINGSTON, J.

OPINIONBY: TOMPKINS; LIVINGSTON

OPINION: [*177] TOMPKINS, J., delivered the opinion of the court:

This cause comes before us on a return to a certiorari directed to one of the justices of Queens County.

The question submitted by the counsel in this cause for our determination is, whether Lodowick Post, by the pursuit with his hounds in the manner alleged in his declaration, acquired such a right to, or property in, the fox as will sustain an action against Pierson [**5] for killing and taking him away?

The cause was argued with much ability by the counsel on both sides, and presents for our decision a novel and nice question. It is admitted that a fox is an animal ferae naturae, and that property in such animals is acquired by occupancy only. These admissions narrow the discussion to the simple question of what acts amount to occupancy, applied to acquiring right to wild animals.

If we have recourse to the ancient writers upon general principles of law, the judgment below is obviously erroneous. Justinian's Institutes (lib. 2, tit. 1, sec. 13), and Fleta (lib. 3, ch. 2, p. 175), adopt the principle, that pursuit alone vests no property or right in the huntsman; and that even pursuit, accompanied with wounding, is equally ineffectual for that purpose, unless the animal be actually taken. The same principle is recognized by Breton (lib. 2, ch. 1, p. 8).

Puffendorf (lib. 4, ch. 6, sec. 2 and 10) defines occupancy of beasts ferae naturae, to be the actual corporeal possession of them, and Bynkershock is cited as coinciding in this definition. It is indeed with hesitation that Puffendorf affirms that a wild beast mortally wounded or greatly [**6] maimed, cannot be fairly intercepted by another, whilst the pursuit of [*178] the person inflicting the wound continues. The foregoing authorities are decisive to show that mere pursuit gave Post no legal right to the fox, but that he became the property of Pierson, who intercepted and killed him.

It, therefore, only remains to inquire whether there are any contrary principles or authorities, to be found in other books, which ought to induce a different decision. Most of the cases which have occurred in England, relating to property in wild animals, have either been discussed and decided upon the principles of their positive statute regulations, or have arisen between the huntsman and the owner of the land upon which beasts ferae naturae have been apprehended; the former claiming them by title of occupancy, and the latter ratione soli. Little satisfactory aid can, therefore, be derived from the English reporters.

Barbeyrac, in his notes on Puffendorf, does not accede to the definition of occupancy by the latter, but, on the contrary, affirms that actual bodily seizure is not, in all cases, necessary to constitute possession of wild animals. He does not, however, describe [**7] the acts which, according to his ideas, will amount to an appropriation of such animals to private use, so as to exclude the claims of all other persons, by title of occupancy, to the same animals; and he is far from averring that pursuit alone is sufficient for that purpose. To a certain extent, and as far as Barbeyrac appears to me to go, his objections to Puffendorf's definition of occupancy are reasonable and correct. That is to say, that actual bodily seizure is not indispensable to acquire right to, or possession of, wild beasts; but that, on the contrary, the mortal wounding of such beasts, by one not abandoning his pursuit, may, with the utmost propriety, be deemed possession of him; since thereby the pursuer manifests an unequivocal intention of appropriating the animal to his individual use, has deprived him of his natural liberty, and brought him within his certain control. So, also, encompassing and securing such animals with nets and toils, or otherwise intercepting them in such a manner as to deprive them of their natural liberty, and render escape impossible, may justly be deemed to give possession of them to those persons who, by their industry and labor, have used [**8] such means of apprehending them... Barbeyrac seems to have adopted and had in view in his notes, [*179] the more accurate opinion of Grotius, with respect to occupancy. That celebrated author (lib. 2, ch. 8, sec. 3, p. 309), speaking of occupancy, proceeds thus: "Requiritur autem corporalis quoedam possessio ad dominium adipiscendum; atque ideo, vulnerasse non sufficit." But in the following section he explains and qualifies this definition of occupancy: "Sed possessio illa potest non solis manibus, sed instrumentis, ut decipulis, ratibus, laqueis dum duo adsint; primum ut ipsa instrumenta sint in nostra potestate, deinde ut fera, ita inclusa sit, ut exire inde nequeat." This qualification embraces the full extent of Barbeyrac's objection to Puffendorf's definition, and allows as great a latitude to acquiring property by occupancy, as can reasonably be inferred from the words or ideas expressed by Barbeyrac in his notes. The case now under consideration is one of mere pursuit, and presents no circumstances or acts which can bring it within the definition of occupancy by Puffendorf, or Grotius, or the ideas of Barbeyrac upon that subject.

...

The case cited from 11 Mod. 74, 130, [**9] I think clearly distinguishable from the present; inasmuch as there the action was for maliciously hindering and disturbing the plaintiff in the exercise and enjoyment of a private franchise; and in the report of the same case (3 Salk. 9), Holt, Ch. J., states, that the ducks were in the plaintiff's decoy pond, and so in his possession, from which it is obvious the court laid much stress in their opinion upon the plaintiff's possession of the ducks, ratione soli.
We are the more readily inclined to confine possession or occupancy of beasts ferae naturae, within the limits prescribed by the learned authors above cited, for the sake of certainty, and preserving peace and order in society. If the first seeing, starting or pursuing such animals, without having so wounded, circumvented or ensnared them, so as to deprive them of their natural liberty, and subject them to the control of their pursuer, should afford the basis of actions against others for intercepting and killing them, it would prove a fertile source of quarrels and litigation.

However uncourteous or unkind the conduct of Pierson towards Post, in this instance, may have been, yet this act was productive of no injury [**10] or damage for which a legal remedy [*180] can be applied. We are of opinion the judgment below was erroneous, and ought to be reversed.

LIVINGSTON, J. My opinion differs from that of the court. Of six exceptions, taken to the proceedings below, all are abandoned except the third, which reduces the controversy to a single question.

Whether a person who, with his own hounds, starts and hunts a fox on waste and uninhabited ground, and is on the point of seizing his prey, acquires such an interest in the animal as to have a right of action against another, who in view of the huntsman and his dogs in full pursuit, and with knowledge of the chase, shall kill and carry him away.

This is a knotty point, and should have been submitted to the arbitration of sportsmen, without poring over Justinian, Fleta, Bracton, Puffendorf, Locke, Barbeyrac, or Blackstone, all of whom have been cited: they would have had no difficulty in coming to a prompt and correct conclusion. In a court thus constituted, the skin and carcass of poor Reynard would have been properly disposed of, and a precedent set, interfering with no usage or custom which the experience of ages has sanctioned, and which must be [**11] so well known to every votary of Diana. But the parties have referred the question to our judgment, and we must dispose of it as well as we can, from the partial lights we possess, leaving to a higher tribunal the correction of any mistake which we may be so unfortunate as to make. By the pleadings it is admitted that a fox is a "wild and noxious beast." Both parties have regarded him, as the law of nations does a pirate, "hostem humani generis," and although "de mortuis nil nisi bonum" be a maxim of our profession, the memory of the deceased has not been spared. His depredations on farmers and on barnyards, have not been forgotten; and to put him to death wherever found, is allowed to be meritorious, and of public benefit. Hence it follows, that our decision should have in view the greatest possible encouragement to the destruction of an animal, so cunning and ruthless in his career. But who would keep a pack of hounds; or what gentleman, at the sound of the horn, and at peep of day, would mount his steed, and for [*181] hours together, "sub jove frigido," or a vertical sun, pursue the windings of this wily quadruped, if, just as night came on, and his stratagems [**12] and strength were nearly exhausted, a saucy intruder, who had not shared in the honors or labors of the chase, were permitted to come in at the death, and bear away in triumph the object of pursuit? Whatever Justinian may have thought of the matter, it must be recollected that his code was compiled many hundred years ago, and it would be very hard indeed, at the distance of so many centuries, not to have a right to establish a rule for ourselves. In his day, we read of no order of men who made it a business, in the language of the declaration in this cause, "with hounds and dogs to find, start, pursue, hunt, and chase," these animals, and that, too, without any other motive than the preservation of Roman poultry; if this diversion had been then in fashion, the lawyers who composed his institutes, would have taken care not to pass it by, without suitable encouragement. If anything, therefore, in the digests or pandects shall appear to militate against the defendant in error, who, on this occasion, was the fox hunter, we have only to say tempora mutantur; and if men themselves change with the times, why should not laws also undergo an alteration?

It may be expected, however, by [**13] the learned counsel, that more particular notice be taken of their authorities. I have examined them all, and feel great difficulty in determining, whether to acquire dominion over a thing, before in common, it be sufficient that we barely see it, or know where it is, or wish for it, or make a declaration of our will respecting it; or whether, in the case of wild beasts, setting a trap, or lying in wait, or starting, or pursuing, be enough; or if an actual wounding, or killing, or bodily tact and occupation be necessary. Writers on general law, who have favored us with their speculations on these points, differ on them all; but, great as is the diversity of sentiment among them, some conclusion must be adopted on the question immediately before us. After mature deliberation, I embrace that of Barbeyrac as the most rational and least liable to objection. If at liberty, we might imitate the courtesy of a certain emperor, who, to avoid giving [*182] offense to the advocates of any of these different doctrines, adopted a middle course, and by ingenious distinctions, rendered it difficult to say (as often happens after a fierce and angry contest) to whom the palm of victory belonged. [**14] He ordained, that if a beast be followed with large dogs and hounds, he shall belong to the hunter, not to the chance occupant; and in like manner, if he be killed or wounded with a lance or sword; but if chased with beagles only, then he passed to the captor, not to the first pursuer. If slain with a dart, a sling, or a bow, he fell to the hunter, if still in chase, and not to him who might afterwards find and seize him.

Now, as we are without any municipal regulations of our own, and the pursuit here, for aught that appears on the case, being with dogs and hounds of imperial stature, we are at liberty to adopt one of the provisions just cited, which comports also with the learned conclusion of Barbeyrac, that property in animals ferae naturae may be acquired without bodily touch or manucaption, provided the pursuer be within reach, or have a reasonable prospect (which certainly existed here) of taking what he has thus discovered an intention of converting to his own use.

When we reflect also that the interest of our husbandmen, the most useful of men in any community, will be advanced by the destruction of a beast so pernicious and incorrigible, we cannot greatly err in saying [**15] that a pursuit like the present, through waste and unoccupied lands, and which must inevitably and speedily have terminated in corporeal possession, or bodily seisin, confers such a right to the object of it, as to make any one a wrong-doer who shall interfere and shoulder the spoil. The justice's judgment ought, therefore, in my opinion, to be affirmed.

Judgment of reversal.

GHEN v. RICH

District Court, D. Massachusetts

8 F. 159; 1881 U.S. Dist. LEXIS 131

April 23, 1881

COUNSEL: [**1] 

H. M. Knowlton, for libellant.

H. P. Harriman, for respondent.

OPINION BY: NELSON

OPINION: [*159] NELSON, D.J. This is a libel to recover the value of a fin-back whale. The libellant lives in Provincetown and the respondent in Wellfleet. The facts, as they appeared at the hearing, are as follows:

In the early spring months the easterly part of Massachusetts bay is frequented by the species of whale known as the fin-back whale. Fishermen from Provincetown pursue them in open boats from the shore, and shoot them with bomb-lances fired from guns made expressly for the purpose. When killed they sink at once to the bottom, but in the course of from one to three days they rise and float on the surface. Some of them are picked up by vessels [*160] and towed into Provincetown. Some float ashore at high water and are left stranded on the beach as the tide recedes. Others float out to sea and are never recovered. The person who happens to find them on the beach usually sends word to Provincetown, and the owner comes to the spot and removes the blubber. The finder usually receives a small salvage for his services. Try-works are established in Provincetown for trying out [**2] the oil. The business is of considerable extent, but, since it requires skill and experience, as well as some outlay of capital, and is attended with great exposure and hardship, few persons engage in it. The average yield of oil is about 20 barrels to a whale. It swims with great swiftness, and for that reason cannot be taken by the harpoon and line. Each boat's crew engaged in the business has its peculiar mark or device on its lances, and in this way it is known by whom a whale is killed.

The usage on Cape Cod, for many years, has been that the person who kills a whale in the manner and under the circumstances described, owns it, and this right has never been disputed until this case. The libellant has been engaged in this business for ten years past. On the morning of April 9, 1880, in Massachusetts bay, near the end of Cape Cod, he shot and instantly killed with a bomb-lance the whale in question. It sunk immediately, and on the morning of the 12th was found stranded on the beach in Brewster, within the ebb and flow of the tide, by one Ellis, 17 miles from the spot where it was killed. Instead of sending word to Princeton, as is customary, Ellis advertised the whale [**3] for sale at auction, and sold it to the respondent, who shipped off the blubber and tried out the oil. The libellant heard of the finding of the whale on the morning of the 15th, and immediately sent one of his boat's crew to the place and claimed it. Neither the respondent nor Ellis knew the whale had been killed by the libellant, but they knew or might have known, if they had wished, that it had been shot and killed with a bomblance, by some person engaged in this species of business.

The libellant claims title to the whale under this usage. The respondent insists that this usage is invalid. It was decided by Judge Sprague, in Taber v. Jenny, 1 Sprague, 315, that when a whale has been killed, and is anchored and left with marks of appropriation, it is the property of the captors; and if it is afterwards found, still anchored, by another ship, there is no usage or principle of law by which the property of the original captors is diverted, even though the whale may have dragged from its anchorage. The learned judge says:

"When the whale had been killed and taken possession of by the boat of the Hillman, (the first taker,) it became the property of the owners of that [**4] ship, and all was done which was then practicable in order to secure it. They left it anchored, with unequivocal marks of appropriation."

In Bartlett v. Budd, 1 Low. 223, the facts were these: The first officer of the libellant's ship killed a whale in the Okhotsk sea, anchored it, attached a waif to the body, and then left it and went ashore at [*161] some distance for the night. The next morning the boats of the respondent's ship found the whale adrift, the anchor not holding, the cable coiled round the body, and no waif or irons attached to it. Judge Lowell held that, as the libellants had killed and taken actual possession of the whale, the ownership vested in them. In his opinion the learned judge says:

"A whale, being ferae naturae, does not become property until a firm possession has been established by the taker. But when such possession has become firm and complete, the right of property is clear, and has all the characteristics of property."

He doubted whether a usage set up but not proved by the respondents, that a whale found adrift in the ocean is the property of the finder, unless the first taker should appear and claim it before it is cut [**5] in, would be valid, and remarked that "there would be great difficulty in upholding a custom that should take the property of A. and give it to B., under so very short and uncertain a substitute for the statute of limitations, and one so open to fraud and deceit." Both the cases cited were decided without reference to usage, upon the ground that the property had been acquired by the first taker by actual possession and appropriation.

In Swift v. Gifford, 2 Low. 110, Judge Lowell decided that a custom among whalemen in the Arctic seas, that the iron holds the whale, was reasonable and valid. In that case a boat's crew from the respondent's ship pursued and struck a whale in the Arctic ocean, and the harpoon and the line attached to it remained in the whale, but did not remain fast to the boat. A boat's crew from the libellant's ship continued the pursuit and captured the whale, and the master of the respondent's ship claimed it on the spot. It was held by the learned judge that the whale belonged to the respondents. It was said by Judge Sprague, in Bourne v. Ashley, an unprinted case referred to by Judge Lowell in Swift v. Gifford, that the usage for the [**6] first iron, whether attached to the boat or not, to hold the whale was fully established; and he added that, although local usages of a particular port ought not to be allowed to set aside the general maritime law, this objection did not apply to a custom which embraced an entire business, and had been concurred in for a long time by every one engaged in the trade.

In Swift v. Gifford, Judge Lowell also said:

"The rule of law invoked in this case is one of very limited application. The whale fishery is the only branch of industry of any importance in which [*162] it is likely to be much used, and if a usage is found to prevail generally in that business, it will not be open to the objection that it is likely to disturb the general understanding of mankind by the interposition of an arbitrary exception."

I see no reason why the usage proved in this case is not as reasonable as that sustained in the cases cited. Its application must necessarily be extremely limited, and can affect but a few persons. It has been recognized and acquiesced in for many years. It requires in the first taker the only act of appropriation that is possible in the nature of the case. Unless [**7] it is sustained, this branch of industry must necessarily cease, for no person would engage in it if the fruits of his labor could be appropriated by any chance finder. It gives reasonable salvage for securing or reporting the property. That the rule works well in practice is shown by the extent of the industry which has grown up under it, and the general acquiescence of a whole community interested to dispute it. It is by no means clear that without regard to usage the common law would not reach the same result. That seems to be the effect of the decisions in Taber v. Jenny and Bartlett v. Budd. If the fisherman does all that it is possible to do to make the animal his own, that would seem to be sufficient. Such a rule might well be applied in the interest of trade, there being no usage or custom to the contrary. Holmes, Com. Law, 217. But be that as it may, I hold the usage to be valid, and that the property in the whale was in the libellant.

The rule of damages is the market value of the oil obtained from the whale, less the cost of trying it out and preparing it for the market, with interest on the amount so ascertained from the date of conversion. As [**8] the question is new and important, and the suit is contested on both sides, more for the purpose of having it settled than for the amount involved, I shall give no costs.

Decree for libellant for $71.05, without costs. 

Edwards et al. v. Sims, Judge.
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2. Property.—Ordinarily, surface owner's ownership of everything in direct line between surface of land and center of earth cannot be interfered with or infringed by third persons.

3. Property.—Owner's right to enjoyment of possession of property is subject to certain limitations, such as its use to the detriment to or interference with neighbor and burdens which it must bear in common with property of like kind.

4. Injunction.—Court of equity has inherent power, independent of statute, to compel cave owner to permit inspection thereof at suit of party who can show reasonable ground for suspicion that his lands are being trespassed on through cave, and may issue injunction to permit such inspection. Provided that person applying therefor shows bona fide claim and necessity for inspection and owner has opportunity to be heard.

5. Boundaries.—Circuit court, having before him surveys of surface of adjoining lands and conflicting opinions of witnesses as to whether cave under one tract extended under surface of the other, held authorized to order survey for purpose of securing evidence on such issue, so as to quiet title to cave or stop trespassing on adjoining land.

6. Prohibition.—It is only when inferior court is acting erroneously, great or irreparable damage will result, and there is no adequate remedy by appeal, that a writ of prohibition will issue under Constitution, sec. 110.
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OPINIONBY: STANLEY

OPINION: [*792] [**619] OPINION BY COMMISSIONER STANLEY—Denying writ of prohibition.

This case presents a novel question.

In the recent case of Edwards v. Lee, 230 Ky. 375, 19 S.W.2d 992, an appeal was dismissed which sought a review and reversal of an order of the Edmonson circuit court directing surveyors to enter upon and under the lands of Edwards and others and survey the Great Onyx Cave for the purpose of securing evidence on an issue as to whether or not a part of the cave being exploited and shown by the appellants runs under the ground of Lee. The nature of the litigation is stated in the opinion and the order set forth in full. It was held that the order was interlocutory and consequently one from which no appeal would lie.

Following that decision, this original proceeding was filed in this court by appellants in that case (who were defendants below) against Hon. N. P. Sims, judge of the Edmonson [***2] circuit court, seeking a writ of prohibition to prevent him enforcing the order and punishing the petitioners for contempt for any disobedience of it. It is alleged by the petitioners that the lower court was without jurisdiction or authority to make the order, and that their cave property and their right of possession and privacy will be wrongfully and illegally invaded, and that they will be greatly and irreparably injured and damaged without having an adequate remedy, since the damage will have been suffered before there can be an adjudication of their rights on a final appeal. It will thus be seen that there are submitted the two grounds upon which this court will prohibit inferior courts from [*793] proceeding, under the provisions of section 110 of the Constitution, namely: (1) Where it is a matter in which it has no jurisdiction and there is no remedy through appeal, and (2) where the court possesses jurisdiction but [**620] is exercising or about to exercise its power erroneously, and which would result in great injustice and irreparable injury to the applicant, and there is no adequate remedy by appeal or otherwise... Duffin v. Field, Judge, 208 Ky. 543, 271 S.W. 596; [***3] Potter v. Gardner, 222 Ky. 487, 1 S.W.2d 537; Litteral v. Woods, 223 Ky. 582, 4 S.W.2d 395.
1. There is no question as to the jurisdiction of the parties and the subject-matter. It is only whether the court is proceeding erroneously within its jurisdiction in entering and enforcing the order directing the survey of the subterranean premises of the petitioners. There is but little authority of particular and special application to caves and cave rights. In few places, if any, can be found similar works of nature of such grandeur and of such unique and marvelous character as to give to caves a commercial value sufficient to cause litigation as those peculiar to Edmonson and other counties in Kentucky. The reader will find of interest the address on "The Legal Story of Mammoth Cave" by Hon. John B. Rodes, of Bowling Green, before the 1929 Session of the Kentucky State Bar Association, published in its proceedings. In Cox v. Colossal Cavern Co., 210 Ky. 612, 276 S.W. 540, the subject of cave rights was considered, and this court held there may be a severance of the estate in the property, that is, that one may own the surface and another the cave [***4] rights, the conditions being quite similar to but not exactly like those of mineral lands. But there is no such severance involved in this case, as it appears that the defendants are the owners of the land and have in it an absolute right.

Cujus est solum, ejus est usque ad coelum ad infernos (to whomsoever the soil belongs, he owns also to the sky and to the depths), is an old maxim and rule. It is that the owner of realty, unless there has been a division of the estate, is entitled to the free and unfettered control of his own land above, upon and beneath the surface. So whatever is in a direct line between the surface of the land and the center of the earth belongs to the owner of the surface. Ordinarily that ownership cannot be interfered with or infringed by third persons. [*794] 17 C. J. 391; 22 R. C. L. 56; Langhorne v. Turman, 141 Ky. 809, 133 S.W. 1008, 34 L. R. A. (N. S.) 211. There are, however, certain limitations on the right of enjoyment of possession of all property, such as its use to the detriment or interference with a neighbor and burdens which it must bear in common with property of a like kind. 22 R. C. L. 77.

With this doctrine of ownership [***5] in mind, we approach the question as to whether a court of equity has a transcendent power to invade that right through its agents for the purpose of ascertaining the truth of a matter before it, which fact thus disclosed will determine certainly whether or not the owner is trespassing upon his neighbor's property. Our attention has not been called to any domestic case, nor have we found one, in which the question was determined either directly or by analogy. It seems to the court, however, that there can be little differentiation, so far as the matter now before us is concerned, between caves and mines. And as declared in 40 C. J. 947: "A court of equity, however, has the inherent power, independent of statute, to compel a mine owner to permit an inspection of his works at the suit of a party who can show reasonable ground for suspicion that his lands are being trespassed upon through them, and may issue an injunction to permit such inspection." There is some limitation upon this inherent power, such as that the person applying for such an inspection must show a bona fide claim and allege facts showing a necessity for the inspection and examination of the adverse party's property; [***6] and, of course, the party whose property is to be inspected must have had an opportunity to be heard in relation thereto. In the instant case it appears that these conditions were met. The respondent cites several cases from other jurisdictions in which this power has been recognized and exercised. A leading case very much in point is that of Montana Co. v. St. Louis Mining & Milling Co., 152 U.S. 160, 14 S. Ct. 506, 508, 38 L. Ed. 398. In that case there was involved the validity of a Missouri statute authorizing the inspection, examination, and surveying of mining property of another, when necessary to protect, ascertain, or enforce the right or interest of any person owning a mining claim. Reasoning the question as to [*795] whether the statute deprived the owner of his property without due process of law, it is said by Mr. Justice Brewer in the opinion: "On the other hand, while not decisive of the question, the frequency with which these orders of inspection have of late years been made, and the fact that the right to make them has never been denied by the courts, is suggestive that there is no inherent vice in them; and if the courts of equity, by virtue [***7] of their general powers, may rightfully order such an inspection in a case pending before them, surely it is within the power of a state, by statute, to provide the manner and conditions of such an inspection in advance of the suit. To 'establish justice' is one of the objects of all social organizations, as well as one of the declared purposes of the federal Constitution; and if, to determine the exact measure of the rights of parties, it is necessary that a temporary invasion of the possession of either for purposes of inspection be had, surely the lesser evil of a temporary invasion of one's possession should yield to the higher good of establishing justice; and any measures or proceedings which, having the sanction of law, provide for such temporary [**621] invasion with the least injury and inconvenience, should not be obnoxious to the charge of not being due process of law.

"Passing from these general suggestions to some of a more special character, it must be remembered that inspection does not deprive the owner of the title to any portion of his property, nor does it deprive him permanently of the use. The property, therefore, is not taken in the sense that he no longer [***8] remains the owner, nor in the sense that the permanent use of the property has been appropriated. In Pumpelly v. Canal Co., Green Bay Company, 13 Wall. 166 (20 L. Ed. 557), it was held that, if a party is deprived of the entire use of his property, it is a taking, within the scope of the fifth amendment, although the mere title is not disturbed; but by an inspection neither the title nor the general use is taken, and all that can be said is that there is a temporary and limited interruption of the exclusive use: and it is in that light that the question of the validity of this statute is to be determined." [*796] Further considering the issue, and of pertinence to criticism of the order involved in the case now before us, the opinion continues: "In conclusion, it may be observed that courts of equity have, in the exercise of their inherent powers, been in the habit of ordering inspections of property, as of requiring the production of books and papers; that this power on the part of such courts has never been denied, and, if it exists, a fortiori the state has power to provide a statutory proceeding to accomplish the same result; that the proceeding provided [***9] by this statute requires notice to the defendant, of a hearing and an adjudication before the court or judge; that it permits no removal or appropriation of any property, nor any permanent dispossession of its use, but is limited to such temporary and partial occupation as is necessary for a mere inspection; that there is a necessity for such proceeding, in order that justice may be exactly administered; that this statute provides all reasonable protection to the party against whom the inspection is ordered; that the failure to require a bond, or to provide an appeal, or to have the question of title settled before a jury, is not the omission of matters essential to due process of law." The Supreme Court of Kansas, in Culbertson v. Iola Portland Cement Co., etc., 87 Kan. 529, 125 P. 81, 82, Ann. Cas. 1914A, 610, sustained a similar order even though there was no specific statutory authority to do so; the court saying: "It is contended that there was no authority for ordering or making such an inspection, and that those acting under it would, in fact, be committing a trespass. There is no specific statutory authority for the order; but such orders have been made [***10] by courts of equity from the beginning. It may be done where there is a real necessity for inspection, or where the facts to be determined cannot well be determined by the ordinary methods. . . .

"Inspection is frequently ordered in mining cases; but the power is exercised to assist in determining the value of buildings and to ascertain other essential facts." [*797] We can see no difference in principle between the invasion of a mine on adjoining property to ascertain whether or not the minerals are being extracted from under the applicant's property and an inspection of this respondent's property through his cave to ascertain whether or not he is trespassing under this applicant's property.

It appears that before making this order the court had before him surveys of the surface of both properties and the conflicting opinions of witnesses as to whether or not the Great Onyx Cave extended under the surface of the plaintiff's land. This opinion evidence was of comparatively little value, and as the chancellor (now respondent) suggested, the controversy can be quickly and accurately settled by surveying the cave; and "if defendants are correct in their contention this survey [***11] will establish it beyond all doubt and their title to this cave will be forever quieted. If the survey shows the Great Onyx Cave extends under the lands of plaintiffs, defendants should be glad to know this fact and should be just as glad to cease trespassing upon plaintiff's lands, if they are in fact doing so." The peculiar nature of these conditions, it seems to us, makes it imperative and necessary in the administration of justice that the survey should have been ordered and should be made.

It appearing that the circuit court is not exceeding its jurisdiction or proceeding erroneously, the claim of irreparable injury need not be given consideration. It is only when the inferior court is acting erroneously, and great or irreparable damage will result, and there is no adequate remedy by appeal, that a writ of prohibition will issue restraining the other tribunal, as held by authorities cited above.

The writ of prohibition is therefore denied.

Whole court sitting.

DISSENT BY: LOGAN

DISSENT:DISSENTING OPINION BY JUDGE LOGAN.

The majority opinion allows that to be done which will prove of incalculable injury to Edwards without benefiting Lee, who is asking that this injury be done. I must [***12] dissent from the majority opinion, confessing that I may not be able to show, by any legal precedent, that the opinion is wrong, yet having an abiding faith in my own judgment that it is wrong.

[*798] It deprives Edwards of rights which are valuable, and perhaps destroys the value of his property, upon the motion of one who may have no interest in that which it takes away, [**622] and who could not subject it to his dominion or make any use of it, if he should establish that which he seeks to establish in the suit wherein the survey is sought.

It sounds well in the majority opinion to tritely say that he who owns the surface of real estate, without reservation, owns from the center of the earth to the outmost sentinel of the solar system. The age-old statement, adhered to in the majority opinion as the law, in truth and fact, is not true now and never has been. I can subscribe to no doctrine which makes the owner of the surface also the owner of the atmosphere filling illimitable space. Neither can I subscribe to the doctrine that he who owns the surface is also the owner of the vacant spaces in the bowels of the earth.

The rule should be that he who owns the surface is [***13] the owner of everything that may be taken from the earth and used for his profit or happiness. Anything which he may take is thereby subjected to his dominion, and it may be well said that it belongs to him. I concede the soundness of that rule, which is supported by the cases cited in the majority opinion; but they have no application to the question before the court in this case. They relate mainly to mining rights; that is, to substances under the surface which the owner may subject to his dominion. But no man can bring up from the depths of the earth the Stygian darkness and make it serve his purposes; neither can he subject to his dominion the bottom of the ways in the caves on which visitors tread, and for these reasons the owner of the surface has no right in such a cave which the law should, or can, protect because he has nothing of value therein, unless, perchance, he owns an entrance into it and has subjected the subterranean passages to his dominion.

A cave or cavern should belong absolutely to him who owns its entrance, and this ownership should extend even to its utmost reaches if he has explored and connected these reaches with the entrance. When the surface owner has [***14] discovered a cave and prepared it for purposes of exhibition, no one ought to be allowed to disturb him in his dominion over that which he has conquered and subjected to his uses.

[*799] It is well enough to hang to our theories and ideas, but when there is an effort to apply old principles to present-day conditions, and they will not fit, then it becomes necessary for a readjustment, and principles and facts as they exist in this age must be made conformable. For these reasons the old sophistry that the owner of the surface of land is the owner of everything from zenith to nadir must be reformed, and the reason why a reformation is necessary is because the theory was never true in the past, but no occasion arose that required the testing of it. Man had no dominion over the air until recently, and, prior to his conquering the air, no one had any occasion to question the claim of the surface owner that the air above him was subject to his dominion. Naturally the air above him should be subject to his dominion in so far as the use of the space is necessary for his proper enjoyment of the surface, but further than that he has no right in it separate from that of the public at large. [***15] The true principle should be announced to the effect that a man who owns the surface, without reservation, owns not only the land itself, but everything upon, above, or under it which he may use for his profit or pleasure, and which he may subject to his dominion and control. But further than this his ownership cannot extend. It should not be held that he owns that which he cannot use and which is of no benefit to him, and which may be of benefit to others.

Shall a man be allowed to stop airplanes flying above his land because he owns the surface? He cannot subject the atmosphere through which they fly to his profit or pleasure; therefore, so long as airplanes do not injure him or interfere with the use of his property, he should be helpless to prevent their flying above his dominion. Should the waves that transmit intelligible sound through the atmosphere be allowed to pass over the lands of surface-owners? If they take nothing from him and in no way interfere with his profit or pleasure, he should be powerless to prevent their passage?

If it be a trespass to enter on the premises of the landowner, ownership meaning what the majority opinion holds that it means, the aviator who [***16] flies over the land of one who owns the surface, without his consent, is guilty of trespass as defined by the common law and is subject to fine or imprisonment, or both, in the discretion of a jury.

[*800] If he who owns the surface does not own and control the atmosphere above him, he does not own and control vacuity beneath the surface. He owns everything beneath the surface that he can subject to his profit or pleasure, but he owns nothing more. Therefore, let it be written that a man who owns land does, in truth and in fact, own everything from zenith to nadir, but only for the use that he can make of it for his profit or pleasure. He owns nothing which he cannot subject to his dominion.

In the light of these unannounced principles which ought to be the law in this modern age, let us give thought to the petitioner Edwards, his rights and his predicament, if that is done to him which the circuit judge has directed to be done. Edwards owns this cave through right of discovery, exploration, development, advertising, exhibition, and conquest. Men fought their way through the eternal darkness, into the mysterious and abysmal depths of the bowels of a groaning world to discover [***17] the theretofore unseen splendors of [**623] unknown natural scenic wonders. They were conquerors of fear, although now and then one of them, as did Floyd Collins, paid with his life, for his hardihood in adventuring into the regions where Charon with his boat had never before seen any but the spirits of the departed. They let themselves down by flimsy ropes into pits that seemed bottomless; they clung to scanty handholds as they skirted the brinks of precipices while the flickering flare of their flaming flambeaux disclosed no bottom to the yawning gulf beneath them; they waded through rushing torrents, not knowing what awaited them on the farther side; they climbed slippery steeps to find other levels; they wounded their bodies on stalagmites and stalactites and other curious and weird formations; they found chambers, star-studded and filled with scintillating light reflected by a phantasmagoria revealing fancied phantoms, and tapestry woven by the toiling gods in the dominion of Erebus; hunger and thirst, danger and deprivation could not stop them. Through days, weeks, months, and years—ever linking chamber with chamber, disclosing an underground land of enchantment, they continued [***18] their explorations; through the years they toiled connecting these wonders with the outside world through the entrance on the land of Edwards which he had discovered; through the years they toiled finding safe ways for those who might come to view what they had found [*801] and placed their seal upon. They knew nothing, and cared less, of who owned the surface above; they were in another world where no law forbade their footsteps. They created an underground kingdom where Gulliver's people may have lived or where Ayesha may have found the revolving column of fire in which to bathe meant eternal youth.

When the wonders were unfolded and the ways were made safe, then Edwards patiently, and again through the years, commenced the advertisement of his cave. First came one to see, then another, then two together, then small groups, then small crowds, then large crowds, and then the multitude. Edwards had seen his faith justified. The cave was his because he had made it what it was, and without what he had done it was nothing of value. The value is not in the black vacuum that the uninitiated call a cave. That which Edwards owns is something intangible and indefinable. It is his vision [***19] translated into a reality.

Then came the horse leach's daughters crying: "Give me," "give me." Then came the "surface men" crying, "I think this cave may run under my lands." They do not know they only "guess," but they seek to discover the secrets of Edwards so that they may harass him and take from him that which he has made his own. They have come to a court of equity and have asked that Edwards be forced to open his doors and his ways to them so that they may go in and despoil him; that they may lay his secrets bare so that others may follow their example and dig into the wonders which Edwards has made his own. What may be the result if they stop his ways? They destroy the cave, because those who visit it are they who give it value, and none will visit it when the ways are barred so that it may not be exhibited as a whole.

It may be that the law is as stated in the majority opinion of the court, but equity, according to my judgment, should not destroy that which belongs to one man when he at whose behest the destruction is visited, although with some legal right, is not benefited thereby. Any ruling by a court which brings great and irreparable injury to a party is erroneous. [***20] 

For these reasons I dissent from the majority opinion.
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OPINIONBY: HAND 

OPINION: [*279] Before MANTON L. HAND and SWAN, Circuit Judges. 

L. HAND, Circuit Judge. The plaintiff, a corporation is a manufacturer of silks, which puts out each season many new patterns, designed to attract purchasers by their novelty and beauty. Most of these fail in that purpose, so that not much more than a fifth catch the public fancy. Moreover, they have only a short life, for the most part no more than a single season of eight or nine months. It is in practice impossible, and it would be very onerous if it were not, to secure design patents upon all of these; it would also be impossible to know in advance which would sell well, and patent only those. Besides, it is probable that for the most part they have no such originality as would support a design patent. Again, it is impossible to copyright them under the Copyright Act (17 USCA § 1 et seq.), or at least so the authorities of the Copyright Office hold. So it is easy for any one to copy such as prove successful, and the plaintiff, which is put to much ingenuity and expense in fabricating them, finds itself [**2] without protection of any sort for its pains. 

Taking advantage of this situation, the defendant copied one of the popular designs in the season beginning in October, 1928, and undercut the plaintiff's price. This is the injury of which it complains. The defendant, though it duplicated the design in question, denies that it knew it to be the plaintiff's, and there thus arises an issue which might be an answer to the motion. However, the parties wish a decision upon the equity of the bill, and, since it is within our power to dismiss it, we shall accept its allegation, and charge the defendant with knowledge. 

The plaintiff asks for protection only during the season, and needs no more, for the designs are all ephemeral. It seeks in this way to disguise the extent of the proposed [*280] innovation, and to persuade us that, if we interfere only a little, the solecism, if there be one, may be pardonable. But the reasoning which would justify any interposition at all demands that it cover the whole extent of the injury. A man whose designs come to harvest in two years, or in five, has prima facie as good right to protection as one who deals only in annuals. Nor could we [**3] consistently stop at designs; processes, machines, and secrets have an equal claim. The upshot must be that, whenever any one has contrived any of these, others may be forbidden to copy it. That is not the law. In the absence of some recognized right at common law, or under the statutes—and the plaintiff claims neither—a man's property is limited to the chattels which embody his invention. Others may imitate these at their pleasure... Flagg Mfg. Co. v. Holway, 178 Mass. 83, 59 N. E. 667; Keystone Co. v. Portland Publishing Co., 186 F. 690 (C. C. A.); Hilde v. Wallace, 135 F. 346 (C. C. A. 3); Upjohn Co. v. Merrell Co., 269 F. 209 (C. C. A. 6); Hudson Co. v. Apco Co. (D. C.) 288 F. 871; Crescent Tool Co. v. Kilborn & Bishop Co., 247 F. 299 (C. C. A. 2); Hamilton Co. v. Tubbs Co. (D. C.) 216 F. 401; Montegut v. Hickson, 178 App. Div. 94, 164 N. Y. S. 858. 

This is confirmed by the doctrine of "nonfunctional" features, under which it is held that to imitate these is to impute to the copy the same authorship as the original... Enterprise Co. v. Landers, 131 F. 240 (C. C. A. 2); Yale & Towne Co. v. Adler, 154 F. 37 (C. C. A. 2); [**4] Rushmore v. Manhattan Co., 163 F. 939, 19 L. R. A. (N. S.) 269 (C. C. A. 2); Rushmore v. Badger Co., 198 F. 379 (C. C. A. 2); Fox v. Glynn, 191 Mass. 344, 78 N. E. 89, 9 L. R. A. (N. S.) 1096, 114 Am. St. Rep. 619.These decisions imply that, except as to these elements, any one may copy the original at will. Unless, therefore, there has been some controlling authority to the contrary, the bill at bar stands upon no legal right and must fail. 

Of the cases on which the plaintiff relies, the chief is International News Service v. Associated Press, 248 U. S. 215, 39 S. Ct. 68, 63 L. Ed. 211, 2 A. L. R. 293. Although that concerned another subject-matter—printed news dispatches—we agree that, if it meant to lay down a general doctrine, it would cover this case; at least, the language of the majority opinion goes so far. We do not believe that it did. While it is of course true that law ordinarily speaks in general terms, there are cases where the occasion is at once the justification for, and the limit of, what is decided. This appears to us such an instance; we think that no more was covered than situations substantially similar to those then at bar. The difficulties of [**5] understanding it otherwise are insuperable. We are to suppose that the court meant to create a sort of common-law patent or copyright for reasons of justice. Either would flagrantly conflict with the scheme which Congress has for more than a century devised to cover the subject-matter. 

Qua patent, we should at least have to decide, as tabula rasa, whether the design or machine was new and required invention; further, we must ignore the Patent Office whose action has always been a condition upon the creation of this kind of property. Qua copyright, although it would be simpler to decide upon the merits, we should equally be obliged to dispense with the conditions imposed upon the creation of the right. Nor, if we went so far, should we know whether the property so recognized should be limited to the periods prescribed in the statutes, or should extend as long as the author's grievance. It appears to us incredible that the Supreme Court should have had in mind any such consequences. To exclude others from the enjoyment of a chattel is one thing; to prevent any imitation of it, to set up a monopoly in the plan of its structure, gives the author a power which the Constitution allows [**6] only Congress to create. 

...

The other cases are easily distinguishable. Board of Trade v. Christie, 198 U. S. 236, 25 S. Ct. 637, 49 L. Ed. 1031, went upon the fact that the defendants had procured their information through a breach of contract between the plaintiff and its subscribers, or some surreptitious and dishonest conduct. Hunt v. N. Y. Cotton Exchange, 205 U. S. 322, 27 S. Ct. 529, 51 L. Ed. 821, was another instance of the same kind. There is, indeed, language in National Tel. News Co. v. West. Un. Tel. Co., 119 F. 294, 60 L. R. A. 805 (C. C. A. 7), which goes further, but we take it that the authoritative statement of the doctrine must be found in Board of Trade v. Christie (Board of Trade v. Tucker 221 F. 305 (C. C. A. 2). Though the limitations there imposed have indeed been extended in International News Service v. Associated Press, they still comprise no more than cases involving news and perhaps market quotations. Prest-O-Lite v. Bogen (C. C.) 209 F. 915, and Prest-O-Lite v. Davis (D. C.) 209 F. 917, were cases of passing off. In Kiernan v. Manhattan Co., 50 How. Prac. (N. Y.) 194, Dodge v. Construction Co., 183 Mass. 63, 66 N. E. 204, 60 L. R. A. 810, 97 Am. [**7] St. Rep. 412; Exchange Co. [*281] v. Gregory, L. R. (1896) 1 Q. B. 147 (C. A.) and Exchange Co. v. Central News, L. R. (1897) 2 Ch. 48, again, either there was a breach of contract between the plaintiff and its subscriber, or the defendant had dishonestly procured the information. They are like Board of Trade v. Christie. 

True, it would seem as though the plaintiff had suffered a grievance for which there should be a remedy, perhaps by an amendment of the Copyright Law, assuming that this does not already cover the case, which is not urged here. It seems a lame answer in such a case to turn the injured party out of court, but there are larger issues at stake than his redress. Judges have only a limited power to amend the law; when the subject has been confided to a Legislature, they must stand aside, even though there be an hiatus in completed justice. An omission in such cases must be taken to have been as deliberate as though it were express, certainly after long-standing action on the subject-matter. Indeed, we are not in any position to pass upon the questions involved, as Brandeis, J., observed in International News Service v. Associated Press. We must judge upon [**8] records prepared by litigants, which do not contain all that may be relevant to the issues, for they cannot disclose the conditions of this industry, or of the others which may be involved. Congress might see its way to create some sort of temporary right, or it might not. Its decision would certainly be preceded by some examination of the result upon the other interests affected. Whether these would prove paramount we have no means of saying; it is not for us to decide. Our vision is inevitably contracted, and the whole horizon may contain much which will compose a very different picture. 

The order is affirmed, and as the bill cannot in any event succeed, it may be dismissed, if the defendant so desires. 

Sturges v. Bridgman

[Court of Appeal, England]

11 Ch.D. 852

July 1, 1879

[The Plaintiff in this case was a physician. In the year 1865 he purchased the lease of a house in Wimpole Street, London, which he occupied as his professional residence.

Wimpole Street runs north and south, and is crossed at right angles by Wigmore Street. The Plaintiff's house was on the west side of Wimpole Street, and was the second house from the north side of Wigmore Street. Behind the house was a garden, and in 1873 the Plaintiff erected a consulting-room at the end of his garden.

The Defendant was a confectioner in large business in Wigmore Street. His house was on the north side of Wigmore Street and his kitchen was at the back of his house, and stood on ground which was formerly a garden and abutted on the portion of the Plaintiff's garden on which he built the consulting-room. So that there was nothing between the Plaintiff's consulting-room and the Defendant's kitchen but the party-wall. The Defendant had in his kitchen two large marble mortars set in brickwork built up to and against the party-wall which separated his kitchen from the Plaintiff's consulting-room, and worked by two large wooden pestles held in an upright position by horizontal bearers fixed into the party-wall. These mortars were used for breaking up and pounding loaf-sugar and other hard substances, and for pounding meat.

The Plaintiff alleged that when the Defendant's pestles and mortars were being used the noise and vibration thereby caused were very great, and were heard and felt in the Plaintiff's consulting-room, and such noise and vibration seriously annoyed and disturbed the Plaintiff, and materially interfered with him in the practice of his profession. In particular the Plaintiff stated that the noise prevented him from examining his patients by auscultation for diseases of the chest. He also found it impossible to engage with effect in any occupation which required thought and attention.

The Defendant stated in his defence that he and his father had used one of the pestles and mortars in the same place and to the same extent as now for more than sixty years, and that he had used the second pestle and mortar in the same place and to the same extent as now for more than twenty-six years. He alleged that if the Plaintiff had built his consulting-room with a separate wall, and not against the wall of the Defendant's kitchen, he would not have experienced any noise or vibration; and he denied that the Plaintiff suffered any serious annoyance, and pleaded a prescriptive right to use the pestles and mortars under the 2 & 3 Will. 4, c. 71.]

[The trial court held that no one can acquire a right to create a nuisance and that, therefore, Dr. Sturges was entitled to an injunction against the Bridgmans. The Bridgmans appealed this judgment to a higher court.]
PANEL: JESSEL, M.R JAMES, BAGGALLAY and THESIGER L.JJ

JESSEL, M.R.

I think this is a clear case for the Plaintiff. There is really no dispute as to this being a nuisance; in fact, the evidence is all one way, and, as has been often said in these cases, the Plaintiff is not bound to go on bringing actions for damages every day, when he is entitled to an injunction. The only serious point which has been argued for the Defendant is that by virtue of the statute, or by prescription, he was entitled as against the Plaintiff to make this noise and commit a nuisance. Now the facts seem to be that until a very recent period it was not a nuisance at all. There was an open garden at the back of and attached to the Plaintiff's house, and the noise, it seems, if it went anywhere, went over the garden, and, of course, was rapidly dispersed; as far as I can see upon the evidence before me, there was until a recent period no nuisance to anybody—no actionable nuisance at all. The actionable nuisance began when the Plaintiff did what he had a right to do, namely, built a consulting-room in his garden, and when, on attempting to use the consulting-room for a proper purpose, he found this noise too great for anything like comfort. That was the time to bring an action for nuisance. Now, under those circumstances, it appears to me that neither the defence of the statute, nor the defence of the right by prescription, can possibly avail...

I will state the authorities as shortly and in as few words as I can. There are a great many authorities on the subject, but there is one authority which I have been looking at for another purpose, to which I shall refer. That is the case of Webb v. Bird, which states the law as explicitly as it possibly can be stated. There Justice Wightman, who delivered the judgment of the Court, says, "We think, in accordance with the Court of Common Pleas, and the judgment of the House of Lords in Chasemore v. Richards, that the presumption of a grant from long-continued enjoyment only arises where the person against whom the right is claimed might have interrupted or prevented the exercise of the subject of the supposed grant." Now in the case before me that was simply impossible. The noise was made on the Defendant's own premises - in his kitchen. Of course you could not go into his kitchen without being a trespasser. You could not interrupt it there, nor could you interrupt it on your own land, because you had no control over the waves of sound; nor could you even have interrupted it by an action, because there was originally no actionable nuisance. It did not hurt anybody as long as the Plaintiff's premises remained as a garden. It did not hurt anybody until the room was built.

...

If a man has a noisy business in the middle of a barren moor which belongs to somebody else to whom the business carried on does no injury, the owner of the moor cannot bring an action and he cannot interrupt. Take the case of putting a blacksmith's forge in the middle of a moor: you cannot enter the blacksmith's forge, inasmuch as that belongs either to him or to his landlord, and the owner of a moor which has no game upon it has nothing which can be injured by the noise. There is no remedy whatever, because it is a barren moor. Presently, this which is useless as a barren moor becomes available for building land by reason of the growth of a neighbouring town: is it to be said that the owner has lost the right to this barren moor, which has now become worth perhaps hundreds of thousands of pounds, by being unable to build upon it by reason of this noisy business? The answer would be simply, "I could not stop you: I could not interrupt. It is physically impossible, because it would be a trespass; legally impossible, because I had suffered no damage and could not maintain an action. How could you therefore acquire a right to deprive me of the fair and ordinary use of my property?"  That seems to me to be an answer to all the cases put...

You must have regard to the position of the property and all the surrounding circumstances to see if you can presume any grant. A man cannot presume a grant of that to which, so far as he is concerned, he has no right. You have no occasion to presume a grant. It is not a license to use a thing, because the use does not injure you. When you find a man doing an act which is a manifest injury to another, such as fouling a stream by pouring the refuse of a manufactory into the bright trout stream of his neighbour, and his neighbour allows that to go on for a great number of years, it is not unreasonable to presume that he did it under some right. If he has done it openly and his neighbour does not complain of that injury, although it is a very serious injury, it is not unreasonable to suppose that they did come to terms at some antecedent period for granting a right. But here, in the case I have before me, I cannot see a pretence for it. The fact that the man has made a noise which has not injured me or interfered with my comfort or enjoyment in any way, cannot deprive me of my right to the land, or interfere with my right to come to the Court when it does seriously interfere with my comfortable enjoyment.

THESIGER, L.J., : delivered the judgment of the Court as follows:

The Defendant in this case is the occupier, for the purpose of his business as a confectioner, of a house in Wigmore Street. In the rear of the house is a kitchen, and in that kitchen there are now, and have been for over twenty years, two large mortars in which the meat and other materials of the confectionery are pounded. The Plaintiff, who is a physician, is the occupier of a house in Wimpole Street, which until recently had a garden at the rear, the wall of which garden was a party-wall between the Plaintiff's and the Defendant's premises, and formed the back wall of the Defendant's kitchen. The Plaintiff has, however, recently built upon the site of the garden a consulting-room, one of the side walls of which is the wall just described. It has been proved that in the case of the mortars, before and at the time of action brought, a noise was caused which seriously inconvenienced the Plaintiff in the use of his consulting-room, and which, unless the Defendant had acquired a right to impose the inconvenience, would constitute an actionable nuisance. The Defendant contends that he had acquired the right, either at common Law or under the Prescription Act, by uninterrupted user for more than twenty years.

In deciding this question one more fact is necessary to be stated. Prior to the erection of the consulting-room no material annoyance or inconvenience was caused to the Plaintiff or to any previous occupier of the Plaintiff's house by what the Defendant did... Here then arises the objection to the acquisition by the Defendant of any easement. That which was done by him was in its nature such that it could not be physically interrupted; it could not at the same time be put a stop to by action. Can user which is neither preventible nor actionable found an easement? We think not... A man cannot, as a general rule, be said to consent to or acquiesce in the acquisition by his neighbour of an easement through an enjoyment of which he has no knowledge, actual or constructive, or which he contests and endeavours to interrupt, or which he temporarily licenses. It is a mere extension of the same notion, or rather it is a principle into which by strict analysis it may be resolved, to hold, that an enjoyment which a man cannot prevent raises no presumption of consent or acquiescence. Upon this principle it was decided in Webb v. Bird that currents of air blowing from a particular quarter of the compass, and in Chasemore v. Richards that subterranean water percolating through the strata in no known channels, could not be acquired as an easement by user....  The passage of light and air to your neighbour's windows may be physically interrupted by you, but gives you no legal grounds of complaint against him. The passage of water from his land on to yours may be physically interrupted, or may be treated as a trespass and made the ground of action for damages, or for an injunction, or both. Noise is similar to currents of air and the flow of subterranean and uncertain streams in its practical incapability of physical interruption, but it differs from them in its capability of grounding an action...  Until the noise, to take this case, became an actionable nuisance, which it did not at any time before the consulting-room was built, the basis of the presumption of the consent, viz., the power of prevention physically or by action, was never present.

It is said that if this principle is applied in cases like the present, and were carried out to its logical consequences, it would result in the most serious practical inconveniences, for a man might go—say into the midst of the tanneries of Bermondsey, or into any other locality devoted to a particular trade or manufacture of a noisy or unsavoury character, and, by building a private residence upon a vacant piece of land, put a stop to such trade or manufacture altogether. The case also is put of a blacksmith's forge built away from all habitations, but to which, in course of time, habitations approach. We do not think that either of these hypothetical cases presents any real difficulty. As regards the first, it may be answered that whether anything is a nuisance or not is a question to be determined, not merely by an abstract consideration of the thing itself, but in reference to its circumstances; what would be a nuisance in Belgrave Square would not necessarily be so in Bermondsey; and where a locality is devoted to a particular trade or manufacture carried on by the traders or manufacturers in a particular and established manner not constituting a public nuisance, Judges and juries would be justified in finding, and may be trusted to find, that the trade or manufacture so carried on in that locality is not a private or actionable wrong. As regards the blacksmith's forge, that is really an idem per idem case with the present. It would be on the one hand in a very high degree unreasonable and undesirable that there should be a right of action for acts which are not in the present condition of the adjoining land, and possibly never will be any annoyance or inconvenience to either its owner or occupier; and it would be on the other hand in an equally degree unjust, and, from a public point of view, inexpedient that the use and value of the adjoining land should, for all time and under all circumstances, be restricted and diminished by reason of the continuance of acts incapable of physical interruption, and which the law gives no power to prevent. . . . Individual cases of hardship may occur in the strict carrying out of the principle upon which we found our judgment, but the negation of the principle would lead even more to individual hardship, and would at the same time produce a prejudicial effect upon the development of land for residential purposes. The Master of the Rolls in the Court below took substantially the same view of the matter as ourselves and granted the relief which the Plaintiff prayed for, and we are of opinion that his order is right and should be affirmed, and that this appeal should be dismissed with costs.

MITCHELL v. HINES. 
Docket No. 31 

Supreme Court of Michigan 

305 Mich. 296; 9 N.W.2d 547; 1943 Mich. LEXIS 370 

Submitted. Calendar No. 42,317. 

Decided May 18, 1943.

Rehearing applied for by defendants Plybon and Heth denied June 30, 1943. 

HEADNOTES: [***1] 

1. PROCESS—STATUTES—MOTION TO QUASH. 

Where service of summons did not comply with statute in that original writ was not shown to defendant nor copy delivered to him, motion to quash service should have been granted (3 Comp. Laws 1929, § 14084). 

2. EQUITY—COSTS—SERVICE OF PROCESS. 

Suit in equity is dismissed as to defendant who had not been served with process in accordance with statutory requirements and who had not filed a general appearance, but without costs and without prejudice where such defendant had made an intentional attempt to hinder an officer in performing his duties as such conduct should not be condoned as a matter of public policy (3 Comp. Laws 1929, §§ 14084, 15435). 

n3. CONSTITUTIONAL LAW—INTERFERENCE WITH BUSINESS—NUISANCE. 

A person conducting a legitimate business has a right to do so without interference, providing such business is not so conducted as to constitute a nuisance. 

4. INJUNCTION—NUISANCE—PIGGERY—CHARACTER OF NEIGHBORHOOD. 

In suit by home owners to enjoin operation of nearby garbage fed piggery, fact that residential district had expanded so as to be in the immediate neighborhood of the piggery is [***2] immaterial as grounds of complaint would be the same if neighborhood were rural. 

5. NUISANCE—INJUNCTION—HEALTH—EVIDENCE. 

Where a board of health seeks to enjoin the conduct of a business as detrimental to public health, that detriment must be proved. 

6. NUISANCE—ABATEMENT—HEALTH. 

In suit to abate a private nuisance, it need not be shown that there is a detriment to health. 

7. NUISANCE—PIGGERY—EVIDENCE—ABATEMENT. 

Arguments that a court of equity may not enjoin an injury already perpetrated nor enjoin a mere threat or possibility of a future nuisance are not discussed in home owners' suit to enjoin conduct of nearby garbage-fed piggery where testimony clearly established a nuisance arising therefrom, that temporary partial abatement was due to weather conditions, and that nuisance was in existence at time of trial. 

8. INJUNCTION—NUISANCE—REMEDY. 

A court of equity is reluctant to bar the operation of a lawful business and will not do so if a remedy may be applied to the nuisance incidental thereto. 

9. INJUNCTION—NUISANCE—GARBAGE-FED PIGGERY. 

Operation of large-scale garbage-fed piggery is enjoined at suit of nearby [***3] home owners where testimony clearly established a nuisance and no method of feeding garbage to pigs on a commercial scale that will not constitute a nuisance is disclosed. 

Defects of process as affecting jurisdiction of court, see Restatement, Judgments, § 8, comment b; common-law requirements as to service of process, see § 14, comment b; proper methods of service, see § 15, comment d, 

SYLLABUS: Appeal from Oakland; Holland (H. Russel), J. Submitted April 9, 1943. (Docket No. 31, Calendar No. 42,317.) Decided May 18, 1943. Rehearing applied for by defendants Plybon and Heth denied June 30, 1943. 

Bill by Almeron J. Mitchell and other property owners against George Hines, Bashie Plybon and Clarence Heth to abate a nuisance. Decree for plaintiffs. Defendants appeal. Reversed as to defendant Hines; affirmed as to other defendants. 

COUNSEL: Claude E. Morrow and David E. Kull, for plaintiffs. 

Earl N. Nash and Benjamin Marcus, for defendants. 

OPINION BY: NORTH, J. 

OPINION: [*297] [**548] NORTH, J. This is an action to enjoin defendants from operating a piggery on a farm located in Southfield township in Oakland county. The defendants are Clarence Heth, owner [***4] of the farm; Bashine Plybon, renter and operator of the farm; and George Hines, who lives on the farm, but who apparently is only involved herein because he was engaged in collecting and transporting garbage to the farm. The plaintiffs are various owners of residential properties in Beverly Hills, a residential [*298] section of single homes ranging in price from $10,000 to $25,000 and located in the general vicinity of the Heth farm. 

The record shows that the defendant Mrs. Plybon has operated a piggery on the farm, and since 1935 has fed the pigs on garbage collected from various nearby cities. The number of pigs ranged from about 200 in 1935 to about 400 in 1940-1941. The practice was to feed the garbage to the pigs in an open field and later to plow under the unconsumed portion. In the field there was a metal container into which all dead animals collected with the garbage were supposed to be thrown. From September, 1940, to September, 1941, garbage was hauled to the farm from the city of Ferndale, and apparently the Ferndale garbage haulers dumped the garbage and dead animals anywhere in the field. A revolting odor resulted, particularly in warm weather. 

The plaintiffs [***5] and their witnesses testified that during the winter months the odors emanating from the piggery were not noticeable but that the odors particularly during the spring, summer, and fall of 1941 were so revolting as to greatly impair the enjoyment of their homes. Several witnesses testified that the objectionable odors were recurring in the spring of 1942 at the time of the trial. 

Mrs. Skelton has owned and at various intervals has lived on her property about 20 years. The other plaintiffs have lived in their present residences from one to four years prior to 1940, and their witnesses from 1 to 21 years prior to 1940. The odors complained of were not noticed or did not become objectionable until the summer of 1940. Several of the plaintiffs' witnesses gave graphic descriptions [**549] of the odors and the deleterious effect of those odors on the witnesses. 

After hearing proof, the trial court held the condition on the Heth farm giving rise to the noxious [*299] odors constituted a nuisance, that the recent abatement of the nuisance was due to the temperature of winter weather, that the plaintiffs suffered a continuing damage both as to the diminution of property values [***6] and as to the enjoyment of their homes as a result of the nuisance; and the court entered a decree restraining the defendants from purchasing, collecting, or acquiring garbage and hauling and transporting or causing "to be hauled or transported the same on the premises here involved; and from feeding the same to hogs upon said premises or allowing said garbage to be upon the premises." 

The defendant cites 30 reasons and grounds for appeal—which can be reduced to two principal questions: Was there a valid service of process on defendant Hines; and was the court in error in granting the injunction? These questions will be considered in order. 

In August, 1941, the plaintiffs filed suit, and defendants Plybon and Heth were duly served with process. On October 16, 1941, a return of service of alias summons was filed showing personal service on defendant Hines by one Lloyd Leaym. On November 10, 1941, Hines' default for failure to appear was taken and on November 29th defendant Hines appeared specially and moved to set aside the default and quash service of process on him. The court entered an order denying motion to quash service, set aside the default, ordered plaintiff to [***7] file security for costs as to defendant Hines and granted Hines 15 days to appear and answer. Hines, however, did not file a general appearance. Thereafter Hines filed an application for leave to appeal to the Supreme Court which was denied. Subsequently Hines filed an answer, expressly reserving, however, the right to assign error on the trial court's denial of his motion to quash service. 

 [*300] In support of his motion to quash, Hines filed three affidavits besides his own to the effect that on the day of the claimed service, he was not on the farm premises. In support of the service, Constable Lloyd Leaym made affidavit that he saw Hines in the yard at the farm and drove his car into the yard; that Leaym jumped out of his car to talk to Hines, but Hines ran to the house; Leaym called to Hines and pursued him to the house, but Hines reached the house first and closed the door; later defendant Plybon came to the door and said Hines was using the telephone and refused Leaym admittance; after about 10 minutes, during which Leaym was called names by defendant Plybon, Leaym threw the summons and bill of complaint into the kitchen and said, "True seal of the court" as he showed [***8] the original summons, evidently to Mrs. Plybon. 

The method of making service of a summons is controlled by statute. 3 Comp. Laws 1929, § 14084 (Stat. Ann. § 27.751), provides: "Writs of summons at law and in chancery, shall be served by showing the original writ to the defendant and delivering to him a copy thereof." The attempted service by Constable Leaym did not comply with the statutory requirement. By the constable's own affidavit it appears that the original writ was not shown to Hines, nor was a copy delivered to him. The motion to quash the service should have been granted by the trial court. However, we do not view with favor the action of defendant Hines in avoiding the process server, as described by constable Leaym. It is apparent that there was an intentional attempt to hinder an officer in performing his duties. Such conduct should not be condoned as a matter of public policy. As the granting of costs in an equity case is discretionary (3 Comp. Laws 1929, § 15435 [Stat. Ann. § 27.2524]), the suit will be dismissed [*301] as to defendant Hines, but without costs and without prejudice. 

The feeding of garbage to pigs is not a new custom nor are the [***9] premises where pigs are kept usually odorless. Unquestionably the defendants have a right to carry on their business of raising pigs without interference, providing such a business is not so conducted as to constitute a nuisance. To so conduct a piggery on a large scale is difficult, if not impossible, even when great care is taken and the most advanced methods are used in disposing of the remainder of the garbage. See Trowbridge v. City of Lansing, 237 Mich. 402 (50 A.L.R. 1014). In the Trowbridge Case, various engineers and professors cooperated with the defendant city of Lansing in an effort to abate the nuisance, but the results were so negative that this [**550] Court affirmed the decree of the circuit court granting the plaintiffs therein relief. 

The record shows that we do not have here a case where newcomers have moved into an unpleasant neighborhood and seek to change the neighborhood, but rather we have a case where for some years the piggery was conducted on a small scale and was not objectionable. Then, either the increased size of the piggery or the condition of the fields through the continued dumping of garbage thereon, or both, created such odors [***10] that this suit resulted. The fact that the plaintiffs are home owners and that a residential district has expanded so that it is now in the immediate neighborhood of the piggery is not arguable. If the plaintiffs were farmers in a rural community and such a condition existed on an adjacent farm, they would still have grounds for complaint. 

Where a board of health institutes an action on the basis that the business is detrimental to public [*302] health, that detriment must of course be proved. Township of Kalamazoo v. Kalamazoo Garbage Co., 229 Mich. 263; Township of Kalamazoo v. Lee, 228 Mich. 117; Charlotte Board of Health v. Santee, 224 Mich. 182. However, detriment to health need not be proved to show a private nuisance. Trowbridge v. City of Lansing, supra. 

The defendant argues that a court of equity may not enjoin an injury already perpetrated, nor may a court of equity enjoin a mere threat or possibility of a future nuisance. These arguments need not be discussed as the testimony is clear that there was a nuisance, that its temporary partial abatement was due to weather conditions, and that the nuisance was in existence at the time [***11] of the trial. 

The court of equity is reluctant to bar the operation of a lawful business and will not do so if a remedy may be applied to the nuisance incidental thereto. However, tests do not show any satisfactory means of carrying on a large-scale garbage-feeding piggery. Trowbridge v. City of Lansing, supra. No method of feeding garbage to pigs on a commercial scale, as is here the case, in a manner that will not constitute a nuisance has been disclosed by the proof. 

Decree is affirmed as to defendants Heth and Plybon, with costs to the plaintiffs. 

BOYLES, C.J., and CHANDLER, STARR, WIEST, BUTZEL, BUSHNELL, and SHARPE, JJ., concurred.
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Action to enjoin owners from continuing with construction of fourteen-story addition to their hotel on a beach facing the Atlantic Ocean. The Circuit Court, Dade County, Robert H. Anderson, J., entered an order temporarily enjoining owners from continuing with the construction and they appealed. The District Court of Appeal held that where a structure serves a useful and beneficial purpose, it does not give rise to a cause of action, either for damages or for an injunction under the maxim sic utere tuo ut alienum non laedas, even though it causes injury to another by cutting off the light and air and interfering with the view that would otherwise be available over adjoining land in its natural state, regardless of the fact that the structure may have been erected partly for spite.

Reversed with directions.

COUNSEL: [**1] 

Sibley, Grusmark, Barkdull & King, Miami Beach, for appellants. 

Anderson & Nadeau, Miami, for appellee. 

OPINION: [*358] PER CURIAM. 

This is an interlocutory appeal from an order temporarily enjoining the appellants from continuing with the construction of a fourteen-story addition to the Fontainebleau Hotel, owned and operated by the appellants. Appellee, plaintiff below, owns the Eden Roc Hotel, which was constructed in 1955, about a year after the Fontainebleau, and adjoins the Fontainebleau on the north. Both are luxury hotels, facing the Atlantic Ocean. The proposed addition to the Fontainebleau is being constructed twenty feet from its north property line, 130 feet from the mean high water mark of the Atlantic Ocean, and 76 feet 8 inches from the ocean bulkhead line. The 14-story tower will extend 160 feet above grade in height and is 416 feet long from east to west. During the winter months, from around two o'clock in the afternoon for the remainder of the day, the shadow of the addition will extend over the cabana, swimming pool, and sunbathing areas of the Eden Roc, which are located in the southern portion of its property. 

In this action, plaintiff-appellee [**2] sought to enjoin the defendants-appellants from proceeding with the construction of the addition to the Fontainebleau (it appears to have been roughly eight stories high at the time suit was filed), alleging that the construction would interfere with the light and air on the beach in front of the Eden Roc and cast a shadow of such size as to render the beach wholly unfitted for the use and enjoyment of its guests, to the irreparable injury of the plaintiff; further, that the construction of such addition on the north side of defendants' property, rather than the south side, was actuated by malice and ill will on the part of the defendants' president toward the plaintiff's president; and that the construction was in violation of a building ordinance requiring a 100-foot setback from the ocean. It was also alleged that the construction would interfere with the easements of light and air enjoyed by plaintiff and its predecessors in title for more than twenty years and "impliedly granted by virtue of the acts of the plaintiff's predecessors in title, as well as under the common law and the express recognition of such rights by virtue of Chapter 9837, Laws of Florida 1923 ...." Some [**3] attempt was also made to allege an easement by implication in favor of the plaintiff's property, as the dominant, and against the defendants' property, as the servient, tenement.

 [*359] The defendants' answer denied the material allegations of the complaint, pleaded laches and estoppel by judgment. 

The chancellor heard considerable testimony on the issues made by the complaint and the answer and, as noted, entered a temporary injunction restraining the defendants from continuing with the construction of the addition. His reason for so doing was stated by him, in a memorandum opinion, as follows: 

"In granting the temporary injunction in this case the Court wishes to make several things very clear. The ruling is not based on any alleged presumptive title nor prescriptive right of the plaintiff to light and air nor is it based on any deed restrictions nor recorded plats in the title of the plaintiff nor of the defendant nor of any plat of record. It is not based on any zoning ordinance nor on any provision of the building code of the City of Miami Beach nor on the decision of any court, nisi prius or appellate. It is based solely on the proposition that no one has a right [**4] to use his property to the injury of another. In this case it is clear from the evidence that the proposed use by the Fontainebleau will materially damage the Eden Roc. There is evidence indicating that the construction of the proposed annex by the Fontainebleau is malicious or deliberate for the purpose of injuring the Eden Roc, but it is scarcely sufficient, standing alone, to afford a basis for equitable relief." 

This is indeed a novel application of the maxim sic utere tuo ut alienum non laedas . This maxim does not mean that one must never use his own property in such a way as to do any injury to his neighbor. Beckman v. Marshall, Fla.1956, 85 So.2d 552. It means only that one must use his property so as not to injure the lawful rights of another. Cason v. Florida Power Co., 74 Fla. 1, 76 So. 535, L.R.A. 1918A, 1034. In Reaver v. Martin Theatres, Fla.1951, 52 So.2d 682, 683, 25 A.L.R.2d 1451, under this maxim, it was stated that "it is well settled that a property owner may put his own property to any reasonable and lawful use, so long as he does not thereby deprive the adjoining landowner of any right of enjoyment of his property which is recognized and protected [**5] by law, and so long as his use is not such a one as the law will pronounce a nuisance." [Emphasis supplied.] 

No American decision has been cited, and independent research has revealed none, in which it has been held that - in the absence of some contractual or statutory obligation - a landowner has a legal right to the free flow of light and air across the adjoining land of his neighbor. Even at common law, the landowner had no legal right, in the absence of an easement or uninterrupted use and enjoyment for a period of 20 years, to unobstructed light and air from the adjoining land... Blumberg v. Weiss, 1941, 129 N.J.Eq. 34, 17 A.2d 823; 1 Am.Jur., Adjoining Landowners, § 51. And the English doctrine of "ancient lights" has been unanimously repudiated in this country... 1 Am.Jur., Adjoining Landowners, § 49, p. 533; Lynch v. Hill, 1939, 24 Del.Ch. 86, 6 A.2d 614, overruling Clawson v. Primrose, 4 Del.Ch. 643. 

There being, then, no legal right to the free flow of light and air from the adjoining land, it is universally held that where a structure serves a useful and beneficial purpose, it does not give rise to a cause of action, either for damages or for an injunction under [**6] the maxim sic utere tuo ut alienum non laedas, even though it causes injury to another by cutting off the light and air and interfering with the view that would otherwise be available over adjoining land in its natural state, regardless of the fact that the structure may have been erected partly for spite...

 See the cases collected in the annotation in 133 A.L.R. at pp. 701 et seq.; 1 Am.Jur., Adjoining Landowners, § 54, p. 536; Taliaferro v. Salyer, [*360] 1958, 162 Cal.App.2d 685, 328 P.2d 799; Musumeci v. Leonardo, 1950, 77 R.I. 255, 75 A.2d 175; Harrison v. Langlinais, Tex. Civ.App.1958, 312 S.W.2d 286; Granberry v. Jones, 1949, 188 Tenn. 51, 216 S.W.2d 721; Letts v. Kessler, 1896, 54 Ohio St. 73, 42 N.E. 765; Kublitsky v. Zimnoch, 1950, 196 Md. 504, 77 A.2d 14; Southern Advertising Co. v. Sherman, Tenn.App.1957, 308 S.W.2d 491. 

We see no reason for departing from this universal rule. If, as contended on behalf of plaintiff, public policy demands that a landowner in the Miami Beach area refrain from constructing buildings on his premises that will cast a shadow on the adjoining premises, an amendment of its comprehensive planning and zoning ordinance, applicable to [**7] the public as a whole, is the means by which such purpose should be achieved. (No opinion is expressed here as to the validity of such an ordinance, if one should be enacted pursuant to the requirements of law. Cf. City of Miami Beach v. State ex rel. Fontainebleau Hotel Corp., Fla.App.1959, 108 So.2d 614, 619; certiorari denied, Fla.1959, 111 So.2d 437.) But to change the universal rule—and the custom followed in this state since its inception —that adjoining landowners have an equal right under the law to build to the line of their respective tracts and to such a height as is desired by them (in in absence, of course, of building restrictions or regulations) amounts, in our opinion, to judicial legislation. As stated in Musumeci v. Leonardo, supra [77 R.I. 255, 75 A.2d 177], "So use your own as not to injure another's property is, indeed, a sound and salutary principle for the promotion of justice, but it may not and should not be applied so as gratuitously to confer upon an adjacent property owner incorporeal rights incidental to his ownership of land which the law does not sanction." 

...

We have also considered whether the order here reviewed may be sustained upon any other [**8] reasoning, conformable to and consistent with the pleadings, regardless of the erroneous reasoning upon which the order was actually based. See McGregor v. Provident Trust Co. of Philadelphia, 119 Fla. 718, 162 So. 323. We have concluded that it cannot. 

The record affirmatively shows that no statutory basis for the right sought to be enforced by plaintiff exists. The so-called Shadow Ordinance enacted by the City of Miami Beach at plaintiff's behest was held invalid in City of Miami Beach v. State ex rel. Fontainebleau Hotel Corp., supra. It also affirmatively appears that there is no possible basis for holding that plaintiff has an easement for light and air, either express or implied, across defendants' property, nor any prescriptive right thereto - even if it be assumed, arguendo, that the common-law right of prescription as to "ancient lights" is in effect in this state. And from what we have said heretofore in this opinion, it is perhaps superfluous to add that we have no desire to dissent from the unanimous holding in this country repudiating the English doctrine of ancient lights. 

The only other possible basis - and, in fact, the only one insisted upon by plaintiff [**9] in its brief filed here, other than its reliance upon the law of private nuisance as expressed in the maxim sic utere tuo ut alienum non laedas - for the order here reviewed is the alleged violation by defendants of the setback line prescribed by ordinance. The plaintiff argues that the ordinance applicable to the Use District in which plaintiff's and defendants' properties are located, prescribing "a front yard having a depth of not less than one hundred (100) feet, measured from the ocean, ...," should be and has been interpreted by the City's zoning inspector as requiring a setback of 100 feet from an established ocean bulkhead line. As noted above, the addition to the Fontainebleau is set back only 76 feet 8 inches from the ocean bulkhead line, although it is 130 feet from the ocean measured from the mean high water mark.

 [*361] While the chancellor did not decide the question of whether the setback ordinance had been violated, it is our view that, even if there was such a violation, the plaintiff would have no cause of action against the defendants based on such violation. The application of simple mathematics to the sun studies filed in evidence by plaintiff [**10] in support of its claim demonstrates conclusively that to move the existing structure back some 23 feet from the ocean would make no appreciable difference in the problem which is the subject of this controversy. Cf. Taliaferro v. Salyer, supra. The construction of the 14-story addition is proceeding under a permit issued by the city pursuant to the mandate of this court in City of Miami Beach v. State ex rel. Fontainebleau Hotel Corp., supra, which permit authorizes completion of the 14-story addition according to a plan showing a 76-foot setback from the ocean bulkhead line. Moreover, the plaintiff's objection to the distance of the structure from the ocean appears to have been made for the first time in the instant suit, which was filed almost a year after the beginning of the construction of the addition, at a time when it was roughly eight stories in height, representing the expenditure by defendants of several million dollars. In these circumstances, it is our view that the plaintiff has stated no cause of action for equitable relief based on the violation of the ordinance - assuming, arguendo, that there has been a violation. 

Since it affirmatively appears that the plaintiff [**11] has not established a cause of action against the defendants by reason of the structure here in question, the order granting a temporary injunction should be and it is hereby reversed with directions to dismiss the complaint. 

Reversed with directions. 

HORTON, C.J., and CARROLL, CHAS., J., and CABOT, TED, Associate Judge concur. 
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PRIOR HISTORY: [***1] 

Boomer v. Atlantic Cement Co., 30 A D 2d 480. 

Meilak v. Atlantic Cement Co., 31 A D 2d 578. See, also, 30 A D 2d 254. 

Appeals, by permission of the Court of Appeals, from orders of the Appellate Division of the Supreme Court in the Third Judicial Department, entered November 8, 1968, in the first above-entitled actions, and November 25, 1968, in the second above-entitled action, which unanimously affirmed judgments of the Supreme Court, entered in Albany County upon a decision of the court at a Trial Term (R. Waldron Herzberg, J.; opinion 55 Misc 2d 1023) which, in actions for (1) an injunction restraining defendant Atlantic Cement Company from emitting dust and raw materials and conducting excessive blasting in operating its plant in the Town of Coeymans, in such a manner as to constitute a nuisance upon plaintiffs' lands, buildings and equipment, and (2) damages sustained as a result of the nuisance so created, awarded damages to plaintiffs for the loss of rental or usable value sustained but refused to grant the injunctive relief sought by them. 

DISPOSITION: In each action: Order reversed, without costs, and the case remitted to Supreme Court, Albany County, for further [***2] proceedings in accordance with the opinion herein. 

HEADNOTES: 

Nuisance—injunction—grant of injunction conditioned upon payment of permanent damage—plaintiffs are entitled to enjoin operation of cement plant found to be nuisance causing damage to plaintiffs' properties—since injunction would close plant at once, court conditions injunction on payment to plaintiffs of permanent damages, with provision in judgment that acceptance of permanent damages shall be compensation for servitude on land. 

1. The operation of defendant's cement plant having been found to be a nuisance and to cause substantial damage to plaintiffs' properties from dirt, smoke and vibration emanating from the plant, plaintiffs are entitled to an injunction. 

2. The granting of an injunction would result in the closing down of defendant's plant at once. Defendant's investment in the plant exceeds $45,000,000 and over 300 people are employed. To avoid such result, the injunction should be conditioned upon the payment to plaintiffs of permanent damages which would compensate them for the total economic loss to their property present and future caused by defendant's operations. There should be a provision [***3] in the judgment that the payment by defendant and the acceptance by plaintiffs of permanent damages shall be compensation for a servitude on the land. 

COUNSEL: E. David Duncan for appellants in first above-entitled actions. I. The trial court, as well as the Appellate Division, erred as a matter of law by depriving plaintiffs of their property rights when the courts failed to grant an injunction against the nuisances created by The Atlantic Cement Company, Inc. ( Campbell v. Seaman, 63 N. Y. 568; Whalen v. Union Bag & Paper Co., 208 N. Y. 1; Strobel v. Kerr Salt Co., 164 N. Y. 303; Stowers v. Gilbert, 156 N. Y. 600; Pappenheim v. Metropolitan El. Ry. Co., 128 N. Y. 436; Hulbert v. California Portland Cement Co., 161 Cal. 239; McCann v. Chasm Power Co., 211 N. Y. 301; Forstmann v. Joray Holding Co., 244 N. Y. 22; Howland v. Union Bag & Paper Corp., 156 Misc. 507; Wormser v. Brown, 149 N. Y. 163.) II. The trial court and Appellate Division in our instant cases have devised a new "economic utility doctrine", which if left unchallenged will leave in jeopardy the rights of small property owners throughout the [***4] State of New York. III. The trial court and the Appellate Division erred in their decision by leaving plaintiffs with an inadequate remedy at law, which results in a multiplicity of suits. ( Campbell v. Seaman, 63 N. Y. 568; Henderson v. New York Cent. R. R. Co., 78 N. Y. 423; Madison Ave. Baptist Church v. Baptist Church in Oliver St., 73 N. Y. 82.) IV. The lower courts erroneously based their limitation on the scope of damages that could be awarded. ( Uline v. New York Cent. & Hudson Riv. R. R. Co., 101 N. Y. 98; Francis v. Schoellkopf, 53 N. Y. 152; Henderson v. New York Cent. R. R. Co., 78 N. Y. 423.) V. The temporary damages granted by the trial court to plaintiffs were inadequate. ( Reisert v. City of New York, 174 N. Y. 196; Bates v. Holbrook, 89 App. Div. 548; Bohan v. Port Jervis Gaslight Co., 122 N. Y. 18.) VI. The reasonable market value of the real property of plaintiffs and of the business known as the Coach House Restaurant as well as the permanent damage found by the trial court were grossly inadequate as a matter of law. 

Daniel H. Prior, Jr. and John J. Biscone for appellants in second [***5] above-entitled action. I. It was error of law for the trial court and the Appellate Division to deny a permanent injunction to plaintiffs. ( Forstmann v. Joray Holding Co., 244 N. Y. 22; Howland v. Union Bag & Paper Corp., 156 Misc. 507; McCann v. Chasm Power Co., 211 N. Y. 301; Squaw Is. Frgt. Term. Co. v. City of Buffalo, 246 App. Div. 472; Whalen v. Union Bag & Paper Co., 208 N. Y. 1; Spano v. Perini Corp., 25 N Y 2d 11; Hay v. Cohoes Co., 2 N Y 159.) II. The trial court and the Appellate Division, by its affirmance, erroneously held that plaintiffs' damages were limited to loss of rental value. ( Uline v. New York Cent. & Hudson Riv. R. R. Co., 101 N. Y. 98; Francis v. Schoellkopf, 53 N. Y. 152; Hoffman v. Edison Elec. Illuminating Co., 87 App. Div. 371; Henderson v. New York Cent. R. R. Co., 78 N. Y. 423; Kilbourne v. Board of Supervisors of Sullivan County, 137 N. Y. 170; Campbell v. Seaman, 63 N. Y. 568; Baumann v. City of New York, 180 App. Div. 498.) 

Thomas F. Tracy and Frank J. Warner, Jr. for respondent. I. The appeals should be dismissed since they [***6] do not raise any questions which are reviewable by this court. ( Matter of Seagram & Sons v. Tax Comm. of City of N. Y., 14 N Y 2d 314; Bethlehem Steel Co. v. Turner Constr. Co., 2 N Y 2d 456; St. Agnes Cemetery v. State of New York, 3 N Y 2d 37; Zipprich v. Smith Trucking Co., 2 N Y 2d 177; Serano v. New York Cent. & Hudson Riv. R. R. Co., 188 N. Y. 156; Dimon v. New York Cent. & Hudson Riv. R. R. Co., 173 N. Y. 356; Flagg v. Nichols, 307 N. Y. 96; Caponigri v. Altieri, 165 N. Y. 255.) II. The trial court properly found that a permanent injunction should not be granted. ( Bentley v. Empire Portland Cement Co., 48 Misc. 457; Canfield v. Quayle, 170 Misc. 621; Andrews v. Perry, 127 Misc. 320; Strobel v. Kerr Salt Co., 164 N. Y. 303; Whalen v. Union Bag & Paper Co., 208 N. Y. 1.) III. The rule of damages applied by the trial court and the Appellate Division was correct. ( Uline v. New York Cent. & Hudson Riv. R. R. Co., 101 N. Y. 98; Henderson v. New York Cent. R. R. Co., 78 N. Y. 423; Williams v. New York Cent. R. R. Co., 16 N. Y. 97; Pappenheim v. [***7] Metropolitan El. Ry. Co., 128 N. Y. 436; Lynch v. Metropolitan El. Ry. Co., 129 N. Y. 274; Westphal v. City of New York, 177 N. Y. 140; Ferguson v. Village of Hamburg, 272 N. Y. 234; Jamaica Sav. Bank v. M. S. Investing Co., 274 N. Y. 215.) IV. The questions of damages, including their adequacy, was properly determined in the court below. ( Fitzgerald v. New York Cent. R. R. Co., 215 App. Div. 1; Jamaica Sav. Bank v. M. S. Investing Co., 274 N. Y. 215; Uline v. New York Cent. & Hudson Riv. R. R. Co., 101 N. Y. 98; Francis v. Schoellkopf, 53 N. Y. 152; Hoffman v. Edison Elec. Illuminating Co., 87 App. Div. 371; Tubiola v. Baker, 225 App. Div. 420; Matter of Sebring, 238 App. Div. 281.) 

JUDGES: Chief Judge Fuld and Judges Burke and Scileppi concur with Judge Bergan; Judge Jasen dissents in part and votes to reverse in a separate opinion; Judges Breitel and Gibson taking no part. 

OPINION BY: BERGAN 

OPINION: [*222] [**871] Defendant operates a large cement plant near Albany. These are actions for injunction and damages by neighboring land owners alleging injury to property from dirt, [***8] smoke and vibration emanating from the plant. A nuisance has been found after trial, temporary damages have been allowed; but an injunction has been denied. 

The public concern with air pollution arising from many sources in industry and in transportation is currently accorded ever wider recognition accompanied by a growing sense of responsibility in State and Federal Governments to control it. Cement plants are obvious sources of air pollution in the neighborhoods where they operate. 

But there is now before the court private litigation in which individual property owners have sought specific relief from a single plant operation. The threshold question raised by the division of view on this appeal is whether the court should resolve the litigation between the parties now before it as equitably as seems possible; or whether, seeking promotion of the general public welfare, it should channel private litigation into broad public objectives. 

A court performs its essential function when it decides the rights of parties before it. Its decision of private controversies may sometimes greatly affect public issues. Large questions of law are often resolved by the manner in which private [***9] litigation is decided. But this is normally an incident to the court's main function to settle controversy. It is a rare exercise of judicial power to use a decision in private litigation as a purposeful mechanism to achieve direct public objectives greatly beyond the rights and interests before the court. 

Effective control of air pollution is a problem presently far from solution even with the full public and financial powers of government. In large measure adequate technical procedures are yet to be developed and some that appear possible may be economically impracticable.

 [*223] It seems apparent that the amelioration of air pollution will depend on technical research in great depth; on a carefully balanced consideration of the economic impact of close regulation; and of the actual effect on public health. It is likely to require massive public expenditure and to demand more than any local community can accomplish and to depend on regional and interstate controls. 

A court should not try to do this on its own as a by-product of private litigation and it seems manifest that the judicial establishment is neither equipped in the limited nature of any judgment it can pronounce [***10] nor prepared to lay down and implement an effective policy for the elimination of air pollution. This is an area beyond the circumference of one private lawsuit. It is a direct responsibility for government and should not thus be undertaken as an incident to solving a dispute between property owners and a single cement plant—one of many—in the Hudson River valley. 

The cement making operations of defendant have been found by the court at Special Term to have damaged the nearby [**872] properties of plaintiffs in these two actions. That court, as it has been noted, accordingly found defendant maintained a nuisance and this has been affirmed at the Appellate Division. The total damage to plaintiffs' properties is, however, relatively small in comparison with the value of defendant's operation and with the consequences of the injunction which plaintiffs seek. 

The ground for the denial of injunction, notwithstanding the finding both that there is a nuisance and that plaintiffs have been damaged substantially, is the large disparity in economic consequences of the nuisance and of the injunction. This theory cannot, however, be sustained without overruling a doctrine [***11] which has been consistently reaffirmed in several leading cases in this court and which has never been disavowed here, namely that where a nuisance has been found and where there has been any substantial damage shown by the party complaining an injunction will be granted. 

The rule in New York has been that such a nuisance will be enjoined although marked disparity be shown in economic consequence between the effect of the injunction and the effect of the nuisance. 

 [*224] The problem of disparity in economic consequence was sharply in focus in Whalen v. Union Bag & Paper Co. (208 N. Y. 1). A pulp mill entailing an investment of more than a million dollars polluted a stream in which plaintiff, who owned a farm, was "a lower riparian owner". The economic loss to plaintiff from this pollution was small. This court, reversing the Appellate Division, reinstated the injunction granted by the Special Term against the argument of the mill owner that in view of "the slight advantage to plaintiff and the great loss that will be inflicted on defendant" an injunction should not be granted (p. 2). "Such a balancing of injuries cannot be justified by the circumstances of this case", [***12] Judge Werner noted (p. 4). He continued: "Although the damage to the plaintiff may be slight as compared with the defendant's expense of abating the condition, that is not a good reason for refusing an injunction" (p. 5). 

Thus the unconditional injunction granted at Special Term was reinstated. The rule laid down in that case, then, is that whenever the damage resulting from a nuisance is found not "unsubstantial", viz., $100 a year, injunction would follow. This states a rule that had been followed in this court with marked consistency (McCarty v. Natural Carbonic Gas Co., 189 N. Y. 40; Strobel v. Kerr Salt Co., 164 N. Y. 303; Campbell v. Seaman, 63 N. Y. 568). 

There are cases where injunction has been denied. McCann v. Chasm Power Co. (211 N. Y. 301) is one of them. There, however, the damage shown by plaintiffs was not only unsubstantial, it was non-existent. Plaintiffs owned a rocky bank of the stream in which defendant had raised the level of the water. This had no economic or other adverse consequence to plaintiffs, and thus injunctive relief was denied. Similar is the basis for denial of injunction in Forstmann v. [***13] Joray Holding Co. (244 N. Y. 22) where no benefit to plaintiffs could be seen from the injunction sought (p. 32). Thus if, within Whalen v. Union Bag & Paper Co. (supra) which authoritatively states the rule in New York, the damage to plaintiffs in these present cases from defendant's cement plant is "not unsubstantial", an injunction should follow. 

Although the court at Special Term and the Appellate Division held that injunction should be denied, it was found that plaintiffs [*225] had been damaged in various specific amounts up to the time of the trial and damages to the respective plaintiffs were awarded for those amounts. The effect of this was, injunction having been denied, plaintiffs could maintain successive actions [**873] at law for damages thereafter as further damage was incurred. 

The court at Special Term also found the amount of permanent damage attributable to each plaintiff, for the guidance of the parties in the event both sides stipulated to the payment and acceptance of such permanent damage as a settlement of all the controversies among the parties. The total of permanent damages to all plaintiffs thus found was $185,000. This [***14] basis of adjustment has not resulted in any stipulation by the parties. 

This result at Special Term and at the Appellate Division is a departure from a rule that has become settled; but to follow the rule literally in these cases would be to close down the plant at once. This court is fully agreed to avoid that immediately drastic remedy; the difference in view is how best to avoid it.[FN] 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

[FN: Respondent's investment in the plant is in excess of $45,000,000. There are over 300 people employed there.] 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - 

One alternative is to grant the injunction but postpone its effect to a specified future date to give opportunity for technical advances to permit defendant to eliminate the nuisance; another is to grant the injunction conditioned on the payment of permanent damages to plaintiffs which would compensate them for the total economic loss to their property present and future caused by defendant's operations. For reasons which will be developed the court chooses the latter alternative.

If the injunction [***15] were to be granted unless within a short period—e.g., 18 months—the nuisance be abated by improved methods, there would be no assurance that any significant technical improvement would occur. 

The parties could settle this private litigation at any time if defendant paid enough money and the imminent threat of closing the plant would build up the pressure on defendant. If there were no improved techniques found, there would inevitably be applications to the court at Special Term for extensions of time to perform on showing of good faith efforts to find such techniques. 

Moreover, techniques to eliminate dust and other annoying by-products of cement making are unlikely to be developed by [*226] any research the defendant can undertake within any short period, but will depend on the total resources of the cement industry Nationwide and throughout the world. The problem is universal wherever cement is made. 

For obvious reasons the rate of the research is beyond control of defendant. If at the end of 18 months the whole industry has not found a technical solution a court would be hard put to close down this one cement plant if due regard be given to equitable principles. [***16] 

On the other hand, to grant the injunction unless defendant pays plaintiffs such permanent damages as may be fixed by the court seems to do justice between the contending parties. All of the attributions of economic loss to the properties on which plaintiffs' complaints are based will have been redressed. 

The nuisance complained of by these plaintiffs may have other public or private consequences, but these particular parties are the only ones who have sought remedies and the judgment proposed will fully redress them. The limitation of relief granted is a limitation only within the four corners of these actions and does not foreclose public health or other public agencies from seeking proper relief in a proper court. 

It seems reasonable to think that the risk of being required to pay permanent damages to injured property owners by cement plant owners would itself be a reasonable effective spur to research for improved techniques to minimize nuisance.

 [**874] The power of the court to condition on equitable grounds the continuance of an injunction on the payment of permanent damages seems undoubted. (See, e.g., the alternatives considered in McCarty v. Natural Carbonic [***17] Gas Co., supra, as well as Strobel v. Kerr Salt Co., supra.) 

The damage base here suggested is consistent with the general rule in those nuisance cases where damages are allowed. "Where a nuisance is of such a permanent and unabatable character that a single recovery can be had, including the whole damage past and future resulting therefrom, there can be but one recovery" (66 C. J. S., Nuisances, § 140, p. 947). It has been said that permanent damages are allowed where the loss recoverable would obviously be small as compared with the cost of removal of the nuisance (Kentucky-Ohio Gas Co. v. Bowling, 264 Ky. 470, 477). 

 [*227]The present cases and the remedy here proposed are in a number of other respects rather similar to Northern Indiana Public Serv. Co. v. Vesey (210 Ind. 338) decided by the Supreme Court of Indiana. The gases, odors, ammonia and smoke from the Northern Indiana company's gas plant damaged the nearby Vesey greenhouse operation. An injunction and damages were sought, but an injunction was denied and the relief granted was limited to permanent damages "present, past, and future" (p. 371). 

Denial of injunction was [***18] grounded on a public interest in the operation of the gas plant and on the court's conclusion "that less injury would be occasioned by requiring the appellant [Public Service] to pay the appellee [Vesey] all damages suffered by it... than by enjoining the operation of the gas plant; and that the maintenance and operation of the gas plant should not be enjoined" (p. 349). 

The Indiana Supreme Court opinion continued: "When the trial court refused injunctive relief to the appellee upon the ground of public interest in the continuance of the gas plant, it properly retained jurisdiction of the case and awarded full compensation to the appellee. This is upon the general equitable principle that equity will give full relief in one action and prevent a multiplicity of suits" (pp. 353-354). 

It was held that in this type of continuing and recurrent nuisance permanent damages were appropriate. See, also, City of Amarillo v. Ware (120 Tex. 456) where recurring overflows from a system of storm sewers were treated as the kind of nuisance for which permanent depreciation of value of affected property would be recoverable. 

There is some parallel to the conditioning of an injunction [***19] on the payment of permanent damages in the noted "elevated railway cases" (Pappenheim v. Metropolitan El. Ry. Co., 128 N. Y. 436, and others which followed). Decisions in these cases were based on the finding that the railways created a nuisance as to adjacent property owners, but in lieu of enjoining their operation, the court allowed permanent damages. 

Judge Finch, reviewing these cases in Ferguson v. Village of Hamburg (272 N. Y. 234, 239-240), said: "The courts decided that the plaintiffs had a valuable right which was being [*228] impaired, but did not grant an absolute injunction or require the railway companies to resort to separate condemnation proceedings. Instead they held that a court of equity could ascertain the damages and grant an injunction which was not to be effective unless the defendant failed to pay the amount fixed as damages for the past and permanent injury inflicted."... (See, also, Lynch v. Metropolitan El. Ry. Co., 129 N. Y. 274; Van Allen v. New York El. R. R. Co., 144 N. Y. 174; Cox v. City of New York, 265 N. Y. 411, and similarly, Westphal v. City of New York, 177 N. Y. 140.)
 [**875] [***20]Thus it seems fair to both sides to grant permanent damages to plaintiffs which will terminate this private litigation. The theory of damage is the "servitude on land" of plaintiffs imposed by defendant's nuisance. (See United States v. Causby, 328 U.S. 256, 261, 262, 267, where the term "servitude" addressed to the land was used by Justice Douglas relating to the effect of airplane noise on property near an airport.) 

The judgment, by allowance of permanent damages imposing a servitude on land, which is the basis of the actions, would preclude future recovery by plaintiffs or their grantees (see Northern Indiana Public Serv. Co. v. Vesey, supra, p. 351). 

This should be placed beyond debate by a provision of the judgment that the payment by defendant and the acceptance by plaintiffs of permanent damages found by the court shall be in compensation for a servitude on the land. 

Although the Trial Term has found permanent damages as a possible basis of settlement of the litigation, on remission the court should be entirely free to re-examine this subject. It may again find the permanent damage already found; or make new findings. 

The orders should be reversed, without [***21] costs, and the cases remitted to Supreme Court, Albany County to grant an injunction which shall be vacated upon payment by defendant of such amounts of permanent damage to the respective plaintiffs as shall for this purpose be determined by the court. 

DISSENT BY: JASEN 

DISSENT: 
Jasen, J. (dissenting). I agree with the majority that a reversal is required here, but I do not subscribe to the newly enunciated doctrine of assessment of permanent damages, in [*229] lieu of an injunction, where substantial property rights have been impaired by the creation of a nuisance. 

It has long been the rule in this State, as the majority acknowledges, that a nuisance which results in substantial continuing damage to neighbors must be enjoined. (Whalen v. Union Bag & Paper Co., 208 N. Y. 1; Campbell v. Seaman, 63 N. Y. 568; see, also, Kennedy v. Moog Servocontrols, 21 N Y 2d 966.) To now change the rule to permit the cement company to continue polluting the air indefinitely upon the payment of permanent damages is, in my opinion, compounding the magnitude of a very serious problem in our State and Nation today. 

In recognition of this problem, the Legislature of this [***22] State has enacted the Air Pollution Control Act (Public Health Law, §§ 1264-1299-m) declaring that it is the State policy to require the use of all available and reasonable methods to prevent and control air pollution (Public Health Law, § 1265)...

. n1 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

n1 See, also, Air Quality Act of 1967, 81 U.S. Stat. 485 (1967). 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - 

The harmful nature and widespread occurrence of air pollution have been extensively documented. Congressional hearings have revealed that air pollution causes substantial property damage, as well as being a contributing factor to a rising incidence of lung cancer, emphysema, bronchitis and asthma.

 n2 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

n2 See U. S. Cong., Senate Comm. on Public Works, Special Subcomm. on Air and Water Pollution, Air Pollution 1966, 89th Cong., 2d Sess., 1966, at pp. 22-24; U. S. Cong., Senate Comm. on Public Works, Special Subcomm. on Air and Water Pollution, Air Pollution 1968, 90th Cong., 2d Sess., 1968, at pp. 850, 1084. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - [***23] 

The specific problem faced here is known as particulate contamination because of the fine dust particles emanating from defendant's cement plant. The particular type of nuisance is not new, having appeared in many cases for at least the past 60 years. (See Hulbert v. California Portland Cement Co., 161 Cal. 239 [**876] [1911].) It is interesting to note that cement production has recently been identified as a significant source of particulate contamination in the Hudson Valley... n3 This type of pollution, wherein very small particles escape and stay in the atmosphere, has been denominated as the type of air pollution [*230] which produces the greatest hazard to human health... n4 We have thus a nuisance which not only is damaging to the plaintiffs,... n5 but also is decidedly harmful to the general public. 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

n3 New York State Bureau of Air Pollution Control Services, Air Pollution Capital District, 1968, at p. 8. 

n4 J. Ludwig, Air Pollution Control Technology: Research and Development on New and Improved Systems, 33 Law & Contemp. Prob., 217, 219 (1968). 

n5 There are seven plaintiffs here who have been substantially damaged by the maintenance of this nuisance. The trial court found their total permanent damages to equal $185,000. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - [***24] 

I see grave dangers in overruling our long-established rule of granting an injunction where a nuisance results in substantial continuing damage. In permitting the injunction to become inoperative upon the payment of permanent damages, the majority is, in effect, licensing a continuing wrong. It is the same as saying to the cement company, you may continue to do harm to your neighbors so long as you pay a fee for it. Furthermore, once such permanent damages are assessed and paid, the incentive to alleviate the wrong would be eliminated, thereby continuing air pollution of an area without abatement. 

It is true that some courts have sanctioned the remedy here proposed by the majority in a number of cases,.. n6 but none of the authorities relied upon by the majority are analogous to the situation before us. In those cases, the courts, in denying an injunction and awarding money damages, grounded their decision on a showing that the use to which the property was intended to be put was primarily for the public benefit. Here, on the other hand, it is clearly established that the cement company is creating a continuing air pollution nuisance primarily for its own private interest [***25] with no public benefit. 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

n6 See United States v. Causby (328 U.S. 256); Kentucky-Ohio Gas Co. v. Bowling (284 Ky. 470, 477); Northern Indiana Public Serv. Co. v. Vesey (210 Ind. 338); City of Amarillo v. Ware (120 Tex. 456); Pappenheim v. Metropolitan El. Ry. Co. (128 N. Y. 436); Ferguson v. Village of Hamburg (272 N. Y. 234). 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - 

This kind of inverse condemnation (Ferguson v. Village of Hamburg, 272 N. Y. 234 may not be invoked by a private person or corporation for private gain or advantage. Inverse condemnation should only be permitted when the public is primarily served in the taking or impairment of property... (Matter of New York City Housing Auth. v. Muller, 270 N. Y. 333, 343; Pocantico Water Works Co. v. Bird, 130 N. Y. 249, 258.) The [*231] promotion of the interests of the polluting cement company has, in my opinion, no public use or benefit. 

Nor is it constitutionally permissible to impose servitude on land, without consent [***26] of the owner, by payment of permanent damages where the continuing impairment of the land is for a private use. (See Fifth Ave. Coach Lines v. City of New York, 11 N Y 2d 342, 347; Walker v. City of Hutchinson, 352 U.S. 112.) This is made clear by the State Constitution (art. I, § 7, subd. [a]) which provides that "[private] property shall not be taken for public use without just compensation" (emphasis added). It is, of course, significant that the section makes no mention of taking for a private use.

 [**877] In sum, then, by constitutional mandate as well as by judicial pronouncement, the permanent impairment of private property for private purposes is not authorized in the absence of clearly demonstrated public benefit and use. 

I would enjoin the defendant cement company from continuing the discharge of dust particles upon its neighbors' properties unless, within 18 months, the cement company abated this nuisance... n7 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

n7 The issuance of an injunction to become effective in the future is not an entirely new concept. For instance, in Schwarzenbach v. Oneonta Light & Power Co. (207 N. Y. 671), an injunction against the maintenance of a dam spilling water on plaintiff's property was issued to become effective one year hence. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - [***27] 
It is not my intention to cause the removal of the cement plant from the Albany area, but to recognize the urgency of the problem stemming from this stationary source of air pollution, and to allow the company a specified period of time to develop a means to alleviate this nuisance. 

I am aware that the trial court found that the most modern dust control devices available have been installed in defendant's plant, but, I submit, this does not mean that better and more effective dust control devices could not be developed within the time allowed to abate the pollution. 

Moreover, I believe it is incumbent upon the defendant to develop such devices, since the cement company, at the time the plant commenced production (1962), was well aware of the plaintiffs' presence in the area, as well as the probable consequences of its contemplated operation. Yet, it still chose to build and operate the plant at this site. 

 [*232] In a day when there is a growing concern for clean air, highly developed industry should not expect acquiescence by the courts, but should, instead, plan its operations to eliminate contamination of our air and damage to its neighbors. 

Accordingly, the orders [***28] of the Appellate Division, insofar as they denied the injunction, should be reversed, and the actions remitted to Supreme Court, Albany County to grant an injunction to take effect 18 months hence, unless the nuisance is abated by improved techniques prior to said date.
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PRIOR HISTORY: APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF OHIO. 

APPEAL from a decree of the District Court enjoining the Village and its Building Inspector from enforcing a zoning ordinance. The suit was brought by an owner of unimproved land within the corporate limits of the village, who sought the relief upon the ground that, because of the building restrictions imposed, the ordinance operated to reduce the normal value of his property, and to deprive him of liberty and property without due process of law. 

DISPOSITION: 297 Fed. 307, reversed. 

LEXIS HEADNOTES - Classified to U.S. Digest Lawyers' Edition: 

Municipal corporations—right to attack ordinance—exhausting remedies.—

Headnote: 

An attempt to obtain a building permit and exhaust the remedies provided by the ordinance is not a prerequisite to a suit to enjoin enforcement of a zoning ordinance on the ground that it is invalid in its entirety and that of its own force it operates greatly to reduce the value of complainant's land and destroy its marketability for certain purposes. 

Constitutional law—expanding interpretation.—

Headnote: 

While the meaning of constitutional guaranties never varies, the scope of their application must expand or contract to meet the new and different conditions which are constantly coming within the field of their operation. 

Zoning—validity—how determined.—

Headnote: 

Whether the power exists to forbid the erection of a building of a particular kind or for a particular use is to be determined not by an abstract consideration of the building, or of the thing considered apart, but by considering it in connection with the circumstances and the locality. 

Courts—validity of zoning ordinance—controlling effect of legislation.—

Headnote: 

If the validity of the legislative classification for zoning purposes is fairly debatable, the legislative judgment must be allowed to control. 

Constitutional law—excessive margin—effect.—

Headnote: 

The inclusion of a reasonable margin to insure effective enforcement will not put upon a law otherwise valid the stamp of invalidity. 

Zoning—excluding all industries from residential district.—

Headnote: 

The court cannot say as matter of law that the end in view in the passage of a zoning ordinance was not sufficient to justify the exclusion of all industries from sections set apart for residences, although some industries of an innocent character may fall within the proscribed class. 

Zoning—diversion of industrial development—effect.—

Headnote: 

That industrial development will be diverted from its natural course by a zoning ordinance, to another course whereby injury to the residential public will be obviated, is not alone sufficient to render a zoning ordinance unconstitutional. 

Constitutional law—validity of zoning ordinance.—

Headnote: 

The exclusion from residential districts by zoning ordinances of business and trade of every sort, including hotels and apartment houses, cannot be said to be so clearly arbitrary and unreasonable and to have no such substantial relation to the public health, safety, morals, and general welfare as not to be within the police power. 

Zoning—scope of examination by court.—

Headnote: 

When a zoning ordinance is attacked upon the broad ground that its mere existence, by materially and adversely affecting values and curtailing opportunities of the market, constitutes a present and irreparable injury, the court will not scrutinize its provisions sentence by sentence to ascertain by process of piecemeal dissection whether there may be here and there provisions of a minor character, or relating to matters of administration, or not shown to contribute to the injury complained of, which, if attacked separately, might not withstand the test of constitutionality. 

SYLLABUS: 1. A suit to enjoin the enforcement of a zoning ordinance with respect to the plaintiff's land, need not be preceded by any application on his part for a building permit, or for relief under the ordinance from the board which administers it, where the gravamen of the bill is that the ordinance of its own force operates unconstitutionally to reduce the value of the land and destroy its marketability, and the attack is not against specific provisions but against the ordinance in its entirety. P. 386. 

2. While the meaning of constitutional guaranties never varies, the scope of their application must expand or contract to meet the new and different conditions which are constantly coming within the field of their operation. P. 386. 

3. The question whether the power exists to forbid the erection of a building of a particular kind or for a particular use, like the question whether a particular thing is a nuisance, is to be determined by considering the building or the thing, not abstractly but in connection with the circumstances and the locality. P. 387. 

4. If the validity of the legislative classification for zoning purposes be fairly debatable, the legislative judgment must be allowed to control. P. 388. 

5. No serious difference of opinion exists in respect of the validity of laws and regulations fixing the height of buildings within reasonable limits, the character of materials and methods of construction, and the adjoining area which must be left open, in order to minimize the danger of fire or collapse, the evils of over-crowding, and the like, and excluding from residential sections offensive trades, industries, and structures likely to create nuisances. P. 388. 

6. The same power may be extended to a general exclusion from residential districts of all industrial establishments, though some may not be dangerous or offensive; for the inclusion of a reasonable margin to insure effective enforcement will not put upon a law, otherwise valid, the stamp of invalidity. P. 388. 

7. The power to relegate industrial establishments to localities separate from residential sections is not to be denied upon the ground that its exercise will divert a flow of industrial development from the course which it would follow and will thereby injure the complaining land-owner. P. 389. 

8. The police power supports also, generally speaking, an ordinance forbidding the erection in designated residential districts, of business houses, retail stores and shops, and other like establishments, also of apartment houses in detached-house sections—since such ordinances, apart from special applications, can not be declared clearly arbitrary and unreasonable, and without substantial relation to the public health, safety, morals, or general welfare. P. 390. 

9. Where an injunction is sought against such an ordinance, upon the broad ground that its mere existence and threatened enforcement, by materially and adversely affecting values and curtailing the opportunities of the market, constitute a present and irreparable injury, the court, finding the ordinance in its general scope and dominant features valid, will not scrutinize its provisions, sentence by sentence, to ascertain by a process of piecemeal dissection whether there may be, here and there, provisions of a minor character, or relating to matters of administration, or not shown to contribute to the injury complained of, which, if attacked separately, might not withstand the test of constitutionality. P. 395. 

COUNSEL: Mr. James Metzenbaum for the appellants. 

The police power is very wide, C. B. & Q. Ry. v. Drainage Commrs., 200 U.S. 561; Munn v. Illinois, 94 U.S. 113, and adequate to meet new conditions, Bacon v. Walker, 204 U.S. 317; Hadachek v. Los Angeles, 239 U.S. 394; Sligh v. Kirkwood, 237 U.S. 52; Barbier v. Connolly, 113 U.S. 27; Gundling v. Chicago, 177 U.S. 183; Bank v. Haskell, 219 U.S. 104. Legislation under it is presumptively legal. Sinking Fund Cases, 99 U.S. 718; Powell v. Penn, 127 U.S. 684. Courts will not assume the function of the legislative branch, Barbier v. Connolly, supra. To be unconstitutional, the legislation must have no relation to health and welfare. Cusack Co. v. Chicago, 242 U.S. 526; Salt Lake City v. Foundry Co., 55 Utah 452; State v. Withnell, 91 Neb. 513; Armour & Co. v. North Dakota, 240 U.S. 510. Unconstitutionality must be plainly and palpably clear. Jacobson v. Massachusetts, 197 U.S. 11; Cusack Co. v. Chicago, supra. The law must be plainly and manifestly unreasonable, Cusack Co. v. Chicago, supra; Porter v. Wilson, 239 U.S. 170. Illegality must be clearly established, Sinking Fund Cases, supra; Powell v. Pennsylvania, 127 U.S. 678; People v. Warden, 216 N. Y. 154; People v. Schweinter Press, 214 U.S. 395. Financial loss is not the test, Hadachek v. Los Angeles, 239 U.S. 394; United States v. Noble, 237 U.S. 78; Reimman v. Little Rock, 237 U.S. 171; Erie R. R. Co. v. Williams, 233 U.S. 700; Mugler v. Kansas, 123 U.S. 623; Sheehan v. Scott, 145 Cal. 684; Cochrane v. Preston, 108 Md. 220; State v. Cunningham, 97 Oh. St. 130; Biggs v. Steinway, 229 N. Y. 320. Local conditions must be considered, McLean v. Denver, 203 U.S. 38; Ohio Co. v. Indiana, 177 U.S. 190; Affeld v. N. Y. Co., 198 U.S. 361; Welch v. Swasey, 214 U.S. 91; Pleasay v. Ferguson, 163 U.S. 537; Brown v. Walling, 204 U.S. 320. 

Though there is unquestionably a "taking" under the exercise of police power, yet that taking is not such as is inhibited by or as requires compensation under the Constitution. This view is recognized in the case of Interstate Ry. Co. v. Commonwealth, 207 U.S. 79. See also Hadachek v. Los Angeles, 239 U.S. 394; Welch v. Swasey, 214 U.S. 91; Cochrane v. Preston, 108 Md. 220; Publicity Co. v. Supt. of Building, 218 N. Y. 540; Doan Co. v. Cleveland, 97 Oh. St. 130; Barbier v. Connolly, 113 U.S. 27. Classification is permitted and even necessary. C. & N. W. Ry. v. R. R. Comm., 280 Fed. 394; Welch v. Swasey, supra; Hadachek v. Los Angeles, supra; Powell v. Pennsylvania, 127 U.S. 678. 

The courts will not substitute their judgment for that of the legislature. Armour & Co. v. North Dakota, 240 U.S. 513; Jacobson v. Massachusetts, 197 U.S. 11; Benson v. Henkel, 198 U.S. 1; Cusack v. Chicago, 242 U.S. 526; Salt Lake City v. Foundry Works, 55 Utah 447; C. B. & Q. R. R. v. Haggarty, 67 Ill. 113; Central R. R. v. Pettus, 113 U.S. 127. The general application and not one single instance must be the guide. Rochester v. West, 164 N. Y. 510; Tenement House Dept. v. Moeschen, 179 N. Y. 325; St. Louis Poster Co. v. St. Louis, 249 U.S. 269; Pierce Oil Corp. v. Hope, 248 U.S. 500; Benz v. Kremer, 142 Wis. 1. 

On the validity of the provisions of the ordinance concerning the Board of Appeals, see People v. Board of Appeals, 234 N. Y. 484; Welch v. Swasey, 214 U.S. 91; Ayer v. Cram, 242 Mass. 30; Broadway Co. v. Nulle, 203 App. Div. 468; Sanders v. Walsh, 108 Misc. 193; Mutual Film Co. v. Industrial Comm., 236 U.S. 230; Presbyterian Church v. Edgcomb, 109 Neb. 18; Chicago R. R. Co. v. R. R. Comm., 280 Fed. 387; Merrick v. Halsey & Co., 242 U.S. 590. 

The constitutionality of comprehensive zoning ordinances was involved in the following cases: 

New York, (favorable): Lincoln Trust Co. v. Williams Corp., 229 N. Y. 313; People v. Board of Appeals, supra; In re Russell, 158 N. Y. Supp. 162; People v. Ludwig, 218 N. Y. 240; Barker v. Switzer, 209 App. Div. 151; Wulfsohn v. Burden, 241 N. Y. 288. Massachusetts, (favorable): Building Inspector v. Stoklosa, 250 Mass. 52; Spector v. Milton, 250 Mass. 63; Brett v. Building Commissioner, 250 Mass. 73; Welch v. Swasey, 193 Mass. 364, affd. 214 U.S. 91; Parker v. Commonwealth, 178 Mass. 199; Attorney General v. Williams, 174 Mass. 476; Ayer v. Cram, 242 Mass. 30. New Jersey decisions at least partially opposed are: State v. Nutley, 99 N. J. L. 389; Handy v. South Orange, 118 Atl. 838; Ignaciumas v. Risley, 98 N. J. L. 712; Max v. Building Inspector, 127 Atl. 785; Schaite v. Senior, 97 N. J. L. 390; Cliffside Park Co. v. Cliffside, 96 N. J. L. 278. Maryland, (opposed): Goldman v. Crowther, 147 Md. 282. Missouri, (opposed): St. Louis v. Evraiff, 301 Mo. 231; State v. McKelvey, 256 S. W. 495. Texas: Spann v. Dallas, 111 Texas 350, is not properly a zoning case. But see Dallas v. Mitchell, 245 S. W. 944. California, (favorable): Miller v. Board, 195 Cal. 477; Zahn v. Board, 195 Cal. 497. Cf. Hadachek v. Los Angeles, 239 U.S. 394; Ex parte Quong Wo, 161 Cal. 220. Kansas, (favorable): Ware v. Wichita, 113 Kan. 153; West v. Wichita, 118 Kan. 265. Iowa, (favorable): Des Moines v. Manhattan Oil Co., 193 Iowa 1096. Louisiana, (favorable): Calvo v. New Orleans, 136 La. 480; State v. New Orleans, 142 La. 73; Civello v. New Orleans, 154 La. 271. Connecticut, (favorable): Whitney v. Windsor, 95 Conn. 357. District of Columbia, (favorable): Schwartz v. Brownlow, 50 App. D. C. 279. Minnesota, (favorable): Banner Grain Co. v. Houghton, 297 Fed. 317; Twin City Co. v. Houghton, 144 Minn. 1; Beery v. Houghton, 164 Minn. 146. Wisconsin, (favorable): Carter v. Harper, 182 Wis. 148; Holzbauer v. Ritter, 184 Wis. 35. Ohio, (favorable): Perrysburg v. Ridgway, 108 Oh. St. 245; Morris v. Osborn, 22 Oh. N. P. (N. S.) 549; Youngstown v. Kahn Bros., 112 Oh. St. 654; Bolce v. Hauser, 111 Oh. St. 402. 

See also: Stephens v. Providence, (not yet officially reported), 133 Atl. 614; Wood v. Boston, (not yet officially reported), 152 N. E. 62; Deynzer v. Evanston, 319 Ill. 226; Aurora v. Burns, Id. 84; Fourcade v. San Francisco, 196 Cal. 655; State v. New Orleans, 159 La. 324; Bradley v. Board of Zoning Appeals, (not yet officially reported), 150 N. E. 892. 

The Ambler Company—without any application for revision, amendment or modification of the ordinance and without desiring to build any kind of structure whatsoever—hastened into court and applied for an injunction against the enforcement of the ordinance or any part of it. The decree struck down the entire ordinance. Under the conditions, the Company neither then had nor has now the right to bring into issue any question other than that the ordinance is fundamentally and per se in violation of the federal and state constitutions. 

Until the complainant shall at least have applied for a permit to build some kind of structure, and until such permit shall have been denied, the complainant does not have the right to obtain an injunction upon the ground that the ordinance is unreasonable in its effect upon the property in question. 

Mr. Newton D. Baker, with whom Mr. Robert M. Morgan was on the brief, for the appellee. 

The recent industrial development of the City of Cleveland, following the railroad lines, has already reached the Village and to some extent extends over into it. In its obvious course, this industrial expansion will soon absorb the area in the Village for industrial enterprises. It is in restraint of this prospect that the ordinance seeks to operate. In effect it erects a dam to hold back the flood of industrial development and thus to preserve a rural character in portions of the Village which, under the operation of natural economic laws, would be devoted most profitably to industrial undertakings. This, the evidence shows, destroys value without compensation to the owners of lands who have acquired and are holding them for industrial uses. 

Since the industrial development of a great city will go on, the effect of this attempted action necessarily is to divert industry to other less suited sites, with a consequent rise in value thereof; so that the loss sustained by the proprietors of land who cannot so use their land is gained by proprietors of land elsewhere. In other words, the property, or value, which is taken away from one set of people, is, by this law, bestowed upon another set of people, imposing an uncompensated loss on the one hand and a gain which is arbitrary and unnatural on the other hand, since it results, not from the operation of economic laws, but from arbitrary considerations of taste enacted into hard and fast legislation. Such legislation also tends to monopolize business and factory sites. 

In the argument below it is alleged, that the Company could have no matured right of action until it had first made application for a permit as to specific proposed uses of its lands, taken appeals from refusals to grant such permit, and filed petition with the council of the Village for such amendments as it might deem necessary. The wrong done to the plaintiff below was done when the ordinance was passed and continues as long as the ordinance is in existence. Prospective purchasers of land for commercial and industrial development will not even consider the plaintiff's land so long as the ordinance is in existence. To require the plaintiff to wait until he can find a purchaser sufficiently brave and sufficiently patient to buy a site in the teeth of this ordinance, bear the cost and delay of preparing plans, applying for a permit and having it rejected, perfecting an appeal and having it denied, and then exhausting the possibilities of petitions for amendment of the ordinance which would permit the proposed use, would, in fact, deprive the plaintiff of any remedy whatever, for no such complaisant purchasers can be found in a competitive real estate market. The plaintiff and others similarly situated with regard to their lands would simply be required to sit still and see the normal industrial and commercial development diverted, as purchasers passed them by and took less desirable land, free from the necessities of protracted litigation, in preference to the lands in the Village of Euclid, each acre of which would require litigation and lobbying before it could be devoted to entirely lawful and normal uses. 

Ordinance No. 2812 is penal in character. That a court of equity will enjoin the enforcement of a void statute where the legal remedy is inadequate is no longer open to question, in view of the decisions of this Court. Kennington v. Palmer, 255 U.S. 100; United States v. Schwartz, Id. 102; Adams v. Tanner, 244 U.S. 590; Truax v. Raich, 239 U.S. 33; Bloch v. Hirsch, 256 U.S. 135; Brown Holding Co. v. Feldman, 256 U.S. 170. 

Whether Ordinance No. 2812 rests for its authority upon the "power of local self-government" granted by § 3 of Art. XVIII of the Ohio Constitution, or upon the attempted donation of power to municipal corporations by §§ 4366-1 to 4366-12 of the General Code, the same tests must be applied to its validity, and those tests are whether or not that ordinance is a reasonable and real exercise of the police power or an unreasonable and arbitrary exercise of the powers of local self-government and an impairment of the rights of property guaranteed to the plaintiff by the constitutions of the United States and of Ohio. 

The ordinance does not, in fact, pursue any rational plan, dictated by considerations of public safety, health and welfare, upon which the police power rests. On the contrary, it is an arbitrary attempt to prevent the natural and proper development of the land in the Village prejudicial to the public welfare. This property in the interest of the public welfare, should be devoted to those industrial uses for which it is needed and most appropriate. Therefore, while it will be necessary for us to discuss "zoning" and point out what we believe to be the point of collision between the so-called zoning power and the Constitution of the United States, the appellee's primary interest is to protect its property against the damage wrought by this particular ordinance. 

That municipalities have power to regulate the height of buildings, area of occupation, strengths of building materials, modes of construction, and density of use, in the interest of the public safety, health, morals, and welfare, are propositions long since established; that a rational use of this power may be made by dividing a municipality into districts or zones, and varying the requirements according to the characteristics of the districts, is, of course, equally well established. We believe it, however, to be the law that these powers must be reasonably exercised, and that a municipality may not, under the guise of the police power, arbitrarily divert property from its appropriate and most economical uses, or diminish its value, by imposing restrictions which have no other basis than the momentary taste of the public authorities. Nor can police regulations be used to effect the arbitrary desire to have a municipality resist the operation of economic laws and remain rural, exclusive and aesthetic, when its land is needed to be otherwise developed by that larger public good and public welfare, which takes into consideration the extent to which the prosperity of the country depends upon the economic development of its business and industrial enterprises. 

The municipal limits of the Village of Euclid are, after all, arbitrary and accidental political lines. The metropolitan City of Cleveland is one of the great industrial centers of the United States. If the Village may lawfully prefer to remain rural and restrict the normal industrial and business development of its land, each of the other municipalities, circumadjacent to the City of Cleveland, may pursue a like course. Thus the areas available for the expanding industrial needs of the metropolitan city will be restricted, the value of such land as is left available artificially enhanced, and industry driven to less advantageous sites. All this would be done at the expense of those land owners whose lands, being most advantageously located from an industrial point of view, have as a part of their right of property, which the constitutions of the Nation and the States undertake to protect, the expectation of value due to their superior availability for industrial development. Kahn v. Youngstown, 113 Oh. St. 17; Pritz v. Messer, Id. 89. 

The distinction between the power of eminent domain and the police power is important. In the first place, there must be a public need, the property proposed to be taken must be taken for a public use, all the forms of law must be observed in the taking, and the private owner ultimately compensated. The courts do not allow the private owner to argue with the legislative authority in the exercise of its discretion as to what is a public need and his opinion is not important in the definitions of a public use, but the books are full of cases in which the exercise of this power has been stayed, even against the legislative determination, where the proposed use was only colorably public and the plain purpose of the appropriation was private advantage, no matter how widely distributed. Even where the owner is to be fully compensated, his right to retain and use his own property is protected unless there is a real, as against a pretended, public need to take it and use it. 

Quite different is the police power under which the ordinance in this case purports to be passed. In every ordered society the State must act as umpire to the extent of preventing one man from so using his property or rights as to prevent others from making a correspondingly full and free use of their property and rights. The abstract right of a man to build a fire trap is limited by the rights of other people not to have their houses subjected to the peril created by it. The right of a man to maintain a nuisance on his own property is limited by the rights of others not to be subjected to the danger of its proximity. Accordingly, the so-called police power is an inherent right on the part of the public umpire to prevent misuses of property or rights which impair the health, safety, or morals of others, or affect prejudicially the general public welfare. 

The limitations imposed by the police power do not have to be compensated for, for the reason that they are inherent in the ownership. If I buy a piece of land I have no means of knowing whether or not it will be needed for the public use, and if any need develops, I must be compensated when the public takes it. But I always know when I buy land, that I may not devote it to uses which endanger the safety, health, or morals of others or make its use a common nuisance to the prejudice of the public welfare. Because of its nature, the exercise of the police power has always been restrained to those uses of property which invade the rights of others, and courts consistently decline to permit an extension of the police power to uses of property involving mere questions of taste or preference or financial advantage to others. Unless the theory of our expanding civilization is wrong, the public welfare is advanced by the devotion of the most available sites to business and industry, as the need for them develops. Restrictions upon limited areas have always been established, when desired, by mutual contracts, and such restrictions have been upheld so long as they were reasonable, in view of the changing growth and development of the country. It has, however, only recently been suggested that use restrictions, which formerly lay in contract, may be imposed or abrogated by municipal regulation and that the fleeting legislative judgment and will of a municipal council can select which, out of a variety of admittedly innocent uses, it will permit the owners of land to enjoy. Yates v. Milwaukee, 10 Wall. 497. 

Even if the world could agree by unanimous consent upon what is beautiful and desirable, it could not, under our constitutional theory, enforce its decision by prohibiting a land owner, who refuses to accept the world's view of beauty, from making otherwise safe and innocent uses of his land. The case against many of these zoning laws, however, is much stronger than this. The world has not reached a unanimous judgment about beauty, and there are few unlikelier places to look for stable judgments on such subjects than in the changing discretion of legislative bodies, moved this way and that by the conflict of commercial interests on the one hand, and the assorted opinions of individuals, moved by purely private concerns, on the other. 

Perhaps the most often quoted definition of the police power is that of Judge Cooley. Constitutional Limitations, 7th ed., p. 245. This limits the power to the establishment of rules to prevent the conflict of rights. See also, Id. 768, 839; Truax v. Corrigan, 257 U.S. 336; People v. Road, 9 Mich. 285; Tiedeman, State and Federal Control, § 146; Freund, Police Power, § 511. Munn v. Illinois, 94 U.S. 113, sustained the police power in the regulation of grain elevators, because such property was held to be affected with a public use, but the court sharply declined to regard the rule then established as an invasion of rights purely private. See also Coppage v. Kansas, 236 U.S. 1; Wolf Packing Co. v. Court of Industrial Relations, 262 U.S. 522; 267 Id. 552; Penna. Coal Co. v. Mahon, 260 U.S. 393; Eubank v. Richmond, 226 U.S. 137. 

It has not been difficult for this Court to vindicate the great guaranties of the Constitution against direct attack. The trouble comes when these guaranties of individual rights of liberty and property appear to stand in the way of some genuinely benevolent and praiseworthy object which enlists support or enthusiasm, and when only a little infringement of the right of the individual is asked to be indulged. Yet the danger of frittering away the constitutional guaranties by successive encroachments has always been apparent. Railway Co. v. Commissioners, 1 Oh. St. 77; Miller v. Crawford, 70 Oh. St. 207; Williams v. Preslo, 84 Oh. St. 345; Coppage v. Kansas, 236 U.S. 1; Boyd v. United States, 116 U.S. 616. 

It is impossible to reconcile the rulings of the supreme courts of the States upon the questions here presented. Each case is, of course, decided on its own facts. Many of them presented familiar restrictions, more or less demonstrably involving the public safety, health, or morals. In some of the cases, although the opinions seem to sanction very wide extensions of the traditional police power, the facts involved do not necessitate the width of the rulings; but even this consideration does not make it possible to follow through these cases any thread which leads to an authentic definition and application of the constitutional restraints upon unlimited extensions of the police power. Spann v. Dallas, 111 Tex. 350; Fitzhugh v. Jackson, 132 Miss. 585; State v. Thomas, 96 W. Va. 628; Tighe v. Osborne, 131 Atl. 801; Goldman v. Crowther, 147 Md. 282; Mayor v. Turk, 129 Atl. 512; State v. McKelvey, 301 Mo. 130; Ignaciunas v. Risley, 98 N. J. L. 712; Lachman v. Haughton, 134 Minn. 226; Roerig v. Minneapolis, 136 Minn. 479; Blackman v. Atlanta, 151 Ga. 507; State v. Edgcombe, 108 Neb. 859; Byrne v. Realty Co., 129 Md. 202; Illinois v. Friend, 261 Ill. 16; Windsor v. Whitney, 95 Conn. 357; Losick v. Binda, 128 Atl. 619; Sarg v. Hooper, 128 Atl. 376; Ingersoll v. South Orange, 128 Atl. 393; Becker v. Dowling, 128 Atl. 395; Summit Co. v. Board, 129 Atl. 819; Reimer v. Dallas, 129 Atl. 390; Plymouth v. Bigelow, 129 Atl. 203; Printz v. Board of Adjustment, 129 Atl. 123; Passaic v. Patterson Bill Co., 72 N. J. L. 285; Youngstown v. Kahn, 113 Oh. St. 17; Pritz v. Messer, 113 Oh. St. 89. 

New conditions may arise and new discoveries be made that will cause new conceptions of social needs and bring within the legislative power fields previously not occupied; but we frankly do not believe that there has been any such development of new conditions as necessitates or justifies the communal control of private property attempted by this ordinance, or by many others, some of which have been sustained by state courts. Restraints and restrictions upon alienation and use, even when imposed by covenant, are looked upon with disfavor and construed strictly in the interest of the free transfer and use of property. 7 R. C. L. 1115, citing Hutchinson v. Ulrich, 145 Ill. 335; Hitz v. Flower, 104 Oh. St. 47. Yet the theory of zoning, in its ampler definitions, assumes that the municipal councils will be able to do, comprehensively, what private owners, most interested, have found it difficult to do, even on a small scale. 

That our cities should be made beautiful and orderly is, of course, in the highest degree desirable, but it is even more important that our people should remain free. Their freedom depends upon the preservation of their constitutional immunities and privileges against the desire of others to control them, no matter how generous the motive or well intended the control which it is sought to impose. 

JUDGES: Taft, Holmes, Van Devanter, McReynolds, Brandeis, Sutherland, Butler, Sanford, Stone 

OPINIONBY: SUTHERLAND 

OPINION: [*379]  [**115]  [***307]MR. JUSTICE SUTHERLAND delivered the opinion of the Court. 

The Village of Euclid is an Ohio municipal corporation. It adjoins and practically is a suburb of the City of Cleveland. Its estimated population is between 5,000 and 10,000, and its area from twelve to fourteen square miles, the greater part of which is farm lands or unimproved acreage. It lies, roughly, in the form of a parallelogram measuring approximately three and one-half miles each way. East and west it is traversed by three principal highways: Euclid Avenue, through the southerly border, St. Clair Avenue, through the central portion, and Lake Shore Boulevard, through the northerly border in close proximity to the shore of Lake Erie. The Nickel Plate railroad lies from 1,500 to 1,800 feet north of Euclid Avenue, and the Lake Shore railroad 1,600 feet farther to the north. The three highways and the two railroads are substantially parallel. 

Appellee is the owner of a tract of land containing 68 acres, situated in the westerly end of the village, abutting on Euclid Avenue to the south and the Nickel Plate railroad to the north. Adjoining this tract, both on the east and on the west, there have been laid out restricted residential plats upon which residences have been erected. 

On November 13, 1922, an ordinance was adopted by the Village Council, establishing a comprehensive zoning plan for regulating and restricting the location of trades, [*380] industries, apartment houses, two-family houses, single family houses, etc., the lot area to be built upon, the size and height of buildings, etc. 

The entire area of the village is divided by the ordinance into six classes of use districts, denominated U-1 to U-6, inclusive; three classes of height districts, denominated H-1 to H-3, inclusive; and four classes of area districts, denominated A-1 to A-4, inclusive. The use districts are classified in respect of the buildings which may be erected within their respective limits, as follows: U-1 is restricted to single family dwellings, public parks, water towers and reservoirs, suburban and interurban electric railway passenger stations and rights of way, and farming, non-commercial greenhouse nurseries and truck gardening; U-2 is extended to include two-family dwellings; U-3 is further extended to include apartment houses, hotels, churches, schools, public libraries, museums, private clubs, community center buildings, hospitals, sanitariums, public playgrounds and recreation buildings, and a city hall and courthouse; U-4 is further extended to include banks, offices, [**116] studios, telephone exchanges, fire and police stations, restaurants, theatres and moving picture shows, retail stores and shops, sales offices, sample rooms, wholesale stores for hardware, drugs and groceries, stations for gasoline and oil (not exceeding 1,000 gallons storage) and for ice delivery, skating rinks and dance halls, electric substations, job and newspaper [***308] printing, public garages for motor vehicles, stables and wagon sheds (not exceeding five horses, wagons or motor trucks) and distributing stations for central store and commercial enterprises; U-5 is further extended to include billboards and advertising signs (if permitted), warehouses, ice and ice cream manufacturing and cold storage plants, bottling works, milk bottling and central distribution stations, laundries, carpet cleaning, dry cleaning and dyeing establishments, [*381] blacksmith, horseshoeing, wagon and motor vehicle repair shops, freight stations, street car barns, stables and wagon sheds (for more than five horses, wagons or motor trucks), and wholesale produce markets and salesrooms; U-6 is further extended to include plants for sewage disposal and for producing gas, garbage and refuse incineration, scrap iron, junk, scrap paper and rag storage, aviation fields, cemeteries, crematories, penal and correctional institutions, insane and feeble minded institutions, storage of oil and gasoline (not to exceed 25,000 gallons), and manufacturing and industrial operations of any kind other than, and any public utility not included in, a class U-1, U-2, U-3, U-4 or U-5 use. There is a seventh class of uses which is prohibited altogether. 

Class U-1 is the only district in which buildings are restricted to those enumerated. In the other classes the uses are cumulative; that is to say, uses in class U-2 include those enumerated in the preceding class, U-1; class U-3 includes uses enumerated in the preceding classes, U-2 and U-1; and so on. In addition to the enumerated uses, the ordinance provides for accessory uses, that is, for uses customarily incident to the principal use, such as private garages. Many regulations are provided in respect of such accessory uses. 

The height districts are classified as follows: In class H-1, buildings are limited to a height of two and one-half stories or thirty-five feet; in class H-2, to four stories or fifty feet; in class H-3, to eighty feet. To all of these, certain exceptions are made, as in the case of church spires, water tanks, etc. 

The classification of area districts is: In A-1 districts, dwellings or apartment houses to accommodate more than one family must have at least 5,000 square feet for interior lots and at least 4,000 square feet for corner lots; in A-2 districts, the area must be at least 2,500 square feet for interior lots, and 2,000 square feet for corner lots; in A-3 [*382] districts, the limits are 1,250 and 1,000 square feet, respectively; in A-4 districts, the limits are 900 and 700 square feet, respectively. The ordinance contains, in great variety and detail, provisions in respect of width of lots, front, side and rear yards, and other matters, including restrictions and regulations as to the use of bill boards, sign boards and advertising signs. 

A single family dwelling consists of a basement and not less than three rooms and a bathroom. A two-family dwelling consists of a basement and not less than four living rooms and a bathroom for each family; and is further described as a detached dwelling for the occupation of two families, one having its principal living rooms on the first floor and the other on the second floor. 

Appellee's tract of land comes under U-2, U-3 and U-6. The first strip of 620 feet immediately north of Euclid Avenue falls in class U-2, the next 130 feet to the north, in U-3, and the remainder in U-6. The uses of the first 620 feet, therefore, do not include apartment houses, hotels, churches, schools, or other public and semi-public buildings, or other uses enumerated in respect of U-3 to U-6, inclusive. The uses of the next 130 feet include all of these, but exclude industries, theatres, banks, shops, and the various other uses set forth in respect of U-4 to U-6, inclusive...

* 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

* The court below seemed to think that the frontage of this property on Euclid Avenue to a depth of 150 feet came under U-1 district and was available only for single family dwellings. An examination of the ordinance and subsequent amendments, and a comparison of their terms with the maps, shows very clearly, however, that this view was incorrect. Appellee's brief correctly interpreted the ordinance: "The northerly 500 feet thereof immediately adjacent to the right of way of the New York, Chicago & St. Louis Railroad Company under the original ordinance was classed as U-6 territory and the rest thereof as U-2 territory. By amendments to the ordinance a strip 630 [620] feet wide north of Euclid Avenue is classed as U-2 territory, a strip 130 feet wide next north as U-3 territory and the rest of the parcel to the Nickel Plate right of way as U-6 territory." 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - 

 [*383] Annexed to the ordinance, and made a part of it, is a zone map, showing the location and limits of the various use, height and area districts, from which it appears that the three classes overlap one another; that is to say, for example, both U-5 and U-6 use districts are in A-4 area districts, but the former is in [***309] H-2 and the latter in H-3 height districts... The plan is a complicated one and can be better understood by an inspection of the map, though it does not seem necessary to reproduce it for present purposes. 

The lands lying between the two railroads for the entire length of the village area and extending some distance on either side to the north and south, having an average width of about 1,600 feet, are left open, with slight exceptions, for industrial and all other uses. This includes the larger part of appellee's tract... Approximately one-sixth of the area of the entire village is included in U-5 and U-6 use districts. That part of the village lying [**117] south of Euclid Avenue is principally in U-1 districts. The lands lying north of Euclid Avenue and bordering on the long strip just described are included in U-1, U-2, U-3 and U-4 districts, principally in U-2. 

The enforcement of the ordinance is entrusted to the inspector of buildings, under rules and regulations of the board of zoning appeals. Meetings of the board are public, and minutes of its proceedings are kept. It is authorized to adopt rules and regulations to carry into effect provisions of the ordinance. Decisions of the inspector of buildings may be appealed to the board by any person claiming to be adversely affected by any such decision. The board is given power in specific cases of practical difficulty or unnecessary hardship to interpret the ordinance in harmony with its general purpose and intent, so that the public health, safety and general welfare may be secure and substantial justice done. Penalties are prescribed for violations, and it is provided that the various [*384] provisions are to be regarded as independent and the holding of any provision to be unconstitutional, void or ineffective shall not affect any of the others. 

The ordinance is assailed on the grounds that it is in derogation of §1 of the Fourteenth Amendment to the Federal Constitution in that it deprives appellee of liberty and property without due process of law and denies it the equal protection of the law, and that it offends against certain provisions of the Constitution of the State of Ohio. The prayer of the bill is for an injunction restraining the enforcement of the ordinance and all attempts to impose or maintain as to appellee's property any of the restrictions, limitations or conditions. The court below held the ordinance to be unconstitutional and void, and enjoined its enforcement. 297 Fed. 307. 

Before proceeding to a consideration of the case, it is necessary to determine the scope of the inquiry. The bill alleges that the tract of land in question is vacant and has been held for years for the purpose of selling and developing it for industrial uses, for which it is especially adapted, being immediately in the path of progressive industrial development; that for such uses it has a market value of about $10,000 per acre, but if the use be limited to residential purposes the market value is not in excess of $2,500 per acre; that the first 200 feet of the parcel back from Euclid Avenue, if unrestricted in respect of use, has a value of $150 per front foot, but if limited to residential uses, and ordinary mercantile business be excluded therefrom, its value is not in excess of $50 per front foot. 

It is specifically averred that the ordinance attempts to restrict and control the lawful uses of appellee's land so as to confiscate and destroy a great part of its value; that it is being enforced in accordance with its terms; that prospective buyers of land for industrial, commercial and residential uses in the metropolitan district of Cleveland [*385] are deterred from buying any part of this land because of the existence of the ordinance and the necessity thereby entailed of conducting burdensome and expensive litigation in order to vindicate the right to use the land for lawful and legitimate purposes; that the ordinance constitutes a cloud upon the land, reduces and destroys its value, and has the effect of diverting the normal industrial, commercial and residential development thereof to other and less favorable locations. 

The record goes no farther than to show, as the lower court found, that the normal, and reasonably to be expected, use and development of that part of appellee's land adjoining Euclid Avenue is for general trade and commercial purposes, particularly retail stores and like establishments, and that the normal, and reasonably to be expected, use and development of the residue of the land is for industrial and trade purposes. Whatever injury is inflicted by the mere existence and threatened enforcement of the ordinance is due to restrictions in respect of these and similar uses; to which perhaps should be added—if not included in the foregoing—restrictions in respect of apartment houses. Specifically, there is nothing in the record to [***310] suggest that any damage results from the presence in the ordinance of those restrictions relating to churches, schools, libraries and other public and semi-public buildings. It is neither alleged nor proved that there is, or may be, a demand for any part of appellee's land for any of the last named uses; and we cannot assume the existence of facts which would justify an injunction upon this record in respect of this class of restrictions. For present purposes the provisions of the ordinance in respect of these uses may, therefore, be put aside as unnecessary to be considered. It is also unnecessary to consider the effect of the restrictions in respect of U-1 districts, since none of appellee's land falls within that class.

 [*386] We proceed, then, to a consideration of those provisions of the ordinance to which the case as it is made relates, first disposing of a preliminary matter. 

A motion was made in the court below to dismiss the bill on the ground that, because complainant [appellee] had made no effort to obtain a building permit or apply to the zoning board of appeals for relief as it might have done under the terms of the ordinance, the suit was premature. The motion was properly overruled. The effect of the allegations of the bill is that the ordinance of its own force operates greatly to reduce the value of appellee's lands and destroy their marketability for industrial, commercial and residential uses; and the attack is directed, not against any specific provision or provisions, but against the ordinance as an entirety. Assuming [**118] the premises, the existence and maintenance of the ordinance, in effect, constitutes a present invasion of appellee's property rights and a threat to continue it. Under these circumstances, the equitable jurisdiction is clear... See Terrace v. Thompson, 263 U.S. 197, 215; Pierce v. Society of Sisters, 268 U.S. 510, 535. 
It is not necessary to set forth the provisions of the Ohio Constitution which are thought to be infringed. The question is the same under both Constitutions, namely, as stated by appellee: Is the ordinance invalid in that it violates the constitutional protection "to the right of property in the appellee by attempted regulations under the guise of the police power, which are unreasonable and confiscatory?" 

Building zone laws are of modern origin. They began in this country about twenty-five years ago. Until recent years, urban life was comparatively simple; but with the great increase and concentration of population, problems have developed, and constantly are developing, which require, and will continue to require, additional restrictions in respect of the use and occupation of private lands in [*387] urban communities. Regulations, the wisdom, necessity and validity of which, as applied to existing conditions, are so apparent that they are now uniformly sustained, a century ago, or even half a century ago, probably would have been rejected as arbitrary and oppressive. Such regulations are sustained, under the complex conditions of our day, for reasons analogous to those which justify traffic regulations, which, before the advent of automobiles and rapid transit street railways, would have been condemned as fatally arbitrary and unreasonable. And in this there is no inconsistency, for while the meaning of constitutional guaranties never varies, the scope of their application must expand or contract to meet the new and different conditions which are constantly coming within the field of their operation. In a changing world, it is impossible that it should be otherwise. But although a degree of elasticity is thus imparted, not to the meaning, but to the application of constitutional principles, statutes and ordinances, which, after giving due weight to the new conditions, are found clearly not to conform to the Constitution, of course, must fall. 

The ordinance now under review, and all similar laws and regulations, must find their justification in some aspect of the police power, asserted for the public welfare. The line which in this field separates the legitimate from the illegitimate assumption of power is not capable of precise delimitation. It varies with circumstances and conditions. A regulatory zoning ordinance, which would be clearly valid as applied to the great cities, might be clearly invalid as applied to rural communities. In solving doubts, the maxim sic utere tuo ut alienum non laedas, which lies at the foundation of so much of the common law of nuisances, ordinarily will furnish a fairly helpful clew. And the law of nuisances, likewise, may be consulted, not for the purpose of controlling, but for the helpful aid of its analogies in the process of ascertaining [*388] the scope of, the power. Thus the question whether the power exists to forbid the erection of a building of a particular kind or for a [***311] particular use, like the question whether a particular thing is a nuisance, is to be determined, not by an abstract consideration of the building or of the thing considered apart, but by considering it in connection with the circumstances and the locality. Sturgis v. Bridgeman, L. R. 11 Ch. 852, 865. A nuisance may be merely a right thing in the wrong place,—like a pig in the parlor instead of the barnyard. If the validity of the legislative classification for zoning purposes be fairly debatable, the legislative judgment must be allowed to control...

 Radice v. New York, 264 U.S. 292, 294. 

There is no serious difference of opinion in respect of the validity of laws and regulations fixing the height of buildings within reasonable limits, the character of materials and methods of construction, and the adjoining area which must be left open, in order to minimize the danger of fire or collapse, the evils of over-crowding, and the like, and excluding from residential sections offensive trades, industries and structures likely to create nuisances... See Welch v. Swasey, 214 U.S. 91; Hadacheck v. Los Angeles, 239 U.S. 394; Reinman v. Little Rock, 237 U.S. 171; Cusack Co. v. City of Chicago, 242 U.S. 526, 529-530. 

Here, however, the exclusion is in general terms of all industrial establishments, and it may thereby happen that not only offensive or dangerous industries will be excluded, but those which are neither offensive nor dangerous will share the same fate. But this is no more than happens in respect of many practice-forbidding laws which this Court has upheld although drawn in general terms so as to include individual cases that may turn out to be innocuous in themselves... Hebe Co. v. Shaw, 248 U.S. 297, 303; Pierce Oil Corp. v. City of Hope, 248 U.S. 498, 500. The inclusion of a reasonable margin to insure effective enforcement, will not put upon a law, otherwise [*389] valid, the stamp of invalidity. Such laws may also find their justification in the fact that, in some fields, the bad fades into the good by such insensible degrees that the two are [**119] not capable of being readily distinguished and separated in terms of legislation. In the light of these considerations, we are not prepared to say that the end in view was not sufficient to justify the general rule of the ordinance, although some industries of an innocent character might fall within the proscribed class. It can not be said that the ordinance in this respect "passes the bounds of reason and assumes the character of a merely arbitrary fiat." Purity Extract Co. v. Lynch, 226 U.S. 192, 204. Moreover, the restrictive provisions of the ordinance in this particular may be sustained upon the principles applicable to the broader exclusion from residential districts of all business and trade structures, presently to be discussed. 

It is said that the Village of Euclid is a mere suburb of the City of Cleveland; that the industrial development of that city has now reached and in some degree extended into the village and, in the obvious course of things, will soon absorb the entire area for industrial enterprises; that the effect of the ordinance is to divert this natural development elsewhere with the consequent loss of increased values to the owners of the lands within the village borders. But the village, though physically a suburb of Cleveland, is politically a separate municipality, with powers of its own and authority to govern itself as it sees fit within the limits of the organic law of its creation and the State and Federal Constitutions. Its governing authorities, presumably representing a majority of its inhabitants and voicing their will, have determined, not that industrial development shall cease at its boundaries, but that the course of such development shall proceed within definitely fixed lines. If it be a proper exercise of the police power to relegate industrial establishments to localities [*390] separated from residential sections, it is not easy to find a sufficient reason for denying the power because the effect of its exercise is to divert an industrial flow from the course which it would follow to the injury of the residential public if left alone, to another course where such injury will be obviated. It is not meant by this, however, to exclude the possibility of cases where the general public interest would so far outweigh the interest of the municipality that the municipality would not be allowed to stand in the way. 

We find no difficulty in sustaining restrictions of the kind thus far reviewed. The serious question in the case arises [***312] over the provisions of the ordinance excluding from residential districts, apartment houses, business houses, retail stores and shops, and other like establishments. This question involves the validity of what is really the crux of the more recent zoning legislation, namely, the creation and maintenance of residential districts, from which business and trade of every sort, including hotels and apartment houses, are excluded. Upon that question, this Court has not thus far spoken. The decisions of the state courts are numerous and conflicting; but those which broadly sustain the power greatly outnumber those which deny altogether or narrowly limit it; and it is very apparent that there is a constantly increasing tendency in the direction of the broader view...

 We shall not attempt to review these decisions at length, but content ourselves with citing a few as illustrative of all. 

As sustaining the broader view, see Opinion of the Justices, 234 Mass. 597, 607; Inspector of Buildings of Lowell v. Stoklosa, 250 Mass. 52; Spector v. Building Inspector of Milton, 250 Mass. 63; Brett v. Building Commissioner of Brookline, 250 Mass. 73; State v. City of New Orleans, 154 La. 271, 282; Lincoln Trust Co. v. Williams Bldg. Corp., 229 N. Y. 313; City of Aurora v. Burns, 319 Ill. 84, 93; Deynzer v. City of Evanston, 319 Ill. 226; [*391] State ex rel. Beery v. Houghton, 164 Minn. 146; State ex rel. Carter v. Harper, 182 Wis. 148, 157-161; Ware v. City of Wichita, 113 Kan. 153; Miller v. Board of Public Works, 195 Cal. 477, 486-495; City of Providence v. Stephens, 133 Atl. 614. 

For the contrary view, see Goldman v. Crowther, 147 Md. 282; Ignaciunas v. Risley, 98 N. J. L. 712; Spann v. City of Dallas, 111 Tex. 350. 

As evidence of the decided trend toward the broader view, it is significant that in some instances the state courts in later decisions have reversed their former decisions holding the other way. For example, compare State ex rel. Beery v. Houghton, supra, sustaining the power, with State ex rel. Lachtman v. Houghton, 134 Minn. 226; State ex rel. Roerig v. City of Minneapolis, 136 Minn. 479; and Vorlander v. Hokenson, 145 Minn. 484, denying it, all of which are disapproved in the Houghton case (p. 151) last decided. 

The decisions enumerated in the first group cited above agree that the exclusion of buildings devoted to business, trade, etc., from residential districts, bears a rational relation to the health and safety of the community. Some of the grounds for this conclusion are—promotion of the health and security from injury of children and others by separating dwelling houses from territory devoted to trade and industry; suppression and prevention of disorder; facilitating the extinguishment of fires, and the enforcement of street traffic regulations and other general welfare ordinances; aiding the health and [**120] safety of the community by excluding from residential areas the confusion and danger of fire, contagion and disorder which in greater or less degree attach to the location of stores, shops and factories. Another ground is that the construction and repair of streets may be rendered easier and less expensive by confining the greater part of the heavy traffic to the streets where business is carried on. 

 [*392] The Supreme Court of Illinois, in City of Aurora v. Burns, supra, pp. 93-95, in sustaining a comprehensive building zone ordinance dividing the city into eight districts, including exclusive residential districts for one and two-family dwellings, churches, educational institutions and schools, said: 

"The constantly increasing density of our urban populations, the multiplying forms of industry and the growing complexity of our civilization make it necessary for the State, either directly or through some public agency by its sanction, to limit individual activities to a greater extent than formerly. With the growth and development of the State the police power necessarily develops, within reasonable bounds, to meet the changing conditions. . . . 

". . . The harmless may sometimes be brought within the regulation or prohibition in order to abate or destroy the harmful. The segregation of industries commercial pursuits and dwellings to particular districts in a city, when exercised reasonably, may bear a rational relation to the health, morals, safety and general welfare of the community. The establishment of such districts or zones may, among other things, prevent congestion of population, secure quiet residence districts, expedite local transportation, [***313] and facilitate the suppression of disorder, the extinguishment of fires and the enforcement of traffic and sanitary regulations. The danger of fire and the risk of contagion are often lessened by the exclusion of stores and factories from areas devoted to residences, and, in consequence, the safety and health of the community may be promoted. . . . 

". . . The exclusion of places of business from residential districts is not a declaration that such places are nuisances or that they are to be suppressed as such, but it is a part of the general plan by which the city's territory is allotted to different uses in order to prevent, or at least to reduce, the congestion, disorder and dangers [*393] which often inhere in unregulated municipal development." 

The Supreme Court of Louisiana, in State v. City of New Orleans, supra, pp. 282-283, said: 

"In the first place, the exclusion of business establishments from residence districts might enable the municipal government to give better police protection. Patrolmen's beats are larger, and therefore fewer, in residence neighborhoods than in business neighborhoods. A place of business in a residence neighborhood furnishes an excuse for any criminal to go into the neighborhood, where, otherwise, a stranger would be under the ban of suspicion. Besides, open shops invite loiterers and idlers to congregate; and the places of such congregations need police protection. In the second place, the zoning of a city into residence districts and commercial districts is a matter of economy in street paving. Heavy trucks, hauling freight to and from places of business in residence districts, require the city to maintain the same costly pavement in such districts that is required for business districts; whereas, in the residence districts, where business establishments are excluded, a cheaper pavement serves the purpose. . . . 

"Aside from considerations of economic administration, in the matter of police and fire protection, street paving, etc., any business establishment is likely to be a genuine nuisance in a neighborhood of residences. Places of business are noisy; they are apt to be disturbing at night; some of them are malodorous; some are unsightly; some are apt to breed rats, mice, roaches, flies, ants, etc. . . . 

"If the municipal council deemed any of the reasons which have been suggested, or any other substantial reason, a sufficient reason for adopting the ordinance in question, it is not the province of the courts to take issue with the council. We have nothing to do with the question of the wisdom or good policy of municipal ordinances. If they are not satisfying to a majority of the citizens, their recourse is to the ballot—not the courts." 

 [*394] The matter of zoning has received much attention at the hands of commissions and experts, and the results of their investigations have been set forth in comprehensive reports. These reports, which bear every evidence of painstaking consideration, concur in the view that the segregation of residential, business, and industrial buildings will make it easier to provide fire apparatus suitable for the character and intensity of the development in each section; that it will increase the safety and security of home life; greatly tend to prevent street accidents, especially to children, by reducing the traffic and resulting confusion in residential sections; decrease noise and other conditions which produce or intensify nervous disorders; preserve a more favorable environment in which to rear children, etc. With particular reference to apartment houses, it is pointed out that the development of detached house sections is greatly retarded by the coming of apartment houses, which has sometimes resulted in destroying the entire section for private house purposes; that in such sections very often the apartment house is a mere parasite, constructed in order to take advantage of the open spaces and attractive surroundings created by the residential character of the district. Moreover, the coming of one apartment house is followed by others, interfering by their height and bulk with the free circulation of air and monopolizing the rays of the sun which otherwise would fall upon the smaller homes, and bringing, as their necessary accompaniments, the disturbing noises incident to increased traffic and business, and the occupation, by means of moving and parked automobiles, of larger portions of the streets, thus detracting from [**121] their safety and depriving children of the privilege of quiet and open spaces for play, enjoyed by those in more favored localities—until, finally, the residential character of the neighborhood and its desirability as a place of detached residences are utterly destroyed. Under these circumstances, [*395] apartment houses, which in a different environment [***314] would be not only entirely unobjectionable but highly desirable, come very near to being nuisances. 

If these reasons, thus summarized, do not demonstrate the wisdom or sound policy in all respects of those restrictions which we have indicated as pertinent to the inquiry, at least, the reasons are sufficiently cogent to preclude us from saying, as it must be said before the ordinance can be declared unconstitutional, that such provisions are clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals, or general welfare... Cusack Co. v. City of Chicago, supra, pp. 530-531; Jacobson v. Massachusetts, 197 U.S. 11, 30-31. 

It is true that when, if ever, the provisions set forth in the ordinance in tedious and minute detail, come to be concretely applied to particular premises, including those of the appellee, or to particular conditions, or to be considered in connection with specific complaints, some of them, or even many of them, may be found to be clearly arbitrary and unreasonable. But where the equitable remedy of injunction is sought, as it is here, not upon the ground of a present infringement or denial of a specific right, or of a particular injury in process of actual execution, but upon the broad ground that the mere existence and threatened enforcement of the ordinance, by materially and adversely affecting values and curtailing the opportunities of the market, constitute a present and irreparable injury, the court will not scrutinize its provisions, sentence by sentence, to ascertain by a process of piecemeal dissection whether there may be, here and there, provisions of a minor character, or relating to matters of administration, or not shown to contribute to the injury complained of, which, if attacked separately, might not withstand the test of constitutionality. In respect of such provisions, of which specific complaint is not [*396] made, it cannot be said that the land owner has suffered or is threatened with an injury which entitles him to challenge their constitutionality... Turpin v. Lemon, 187 U.S. 51, 60. In Railroad Commission Cases, 116 U.S. 307, 335-337, this Court dealt with an analogous situation. There an act of the Mississippi legislature, regulating freight and passenger rates on intrastate railroads and creating a supervisory commission, was attacked as unconstitutional. The suit was brought to enjoin the commission from enforcing against the plaintiff railroad company any of its provisions. In an opinion delivered by Chief Justice Waite, this Court held that the chief purpose of the statute was to fix a maximum of charges and to regulate in some matters of a police nature the use of railroads in the state. After sustaining the constitutionality of the statute "in its general scope" this Court said: "Whether in some of its details the statute may be defective or invalid we do not deem it necessary to inquire, for this suit is brought to prevent the commissioners from giving it any effect whatever as against this company." Quoting with approval from the opinion of the Supreme Court of Mississippi it was further said: "Many questions may arise under it not necessary to be disposed of now, and we leave them for consideration when presented." And finally: "When the commission has acted and proceedings are had to enforce what it has done, questions may arise as to the validity of some of the various provisions which will be worthy of consideration, but we are unable to say that, as a whole, the statute is invalid." 

The relief sought here is... of the same character, namely,an injunction against the enforcement of any of the restrictions, limitations or conditions of the ordinance. And the gravamen of the complaint is that a portion of the land of the appellee cannot be sold for certain enumerated [*397] uses because of the general and broad restraints of the ordinance. What would be the effect of a restraint imposed by one or more of the innumerable provisions of the ordinance, considered apart, upon the value or marketability of the lands is neither disclosed by the bill nor by the evidence, and we are afforded no basis, apart from mere speculation, upon which to rest a conclusion that it or they would have any appreciable effect upon those matters. Under these circumstances, therefore, it is enough for us to determine, as we do, that the ordinance in its general scope and dominant features, so far as its provisions are here involved, is a valid exercise of authority, leaving other provisions to be dealt with as cases arise directly involving them. 

And this is in accordance with the traditional policy of this Court. In the realm of constitutional law, especially, [***315] this Court has perceived the embarrassment which is likely to result from an attempt to formulate rules or decide questions beyond the necessities of the immediate issue. It has preferred to follow the method of a gradual approach to the general by a systematically guarded application and extension of constitutional principles to particular cases as they arise, rather than by out of hand attempts to establish general rules to which future cases must [**122] be fitted. This process applies with peculiar force to the solution of questions arising under the due process clause of the Constitution as applied to the exercise of the flexible powers of police, with which we are here concerned. 

Decree reversed. 

MR. JUSTICE VAN DEVANTER, MR. JUSTICE McREYNOLDS and MR. JUSTICE BUTLER, dissent. 
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LEXIS HEADNOTES - Classified to U.S. Digest Lawyers' Edition: 

  

  

Nuisance -- public -- damages to private dwelling. -- 

  

Headnote: 

A source of damage to a private dwelling is not a public nuisance, even if similar damage is inflicted on others in different places. 

[For other cases see Nuisance, I. in Digest Sup. Ct. 1908.] 

  

  

Constitutional law -- due process -- forbidding mining coal where right is reserved. -- 

  

Headnote: 

A statute forbidding the mining of coal under private dwellings or streets or cities in places where the right to mine such coal is reserved in the grant is unconstitutional, as taking property without due process of law. 

[For other cases, see Constitutional Law, IV. b, 5, in Digest Sup. Ct. 1908.] 

  

  

Eminent domain -- regulation as a taking. -- 

  

Headnote: 

If regulation restricting the use of private property goes too far, it will be recognized as a taking for which compensation must be made under the constitutional provision requiring compensation to be made for property taken for a public use. 

[For other cases, see Eminent Domain, V. in Digest Sup. Ct. 1908.] 

SYLLABUS: 1. One consideration in deciding whether limitations on private property, to be implied in favor of the police power, are exceeded, is the degree in which the values incident to the property are diminished by the regulation in question; and this is to be determined from the facts of the particular case. P. 413. 

2. The general rule, at least, is that if regulation goes too far it will be recognized as a taking for which compensation must be paid. P. 415. 

3. The rights of the public in a street, purchased or laid out by eminent domain, are those that it has paid for. P. 415. 

4. Where the owner of land containing coal deposits had deeded the surface with express reservation of the right to remove all the coal beneath, the grantees assuming the risk and waiving all claim to damages that might arise from such mining, and the property rights thus reserved, and contracts made, were valid under the state law, and a statute, enacted later, forbade mining in such way as to cause subsidence of any human habitation, or public street or building, etc., and thereby made commercially impracticable the removal of very valuable coal deposits still standing unmined, held, that the prohibition exceeded the police power, whether viewed as a protection to private surface owners or to cities having only surface rights, and contravened the rights of the coal-owner under the Contract Clause of the Constitution and the Due Process Clause of the Fourteenth Amendment. n1 P. 413. 

n1 The following summary of the statute involved is taken from the opinion of the Pennsylvania Supreme Court: 

The statute is entitled: "An act regulating the mining of anthracite coal; prescribing duties for certain municipal officers; and imposing penalties." 

Section 1 provides that it shall be unlawful "so to conduct the operation of mining anthracite coal as to cause the caving-in, collapse, or subsidence of (a) Any public building or any structure customarily used by the public as a place of resort, assemblage, or amusement, including, but not being limited to, churches, schools, hospitals, theatres, hotels, and railroad stations; (b) Any street, road, bridge, or other public passageway, dedicated to public use or habitually used by the public; (c) Any track, roadbed, right of way, pipe, conduit, wire, or other facility, used in the service of the public by any municipal corporation or public service company as defined by the Public Service Company Law; (d) Any dwelling or other structure used as a human habitation, or any factory, store, or other industrial or mercantile establishment in which human labor is employed; (e) Any cemetery or public burial ground." 

Sections 2 to 5, inclusive, place certain duties on public officials and persons in charge of mining operations, to facilitate the accomplishment of the purpose of the act. 

Section 6 provides the act "shall not apply to [mines in] townships of the second class [i.e., townships having a population of less than 300 persons to a square mile], nor to any area wherein the surface overlying the mine or mining operation is wild or unseated land, nor where such surface is owned by the owner or operator of the underlying coal and is distant more than one hundred and fifty feet from any improved property belonging to any other person." 

Section 7 sets forth penalties; and § 8 reads: "The courts of common pleas shall have power to award injunctions to restrain violations of this act." P.L. 1921, p. 1198. 

274 Pa. St. 489, reversed. 

COUNSEL: Mr. John W. Davis with whom Mr. Frank W. Wheaton, Mr. Henry S. Drinker, Jr., and Mr. Reese H. Harris were on the brief, for plaintiff in error. 

I. The statute impairs the obligation of the contract between the parties. 

On August 26, 1921, the Mahons were bound by a valid covenant to permit the Coal Company, which had sold to them or to their ancestor the surface rights only in their lot, to exercise without objection or hindrance by them, its reserved right to mine out all the coal, without liability to them for damages occasioned thereby, which damages had been expressly waived as a condition for the grant. On August 27, 1921, the statute completely annulled this covenant, by giving them the right, by injunction, to prevent such mining. The fact that this contract was contained in a deed of conveyance does not make it any the less a contract within the constitutional protection. A deed is a contract between the parties thereto, even though the grantor is a sovereign State. Fletcher v. Peck, 6 Cr. 87, 137; Ohio Trust Co. v. Debolt, 16 How. 416, 432. 

II. The statute takes the property of the Coal Company without due process of law. 

Whenever the use of the land is restricted in any way or some incorporeal hereditament is taken away which was appurtenant thereto, it constitutes as much a taking as if the land itself had been appropriated. Tiedeman, State and Federal Control of Real and Personal Property, p. 702, § 143; Pumpelly v. Green Bay Co., 13 Wall. 166; Commonwealth v. Clearview Coal Co., 256 Pa. St. 238. 

If an act would be unconstitutional which specifically required one-third of the coal to be left in place to support the surface, it is in no way saved by the subterfuge of permitting the mining, provided this does not cause the subsidence which will inevitably result unless the Coal Company provides artificial support at a cost exceeding the value of the coal. The theoretical right to remove the coal without disturbing the surface is, as a practical matter, no more available than was Shylock's right to his pound of flesh. 

As pointed out in Justice Kephart's dissenting opinion, the courts of Pennsylvania have recognized three distinct estates in mining property: (1) The right to use the surface; (2) the ownership of the subjacent minerals; (3) the right to have the surface supported by the subjacent strata. 

This third right, called the Thirds Estate, has been recognized as so distinct from the ownership of the surface or of the minerals that it may be transferred to and held or conveyed by one who was neither the owner of the surface nor of the coal. Penman v. Jones, 256 Pa. St. 416; Charnetski v. Coal Co., 270 Pa. St. 459; Young v. Thompson, 272 Pa. St. 360. 

III. The statute is not a bona fide exercise of the police power. 

With the swing of the popular pendulum during recent years, the descendants of the able lawyers who, forty years ago, were employed to draft special legislation, are now employed in drafting laws to evade the restrictions of the state and federal constitutions. This legislation divides itself generally into two classes. In the first class fall those laws which are prompted by upright and public spirited progressives who, impelled by the need for the immediate adoption of the reforms which they advocate, are impatient at the constitutional restrictions on federal and state power, and are unwilling to await the enlargement of such powers by constitutional amendment. Examples of this class of law are the two recent Child Labor Acts. 

The second class consists of laws passed at the insistence of a determined and organized minority, designed to confiscate for their benefit the rights of producers of property, and passed by a legislature in time of political stress, in its anxiety to secure the votes controlled by the advocates of the measure. Such a law, we submit, is the Kohler Act. To protect a complaisant publicd from such laws is one of the primary functions of the courts. 

When it is asserted that a statute is not what the legislature sought to have it appear, it is necessary for those attacking its constitutionality to point, in the statute itself, to evidences which, viewed in the light of the court's knowledge of human nature and of legislative practice, are sufficient to demonstrate the position taken. 

So tested, the Kohler Act is in reality what this Court in Loan Association v. Topeka, 20 Wall. 655, characterized as "not legislation," but "robbery under the forms of law." 

It will be observed that the favored expedient of the draughtsmen of legislation of either of the classes to which we have alluded, is to dress up their statute in the garb of a statute properly coming within one of the recognized powers of the legislative body enacting it. 

The Kohler Act speaks as a regulation of the mining of anthracite coal, to protect the lives and safety of the public. It begins with a vivid preamble, from which it would appear that a considerable part of the population of Pennsylvania is in immediate danger of the loss of life and limb by being incontinently projected into unexpected abysses formed by the sudden subsidence of the surface by reason of the mining of anthracite coal. In his dissenting opinion, however, Mr. Justice Kephart states that the actual damage to date is confined to a small portion of the City of Scranton. Anthracite mining, however, is conducted in nine counties under a surface area comprising 496 square miles. While this preamble may possibly be regarded as spontaneous expression by the legislature of the reasons for the passage of the act, we call attention to the fact that an honest and valid law needs no specious preamble to bolster up its constitutionality.Is it not an equally plausible explanation of the preamble that the framers of this act knew full well that it was not really a police regulation and were seeking to coerce the courts into holding it to be such merely by affixing to it a label? 

The act also contains a clause emphasizing that it is remedial legislation and craving a broad construction, which, if the act is what it says it is, will not help it, but which, if it is really a confiscatory measure masquerading as a police regulation, merely serves to emphasize this feature. The preamble and § 9 are the land of Esau. Section 1 is the voice of Jacob. Dobbins v. Los Angeles, 195 U.S. 223; Lawton v. Steele, 152 U.S. 133. 

Does the interest of the public generally, as distinguished from the private interest of Mr. and Mrs. Mahon, require that they shall be under no necessity of removing temporarily from their dwelling while the mining under their lot is going on, or of themselves making the necessary expenditures to repair their house and to fill up the cracks in their sidewalk and lawn after the subsidence is completed, using that part of the purchase money which they saved by buying the lot wighout the right of support? 

Are the drastic prohibitions of § 1 reasonably necessary to protect the lives and safety of persons on the Mahon lot or are they unduly oppressive on the Coal Company? 

The act shows on its face that its purpose is not to protect the lives or safety of the public generally but merely to augment the property rights of a favored few. 

Genuine public streets or public property where the right of support is vested in the public, as well as private property, where such support has not been sold, have been amply protected. Under the Mine Law of 1891 (3 Purd. 2555), the Davis Act (Act of July 26, 1913, P.L. 1439; 6 Purd. 6626) maps of underground workings, both past and prospective, must be filed with State Inspectors and City and Borough Mine Bureaus. Any citizen can at any time determine whether his underlying support is jeopardized. Actual inspection is always available and injunctions easily obtainable. See Scranton v. Peoples Coal Co., 256 Pa. St. 332; 274 Pa. St. 63. All this was true before the Kohler Act. 

The only interests not heretofore fully protected both by the right to damages and to injunctive relief, were those individuals who were owners of surface rights merely, and whose right of subjacent support had been withheld or waived, presumably for adequate consideration, or public or quasi-public bodies who, instead of condemning their streets or school buildings and thus paying for and securing the permanent support of the underlying coal, have obtained them at a bargain from parties who acquired only restricted title such as the Mahons possess. The right of such surface owners, the courts of Pennsylvania have properly held, can rise no higher than that of their grantor, no matter whether the present holder be a public service corporation operating water pipes, Spring Brook Water Co. v. Pennsylvania Coal Co., 54 Pa. Super. Ct. 380; a school district which has erected its building on a lot acquired without the right of support, Commonwealth v. Clearview Coal Co., 256 Pa. St. 328; or a city which has similarly acquired its streets by dedication from one who himself had no right of support, Scranton v. Phillips, 57 Pa. Super. Ct. 633. 

Apart from the consideration that the lives and safety of such classes of persons and those whom they permit to come on their property need no protection other than a proper notice to remove temporarily until it becomes safe to return, it is obvious that the Kohler Act is not directed to the safety of the public, but is for the benefit solely of a particular class. 

That there may be other private persons in a situation similar to that of these plaintiffs merely makes the act for the benefit of a particular class of individuals, and not for the benefit of the public generally. 

A further feature of the Kohler Act which demonstrates that it was not enacted for the protection of the general public is that by its terms it does not apply to all those similarly endangered. The life or safety of a surface owner is obviously subjected to equal jeopardy irrespective of whether the hole into which he falls was formed by the mining of bituminous or anthracite coal, or, for that matter, of iron ore, quartz or gravel. The Kohler Act, however, applies only to subsidences caused by the mining of anthracite coal. 

A further evidence that the act is disingenuous is found in § 5. If it were really to protect life and safety, the municipal authorities would naturally be empowered, in case of threatened subsidence, to rope off the endangered area and to compel the occupants to vacate the premises. Instead, they are merely empowered to shut up the mine and to exclude the workmen therefrom. 

Further legislative evidence of the true purpose is found in the provisions of another statute, passed on the same day and conceded to be its twin measure. This is the so-called Fowler Act, discussed in the dissenting opinion. There could be no clearer demonstration than that afforded by the intrinsic evidence of these two interrelated acts, that the sole design of the framers of both was to coerce the coal companies either into donating to the surface owner sufficient coal in place to support the surface, or paying him the damages which, as a means of getting a cheap lot, he had expressly bargained away. 

The means adopted by the Kohler Act are not reasonably necessary for the accomplishment of its ostensible purpose, and are unduly oppressive upon individuals. 

IV. If surface support in the anthracite district is necessary for public use, it can constitutionally be acquired only by condemnation with just compensation to the parties affected. Commonwealth v. Clearview Coal Co., 256 Pa. St. 328; Raub v. Lackawanna County, 60 Pa. Super. Ct. 462; Chicago, Milwaukee & St. Paul Ry. Co. v. Wisconsin, 238 U.S. 491. 

The Barrier Pillar Law, involved in Plymouth Coal Co. v. Pennsylvania, 232 U.S. 531, in no sense operates to transfer, without compensation, a permanent property right or easement from one party to another.The compensation to each owner for the burden of maintaining the pillar on his side is found in the reciprocal benefit from the pillar maintained by his neighbor. See Bowman v. Ross, 167 U.S. 548. Furthermore, it obviously has a direct relation to the lives and safety of men working in coal mines. The restriction imposed is but temporary and incidental; it applies to but a very small part of the coal at a point along the land line, where it may well be left in place without interfering with the operation until both mines are almost exhausted, whereupon, as the Court doubtless knows, the adjoining owners enter into an agreement to remove the pillar. 

The Rent Cases ( Block v. Hirsh, 256 U.S. 135; Marcus Brown Holding Co. v. Feldman, 256 U.S. 170; Levy Leasing Co. v. Siegel, 258 U.S. 242) are not authority for the proposition that a property right of one may under the police power be transferred to another without compensation, even in time of emergency. Quite the contrary. 

The principle involved in these cases was, it is submitted, not the police power but that of eminent domain. When the State regulates railroad rates, the fair return which the Constitution guarantees to the stockholders is really, when analysed, the just compensation required in condemnation proceedings. Instead of condemning a perpetual lease on the railroad with a fair rental for the stockholders and then operating the road at cost for the use of the entire public, the government allows the stockholders to operate it but requires them to serve the whole public without discrimination and permits them to net only the reasonable return to which their fair rental would have amounted. There is thus an essential difference in kind between a safety appliance act and a rate regulation. The one is an exercise of the police power, a prohibition of something injurious to the public, without the transfer of any property or property right of another either with or without compensation. The other is in its essence an exercise of the power of eminent domain, involving not only the requirement that it be for the public benefit as distinguished from that of a privileged class, but also the requirement of just compensation. Such were the Rent Laws. The majority opinion disclaimed the introduction of any new principle of constitutional law; it merely held applicable a recognized rule to the admitted facts of the case. There has never been any doubt that a railroad company can be prohibited from charging more than reasonable rates, or that it can be precluded from putting one passenger off its trains to make room for another who is willing to pay a higher fare. There was no suggestion in the arguments or in the minority opinion that the means adopted were not necessary and appropriate to remedy the existing evil or that any other method was available to produce the same result which would be attended with less hardship to the landlords. Nor was there any attempt by the law to require the landlord to give the use of his property for nothing, nor any thought that the tenant should get something for nothing. All that the law did was, in view of the temporary suspension of the law of supply and demand, temporarily to suspend the landlord's arbitrary right of extortion, the power to exercise which was the direct and temporary result of the national crisis. 

Even if it appeared that the owners of all the coal under buildings having no contractual right of support, intended presently to remove it, there would be no analogy to the conditions on which the validity of the Rent Laws was based, since there is no thought or suggestion that all the available dwellings, theatres, hotels and cemeteries are situated over such mines. 

The Rent Laws were merely a temporary measure. They provided reasonable compensation to the landlord; they constituted virtually a condemnation by the sovereign of the term to November 1, 1922, and a transfer of this term to the tenant at a reasonable cost, the just compensation provided by the Constitution. 

The Kohler Act, however, is a permanent provision. It transfers for all time the Third Estate, -- the right to the perpetual use of this coal -- in the Mahon lot from the Coal Company to private individuals, and that without any compensation whatever. 

In the court below, counsel, in discussing the Rent Cases, contended that the justification for the Kohler Act is even stronger than for the Rent Laws, insomuch as the latter were merely to provide housing facilities, a necessity of life, whereas the Kohler Act is to "protect life itself." The obvious answer to this specious argument is, first, that the Kohler Act is on its face unnecessary to protect the lives of Mr. and Mrs. Mahon, and will be effective to that end only in case they neglect to take the precautions for their own protection which their restricted rights in their property demand that they shall take. Second, there is no rule of law which entitles a State, even to protect life itself, to transfer the property of one citizen without compensation to another. 

Just here comes into force the distinction between the police power and the power of eminent domain, so clearly stated in a recent decision by the writer of the majority opinion in the case at bar -- Jackman v. Rosenbaum Co., 263 Pa. St. 158, 166. 

An owner of dangerous drugs may, under the police power, be restricted from selling them without a license, or without a prescription, or may even be prohibited from selling them at all. This would constitute an exercise of the police power. 

In time of epidemic it is conceivable that a State might temporarily prohibit the hoarding of essential medicines and might require physicians and druggists to sell them at reasonable rates. Even at such a time, the druggist could not be required to dispense his medicines for nothing, or a baker his bread, and that though people were dying or starving for want of drugs and food. 

If every word in the preamble of the Kohler Act were true there would still be no justification for the uncompensated transfer of the beneficial use of the supporting coal from defendant to plaintiff. No emergency will justify the transfer of property or a tangible property right from one citizen to another without just compensation. 

The Kohler Act is not a police regulation. It is not a valid exercise of the right of eminent domain because, first, it is not exercised for the benefit of the public generally, and second, because it provides no compensation whatever to the party whose property is taken. 

Mr. W. L. Pace, with whom Mr. H. J. Mahon was on the brief, for defendants in error. 

Mr. George Ross Hull, with whom Mr. George E. Alter, Attorney General of the State of Pennsylvania, was on the brief, for the State of Pennsylvania, by special leave of court, as amici curiae. 

The problem presented to the legislature involved the interests of the public in the life, health and safety of persons living in the mining communities, in the wholesale destruction of surface property, and in securing the maximum yield of coal from the mines; the interest of the surface owner in his property and of the surface dweller in his own safety; the interest of the mine owner in his labor supply and in securing the maximum yield of coal from his property. This problem after elaborate investigation, and abortive attempts, was sought to be met by the "Fowler Act," 1921, P.L. 1192, establishing the State Anthracite Mine Cave Commission and the "Kohler Act," id. 1198, here involved. 

As was said by Mr. Chief Justice von Moschzisker, in this case: "In determining whether the act is a reasonable piece of legislation within the police power, we may 'call to our aid all those external or historical facts which are necessary for this purpose and which led to the enactment.'" 

A reading of the Kohler Act involved in this appeal discloses that it is not directed to the reimbursement of surface owners for damage which may be caused either to persons or property, but is directed solely to the protection of human life. There are probably millions of dollars in surface improvements which are not reached and which were not intended to be reached by the provisions of this act. In view of the historical facts it is apparent that the good faith of this exercise of the police power is beyond question. 

The legislative determination of the existence of a situation inimical to the public welfare which calls for an exercise of the police power, while it may be scrutinized by the courts, is not to be set aside unless it clearly appear that such determination was not well founded. Lawton v. Steele, 152 U.S. 133; McLean v. Arkansas, 211 U.S. 539; Lower Vein Coal Co. v. Industrial Board, 255 U.S. 144; Nolan v. Jones, 263 Pa. St. 124; Levy Leasing Co. v. Siegel, 258 U.S. 242. 

The protection of the life, health and safety of the public in the anthracite mining communities is the primary purpose of the act. Its interference with property rights is merely incidental. Commonwealth v. Alger, 7 Cush. 84; Holden v. Hardy, 169 U.S. 392. 

Land which is underlaid with coal is a kind of property which, by reason of operations conducted upon it or by reason of contracts made with respect to it, may become a grave menace to the life, health and safety of the public. 

The dangers incident to operations conducted on coal lands have been met by extensive and elaborate codes of laws regulating coal mining. The constitutionality of these laws has long since been settled. The danger to the public arising from the contracts entered into with respect to coal lands, however, was not clearly recognized until recent years. 

As the law relating to coal lands developed prior to the enactment of the Kohler Act, it permitted the creation, by appropriate conveyances, of three distinct property rights or estates in lands: (1) the surface, (2) the coal, and (3) the right of support; and these estates might be vested in different persons at the same time. Graff Furnace Co. v. Scranton Coal Co., 244 Pa. St. 592; Penman v. Jones, 256 Pa. St. 416; Charnetski v. Coal Mining Co., 270 Pa. St. 459. Owners in fee of coal lands might part with their right to the surface, reserving to themselves the right to mine all of the coal without any obligation to support the surface and without liability for any damage resulting from its subsidence. 

It is probable that when conveyances of surface rights were first made, the right to remove coal without liability to the surface owners was reserved merely as a safeguard against an occasional injury which might occur through first mining; and that second mining, or the removal of pillars, was not then in contemplation. The large extent of territory underlaid with anthracite coal, the large number of people living upon its surface, and the very obvious menace to the life, health and safety of these people, clothed these lands and these mining operations with a public interest which manifestly made them a proper subject for the exercise of the police power. It the public welfare be threatened by the existence or the certain occurrence of a grave public danger the legality of an exercise of the police power to prevent or to remedy cannot be questioned. 

The exercise of the police power to regulate contracts relating to land has been sustained where the disaster threatened was of less serious consequence that that which is dealt with in the act now under consideration. Block v. Hirsh, 256 U.S. 135; Levy Leasing Co. v. Siegel, 258 U.S. 242. 

It will be urged, however, that these cases are not applicable to the case now under consideration, for the reason that in them the acts involved were emergency laws passed to meet an urgent temporary necessity and expressly limited by their terms to a brief period. Ordinarily the operation of economic laws regulates the supply of houses so that dwellings for rent are not clothed with such a public interest as would subject the contracts of landlord and tenant to the regulatory exercise of the police power. The nature of the property, the rights in it and the contracts relating to it, are such that regulation of the character contained in those acts could be justified only by the existence of extraordinary circumstances which the legislature and the courts knew must disappear when the emergency passed. But we do not understand the Court to mean that if a situation which threatened the public safety and welfare might be dealt with in an emergency, it could not be controlled by appropriate regulation if that emergency continued. The sound reason which sustained the validity of those acts during the period when the emergency was reasonably expected to continue will sustain as a permanent change an act which is intended to meet a permanent menace to the public. Accordingly the same fundamental principles of law which sustained the rent laws during the period of emergency, will sustain the Kohler Act. 

It should be noted also in considering the application of the rent cases, that the case at bar falls within a class of cases which the dissenting opinion recognized as proper for the exercise of the police power. Block v. Hirsh, 256 U.S. 135, 167. 

The Kohler Act is in line with numerous familiar cases wherein legislation involving the exercise of the police power has been sustained. The well established restriction placed upon the right of public service companies to fix rates by contract, the power to forbid absolutely the sale of oleomargarine for the purpose of preventing possible frauds, the power to prevent the sale of unwholesome meats and other foods, the power to regulate to prohibit the manufacture of corn and rye into whiskey, the power to forbid mining to the boundary of a mine property without leaving a barrier pillar of sufficient thickness to prevent possible injury from the flooding of an adjoining mine, are familiar illustrations of the exercise of the police power enacted to avoid dangers which are neither so grave nor so certain as those which the Kohler Act seeks to prevent. 

In its application to all coal lands where the right of surface support is still vested in the surface owner, the effect of the Kohler Act is to prevent the making of any valid contract whereby the right of support may be separated from the surface ownership in such manner as to permit the subsidence of any of the structures or facilities mentioned in the act. It must be remembered that there is a broad field in which the Kohler Act does thus operate. If the circumstances which now exist in the anthracite regions could have been foreseen and certainly predicted by the legislature a half century ago, it would clearly have been within its power to limit the owner's right to contract, by the enactment of such a regulatory measure as the Kohler Act. And we are confident that if it were not for the existence of contracts already entered into, the constitutionality of this act would not have been questioned. 

It is an act, prospective in its operation, regulating the future conduct of mining for anthracite coal. It operates generally upon all mines, including those now being operated and all which may be opened and operated in the future. It operates without regard to any private contracts which may have been made relating to surface support. It operates alike upon lands where the surface owner still has the right of support, and upon those where the right of support has been separated from ownership of the surface and is held by the owner of the coal or by a third person. 

But if the act in its operation upon lands where the right of support and the ownership of the surface have not been separated, be a constitutional exercise of the police power, it is equally valid in its operation upon lands where these interests are held by different persons. 

Persons cannot remove their property from the reach of the police power by entering into contracts with respect to it. Marcus Brown Holding Co. v. Feldman, 256 U.S. 170. 

All property within the State is held, and all contracts are entered into subject to the future exercise of the police power of the State. Every such agreement was entered into by the parties with full knowledge that whenever the existence of such contracts and the exercise of the license reserved should threaten the life, health or safety of the people, the Commonwealth in its sovereign power might interpose and restrict the use of those contract rights to such extent as might be necessary in the public interest. Owners of coal lands, who saw highways being laid out and improved, railroads and trolley lines built, sewers and gas mains laid, light, telephone and power wires stretched overhead, depots, stores, theatres, hotels and dwellings constructed, and who, perhaps as many of the coal companies did, laid out the surface in building lots dedicating streets and alleys to public use, selling the lots for the purpose of having dwellings erected thereon, -- such owners were bound to know that whenever the time should come when the exercise of the license which they had reserved would threaten the welfare of the communities upon the surface, the police power of the State might be interposed to restrict their rights. Scranton v. Public Service Commission, 268 Pa. St. 192; Relief Electric Light, Heat & Power Company's Petition, 69 Pa. Super Ct. 1, 8. 

In Russell v. Sebastian, 233 U.S. 195, and New Orleans Gas Light Co. v. Louisiana Light Co., 115 U.S. 650, no exercise of the police power was involved; in the latter, this Court recognized the principle which we have stated. 

The Kohler Act does not take the property of the plaintiff in error. Commonwealth v. Plymouth Coal Co., 232 Pa. St. 141; s. c. 232 U.S. 531. The act does not go as far as the Barrier Pillar Act. It contains no provision requiring any mine owner to leave coal in place. If natural support other than coal in the pillars be available, or if artificial support be provided, every pound of coal may be removed from the mines. 

Nor does it transfer the right of support from the owner of the coal to the surface owner. This right, license or estate in the land is nothing more than an immunity from civil liability for damages to the surface owner. Under the Kohler Act, this immunity continues. 

If the act were designed, as the plaintiff in error contends, for the protection of the property rights of the surface owners, and not as a bona fide and reasonable exercise of the police power, it would contain two features which are conspicuously absent from it: First, it would provide that the liability of the defendant for damages to the person or property of the plaintiffs which was released by the contract contained in the deed, should be restored, second, it would apply generally to all valuable structures upon the surface. 

Notice to the surface owner o vacate his property is not sufficient to prevent injury to him or to the public. This same objection might have been made to the reasonableness of all of the legislation which has been enacted for the protection of persons employed in mines. Communities must exist in or near the vicinity of the mines or they cannot be operated, and it is a matter of concern to the public that persons be permitted to dwell there in safety. Even if it were possible to remove whole cities from their present locations, and reconstruct them upon sites beyond the coal measures, those sites may be so distant from the mines and so separated by the topography of the country that access to and from the collieries would be impracticable and the mines would close for want of labor. Moreover, cities are built where nature affords an opportunity for them. Industrial communities cannot be perched upon the mountains nor in places inaccessible to roads and railroads. Nor is it always practicable or possible for the individual dweller upon the surface to find another house in which to live. Throughout the State of Pennsylvania and elsewhere in this and foreign countries there is an acute shortage of houses due to conditions prevailing during the war, and there is no doubt that this condition, which has elsewhere proven so serious as to give rise to the legislation reviewed in the Rent Cases (already cited), has been aggravated in the coal mining communities by reason of the very conditions which gave rise to the Kohler Act. Or it may be that the occupants of the dwelling will recklessly disregard the notice given and take the chance of escaping injury. The notice will not avail to prevent the disastrous results of his necessity or folly. See Commonwealth v. Plymouth Coal Co., 232 Pa. St. 141, 146. 

The only practicable way in which the life, health and safety of the public in these communities may be adequately safeguarded is by the enforcement of such restrictions as are contained in the Kohler Act, and for this reason those restrictions are reasonable even though they limit to some extent the rights of others. 

Mr. Philip V. Mattes, by leave of court, filed a brief on behalf of the City of Scranton, as amicus curiae. 

Mr. Philip V. Mattes, Mr. Frank M. Walsh and Mr. Owen J. Roberts, by leave of court, filed a brief on behalf of the Scranton Surface Protective Association, as amici curiae. 

Mr. C. La Rue Munson and Mr. Edgar Munson, by leave of court, filed a brief on behalf of the Scrantor Gas & Water Company, as amici curiae. 

OPINIONBY: HOLMES 
OPINION: [*412]  [**159]  [***324] MR. JUSTICE HOLMES delivered the opinion of the Court. 

This is a bill in equity brought by the defendants in error to prevent the Pennsylvania Coal Company from mining under their property in such way as to remove the supports and cause a subsidence of the surface and of their house. The bill sets out a deed executed by the Coal Company in 1878, under which the plaintiffs claim. The deed conveys the surface, but in express terms reserves the right to remove all the coal under the same, and the grantee takes the premises with the risk, and waives all claim for damages that may arise from mining out the coal. But the plaintiffs say that whatever may have been the Coal Company's rights, they were taken away by an Act of Pennsylvania, approved May 27, 1921, P.L. 1198, commonly known there as the Kohler Act. The Court of Common Pleas found that if not restrained the defendant would cause the damage to prevent which the bill was [***325] brought, but denied an injunction, holding that the statute if applied to this case would be unconstitutional. On appeal the Supreme Court of the State agreed that the defendant had contract and property rights protected by the Constitution of the United States, but held that the statute was a legitimate exercise of the police power and directed a decree for the plaintiffs. A writ of error was granted bringing the case to this Court. 

The statute forbids the mining of anthracite coal in such way as to cause the subsidence of, among other [*413] things, any structure used as a human habitation, with certain exceptions, including among them land where the surface is owned by the owner of the underlying coal and is distant more than one hundred and fifty feet from any improved property belonging to any other person. As applied to this case the statute is admitted to destroy previously existing rights of property and contract. The question is whether the police power can be stretched so far. 

Government hardly could go on if to some extent values incident to property could not be diminished without paying for every such change in the general law. As long recognized, some values are enjoyed under an implied limitation and must yield to the police power. But obviously the implied limitation must have its limits, or the contract and due process clauses are gone. One fact for consideration in determining such limits is the extent of the diminution. When it reaches a certain magnitude, in most if not in all cases there must be an exercise of eminent domain and compensation to sustain the act. So the question depends upon the particular facts. The greatest weight is given to the judgment of the legislature, but it always is open to interested parties to contend that the legislature has gone beyond its constitutional power. 

This is the case of a single private house. No doubt there is a public interest even in this, as there is in every purchase and sale and in all that happens within the commonwealth. Some existing rights may be modified even in such a case. Rideout v. Knox, 148 Mass. 368. But usually in ordinary private affairs the public interest does not warrant much of this kind of interference. A source of damage to such a house is not a public nuisance even if similar damage is inflicted on others in different places. The damage is not common or public. Wesson v. Washburn Iron Co., 13 Allen, 95, 103. The extent of [*414] the public interest is shown by the statute to be limited, since the statute ordinarily does not apply to land when the surface is owned by the owner of the coal. Furthermore, it is not justified as a protection of personal safety. That could be provided for by notice. Indeed the very foundation of this bill is that the defendant gave timely notice of its intent to mine under the house. On the other hand the extent of the taking is great. It purports to abolish what is recognized in Pennsylvania as an estate in land—a very valuable estate—and what is declared by the Court below to be a contract hitherto binding the plaintiffs. If we were called upon to deal with the plaintiffs' position alone, we should think it clear that the statute does not disclose a public interest sufficient to warrant so extensive a destruction of the defendant's constitutionally protected rights. 

But the case has been treated as one in which the general validity of the act should [**160] be discussed. The Attorney General of the State, the City of Scranton, and the representatives of other extensive interests were allowed to take part in the argument below and have submitted their contentions here. It seems, therefore, to be our duty to go farther in the statement of our opinion, in order that it may be known at once, and that further suits should not be brought in vain. 

It is our opinion that the act cannot be sustained as an exercise of the police power, so far as it affects the mining of coal under streets or cities in places where the right to mine such coal has been reserved. As said in a Pennsylvania case, "For practical purposes, the right to coal consists in the right to mine it." Commonwealth v. Clearview Coal Co., 256 Pa. St. 328, 331. What makes the right to mine coal valuable is that it can be exercised with profit. To make it commercially impracticable to mine certain coal has very nearly the same effect for constitutional purposes as appropriating or destroying it. This [*415] we think that we are warranted in assuming that the statute does. 

It is true that in Plymouth Coal Co. v. Pennsylvania, 232 U.S. 531, it was held competent for the legislature to require a pillar of coal to be left along the line of adjoining property, that, with the pillar on the other side of the line, [***326] would be a barrier sufficient for the safety of the employees of either mine in case the other should be abandoned and allowed to fill with water. But that was a requirement for the safety of employees invited into the mine, and secured an average reciprocity of advantage that has been recognized as a justification of various laws. 

The rights of the public in a street purchased or laid out by eminent domain are those that it has paid for. If in any case its representatives have been so short sighted as to acquire only surface rights without the right of support, we see no more authority for supplying the latter without compensation than there was for taking the right of way in the first place and refusing to pay for it because the public wanted it very much. The protection of private property in the Fifth Amendment presupposes that it is wanted for public use, but provides that it shall not be taken for such use without compensation. A similar assumption is made in the decisions upon the Fourteenth Amendment. Hairston v. Danville & Western Ry. Co., 208 U.S. 598, 605. When this seemingly absolute protection is found to be qualified by the police power, the natural tendency of human nature is to extend the qualification more and more until at last private property disappears. But that cannot be accomplished in this way under the Constitution of the United States. 

The general rule at least is, that while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking. It may be doubted how far exceptional cases, like the blowing up of a house to stop a conflagration, go—and if they go beyond the general rule, [*416] whether they do not stand as much upon tradition as upon principle. Bowditch v. Boston, 101 U.S. 16. In general it is not plain that a man's misfortunes or necessities will justify his shifting the damages to his neighbor's shoulders. Spade v. Lynn & Boston R.R. Co., 172 Mass. 488, 489. We are in danger of forgetting that a strong public desire to improve the public condition is not enough to warrant achieving the desire by a shorter cut than the constitutional way of paying for the change. As we already have said, this is a question of degree—and therefore cannot be disposed of by general propositions. But we regard this as going beyond any of the cases decided by this Court. The late decisions upon laws dealing with the congestion of Washington and New York, caused by the war, dealt with laws intended to meet a temporary emergency and providing for compensation determined to be reasonable by an impartial board. They went to the verge of the law but fell far short of the present act... Block v. Hirsh, 256 U.S. 135. Marcus Brown Holding Co. v. Feldman, 256 U.S. 170. Levy Leasing Co. v. Siegel, 258 U.S. 242. 

We assume, of course, that the statute was passed upon the conviction that an exigency existed that would warrant it, and we assume that an exigency exists that would warrant the exercise of eminent domain. But the question at bottom is upon whom the loss of the changes desired should fall. So far as private persons or communities have seen fit to take the risk of acquiring only surface rights, we cannot see that the fact that their risk has become a danger warrants the giving to them greater rights than they bought. 

Decree reversed. 

DISSENTBY: BRANDEIS 

DISSENT: MR. JUSTICE BRANDEIS, dissenting. 

The Kohler Act prohibits, under certain conditions, the mining of anthracite coal within the limits of a city in such a manner or to such an extent "as to cause the . . . [*417] subsidence of any dwelling or other structure used as a human habitation, or any factory, store, or other industrial or mercantile establishment in which human labor is employed." Coal in place is land; and the right of the owner to use his land is not absolute. He may not so use it as to create a public nuisance; and uses, once harmless, may, owing to changed conditions, seriously threaten [**161] the public welfare. Whenever they do, the legislature has power to prohibit such uses without paying compensation; and the power to prohibit extends alike to the manner, the character and the purpose of the use. Are we justified in declaring that the Legislature of Pennsylvania has, in restricting the right to mine anthracite, exercised this power so arbitrarily as to violate the Fourteenth Amendment" 

Every restriction upon the use of property imposed in the exercise of the police power deprives the owner of some right theretofore enjoyed, and is, in that sense, an abridgment by the State of rights in property without making compensation. [***327] But restriction imposed to protect the public health, safety or morals from dangers threatened is not a taking. The restriction here in question is merely the prohibition of a noxious use. The property so restricted remains in the possession of its owner. The State does not appropriate it or make any use of it. The State merely prevents the owner from making a use which interferes with paramount rights of the public. Whenever the use prohibited ceases to be noxious—as it may because of further change in local or social conditions—the restriction will have to be removed and the owner will again be free to enjoy his property as heretofore. 

The restriction upon the use of this property can not, of course, be lawfully imposed, unless its purpose is to protect the public. But the purpose of a restriction does not cease to be public, because incidentally some private [*418] persons may thereby receive gratuitously valuable special benefits. Thus, owners of low buildings may obtain, through statutory restrictions upon the height of neighboring structures, benefits equivalent to an easement of light and air... Welch v. Swasey, 214 U.S. 91. Compare Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61; Walls v. Midland Carbon Co., 254 U.S. 300. Furthermore, a restriction, though imposed for a public purpose, will not be lawful, unless the restriction is an appropriate means to the public end. But to keep coal in place is surely an appropriate means of preventing subsidence of the surface; and ordinarily it is the only available means. Restriction upon use does not become inappropriate as a means, merely because it deprives the owner of the only use to which the property can then be profitably put. The liquor and the oleomargarine cases settled that. Mugler v. Kansas, 123 U.S. 623, 668, 669; Powell v. Pennsylvania, 127 U.S. 678, 682.... See also Hadacheck v. Los Angeles, 239 U.S. 394; Pierce Oil Corporation v. City of Hope, 248 U.S. 498. Nor is a restriction imposed through exercise of the police power inappropriate as a means, merely because the same end might be effected through exercise of the power of eminent domain, or otherwise at public expense. Every restriction upon the height of buildings might be secured through acquiring by eminent domain the right of each owner to build above the limiting height; but it is settled that the State need not resort to that power... Compare Laurel Hill Cemetery v. San Francisco, 216 U.S. 358; Missouri Pacific Ry. Co. v. Omaha, 235 U.S. 121. If by mining anthracite coal the owner would necessarily unloose poisonous gasses, I suppose no one would doubt the power of the State to prevent the mining, without buying his coal fields. And why may not the State, likewise, without paying compensation, prohibit one from digging so deep or excavating so near the surface, as to expose the community to [*419] like dangers? In the latter case, as in the former, carrying on the business would be a public nuisance. 

It is said that one fact for consideration in determining whether the limits of the police power have been exceeded is the extent of the resulting diminution in value; and that here the restriction destroys existing rights of property and contract. But values are relative.  If we are to consider the value of the coal kept in place by the restriction, we should compare it with the value of all other parts of the land. That is, with the value not of the coal alone, but with the value of the whole property. The rights of an owner as against the public are not increased by dividing the interests in his property into surface and subsoil. The sum of the rights in the parts can not be greater than the rights in the whole. The estate of an owner in land is grandiloquently described as extending ab orco usque ad coelum. But I suppose no one would contend that by selling his interest above one hundred feet from the surface he could prevent the State from limiting, by the police power, the height of structures in a city. And why should a sale of underground rights bar the State's power? For aught that appears the value of the coal kept in place by the restriction may be negligible as compared with the value of the whole property, or even as compared with that part of it which is represented by the coal remaining in place and which may be extracted despite the statute. Ordinarily a police regulation, general in operation, will not be held void as to a particular property, although proof is offered that owing to conditions peculiar to it the restriction could not reasonably be applied... See Powell v. Pennsylvania, [***328] 127 U.S. 678, 681, 684; Murphy v. California, 225 U.S. 623, 629. But even if the particular [**162] facts are to govern, the statute should, in my opinion, be upheld in this case. For the defendant has failed to adduce any evidence from which [*420] it appears that to restrict its mining operations was an unreasonable exercise of the police power... Compare Reinman v. Little Rock, 237 U.S. 171, 177, 180; Pierce Oil Corporation v. City of Hope, 248 U.S. 498, 500. Where the surface and the coal belong to the same person, self-interest would ordinarily prevent mining to such an extent as to cause a subsidence. It was, doubtless, for this reason that the legislature, estimating the degrees of danger, deemed statutory restriction unnecessary for the public safety under such conditions. 

It is said that this is a case of a single dwelling house; that the restriction upon mining abolishes a valuable estate hitherto secured by a contract with the plaintiffs; and that the restriction upon mining cannot be justified as a protection of personal safety, since that could be provided for by notice. The propriety of deferring a good deal to tribunals on the spot has been repeatedly recognized... Welch v. Swasey, 214 U.S. 91, 106; Laurel Hill Cemetery v. San Francisco, 216 U.S. 358, 365; Patsone v. Pennsylvania, 232 U.S. 138, 144. May we say that notice would afford adequate protection of the public safety where the legislature and the highest court of the State, which greater knowledge of local conditions, have declared, in effect, that it would not? If public safety is imperiled, surely neither grant, nor contract, can prevail against the exercise of the police power...

 Fertilizing Co. v. Hyde Park, 97 U.S. 659; Atlantic Coast Line R.R. Co. v. Goldsboro, 232 U.S. 548; Union Dry Goods Co. v. Georgia Public Service Corporation, 248 U.S. 372; St. Louis Poster Advertising Co. v. St. Louis, 249 U.S. 269. The rule that the State's power to take appropriate measures to guard the safety of all who may be within its jurisdiction may not be bargained away was applied to compel carriers to establish grade crossings at their own expense, despite contracts to the contrary; Chicago, Burlington & Quincy R.R. Co. v. Nebraska, 170 U.S. 57; [*421] and, likewise, to supersede, by an employers' liability act, the provision of a charter exempting a railroad from liability for death of employees, since the civil liability was deemed a matter of public concern, and not a mere private right. Texas & New Orleans R.R. Co. v. Miller, 221 U.S. 408. Compare Boyd v. Alabama, 94 U.S. 645; Stone v. Mississippi, 101 U.S. 814; Butchers' Union Co. v. Crescent City Co., 111 U.S. 746; Douglas v. Kentucky, 168 U.S. 488; Pennsylvania Hospital v. Philadelphia, 245 U.S. 20, 23. Nor can existing contracts between private individuals preclude exercise of the police power. "One whose rights, such as they are, are subject to state restriction, cannot remove them from the power of the State by making a contract about them." Hudson County Water Co. v. McCarter, 209 U.S. 349, 357; Knoxville Water Co. v. Knoxville, 189 U.S. 434, 438; Rast v. Van Deman & Lewis Co., 240 U.S. 342. The fact that this suit is brought by a private person is, of course, immaterial to protect the community through invoking the aid, as litigant, of interested private citizens is not a novelty in our law. That it may be done in Pennsylvania was decided by its Supreme Court in this case. And it is for a State to say how its public policy shall be enforced. 

This case involves only mining which causes subsidence of a dwelling house. But the Kohler Act contains provisions in addition to that quoted above; and as to these, also, an opinion is expressed. These provisions deal with mining under cities to such an extent as to cause subsidence of—

(a) Any public building or any structure customarily used by the public as a place of resort, assemblage, or amusement, including, but not being limited to, [***329] churches, schools, hospitals, theatres, hotels, and railroad stations. 

(b) Any street, road, bridge, or other public passageway, dedicated to public use or habitually used by the public. 

 [*422] (c) Any track, roadbed, right of way, pipe, conduit, wire, or other facility, used in the service of the public by any municipal corporation or public service company as defined by the Public Service Company Law. 

A prohibition of mining which causes subsidence of such structures and facilities is obviously enacted for a public purpose; and it seems, likewise, clear that mere notice of intention to mine would not in this connection secure the public safety. Yet it is said that these provisions of the act cannot be sustained as an exercise of the police power where the right to mine such coal has been reserved. The conclusion seems to rest upon the assumption that in order to justify such exercise of the police power there must be "an average reciprocity of advantage" as between the owner of the property restricted and the rest of the community; and that here such reciprocity is absent. Reciprocity [**163] of advantage is an important consideration, and may even be an essential, where the State's power is exercised for the purpose of conferring benefits upon the property of a neighborhood, as in drainage projects,... Wurts v. Hoagland, 114 U.S. 606; Fallbrook Irrigation District v. Bradley, 164 U.S. 112; or upon adjoining owners, as by party wall provisions..., Jackman v. Rosenbaum Co., ante, 22. But where the police power is exercised, not to confer benefits upon property owners, but to protect the public from detriment and danger, there is, in my opinion, no room for considering reciprocity of advantage. There was no reciprocal advantage to the owner prohibited from using his oil tanks in 248 U.S. 498; his brickyard, in 239 U.S. 394; his livery stable, in 237 U.S. 171; his billiard hall, in 225 U.S. 623; his oleomargarine factory, in 127 U.S. 678; his brewery, in 123 U.S. 623; unless it be the advantage of living and doing business in a civilized community. That reciprocal advantage is given by the act to the coal operators.
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PRIOR HISTORY: ERROR TO THE SUPREME COURT OF APPEALS OF VIRGINIA. 

ERROR to a judgment of the Supreme Court of Appeals of Virginia, which affirmed a judgment affirming on appeal an order of the State Entomologist, Schoene, requiring the plaintiffs to cut down a large number of ornamental red cedar trees growing on their property. The judgment allowed them $100 to cover the expense of removing the cedars. 

DISPOSITION: 146 Va. 175, affirmed. 
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LEXIS HEADNOTES - Classified to U.S. Digest Lawyers' Edition: 

 [***HN1] 

CONSTITUTIONAL LAW §562 

due process—cedar rust—requiring destruction of trees.—

Headnote: [1] 

The owner of ornamental cedar trees is not deprived of his property without due process of law by the state requiring the destruction of the trees to avoid the infecting of apple orchards in the vicinity with cedar rust. 

 [***HN2] 

CONSTITUTIONAL LAW, §865 

police power—destruction of property—public interest.—

Headnote: [2] 

When the public interest is involved, preferment of that interest over the property interest of the individual, to the extent even of its destruction, is one of the distinguishing characteristics of every exercise of the police power which affects property. 

 [***HN3] 

CONSTITUTIONAL LAW, §562 

permitting freeholders to put statute into operation—effect.—

Headnote: [3] 

A statute requiring the destruction of cedar trees to prevent communication of rust to apple orchards, when found by the state entomologist to be a source of infection, is not rendered unconstitutional by the fact that the entomologist may be required to function by request of a certain number of reputable freeholders. 

SYLLABUS: 1. An Act of Virginia provides, compulsorily, for the cutting down of red cedar trees within two miles of any apple orchard when found upon official investigation to be the source or "host plant" of the communicable plant disease called cedar rust and to "constitute a menace to the health of any apple orchard in said locality" The owner is allowed a judicial review of the order of the State Entomologist directing such cutting, and may use the trees when cut, but no compensation is allowed him for their value standing or for decrease in market value of the realty caused by their destruction. The evidence shows that the life cycle of the parasite has two phases, passed alternately on the cedar and the apple; that it is without effect on the value of the cedar, but destructive of the leaves and fruit of the apple; that it is communicable by spores from the cedar to the apple over a radius of at least two miles; that the only practicable method of controlling it is destruction of all red cedar trees within that distance of apple orchards; and that the economic value of cedars in Virginia is small as compared with that of the apple orchards. 

Held, that the Act is consistent with the Due Process Clause of the Fourteenth Amendment. P. 277. 

2. When forced to make the choice, the State does not exceed its constitutional powers by deciding upon the destruction of one class of property in order to save another which, in the judgment of the legislature, is of greater value to the public. P. 279. 

3. Preferment of the public interest, even to the extent of destroying property interests of the individual, is one of the distinguishing characteristics of every exercise of the police power which affects property. P. 280. 

4. The provision of the statute that the investigation of the locality shall be made upon the request of ten or more reputable freeholders of the county or magisterial district does not make it objectionable as subjecting private property to arbitrary or irresponsible action of private citizens, since the decision whether the facts revealed bring the case within the statute is made by the State Entomologist and subject to judicial review. Eubank v. Richmond, 226 U.S. 137, distinguished. P. 280. 

5. Since no penalty can be incurred or disadvantage suffered under the statute in advance of the judicial ascertainment of its applicability, and since it was held applicable in this case by the state court, the objection to its vagueness is without weight. P. 281. 

COUNSEL: Mr. Randolph Harrison, with whom Messrs. C. W. Bennick and D. O. Dechert were on the brief, for plaintiffs in error. 

The statute is invalid in that it provides for the taking of private property, not for public use, but for the benefit of other private persons. Buchanan v. Worley, 245 U.S. 74. 

The enforcement of this law against plaintiffs in error, involving the destruction of all the red cedar trees on their land, would result in the taking of property values of considerable magnitude—not less than five to seven thousand dollars as they offered to prove. 

We submit that the case is in no wise controlled by the decisions cited in Bowman v. Entomologist, 128 Va. 351, in which statutes have been held valid which provided for the destruction, as nuisances, of noxious weeds (never of any value for any purpose); or of fruit trees infected with San Jose scale; or of peach trees affected by the "yellows"; or of apple trees infected with fruit scab, or of oranges affected by "citrus canker,"—in all of which instances the disease was one so affecting the trees to be destroyed that their value as property was utterly annihilated, and whose destruction, therefore, in order to preserve healthy trees, could in no proper sense be regarded as a taking of property. Such trees, so diseased, become of course, from the standpoint of value, of the same class as noxious weeds, and within the de minimis doctrine. 

But in the case at bar, the cedar trees are not themselves injured in the slightest degree as a result of their becoming hosts of the cedar rust. Nor is their contribution to the market value of the land on which they grow at all diminished thereby. 

It seems a wholly untenable view that of two species of valuable property, one may be selected for destruction for the protection of the other from the effects of a disease for whose existence and continuance they are interchangeably responsible. 

In no case can property be taken for private use; and the taking of private property for public use without due process of law and proper compensation cannot be justified under the guise of the exercise of the police power. Lochner v. New York, 198 U.S. 45; Dobbins v. Los Angeles, 195 U.S. 233; Mehlos v. Milwaukee (Wis.), 146 N. W. 884; Penna. Coal Co. v. Mahon, 260 U.S. 393. 

Neither the public health, the public safety, nor the public morals or general welfare will be benefited or promoted in any degree by the statute in question. The alleged injury to the apple orchardist "will not justify his shifting the damage to his neighbor's shoulders." Penna. Coal Co. v. Mahon, 260 U.S. 393. 

We submit that there is not, in the American theory of government, any room for the view that one man's property may be taken or destroyed, either directly by eminent domain or indirectly, under the guise of taxation, or of the police power, in order to enhance the property values or the financial prosperity of another. The statute prescribes no means whereby the relative proportions or values of the growths of cedar trees to be destroyed in a particular case, and of the growths of the apple trees sought to be protected thereby, shall be measured. It is not even required that the entomologist or the court shall be of the opinion that the orchards for whose benefit the destruction of the cedar owner's property is required, as compared with the cedars, are of any considerable value; that they shall be sufficient in extent or value to be deemed commercially important; or that, in any way, they shall be shown capable of any material contribution to the general prosperity of the State or of the community in which they exist—even indirectly by adding to the values of its industries or contributing to its aggregate wealth. 

If it be assumed that the orchard industry of the section at large from which the case comes is one of considerable profit, that profit redounds to the benefit, not of the State or any of its political sub-divisions nor of any public activity, but of the private owners of the orchards. If it can be said that their prosperity is a part of the general prosperity, the same is true of every profit gaining enterprise in which citizens engage, and if the police power extends to the promotion of the welfare of orchard owners, by means of the taking or destruction of valuable private property, it would seem clear that any of the other industrial or profit-making enterprises of a portion of the people may be likewise so promoted. Upon such a view the property destroying capacity of the "police power" would be absolutely limitless, and the constitutional protection of property rights but hollow mockery. Kaukauna etc. Co. v. Green Bay Co., 142 U.S. 273; Ambler Realty Co. v. Village of Euclid, 297 Fed. 307. 

Control of property of plaintiffs in error is exercised under the statute by other owners of property. Eubank v. Richmond, 226 U.S. 137; Fortune v. Braswell (Ga.), 77 S. E. 819; Cleveland Ry. Co. v. People (Ill.), 72 N. E. 725; Noel v. People (Ill.), 58 N. E. 616; Railway Co. v. Todd (Ky.), 5 S. W. 56; Morton v. Holes (N. D.), 115 N. W. 256; Kelleher v. Schoene, 14 F.2d 341. 

The Virginia Court has itself declared, in Bowman v. Entomologist, 128 Va. 351, that the red cedar trees denounced by the Cedar Rust statute are not nuisances at common law. 

The statute is void for vagueness and uncertainty. It contains no criterion whatever by which to determine who are the freeholders of the locality to whom is confided the power of invoking the axe of the Entomologist. Again, what is the "locality" intended by the statute? No technical meaning attaches to the term. Connally v. General Construction Co., 269 U.S. 383. 

The Virginia Court, in its opinion, has placed two interpretations on the term "locality" so opposed to each other, that it would seem that the matter is still open for determination by this Court. 

But if it be held that the term "locality" is sufficiently definite, what is to be said of the term "orchard," or "orchards." How many apple trees must be grouped together to constitute an "orchard"? 

The statute, as construed is plainly contrary to the first clause of the Fourteenth Amendment, Chicago etc., R. R. v. Illinois, 200 U.S. 592; Pierce et al. v. The Society of Sisters, 268 U.S. 510. 

Mr. F. S. Tavenner, with whom Mr. John R. Saunders, Attorney General of Virginia, was on the brief, for defendant in error. 

JUDGES: Taft, Holmes, Van Devanter, McReynolds, Brandeis, Sutherland, Butler, Sanford, Stone 

OPINION BY: STONE 

OPINION: [*277]  [**246]  [***570] MR. JUSTICE STONE delivered the opinion of the Court. 

Acting under the Cedar Rust Act of Virginia, Va. Acts 1914, c. 36, as amended by Va. Acts 1920, c. 260, now embodied in Va. Code (1924) as §§ 885 to 893, defendant in error, the state entomologist, ordered the plaintiffs in error to cut down a large number of ornamental red cedar trees growing on their property, as a means of preventing the communication of a rust or plant disease with which they were infected to the apple orchards in the vicinity. The plaintiffs in error appealed from the order to the Circuit Court of Shenandoah county which, after a hearing and a consideration of evidence, affirmed the order and allowed to plaintiffs in error $100 to cover the expense of removal of the cedars. Neither the judgment of the court nor the statute as interpreted allows compensation for the value of the standing cedars or the decrease in the market value of the realty caused by their destruction whether considered as ornamental trees or otherwise. But they save to plaintiffs in error the privilege of using the trees when felled. On appeal the Supreme Court of Appeals of Virginia affirmed the judgment. Miller v. State Entomologist, 146 Va. 175. Both in the Circuit Court and the Supreme Court of Appeals plaintiffs in error challenged the constitutionality of the statute under the due process clause of the Fourteenth Amendment and the case is properly [**247] here on writ of error. Jud. Code § 237(a). 

The Virginia statute presents a comprehensive scheme for the condemnation and destruction of red cedar trees infected by cedar rust. By § 1 it is declared to be unlawful for any person to "own, plant or keep alive and standing" on his premises any red cedar tree which is or may be the source or "host plant" of the communicable plant disease known as cedar rust, and any such tree growing within a certain radius of any apple orchard is declared to be a public nuisance, subject to destruction. Section 2 makes it the duty of the state entomologist, "upon the [*278] request in writing of ten or more reputable free-holders of any county or magisterial district, to make a preliminary investigation of the locality . . . to ascertain if any cedar tree or trees . . . are the source of, harbor or constitute the host plant for the said disease . . . and constitute a menace to the health of any apple orchard in said locality, and that said cedar tree or trees exist within a radius of two miles of an apple orchard in said locality." If affirmative findings are so made, he is required to direct the owner in writing to destroy the trees and, in his notice, to furnish a statement of the "fact found to exist whereby it is deemed necessary or proper to destroy" the trees and to call attention to the law under which it is proposed to [***571] destroy them. Section 5 authorizes the state entomologist to destroy the trees if the owner, after being notified, fails to do so. Section 7 furnishes a mode of appealing from the order of the entomologist to the circuit court of the county, which is authorized to "hear the objections" and "pass upon all questions involved," the procedure followed in the present case. 

As shown by the evidence and as recognized in other cases involving the validity of this statute, Bowman v. Virginia State Entomologist, 128 Va. 351; Kelleher v. Schoene, 14 Fed. 2d 341, cedar rust is an infectious plant disease in the form of a fungoid organism which is destructive of the fruit and foliage of the apple, but without effect on the value of the cedar. Its life cycle has two phases which are passed alternately as a growth on red cedar and on apple trees. It is communicated by spores from one to the other over a radius of at least two miles. It appears not to be communicable between trees of the same species but only from one species to the other, and other plants seem not to be appreciably affected by it. The only practicable method of controlling the disease and protecting apple trees from its ravages is the destruction [*279] of all red cedar trees, subject to the infection, located within two miles of apple orchards. 

The red cedar, aside from its ornamental use, has occasional use and value as lumber. It is indigenous to Virginia, is not cultivated or dealt in commercially on any substantial scale, and its value throughout the state is shown to be small as compared with that of the apple orchards of the state. Apple growing is one of the principal agricultural pursuits in Virginia. The apple is used there and exported in large quantities. Many millions of dollars are invested in the orchards, which furnish employment for a large portion of the population, and have induced the development of attendant railroad and cold storage facilities. 

On the evidence we may accept the conclusion of the Supreme Court of Appeals that the state was under the necessity of making a choice between the preservation of one class of property and that of the other wherever both existed in dangerous proximity. It would have been none the less a choice if, instead of enacting the present statute, the state, by doing nothing, had permitted serious injury to the apple orchards within its borders to go on unchecked. When forced to such a choice the state does not exceed its constitutional powers by deciding upon the destruction of one class of property in order to save another which, in the judgment of the legislature, is of greater value to the public. It will not do to say that the case is merely one of a conflict of two private interests and that the misfortune of apple growers may not be shifted to cedar owners by ordering the destruction of their property; for it is obvious that there may be, and that here there is, a preponderant public concern in the preservation of the one interest over the other. Compare Bacon v. Walker, 204 U.S. 311; Missouri, Kansas & Texas Ry. v. May, 194 U.S. 267; Chicago, Terre Haute & Southeastern Ry. v. Anderson, 242 U.S. 283; Perley v. North Carolina, 249 U.S. 510. And where the public interest is involved [*280] preferment of that interest over the property interest of the individual, to the extent even of its destruction, is one of the distinguishing characteristics of every exercise of the police power which affects property. Mugler v. Kansas, 123 U.S. 623; Hadacheck v. Los Angeles, 239 U.S. 394; Village of Euclid v. Ambler Realty Co., 272 U.S. 365; Fertilizing Co. v. Hyde Park, 97 U.S. 659; Northwestern Laundry v. Des Moines, 239 U.S. 486; Lawton v. Steele, 152 U.S. 133; Sligh v. Kirkwood, 237 U.S. 52; Reinman v. Little Rock, 237 U.S. 171.

 [**248] We need not weigh with nicety the question whether the infected cedars constitute a nuisance according to the common law; or whether they may be so declared by statute. See Hadacheck v. Los Angeles, supra, 411. For where, as here, the choice is unavoidable, we cannot say that its exercise, controlled by considerations of social policy which are not unreasonable, involves any denial of due process. The injury to property here is no more serious, nor the public interest [***572] less, than in Hadacheck v. Los Angeles, supra; Northwestern Laundry v. Des Moines, supra; Reinman v. Little Rock, supra, or Sligh v. Kirkwood, supra. 

The statute is not, as plaintiffs in error argue, subject to the vice which invalidated the ordinance considered by this Court in Eubank v. Richmond, 226 U.S. 137. That ordinance directed the committee on streets of the city of Richmond to establish a building line, not less than five nor more than thirty feet from the street line whenever requested to do so by the owners of two-thirds of the property abutting on the street in question. No property owner might build beyond the line so established. Of this the Court said (p. 143), "It [the ordinance] leaves no discretion in the committee on streets as to whether the street [building, semble] line shall or shall not be established in a given case. The action of the committee is determined by two-thirds of the property owners. In [*281] other words, part of the property owners fronting on the block determine the extent of use that other owners shall make of their lots, and against the restriction they are impotent." 

The function of the property owners there is in no way comparable to that of the "ten or more reputable freeholders" in the Cedar Rust Act. They do not determine the action of the state entomologist. They merely request him to conduct an investigation. In him is vested the discretion to decide, after investigation, whether or not conditions are such that the other provisions of the statute shall be brought into action; and his determination is subject to judicial review. The property of plaintiffs in error is not subjected to the possibly arbitrary and irresponsible action of a group of private citizens. 

The objection of plaintiffs in error to the vagueness of the statute is without weight. The state court has held it to be applicable and that is enough when, by the statute, no penalty can be incurred or disadvantage suffered in advance of the judicial ascertainment of its applicability. Compare Connally v. General Construction Co., 269 U.S. 385. 

Affirmed. 

Ferdinand Suydam et al., Trustees, etc., Respondents, v. William H. Jackson, Appellant. 
[NO NUMBER IN ORIGINAL] COURT OF APPEALS OF NEW YORK

54 N.Y. 450; 1873 N.Y. LEXIS 62

June 17, 1873, Argued; September Term, 1873, Decided

PRIOR HISTORY: [**1] Appeal from judgment of the General Term of the Court of Common Pleas for the city and county of New York, affirming a judgment in favor of plaintiffs entered on a verdict. 

This action was brought to recover a quarter's rent alleged to be due under a lease of certain premises situate in the city of New York.   On the 30th of March, 1866, the plaintiffs leased to the defendant the store known as No. 48 Front street, in the city of New York, for the term of three years from the 1st day of May, 1866, at the yearly rental of $2,600, payable quarterly. The lease contained no covenant to repair on the part of the landlord, but that the Croton water and gas-pipes were to be kept in repair by the lessee. The demised premises consisted of a store five stories high, the main floor being about seventy feet long; in the rear of the first floor there was an extension, about eight or nine feet in width, and extending no higher than the first story; the roof of the extension was of glass; it was occupied as an office. On the 1st day of May, 1868, the defendant left, at the plaintiffs' office, a notice that the premises were untenantable and unfit for occupancy, and that he surrendered possession [**2] of the same. The alleged untenantableness specified was that the roof, etc., had become "so injured, corroded and worn out by the action of the elements and by age, as to leak" in such a manner that the same were unfit for occupancy. In support of these allegations, the defendant's witnesses testified that after the tenants had been in possession nearly a year, the glass roof over the extension, in the rear of the first floor, began to leak in the beginning of 1867, when the snow broke up, about March of that year; that it began to leak a little at first, and afterward, during the ensuing summer and winter it leaked some, and leaked badly when it rained, rendering the office damp and admitting the water. That the glass roof of the extension was dilapidated and was decayed at the joining of the glass and the frame, and the crossing of the extension, where the leakage took place. Neither the defendant nor his sub-tenants repaired the glass roof when it began to leak from said decay, nor made any repairs. No proof was given as to any injury or damage to the premises during the term, except such as arose from natural decay, and no leakage, except that above noticed from the roof, over [**3] the extension in the rear. 

At the conclusion of his evidence the court directed a verdict for the plaintiff; exceptions were ordered to be heard in the first instance at the General Term. 

DISPOSITION: Judgment affirmed. 

SYLLABUS: The provisions of the act in reference to the rights and liabilities of lessors and lessees (chap. 345, Laws of 1860), relieving a tenant from the payment of rent of a building which, without fault or negligence upon his part, shall have been destroyed or so injured by the elements or other cause as to be untenantable, have reference to a destruction or injury resulting from some sudden and unexpected action of the elements or other cause, and not to the gradual deterioration and decay produced by the ordinary action of the elements. It does not affect the common-law rule requiring the tenant to make ordinary repairs. 

COUNSEL: Samuel Hand for the appellant. Title to rent is founded on the presumption that the tenant can enjoy the demised premises during the term. (Pothier Cont. de Louage, pt. 3, ch. 1, n. 139; Dig. lib. 19, tit. 2, b. 15, § 2; Novel 14, cap. 1; Grotins, lib. 2, cap. 12, § 18; Civil Code La., Art. 2, 667; Ripley v. Wrightman, 4 McCord, 447; Graves v. Berdan, [**4] 26 N. Y., 100.) The covenants expressed clearly excluded any implied ones. ( Burr v. Stenton, 43 N. Y., 462.) 

Edmund Wetmore for the respondents. The common-law rule is that, upon a lease for years with a covenant to pay rent, the rent is payable at the end of the term, even if the premises are destroyed by unavoidable casualty. ( Walton v. Waterhouse [note], 2 Saund., 422, marg. page; Hallett v. Wylie, 3 J. R., 44; Belfour v. Weston, 1 T. R., 310; 3 Kent's Com., 465, marg. page.) Chapter 345, Laws of 1860, was intended to provide for the destruction of the premises by accident or violence, which the tenant could not prevent, and not to relieve him from his neglect to make tenantable repairs. ( Bloomer v. Merrill, 1 Daly 485; Austin v. Field, 7 Abb. [N. S.], 29; Johnson v. Oppenheim, 12 id., 449; Murray v. Waller, 42 How., 64; Graves v. Berdan, 26 N. Y., 498, 501; Fash v. Kavanagh, 24 How., 347.) In the absence of an express agreement, the landlord of demised premises is not bound to make repairs. ( Cleves v. Willoughby, 7 Hill, 83; Post v. Vetter, 2 E. D. S., 248; Mayer v. Moller, 1 Hilt., 491; Howard v. Doolittle, 3 Duer, 464; Walker v. Gilbert, 2 Robt., 214; Doupe v. Genin, [**5] 37 How., 5; O'Brien v. Capwell, 59 Barb., 497.) Without an express covenant to that effect, it is the tenant's duty to make tenantable repairs; and if he omits to do so, he is liable for permissive waste. (Gibbons on Deil. and Nuis., chap. 2, p. 45, et seq.; Coke on Lit., 53 a; Comyn Dig., tit. "Waste D.," 2; 4 Kent's Com., 110, marg. page.) There being no proof that the attempted surrender was accepted, there is no question of waiver in the case. (Townsend v. Albers, 3 E. D. S., 560; 1 Daly, 485; 6 Wend., 569.) The covenant in the lease to surrender the premises, at the end of the term, in as good condition as reasonable wear will permit, "damages by the elements excepted," does not alter the obligations of the parties as to repairs. ( Warner v. Hitchings, 5 Barb., 666; Wiegall v. Waters, 6 T. R., 488; 5 Robt., 521.) The covenant for quiet enjoyment does not affect the question at issue. ( Howard v. Doolittle, 3 Duer, 464.) 

JUDGES: Earl, C., Reynolds, C. 

OPINION BY: Earl; Reynolds 

OPINION: [*453] Earl, C. The sole defence to this action is based upon the statute (Laws of 1860, chap. 345) which provides "that the lessees or occupants of any building, which shall, without any fault or neglect on [**6] their part, be destroyed or be so injured by the elements or any other cause as to be untenantable and unfit for occupancy, shall not be liable or bound to pay rent to the lessors or owners thereof, after such destruction or injury, unless otherwise expressly provided by written agreement or covenant; and the lessees or occupants may thereupon quit and surrender possession of the leasehold premises, and of the land so leased or occupied." 

The roof of the small extension, in the rear of the main building, became gradually out of repair so as to leak badly, and the sole question for us to determine is, whether the demised premises were thus "injured" within the meaning of the statute. The leaking was not caused by any sudden, unusual, or fortuitous circumstance, but seems to have been caused by gradual wear and decay. The courts below held that the case was not within the statute, and that the lessee remained liable for the rent. 

To be able properly to understand this statute, it is well to see what the common law was before it was enacted, and to ascertain, if we can, the mischief it was intended to remedy. At common law the lessor was, without express covenant to that effect, under [**7] no obligation to repair, and if the demised premises became, during the term, wholly untenantable by destruction thereof by fire, flood, tempest or otherwise, the lessee still remained liable for the rent unless exempted from such liability by some express covenant in his lease... (Walton v. Waterhouse, 3 Saund., 422; Hallett v. Wylie, 3 John., 44; Graves v. Berdan, 26 N.Y. 498; 3 Kent's Com., 465.) But the lessee was under an implied covenant, from his relation to his landlord, to make what are called "tenantable repairs." Comyn, in his work on Landlord and Tenant, [*454] at page 188, states the implied covenant or obligation of a lessee growing out of the relation of landlord and tenant to be, "to treat the premises demised in such manner that no injury be done to the inheritance, but that the estate may revert to the lessor undeteriorated by the willful or negligent conduct of the lessee. He is bound, therefore, to keep the soil in a proper state of cultivation, to preserve the timber and to support and repair the buildings. These duties fall upon him without any express covenant on his part, and a breach of them will, in general, render him liable to [**8] be punished for waste."... (To the same effect, see Taylor's Land. & Ten., 163, and 1 Wash. on Real Prop., 429.) The lessee was not bound to make substantial, lasting or general repairs, but only such ordinary repairs as were necessary to prevent waste and decay of the premises. If a window in a dwelling should blow in, the tenant could not permit it to remain out and the storms to beat in and greatly injure the premises without liability for permissive waste; and if a shingle or board on the roof should blow off or become out of repair, the tenant could not permit the water, in time of rain, to flood the premises, and thus injure them, without a similar liability. He being present, a slight effort and expense on his part could save a great loss; and hence the law justly casts the burden upon him. I am not aware that it was ever claimed that it was unjust that he should bear this burden, or that any complaint was ever made of the rule of law which cast it upon him. It cannot, therefore, be presumed that the statute of 1860 was passed to shift this burden from the lessee to the lessor. 

But it was considered a hard rule that the tenant who had from ignorance or inadvertence failed to protect [**9] himself by covenants in his lease, should be obliged to pay rent in cases where, from fire, flood or other fortuitous causes, the premises were destroyed or so injured as to be untenantable, and I am of opinion that it was to change this rule and cast the misfortune upon the owner of the demised premises that the law was enacted. The statute provides for two alternatives [*455] when the premises are "destroyed" or "injured." The first alternative, evidently, has reference to a sudden and total destruction by the elements, acting with unusual power, or by human agency. The latter has reference to a case of injury to the premises, short of a total destruction, occasioned in the same way. If the legislature had intended to provide that the tenant should case to be liable for rent when the premises from any cause became so damaged or out of repair as to be untenantable, it would have been easy to have expressed the intent in apt and proper language. The terms "destroyed" and "injured" do not, to my mind, convey the idea of gradual deterioration from the ordinary action of the elements in producing decay, common to all human structures. 

I am, therefore, of the opinion that the courts [**10] below did not err in the construction which they gave to this statute, and this conclusion is not without the support of learned judges. (Bloomer v. Merrill, 1 Daly 485; Austin v. Field, 7 Abb. [N. S.], 291.) 

The judgment must be affirmed, with costs. 

OPINION: Reynolds, C. When the legislature attempts, by positive enactment, to remedy an evil that has apparently grown up with the common law, it may be fairly assumed that the evil to be cured is fully appreciated, and that by apt words the remedy is provided for, as it is, and should be, understood by the law-making power. It is very clear to my mind that the provisions of the statute of 1860 (chap. 345) were intended to relieve a tenant from the payment of rent where the demised property was destroyed by fire, or from some other kindred cause, resulting from some sudden and unexpected action of the elements. The rule of the common law had become very obstinate, that, in such calamities, the tenant must be the sufferer, unless in his lease he had provided against it, which was very seldom done, as the contingency was never at the time thought of by either party. The courts, although feeling constrained to observe the rule, [**11] have [*456] very frequently suggested its injustice, and it is not too much to say that such suggestions, coupled with the hardships oftentimes produced, resulted in the remedial statute of 1860. It was intended by this act to relieve the tenant from the damaging effect of extraordinary disasters not anticipated by either party when the demise was made. 

The statute of 1860 never was intended to have any effect upon the rule of the common law requiring the tenant to make ordinary repairs. In that rule there never was any hardship, and there was no occasion for special legislation in regard to it. The results of ordinary decay, or as it is sometimes said "wear and tear," would ordinarily be visible only to a tenant. The landlord having parted with his estate for a year or term of years, had no right to enter upon his property without the permission of his tenant, unless upon some default of the latter he entered under the authority of law. 

In construing a statute which operates to change a principle of the common law, we are to be guided by rules of construction that have been long approved, and the most prominent of which, on the subject of statutes altering the common law, is [**12] that adopted by Chief Justice Trevor in the case of Arthur v. Bohenham in the reign of Queen Anne (11 Modern, 149, 161), which, in some form, has been repeated in the most reliable digests, and supported by many prior and subsequent adjudications in the courts. He said that "the general rule in the exposition of all acts of parliament is that, in all doubtful matters, and where the expression is in general terms, they are to receive such a construction as may be agreeable to the common law in cases of that nature, for statutes are not presumed to make any alteration in the common law, further or otherwise than the statute does expressly declare; therefore, in all general matters the law does not presume the act did intend to make any alteration, for if the parliament had had that design they would have expressed it in the act."... (See also Dwarris on Statutes, 564; Potter's Dwarris on Statutes and Constitutions, 184, 185, [*457] 186.) Applying this rule to the present case, it seems to me entirely clear that the statute of 1860 does not change or impair the obligation of a tenant to make ordinary repairs, unless he is relieved from that duty by some provision in his lease. [**13] 

It was urged on the part of the defendant that he was under no obligation to repair the roof of the building, so as to stop the leakage complained of, because, by reason of some express covenants in the lease relating to specified repairs to be made by the tenant, no further obligation on his part, tending in that direction, could be implied. It is, perhaps, sufficient to say, in answer to this objection, that no such question appears to have been raised on the trial. But I find no express covenants in the lease relating to the subject of repairs, except as to the "Croton water and gas-pipes and fixtures," and that the defendant should conform to the corporation ordinances in relation to the closing of hatchways and guards thereof, and keep the guards in repair, and pay all fines imposed for any violation of the ordinance in respect thereto. These are not in any sense ordinary repairs, within the meaning of the common-law rule. They are extraordinary and exceptional, and, unless specially provided for in the lease, the defendant would not have incurred the obligation, and they afford no support to the point taken. 

It is finally said that the case ought to have been submitted to the [**14] jury, but upon what question the case does not disclose. There was no conflict of evidence or dispute of facts. The dispute arose about the obligation to make, what seems very clearly to have been, a mere ordinary repair, and, as we think the duty was upon the defendant, the judgment must be affirmed, with costs. 

All concur.  Judgment affirmed.

Arthur R. Brand, III, as Trustee, et al., Respondents, v. Richard Prince, Appellant 

Court of Appeals of New York 

35 N.Y.2d 634; 324 N.E.2d 314; 1974 N.Y. LEXIS 1069; 364 N.Y.S.2d 826 

November 12, 1974, Argued December 20, 1974, Decided 

PRIOR HISTORY: [***1] 

Brand v. Prince, 43 A D 2d 638, affirmed. 

Appeal from an order of the Appellate Division of the Supreme Court in the Third Judicial Department, entered November 29, 1973, which (1) reversed, on the law and the facts, a judgment of the Delaware County Court (Richard H. Farley, J.), entered upon a decision of the court following a nonjury trial, adjudging that defendant was the owner of a certain parcel of real property, and that any claim plaintiffs might have to said property was without validity, force or effect, and (2) directed judgment to be entered in favor of plaintiffs, adjudging them to be the owners of said property and dismissing defendant's counterclaim. 

DISPOSITION: Order affirmed, with costs. 

HEADNOTES: 

Adverse possession—title by adverse possession—tacking—plaintiff established title to 10-acre parcel lying between parties' properties; parcel had been in continuous farming use under plaintiff's predecessors, boundary lines, as pointed out to them, had included disputed land, and plaintiff had testified that land had been posted and rented; there was also evidence of fencing and substantial enclosure—plaintiff properly tacked his adverse possession to that of [***2] his predecessor.
1. In an action to establish title to a 10-acre parcel of vacant land lying between the parties' properties, plaintiff established title by adverse possession. There was testimony that from 1945 or 1946 to 1961, the parcel had been in continuous farming use under plaintiff's predecessors and that, when they purchased the adjoining parcel, the boundary lines, as pointed out, included the disputed parcel. Plaintiff testified that the land had been posted and rented. There was also evidence of fencing and substantial enclosure in conjunction with these uses, thereby satisfying the requirements for a finding of adverse posession. 

2. The circumstances are consistent with a finding that plaintiff's predecessors intended to and did turn over their possessory interest in the 10-acre parcel and, therefore, plaintiff properly tacked his adverse possession to that of his predecessors. 

COUNSEL: Robert J. McKeegan for appellant. I. Respondents failed to make out a prima facie case of adverse possession of the parcel in question because their occupancy was not continuous. (Staples v. Schnackenberg, 148 App. Div. 161; Meerhoff v. Rouse, 4 A D 2d 740; [***3] Melbourn v. Kukla, 237 App. Div. 834; Moran v. Maguire, 22 Misc 2d 283; Belotti v. Bickhardt, 228 N. Y. 296; Smith v. Reich, 80 Hun 287, 151 N. Y. 642.) II. Respondent has failed to establish title by adverse possession. (Town of Smithtown v. Brooklyn Gun Club, 58 Misc 2d 708; 5 East 73rd v. 11 East 37rd St. Corp., 16 Misc 2d 49, 13 A D 2d 764; Belotti v. Bickhardt, 228 N. Y. 296; Doherty v. Matsell, 119 N. Y. 646; La Frombois v. Jackson, 8 Cow. 588.) 

Conrad E. Stearns for respondents. I. Respondents Brand have established title to the 10-acre parcel in dispute. (Belotti v. Bickhardt, 228 N. Y. 296; Bradt v. Giovannone, 35 A D 2d 322; West v. Tilley, 33 A D 2d 228; Staples v. Schnackenberg, 148 App. Div. 161; Meerhoff v. Rouse, 4 A D 2d 740; Rogoff v. Vanderbilt Sons Corp., 263 App. Div. 841; Moran v. Maguire, 22 Misc 2d 833.) II. Respondents Brand further established proof of an accepted boundary line. (Fisher v. MacVean, 25 A D 2d 575; Knowles v. Miskela, 11 A D 2d 589.) III. Appellant Prince has established no title whatsoever [***4] in the subject 10 acres. 

JUDGES: Jasen, J. Chief Judge Breitel and Judges Gabrielli, Jones, Wachtler, Rabin and Stevens concur. 

OPINION BY: JASEN 

OPINION: [*636]  [**315] The parties own adjoining farm lands in the Town of Deposit, Delaware County. A 10-acre parcel of vacant land lying between their properties is the subject of this action to establish title pursuant to article 15 of the Real Property Actions and Proceedings Law. 

After a trial without a jury, the County Court adjudged that neither party had established title by deed, that the plaintiff failed to establish title by adverse possession and, implicitly at least, that the defendant was entitled to possession. The Appellate Division unanimously reversed, on the law and the facts, and directed judgment for the plaintiff on the ground that title by adverse possession had been shown. The defendant's appeal is before us as of right. (CPLR 5601, subd. [a].) 

Acquisition of title by adverse possession derives historically from the early English statutes limiting actions to recover land. Truly Statutes of Limitation, their purpose was "for quieting of men's estates, and avoiding of suits (Statute of [***5] Limitations, 21 Jac. I, ch. 16). The necessary effect, by barring the real owner's right to recover his property, is, of course, to extinguish his title and make absolute the wrongful possessor's. 

Actual possession adverse to the true owner for the statutory period is required before title will vest. In qualifying [**316] the character of the possession required at common law, it is usually said that it must be hostile and under claim of right, actual, open and notorious, exclusive and continuous. (E.g., Belotti v. Bickhardt, 228 N. Y. 296, 302.) Reduced to its essentials, this means nothing more than that there must be possession in fact of a type that would give the owner a cause of action in ejectment against the occupier throughout the prescriptive period. (See, generally, 3 American Law of Property, § 15.3.) To be sure, there are additional statutory requirements as well, whether the possession is under written instrument (Real Property Actions and Proceedings Law, §§ 511, 512) or under claim of title not written (§§ 521, 522). 

In the case before us, we find ample support in the record for the conclusion reached by the Appellate Division that the common-law [***6] requirements for acquisition of title by adverse possession [*637] were satisfied. There was testimony that from about 1945 or 1946 to 1961, the 10-acre parcel had been in continuous farming use under the direction and control of plaintiff's predecessors, in conjunction with their tenancy and then ownership of the adjoining parcel. There was additional testimony that when they purchased the adjoining parcel in 1956, the boundary lines, as pointed out, included the disputed 10 acres. The testimony of the attorney for the estate from which they purchased tended to confirm this. The plaintiff also accounted for use of the disputed land following his purchase in 1961. He testified that the land was posted and rented to a hunting club and that a part was rented for pasturage and haying. Also, there was evidence of fencing and substantial enclosure in conjunction with all these uses, thus satisfying the statute. (Real Property Actions and Proceedings Law, § 512.) 

Because the plaintiff was in possession for less than 15 years,[FN] * it was necessary for him to tack his adverse possession to that of his predecessor to satisfy the applicable statutory period. (Former [***7] Civ. Prac. Act, § 34.) The question arises whether this was proper because the parcel adversely possessed was not within the description of the deed to the plaintiff. 

[FN:- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

* Plaintiff's deed is dated October 16, 1961. The controversy with respect to title arose some seven years later.] 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - 

The rule is that successive adverse possessions of property omitted from a deed description, especially contiguous property, may be tacked if it appears that the adverse possessor intended to and actually turned over possession of the undescribed part with the portion of the land included in the deed... (Belotti v. Bickhardt, 228 N. Y. 296, 303, 308, supra; Adverse Possession—Tacking, Ann., 17 ALR 2d 1128, 1131-1132; 3 American Law of Property, § 15.10.) Because the possessory title is entirely an incident of the adverse holder's possession, transfer of that possession, even by parol, effects a transfer of the possessory interest. (3 American Law of Property, § 15.10.) The circumstances of this case are entirely consistent [***8] with a finding that plaintiff's predecessors intended to and actually turned over their possessory interest in the 10-acre parcel. Hence, the tacking was proper.

 [*638] Accordingly, the order of the Appellate Division should be affirmed. 

Order affirmed, with costs. 

Louisa W. Hamer, Appellant, v. Franklin Sidway, as Executor, etc., Respondent
Court of Appeals of New York 

124 N.Y. 538; 27 N.E. 256; 1891 N.Y. LEXIS 1396 

February 24, 1891, Argued April 14, 1891, Decided 

PRIOR HISTORY: [***1] 

Appeal from order of the General Term of the Supreme Court in the fourth judicial department, made July 1, 1890, which reversed a judgment in favor of plaintiff entered upon a decision of the court on trial at Special Term and granted a new trial. 

Mallory v. Gillett (21 N. Y. 412); Belknap v. Bender (75 id. 446); Berry v. Brown (107 id. 659); Beaumont v. Reeve (Shirley's L. C. 6); Porterfield v. Butler (47 Miss. 165); Duvoll v. Wilson (9 Barb. 487); In re Wilber v. Warren (104 N. Y. 192); Vanderbilt v. Schreyer (91 id. 392); Robinson v. Jewett (116 id. 40), distinguished. 

Hamer v. Sidway (57 Hun, 229). 

DISPOSITION: Order reversed and judgment of Special Term affirmed. 

SYLLABUS: 

S., defendant's testator, agreed with W., his nephew, plaintiff's assignor, that if he would refrain from drinking liquor, using tobacco, swearing and playing cards or billiards for money until he should become twenty-one years of age he would pay him $5,000. W. performed his part of the agreement; he became of age in 1875. Soon thereafter he wrote to S. advising him of such performance, stating that the sum specified was due him, [***2] and asking payment. S. replied admitting the agreement and the performance and stating that he had the money in bank, set apart, which he proposed to hold for W. until the latter was capable of taking care of it. It was thereupon agreed between the parties that the money should remain in the hands of S. on interest. In an action upon the agreement, held, that it was founded upon a good consideration and was valid and enforceable. 

It is not essential in order to make out a good consideration for a promise to show that the promisor was benefited or the promisee injured; a waiver on the part of the latter of a legal right is sufficient. 

S. died in 1887 without having paid any portion of the sum agreed upon. Held, that under the agreement made in 1875, the relation of the parties thereafter was not that of debtor and creditor, but of trustee and cestui que trust; and that, therefore, the claim was not barred by the Statute of Limitations. 

It did not appear upon the face of the complaint that the original agreement was not in writing, and so prohibited by the Statute of Frauds, because not to be performed within a year. Held, that as no such defense was [***3] set up in the answer, it was not available. 

Also held, that the statements of S., subsequent to the date of final performance on the part of the promisee, was a waiver of such defense. 

This action was brought upon an alleged contract. 

The plaintiff presented a claim to the executor of William E. Story, Sr., for $5,000 and interest from the 6th day of February, 1875. She acquired it through several mesne assignments from William E. Story, 2d. The claim being rejected by the executor, this action was brought. It appears that William E. Story, Sr., was the uncle of William E. Story, 2d; that at the celebration of the golden wedding of Samuel Story and wife, father and mother of William E. Story, Sr., on the 20th day of March, 1869, in the presence of the family and invited guests he promised his nephew that if he would refrain from drinking, using tobacco, swearing and playing cards or billiards for money until he became twenty-one years of age he would pay him a sum of $5,000. The nephew assented thereto and fully performed the conditions inducing the promise. When the nephew arrived at the age of twenty-one years and on the 31st day of January, 1875, he wrote to his [***4] uncle informing him that he had performed his part of the agreement and had thereby become entitled to the sum of $5,000. The uncle received the letter and a few days later and on the sixth of February, he wrote and mailed to his nephew the following letter: 

"Buffalo, Feb. 6, 1875. 

"W. E. Story, Jr.: 

"Dear Nephew—Your letter of the 31st ult. came to hand all right, saying that you had lived up to the promise made to me several years ago. I have no doubt but you have, for which you shall have five thousand dollars as I promised you. I had the money in the bank the day you was 21 years old that I intend for you, and you shall have the money certain. Now, Willie I do not intend to interfere with this money in any way till I think you are capable of taking care of it and the sooner that time comes the better it will please me. I would hate very much to have you start out in some adventure that you thought all right and lose this money in one year. The first five thousand dollars that I got together cost me a heap of hard work. You would hardly believe me when I tell you that to obtain this I shoved a jackplane many a day, butchered three or four years, then came to this [***5] city, and after three months' perseverence I obtained a situation in a grocery store. I opened this store early, closed late, slept in the fourth story of the building in a room 30 by 40 feet and not a human being in the building but myself. All this I done to live as cheap as I could to save something. I don't want you to take up with this kind of fare. I was here in the cholera season '49 and '52 and the deaths averaged 80 to 125 daily and plenty of smallpox. I wanted to go home, but Mr. Fisk, the gentleman I was working for, told me if I left then, after it got healthy he probably would not want me. I stayed. All the money I have saved I know just how I got it. It did not come to me in any mysterious way, and the reason I speak of this is that money got in this way stops longer with a fellow that gets it with hard knocks than it does when he finds it. Willie, you are 21 and you have many a thing to learn yet. This money you have earned much easier than I did besides acquiring good habits at the same time and you are quite welcome to the money; hope you will make good use of it. I was ten long years getting this together after I was your age. Now, hoping this will be [***6] satisfactory, I stop. One thing more. Twenty-one years ago I bought you 15 sheep. These sheep were put out to double every four years. I kept track of them the first eight years; I have not heard much about them since. Your father and grandfather promised me that they would look after them till you were of age. Have they done so? I hope they have. By this time you have between five and six hundred sheep, worth a nice little income this spring. Willie, I have said much more than I expected to; hope you can make out what I have written. To-day is the seventeenth day that I have not been out of my room, and have had the doctor as many days. Am a little better to-day; think I will get out next week. You need not mention to father, as he always worries about small matters. 

Truly Yours, 

"W. E. STORY. 

"P. S.—You can consider this money on interest." 

The nephew received the letter and thereafter consented that the money should remain with his uncle in accordance with the terms and conditions of the letters. The uncle died on the 29th day of January, 1887, without having paid over to his nephew any portion of the said $5,000 and interest. 

COUNSEL: H. J. Swift for appellant. [***7] The letter coupled with the assent of the nephew that the money should remain in the uncle's hands on interest, made defendant's testator a depositary or a trustee of an established trust. If there was a sufficient consideration for the original contract between plaintiff's assignor and defendant's testator, then the promises in the letter were in settlement of a legal obligation, are founded upon sufficient consideration and are binding. (1 Pars. on Cont. [6th ed.] 443, 447; Freeman v. Freeman, 43 N. Y. 34; Haden v. Buddensick, 4 Hun, 649; Miller v. Drake, 1 Caines, 45; Chitty on Cont. [6th ed.] 52; Crosbie v. Ponsonby, 73 El. & Bl. 872; Nixon v. Porter, 1 Hilt. 318; Johnson v. Titus, 2 Hill, 606; Bentley v. Morse, 14 Johns. 468-478; Scouton v. Eislord, 7 id. 36; Cameron v. Fowler, 5 Hill, 306; Goulding v. Davidson, 26 N. Y. 604; Sternberg v. Provoost, 13 Barb. 365; Proseus v. McIntyre, 5 id. 424; Comstock v. Smith, 7 Johns. 86; Early v. Mahon, 19 id. 147; Hamilton v. Gridley, 54 Barb. 542; Jones v. Hay, 52 id. 501; 1 Addison on Cont. 2; 2 Kent's Comm. [***8] 465; Haigh v. Brooks, 4 P. & D. 288; Smith v. Smith, 13 C. B. [N. S.] 429; Westlake v. Adams, 5 C. B. 247; Wilkinson v. Oliver, 1 Scott, 461; Farmer v. Stewart, 2 N. H. 97; Harlan v. Harlan, 20 Penn. St. 303; Perry v. Blackman, 33 Vt. 7.) The letter interpreted by surrounding circumstances established a trust and made the uncle self-appointed trustee of the $5,000. ( Gray v. Barton, 55 N. Y. 68; Day v. Roth, 18 id. 448; Fulton v. Fulton, 48 Barb. 581; Taylor v. Kelley, 5 Hun, 115; White v. Hoyt, 73 N. Y. 505; In re Collyer, 4 Dem. 25-28; Martin v. Funk, 75 N. Y. 134; Mabie v. Bailey, 95 id. 206.) If the uncle did not constitute himself a trustee by the letter he certainly made himself a depositary of the money which belonged to the nephew, and if this is so the plaintiff is just as much entitled to recover as though the uncle had made himself a trustee, for the only bearing which the trusteeship has upon the question is as to whether the Statute of Limitations applies or not. ( Payne v. Gardiner, 29 N. Y. 146, 152, 153, 172; In re Waldron, 28 Hun, 481; [***9] Bank of B. N. A. v. M. N. Bank, 91 N. Y. 106; Sweet v. Irish, 36 Barb. 467; Merritt v. Todd, 23 N. Y. 28; Boughton v. Flint, 74 id. 476; Howell v. Adams, 68 id. 314; Munger v. A. C. N. Bank, 85 id. 580; Smiley v. Fay, 100 id. 262.) The claim that inasmuch as the assignment from the nephew to his wife is declared void under the Bankrupt Act, therefore the plaintiff cannot maintain this action, is unsound. ( Hatch v. Brewster, 53 Barb. 276; More v. M. Bank, 55 N. Y. 41; Pell v. Treadwell, 5 Wend. 661; Alvord v. Latham, 31 Barb. 294; Hone v. Henriquez, 13 Wend. 240.) 

Adelbert Moot for respondent. The court should have decided with the defendant upon the facts. ( Finch v. Parker, 49 N. Y. 1, 8; Code Civ. Pro. § 1317; Smith v. Ins. Co., 5 Lans. 552; Parsons v. Brown, 5 Hun, 112; Greenleaf v. People, 13 id. 246; Wheeler v. Macy, 30 N. Y. 231; Godfroy v. Mosher, 66 id. 251; Moran v. McLarty, 75 id. 25.) There is no consideration to support the promise to pay the nephew $5,000. If the nephew was required to do something that would [***10] injure him, or something that would benefit the uncle, and did so with the assent of his father, then there would be a consideration for the payment of the $5,000. Simply failing to play cards or billiards for money, or drink liquor, or use tobacco, would not benefit the uncle; would not, and did not, injure the nephew. (Laws of 1889, chap. 170; Nash v. Russell, 5 Barb. 556; Porterfield v. Butler, 47 Miss. 165; Duvoll v. Wilson, 9 Barb. 487; Venderbilt v. Schreyer, 91 N. Y. 392; Whitaker v. Whitaker, 52 id. 368; Coleman v. Burr, 25 Hun, 239; 93 N. Y. 17; Wilbur v. Warren, 104 id. 192; Mallory v. Gillett, 21 id. 412; Belnapp v. Bender, 75 id. 446; Berry v. Brown, 107 id. 659; Oddy v. James, 48 id. 675; Pollock on Cont. 674; White v. Bluett, 53 L. J. Ex. 36; Storm v. U. S., 94 U.S. 768; Crosby v. McDoual, 13 Ves. 147.) Neither William E. Story, Sr., nor any other person, ever held this $5,000 in trust for William E. Story, Jr., therefore, plaintiff cannot recover this action. (Code Civ. Pro. § 382; Miller v. Wood, 116 N. Y. 354; Harris v. Clark, 3 id. [***11] 93; Steere v. Steere, 5 Johns. Ch. 1; Martin v. Funk, 75 N. Y. 134.) William E. Story did not hold these moneys in trust for William E. Story, 2d, and there was no consideration flowing to him from William E. Story, 2d, to support a trust. ( Martin v. Funk, 75 N. Y. 134; Young v. Young, 80 id. 420; Brumm v. Schuett, 59 Wis. 261; Hone v. DePeyster, 103 N. Y. 662; In re Crawford, 113 id. 560; Beaver v. Beaver, 117 N. Y. 421; Vanderbilt v. Schreyer, 91 id. 392; Wilbur v. Warren, 104 id. 192; Presb. Ch. v. Cooper, 112 id. 517; Robinson v. Jewett, 116 id. 40-53; Embrey v. Jemison, 131 U.S. 336; Smith v. Heightower, 76 Ga. 629; Shuder v. Newby, 85 Tenn. 348; Head v. Baldwin, 83 Ala. 122; Langdell on Cont. §§ 71-79; Hare on Cont. §§ 262-271; Kent v. Rand, 64 N. H. 45; Wennall v. Adney, 3 B. & P. 247; Eastwood v. Kenyon, 11 A. & E. 438; Mendenhall v. Klinck, 51 N. Y. 246; Blackwell v. Wisewall, 14 How. Pr. 257-260; Hayes v. Willio, 4 Daly, 259; Bliss v. Lawrence, 58 N. Y. 442; Andrew v. N. Y. B. Society, [***12] 4 Sandf. 156; Eadie v. Slimmon, 26 N. Y. 9; Barry v. E. L. Ins. Co., 58 id. 587; Zabriskie v. Smith, 13 id. 322-332; Lacy v. Getman, 119 id. 109.) As plaintiff's claim rests upon contract, it is barred by the Statute of Limitations. ( Lammle v. Stoddard, 103 N. Y. 672; Roberts v. Ely, 113 id. 128; In re Neilley, 95 id. 399; Mills v. Davis, 113 id. 243; Mills v. Mills, 115 id. 80-86; Wood v. Bd. Suprs., 50 Hun, 1; Strough v. Bd. Suprs., Id. 54; 119 N. Y. 212; Smiley v. Fry, 100 id. 262; Kane v. Bloodgood, 7 Johns. Ch. 89; Murray v. Coster, 20 Johns. 576; McCurdy v. Pierson, 33 Hun, 520; Butler v. Johnson, 111 N. Y. 204; Hovey v. Elliott, 118 id. 124.) 

JUDGES: Parker, J. All concur. 

OPINION BY: PARKER 

OPINION: [*544] [**256] The question which provoked the most discussion by counsel on this appeal, [**257] and which lies at the foundation of plaintiff's asserted right of recovery, is whether by virtue of a contract defendant's testator William E. Story became indebted to his nephew William E. Story, 2d, on his twenty-first birthday in the sum of five [***13] thousand dollars. The trial court found as a fact that "on the 20th day of March, 1869,... William E. Story agreed to and with William E. [*545] Story, 2d, that if he would refrain from drinking liquor, using tobacco, swearing, and playing cards or billiards for money until he should become 21 years of age then he, the said William E. Story, would at that time pay him, the said William E. Story, 2d, the sum of $5,000 for such refraining, to which the said William E. Story, 2d, agreed," and that he "in all things fully performed his part of said agreement." 

The defendant contends that the contract was without consideration to support it, and, therefore, invalid. He asserts that the promisee by refraining from the use of liquor and tobacco was not harmed but benefited; that that which he did was best for him to do independently of his uncle's promise, and insists that it follows that unless the promisor was benefited, the contract was without consideration. A contention, which if well founded, would seem to leave open for controversy in many cases whether that which the promisee did or omitted to do was, in fact, of such benefit to him as to leave no consideration to support [***14] the enforcement of the promisor's agreement. Such a rule could not be tolerated, and is without foundation in the law. The Exchequer Chamber, in 1875, defined consideration as follows: "A valuable consideration in the sense of the law may consist either in some right, interest, profit or benefit accruing to the one party, or some forbearance, detriment, loss or responsibility given, suffered or undertaken by the other." Courts "will not ask whether the thing which forms the consideration does in fact benefit the promisee or a third party, or is of any substantial value to anyone. It is enough that something is promised, done, forborne or suffered by the party to whom the promise is made as consideration for the promise made to him." (Anson's Prin. of Con. 63.) 

"In general a waiver of any legal right at the request of another party is a sufficient consideration for a promise." (Parsons on Contracts, 444.) 

"Any damage, or suspension, or forbearance of a right will be sufficient to sustain a promise." (Kent, vol. 2, 465, 12th ed.) 

Pollock, in his work on contracts, page 166, after citing the definition given by the Exchequer Chamber already quoted, [*546] says: "The second [***15] branch of this judicial description is really the most important one. Consideration means not so much that one party is profiting as that the other abandons some legal right in the present or limits his legal freedom of action in the future as an inducement for the promise of the first." 

Now, applying this rule to the facts before us, the promisee used tobacco, occasionally drank liquor, and he had a legal right to do so. That right he abandoned for a period of years upon the strength of the promise of the testator that for such forbearance he would give him $5,000. We need not speculate on the effort which may have been required to give up the use of those stimulants. It is sufficient that he restricted his lawful freedom of action within certain prescribed limits upon the faith of his uncle's agreement, and now having fully performed the conditions imposed, it is of no moment whether such performance actually proved a benefit to the promisor, and the court will not inquire into it, but were it a proper subject of inquiry, we see nothing in this record that would permit a determination that the uncle was not benefited in a legal sense... Few cases have been found which may be [***16] said to be precisely in point, but such as have been support the position we have taken. 

In Shadwell v. Shadwell (9 C. B. [N. S.] 159), an uncle wrote to his nephew as follows: 

"My Dear Lancey—I am so glad to hear of your intended marriage with Ellen Nicholl, and as I promised to assist you at starting, I am happy to tell you that I will pay to you 150 pounds yearly during my life and until your annual income derived from your profession of a chancery barrister shall amount to 600 guineas, of which your own admission will be the only evidence that I shall require. 

"Your affectionate uncle, 

"CHARLES SHADWELL." 

It was held that the promise was binding and made upon good consideration. 

 [*547] In Lakota v. Newton, an unreported case in the Superior Court of Worcester, Mass., the complaint averred defendant's promise that "if you (meaning plaintiff) will leave off drinking for a year I will give you $100," plaintiff's assent thereto, performance of the condition by him, and demanded judment therefor. Defendant demurred on the ground, among others, that the plaintiff's declaration did not allege a valid and sufficient consideration for the agreement of the [***17] defendant. The demurrer was overruled. 

In Talbott v. Stemmons (a Kentucky case not yet reported), the step-grandmother of the plaintiff made with him the following agreement: "I do promise and bind myself to give my grandson, Albert R. Talbott, $500 at my death, if he will never take another chew of tobacco or smoke another cigar during my life from this date up to my death, and if he breaks this pledge he is to refund double the amount to his mother." The executor of Mrs. Stemmons demurred to the complaint on the ground that the agreement was not based on a sufficient consideration. The demurrer was sustained and an appeal taken therefrom to the Court of Appeals, where the decision of the court below was reversed. In the opinion of the court it is said that "the right to use and enjoy the use of tobacco was a right that belonged to the plaintiff and not forbidden by law. The abandonment of its use may have saved him money or contributed to his health, nevertheless, the surrender of that right caused the promise, and having the right to contract with reference to the subject-matter, the abandonment of the use was a sufficient consideration to uphold the [**258] promise." [***18] Abstinence from the use of intoxicating liquors was held to furnish a good consideration for a promissory note in Lindell v. Rokes (60 Mo. 249). 

The cases cited by the defendant on this question are not in point. In Mallory v. Gillett (21 N. Y. 412); Belknap v. Bender (75 id. 446), and Berry v. Brown (107 id. 659), the promise was in contravention of that provision of the Statute of Frauds, which declares void all promises to answer for the debts of third persons unless reduced to writing. In Beaumont [*548] v. Reeve (Shirley's L. C. 6), and Porterfield v. Butler (47 Miss. 165), the question was whether a moral obligation furnishes sufficient consideration to uphold a subsequent express promise. In Duvoll v. Wilson (9 Barb. 487), and In re Wilber v. Warren (104 N. Y. 192), the proposition involved was whether an executory covenant against incumbrances in a deed given in consideration of natural love and affection could be enforced. In Vanderbilt v. Schreyer (91 N. Y. 392), the plaintiff contracted with defendant to build a house, agreeing to accept in part payment therefor a specific bond and mortgage. [***19] Afterwards he refused to finish his contract unless the defendant would guarantee its payment, which was done. It was held that the guarantee could not be enforced for want of consideration. For in building the house the plaintiff only did that which he had contracted to do. And in Robinson v. Jewett (116 N. Y. 40), the court simply held that "The performance of an act which the party is under a legal obligation to perform cannot constitute a consideration for a new contract." It will be observed that the agreement which we have been considering was within the condemnation of the Statute of Frauds, because not to be performed within a year, and not in writing. But this defense the promisor could waive, and his letter and oral statements subsequent to the date of final performance on the part of the promisee must be held to amount to a waiver. Were it otherwise, the statute could not now be invoked in aid of the defendant. It does not appear on the face of the complaint that the agreement is one prohibited by the Statute of Frauds, and, therefore, such defense could not be made available unless set up in the answer. ( Porter v. Wormser, 94 N. Y. 431, 450.) This [***20] was not done. 

In further consideration of the questions presented, then, it must be deemed established for the purposes of this appeal, that on the 31st day of January, 1875, defendant's testator was indebted to William E. Story, 2d, in the sum of $5,000, and if this action were founded on that contract it would be barred by the Statute of Limitations which has been pleaded, but on that date the nephew wrote to his uncle as follows:

 [*549] "Dear Uncle—I am now 21 years old to-day, and I am now my own boss, and I believe, according to agreement, that there is due me $5,000. I have lived up to the contract to the letter in every sense of the word." 

A few days later, and on February sixth, the uncle replied, and, so far as it is material to this controversy, the reply is as follows: 

"Dear Nephew—Your letter of the 31st ult. came to hand all right saying that you had lived up to the promise made to me several years ago. I have no doubt but you have, for which you shall have $5,000 as I promised you. I had the money in the bank the day you was 21 years old that I intended for you, and you shall have the money certain. Now, Willie, I don't intend to interfere with this [***21] money in any way until I think you are capable of taking care of it, and the sooner that time comes the better it will please me. I would hate very much to have you start out in some adventure that you thought all right and lose this money in one year. ... This money you have earned much easier than I did, besides acquiring good habits at the same time, and you are quite welcome to the money. Hope you will make good use of it. ... 

W. E. STORY. 

"P. S.—You can consider this money on interest." 

The trial court found as a fact that "said letter was received by said William E. Story, 2d, who thereafter consented that said money should remain with the said William E. Story in accordance with the terms and conditions of said letter." And further, "That afterwards, on the first day of March, 1877, with the knowledge and consent of his said uncle, he duly sold, transferred and assigned all his right, title and interest in and to said sum of $5,000 to his wife Libbie H. Story, who thereafter duly sold, transferred and assigned the same to the plaintiff in this action."... 

We must now consider the effect of the letter, and the nephew's assent thereto. Were the relations of the parties [***22] thereafter that of debtor and creditor simply, or that of trustee [*550] and cestui que trust? If the former, then this action is not maintainable, because barred by lapse of time. If the latter, the result must be otherwise. No particular expressions are necessary to create a trust. Any language clearly showing the settler's intention is sufficient if the property and disposition of it are definitely stated. (Lewin on Trusts, 55.) 

A person in the legal possession of money or property acknowledging a trust with the assent of the cestui que trust, becomes from that time a trustee if the acknowledgment be founded on a valuable consideration. His antecedent relation to the subject, whatever it may have been, no longer controls. (2 Story's Eq. § 972.) If before a declaration of trust a party be a mere debtor, a subsequent agreement recognizing the fund as already in his hands and stipulating for its investment on the creditor's account will have the effect to create a trust. ( Day v. Roth, 18 N. Y. 448.) 

It is essential that the letter interpreted in the light of surrounding circumstances must show an intention on the part of the uncle to become a trustee [***23] before he will be held to have become such; but in an effort to ascertain the construction which should be given to it, we are also to observe the rule that the language of the promisor is to be interpreted in the sense in which he had reason to suppose it was understood by the promisee. ( White v. Hoyt, 73 N. Y. 505, 511.) At the time the uncle wrote the letter he was indebted to his nephew in the sum of $5,000, and payment [**259] had been requested. The uncle recognizing the indebtedness, wrote the nephew that he would keep the money until he deemed him capable of taking care of it. He did not say "I will pay you at some other time," or use language that would indicate that the relation of debtor and creditor would continue. On the contrary, his language indicated that he had set apart the money the nephew had "earned" for him so that when he should be capable of taking care of it he should receive it with interest. He said: "I had the money in the bank the day you were 21 years old that I intended for you and you shall have the money certain." That he had set apart the money is further [*551] evidenced by the next sentence: "Now, Willie, I don't intend to [***24] interfere with this money in any way until I think you are capable of taking care of it." Certainly, the uncle must have intended that his nephew should understand that the promise not "to interfere with this money" referred to the money in the bank which he declared was not only there when the nephew became 21 years old, but was intended for him. True, he did not use the word "trust," or state that the money was deposited in the name of William E. Story, 2d, or in his own name in trust for him, but the language used must have been intended to assure the nephew that his money had been set apart for him, to be kept without interference until he should be capable of taking care of it, for the uncle said in substance and in effect: "This money you have earned much easier than I did ... you are quite welcome to. I had it in the bank the day you were 21 years old and don't intend to interfere with it in any way until I think you are capable of taking care of it and the sooner that time comes the better it will please me." In this declaration there is not lacking a single element necessary for the creation of a valid trust, and to that declaration the nephew assented. 

The learned judge [***25] who wrote the opinion of the General Term, seems to have taken the view that the trust was executed during the life-time of defendant's testator by payment to the nephew, but as it does not appear from the order that the judgment was reversed on the facts, we must assume the facts to be as found by the trial court, and those facts support its judgment. 

The order appealed from should be reversed and the judgment of the Special Term affirmed, with costs payable out of the estate. 
Daniel Mills versus Seth Wyman. 
SUPREME COURT OF MASSACHUSETTS, WORCESTER 

20 Mass. 207; 1825 Mass. LEXIS 44; 3 Pick. 207 

October, 1825, Decided 

PRIOR HISTORY:  [**1] This was an action of assumpsit brought to recover a compensation for the board, nursing, &c., of Levi Wyman, son of the defendant, from the 5th to the 20th of February, 1821. The plaintiff then lived at Hartford, in Connecticut; the defendant, at Shrewsbury, in this county. Levi Wyman, at the time when the services were rendered, was about 25 years of age, and had long ceased to be a member of his father's family. He was on his return from a voyage at sea, and being suddenly taken sick at Hartford, and being poor and in distress, was relieved by the plaintiff in the manner and to the extent above stated. On the 24th of February, after all the expenses had been incurred, the defendant wrote a letter to the plaintiff, promising to pay him such expenses. There was no consideration for this promise, except what grew out of the relation which subsisted between Levi Wyman and the defendant, and Howe J., before whom the cause was tried in the Court of Common Pleas, thinking this not sufficient to support the action, directed a nonsuit. To this direction the plaintiff filed exceptions. 

DISPOSITION: Judgment entered for costs for the defendant. 

HEADNOTES: The general position, that a moral obligation is a sufficient consideration for an express promise, is to be limited in its application, to cases where a good or valuable consideration has once existed. 

Thus, where a son, who was of full age and had ceased to be a member of his father's family, was suddenly taken sick among strangers, and, being poor and in distress, was relieved by the plaintiff, and afterwards the father wrote to the plaintiff promising to pay him the expenses incurred, it was held, that such promise would not sustain an action. 

COUNSEL: J. Davis and Allen in support of the exceptions. The [**2] moral obligation of a parent to support his child is a sufficient consideration for an express promise. Andover &c. Turnpike Corp. v. Gould, 6 Mass. 40; Andover v. Salem, 3 Mass. 438; Davenport v. Mason, 15 Mass. 94; 1 Bl. Comm. 446; Reeve's Dom. Rel. 283. The arbitrary rule of law, fixing the age of twenty-one years for the period of emancipation, does not interfere with this moral obligation, in case a child of full age shall be unable to support himself. Our statute of 1793, c. 59, requiring the kindred of a poor person to support him, proceeds upon the ground of a nora obligation. 

But if there was no moral obligation on the part of the defendant, it is sufficient that his promise was in writing, and was made deliberately, with a knowledge of all the circumstances A man has a right to give away his property. [Parker C. J. There is a distinction between giving and promising.] The case of Bowers v. Hurd, 10 Mass. 427, does not take that distinction. [Parker C. J. That case has been doubted.] Neither does the case of Packard v. Richardson, 17 Mass. 122; and in this last case (p. 130) the want of consideration is treated as a technical objection. 

Brigham, [**3] for the defendant, furnished in vacation a written argument, in which he cited Fowler v. Shearer, 7 Mass. 22; Rann v. Hughes, 7 T. R. 350, note; Jones v. Ashburnham, 4 East, 463; Pearson v. Pearson, 7 Johns. R. 26; Schoonmaker v. Roosa, 17 Johns. R. 301; the note to Wennall v. Adney, 3 Bos. & Pul. 249; Fink v. Cox, 18 Johns. R. 145; Barnes v. Hedley, 2 Taunt. 184; Lee v. Muggeridge, 5 Taunt. 36. He said the case of Bowers v. Hurd was upon a promissory note, where the receipt of value is acknowledged; which is a privileged contract. Livingston v. Hastie, 2 Caines's R. 246; Bishop v. Young, 2 Bos. & Pul. 79, 80; Pillans v. Mierop, 3 Burr. 1670; 1 Wms's Saund. 211, note 2. 

JUDGES: Parker, C. J. 

OPINIONBY: Parker 

OPINION: [*208] The opinion of the Court was read, as drawn up by Parker C. J.

General rules of law established for the protection and security of honest and fair-minded men, who [*209] may inconsiderately make promises without any equivalent, will sometimes screen men of a different character from engagements which they are bound in foro conscientioe to perform. This is a defect inherent in all human systems of legislation. The rule that a mere verbal promise, without any [**4] consideration, cannot be enforced by action, is universal in its application, and cannot be departed from to suit particular cases in which a refusal to perform such a promise may be disgraceful. 

The promise declared on in this case appears to have been made without any legal consideration. The kindness and services towards the sick son of the defendant were not bestowed at his request. The son was in no respect under the care of the defendant. He was twenty-five years old, and had long left his father's family. On his return from a foreign country, he fell sick among strangers, and the plaintiff acted the part of the good Samaritan, giving him shelter and comfort until he died. The defendant, his father, on being informed of this event, influenced by a transient feeling of gratitude, promises in writing to pay the plaintiff for the expenses he had incurred. But he has determined to break this promise, and is willing to have his case appear on record as a strong example of particular injustice sometimes necessarily resulting from the operation of general rules. 

It is said a moral obligation is a sufficient consideration to support an express promise; and some authorities lay down [**5] the rule thus broadly; but upon examination of the cases we are satisfied that the universality of the rule cannot be supported, and that there must have been some preexisting obligation, which has become inoperative by positive law, to form a basis for an effective promise. The cases of debts barred by the statute of limitations, of debts incurred by infants, of debts of bankrupts, are generally put for illustration of the rule. Express promises founded on such preexisting equitable obligations may be enforced; there is a good consideration for them; they merely remove an impediment created by law to the recovery of debts honestly due, but which public policy protects the debtors from being compelled to pay. In all these cases there was originally a quid pro quo; and according to the [*210] principles of natural justice the party receiving ought to pay; but the legislature has said he shall not be coerced; then comes the promise to pay the debt that is barred, the promise of the man to pay the debt of the infant, of the discharged bankrupt to restore to his creditor what by the law he had lost. In all these cases there is a moral obligation founded upon an antecedent valuable [**6] consideration. These promises therefore have a sound legal basis. They are not promises to pay something for nothing; not naked pacts; but the voluntary revival or creation of obligation which before existed in natural law, but which had been dispensed with, not for the benefit of the party obliged solely, but principally for the public convenience. If moral obligation, in its fullest sense, is a good substratum for an express promise, it is not easy to perceive why it is not equally good to support an implied promise. What a man ought to do, generally he ought to be made to do, whether he promise or refuse. But the law of society has left most of such obligations to the interior forum, as the tribunal of conscience has been aptly called. Is there not a moral obligation upon every son who has become affluent by means of the education and advantages bestowed upon him by his father, to relieve that father from pecuniary embarrassment, to promote his comfort and happiness, and even to share with him his riches, if thereby he will be made happy? And yet such a son may, with impunity, leave such a father in any degree of penury above that which will expose the community in which he [**7] dwells, to the danger of being obliged to preserve him from absolute want. Is not a wealthy father under strong moral obligation to advance the interest of an obedient, well disposed son, to furnish him with the means of acquiring and maintaining a becoming rank in life, to rescue him from the horrors of debt incurred by misfortune? Yet the law will uphold him in any degree of parsimony, short of that which would reduce his son to the necessity of seeking public charity. 

Without doubt there are great interests of society which justify withholding the coercive arm of the law from these duties of imperfect obligation, as they are called; imperfect, [*211] not because they are less binding upon the conscience than those which are called perfect, but because the wisdom of the social law does not impose sanctions upon them. 

A deliberate promise, in writing, made freely and without any mistake, one which may lead the party to whom it is made into contracts and expenses, cannot be broken without a violation of moral duty. But if there was nothing paid or promised for it, the law, perhaps wisely, leaves the execution of it to the conscience of him who makes it. It is only when the party [**8] making the promise gains something, or he to whom it is made loses something, that the law gives the promise validity. And in the case of the promise of the adult to pay the debt of the infant, of the debtor discharged by the statute of limitations or bankruptcy, the principle is preserved by looking back to the origin of the transaction, where an equivalent is to be found. An exact equivalent is not required by the law; for there being a consideration, the parties are left to estimate its value: though here the courts of equity will step in to relieve from gross inadequacy between the consideration and the promise. 

These principles are deduced from the general current of decided cases upon the subject, as well as from the known maxims of the common law. The general position, that moral obligation is a sufficient consideration for an express promise, is to be limited in its application, to cases where at some time or other a good or valuable consideration has existed. n1 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

n1 Cook v. Bradley, 7 Conn. 57; Littlefield v. Shee, 2 Barnw. & Adol. 811; Yelv. (Metcalf's ed.) 4 a, note 1; Parker v. Carter, 4 Munf. 273; M'Pherson v. Rees, 2 Penrose & Watts, 521; Pennington v. Gittings, 2 Gill & Johns. 208; Smith v. Ware, 13 Johns. R. 259; Edwards v. Davis, 16 Johns. R. 281, 283, note; Greeves v. M'Allister, 2 Binn. 591; Chandler v. Hill, 2 Hen. & Munf. 124; Fonbl. on Eq. by Laussat, 273, note; 2 Kent's Comm. (2nd ed.) 465. 

Contra, Glass v. Beach, 5 Vt. 172; Barlow v. Smith, 4 Vt. 139; Commissioners of the Canal Fund v. Perry, 5 Ohio 56. 

See also Seago v. Deane, 4 Bingh. 459; Welles v. Horton, 2 Carr. & Payne, 383; Davis v. Morgan, 6 Dowl. & Ryl. 42. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - [**9] 

A legal obligation is always a sufficient consideration to support either an express or an implied promise; such as an infant's debt for necessaries, or a father's promise to pay for the support and education of his minor children. But when the child shall have attained to manhood, and shall have become his own agent in the world's business, the debts he incurs, whatever may be their nature, create no obligation upon the father; and it seems to follow, that his promise founded upon such a debt has no legally binding force. 

The cases of instruments under seal and certain mercantile contracts, in which considerations need not be proved, do not contradict the principles above suggested. The first import a consideration in themselves, and the second belong to a [*212] branch of the mercantile law, which has found it necessary to disregard the point of consideration in respect to instruments negotiable in their nature and essential to the interests of commerce. 

Instead of citing a multiplicity of cases to support the positions I have taken, I will only refer to a very able review of all the cases in the note in 3 Bos. & Pul. 249. The opinions of the judges had been variant for [**10] a long course of years upon this subject, but there seems to be no case in which it was nakedly decided, that a promise to pay the debt of a son of full age, not living with his father, though the debt were incurred by sickness which ended in the death of the son, without a previous request by the father proved or presumed, could be enforced by action. 

It has been attempted to show a legal obligation on the part of the defendant by virtue of our statute, which compels lineal kindred in the ascending or descending line to support such of their poor relations as are likely to become chargeable to the town where they have their settlement. But it is a sufficient answer to this position, that such legal obligation does not exist except in the very cases provided for in the statute, and never until the party charged has been adjudged to be of sufficient ability thereto. We do not know from the report any of the facts which are necessary to create such an obligation. Whether the deceased had a legal settlement in this commonwealth at the time of his death, whether he was likely to become chargeable had he lived, whether the defendant was of sufficient ability, are essential facts to be [**11] adjudicated by the court to which is given jurisdiction on this subject. The legal liability does not arise until these facts have all been ascertained by judgment, after hearing the party intended to be charged. n2 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

n2 See Cook v. Bradley, 7 Conn. 57; Wethersfield v. Montague, 3 Conn. 507; Dover v. McMurphy, 4 N.H. 158. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - 

For the foregoing reasons we are all of opinion that the nonsuit directed by the Court of Common Pleas was right, and that judgment be entered thereon for costs for the defendant. 
ALASKA PACKERS' ASS'N v. DOMENICO et al.

No. 789 

Circuit Court of Appeals, Ninth Circuit 

117 F. 99; 1902 U.S. App. LEXIS 4410 

May 26, 1902 

PRIOR HISTORY: [**1] 

Appeal from the District Court of the United States for the Northern District of California. 

COUNSEL: Chickering & Gregory, for appellant. 

Marshall B. Woodworth and Edward J. Banning, for appellees. 

OPINIONBY: ROSS 

OPINION: [*100] Before GILBERT and ROSS, Circuit Judges, and HAWLEY, District Judge. 

ROSS, Circuit Judge. The libel in this case was based upon a contract alleged to have been entered into between the libelants and the appellant corporation on the 22d day of May, 1900, at Pyramid Harbor, Alaska, by which it is claimed the appellant promised to pay each of the libelants, among other things, the sum of $100 for services rendered and to be rendered. In its answer the respondent denied the execution, on its part, of the contract sued upon, averred that it was without consideration, and for a third defense alleged that the work performed by the libelants for it was performed under other and different contracts than that sued on, and that, prior to the filing of the libel, each of the libelants was paid by the respondent the full amount due him thereunder, in consideration of which each of them executed a full release of all his claims and demands against the respondent. 

The [**2] evidence shows without conflict that on March 26, 1900, at the city and county of San Francisco, the libelants entered into a written contract with the appellant, whereby they agreed to go from San Francisco to Pyramid Harbor, Alaska, and return, on board such vessel as might be designated by the appellant, and to work for the appellant during the fishing season of 1900, at Pyramid Harbor, as sailors and fishermen, agreeing to do "regular ship's duty, both up and down, discharging and loading; and to do any other work whatsover when requested to do so by the captain or agent of the Alaska Packers' Association." By the terms of this agreement, the appellant was to pay each of the libelants $50 for the season, and two cents for each red salmon in the catching of which he took part. 

On the 15th day of April, 1900, 21 of the libelants signed shipping articles by which they shipped as seamen on the Two Brothers, a vessel chartered by the appellant for the voyage between San Francisco and Pyramid Harbor, and also bound themselves to perform the same work for the appellant provided for by the previous contract of March 26th; the appellant agreeing to pay them therefor the sum of $60 for [**3] the season, and two cents each for each red salmon in the catching of which they should respectively take part. Under these contracts, the libelants sailed on board the Two Brothers for Pyramid Harbor, where the appellant had about $150,000 invested in a salmon cannery. The libelants arrived there early in April of the year mentioned, and began [*101] to unload the vessel and fit up the cannery. A few days thereafter, to wit, May 19th, they stopped work in a body, and demanded of the company's superintendent there in charge $100 for services in operating the vessel to and from Pyramid Harbor, instead of the sums stipulated for in and by the contracts; stating that unless they were paid this additional wage they would stop work entirely, and return to San Francisco. The evidence showed, and the court below found, that it was impossible for the appellant to get other men to take the places of the libelants, the place being remote, the season short and just opening; so that, after endeavoring for several days without success to induce the libelants to proceed with their work in accordance with their contracts, the company's superintendent, on the 22d day of May, so far yielded [**4] to their demands as to instruct his clerk to copy the contracts executed in San Francisco, including the words "Alaska Packers' Association" at the end, substituting, for the $50 and $60 payments, respectively, of those contracts, the sum of $100, which document, so prepared, was signed by the libelants before a shipping commissioner whom they had requested to be brought from Northeast Point; the superintendent, however, testifying that he at the time told the libelants that he was without authority to enter into any such contract, or to in any way alter the contracts made between them and the company in San Francisco. Upon the return of the libelants to San Francisco at the close of the fishing season, they demanded pay in accordance with the terms of the alleged contract of May 22d, when the company denied its validity, and refused to pay other than as provided for by the contracts of March 26th and April 5th, respectively. Some of the libelants, at least, consulted counsel, and, after receiving his advice, those of them who had signed the shipping articles before the shipping commissioner at San Francisco went before that officer, and received the amount due them thereunder, executing [**5] in consideration thereof a release in full, and the others being paid at the office of the company, also receipting in full for their demands. 

On the trial in the court below, the libelants undertook to show that the fishing nets provided by the respondent were defective, and that it was on that account that they demanded increased wages. On that point, the evidence was substantially conflicting, and the finding of the court was against the libelants, the court saying: 

"The contention of libelants that the nets provided them were rotten and unserviceable is not sustained by the evidence. The defendant's interest required that libelants should be provided with every facility necessary to their success as fishermen, for on such success depended the profits defendant would be able to realize that season from its packing plant, and the large capital invested therein. In view of this self-evident fact, it is highly improbable that the defendant gave libelants rotten and unserviceable nets with which to fish. It follows from this finding that libelants were not justified in refusing performance of their original contract." 112 Fed. 554. 

The evidence being sharply conflicting in [**6] respect to these facts, the conclusions of the court, who heard and saw the witnesses, will not be disturbed...

 The Alijandro, 6 C.C.A. 54, 56 Fed. 621; The Lucy, 20 C.C.A. 660, 74 Fed. 572; The Glendale, 26 C.C.A. 500, 81 Fed. 633; The Coquitlam, 23 C.C.A. 438, 77 Fed. 774; Gorham Mfg. Co. v. Emery-Bird-Thayer Dry Goods Co., 43 C.C.A. 511, 104 Fed. 234. 

 [*102] The real questions in the case as brought here are questions of law, and, in the view that we take of the case, it will be necessary to consider but one of those. Assuming that the appellant's superintendent at Pyramid Harbor was authorized to make the alleged contract of May 22d, and that he executed it on behalf of the appellant, was it supported by a sufficient consideration? From the foregoing statement of the case, it will have been seen that the libelants agreed in writing, for certain stated compensation, to render their services to the appellant in remote waters where the season for conducting fishing operations is extremely short, and in which enterprise the appellant had a large amount of money invested; and, after having entered upon the discharge of their contract, and at a time when it was impossible for [**7] the appellant to secure other men in their places, the libelants, without any valid cause, absolutely refused to continue the services they were under contract to perform unless the appellant would consent to pay them more money. Consent to such a demand, under such circumstances, if given, was, in our opinion, without consideration, for the reason that it was based solely upon the libelants' agreement to render the exact services, and none other, that they were already under contract to render. The case shows that they willfully and arbitrarily broke that obligation. As a matter of course, they were liable to the appellant in damages, and it is quite probable, as suggested by the court below in its opinion, that they may have been unable to respond in damages. But we are unable to agree with the conclusions there drawn, from these facts, in these words: 

"Under such circumstances, it would be strange, indeed, if the law would not permit the defendant to waive the damages caused by the libelants' breach, and enter into the contract sued upon,—a contract mutually beneficial to all the parties thereto, in that it gave to the libelants reasonable compensation for their labor, [**8] and enabled the defendant to employ to advantage the large capital it had invested in its canning and fishing plant." 

Certainly, it cannot be justly held, upon the record in this case, that there was any voluntary waiver on the part of the appellant of the breach of the original contract. The company itself knew nothing of such breach until the expedition returned to San Francisco, and the testimony is uncontradicted that its superintendent at Pyramid Harbor, who, it is claimed, made on its behalf the contract sued on, distinctly informed the libelants that he had no power to alter the original or to make a new contract; and it would, of course, follow that, if he had no power to change the original, he would have no authority to waive any rights thereunder. The circumstances of the present case bring it, we think, directly within the sound and just observations of the supreme court of Minnesota in the case of King v. Railway Co., 61 Minn. 482, 63 N.W. 1105: 

"No astute reasoning can change the plain fact that the party who refuses to perform, and thereby coerces a promise from the other party to the contract to pay him an increased compensation for doing that which he is legally [**9] bound to do, takes an unjustifiable advantage of the necessities of the other party. Surely it would be a travesty on justice to hold that the party so making the promise for extra pay was estopped from asserting that the promise was without consideration. A party cannot lay the foundation [*103] of an estoppel by his own wrong, where the promise is simply a repetition of a subsisting legal promise. There can be no consideration for the promise of the other party, and there is no warrant for inferring that the parties have voluntarily rescinded or modified their contract. The promise cannot be legally enforced, although the other party has completed his contract in reliance upon it." 

In Lingenfelder v. Brewing Co., 103 Mo. 578, 15 S.W. 844, the court, in holding void a contract by which the owner of a building agreed to pay its architect an additional sum because of his refusal to otherwise proceed with the contract, said: 

"It is urged upon us by respondents that this was a new contract. New in what? Jungenfeld was bound by his contract to design and supervise this building. Under the new promise, he was not to do anything more or anything different. What benefit was [**10] to accrue to Wainwright? He was to receive the same service from Jungenfeld under the new, that Jungenfeld was bound to tender under the original, contract. What loss, trouble, or inconvenience could result to Jungenfeld that he had not already assumed? No amount of metaphysical reasoning can change the plain fact that Jungenfeld took advantage of Wainwright's necessities, and extorted the promise of five percent on the refrigerator plant as the condition of his complying with his contract already entered into. Nor had he even the flimsy pretext that Wainwright had violated any of the conditions of the contract on his part. Jungenfeld himself put it upon the simple proposition that 'if he, as an architect, put up the brewery, and another company put up the refrigerating machinery, it would be a detriment to the Empire Refrigerating Company,' of which Jungenfeld was president. To permit plaintiff to recover under such circumstances would be to offer a premium upon bad faith, and invite men to violate their most sacred contracts that they may profit by their own wrong. That a promise to pay a man for doing that which he is already under contract to do is without consideration [**11] is conceded by respondents. The rule has been so long imbedded in the common law and decisions of the highest courts of the various states that nothing but the most cogent reasons ought to shake it... [Citing a long list of authorities.] But it is 'carrying coals to Newcastle' to add authorities on a proposition so universally accepted, and so inherently just and right in itself. The learned counsel for respondents do not controvert the general proposition. Their contention is, and the circuit court agreed with them, that, when Jungenfeld declined to go further on his contract, the defendant then had the right to sue for damages, and not having elected to sue Jungenfeld, but having acceded to his demand for the additional compensation, defendant cannot now be heard to say his promise is without consideration. While it is true Jungenfeld became liable in damages for the obvious breach of his contract, we do not think it follows that defendant is estopped from showing its promise was made without consideration. It is true that as eminent a jurist as Judge Cooley, in Goebel v. Linn, 47 Mich. 489, 11 N.W. 284, 41 Am. Rep. 723, held that an ice company which had agreed to furnish [**12] a brewery with all the ice they might need for their business from November 8, 1879, until January 1, 1881, at $1.75 per ton, and afterwards in May, 1880, declined to deliver any more ice unless the brewery would give it $3 per ton, could recover on a promissory note given for the increased price. Profound as is our respect for the distinguished judge who delivered the opinion, we are still of the opinion that his decision is not in accord with the almost universally accepted doctrine, and is not convincing; and certainly so much of the opinion as holds that the payment, by a debtor, of a part of his debt then due, would constitute a defense to a suit for the remainder, is not the law of this state, nor, do we think, of any other where the common law prevails. ... What we hold is that, when a party merely does what he has already obligated himself to do, he cannot demand an additional compensation therefor; and although, by taking advantage of the necessities of his adversary, he obtains a promise for more, the law will regard it as nudum pactum, and will not lend its process to aid in the wrong."

 [*104] The case of Goebel v. Linn, 47 Mich. 489, 11 N.W. 284, 41 Am. Rep. [**13] 723, is one of the eight cases relied upon by the court below in support of its judgment in the present case, five of which are by the supreme court of Massachusetts, one by the supreme Court of Vermont, and one other Michigan case,—that of Moore v. Locomotive Works, 14 Mich. 266. The Vermont case referred to is that of Lawrence v. Davey, 28 Vt. 264, which was one of the three cases cited by the court in Moore v. Locomotive Works, 14 Mich. 272, 273, as authority for its decision. In that case there was a contract to deliver coal at specified terms and rates. A portion of it was delivered, and plaintiff then informed the defendant that he could not deliver at those rates, and, if the latter intended to take advantage of it, he should not deliver any more; and that he should deliver no more unless the defendant would pay for the coal independent of the contract. The defendant agreed to do so, and the coal was delivered. On suit being brought for the price, the court said: 

"Although the promise to waive the contract was after some portion of the coal sought to be recovered had been delivered, and so delivered that probably the plaintiff, if the defendant had insisted upon strict [**14] performance of the contract, could not have recovered anything for it, yet, nevertheless, the agreement to waive the contract, and the promise, and, above all, the delivery of coal after this agreement to waive the contract, and upon the faith of it, will be a sufficient consideration to bind the defendant to pay for the coal already received." 

The doctrine of that case was impliedly overruled by the supreme court of Vermont in the subsequent case of Cobb v. Cowdery, 40 Vt. 25, 94 Am. Dec. 370, where it was held that: 

"A promise by a party to do what he is bound in law to do is not an illegal consideration, but is the same as no consideration at all, and is merely void; in other words, it is insufficient, but not illegal. Thus, if the master of a ship promise his crew an addition to their fixed wages in consideration of, and as an incitement to, their extraordinary exertions during a storm, or in any other emergency of the voyage, this promise is nudum pactum; the voluntary performance of an act which it was before legally incumbent on the party to perform being in law an insufficient consideration; and so it would be in any other case where the only consideration for the promise [**15] of one party was the promise of the other party to do, or his actual doing, something which he was previously bound in law to do. Chit. Cont. [10th Am. Ed.] 51; Smith, Cont. 87; 3 Kent, Comm. 185." 

The Massachusetts cases cited by the court below in support of its judgment commence with the case of Munroe v. Perkins, 9 Pick. 305, 20 Am. Dec. 475, which really seems to be the foundation of all of the cases in support of that view. In that case, the plaintiff had agreed in writing to erect a building for the defendants. Finding his contract a losing one, he had concluded to abandon it, and resumed work on the oral contract of the defendants that, if he would do so, they would pay him what the work was worth without regard to the terms of the original contract. The court said that whether the oral contract was without consideration 

"Depends entirely on the question whether the first contract was waived. The plaintiff having refused to perform that contract, as he might do, subjecting himself to such damages as the other parties might show they were entitled to recover, he afterward went on, upon the faith of the new promise, and finished the work. This was a sufficient consideration. [**16] If Payne and [*105] Perkins were willing to accept his relinquishment of the old contract, and proceed on a new agreement, the law, we think, would not prevent it." 

The case of Goebel v. Linn, 47 Mich. 489, 11 N.W. 284, 41 Am. Rep. 723, presented some unusual and extraordinary circumstances. But, taking it as establishing the precise rule adopted in the Massachusetts cases, we think it not only contrary to the weight of authority, but wrong on principle. 

In addition to the Minnesota and Missouri cases above cited, the following are some of the numerous authorities holding the contrary doctrine: Vanderbilt v. Schreyer, 91 N.Y. 392; Ayres v. Railroad Co., 52 Iowa, 478, 3 N.W. 522; Harris v. Carter, 3 Ellis & B. 559; Frazer v. Hatton, 2 C.B. (N.S.) 512; Conover v. Stillwell, 34 N.J. Law, 54; Reynolds v. Nugent, 25 Ind. 328; Spencer v. McLean (Ind. App.) 50 N.E. 769, 67 Am. St. Rep. 271; Harris v. Harris (Colo. App.) 47 Pac. 841; Moran v. Peace, 72 Ill. App. 139; Carpenter v. Taylor (N.Y.) 58 N.E. 53; Westcott v. Mitchell (Me.) 50 Atl. 21; Robinson v. Jewett, 116 N.Y. 40, 22 N.E. 224; Sullivan v. Sullivan, 99 Cal. 187, 33 Pac. 862; Blyth v. Robinson, 104 Cal. 239, 37 Pac. 904; [**17] Skinner v. Mining Co. (C.C.) 96 Fed. 735; 1 Beach, Cont. § 166; Langd. Cont. § 54; 1 Pars. Cont. (5th Ed.) 457; Ferguson v. Harris (S.C.) 17 S.E. 782, 39 Am. St. Rep. 745. 
It results from the views above expressed that the judgment must be reversed, and the cause remanded, with directions to the court below to enter judgment for the respondent, with costs. It is so ordered. 
MINNEAPOLIS AND ST. LOUIS RAILWAY v. COLUMBUS ROLLING MILL. 
SUPREME COURT OF THE UNITED STATES 

119 U.S. 149; 7 S. Ct. 168; 30 L. Ed. 376; 1886 U.S. LEXIS 1972 

Argued November 12, 1886.  

November 29, 1886, Decided 

PRIOR HISTORY: 

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE SOUTHERN DISTRICT OF OHIO. 

This was an action by a railroad corporation established at Minneapolis in the State of Minnesota against a manufacturing corporation established at Columbus in the State of Ohio. The petition alleged that on December 19, 1879, the parties made a contract by which the plaintiff agreed to buy of the defendant, and the defendant sold to the plaintiff, two thousand tons of iron rails of the weight of fifty pounds per yard, at the price of fifty four dollars per ton gross, to be delivered free on board cars at the defendant's rolling mill in the month of March, 1880, and to be paid for by the plaintiff in cash when so delivered. The answer denied the making of the contract. It was admitted at the trial that the following letters and telegrams were sent at their dates, and were received in due course, by the parties, through their agents: 

December 5, 1879. Letter from plaintiff to defendant: "Please quote me prices for 500 to 3000 tons 50 lb. steel rails, and for 2000 to 5000 tons 50 lb. iron rails, March 1880 delivery." 

December 8, 1879. Letter from defendant to plaintiff: "Your favor of the 5th inst. at hand. We do not make steel rails. For iron rails, we will sell 2000 to 5000 tons of 50 lb. rails for fifty-four ($54.00) dollars per gross ton for spot cash, F.O.B. cars at our mill, March delivery, subject as follows: In case of strike among our workmen, destruction of or serious damage to our works by fire or the elements, or any causes of delay beyond our control, we shall not be held accountable in damages. If our offer is accepted, shall expect to be notified of same prior to Dec. 20th, 1879." 

December 16, 1879. Telegram from plaintiff to defendant: "Please enter our order for twelve hundred tons rails, March delivery, as per your favor of the eighth. Please reply." 

December 16, 1879. Letter from plaintiff to defendant: "Yours of the 8th came duly to hand. I telegraphed you to-day to enter our order for twelve hundred (1200) tons 50 lb. iron rails for next March delivery, at fifty-four dollars ($54.00) F.O.B. cars at your mill. Please send contract. Also please send me templet of your 50 lb. rail. Do you make splices? If so, give me prices for splices for this lot of iron." 

December 18, 1879. Telegram from defendant to plaintiff, received same day: "We cannot book your order at present at that price." 

December 19, 1879. Telegram from plaintiff to defendant: "Please enter an order for two thousand tons rails, as per your letter of the sixth. Please forward written contract. Reply."  [The word "sixth" was admitted to be a mistake for "eighth."] 

December 22, 1879. Telegram from plaintiff to defendant: "Did you enter my order for two thousand tons rails, as per my telegram of December nineteeth? Answer." 

After repeated similar inquiries by the plaintiff, the defendant, on January 19, 1880, denied the existence of any contract between the parties. 

The jury returned a verdict for the defendant, under instructions which need not be particularly stated; and the plaintiff alleged exceptions, and sued out this writ of error. 

LEXIS HEADNOTES - Classified to U.S. Digest Lawyers' Edition: 

Sales—offer to sell—qualified acceptance, a rejection—subsequent tender of acceptance does not revive offer—submission of question of law to jury.—

Headnote: 

1. An offer to sell imposes no obligation on either party until accepted according to its terms. 

2. A proposal to accept, or an acceptance, upon terms varying from those offered, is a rejection of the offer, and ends the negotiation, unless the offer is renewed, or the proposed modification accepted. 

3. An offer which has been rejected cannot be revived by the tender of an acceptance of it. 

4. The submission of a question of law to the jury is no ground of exception if they decide it aright. 

SYLLABUS: A reply to an offer of sale, purporting to accept it on terms varying from those offered, is a rejection of the offer and leaves it no longer open. 

On December 8, A offered to sell to B 2000 to 5000 tons of iron rails om certain terms specified, adding that if the offer was accepted A would expect to be notified prior to December 20. On December 16 B replied, directing A to enter an order for 1200 tons, "as per your favor of the 8th." On December 18, A declined to fulfil B's order. Held, that the negotiation between the parties was closed, and that an acceptance by B on December 19 of the original offer did not bind A. 

The submission of a question of law to the jury is no ground of exception if they decide it aright. 

COUNSEL: Mr Eppa Hunton for plaintiff in error. Mr. C. N. Olds Mr. L. J. Critchfield filed a brief for same. 

Mr. Richard A. Harrison, for defendant in error, submitted on his brief. 

OPINIONBY: GRAY 

OPINION: [*151]  [**169]  [***377] MR. JUSTICE GRAY, after making the foregoing statement of the case, delivered the opinion of the court. 

The rules of law which govern this case are well settled. As no contract is complete without the mutual assent of the parties, an offer to sell imposes no obligation until it is accepted according to its terms. So long as the offer has been neither accepted nor rejected, the negotiation remains open, and imposes no obligation upon either party; the one may decline to accept, or the other may withdraw his offer; and either rejection or withdrawal leaves the matter as if no offer had ever been made. A proposal to accept, or an acceptance, upon terms varying from those offered, is a rejection of the offer, and puts an end to the negotiation, unless the party who made the original offer renews it, or assents to the modification suggested. The other party, having once rejected the offer, cannot afterwards revive it by tendering an acceptance of it... Eliason v. Henshaw, 4 Wheat. 225; Carr v. Duval, 14 Pet. 77; National Bank v. Hall, 101 U.S. 43, 50; Hyde v. Wrench, 3 Beavan, 334; Fox v. [**170] Turner, 1 Bradwell, 153. If the offer does not limit the time for its acceptance, it must be accepted within a reasonable time. If it does, it may, at any time within the limit and so long as it remains open, be accepted or rejected by the party to whom, or be withdrawn by the party by whom, it was made... Boston & Maine Railroad v. Bartlett, 3 Cush. 224; Dickinson v. Dodds, 2 Ch. D. 463. 

The defendant, by the letter of December 8, offered to sell to the plaintiff two thousand to five thousand tons of iron rails on certain terms specified, and added that if the offer was accepted the defendant would expect to be notified prior to December 20. This offer, while it remained open, without having been rejected by the plaintiff or revoked by the defendant, would authorize the plaintiff to take at his election any number of tons not less than two thousand nor more than five thousand, on the terms specified.  The offer, while unrevoked, might be accepted or rejected by the plaintiff at any time before December 20. Instead of accepting the offer made, the plaintiff, on December 16, by telegram and letter, referring to [*152] the defendant's letter of December 8, directed the defendant to enter an order for twelve hundred tons on the same terms. The mention, in both telegram and letter, of the date and the terms of the defendant's original offer, shows that the plaintiff's order was not an independent proposal, but an answer to the defendant's offer, a qualified acceptance of that offer, varying the number of tons, and therefore in law a rejection of the offer. On December 18, the defendant by telegram declined to fulfill the plaintiff's order. The negotiation between the parties was thus closed, and the plaintiff could not afterwards fall back on the defendant's original offer. The plaintiff's attempt to do so, by the telegram of December 19, was therefore ineffectual and created no rights against the defendant. 

Such being the legal effect of what passed in writing between the parties, it is unnecessary to consider whether, upon a fair interpretation of the instructions of the court, the question whether the plaintiff's telegram and letter of December 16 constituted a rejection of the defendant's offer of December 8 was ruled in favor of the defendant as matter of law, or was submitted to the jury as a question of fact. The submission of a question of law to the jury is no ground of exception if they decide it aright... Pence v. Langdon, 99 U.S. 578. 
Judgment affirmed. 
Fraser C. Fuller, Respondent, v. Edward Kemp, Jr., Appellant 
Court of Appeals of New York 

138 N.Y. 231; 33 N.E. 1034; 1893 N.Y. LEXIS 832 

April 20, 1893, Argued May 2, 1893, Decided 

PRIOR HISTORY: [***1] 

Appeal from judgment of the General Term of the Court of Common Pleas for the city and county of New York, entered upon an order made December 21, 1891, which affirmed a judgment in favor of plaintiff entered upon a decision of the court on trial without a jury. 

DISPOSITION: Judgment accordingly.

SYLLABUS: 

Where a debtor offers a certain sum of money in full satisfaction of an unliquidated demand, and the creditor accepts and retains the money, his claim is canceled, and no protest, declaration or denial on his part, so long as the condition is insisted upon by the debtor, can vary the result. 

Plaintiff, a physician, sent to defendant a bill of $670 for professional services. Defendant, on receipt, sent a letter, not disputing the services, but questioning the justice of the charges, and inclosing a check for $400, which he stated was in full satisfaction of plaintiff's claim; also, that he hoped plaintiff would look at it in the same spirit, which was "to fix a figure that would be entirely just to both parties." Plaintiff retained and collected the check, and again sent a bill, charging the same amount as before, and crediting the $400. Defendant thereupon wrote plaintiff, stating [***2] that the check was sent in full satisfaction; that he did not recognize plaintiff's right to retain it and repudiate the condition, and requesting him either to return the money or retain it on the condition named. To this letter plaintiff made no reply, and subsequently brought this action to recover the balance of his account. Held, that there was in law an accord and satisfaction of plaintiff's claim, and no recovery thereon could be sustained; that upon receipt of defendant's last letter, plaintiff had simply this alternative, the prompt restoration of the money or the extinguishment of the debt by its retention, and having retained the money his claim was canceled. 

The distinction in the rule between a case like this, where the demand is unliquidated, and one where the claim is upon a liquidated demand, pointed out. 

The nature of the action and the facts, so far as material, are stated in the opinion. 

COUNSEL: R. Floyd Clarke for appellant. The stipulated facts make out a clear defense of accord and satisfaction. (1 Smith's L. C. [9th ed.] 613; Goddard v. O'Brien, L. R. [9 Q. B. Div.] 37; Wells v. Morrison, 91 Ind. 51; L. A. C. Works v. [***3] Pender, 21 Atl. Rep. 686; Ludington v. Bell, 77 N. Y. 138; Sibree v. Tripp, 15 M. & W. 23; Bolt v. Dawking, 16 S. C. 198; Rockwell v. Taylor, 41 Conn. 55; Jaffray v. Davis, 124 N. Y. 164; Pulliam v. Taylor, 50 Miss. 251; Bidder v. Bridges, 58 L. T. 656; Guild v. Butler, 127 Mass. 386; Roberts v. Brandies, 44 Hun, 468; Varney v. Conery, 77 Me. 527; Dryden v. Stephens, 19 W. Va. 1.) An unliquidated or uncertain and disputed demand overdue may be discharged by the payment of any agreed sum. (1 Smith's L. C. [9th Am. ed.] 614; People ex rel. v. B. S. Asylum, 96 N. Y. 640, 642; Danziger v. Hoyt, 120 id. 190; People v. Suprs., 33 Hun, 305; Brooks v. Moore, 67 Barb. 393; F. Bank v. Blair, 44 id. 652; Gates v. Steele, 58 Conn. 316; Hunt v. Taft, 100 Mass. 91; Bann v. Bunyon, 62 Miss. 110; Brick v. Plymouth Co., 63 Iowa, 462; Hinkle v. M. & S. L. R. Co., 31 Minn. 434; Roach v. Gilmer, 3 Utah, 389; Hilliard v. Noyes, 58 N. H. 312.) Where a sum certain is tendered in satisfaction of an unliquidated debt or [***4] demand, the creditor must choose between rejecting the payment altogether and accepting it on the terms on which it is made, and cannot take the money and escape from the condition on the ground that he dissented at the time, or acted under a mistake of fact or law. ( Palmerton v. Hufford, 4 Den. 166, 168; Looby v. Village of West Troy, 24 Hun, 78; McDaniels v. Lapham, 21 Vt. 222; McDaniels v. Bank of Rutland, 3 Williams, 230; Towslee v. Healey, 39 Vt. 522; Potter v. Douglas, 44 Conn. 541; Bull v. Bull, 43 id. 455; Berdell v. Bissell, 6 Col. 162, 165; U. P. R. R. Co. v. Anderson, 18 Pac. Rep. 24; S. & M. R. R. Co. v. Allen, 46 Ark. 217; L. A. C. Works v. Pender, 21 Atl. Rep. 686; Baird v. U. S., 96 U.S. 430; Donohue v. Woodbury, 6 Cush. 148.) The plaintiff, by indorsing and cashing this check, which was inclosed and referred to in the letter, executed a receipt in full to the defendant. ( Knowles v. Toone, 96 N. Y. 534; M. B. Co. v. Zuygzen, 48 id. 247; Clark v. Mix, 15 Conn. 152; Hine v. Bowe, 114 N. Y. 355.) The plaintiff having accepted, indorsed [***5] and cashed the check thus sent to him on condition, has accepted a less sum as payment of a disputed demand, and executed a receipt in full for the same. ( Danziger v. Hoyt, 120 N. Y. 190; Baird v. U. S., 96 U.S. 430.) The plaintiff could not accept and use the check thus tendered conditionally without ipso facto assenting to the terms of the offer. ( Jaffray v. Davis, 124 N. Y. 164; Morehouse v. S. N. Bank, 98 id. 503.) The overt act of acceptance of the benefit is a conclusive election to be bound by the burden, because good conscience, and good morals, and good law alike require it to be so. ( Childs v. M. M. Ins. Co., 56 Vt. 609; Donohue v. Woodbury, 6 Cush. 148; Bull v. Bull, 43 Conn. 455.) There are certain contracts in the common law known as "implied contracts," equivalent to the "quasi contracts" of the civil law, and the case in hand is one of them. ( People v. Speir, 77 N. Y. 144, 150; Smith on Cont. [2d ed.] 119; Chitty on Cont. [4th ed.] 63.) A promise will be implied where equity and good conscience require one, even though none was expressly made. (5 Lawson on Rights & Rem. § 2221; Leake on [***6] Cont. 70; People v. Speir, 77 N. Y. 144, 150; Bishop on Cont. §§ 226, 286; Hathaway v. Payne, 34 N. Y. 92, 109.) Where the law imposes a duty, a promise is implied even against the protestation of the party. (Metcalf on Cont. 9.) 

Henry Thompson for respondent. The agreed facts not only show nothing upon which an accord and satisfaction can be decreed to have taken place, but, on the contrary, incontestably prove that the dispute or disagreement between the parties always existed as to the value of plaintiff's services until it was fixed at $570 by agreement of counsel. A party cannot be said to have made an accord and satisfaction of a claim when he has promptly, steadily and continuously refused so to do. (Day v. McLea, L. R. [22 Q. B. Div.] 610; Miller v. Davis, Id. 612; Kinney v. Bd. of Suprs., 40 Hun, 53.) 

JUDGES: Maynard, J. All concur. 

OPINIONBY: MAYNARD 

OPINION: [*234]  [**1034] The plaintiff has brought suit to recover a balance claimed to be due for his services as a physician, and the defendant relies solely upon the defense of an accord and satisfaction. The parties have agreed upon a statement of facts embracing the entire [***7] issue raised by the pleadings, and we are required to determine whether, upon the facts stipulated, the defendant has, as matter of law, established his defense. The plaintiff's demand was unliquidated, but he alleged that his services were worth $670, and rendered a bill for that amount without specifying any items. The defendant acknowledged the receipt of the bill by letter, and expressed surprise at its magnitude, and his belief that there must be some mistake about it, and requested plaintiff to look into it and send a corrected bill as he was anxious to settle the matter at once. The plaintiff then sent an itemized bill, showing one hundred and twenty-six visits in forty-nine days, [*235] for each of which a charge of five dollars was made, and four consultations, at the rate of ten dollars each, making a total of $670 as originally claimed. The defendant then wrote the plaintiff, inclosing a check for $400, which he stated was in full satisfaction of the plaintiff's claim for professional services against him to that date; and also saying that the deductions he had made were in the instances where five, four and three visits per day had been charged at full rates; [***8] and that he trusted the plaintiff would view the matter in the same spirit which he did, which was to fix a figure which would be entirely just to both parties; and that he had arrived at this conclusion after careful and earnest thought. The plaintiff received the letter and check, indorsed the latter and collected the money upon it, which he retained, and again sent his bill to the defendant, charging $670 for his services, and crediting upon it $400 received by check. The defendant thereupon again wrote the plaintiff, calling his attention to the express condition upon which he had forwarded the check, and that it was sent as payment in full satisfaction of the plaintiff's claim for professional services to date; that he did not recognize the plaintiff's right to retain the amount so offered, and repudiate the condition of the offer, and requesting the plaintiff either to keep the money upon the condition named, or return it to him by first mail. To this letter the plaintiff made no reply, but kept the amount of the check, and after the expiration of nearly a year brought this action for the recovery of $270, the balance of his account after applying the $400 received, in [***9] which he has recovered the sum of $170, which it was stipulated upon the trial should be the amount of the judgment, if he was entitled to recover at all. 

Upon these conceded facts, we think it must be held that there was in law an accord and satisfaction of the plaintiff's claim, and that no recovery could be lawfully predicated upon it. It is unquestionably true, as the respondent's counsel contends, and as the General Term, in its opinion, very clearly states that, in order to establish a defense of this character, [*236] there must be present in the transaction, upon which it rests, all the elements of a complete agreement—a lawful subject-matter, a sufficient consideration, and the aggregatio mentium, or mutual assent of the parties. The original contract, which the law implied, was an agreement on the part of the defendant to pay the plaintiff what his services were reasonably worth. From the very nature of the case, a further agreement must be reached by the parties, fixing the value of the services, or else resort must be had to a judicial determination for that purpose. The plaintiff accordingly sent his bill, in which he expressed his own views as to the [***10] amount of compensation which he ought to have. Had the defendant retained it, without objection, it would in time have become an account stated, which is a species of implied contract, and the law would have presumed a promise on his part to pay the sum charged in the bill. But the defendant, while not disputing the rendition of the services, objected to the amount of the plaintiff's charges and declined to pay the bill rendered, but sent a check for $400, stating that it was to be in full satisfaction of the plaintiff's claim, and in substance expressing the hope that the plaintiff would, upon reflection, agree with him that it was the reasonable value of his services. The plaintiff received and used the check, and had he remained silent it would have been conclusively presumed that he assented to the defendant's proposition and had agreed to receive and had received the sum tendered in discharge of his debt. But the tenor of the defendant's letter was such as to invite a reply, and while the plaintiff kept the check, he sent another bill for the same amount, upon which he credited the amount of the check as a part payment, leaving a balance, which he still claimed to be due. [***11] The just [**1035] inference to be drawn from this communication was that he declined to accept the check in full payment, but had appropriated it as a partial payment of his claim, and the defendant undoubtedly so understood it. Had he then remained silent it might have been presumed that he assented to the use which the plaintiff had made of the check, and in time he would have become bound [*237] to pay the balance as upon an account stated. But the defendant at once notified the plaintiff that he had sent the check upon condition that it should be received in full payment of his bill, and that he could not assent to any other application of the money, and that the plaintiff must either keep it upon that condition or immediately return it. 

It is of no significance in this case that the remittance was by check. Both parties treated it as money, and upon the receipt of this letter the plaintiff had but a single alternative presented for his action—the prompt restoration of the money to his debtor or the complete extinguishment of the debt by its retention. The tender and the condition could not be dissevered. The one could not be taken and the other rejected. The [***12] acceptance of the money involved the acceptance of the condition, and the law will not permit any other inference to be drawn from the transaction. Under such circumstances the assent of the creditor to the terms proposed by the debtor will be implied, and no words of protest can affect the legal quality of his act. 

Where the demand is liquidated, and the liability of the debtor is not in good faith disputed, a different rule has been applied. In such cases the acceptance of a less sum than is the creditor's due, will not of itself discharge the debt, even if a receipt in full is given. The element of a consideration is lacking, and the obligation of the debtor to pay the entire debt is not satisfied. There are many authorities which enforce this proposition, but they have no relevancy to a case like the present, where the debt was unliquidated, and there was a bona fide disagreement in regard to the extent of the debtor's liability. The law favors the adjustment of such controversies without judicial intervention, and will not permit the creditor to accept and retain money which has been tendered by way of compromise, and then successfully litigate with his debtor for the [***13] recovery of a greater sum. There have been some cases in our own courts where this principle has been applied, but in none that we have examined has the question arisen in the exact form here presented...(Palmerton [*238] v. Huxford, 4 Den. 166; Looby v. Village of West Troy, 24 Hun, 78; Hill v. Sommer, 53 id. 392.) In other states there are many decisions directly in point, where the facts were not distinguishable from those appearing in this record... (McDaniels v. Lapham, 21 Vt. 222; Preston v. Grant, 34 id. 201; Towslee v. Healey, 39 id. 522; Boston Rubber Co. v. Peerless Wringer Co., 58 id. 551; Bull v. Bull, 43 Conn. 455; Potter v. Douglass, 44 id. 541; Reed v. Boardman, 20 Pick. 441; Donohue v. Woodbury, 6 Cush. 148; Hilliard v. Noyes, 58 N. H. 312; Brick v. Plymouth Co., 63 Iowa, 462; Hinkle v. Minneapolis, etc., R. Co., 31 Minn. 434.) In Preston v. Grant (supra) the Supreme Court of Vermont very sharply, and, as we think, correctly, defined the line of discrimination which separates this class of cases from those where the defense fails. Judge Pierpont, [***14] delivering the opinion of the court at p. 203, says: "To constitute an accord and satisfaction, it is necessary that the money should be offered in satisfaction of the claim, and the offer accompanied with such acts and declarations as amount to a condition that if the money is accepted it is accepted in satisfaction, and such that the party to whom it is offered is bound to understand therefrom, that if he takes it, he takes it subject to such condition. When a tender or offer is thus made, the party to whom it is made has no alternative but to refuse it, or accept it upon such condition. If he takes it, his claim is canceled, and no protest, declaration or denial of his, so long as the condition is insisted on, can vary the result. The principle is too well settled in this state to require either argument or the citation of authorities to support it." To make out the defense, the proof must be clear and unequivocal, that the observance of the condition was insisted upon, and must not admit of the inference that the debtor intended that his creditor might keep the money tendered, in case he did not assent to the condition upon which it was offered. 

The defendant here has brought [***15] his case clearly within the rule, and is entitled to have the judgments of the General and [*239] Special Terms reversed, and the complaint dismissed upon the stipulated facts, without costs to either party in any court, pursuant to the stipulation in the record.
Theodore C. Sherwood v. Hiram Walker et al. 
SUPREME COURT OF MICHIGAN 

66 Mich. 568; 33 N.W. 919; 1887 Mich. LEXIS 525 

May 3, 1887; May 4, 1887, Argued  

July 7, 1887, Decided 

PRIOR HISTORY: [***1] Error to Wayne. (Jennison, J.) Argued May 3 and 4, 1887. Decided July 7, 1887. 

DISPOSITION: Judgment of the court reversed, and a new trial granted. 

HEADNOTES: Sale—Mistake—Rescission. 

1. A party who has given an apparent consent to a contract of sale may refuse to execute it, or may avoid it after it has been completed, if the consent was founded, or the contract made, upon the mistake of a material fact,—such as the subject-matter of the sale, the price, or some collateral fact materially inducing the agreement; and this can be done when the mistake is mutual. 

2. Where, in such a case, the thing actually delivered or received is different in substance from the thing bargained for and intended to be sold, there is no contract; but if it be only a difference in some quality or accident, even though the mistake may have been the actuating motive to the purchaser or seller, or both of them, the contract remains binding. 

3. Where a cow was contracted to be sold upon the understanding of both parties that she was barren and useless for breeding purposes, and it appeared that such was not the case,—

Held, that the vendors had a right to rescind the contract, [***2] and refuse to deliver the property. 

SYLLABUS: Replevin. Defendants bring error. Reversed. The facts are stated in the opinion. 

COUNSEL: William Aikman, Jr. (D. C. Holbrook, of counsel), for appellants. 

C.J. Reilly, for plaintiff. 

JUDGES: Morse, J. Campbell, C.J., and Champlin, J., concurred. Sherwood, J. (dissenting). 

OPINION BY: Morse 

OPINION: [*568] [**919] Replevin for a cow. Suit commenced in justice's court. Judgment for plaintiff. Appealed to circuit court of Wayne county, and verdict and judgment for plaintiff in that court. The defendants bring error, and set out 25 assignments of the same. 

 [*569] The main controversy depends upon the construction of a contract for the sale of the cow.  The plaintiff claims that the title passed, and bases his action upon such claim. The defendants contend that the contract was executory, and by its terms no title to the animal was acquired by plaintiff. 

The defendants reside at Detroit, but are in business at Walkerville, Ontario, and have a farm at Greenfield, in Wayne county, upon which were some blooded cattle supposed to be barren as breeders. The Walkers are importers and breeders of polled Angus cattle. 

The plaintiff is a banker living at Plymouth, [***3] in Wayne county. He called upon the defendants at Walkerville for the purchase of some of their stock, but found none there that suited him. Meeting one of the defendants afterwards, he was informed that they had a few head [**920] upon this Greenfield farm. He was asked to go out and look at them, with the statement at the time that they were probably barren, and would not breed. 

May 5, 1886, plaintiff went out to Greenfield and saw the cattle. A few days thereafter, he called upon one of the defendants with the view of purchasing a cow, known as "Rose 2d of Aberlone." After considerable talk, it was agreed that defendants would telephone Sherwood at his home in Plymouth in reference to the price. The second morning after this talk he was called up by telephone, and the terms of the sale were finally agreed upon. He was to pay five and one-half cents per pound, live weight, fifty pounds shrinkage. He was asked how he intended to take the cow home, and replied that he might ship her from King's cattle-yard. He requested defendants to confirm the sale in writing, which they did by sending him the following letter:

 [*570] "Walkerville, May 15, 1886. 

"T. C. Sherwood, 

"President, [***4] etc.,—

"Dear Sir: We confirm sale to you of the cow Rose 2d of Aberlone, lot 56 of our catalogue, at five and a half cents per pound, less fifty pounds shrink. We inclose herewith order on Mr. Graham for the cow. You might leave check with him, or mail to us here, as you prefer. 

"Yours truly, 

"Hiram Walker & Sons." 

The order upon Graham inclosed in the letter read as follows: 

"Walkerville, May 15, 1886. 

"George Graham: You will please deliver at King's cattle-yard to Mr. T. C. Sherwood, Plymouth, the cow Rose 2d of Aberlone, lot 56 of our catalogue. Send halter with cow, and have her weighed. 

"Yours truly, 

"Hiram Walker & Sons." 

On the twenty-first of the same month the plaintiff went to defendants' farm at Greenfield, and presented the order and letter to Graham, who informed him that the defendants had instructed him not to deliver the cow. Soon after, the plaintiff tendered to Hiram Walker, one of the defendants, $80, and demanded the cow. Walker refused to take the money or deliver the cow. The plaintiff then instituted this suit. 

After he had secured possession of the cow under the writ of replevin, the plaintiff caused her to be weighed by the [***5] constable who served the writ, at a place other than King's cattle-yard. She weighed 1,420 pounds. 

When the plaintiff, upon the trial in the circuit court, had submitted his proofs showing the above transaction, defendants moved to strike out and exclude the testimony from the case, for the reason that it was irrelevant, and did not tend to show that the title to the cow passed, and that it showed [*571] that the contract of sale was merely executory. The court refused the motion, and an exception was taken. 

The defendants then introduced evidence tending to show that at the time of the alleged sale it was believed by both the plaintiff and themselves that the cow was barren and would not breed; that she cost $850, and if not barren would be worth from $750 to $1,000; that after the date of the letter, and the order to Graham, the defendants were informed by said Graham that in his judgment the cow was with calf, and therefore they instructed him not to deliver her to plaintiff, and on the twentieth of May, 1886, telegraphed to the plaintiff what Graham thought about the cow being with calf, and that consequently they could not sell her. The cow had a calf in the month of [***6] October following. 

On the nineteenth of May, the plaintiff wrote Graham as follows: 

"Plymouth, May 19, 1886. 

"Mr. George Graham, 

"Greenfield,—

"Dear Sir: I have bought Rose or Lucy from Mr. Walker, and will be there for her Friday morning, nine or ten o'clock. Do not water her in the morning. 

"Yours, etc., 

"T. C. Sherwood." 

Plaintiff explained the mention of the two cows in this letter by testifying that, when he wrote this letter, the order and letter of defendants were at his house, and, writing in a hurry, and being uncertain as to the name of the cow, and not wishing his cow watered, he thought it would do no harm to name them [**921] both, as his bill of sale would show which one he had purchased. Plaintiff also testified that he asked defendants to give him a price on the balance of their herd at Greenfield, as a friend thought of buying some, and received a letter dated May 17, 1886, in which they named the price of five cattle, including Lucy at $90, and Rose 2d at $80. When he received the letter he called defendants up by telephone, [*572] and asked them why they put Rose 2d in the list, as he had already purchased her. They replied that they knew [***7] he had, but thought it would make no difference if plaintiff and his friend concluded to take the whole herd. 

The foregoing is the substance of all the testimony in the case. 

The circuit judge instructed the jury that if they believed the defendants, when they sent the order and letter to plaintiff, meant to pass the title to the cow, and that the cow was intended to be delivered to plaintiff, it did not matter whether the cow was weighed at any particular place, or by any particular person; and if the cow was weighed afterwards, as Sherwood testified, such weighing would be a sufficient compliance with the order; if they believed that defendants intended to pass the title by the writing, it did not matter whether the cow was weighed before or after suit brought, and the plaintiff would be entitled to recover. 

The defendants submitted a number of requests, which were refused. The substance of them was that the cow was never delivered to plaintiff, and the title to her did not pass by the letter and order; and that under the contract, as evidenced by these writings, the title did not pass until the cow was weighed and her price thereby determined; and that, if the defendants only [***8] agreed to sell a cow that would not breed, then the barrenness of the cow was a condition precedent to passing title, and plaintiff cannot recover. The court also charged the jury that it was immaterial whether the cow was with calf or not. It will therefore be seen that the defendants claim that, as a matter of law, the title to this cow did not pass, and that the circuit judge erred in submitting the case to the jury, to be determined by them, upon the intent of the parties as to whether or not the title passed with the sending of the letter and order by the defendants to the plaintiff. 

This question as to the passing of title is fraught with difficulties [*573] and not always easy of solution. An examination of the multitude of cases bearing upon this subject, with their infinite variety of facts, and at least apparent conflict of law, ofttimes tends to confuse rather than to enlighten the mind of the inquirer. It is best, therefore, to consider always, in cases of this kind, the general principles of the law, and then apply them as best we may to the facts of the case in hand. 

The cow being worth over $50, the contract of sale, in order to be valid, must be one where the [***9] purchaser has received or accepted a part of the goods, or given something in earnest or in part payment, or where the seller has signed some note or memorandum in writing. How. Stat. § 6186. 

Here there was no actual delivery, nor anything given in payment or in earnest, but there was a sufficient memorandum signed by the defendants to take the case out of the statute, if the matter contained in such memorandum is sufficient to constitute a completed sale. It is evident from the letter that the payment of the purchase price was not intended as a condition precedent to the passing of the title. Mr. Sherwood is given his choice to pay the money to Graham at King's cattle-yard, or to send check by mail. 

Nor can there be any trouble about the delivery. The order instructed Graham to deliver the cow, upon presentation of the order, at such cattle-yard. But the price of the cow was not determined upon to a certainty. Before this could be ascertained, from the terms of the contract, the cow had to be weighed; and, by the order inclosed with the letter, Graham was instructed to have her weighed. If the cow had been weighed, and this letter had stated, upon such weight, the express and exact [***10] price of the animal, there can be no [**922] doubt but the cow would have passed with the sending and receipt of the letter and order by the plaintiff. 

Payment was not to be a concurrent act with the delivery, and therein this case differs from Case v. Dewey, 55 Mich. [*574] 116. Also, in that case, there was no written memorandum of the sale, and a delivery was necessary to pass the title of the sheep; and it was held that such delivery could only be made by a surrender of the possession to the vendee, and an acceptance by him. 

Delivery by an actual transfer of the property from the vendor to the vendee, in a case like the present, where the article can easily be so transferred by a manual act, is usually the most significant fact in the transaction to show the intent of the parties to pass the title, but it never has been held conclusive. Neither the actual delivery, nor the absence of such delivery, will control the case, where the intent of the parties is clear and manifest that the matter of delivery was not a condition precedent to the passing of the title, or that the delivery did not carry with it the absolute title. The title may pass, if the parties so agree, where the [***11] statute of frauds does not interpose, without delivery, and property may be delivered with the understanding that the title shall not pass until some condition is performed. 

And whether the parties intended the title should pass before delivery or not is generally a question of fact to be determined by the jury. In the case at bar the question of the intent of the parties was submitted to the jury. This submission was right, unless from the reading of the letter and the order, and all the facts of the oral bargaining of the parties, it is perfectly clear, as a matter of law, that the intent of the parties was that the cow should be weighed, and the price thereby accurately determined, before she should become the property of the plaintiff. 

I do not think that the intent of the parties in this case is a matter of law, but one of fact. The weighing of the cow was not a matter that needed the presence or any act of the defendants, or any agent of theirs, to be well or accurately done. It could make no difference where or when he was weighed, if the same was done upon correct [*575] scales, and by a competent person. There is no pretense but what her weight was fairly ascertained [***12] by the plaintiff. The cow was specifically designated by this writing, and her delivery ordered, and it cannot be said, in my opinion, that the defendants intended that the weighing of the animal should be done before the delivery even, or the passing of the title. The order to Graham is to deliver her, and then follows the instruction, not that he shall weigh her himself, or weigh her, or even have her weighed, before delivery, but simply, "Send halter with the cow, and have her weighed." 

It is evident to my mind that they had perfect confidence in the integrity and responsibility of the plaintiff, and that they considered the sale perfected and completed when they mailed the letter and order to plaintiff. They did not intend to place any conditions precedent in the way, either of payment of the price, or the weighing of the cow, before the passing of the title. They cared not whether the money was paid to Graham, or sent to them afterwards, or whether the cow was weighed before or after she passed into the actual manual grasp of the plaintiff. The refusal to deliver the cow grew entirely out of the fact that, before the plaintiff called upon Graham for her, they discovered she was [***13] not barren, and therefore of greater value than they had sold her for... 

The following cases in this Court support the instruction of the court below as to the intent of the parties governing and controlling the question of a completed sale, and the passing of title: Lingham v. Eggleston, 27 Mich. 324; Wilkinson v. Holiday, 33 Mich. 386; Grant v. Merchants' and Manufacturers' Bank, 35 Mich. 515; Carpenter v. Graham, 42 Mich. 191; Brewer v. Michigan Salt Ass'n, 47 Mich. 526; Whitcomb v. Whitney, 24 Mich. 486; Byles v. Colier, 54 Mich. 1; Scotten v. Sutter, 37 Mich. 526, 532; Ducey Lumber Co. v. Lane, 58 Mich. 520, 525; [**923] Jenkinson v. Monroe Bros. & Co., 61 Mich. 454. 

 [*576] It appears from the record that both parties supposed this cow was barren and would not breed, and she was sold by the pound for an insignificant sum as compared with her real value if a breeder. She was evidently sold and purchased on the relation of her value for beef, unless the plaintiff had learned of her true condition, and concealed such knowledge from the defendants. Before the plaintiff secured possession of the animal, the defendants learned that she was with calf, and therefore [***14] of great value, and undertook to rescind the sale by refusing to deliver her. The question arises whether they had a right to do so. 

The circuit judge ruled that this fact did not avoid the sale, and it made no difference whether she was barren or not. I am of the opinion that the court erred in this holding. I know that this is a close question, and the dividing line between the adjudicated cases is not easily discerned. But it must be considered as well settled that a party who has given an apparent consent to a contract of sale may refuse to execute it, or he may avoid it after it has been completed, if the assent was founded, or the contract made, upon the mistake of a material fact—such as the subject-matter of the sale, the price, or some collateral fact materially inducing the agreement; and this can be done when the mistake is mutual... 1 Benj. Sales, §§ 605, 606; Leake, Cont. 339; Story, Sales (4th ed.), §§ 148, 377. See, also, Cutts v. Guild, 57 N.Y. 229; Harvey v. Harris, 112 Mass. 32; Gardner v. Lane, 9 Allen 492; S. C., 12 Allen 39; Huthmacher v. Harris's Adm'rs, 38 Pa. 491; Byers v. Chapin, 28 Ohio St. 300; Gibson v. Pelkie, 37 Mich. 380, [***15] and cases cited; Allen v. Hammond, 11 Peters 63, 71. 

If there is a difference or misapprehension as to the substance of the thing bargained for, if the thing actually delivered or received is different in substance from the thing bargained for and intended to be sold, then there is no contract; but if it be only a difference in some quality or accident, [*577] even though the mistake may have been the actuating motive to the purchaser or seller, or both of them, yet the contract remains binding. 

"The difficulty in every case is to determine whether the mistake or misapprehen​sion is as to the substance of the whole contract, going, as it were, to the root of the matter, or only to some point, even though a material point, an error as to which does not affect the substance of the whole consideration." Kennedy v. Panama, etc., Mail Co., L.R. 2 Q.B. 580, 588. 

It has been held, in accordance with the principles above stated, that where a horse is bought under the belief that he is sound, and both vendor and vendee honestly believe him to be sound, the purchaser must stand by his bargain, and pay the full price, unless there was a warranty. 

It seems to me, however, in the [***16] case made by this record, that the mistake or misapprehension of the parties went to the whole substance of the agreement. If the cow was a breeder, she was worth at least $750; if barren, she was worth not over $80. The parties would not have made the contract of sale except upon the understanding and belief that she was incapable of breeding, and of no use as a cow. It is true she is now the identical animal that they thought her to be when the contract was made; there is no mistake as to the identity of the creature. Yet the mistake was not of the mere quality of the animal, but went to the very nature of the thing. A barren cow is substantially a different creature than a breeding one. There is as much difference between them for all purposes of use as there is between an ox and a cow that is capable of breeding and giving milk. If the mutual mistake had simply related to the fact whether she was with calf or not for one season, then it might have been a good sale; but the mistake affected the character of the animal for all time, and for her present and ultimate use. She was not in fact the animal, or the kind of animal, the defendants intended to sell or the plaintiff to buy. [***17]  [*578] She was not a barren cow, and, if this fact had been known, there would have been no contract. The mistake [**924] affected the substance of the whole consideration, and it must be considered that there was no contract to sell or sale of the cow as she actually was. The thing sold and bought had in fact no existence. She was sold as a beef creature would be sold; she is in fact a breeding cow, and a valuable one. 

The court should have instructed the jury that if they found that the cow was sold, or contracted to be sold, upon the understanding of both parties that she was barren, and useless for the purpose of breeding, and that in fact she was not barren, but capable of breeding, then the defendants had a right to rescind, and to refuse to deliver, and the verdict should be in their favor. 

The judgment of the court below must be reversed, and a new trial granted, with costs of this Court to defendants. 

Campbell, C.J., and Champlin, J., concurred. 

DISSENT BY: Sherwood 

DISSENT: Sherwood, J. (dissenting). 

I do not concur in the opinion given by my brethren in this case. I think the judgments before the justice and at the circuit were right. 

I agree with my Brother Morse that the contract [***18] made was not within the statute of frauds, and that payment for the property was not a condition precedent to the passing of the title from the defendants to the plaintiff. And I further agree with him that the plaintiff was entitled to a delivery of the property to him when the suit was brought, unless there was a mistake made which would invalidate the contract; and I can find no such mistake. 

There is no pretense that there was any fraud or concealment in the case, and an intimation or insinuation that such a thing might have existed on the part of either of the parties would undoubtedly be a greater surprise to them than anything else that has occurred in their dealings or in the case. 

 [*579] As has already been stated by my brethren, the record shows that the plaintiff is a banker, and farmer as well, carrying on a farm, and raising the best breeds of stock, and lived in Plymouth, in the county of Wayne, 23 miles from Detroit; that the defendants lived in Detroit, and were also dealers in stock of the higher grades; that they had a farm at Walkerville, in Canada, and also one in Greenfield, in said county of Wayne, and upon these farms the defendants kept their stock. The [***19] Greenfield farm was about 15 miles from the plaintiff's. 

In the spring of 1886 the plaintiff, learning that the defendants had some "polled Angus cattle" for sale, was desirous of purchasing some of that breed, and, meeting the defendants, or some of them, at Walkerville, inquired about them, and was informed that they had none at Walkerville, "but had a few head left on their farm in Greenfield, and they asked the plaintiff to go and see them, stating that in all probability they were sterile and would not breed." In accordance with said request, the plaintiff, on the fifth day of May, went out and looked at the defendants' cattle at Greenfield, and found one called "Rose 2d," which he wished to purchase, and the terms were finally agreed upon at five and one-half cents per pound, live weight, 50 pounds to be deducted for shrinkage. The sale was in writing, and the defendants gave an order to the plaintiff directing the man in charge of the Greenfield farm to deliver the cow to plaintiff. This was done on the fifteenth of May. On the twenty-first of May plaintiff went to get his cow, and the defendants refused to let him have her; claiming at the time that the man in charge at the [***20] farm thought the cow was with calf, and, if such was the case, they would not sell her for the price agreed upon. 

The record further shows that the defendants, when they sold the cow, believed the cow was not with calf, and barren; that from what the plaintiff had been told by defendants [*580] (for it does not appear he had any other knowledge or facts from which he could form an opinion) he believed the cow was farrow, but still thought she could be made to breed. 

The foregoing shows the entire interview and treaty between the parties as to the sterility and qualities of the cow sold to the plaintiff. The cow had a calf in the month of October. 

 [**925] There is no question but that the defendants sold the cow representing her of the breed and quality they believed the cow to be, and that the purchaser so understood it. And the buyer purchased her believing her to be of the breed represented by the sellers, and possessing all the qualities stated, and even more. He believed she would breed. There is no pretense that the plaintiff bought the cow for beef, and there is nothing in the record indicating that he would have bought her at all only that he thought she might be made to breed. [***21] Under the foregoing facts,—and these are all that are contained in the record material to the contract,—it is held that because it turned out that the plaintiff was more correct in his judgment as to one quality of the cow than the defendants, and a quality, too, which could not by any possibility be positively known at the time by either party to exist, the contract may be annulled by the defendants at their pleasure. I know of no law, and have not been referred to any, which will justify and such holding, and I think the circuit judge was right in his construction of the contract between the parties. 

It is claimed that a mutual mistake of a material fact was made by the parties when the contract of sale was made. There was no warranty in the case of the quality of the animal. When a mistaken fact is relied upon as ground for rescinding, such fact must not only exist at the time the contract is made, but must have been known to one or both of the parties. Where there is no warranty, there can be no mistake of fact when no such fact exists, or, if in existence, [*581] neither party knew of it, or could know of it; and that is precisely this case. If the owner of a Hambletonian [***22] horse had speeded him, and was only able to make him go a mile in three minutes, and should sell him to another, believing that was his greatest speed, for $300, when the purchaser believed he could go much faster, and made the purchase for that sum, and a few days thereafter, under more favorable circumstances, the horse was driven a mile in 2 Minn. 13 sec., and was found to be worth $20,000, I hardly think it would be held, either at law or in equity, by any one, that the seller in such case could rescind the contract. The same legal principles apply in each case. 

In this case neither party knew the actual quality and condition of this cow at the time of the sale. The defendants say, or rather said, to the plaintiff, "they had a few head left on their farm in Greenfield, and asked plaintiff to go and see them, stating to plaintiff that in all probability they were sterile and would not breed." Plaintiff did go as requested, and found there three cows, including the one purchased, with a bull. The cow had been exposed, but neither knew she was with calf or whether she would breed. The defendants thought she would not, but the plaintiff says that he thought she could be made to [***23] breed, but believed she was not with calf. The defendants sold the cow for what they believed her to be, and the plaintiff bought her as he believed she was, after the statements made by the defendants. No conditions whatever were attached to the terms of sale by either party. It was in fact as absolute as it could well be made, and I know of no precedent as authority by which this Court can alter the contract thus made by these parties in writing, and interpolate in it a condition by which, if the defendants should be mistaken in their belief that the cow was barren, she should be returned to them, and their contract should be annulled. 

 [*582] It is not the duty of courts to destroy contracts when called upon to enforce them, after they have been legally made. There was no mistake of any such material fact by either of the parties in the case as would license the vendors to rescind. There was no difference between the parties, nor misapprehension, as to the substance of the [**926] thing bargained for, which was a cow supposed to be barren by one party, and believed not to be by the other. As to the quality of the animal, subsequently developed, both parties were equally ignorant, [***24] and as to this each party took his chances. If this were not the law, there would be no safety in purchasing this kind of stock. 

I entirely agree with my brethren that the right to rescind occurs whenever "the thing actually delivered or received is different in substance from the thing bargained for, and intended to be sold; but if it be only a difference in some quality or accident, even though the misapprehension may have been the actuating motive" of the parties in making the contract, yet it will remain binding. In this case the cow sold was the one delivered. What might or might not happen to her after the sale formed no element in the contract. 

The case of Kennedy v. Panama, etc., Mail Co., L.R. 2 Q.B. 588, and the extract cited therefrom in the opinion of my brethren, clearly sustain the views I have taken. See, also, Smith v. Hughes, L.R. 6 Q.B. 597; Carter v. Crick, 4 Hurl. & N. 416. 

According to this record, whatever the mistake was, if any, in this case, it was upon the part of the defendants, and while acting upon their own judgment. it is, however, elementary law, and very elementary, too, "that the mistaken party, acting entirely upon his own judgment, [***25] without any common understanding with the other party in the premises as to the quality of an animal, is remediless if he is injured [*583] through his own mistake." Leake, Cont. 338; Torrance v. Bolton, L.R. 8 Ch. App. 118; Smith v. Hughes, L.R 6 Q.B. 597. 

The case cited by my brethren from 37 Mich. (Gibson v. Pelkie) I do not think sustains the conclusion reached by them. In that case the subject-matter about which the contract was made had no existence, and in such case Mr. Justice Graves held there was no contract; and to the same effect are all the authorities cited in the opinion. That is certainly not this case. Here the defendants claim the subject-matter not only existed, but was worth about $800 more than the plaintiff paid for it. 

The case of Huthmacher v. Harris's Adm'rs, 38 Pa. 491, is this: A party purchased at an administrator's sale a drill machine, which had hid away in it by the deceased a quantity of notes, to the amount of about $3,000, money to the amount of over $500, and two silver watches and a pocket compass of the value of $60.25. In an action of trover for the goods, it was held that nothing but the machine was sold or passed [***26] to the purchaser, neither party knowing that the machine contained any such articles. 

In Cutts v. Guild, 57 N.Y. 229, the defendant, as assignee, recovered a judgment against D. & H. He also recovered several judgments in his own name on behalf of the T. Co. The defendant made an assignment of and transferred the first judgment to an assignee of the plaintiff—both parties supposing and intending to transfer one of the T. Co. judgments—and it was held that such contract of assignment was void, because the subject-matter contained in the assignment was not contracted for. 

In the case of Byers v. Chapin, 28 Ohio St. 300, the defendant sold the plaintiffs 5,000 oil barrels. The plaintiffs paid $5,000 upon their purchase, and took some of the barrels. The barrels proved to be unfit for use, and the contract was rescinded by consent of the parties. The defendant, [*584] instead of returning all the money paid to the purchasers, retained a portion and gave plaintiffs his note for the remainder. The plaintiffs brought suit upon this note. The defendant claimed that, under the contract of sale of the barrels, they were to be glued by the plaintiffs, which the plaintiffs [***27] properly failed to do, and this fact was not known to defendant when he agreed to rescind and gave the note, and therefore the note was given upon a mistaken state of facts, falsely represented to the defendant, and which were known to the plaintiffs. On the proofs, the jury found for the defendant, and the verdict was affirmed. 

In Gardner v. Lane, 9 Allen 492, it is decided that if, upon a sale of No. 1 mackerel, the vendor delivers No. 3 mackerel, and some barrels of salt, no title to the articles thus delivered passes. 

Allen v. Hammond, 11 Peters 63, decides that if a life-estate in land is sold, and at the time of the sale the estate is terminated by the death of the person in whom the right vested, a court of equity will rescind the purchase. 

In Harvey v. Harris, 112 Mass. 32, at an auction two different grades of flour were sold, and a purchaser of the second claimed to have bought a quantity [**927] of the first grade, under a sale made of the second, and this he was not allowed to do, because of the mutual mistake; the purchaser had not in fact bought the flour he claimed. In this case, however, it is said it is true that, if there is a mutual agreement of the parties [***28] for the sale of particular articles of property, a mistake or misapprehension as to the quality of the articles will not enable the vendor to repudiate the sale. 

The foregoing are all the authorities relied on as supporting the positions taken by my brethren in this case. I fail to discover any similarity between them and the present case; and I must say, further, in such examination as I have been able to make, I have found no adjudicated case going to the extent, either in law or equity, that has been held in this case. [*585] In this case, if either party had superior knowledge as to the qualities of this animal to the other, certainly the defendants had such advantage. 

I understand the law to be well settled that "there is no breach of any implied confidence that one party will not profit by his superior knowledge as to facts and circumstances" equally within the knowledge of both, because neither party reposes in any such confidence unless it be specially tendered or required, and that a general sale does not imply warranty of any quality, or the absence of any; and if the seller represents to the purchaser what he himself believes as to the qualities of an animal, and [***29] the purchaser buys relying upon his own judgment as to such qualities, there is no warranty in the case, and neither has a cause of action against the other if he finds himself to have been mistaken in judgment. 

The only pretense for avoiding this contract by the defendants is that they erred in judgment as to the qualities and value of the animal. I think the principles adopted by Chief Justice Christiancy in Williams v. Spurr, 24 Mich. 335, completely cover this case, and should have been allowed to control in its decision. See, also, Story, Sales, §§ 174, 175, 382, and Benj. Sales, § 430. 

The judgment should be affirmed.

PARADINE v. JANE

COURT OF KING'S BENCH (Bacon and Rolle, JJ.), Michaelmas Term, 1647

Reported Aleyn, 26; Sty. 47; 82 E.R. 897

Action of debt for rent due for lands let to the defendant, Jane. The plaintiff declared upon a lease rendering rent quarterly, and for rent in arrears for three years ending Lady Day, 1646.

The defendant pleaded that a German prince, Prince Rupert, an alien born, enemy to the King and kingdom, had invaded the realm with an army of men, and with the same force had entered upon the lands let by the plaintiff to the defendant and had expelled him therefrom, and held him out of possession from July, 1642, until Lady Day, 1646, whereby he could not take the profits. To this plea the plaintiff demurred.

PER CURIAM: The plea was resolved insufficient on the following grounds: first, because the defendant had not answered to one quarter's rent; secondly, he had not averred that the army were all aliens, which shall not be intended, and then he has his remedy against them; and BACON, J., cited Y.B. 83 Hen. 6. fo. 1, pl. 3, where the gaoler in bar of an escape pleaded that alien enemies broke [into] the prison, etc., and an exception was taken to it, for that he ought to show of what country they were, i.e., Scots.

Thirdly, it was resolved that the matter of the plea was insufficient, for although the whole army had been alien enemies, yet the defendant ought to pay the rent. This difference was taken, that where the law creates a duty or charge, and the party is disabled from performing it without any default in him, and has no remedy over, there the law will excuse him. As in the case of waste, if a house be destroyed by tempest or by enemies, the lessee is excused: Anon. (1); CO. INST. 53 d., 283a; Y.B. 12 Hen. 4, fo. 5, pl. 11. So of an escape: Southcote's Case (2) (4 Co. Rep. at p. 84 b); Y.B. 33 Hen. 6, fo. 1, pl. 8. So in Y.B. 9 Edw. 3, fo. 16, pl. 30, a supersedeas [a writ which put an end to a proceeding] was awarded to the justices that they should not proceed in a cessavit [a writ which enabled a lessor to recover lands where the tenant had neglected to perform the services for two years]  upon a lessor during the war. But when the party by his own contract creates a duty or charge upon himself he is bound to make it good, if he may, notwithstanding any accident by inevitable necessity because he might have provided against it by his contract. Therefore, if the lessee covenants to repair a house, although it is burnt by lightning or thrown down by enemies [but see now Landlord and Tenant (War Damage) Acts, 1939 and 1941] yet he ought to repair it: Anon. (1); Y.B. 40 Edw. 3, fo. 6.

The rent is a duty created by the parties upon the reservation, and had there been a covenant to pay it there would have been no question but the lessee must have made it good, notwithstan​ding the interruption by enemies, for the law would not protect him beyond his own agreement, no more than in the case of reparations. This reservation, then, being a covenant in law and whereupon an action of covenant has been maintained (as ROLLE, J., has said) it is all one as if there had been an actual covenant. Another reason was added, that as the lessee is to have the advantage of casual profits, so he must run the hazard of casual losses and not lay the whole burden of them upon his lessor. Richards le Taverner's Case was cited for this purpose, that though the land be surrounded or gained by the sea or made barren by wildfire, yet the lessor shall have his whole rent.

Judgment for plaintiff.
TAYLOR v. CALDWELL

King's Bench, 1863. 3 B. & S. 826, 122 Eng.Rep. 309.

[Action for breach of a written agreement by which defendants contracted to "let" the Surrey Gardens and Music Hall, at Newington, Surrey, to plaintiffs, for four days, for the purpose of giving four "grand concerts" and "day and night fetes" in the hall; plaintiffs agreeing to pay £100 at the close of each day. The defendants agreed to furnish a band and certain other amusements in connection with plaintiffs' entertainments, but the plaintiffs were to have all moneys paid for entrance to the music hall and gardens. The plaintiffs alleged the defendants' breach, "Whereby the plaintiffs lost divers moneys paid by them for printing advertisements of and in advertising the concerts, and also lost divers sums expended and expenses incurred by them in preparing for the concerts and otherwise in relation thereto, and on the faith of the performance by the defendants of the agreement on their part". The defendants pleaded that the Gardens and Music Hall were accidentally destroyed by fire on June 11, 1861, without the default of the defendants or either of them. A verdict was returned for the plaintiffs, with leave reserved to enter a verdict for defendants.]

BLACKBURN, J. In this case the plaintiffs and defendants had, on the 27th May, 1861, entered into a contract by which the defendants agreed to let the plaintiffs have the use of The Surrey Gardens and Music Hall on four days then to come, viz., the 17th June, 15th July, 5th August and 19th August, for the purpose of giving a series of four grand concerts, and day and night fetes at the Gardens and Hall on those days respectively; and the plaintiffs agreed to take the Gardens and Hall on those days, and pay £100 for each day.

The parties inaccurately call this a "letting," and the money to be paid, a "rent"; but the whole agreement is such as to show that the defendants were to retain the possession of the Hall and Gardens so that there was to be no demise of them, and that the contract was merely to give the plaintiffs the use of them on those days. Nothing, however, in our opinion, depends on this. The agreement then proceeds to set out various stipulations between the parties as to what each was to supply for these concerts and entertainments, and as to the manner in which they should be carried on. The effect of the whole is to show that the existence of the Music Hall in the Surrey Gardens in a state fit for a concert was essential for the fulfilment of the contract—such entertainments as the parties contemplated in their agreement could not be given without it.

After the making of the agreement, and before the first day on which a concert was to be given, the Hall was destroyed by fire. This destruction, we must take it on the evidence, was without the fault of either party, and was so complete that in consequence the concerts could not be given as intended. And the question we have to decide is whether, under these circumstances, the loss which the plaintiffs have sustained is to fall upon the defendants. The parties when framing their agreement evidently had not present to their minds the possibility of such a disaster, and have made no express stipulation with reference to it, so that the answer to the question must depend upon the general rules of law applicable to such a contract.

There seems no doubt that where there is a positive contract to do a thing, not in itself unlawful, the contractor must perform it or pay damages for not doing it, although in consequence of unforeseen accidents, the performance of his contract has become unexpectedly burthensome or even impossible. The law is so laid down in 1 Roll.Abr. 450, Condition (G), and in the note (2) to Walton v. Waterhouse, 2 Wms. Saund. 421a. 6th Ed., and is recognised as the general rule by all the Judges in the much discussed case of Hall v. Wright (E.B. & E. 746). But this rule is only applicable when the contract is positive and absolute, and not subject to any condition either express or implied: and there are authorities which, as we think, establish the principle that where, from the nature of the contract, it appears that the parties must from the beginning have known that it could not be fulfilled unless when the time for the fulfillment of the contract arrived some particular specified thing continued to exist, so that, when entering into the contract, they must have contemplated such continuing existence as the foundation of what was to be done; there, in the absence of any express or implied warranty that the thing shall exist, the contract is not to be construed as a positive contract, but as subject to an implied condition that the parties shall be excused in case, before breach, performance becomes impossible from the perishing of the thing without default of the contractor.

There seems little doubt that this implication tends to further the great object of making the legal construction such as to fulfil the intention of those who entered into the contract.
For in the course of affairs men in making such contracts in general would if it were brought to their minds, say that there should be such a condition....

Accordingly, in the Civil law, such an exception is implied in every obligation of the class which they call obligatio de certo corpore. The rule is laid down in the Digest, lib. XLV, tit. 1, de verborum obligation ibus, 1.33. "Si Stichus certo die dari promissus, ante diem moriatur: non tenetur promissor." The principle is more fully developed in 1.23. "Si ex legati causa, aut ex stipulatu hominem certum mihi debeas: non aliter post mortem ejus tenearis mihi, quam si per to steterit, quominus vivo eo eum mihi dares: quod ita fit, si aut interpellatus non dedisti, aut occidisti eum." The examples are of contracts respecting a slave, which was the common illustration of a certain subject used by the Roman lawyers, just as we are apt to take a horse; and no doubt the propriety, one might almost say necessity, of the implied condition is more obvious when the contract relates to a living animal, whether man or brute, than when it relates to some inanimate thing (such as in the present case a theatre) the existence of which is not so obviously precarious as that of the live animal, but the principle is adopted in the Civil law as applicable to every obligation of which the subject is a certain thing. The general subject is treated of by Pothier, who in his Traite des Obligations, partie 3, chap. 6, art. 3, sec. 668, states the result to be that the debtor corporis certi is freed from his obligation when the thing has perished, neither by his act, nor his neglect, and before he is in default, unless by some stipulation he has taken on himself the risk of the particular misfortune which has occurred.

Although the civil law is not of itself authority in an English Court, it affords great assistance in investigating the principles on which the law is grounded. And it seems to us that the common law authorities establish that in such a contract the same condition of the continued existence of the thing is implied by English law.

There is a class of contracts in which a person binds himself to do something which requires to be performed by him in person; and such promises, e.g. promises to marry, or promises to serve for a certain time, are never in practice qualified by an express exception of the death of the party; and therefore in such cases the contract is in terms broken if the promisor dies before fulfilment. Yet it was very early determined that, if the performance is personal, the executors are not liable; Hyde v. The Dean of Windsor (Cro.Eliz. 552, 553). See 2 Wms. Exors. 1560, 5th Ed., where a very apt illustration is given. "Thus," says the learned author, "if an author undertakes to compose a work, and dies before completing it, his executors are discharged from this contract: for the undertaking is merely personal in its nature, and, by the intervention of the contractor's death, has become impossible to be performed."...

These are instances where the implied condition is of the life of a human being, but there are others in which the same implication is made as to the continued existence of a thing. For example, where a contract of sale is made amounting to a bargain and sale, transferring presently the property in specific chattels, which are to be delivered by the vendor at a future day; there, if the chattels, without the fault of the vendor, perish in the interval, the purchaser must pay the price and the vendor is excused from performing his contract to deliver, which has thus become impossible.

That this is the rule of the English law is established by the case of Rugg v. Minett (11 East, 210), where the article that perished before delivery was turpentine, and it was decided that the vendor was bound to refund the price of all those lots in which the property had not passed; but was entitled to retain without deduction the price of those lots in which the property had passed, though they were not delivered, and though in the conditions of sale, which are set out in the report, there was no express qualification of the promise to deliver on payment. It seems in that case rather to have been taken for granted than decided that the destruction of the thing sold before delivery excused the vendor from fulfilling his contract to deliver on payment... 

[In Williams v. Lloyd W. Jones, 179] the count, which was in assumpsit, alleged that the plaintiff had delivered a horse to the defendant, who promised to redeliver it on request. Breach, that though requested to redeliver the horse he refused. Plea, that the horse was sick and died, and the plaintiff made the request after its death; and on demurrer it was held a good plea, as the bailee was discharged from his promise by the death of the horse without default or negligence on the part of the defendant. "Let it be admitted," say the Court "that he promised to deliver it on request, if the horse die before, that is become impossible by the act of God, so the party shall be discharged as much as if an obligation were made conditioned to deliver the horse on request, and he died before it."

It may, we think, be safely asserted to be now English law, that in all contracts of loan of chattels or bailments if the performance of the promise of the borrower or bailee to return the things lent or bailed, becomes impossible because it [sic] has perished, this impossibility (if not arising from the fault of the borrower or bailee from some risk which he has taken upon himself) excuses the borrower or bailee from the performance of his promise to redeliver the chattel.

The great case of Coggs v. Bernard (1 Smith's L.C. 171, 5th ed.; 2 L.Raym. 909) is now the leading case on the law of bailments, and Lord Holt, in that case, referred so much to the Civil Law that it might perhaps be thought that this principle was there delivered direct from the civilians, and was not generally applicable in English law except in the case of bailments; but the case of Williams v. Lloyd (W. Jones, 179), above cited, shows that the same law had been already adopted by the English law as early as The Book of Assizes. The principle seems to us to be that, in contracts in which the performance depends on the continued existence of a given person or thing, a condition is implied that the impossibility of performance arising from the perishing of the person or thing shall excuse the performance.

In none of these cases is the promise in words other than positive, nor is there any express stipulation that the destruction of the person or thing shall excuse the performance; but that excuse is by law implied, because from the nature of the contract it is apparent that the parties contracted on the basis of the continued existence of the particular person or chattel. In the present case, looking at the whole contract, we find that the parties contracted on the basis of the continued existence of the Music Hall at the time when the concerts were to be given; that being essential to their performance.

We think, therefore, that the Music Hall having ceased to exist, without fault of either party, both parties are excused, the plaintiffs from taking the gardens and paying the money, the defendants from performing their promise to give the use of the Hall and Gardens and other things. Consequently the rule must be absolute to enter the verdict for the defendants.

Rule absolute.
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HEADNOTE: 

The defendants, a firm of travel agents, issued a brochure of winter sports holidays for 1969-70 in which one of the holidays was described as a 'Houseparty in Morlialp', Switzerland, with 'special resident host'. The brochure stated that the price of the holiday included the following houseparty arrangements: 'Welcome party on arrival. Afternoon tea and cake... Swiss Dinner by candlelight. Fondue-party. Yodler evening... farewell party'. It also stated that there was a wide variety of ski runs at Morlialp; that ski-packs, i e skis, sticks and boots, could be hired there; that the houseparty hotel was chosen by the defendants because of the 'Gemutlichkeit', i e geniality, comfort and cosiness, that the hotel owner spoke English, and that the hotel bar would be open several evenings a week. The brochure added, '... you will be in for a great time, when you book this houseparty holiday'. The plaintiff, a solicitor aged about 35, who was employed by a local authority, preferred to take his annual fortnight's holiday in the winter. He looked forward to his holidays and booked them far ahead. In August 1969, on the faith of the representations in the defendants' brochure, he booked with the defendants a 15 day houseparty holiday at Morlialp, with ski-pack, from 20th December 1969 to 3rd January 1970. The total cost of the holiday was £ 63.45. The plaintiff went on the holiday but he was very disappointed. In the first week the houseparty consisted of only 13 people, and for the whole of the second week the plaintiff was the only person there. There was no welcome party. The ski-runs were some distance away and no full length skis were available except on two days in the second week. The hotel owner did not speak English and in the second week there was no one to whom the plaintiff could talk. The cake for tea was only potato crisps and dry nutcake. There was not much entertainment at night; the yodler evening consisted of a local man in his working clothes singing a few songs very quickly, and the hotel bar was an unoccupied annexe open only on one evening. During the second week there was no representative at the hotel. Therefore, although the plaintiff was conveyed to Switzerland and back and had meals and bed provided in the hotel, the holiday was largely inferior to what he was led to expect by the representations in the brochure. On a claim by the plaintiff against the defendants for breach of the contract to provide the holiday promised, the trial judge held that the plaintiff was entitled to damages. He took as the measure of damages the difference between what the plaintiff had paid for the holiday and what he had got, and on that basis he awarded the plaintiff damages of £ 31.72, i e half the amount paid for the holiday. The plaintiff appealed 

Held - In a proper case damages for mental distress could be recovered in an action for breach of contract; the plaintiff was not necessarily restricted to recovery of damages for physical inconvenience suffered by the breach. A proper case in which to award damages for mental distress, or inconvenience, was for breach of a contract to provide a holiday or entertainment and enjoyment, for (per Stephenson LJ) in such a contract the parties contemplated that on breach there might be mental inconvenience, e g frustration, annoyance, disappointment, and damages could be awarded for such inconvenience. The correct easure of the damages to which the plaintiff was enttled was not restricted by the sum which he had paid for the holiday but was the sum required to compensate him for the loss of entertainment and enjoyment which he had been prommised and did not get, his vexation and disappointment in the holiday being relevant considerations in arriving at that sum. Looking at the case broadly, the plaintiff was entitled to an award of £ 125 and the appeal would be allowed according (see p 74 f, p 75 a, p 76 a b and f and p 77 b c and f, post). 

Dictum of Mellor J in Hobbs v London & South Western Railway Co [1874-80] All ER Rep at 463 disapproved. 

NOTES: 

For damages for breach of contract affecting convenience, see 11 Halsbury's Laws (3rd Edn) 285, 286, para 472. 

For remoteness of damage generally in contract, see ibid, 268-273, paras 445-450 and for cases on the subject, see 17 Digest (Repl) 114-121, 268-324. 
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INTRODUCTION: 

Appeal. The plaintiff, James Walter John Jarvis, appealed against the judgment of his Honour Judge Corley at Ilford County Court, given on 2nd March 1972, awarding the plaintiff damages of £31.72 on the trial of his claim against the defendants, Swans Tours Ltd, in respect of breach of a contract to provide the plaintiff with the holiday facilities represented in the defendants' brochure, in which the plaintiff claimed special damages of £63.45 for the cost of the holiday and £93.27 for two weeks' salary, and general damages for inconvenience and loss of benefit. The facts are set out in the judgment of Lord Denning MR. 

COUNSEL: 

S N Parrish for the plaintiff. Peter KJ Thompson for the defendants. 

PANEL: LORD DENNING MR, EDMUND DAVIES AND STEPHENSON LJJ 

JUDGMENTBY-1: LORD DENNING MR. 

JUDGMENT-1: 

LORD DENNING MR. The plaintiff, Mr Jarvis, is a solicitor employed by a local authority at Barking. In 1969 he was minded to go for Christmas to Switzerland. He was looking forward to a skiing holiday. It is his one fortnight's holiday in the year. He prefers it in the winter rather than in the summer. 

Mr Jarvis read a brochure issued by Swans Tours Ltd. He was much attracted by the description of Morlialp, Giswil, Central Switzerland. I will not read the whole of it, but just pick out some of the principal attractons: 

'HOUSE PARTY CENTRE with special resident host... MORLIALP is a most wonderful little resort on a sunny plateau... Up there you will find yourself in the midst of beautiful alpine scenery, which in winter becomes a wonderland of sun, snow and ice, with a wide variety of fine ski-runs, a skating-rink and an exhilaration toboggan run... Why did we choose the Hotel Krone... mainly and most of all, because of the "GEMUTLICHKEIT" and friendly welcome you will receive from Herr and Frau Weibel... The Hotel Krone has its own Alphutte Bar which will be open several evenings a week... No doubt you will be in for a great time, when you book this houseparty holiday... Mr. Weibel, the charming owner, speaks English.' 

On the same page, in a special yellow box, it was said: 

'SWANS HOUSEPARTY IN MORLIALP. All these Houseparty arrangements are included in the price of your holiday. Welcome party on arrival. Afternoon tea and cake for 7 days. Swiss Dinner by candlelight. Fondue-party. Yodler evening. Chali farewell party in the "Alphutte Bar". Service of representative.' 

Alongside on the same page there was a special note about ski-packs: 'Hire of Skis, Sticks and Boots... 12 days £11.10.' 

In August 1969, on the faith of that brochure, Mr Jarvis booked a 15 day holiday, with ski-pack. The total charge was £63.45, including Christmas supplement. He was to fly from Gatwick to Zurich on 20th December 1969 and return on 3rd January 1970. 

The plaintiff went on the holiday, but he was very disappointed. He was a man of about 35 and he expected to be one of a houseparty of some 30 or so people. Instead, he found there were only 13 during the first week. In the second week there was no houseparty at all. He was the only person there. Mr Weibel could not speak English. So there was Mr Jarvis, in the second week, in this hotel with no houseparty at all, and no one could speak English, except himself. He was very disappointed, too, with the skiing. It was some distance away at Giswil. There were no ordinary length skis. There were only mini-skis, about 3 ft long. So he did not get his skiing as he wanted to. In the second week he did get some longer skis for a couple of days, but then, because of the boots, his feet got rubbed and he could not continue even with the long skis. So his skiing holiday, from his point of view, was pretty well ruined. 

There were many other matters, too. They appear trivial when they are set down in writing, but I have no doubt they loomed large in Mr Jarvis's mind, when coupled with the other disappointments. He did not have the nice Swiss cakes which he was hoping for. The only cakes for tea were potato crisps and little dry nutcakes. The yodler evening consisted of one man from the locality who came in his working clothes for a little while, and sang four or five songs very quickly. The 'Alphutte Bar' was an unoccupied annexe which was only open one evening. There was a representative, Mrs Storr, there during the first week, but she was not there during the second week. The matter was summed up by the learned judge: 

'... during the first week he got a holiday in Switzerland which was to some extent inferior... and, as to the second week he got a holiday which was very largely inferior [to what he was led to expect].' 

What is the legal position? I think that the statements in the brochure were representations or warranties. The breaches of them give Mr Jarvis a right to damages. It is not necessary to decide whether they were representations or warranties; because, since the Misrepresentation Act 1967, there is a remedy in damages for misrepresentation as well as for breach of warranty. 

The one question in the case is: what is the amount of damages? The judge seems to have taken the difference in value between what he paid for and what he got. He said that he intended to give 'the difference between the two values and no other damages' under any other head. He thought that Mr Jarvis had got half of what he paid for. So the judge gave him half the amount which he had paid, namely, £31.72. Mr Jarvis appeals to this court. He says that the damages ought to have been much more. 

There is one point I must mention first. Counsel together made a very good note of the judge's judgment. They agreed it. It is very clear and intelligible. It shows plainly enough the ground of the judge's decision; but, by an oversight, it was not submitted to the judge, as it should have been...: see Bruen v Bruce n1. In some circumstances we should send it back to the judge for his comments. But I do not think we need do so here. The judge received the notice of appeal and made notes for our consideration. I do not think he would have wished to add to them. We will, therefore, decide the case on the material before us. 

n1 [1959] 2 All ER 375, [1959] 1 WLR 684 

What is the right way of assessing damages? It has often been said that on a breach of contract damages cannot be given for mental distress. Thus in Hamlin v Great Northern Railway Co... n2 Pollock CB said that damages cannot be given 'for the disappointment of mind occasioned by the breach of contract'. And in Hobbs v London & South Western Railway Co... n3 Mellor J said that—

n2 (1856) 1 H & N 408 at 411 

n3 (1875) LR 10 QB 111 at 122, [1874-80] All ER Rep 458 at 463 

'... for the mere inconvenience, such as annoyance and loss of temper, or vexation, or for being disappointed in a particular thing which you have set your mind upon, without real physical inconvenience resulting, you cannot recover damages.' 

The courts in those days only allowed the plaintiff to recover damages if he suffered physical inconvenience, such as, having to walk five miles home, as in Hobbs's case...; or to live in an overcrowded house...: see Bailey v Bullock n5. 
n4 (1875) LR 10 QB 111, [1874-80] All ER Rep 458 

n5 [1950] 2 All ER 1167 

I think that those limitations are out of date. In a proper case damages for mental distress can be recovered in contract, just as damages for shock can be recovered in tort. One such case is a contract for a holiday, or any other contract to provide entertainment and enjoyment. If the contracting party breaks his contract, damages can be given for the disappointment, the distress, the upset and frustration caused by the breach. I know that it is difficult to assess in terms of money, but it is no more difficult than the assessment which the courts have to make every day in person injury cases for loss of amenities. Take the present case. Mr Jarvis has only a fortnight's holiday in the year. He books it far ahead, and looks forward to it all that time. He ought to be compensated for the loss of it. 

A good illustration was given by Edmund Davis LJ in the course of the argument. He put the case of a man who has taken a ticket for Glyndbourne. It is the only night on which he can get there. He hires a car to take him. The car does not turn up. His damages are not limited to the mere cost of the ticket. He is entitled to general damages for the disappointment he has suffered and the loss of the entertainment which he should have had. Here, Mr Jarvis's fortnight's winter holiday has been a grave disappointment. It is true that he was conveyed to Switzerland and back and had meals and bed in the hotel. But that is not what he went for. He went to enjoy himself with all the facilities which the defendants said he would have. He is entitled to damages for the lack of those facilities, and for his loss of enjoyment. 

A similar case occurred in 1951. It was Stedman v Swan's Tours... n6. A holiday-maker was awarded damages because he did not get the bedroom and the accommodation which he was promised. The county court judge awarded him £13 15s. This court increased it to £50. 

n6 (1951) 95 Sol Jo 727 

I think the judge was in error in taking the sum paid for the holiday, £63.45, and halving it. The right measure of damages is to compensate him for the loss of entertainment and enjoyment which he was promised, and which he did not get. Looking at the matter quite broadly, I think the damages in this case should be the sum of £125. I would allow the appeal accordingly. 

JUDGMENTBY-2: EDMUND DAVIES LJ. 

JUDGMENT-2: 
EDMUND DAVIES LJ. Some of the observations of Mellor J in the 100 year old case of Hobbs v London & South Western Railway Co... n1 call today for reconsideration. I must not be taken to accept that, under modern conditions and having regard to the developments which have taken place in the law of contract since that decision was given, it is right to say, as the learned judge did n2,... that—

n1 (1875) LR 10 QB 111, [1874-80] All ER Rep 458 

n2 (1875) LR 10 QB at 122, [1874-80] All ER Rep at 463 

'... for the mere inconvenience, such as annoyance and loss of temper, or vexation, or for being disappointed in a particular thing which you have set your mind upon, without real physical inconvenience resulting, you cannot recover damages. That is purely sentimental, and not a case where the word inconvenience, as I here use it, would apply.'

On the contrary, there is authority for saying that even inconvenience that is not strictly physical may be a proper element in the assessment of damages. In Griffiths v Evans n3,... in the course of a dissenting judgment where a solicitor was being sued for negligence in wrongly advising a plaintiff as to his right to sue his employers at common law, Denning LJ... n4 said that the damages should be assessed—

n3 [1953] 2 All ER 1364, [1953] 1 WLR 1424 

n4 [1953] 2 All ER at 1371, [1953] 1 WLR at 1432 

'by taking into account the inconvenience and expense to which [the plaintiff] will be put in suing the employers and the risk of failure.' 

But that as it may, Mellor J was dealing with a contract of carriage and the undertaking of the railway company was entirely different from that of the defendants in the present case. These travel agents made clear by their lavishly illustrated brochure with its ecstatic text that what they were contracting to provide was not merely air travel, hotel accommodation and meals of a certain standard. To quote the assurance which they gave regarding the Morlialp House Party Centre, 'No doubt you will be in for a great time, when you book this houseparty holiday'. The result was that they did not limit themselves to the obligation to ensure that an air passage was booked, that hotel accommodation was reserved, that food was provided and that these items would measure up to the standards they themselves set up. They went further than that. They assured and undertook to provide a holiday of a certain quality, with 'Gemutlichkeit' (that is to say, geniality, comfort and cosiness) as its overall characteristics, and 'a great time', the enjoyable outcome which would surely result to all but the most determined misanthrope. 

If in such circumstances travel agents fail to provide a holiday of the contracted quality, they are liable in damages. In assessing those damages the court is not, in my judgment, restricted by the £63.45 paid by the client for his holiday. Nor is it confined to matters of physical inconvenience and discomfort, or even to quantifying the difference between such items as the expected delicious Swiss cakes and the depressingly desiccated biscuits and crisps provided for tea, between the ski-pack ordered and the miniature skis supplied, nor between the 'Very good... Houseparty arrangements' assured and the lone-wolf second week of the unfortunate plaintiff's stay. The court is entitled, and indeed bound, to contrast the overall quality of the holiday so enticingly promised with that which the defendants in fact provided. 

In determining what would be proper compensation for the defendants' marked failure to fulfil their undertaking I am of the opinion that, again to use Mellor J's terms, 'vexation' and 'being disappointed in a particular thing which you have set your mind upon' are relevant considerations which afford the court a guide in arriving at a proper figure. 

When a man has paid for and properly expects an invigorating and amusing holiday and, through no fault of his, returns home dejected because his expectations have been largely unfulfilled, in my judgment it would be quite wrong to say that his disappointment must find no reflection in the damages to be awarded. And it is right to add that, in the course of his helpful submissions, counsel for the defendants did not go so far as to submit anything of the kind. Judge Alun Pugh took that view in Feldman v Allways Travel Services n1... That, too, was a holiday case. The highly experienced senior county court judge there held that the correct measure of damages was the difference between the price paid and the value of the holiday in fact furnished, 'taking into account the plaintiff's feelings of annoyance and frustration'. 

n1 [1957] CLY 934 

The learned trial judge clearly failed to approach his task in this way, which in my judgment is the proper way to be adopted in the present case. He said: 

'There is no evidence of inconvenience or discomfort, other than that arising out of the breach of contract and covered by my award. [There was] no evidence of physical discomfort, e.g. bedroom not up to standard.' 

His failure is manifested, not only by these words, but also by the extremely small damages he awarded, calculated, be it noted, as one half of the cost of the holiday. Instead of 'a great time', the plaintiff's reasonable and proper hopes were largely and lamentably unfulfilled. To arrive at a proper compensation for the defendants' failure is no easy matter. But in my judgment we should not be compensating the plaintiff excessively were we to award him the £125 damages proposed by Lord Denning MR. I therefore concur in allowing this appeal. 

JUDGMENTBY-3: STEPHENSON LJ. 

JUDGMENT-3: 

STEPHENSON LJ. I agree. What damage has the plaintiff suffered for the loss to him which has resulted from the defendants' breaches of this winter sports holiday contract and was within the reasonable contemplation of the parties to this contract as a likely result of its being so broken? This seems to me to be the question raised by this interesting case. 

The judge has, as I understand his judgment, held that the value of the plaintiff's loss was what he paid under the contract for his holiday; that as a result of the defendants' breaches of contract he has lost not the whole of what he has paid for, but broadly speaking a half of it; and what he has lost and what reduces its value by about one half includes such inconvenience as the plaintiff suffered from the holiday he got not being, by reason of the defendants' breaches, as valuable as the holiday he paid for. 

I approach the judge's judgment bearing in mind the unfortunate fact that counsel's note of it has not been submitted to him for his approval in accordance with what has been said by this court about the rule which is now RSC Ord 59, r 19(4). I agree with the judge that the breaches were not fundamental, that the consideration for the plaintiff's payment to the defendants did not wholly fail and that, although the plaintiff was frustrated, the contract was not. In my judgment, however, the judge seems to have undervalued the loss to the plaintiff from the breaches which he found: no welcome party; no suitable cakes for afternoon tea; no yodler evening in the true sense of the words; the Alphutte Bar not open several evenings of the week; no service of the representative in the second week and no houseparty arrangements for the second week; no English spoken by Mr Weibel, the owner; no full length skis until the second week; not much fun at night and no tobogganing or bowling by day or by night. 

The learned judge in assessing the loss also underestimated the inconvenience to the plaintiff, perhaps because he followed the distinction drawn by Mellor J in Hobbs's case... n1 and disallowed any inconvenience or discomfort that was not physical, insofar as that can be defined. I agree that, as suggested in McGregor on Damages n2,... there may be contracts in which the parties contemplate inconvenience on breach which may be described as mental: frustration, annoyance, disappointment; and, as counsel for the defendants concedes that this is such a contract, the damages for breach of it should take such wider inconvenience or discomfort into account. 

n1 (1875) LR 10 QB 111 at 122, [1874-80] All ER Rep 458 at 463 

n2 13th Edn (1972), p 45, para 68 

I further agree with Lord Denning MR and Edmund Davies LJ that the judge was wrong in taking, as I think he must have taken, the amount which the plaintiff paid the defendants for his holiday as the value of the holiday which they agreed to provide. They ought to have contemplated, and no doubt did contemplate, that he was accepting their offer of this holiday as an offer of something which would benefit him and which he would enjoy, and that if they broke their contract and provided him with a holiday lacking in some of the things which they contracted to include in it, they would thereby reduce his enjoyment of the holiday and the benefit he would derive from it. 

These considerations lead me to agree with Lord Denning MR and Edmund Davies LJ that the judge was wrong in applying to this contract to provide a winter sports holiday the method of measuring damages for breach of warranty set out in s 53 (3) of the Sale of Goods Act 1893, as it was applied in Feldman v Allways Travel Services n3 and that rather than try to put a value on the subject-matter of this contract, first as promised and then as performed, and to include the inconvenience to the plaintiff in the process, we should award the plaintiff a sum of general damages for all the breaches of contract at the figure suggested by Lord Denning MR. 

n3 [1957] CLY 934 

I would add that I think the judge was right in rejecting the plaintiffs' ingenious claim, however it is put, for a fortnight's salary. I agree that the appeal should be allowed and the plaintiff be awarded £125 damages. 

DISPOSITION: 

Appeal allowed; damages of £125 awarded.
SOLICITORS: 

Maples, Teesdale & Co (for the plaintiff); Paisner & Co (for the defendants). 

Chas. H. Hackley and Jas. McGordon v. John Headley.

SUPREME COURT OF MICHIGAN

45 Mich. 569; 8 N.W. 511; 1881 Mich. LEXIS 779

January 26, 1881, Submitted

April 13, 1881, Decided

PRIOR HISTORY: [***1] Error to Kent. Submitted Jan. 26. Decided April 13. 

DISPOSITION: Rendered a reversal of the judgment and case remanded for a new trial with costs. 

HEADNOTES: Logging contract—Scale—Expense of scaling—Usage—Duress. 

Where a lumberman, in contracting with his jobber for getting out logs, agrees to divide the expense of scaling them and the scaler stipulates that the jobber shall board him, the cost of boarding him is an item of the expense to be divided, and the lumberman is liable for half of it and cannot show that it is the custom of jobbers to board their scalers at their own expense. But if the scaler does not stipulate for his board the lumberman is not liable, and the transaction is between the jobber and scaler alone. 

A contract for getting out logs to be scaled "in accordance with the standard rules or scales in general use" on the stream, is governed by the scale in use at the time of scaling. 

Duress exists where one is induced, by another's unlawful act, to make a contract or perform some act under circumstances which prevent his exercising free will. It is either of the person or the goods of the party constrained. 

Duress of the person is by imprisonment, [***2] threats or an exhibition of apparently irresistible force. 

Duress of goods may exist when one is compelled to submit to an illegal exaction in order to obtain them from one who has them but refuses to surrender them unless the exaction is endured. 

There is no duress where the act threatened is nothing which the party has not a legal right to perform. 

Refusal, on demand, to pay a debt that is due, thereby forcing the creditor to receipt in full for only a partial payment, does not constitute duress if the debtor has done nothing unlawful to cause the financial embarrassment which compelled him to submit to the extortion. 

A receipt obtained by improper means and assuming to discharge any indebtedness not honestly in dispute between the parties and known by the debtor to be owing, is to that extent without consideration and ineffectual. 

SYLLABUS: Assumpsit. Defendant brings error. Reversed. 

COUNSEL: Smith, Nims, Hoyt & Erwin for plaintiffs in error. Duress is that degree of constraint that is sufficient to overcome the mind and will of a person of ordinary firmness: Brown v. Pierce 7 Wall. 205; as a defense it must be made in good faith and seasonably: Lyon v. Waldo 36 Mich. [***3] 345, DeArmand v. Phillips Wal. Ch. 199; a payment is not compulsory unless made to emancipate the person or property from an actual and existing duress imposed upon it by the party to whom it is made: Radich v. Hutchins 95 U.S. 210; it is not ordinarily duress to refuse to pay without litigation: Mayhew v. Phoenix Ins. Co. 23 Mich. 105. 

John C. Fitz Gerald for defendant in error. Procuring a settlement of a debt by taking advantage of the creditor's financial embarassments is duress of goods; Moses v. Macferlan 2 Burr. 1005; Irving v. Wilson 4 D. & E. 485; there is no consideration for a receipt obtained by taking such advantage, to the extent to which it releases the debt: Ryan v. Ward 48 N.Y. 204; Harrison v. Close 2 Johns. 448; Seymour v. Minturn 17 Johns. 170; Mech. Bank v. Hazard 9 Johns. 393; Hendrickson v. Beers 6 Bosw. 639; contracts must be carried into effect according to the intention of the parties at the time of making them: Heald v. Cooper 8 Me. 32; a logging contract providing for scaling by the rule in general use means in use at the time: Williams v. Gilman 3 Me. 276; Homer v. Dorr 10 Mass. 26; Robinson v. Fiske 25 Me. 401; Dawson v. Kittle 4 Hill 108; Thomas [***4] v. Wiggers 41 Ill. 470; Karmuller v. Krotz 18 Ia. 352; Rindskoff v. Barrett 14 Ia. 101; 1 Chitty Cont. 135, n 3. 

JUDGES: Cooley, J. The other Justices concurred. 

OPINION BY: Cooley 

OPINION: [*571]  [**511] Headley sued Hackley & McGordon to recover compensation for cutting, hauling and delivering in the Muskegon river a quantity of logs. The performance of the labor was not disputed, but the parties were not agreed as to the construction of the contract in some important particulars, and the amount to which Headley was entitled depended largely upon the determination of these differences. The defendants also claimed to have had a full and complete settlement with Headley, and produced his receipt in evidence thereof. Headley admitted the receipt, but insisted that it was given by him under duress, and the verdict which he obtained in the circuit court was in accordance with this claim. 

I. The questions in dispute respecting the construction of the contract concerned the scaling of the logs. The contract was in writing, and bore date August 20, 1874. Headley agreed thereby to cut on specified lands and deliver in the main Muskegon river the next spring 8,000,000 feet of logs. The logs were to be measured [***5] or scaled by a competent person to be selected by Hackley & McGordon, "and in accordance with the standard rules or scales in general use on Muskegon lake and river," and the expense of scaling was to be mutually borne by the parties. 

The dispute respecting the expense of scaling related only to the board of the scaler. Headley boarded him and claimed to recover one-half what it was worth. Defendants offered [*572] evidence that it was customary on the Muskegon river for jobbers to board the scalers, at their own expense, but we are of opinion that this was inadmissible. If under the contract with the scaler he was to be furnished his board, then the cost of the board was a part of the expense of scaling, and by the express terms of the contract was to be shared by the parties. If that was not the agreement with him, Headley could only look to the scaler himself for his pay. 

This is a small matter; but the question what scale was to be the standard is one of considerable importance. The evidence tended to show that at the time the contract was entered into, scaling upon the river and lake was in accordance with the "Scribner rule," so-called; but that the "Doyle rule" was in [***6] general use when the logs were cut and delivered, and Hackley & McGordon had the logs scaled by that. By the new rule the quantity would be so much less than by the one in prior use that the amount Headley would be entitled to receive would be less by some $2000; and it was earnestly contended on behalf of Headley that the scale intended, as the one in general use, was the one in general use when the contract was entered into. 

We are of opinion, however, that this is not the proper construction. The contract was for the performance of labor in the future, and as the scaling was to be done by third persons, and presumptively by those who were trained to the business, it would be expected they would perform their duties under such rules and according to such standards as were generally accepted at the time their services were called for. Indeed such contracts might contemplate performance [**512] at times when it would scarcely be expected that scalers would be familiar with scales in use when they were made. It is true the time that was to elapse between the making of this contract and its performance would be but short, but if it had been many years the question of construction would have [***7] been the same; and if we could not suppose under such circumstances that the parties contemplated the scalers should govern their measurements by obsolete and perhaps now unknown rules, neither can we here. It is fair to infer that [*573] the existing scale was well known to the parties, and that if they intended to be governed by it at a time when it might have ceased to be used, they would have said so in explicit terms. In the absence of an agreement to that effect, we must suppose they intended their logs to be scaled as the logs of others would be at the place and time of scaling. 

II. The question of duress on the part of Hackley & McGordon, in obtaining the discharge, remains. The paper reads as follows: 

"Muskegon, Mich., August 3, 1875. 

Received from Hackley & McGordon their note for four thousand dollars, payable in thirty days, at First National Bank, Grand Rapids, which is in full for all claims of every kind and nature which I have against said Hackley & McGordon. 

Witness: Thomas Hume.  John Headley." 

Headley's account of the circumstances under which this receipt was given is in substance as follows: On August 3, 1875, he went to Muskegon, the place of [***8] business of Hackley & McGordon, from his home in Kent county, for the purpose of collecting the balance which he claimed was due him under the contract. The amount he claimed was upwards of $6200, estimating the logs by the Scribner scale. He had an interview with Hackley in the morning, who insisted that the estimate should be according to the Doyle scale, and who also claimed that he had made payments to others amounting to some $1400 which Headley should allow. Headley did not admit these payments, and denied his liability for them if they had been made. Hackley told Headley to come in again in the afternoon, and when he did so Hackley said to him: "My figures show there is 4260 and odd dollars in round numbers your due, and I will just give you $4000. I will give you our note for $4000." To this Headley replied: "I cannot take that; it is not right, and you know it. There is over $2000 besides that belongs to me, and you know it." Hackley replied: "That is the best I will do with you." Headley said: "I cannot take that, Mr. Hackley," and Hackley replied, "You do the next best thing you are a mind to. [*574] You can sue me if you please." Headley then said: "I cannot afford [***9] to sue you, because I have got to have the money, and I cannot wait for it. If I fail to get the money to-day, I shall probably be ruined financially, because I have made no other arrangement to get the money only on this particular matter." Finally he took the note and gave the receipt, because at the time he could do nothing better, and in the belief that he would be financially ruined unless he had immediately the money that was offered him, or paper by means of which the money might be obtained. 

If this statement is correct, the defendants not only took a most unjust advantage of Headley, but they obtained a receipt which, to the extent that it assumed to discharge anything not honestly in dispute between the parties, and known by them to be owing to Headley beyond the sum received, was without consideration and ineffectual. But was it a receipt obtained by duress? That is the question which the record presents. The circuit judge was of opinion that if the jury believed the statement of Headley they would be justified in finding that duress existed; basing his opinion largely upon the opinion of this Court in Vine v. Glenn 41 Mich. 112. 

Duress exists when one by the unlawful [***10] act of another is induced to make a contract or perform some act under circumstances which deprive him of the [**513] exercise of free will. It is commonly said to be of either the person or the goods of the party. Duress of the person is either by imprisonment, or by threats, or by an exhibition of force which apparently cannot be resisted. It is not pretended that duress of the person existed in this case; it is if anything duress of goods, or at least of that nature, and properly enough classed with duress of goods. Duress of goods may exist when one is compelled to submit to an illegal exaction in order to obtain them from one who has them in possession but refuses to surrender them unless the exaction is submitted to. 

The leading case involving duress of goods is Astley v. Reynolds 2 Strange 915. The plaintiff had pledged goods for 20 pounds, and when he offered to redeem them, the pawnbroker [*575] refused to surrender them unless he was paid 10 pounds for interest. The plaintiff submitted to the exaction, but was held entitled to recover back all that had been unlawfully demanded and taken. This, say the court, "is a payment by compulsion: the plaintiff might have such an [***11] immediate want of his goods that an action of trover would not do his business: where the rule volenti non fit injuria is applied, it must be when the party had his freedom of exercising his will, which this man had not: we must take it he paid the money relying on his legal remedy to get it back again." The principle of this case was approved in Smith v. Bromley Doug. 696, and also in Ashmole v. Wainwright 2 QB 837. The latter was a suit to recover back excessive charges paid to common carriers who refused until payment was made to deliver the goods for the carriage of which the charges were made. There has never been any doubt but recovery could be had under such circumstances. Harmony v. Bingham 12 N.Y. 99. The case is like it of one having securities in his hands which he refuses to surrender until illegal commissions are paid. Scholey v. Mumford 60 N.Y. 498. So if illegal tolls are demanded, for passing a raft of lumber, and the owner pays them to liberate his raft, he may recover back what he pays. Chase v. Dwinal 7 Me. 134... Other cases in support of the same principle are Shaw v. Woodcock 7 B. & C. 73; Nelson v. Suddarth 1 H. & Munf. 350; [***12] White v. Heylman 34 Pa. 142; Sasportas v. Jennings 1 Bay 470; Collins v. Westbury 2 Bay 211; Crawford v. Cato 22 Ga. 594. So one may recover back money which he pays to release his goods from an attachment which is sued out with knowledge on the part of the plaintiff that he has no cause of action. Chandler v. Sanger 114 Mass. 364. See Spaids v. Barrett 57 Ill. 289. Nor is the principle confined to payments made to recover goods: it applies equally well when money is extorted as a condition to the exercise by the party of any other legal right; for example when a corporation refuses to suffer a lawful transfer of stock till the exaction is submitted to: Bates v. Insurance Co. 3 Johns. Cas. 235 at 238; or [*576] a creditor withholds his certificate from a bankrupt. Smith v. Bromley Doug. 696. And the mere threat to employ colorable legal authority to compel payment of an unfounded claim is such duress as will support an action to recover back what is paid under it... Beckwith v. Frisbie 32 Vt. 559; Adams v. Reeves 68 N.C. 134; Briggs v. Lewiston 29 Me. 472; Grim v. School District 57 Pa. 433; First Nat. Bank v. Watkins 21 Mich. [***13] 483. 

But where the party threatens nothing which he has not a legal right to perform, there is no duress. Skeate v. Beale 11 Ad. & El. 983; Preston v. Boston 29 Mass/ 7, 12 Pick. 7 at 14. When therefore a judgment creditor threatens to levy his execution on the debtor's goods, and under fear of the levy the debtor executes and delivers a note for the amount, with sureties, the note cannot be avoided for duress. Wilcox v. Howland 40 Mass. 167, 23 Pick. 167. Many other cases might be cited, but it is wholly unnecessary. We have examined all to which our attention has been directed, and none are more favorable to the plaintiff's case than those above referred to. Some of them are much less so; [**514] notably Atlee v. Backhouse 3 Mees & Welsb. 633; Hall v. Schultz 4 Johns. 240; Silliman v. United States 101 U.S. 465. 

In what did the alleged duress consist in the present case? Merely in this: that the debtors refused to pay on demand a debt already due, though the plaintiff was in great need of the money and might be financially ruined in case he failed to obtain it. It is not pretended that Hackley & McGordon had done anything to bring Headley to the condition which made this money so important to him at [***14] this very time, or that they were in any manner responsible for his pecuniary embarrassment except as they failed to pay this demand. The duress, then, is to be found exclusively in their failure to meet promptly their pecuniary obligation. But this, according to the plaintiff's claim, would have constituted no duress whatever if he had not happened to be in pecuniary straits; and the validity of negotiations, according to this claim, must be determined, not by the defendants' conduct, [*577] but by the plaintiff's necessities. The same contract which would be valid if made with a man easy in his circumstances, becomes invalid when the contracting party is pressed with the necessity of immediately meeting his bank paper. But this would be a most dangerous, as well as a most unequal doctrine; and if accepted, no one could well know when he would be safe in dealing on the ordinary terms of negotiation with a party who professed to be in great need. 

The case of Vine v. Glenn 41 Mich. 112, differs essentially from this. There was not a simple withholding of moneys in that case. The decision was made upon facts found by referees who reported that the settlement upon which the [***15] defendant relied was made at Chicago, which was a long distance from plaintiff's home and place of business; that the defendant forced the plaintiff into the settlement against his will, by taking advantage of his pecuniary necessities, by informing plaintiff that he had taken steps to stop the payment of money due to the plaintiff from other parties, and that he had stopped the payment of a part of such moneys; that defendant knew the necessities and financial embarrassments in which the plaintiff was involved, and knew that if he failed to get the money so due to him he would be ruined financially; that plaintiff consented to such settlement only in order to get the money due to him, as aforesaid, and the payment of which was stopped by defendant, and which he must have to save him from financial ruin. The report, therefore, showed the same financial embarrassment and the same great need of money which is claimed existed in this case, and the same withholding of moneys lawfully due, but it showed over and above all that an unlawful interference by defendant between the plaintiff and other debtors, by means of which he had stopped the payment to plaintiff of sums due to him from such [***16] other debtors. It was this keeping of other moneys from the plaintiff's hands, and not the refusal by defendant to pay his own debt, which was the ruling fact in that case, and which was equivalent, in our opinion, to duress of goods.

 [*578] These views render a reversal of the judgment necessary, and the case will be remanded for a new trial with costs to the plaintiffs in error. 

The other Justices concurred.
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JUDGES: [**1] Bazelon, Chief Judge, and Danaher and Wright, Circuit Judges. Danaher, Circuit Judge (dissenting). 

OPINIONBY: WRIGHT 

OPINION: [*447] J. SKELLY WRIGHT, Circuit Judge: 

Appellee, Walker-Thomas Furniture Company, operates a retail furniture store in the District of Columbia. During the period from 1957 to 1962 each appellant in these cases purchased a number of household items from Walker-Thomas, for which payment was to be made in installments. The terms of each purchase were contained in a printed form contract which set forth the value of the purchased item and purported to lease the item to appellant for a stipulated monthly rent payment. The contract then provided, in substance, that title would remain in Walker-Thomas until the total of all the monthly payments made equaled the stated value of the item, at which time appellants could take title. In the event of a default in the payment of any monthly installment, Walker-Thomas could repossess the item. 

The contract further provided that "the amount of each periodical installment payment to be made by [purchaser] to the Company under this present lease shall be inclusive of and not in addition to the amount of each installment [**2] payment to be made by [purchaser] under such prior leases, bills or accounts; and all payments now and hereafter made by [purchaser] shall be credited pro rata on all outstanding leases, bills and accounts due the Company by [purchaser] at the time each such payment is made." (Emphasis added.) The effect of this rather obscure provision was to keep a balance due on every item purchased until the balance due on all items, whenever purchased, was liquidated. As a result, the debt incurred at the time of purchase of each item was secured by the right to repossess all the items previously purchased by the same purchaser, and each new item purchased automatically became subject to a security interest arising out of the previous dealings. 

On May 12, 1962, appellant Thorne purchased an item described as a Daveno, three tables, and two lamps, having total stated value of $391.10. Shortly thereafter, he defaulted on his monthly payments and appellee sought to replevy all the items purchased since the first transaction in 1958. Similarly, on April 17, 1962, appellant Williams bought a stereo set of stated value of $514.95.[FN] She too defaulted shortly thereafter, and appellee sought [**3] to replevy all the items purchased since December, 1957. The Court of General Sessions granted judgment for appellee. The District of Columbia Court of Appeals affirmed, and we granted appellants' motion for leave to appeal to this court. 

[FN: At the time of this purchase her account showed a balance of $164 still owing from her prior purchases. The total of all the purchases made over the years in question came to $1,800. The total payments amounted to $1,400.]

Appellants' principal contention, rejected by both the trial and the appellate courts below, is that these contracts, or at least some of them, are unconscionable and, hence, not enforceable. In its opinion [*448] in Williams v. Walker-Thomas Furniture Company, 198 A.2d 914, 916 (1964), the District of Columbia Court of Appeals explained its rejection of this contention as follows: 

"Appellant's second argument presents a more serious question. The record reveals that prior to the last purchase appellant had reduced the balance [**4] in her account to $164. The last purchase, a stereo set, raised the balance due to $678. Significantly, at the time of this and the preceding purchases, appellee was aware of appellant's financial position. The reverse side of the stereo contract listed the name of appellant's social worker and her $218 monthly stipend from the government. Nevertheless, with full knowledge that appellant had to feed, clothe and support both herself and seven children on this amount, appellee sold her a $514 stereo set. 

"We cannot condemn too strongly appellee's conduct. It raises serious questions of sharp practice and irresponsible business dealings. A review of the legislation in the District of Columbia affecting retail sales and the pertinent decisions of the highest court in this jurisdiction disclose, however, no ground upon which this court can declare the contracts in question contrary to public policy. We note that were the Maryland Retail Installment Sales Act, Art. 83 §§ 128-153, or its equivalent, in force in the District of Columbia, we could grant appellant appropriate relief. We think Congress should consider corrective legislation to protect the public from such exploitive [**5] contracts as were utilized in the case at bar."

 We do not agree that the court lacked the power to refuse enforcement to contracts found to be unconscionable. In other jurisdictions, it has been held as a matter of common law that unconscionable contracts are not enforceable.... n2 While no decision of this court so holding has been found, the notion that an unconscionable bargain should not be given full enforcement is by no means novel. In Scott v. United States, 79 U.S. (12 Wall.) 443, 445, 20 L. Ed. 438 (1870), the Supreme Court stated: 

"... If a contract be unreasonable and unconscionable, but not void for fraud, a court of law will give to the party who sues for its breach damages, not according to its letter, but only such as he is equitably entitled to. ..." n3
Since we have never adopted or rejected such a rule,n4 the question here presented is actually one of first impression. 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

n2 Campbell Soup Co. v. Wentz, 3 Cir., 172 F.2d 80 (1948); Indianapolis Morris Plan Corporation v. Sparks, 132 Ind.App. 145, 172 N.E.2d 899 (1961); Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69, 84-96, 75 A.L.R.2d 1 (1960). Cf. 1 CORBIN, CONTRACTS § 128 (1963). [**6] 

n3 See Luing v. Peterson, 143 Minn. 6, 172 N.W. 692 (1919); Greer v. Tweed, N.Y.C.P., 13 Abb.Pr., N.S., 427 (1872); Schnell v. Nell, 17 Ind. 29 (1861); and see generally the discussion of the English authorities in Hume v. United States, 132 U.S. 406, 10 S. Ct. 134, 33 L. Ed. 393 (1889). 

n4 While some of the statements in the court's opinion in District of Columbia v. Harlan & Hollingsworth Co., 30 App.D.C. 270 (1908), may appear to reject the rule, in reaching its decision upholding the liquidated damages clause in that case the court considered the circumstances existing at the time the contract was made, see 30 App.D.C. at 279, and applied the usual rule on liquidated damages. See 5 CORBIN, CONTRACTS §§ 1054-1075 (1964); Note, 72 YALE L.J. 723, 746-755 (1963). Compare Jaeger v. O'Donoghue, 57 App.D.C. 191, 18 F.2d 1013 (1927). 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - 

Congress has recently enacted the Uniform Commercial Code, which specifically [**7] provides that the court may refuse to enforce a contract which it finds to be unconscionable at the time it was made. 28 D.C.CODE § 2-302 (Supp. IV 1965). The enactment of this section, which occurred subsequent to the contracts here in suit, does not mean that [*449] the common law of the District of Columbia was otherwise at the time of enactment, nor does it preclude the court from adopting a similar rule in the exercise of its powers to develop the common law for the District of Columbia. In fact, in view of the absence of prior authority on the point, we consider the congressional adoption of § 2-302 persuasive authority for following the rationale of the cases from which the section is explicitly derived. n5 Accordingly, we hold that where the element of unconscionability is present at the time a contract is made, the contract should not be enforced. 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

n5 See Comment, § 2-302, Uniform Commercial Code (1962). Compare Note, 45 VA.L.REV. 583, 590 (1959), where it is predicted that the rule of § 2-302 will be followed by analogy in cases which involve contracts not specifically covered by the section. Cf. 1 STATE OF NEW YORK LAW REVISION COMMISSION, REPORT AND RECORD OF HEARINGS ON THE UNIFORM COMMERCIAL CODE 108-110 (1954) (remarks of Professor Llewellyn). 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - [**8] 

Unconscionability has generally been recognized to include an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party...n6 Whether a meaningful choice is present in a particular case can only be determined by consideration of all the circumstances surrounding the transaction. In many cases the meaningfulness of the choice is negated by a gross inequality of bargaining power. [FN: See Henningsen v. Bloomfield Motors, Inc., supra Note 2, 161 A.2d at 86, and authorities there cited. Inquiry into the relative bargaining power of the two parties is not an inquiry wholly divorced from the general question of unconscionability, since a one-sided bargain is itself evidence of the inequality of the bargaining parties... This fact was vaguely recognized in the common law doctrine of intrinsic fraud, that is, fraud which can be presumed from the grossly unfair nature of the terms of the contract. See the oft-quoted statement of Lord Hardwicke in Earl of Chesterfield v. Janssen, 28 Eng. Rep. 82, 100 (1751): 

"... [Fraud] may be apparent from the intrinsic nature and subject of the bargain itself; such as no man in his senses and not under delusion would make ...."

And cf. Hume v. United States, supra Note 3, 132 U.S. at 413, 10 S. Ct. at 137, where the Court characterized the English cases as "cases in which one party took advantage of the other's ignorance of arithmetic to impose upon him, and the fraud was apparent from the face of the contracts." See also Greer v. Tweed, supra Note 3. [**10]] n7 The manner in which the contract was entered is also relevant to this consideration. Did each party to the contract, considering his obvious education or lack of it, have a reasonable opportunity to understand the terms of the contract, or were the important terms hidden in a maze of fine print and minimized by deceptive sales practices? Ordinarily, one who signs an agreement without full knowledge of its terms might be held to assume the risk that he has entered a one-sided bargain. [FN: See RESTATEMENT, CONTRACTS § 70 (1932); Note, 63 HARV.L.REV. 494 (1950). See also Daley v. People's Building, Loan & Savings Ass'n, 178 Mass. 13, 59 N.E. 452, 453 (1901), in which Mr. Justice Holmes, while sitting on the Supreme Judicial Court of Massachusetts, made this observation: "... Courts are less and less disposed to interfere with parties making such contracts as they choose, so long as they interfere with no one's welfare but their own. ... It will be understood that we are speaking of parties standing in an equal position where neither has any oppressive advantage or power...."]n8 But when a party of little bargaining power, and hence little real choice, signs a commercially unreasonable contract with little or no knowledge [**9] of its terms, it is hardly likely that his consent, or even an objective manifestation of his consent, was ever given to all the terms. In such a case the usual rule that the terms of the [*450] agreement are not to be questioned [FN: This rule has never been without exception. In cases involving merely the transfer of unequal amounts of the same commodity, the courts have held the bargain unenforceable for the reason that "in such a case, it is clear, that the law cannot indulge in the presumption of equivalence between the consideration and the promise."... 1 WILLISTON, CONTRACTS § 115 (3d ed. 1957). [**11]]n9 should be abandoned and the court should consider whether the terms of the contract are so unfair that enforcement should be withheld...n10
- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

n6 See Henningsen v. Bloomfield Motors, Inc., supra Note 2; Campbell Soup Co. v. Wentz, supra Note 2. 

n7 

n8 

n9 

n10 See the general discussion of "Boiler-Plate Agreements" in bLLEWELLYN, THE COMMON LAW TRADITION 362-371 (1960). 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - 

In determining reasonableness or fairness, the primary concern must be with the terms of the contract considered in light of the circumstances existing when the contract was made. The test is not simple, nor can it be mechanically applied. The terms are to be considered "in the light of the general commercial background and the commercial needs of the particular trade or case." n11 Corbin suggests the test as being whether the terms are "so extreme as to appear unconscionable according to the mores and business practices of the time and place." 1 CORBIN, op. cit. supra Note 2. n12 We think this formulation correctly states the test to be applied in those cases where no meaningful choice was exercised upon entering the contract. 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

n11 Comment, Uniform Commercial Code § 2-307. 

n12 See Henningsen v. Bloomfield Motors, Inc., supra Note 2; Mandel v. Liebman, 303 N.Y. 88, 100 N.E.2d 149 (1951). The traditional test as stated in Greer v. Tweed, supra Note 3, 13 Abb.Pr. N.S., at 429, is "such as no man in his senses and not under delusion would make on the one hand, and as no honest or fair man would accept, on the other." 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - [**12] 

Because the trial court and the appellate court did not feel that enforcement could be refused, no findings were made on the possible unconscionability of the contracts in these cases. Since the record is not sufficient for our deciding the issue as a matter of law, the cases must be remanded to the trial court for further proceedings. 

So ordered. 

DISSENTBY: DANAHER 

DISSENT: 
DANAHER, Circuit Judge (dissenting): 

The District of Columbia Court of Appeals obviously was as unhappy about the situation here presented as any of us can possibly be. Its opinion in the Williams case, quoted in the majority text, concludes: "We think Congress should consider corrective legislation to protect the public from such exploitive contracts as were utilized in the case at bar." 

My view is thus summed up by an able court which made no finding that there had actually been sharp practice. Rather the appellant seems to have known precisely where she stood. 

There are many aspects of public policy here involved. What is a luxury to some may seem an outright necessity to others. Is public oversight to be required of the expenditures of relief funds? A washing machine, e.g., in the hands of a relief [**13] client might become a fruitful source of income. Many relief clients may well need credit, and certain business establishments will take long chances on the sale of items, expecting their pricing policies will afford a degree of protection commensurate with the risk. Perhaps a remedy when necessary will be found within the provisions of the "Loan Shark" law, D.C.CODE §§ 26-601 et seq. (1961). 

I mention such matters only to emphasize the desirability of a cautious approach to any such problem, particularly since the law for so long has allowed parties such great latitude in making their own contracts. I dare say there must annually be thousands upon thousands of installment credit transactions in this jurisdiction, and one can only speculate [*451] as to the effect the decision in these cases will have. n1 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

n1 However the provision ultimately may be applied or in what circumstances, D.C.CODE § 28-2-301 (Supp. IV, 1965) did not become effective until January 1, 1965. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - 

I join the District of Columbia [**14] Court of Appeals in its disposition of the issues. 
CLARK v. MARSIGLIA. 

[NO NUMBER IN ORIGINAL] 

SUPREME COURT OF JUDICATURE OF NEW YORK

1 Denio 317; 1845 N.Y. LEXIS 68

July, 1845, Decided

PRIOR HISTORY: [**1]  ERROR from the N. Y. C. P. Marsiglia sued Clark in the court below in assumpsit, for work, labor and materials, in cleaning, repairing and improving sundry paintings belonging to the defendant. The defendant pleaded non assumpsit. 

The plaintiff proved that a number of paintings were delivered to him by the defendant to clean and repair, at certain prices for each. They were delivered upon two occasions. As to the first parcel, for the repairing of which the price was $75, no defense was offered. In respect to the other, for which the plaintiff charged $156, the defendant gave evidence tending to show that after the plaintiff had commenced work upon them, he desired him not to go on, as he had concluded not to have the work done. The plaintiff, notwithstanding, finished the cleaning and repairing of the pictures, and claimed to recover for doing the whole, and for the materials furnished, insisting that the defendant had no right to countermand the order which he had given. The defendant's counsel requested the court to charge that he had the right to countermand his instructions for the work, and that the plaintiff could not recover for any work done after such countermand. [**2] 

The court declined to charge as requested, but, on the contrary, instructed the jury that inasmuch as the plaintiff had commenced the work before the order was revoked, he had a right to finish it, and to recover the whole value of his labor and for the materials furnished. The jury found their verdict accordingly, and the defendant's counsel excepted. Judgment was rendered upon the verdict. 

DISPOSITION: Judgment reversed. 

HEADNOTES: Contract for Mechanics' Services—Breach by Employer—Measure of Damages. 

The measure of damages against a party who has employed another to do certain mechanical work at a price agreed upon, and who has countermanded his directions and forbidden the further execution of the work, after it had been commenced, is not the whole amount agreed to be paid, but a just recompense for such injury as the party employed has sustained on account of the breach of the agreement. The party so employed has no right to proceed with the work after such countermand. 

COUNSEL: Mr. C. P. Kirkland, for the plaintiff in error, after stating the point, was stopped by the court. 

Mr. A. Taber, for defendant in error. By the contract between these parties, the plaintiff acquired the possession of these pictures, and a right to use his materials and labor upon them, and alien upon them for payment. He could not be devested of these rights except by his own consent. This case differs from those where a party is in a situation in which he may violate a contract by refusing to perform a stipulation which is indispensable to enable the other party to go on. In such cases the contract is necessarily broken up, and the court can do no more than to compel the payment of such damages as are appropriate to the breach. Here the defendant had not the [**3] physical right to violate his contract, and not having the legal or moral right to do it, it cannot be done. 

OPINION: [*318] Per Curiam. The question does not arise as to the right of the defendant below to take away these pictures, upon which the plaintiff had performed some labor, without payment for what he had done, and his damages for the violation of the contract, and upon that point we express no opinion. The plaintiff was allowed to recover as though there had been no countermand of the order; and in this the court erred. The defendant, by requiring the plaintiff to stop work upon the paintings, violated his contract, and thereby incurred a liability to pay such damages as the plaintiff should sustain. Such damages would include a recompense for the labor done and materials used, and such further sum in damages as might, upon legal principles, be assessed for the breach of the contract; but the plaintiff had no right, by obstinately persisting in the work, to make the penalty upon the defendant greater than it would otherwise have been. 

To hold that one who employs another to do a piece of work [*319] is bound to suffer it to be done at all events, would sometimes [**4] lead to great injustice. A man may hire another to labor for a year, and within the year his situation may be such as to render the work entirely useless to him. The party employed cannot persist in working, though he is entitled to the damages consequent upon his disappointment. So if one hires another to build a house, and subsequent events put it out of his power to pay for it, it is commendable in him to stop the work, and pay for what has been done and the damages sustained by the contractor. He may be under a necessity to change his residence, but upon the rule contended for, he would be obliged to have a house which he did not need and could not use. In all such cases the just claims of the party employed are satisfied when he is fully recompensed for his part performance and indemnified for his loss in respect to the part left unexecuted; and to persist in accumulating a larger demand is not consistent with good faith towards the employer. The judgment must be reversed, and a venire de novo awarded. 

Judgment reversed. 
Anthony Neri et al., Respondents, v. Retail Marine Corporation, Doing Business as Emmette Marine Corporation, Appellant
Court of Appeals of New York

30 N.Y.2d 393; 285 N.E.2d 311; 334 N.Y.S.2d 165; 1972 N.Y. LEXIS 1263; 10 U.C.C. Rep. Serv. (Callaghan) 950

April 27, 1972, Argued June 1, 1972, Decided

PRIOR HISTORY: 

Neri v. Retail Mar. Corp., 37 A D 2d 917.

Appeal, by permission of the Court of Appeals from an order of the Appellate Division of the Supreme Court in the Second Judicial Department, entered October 18, 1971, which unanimously affirmed a judgment of the Supreme Court in favor of plaintiffs, entered in Queens County upon a decision of the court at Special Term (John Leahy, J.).

DISPOSITION: Ordered accordingly.

HEADNOTES: 

Sales—breach—restitution—plaintiffs contracted to purchase boat from defendant, making deposit of $4,250, but thereafter rescinded contract and boat was sold by defendant to another buyer—plaintiffs entitled to restitution of $4,250, less offset to defendant on account of lost profit of $2,579 and incidental damages of $674 (Uniform Commercial Code, § 2-718, sub section [2], pars. [a], [b]; subsection [3], par. [a]; § 2-708, subsection [1]; subsection [2]; § 2-710)—finding of failure of proof as to incidental damages not supported by record—defendant's claim for attorney's fees properly denied.

1. Plaintiffs contracted to purchase a boat from defendant, against which they made a deposit of $4,250, but thereafter rescinded the contract and the boat was sold by defendant to another buyer for the same price as that negotiated with plaintiffs. Defendant's profit would have been $2,579 and, during the period the boat remained unsold, $674 of incidental expenses were incurred. The Uniform Commercial Code (§ 2-718, sub section [2], pars. [a], [b]) provides a method by which the buyer, despite his breach, may have restitution. A right of offset in favor of the seller is established (§ 2-718, subsection [3], par. [a]) as follows: "(3) The buyer's right to restitution under subsection (2) is subject to offset to the extent that the seller establishes (a) a right to recover damages under the provisions of this Article other than subsection (1)". Among "the provisions of this Article other than subsection (1)" is a provision (§ 2-708, subsection [1]) that "the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article (Section 2-710), but less expenses saved in consequence of the buyer's breach." This provision is made expressly subject to a provision that (§ 2-708, subsection [2]): "If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article (Section 2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of resale." To quote the statute, "the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done" and hence the seller is entitled to recover loss of profits and to recoup his "incidental" expenses as well.

2. The proper items of the $674 expenses were proven without objection and were in no way controverted, impeached or otherwise challenged, at the trial or on appeal. Thus the trial court's finding of a failure of proof is not supported upon the record. The affirmance at the Appellate Division was ineffective to preserve the finding.

3. The trial court correctly denied defendant's claim for recovery of attorney's fees.

4. Plaintiffs are entitled to restitution of the sum of $4,250 paid by them on account of the contract price less an offset to defendant in the amount of $3,253 on account of its lost profit of $2,579 and its incidental damages of $674.

COUNSEL: Irwin M. Miller for appellant. I. Pursuant to the Uniform Commercial Code defendant was entitled to its loss of profits. II. Defendant was also entitled to its incidental expenses under the code. (Procter & Gamble Distr. Co. v. Lawrence Amer. Field Warehousing Corp., 16 N Y 2d 344; Murray Co. v. Lidgerwood Mfg. Co., 132 Misc. 414, 225 App. Div. 859, 251 N. Y. 558; Lewis v. Greider, 49 Barb. 606, 51 N. Y. 231.) III. Section 2-718 (subsection [2], par. [b]) of the Uniform Commercial Code is not applicable. IV. Defendant sellers award of $500 was inadequate and did not put the seller in as good a position as performance would have done and failed to take into account incidental damage.

George J. Razis for respondents. I. Section 2-718 (sub section [2]) of the Uniform Commercial Code is applicable. (Pirman v. Kurtz, 267 App. Div. 258 Waldman v. Greenberg, 265 App. Div. 827, 289 N. Y. 769; Procter & Gamble Distr. Co. v. Lawrence Amer. Field Warehousing Corp., 16 N Y 2d 344; Bisner v. Mantell, 197 Misc. 807.) II. Defendant herein, as seller, is not entitled to the recovery of incidental damages, unless and until the standard measure of damages specified in section 2-718 (subsection [2], par. [b]) of the Uniform Commercial Code is inadequate, then and in that event the incidental damages must be proven by the fair preponderance of the credible evidence, and that defendant "completely failed to show." III. Attorney fees are not recoverable unless expressly agreed upon in writing by the parties. (Schindler v. Lamb, 25 Misc 2d 810.) IV. Questions of fact determined by the trial court and affirmed by the Appellate Division are not appealable. (Shepard v. Manhattan Ry. Co., 169 N. Y. 160; Bethlehem Steel Co. v. Turner Constr. Co., 2 N Y 2d 456; St. Agnes Cemetery v. State of New York, 3 N Y 2d 37.)

JUDGES: Gibson, J. Chief Judge Fuld and Judges Burke, Scileppi, Bergan, Breitel and Jasen concur.

OPINION BY: GIBSON

OPINION: [*395]  [**312]  [***166] The appeal concerns the right of a retail dealer to recover loss of profits and incidental damages upon the buyer's repudiation of a contract governed by the Uniform Commercial Code. This is, indeed, the correct measure of damage in an appropriate case and to this extent the code (§ 2-708, subsection [2]) effected a substantial change from prior law, whereby damages were ordinarily limited to "the difference [*396] between the contract price and the market or current price"... n1 Upon the record before us, the courts below erred in declining to give effect to the new statute and so the order appealed from must be reversed.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n1 Personal Property Law, § 145, repealed by Uniform Commercial Code, § 10-102 (L. 1962, ch. 553, eff. Sept. 27, 1964); Lenobel, Inc. v. Senif, 252 App. Div. 533.

 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

The plaintiffs contracted to purchase from defendant a new boat of a specified model for the price of $12,587.40, against which they made a deposit of $40. They shortly increased the deposit to $4,250 in consideration of the defendant dealer's agreement to arrange with the [***167] manufacturer for immediate delivery on the basis of "a firm sale", instead of the delivery within approximately four to six weeks originally specified. Some six days after the date of the contract plaintiffs' lawyer sent to defendant a letter rescinding the sales contract for the reason that plaintiff Neri was about to undergo hospitalization and surgery, in consequence of which, according to the letter, it would be "impossible for Mr. Neri to make any payments". The boat had already been ordered from the manufacturer and was delivered to defendant at or before the time the attorney's letter was received. Defendant declined to refund plaintiffs' deposit and this action to recover it was commenced. Defendant counterclaimed, alleging plaintiffs' breach of the contract and defendant's resultant damage in the amount of $4,250, for which sum defendant demanded judgment. Upon motion, defendant had summary judgment on the issue of liability tendered by its counterclaim; and Special Term directed an assessment of damages, upon which it would be determined whether plaintiffs were entitled to the return of any portion of their down payment.

Upon the trial so directed, it was shown that the boat ordered and received by defendant in accordance with plaintiffs' contract of purchase was sold some four months later to another buyer for the same price as that negotiated with plaintiffs. From this proof the plaintiffs argue that defendant's loss on its contract was recouped, while defendant argues that but for plaintiffs' default, it would have sold two boats and have earned two profits instead of one. Defendant proved, without contradiction, that its profit on the sale under the contract in suit would [*397] have been $2,579 and that during the period the boat remained unsold incidental expenses aggregating $674 for storage, upkeep, finance charges and insurance were incurred. Additionally, defendant proved and sought to recover attorneys' fees of $1,250.

 [**313] The trial court found "untenable" defendant's claim for loss of profit, inasmuch as the boat was later sold for the same price that plaintiffs had contracted to pay; found, too, that defendant had failed to prove any incidental damages; further found "that the terms of section 2-718, sub section 2(b), of the Uniform Commercial Code are applicable and same make adequate and fair provision to place the sellers in as good a position as performance would have done" and, in accordance with paragraph (b) of subsection (2) thus relied upon, awarded defendant $500 upon its counterclaim and directed that plaintiffs recover the balance of their deposit, amounting to $3,750. The ensuing judgment was affirmed, without opinion, at the Appellate Division and defendant's appeal to this court was taken by our leave.

 [***168] The issue is governed in the first instance by section 2-718 of the Uniform Commercial Code which provides, among other things, that the buyer, despite his breach, may have restitution of the amount by which his payment exceeds: (a) reasonable liquidated damages stipulated by the contract or (b) absent such stipulation, 20% of the value of the buyer's total performance or $500, whichever is smaller (§ 2-718, subsection [2], pars. [a], [b]). As above noted, the trial court awarded defendant an offset in the amount of $500 under paragraph (b) and directed restitution to plaintiffs of the balance. Section 2-718, however, establishes, in paragraph (a) of subsection (3), an alternative right of offset in favor of the seller, as follows: "(3) The buyer's right to restitution under subsection (2) is subject to offset to the extent that the seller establishes (a) a right to recover damages under the provisions of this Article other than subsection (1)".

Among "the provisions of this Article other than subsection (1)" are those to be found in section 2-708, which the courts below did not apply. Subsection (1) of that section provides that "the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price [*398] at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article (Section 2-710), but less expenses saved in consequence of the buyer's breach." However, this provision is made expressly subject to subsection (2), providing: "(2) If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article (Section 2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of resale."

The provision of the code upon which the decision at Trial Term rested (§ 2-718, subsection [2], par. [b]) does not differ greatly from the corresponding provisions of the prior statute (Personal Property Law, § 145-a, subd. 1, par. [b]) except as the new act includes the alternative remedy of a lump sum award of $500. Neither does the present reference (in § 2-718, subsection [3], par. [a]) to the recovery of damages pursuant to other provisions of the article differ from a like reference in the prior statute (Personal Property Law, § 145-a, subd. 2, par. [a]) to an alternative measure of damages under section 145 of that act; but section 145 made no provision for recovery of lost profits as does section 2-708 (subsection [2]) of the code. The new statute is thus innovative and significant and its analysis is necessary to the determination of the issues here presented.

 [***169] Prior to the code, the New York cases "applied the 'profit' test, contract price less cost of manufacture, only in cases where the seller [was] a manufacturer or an agent for a manufacturer" (1955 Report of N. Y. Law Rev. Comm., vol. 1, p. 693). Its extension to retail sales was "designed to eliminate the unfair and economically [**314] wasteful results arising under the older law when fixed price articles were involved. This section permits the recovery of lost profits in all appropriate cases, which would include all standard priced goods." (Official Comment 2, McKinney's Cons. Laws of N. Y., Book 62 1/2, Part 1, p. 605, under Uniform Commercial Code, § 2-708.) Additionally, and "[in] all cases the seller may recover incidental damages" (id., Comment 3). The buyer's right to restitution was established [*399] at Special Term upon the motion for summary judgment, as was the seller's right to proper offsets, in each case pursuant to section 2-718; and, as the parties concede, the only question before us, following the assessment of damages at Special Term, is that as to the proper measure of damage to be applied. The conclusion is clear from the record—indeed with mathematical certainty—that "the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done" (Uniform Commercial Code, § 2-708, sub section [2]) and hence—again under subsection (2)—that the seller is entitled to its "profit (including reasonable overhead) ... together with any incidental damages ..., due allowance for costs reasonably incurred and due credit for payments or proceeds of resale."

It is evident, first, that this retail seller is entitled to its profit and, second, that the last sentence of subsection (2), as hereinbefore quoted, referring to "due credit for payments or proceeds of resale" is inapplicable to this retail sales contract... n2 Closely parallel to the factual situation now before us is that hypothesized by Dean Hawkland as illustrative of the operation of the rules: "Thus, if a private [***170] party agrees to sell his automobile to a buyer for $2,000, a breach by the buyer would cause the seller no loss (except incidental damages, i.e., expense of a new sale) if the seller was able to sell the automobile to another buyer for $2000. But the situation is different with [*400] dealers having an unlimited supply of standard-priced goods. Thus, if an automobile dealer agrees to sell a car to a buyer at the standard price of $2000, a breach by the buyer injures the dealer, even though he is able to sell the automobile to another for $2000. If the dealer has an inexhaustible supply of cars, the resale to replace the breaching buyer costs the dealer a sale, because, had the breaching buyer performed, the dealer would have made two sales instead of one. The buyer's breach, in such a case, depletes the dealer's sales to the extent of one, and the measure of damages should be the dealer's profit on one sale. Section 2-708 recognizes this, and it rejects the rule developed under the Uniform Sales Act by many courts that the profit cannot be recovered in this case." (Hawkland, Sales and Bulk Sales [1958 ed.], pp. 153-154; and see Comment, 31 Fordham L. Rev. 749, 755-756.)

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n2 The concluding clause, "due credit for payments or proceeds of resale", is intended to refer to "the privilege of the seller to realize junk value when it is manifestly useless to complete the operation of manufacture" (Supp. No. 1 to the 1952 Official Draft of Text and Comments of the Uniform Commercial Code, as Amended by the Action of the American Law Institute of the National Conference of Commissioners on Uniform Laws [1954], p. 14). The commentators who have considered the language have uniformly concluded that "the reference is to a resale as scrap under ... Section 2-704" (1956 Report of N. Y. Law Rev. Comm., p. 397; 1955 Report of N. Y. Law Rev. Comm., vol. 1, p. 761; New York Annotations, McKinney's Cons. Laws of N. Y., Book 62 1/2, Part 1, p. 606, under Uniform Commercial Code, § 2-708; 1 Willier and Hart, Bender's Uniform Commercial Code Service, § 2-708, pp. 1-180—1-181). Another writer, reaching the same conclusion, after detailing the history of the clause, says that "'proceeds of resale' previously meant the resale value of the goods in finished form; now it means the resale value of the components on hand at the time plaintiff learns of breach" (Harris, Seller's Damages, 18 Stanf. L. Rev. 66, 104).

 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

The record which in this case establishes defendant's entitlement to damages in the [**315] amount of its prospective profit, at the same time confirms defendant's cognate right to "any incidental damages provided in this Article (Section 2-710)" [FN] n3 (Uniform Commercial Code, § 2-708, sub section [2]). From the language employed it is too clear to require discussion that the seller's right to recover loss of profits is not exclusive and that he may recoup his "incidental" expenses as well (Procter & Gamble Distr. Co. v. Lawrence Amer. Field Warehousing Corp., 16 N Y 2d 344, 354). Although the trial court's denial of incidental damages in the uncontroverted amount of $674 was made in the context of its erroneous conclusion that paragraph (b) of subsection (2) of section 2-718 was applicable and was "adequate ... to place the sellers in as good a position as performance would have done", the denial seems not to have rested entirely on the court's mistaken application of the law, as there was an explicit finding "that defendant completely failed to show that it suffered any incidental damages." We find no basis for the court's conclusion with respect to a deficiency of proof inasmuch as the proper items of the $674 [*401] expenses (being for storage, upkeep, finance charges and insurance for the period between the date performance was due and the time of the resale) were proven without objection and were in no way controverted, impeached or otherwise challenged, at the trial or on appeal. Thus the court's finding of a [***171] failure of proof cannot be supported upon the record and, therefore, and contrary to plaintiffs' contention, the affirmance at the Appellate Division was ineffective to save it.

[FN:- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n3 "Incidental damages to an aggrieved seller include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer's breach, in connection with return or resale of the goods or otherwise resulting from the breach" (Uniform Commercial Code, § 2-710).]

 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

The trial court correctly denied defendant's claim for recovery of attorney's fees incurred by it in this action. Attorney's fees incurred in an action such as this are not in the nature of the protective expenses contemplated by the statute (Uniform Commercial Code, § 1-106, subd. [1]; § 2-710; § 2-708, subsection [2]) and by our reference to "legal expense" in Procter & Gamble Distr. Co. v. Lawrence Amer. Field Warehousing Corp. (16 N Y 2d 344, 354-355, supra), upon which defendant's reliance is in this respect misplaced.

It follows that plaintiffs are entitled to restitution of the sum of $4,250 paid by them on account of the contract price less an offset to defendant in the amount of $3,253 on account of its lost profit of $2,579 and its incidental damages of $674.

The order of the Appellate Division should be modified, with costs in all courts, in accordance with this opinion, and, as so modified, affirmed.

Ordered accordingly.

Willie PEEVYHOUSE and Lucille Peevyhouse, Plaintiffs in Error, v. GARLAND COAL & MINING COMPANY, Defendant in Error

No. 39588

Supreme Court of Oklahoma

382 P.2d 109; 1962 Okla. LEXIS 554

December 11, 1962

SUBSEQUENT HISTORY: [**1] 

Modified and Rehearing Denied March 26, 1963. Second Rehearing Denied May 28, 1963, Reported at 382 P.2d 109 at 116.

PRIOR HISTORY: Appeal from the District Court of Oklahoma County; W. R. Wallace, Jr., Judge.
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OPINION: [*110] 

JACKSON, Justice. In the trial court, plaintiffs Willie and Lucille Peevyhouse sued the defendant, Garland Coal and Mining Company, for damages for breach of contract. Judgment was for plaintiffs in an amount considerably less than was sued for. Plaintiffs appeal and defendant cross-appeals.

In the briefs on appeal, the parties present their argument and contentions under several propositions; however, they all [*111] stem from the basic question of whether the trial court properly instructed the jury on the measure of damages.

Briefly stated, the facts are as follows: plaintiffs owned a farm containing coal deposits, and in November, 1954, leased the premises to defendant for a period of five years for coal mining purposes. A 'strip-mining' operation was contemplated in which the coal would be taken from pits on the surface of the ground, instead of from underground mine shafts. In addition to the [**3] usual covenants found in a coal mining lease, defendant specifically agreed to perform certain restorative and remedial work at the end of the lease period. It is unnecessary to set out the details of the work to be done, other than to say that it would involve the moving of many thousands of cubic yards of dirt, at a cost estimated by expert witnesses at about $29,000.00. However, plaintiffs sued for only $25,000.00.

During the trial, it was stipulated that all covenants and agreements in the lease contract had been fully carried out by both parties, except the remedial work mentioned above; defendant conceded that this work had not been done.

Plaintiffs introduced expert testimony as to the amount and nature of the work to be done, and its estimated cost. Over plaintiffs' objections, defendant thereafter introduced expert testimony as to the 'diminution in value' of plaintiffs' farm resulting from the failure of defendant to render performance as agreed in the contract—that is, the difference between the present value of the farm, and what its value would have been if defendant had done what it agreed to do.

At the conclusion of the trial, the court instructed the jury [**4] that it must return a verdict for plaintiffs, and left the amount of damages for jury determination. On the measure of damages, the court instructed the jury that it might consider the cost of performance of the work defendant agreed to do, 'together with all of the evidence offered on behalf of either party'.

It thus appears that the jury was at liberty to consider the 'diminution in value' of plaintiffs' farm as well as the cost of 'repair work' in determining the amount of damages.

It returned a verdict for plaintiffs for $5000.00—only a fraction of the 'cost of performance', but more than the total value of the farm even after the remedial work is done.

On appeal, the issue is sharply drawn. Plaintiffs contend that the true measure of damages in this case is what it will cost plaintiffs to obtain performance of the work that was not done because of defendant's default. Defendant argues that the measure of damages is the cost of performance 'limited, however, to the total difference in the market value before and after the work was performed'.

It appears that this precise question has not heretofore been presented to this court. In Ardizonne v. Archer, 72 Okl. [**5] 70, 178 P. 263, this court held that the measure of damages for breach of a contract to drill an oil well was the reasonable cost of drilling the well, but here a slightly different factual situation exists. The drilling of an oil well will yield valuable geological information, even if no oil or gas is found, and of course if the well is a producer, the value of the premises increases. In the case before us, it is argued by defendant with some force that the performance of the remedial work defendant agreed to do will add at the most only a few hundred dollars to the value of plaintiffs' farm, and that the damages should be limited to that amount because that is all plaintiffs have lost.

Plaintiffs rely on Groves v. John Wunder Co., 205 Minn. 163, 286 N.W. 235, 123 A.L.R. 502. In that case, the Minnesota court, in a substantially similar situation, adopted the 'cost of performance' rule as-opposed to the 'value' rule. The result was to authorize a jury to give plaintiff damages in the amount of $60,000, where the real estate concerned would have been worth only $12,160, even if the work contracted for had been done.

[*112] It may be observed that Groves v. John Wunder [**6] Co., supra, is the only case which has come to our attention in which the cost of performance rule has been followed under circumstances where the cost of performance greatly exceeded the diminution in value resulting from the breach of contract. Incidentally, it appears that this case was decided by a plurality rather than a majority of the members of the court.

Defendant relies principally upon Sandy Valley & E. R. Co., v. Hughes, 175 Ky. 320, 194 S.W. 344; Bigham v. Wabash-Pittsburg Terminal Ry. Co., 223 Pa. 106, 72 A. 318; and Sweeney v. Lewis Const. Co., 66 Wash. 490, 119 P. 1108. These were all cases in which, under similar circumstances, the appellate courts followed the 'value' rule instead of the 'cost of performance' rule. Plaintiff points out that in the earliest of these cases (Bigham) the court cites as authority on the measure of damages an earlier Pennsylvania tort case, and that the other two cases follow the first, with no explanation as to why a measure of damages ordinarily followed in cases sounding in tort should be used in contract cases. Nevertheless, it is of some significance that three out of four appellate courts have followed the diminution in value [**7] rule under circumstances where, as here, the cost of performance greatly exceeds the diminution in value.

The explanation may be found in the fact that the situations presented are artificial ones. It is highly unlikely that the ordinary property owner would agree to pay $29,000 (or its equivalent) for the construction of 'improvements' upon his property that would increase its value only about ($300) three hundred dollars. The result is that we are called upon to apply principles of law theoretically based upon reason and reality to a situation which is basically unreasonable and unrealistic.

In Groves v. John Wunder Co., supra, in arriving at its conclusions, the Minnesota court apparently considered the contract involved to be analogous to a building and construction contract, and cited authority for the proposition that the cost of performance or completion of the building as contracted is ordinarily the measure of damages in actions for damages for the breach of such a contract.

In an annotation following the Minnesota case beginning at 123 A.L.R. 515, the annotator places the three cases relied on by defendant (Sandy Valley, Bigham and Sweeney) under the classification [**8] of cases involving 'grading and excavation contracts'.

We do not think either analogy is strictly applicable to the case now before us. The primary purpose of the lease contract between plaintiffs and defendant was neither 'building and construction' nor 'grading and excavation'. It was merely to accomplish the economical recovery and marketing of coal from the premises, to the profit of all parties. The special provisions of the lease contract pertaining to remedial work were incidental to the main object involved.

Even in the case of contracts that are unquestionably building and construction contracts, the authorities are not in agreement as to the factors to be considered in determining whether the cost of performance rule or the value rule should be applied. The American Law Institute's Restatement of the Law, Contracts, Volume 1, Sections 346(1)(a)(i) and (ii) submits the proposition that the cost of performance is the proper measure of damages 'if this is possible and does not involve unreasonable economic waste'; and that the diminution in value caused by the breach is the proper measure 'if construction and completion in accordance with the contract would involve [**9] unreasonable economic waste'. (Emphasis supplied.) In an explanatory comment immediately following the text, the Restatement makes it clear that the 'economic waste' referred to consists of the destruction of a substantially completed building or other structure. Of course no such destruction is involved in the case now before us.

[*113] On the other hand, in McCormick, Damages, Section 168, it is said with regard to building and construction contracts that '... in cases where the defect is one that can be repaired or cured without undue expense' the cost of performance is the proper measure of damages, but where '... the defect in material or construction is one that cannot be remedied without an expenditure for reconstruction disproportionate to the end to be attained' (emphasis supplied) the value rule should be followed. The same idea was expressed in Jacob & Youngs, Inc. v. Kent, 230 N.Y. 239, 129 N.E. 889, 23 A.L.R. 1429, as follows:

'The owner is entitled to the money which will permit him to complete, unless the cost of completion is grossly and unfairly out of proportion to the good to be attained. When that is true, the measure is the difference [**10] in value.'

It thus appears that the prime consideration in the Restatement was 'economic waste'; and that the prime consideration in McCormick, Damages, and in Jacob & Youngs, Inc. v. Kent, supra, was the relationship between the expense involved and the 'end to be attained'—in other words, the 'relative economic benefit'.

In view of the unrealistic fact situation in the instant case, and certain Oklahoma statutes to be hereinafter noted, we are of the opinion that the 'relative economic benefit' is a proper consideration here. This is in accord with the recent case of Mann v. Clowser, 190 Va. 887, 59 S.E.2d 78, where, in applying the cost rule, the Virginia court specifically noted that '... the defects are remediable from a practical standpoint and the costs are not grossly disproportionate to the results to be obtained' (Emphasis supplied).

23 O.S.1961 §§ 96 and 97 provide as follows:

'§ 96. ... Notwithstanding the provisions of this chapter, no person can recover a greater amount in damages for the breach of an obligation, than he would have gained by the full performance thereof on both sides ....

'§ 97. ... Damages must, in all cases, be reasonable, [**11] and where an obligation of any kind appears to create a right to unconscionable and grossly oppressive damages, contrary to substantial justice no more than reasonable damages can be recovered.'

Although it is true that the above sections of the statute are applied most often in tort cases, they are by their own terms, and the decisions of this court, also applicable in actions for damages for breach of contract. It would seem that they are peculiarly applicable here where, under the 'cost of performance' rule, plaintiffs might recover an amount about nine times the total value of their farm. Such would seem to be 'unconscionable and grossly oppressive damages, contrary to substantial justice' within the meaning of the statute. Also, it can hardly be denied that if plaintiffs here are permitted to recover under the 'cost of performance' rule, they will receive a greater benefit from the breach than could be gained from full performance, contrary to the provisions of Sec. 96.

An analogy may be drawn between the cited sections, and the provisions of 15 O.S.1961 §§ 214 and 215. These sections tend to render void any provisions of a contract which attempt to fix the amount of stipulated [**12] damages to be paid in case of a breach, except where it is impracticable or extremely difficult to determine the actual damages. This results in spite of the agreement of the parties, and the obvious and well known rationale is that insofar as they exceed the actual damages suffered, the stipulated damages amount to a penalty or forfeiture which the law does not favor.

23 O.S.1961 §§ 96 and 97 have the same effect in the case now before us. In spite of the agreement of the parties, these sections limit the damages recoverable to a reasonable amount not 'contrary to substantial justice'; they prevent plaintiffs from recovering a 'greater amount in damages for the breach of an obligation' than [*114] they would have 'gained by the full performance thereof'.

We therefore hold that where, in a coal mining lease, lessee agrees to perform certain remedial work on the premises concerned at the end of the lease period, and thereafter the contract is fully performed by both parties except that the remedial work is not done, the measure of damages in an action by lessor against lessee for damages for breach of contract is ordinarily the reasonable cost of performance of the work; [**13] however, where the contract provision breached was merely incidental to the main purpose in view, and where the economic benefit which would result to lessor by full performance of the work is grossly disproportionate to the cost of performance, the damages which lessor may recover are limited to the diminution in value resulting to the premises because of the non-performance.

We believe the above holding is in conformity with the intention of the Legislature as expressed in the statutes mentioned, and in harmony with the better-reasoned cases from the other jurisdictions where analogous fact situations have been considered. It should be noted that the rule as stated does not interfere with the property owner's right to 'do what he will with his own' Chamberlain v. Parker, 45 N.Y. 569), or his right, if he chooses, to contract for 'improvements' which will actually have the effect of reducing his property's value. Where such result is in fact contemplated by the parties, and is a main or principal purpose of those contracting, it would seem that the measure of damages for breach would ordinarily be the cost of performance.

The above holding disposes of all of the arguments raised [**14] by the parties on appeal.

Under the most liberal view of the evidence herein, the diminution in value resulting to the premises because of non-performance of the remedial work was $300.00. After a careful search of the record, we have found no evidence of a higher figure, and plaintiffs do not argue in their briefs that a greater diminution in value was sustained. It thus appears that the judgment was clearly excessive, and that the amount for which judgment should have been rendered is definitely and satisfactorily shown by the record.

We are asked by each party to modify the judgment in accordance with the respective theories advanced, and it is conceded that we have authority to do so. 12 O.S.1961 § 952; Busboom v. Smith, 199 Okl. 688, 191 P.2d 198; Stumpf v. Stumpf, 173 Okl. 1, 46 P.2d 315.

We are of the opinion that the judgment of the trial court for plaintiffs should be, and it is hereby, modified and reduced to the sum of $300.00, and as so modified it is affirmed.

WELCH, DAVISON, HALLEY, and JOHNSON, JJ., concur.

WILLIAMS, C. J., BLACKBIRD, V. C. J., and IRWIN and BERRY, JJ., dissent.

DISSENT: IRWIN, Justice (dissenting). By the specific provisions in the coal mining [**15] lease under consideration, the defendant agreed as follows:

'... '7b Lessee agrees to make fills in the pits dug on said premises on the property line in such manner that fences can be placed thereon and access had to opposite sides of the pits.

'c Lessee agrees to smooth off the top of the spoil banks on the above premises.

'7d Lessee agrees to leave the creek crossing the above premises in such a condition that it will not interfere with the crossings to be made in pits as set out in 7b.

'7f Lessee further agrees to leave no shale or dirt on the high wall of said pits. ...'

[*115] Following the expiration of the lease, plaintiffs made demand upon defendant that it carry out the provisions of the contract and to perform those covenants contained therein.

Defendant admits that it failed to perform its obligations that it agreed and contracted to perform under the lease contract and there is nothing in the record which indicates that defendant could not perform its obligations. Therefore, in my opinion defendant's breach of the contract was wilful and not in good faith.

Although the contract speaks for itself, there were several negotiations between the plaintiffs [**16] and defendant before the contract was executed. Defendant admitted in the trial of the action, that plaintiffs insisted that the above provisions be included in the contract and that they would not agree to the coal mining lease unless the above provisions were included.

In consideration for the lease contract, plaintiffs were to receive a certain amount as royalty for the coal produced and marketed and in addition thereto their land was to be restored as provided in the contract.

Defendant received as consideration for the contract, its proportionate share of the coal produced and marketed and in addition thereto, the right to use plaintiffs' land in the furtherance of its mining operations.

The cost for performing the contract in question could have been reasonably approximated when the contract was negotiated and executed and there are no conditions now existing which could not have been reasonably anticipated by the parties. Therefore, defendant had knowledge, when it prevailed upon the plaintiffs to execute the lease, that the cost of performance might be disproportionate to the value or benefits received by plaintiff for the performance.

Defendant has received its benefits [**17] under the contract and now urges, in substance, that plaintiffs' measure of damages for its failure to perform should be the economic value of performance to the plaintiffs and not the cost of performance.

If a peculiar set of facts should exist where the above rule should be applied as the proper measure of damages, (and in my judgment those facts do not exist in the instant case) before such rule should be applied, consideration should be given to the benefits received or contracted for by the party who asserts the application of the rule.

Defendant did not have the right to mine plaintiffs' coal or to use plaintiffs' property for its mining operations without the consent of plaintiffs. Defendant had knowledge of the benefits that it would receive under the contract and the approximate cost of performing the contract. With this knowledge, it must be presumed that defendant thought that it would be to its economic advantage to enter into the contract with plaintiffs and that it would reap benefits from the contract, or it would have not entered into the contract.

Therefore, if the value of the performance of a contract should be considered in determining the measure of damages [**18] for breach of a contract, the value of the benefits received under the contract by a party who breaches a contract should also be considered. However, in my judgment, to give consideration to either in the instant action, completely rescinds and holds for naught the solemnity of the contract before us and makes an entirely new contract for the parties.

In Goble v. Bell Oil & Gas Co., 97 Okl. 261, 223 P. 371, we held:

'Even though the contract contains harsh and burdensome terms which the court does not in all respects approve, it is the province of the parties in relation to lawful subject matter to fix their rights and obligations, and the court will give the contract effect according to its expressed provisions, unless it be shown by competent evidence proof that the written agreement as executed is the result of fraud, mistake, or accident.'

[*116] In Cities Service Oil Co. v. Geolograph Co. Inc., 208 Okl. 179, 254 P.2d 775, we said:

'While we do not agree that the contract as presently written is an onerous one, we think the short answer is that the folly or wisdom of a contract is not for the court to pass on.'

In Great Western Oil & Gas Company v. Mitchell, Okl., [**19] 326 P.2d 794, we held:

'The law will not make a better contract for parties than they themselves have seen fit to enter into, or alter it for the benefit of one party and to the detriment of the others; the judicial function of a court of law is to enforce a contract as it is written.'

I am mindful of Title 23 O.S.1961 § 96, which provides that no person can recover a greater amount in damages for the breach of an obligation than he could have gained by the full performance thereof on both sides, except in cases not applicable herein. However, in my judgment, the above statutory provision is not applicable here.

In my judgment, we should follow the case of Groves v. John Wunder Company, 205 Minn. 163, 286 N.W. 235, 123 A.L.R. 502, which defendant agrees 'that the fact situation is apparently similar to the one in the case at bar', and where the Supreme Court of Minnesota held:

'The owner's or employer's damages for such a breach (i. e. breach hypothesized in 2d syllabus) are to be measured, not in respect to the value of the land to be improved, but by the reasonable cost of doing that which the contractor promised to do and which he left undone.'

The hypothesized breach referred [**20] to states that where the contractor's breach of a contract is willful, that is, in bad faith, he is not entitled to any benefit of the equitable doctrine of substantial performance.

In the instant action defendant has made no attempt to even substantially perform. The contract in question is not immoral, is not tainted with fraud, and was not entered into through mistake or accident and is not contrary to public policy. It is clear and unambiguous and the parties understood the terms thereof, and the approximate cost of fulfilling the obligations could have been approximately ascertained. There are no conditions existing now which could not have been reasonably anticipated when the contract was negotiated and executed. The defendant could have performed the contract if it desired. It has accepted and reaped the benefits of its contract and now urges that plaintiffs' benefits under the contract be denied. If plaintiffs' benefits are denied, such benefits would inure to the direct benefit of the defendant.

Therefore, in my opinion, the plaintiffs were entitled to specific performance of the contract and since defendant has failed to perform, the proper measure of damages should [**21] be the cost of performance. Any other measure of damage would be holding for naught the express provisions of the contract; would be taking from the plaintiffs the benefits of the contract and placing those benefits in defendant which has failed to perform its obligations; would be granting benefits to defendant without a resulting obligation; and would be completely rescinding the solemn obligation of the contract for the benefit of the defendant to the detriment of the plaintiffs by making an entirely new contract for the parties.

I therefore respectfully dissent to the opinion promulgated by a majority of my associates.
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SUPPLEMENTAL OPINION ON REHEARING

JACKSON, Justice. In a Petition for Rehearing, plaintiffs Peevyhouse have raised certain questions not presented in the original briefs on appeal.

[*117] They insist that the trial court excluded evidence as to the total value of the premises concerned, and, in effect, that they have not had their 'day in court'. This argument arises by reason of the fact that their farm consists not merely of the 60 acres covered by the coal mining lease, but includes other lands as well.

Plaintiffs originally pleaded two causes of action against the defendant mining company. The first one was for damages for breach of contract; the second one was for damages to the water well and home of plaintiffs, because of the use of excessively large charges of dynamite or blasting powder in close proximity to the home and well.

Numbered paragraph 2 of plaintiffs' petition alleges that they own and live upon 60 acres of land which are specifically described. This is the only land described in the petition, and there [**2] is no allegation as to the ownership or leasing of any other lands.

Page 4 of the transcript of evidence reveals that near the beginning of the trial, plaintiff Peevyhouse was asked a question concerning improvements he had made to his property. His answer was 'For one thing I built a new home on the place in 1951, and along about that time I was building a pasture. And I would say ninety percent of this 120 acres is in good grass.' (Emphasis supplied.) Mr. Watts, defense counsel, then objected 'to any testimony about the property, other than the 160 acres'. (It is obvious that he means '60' instead of '160'.) Further proceedings were as follows:

'The Court: The objection will be sustained as to any other part. Go ahead.

'Mr. McCornell (attorney for plaintiffs): Comes now the plaintiff and dismisses the second cause of action without prejudice.'

It thus appears that plaintiffs made no complaint as to the court's exclusion of evidence concerning lands other than the 60 acres described in their petition.

Pages 7 and 8 of the transcript show that later during direct examination of Mr. Peevyhouse, the following occurred:

'Q. (By Mr. McConnell) Now, Mr. Peevyhouse, I ask [**3] you to step down here and I ask you if you are familiar with this sketch or drawing?

'A. Yes. I've got about 40 acres here, and here would be 20, and there would be 20 on this sketch. And I've got leased land lying in here, 80 acres.

'Mr. Watts: If your Honor please, I object to anything except the 60 acres involved in this lawsuit.

'The Court: Sustained.

'Q. (By Mr. McConnell) Will you point out to the jury, the boundary line shown of your property?

'A. That blue is where the water is actually standing at the present time. Up until a short time ago this area here came over that far. And this spring all of it would run, come in here out this way and through here, spreading over this land and all below it. And at the present time this is washed out here.

'Mr. Watts: If your Honor please, I object to that as not the proper measure of damages.

'The Court: The objection will be sustained.'

This testimony of Mr. Peevyhouse is difficult for us to follow, even with the exhibits in the case before us. However, no complaint was made by plaintiffs, or any suggestion that the court was in error in excluding this testimony.

The defendant offered the testimony of five witnesses [**4] in the trial court; four of them testified as to 'diminution in value'. They were not cross examined by plaintiffs.

In their motion for new trial, plaintiffs did not complain that they had been prevented from offering evidence as to the diminution in value of their lands; on the [*118] contrary, they affirmatively complained of the trial court's action in admitting evidence of the defendant on that point.

In the original brief of plaintiffs in error (Peevyhouse) filed in this court there appears the following language at page 4:

'... Near the outset of the trial plaintiffs dismissed their second cause of action without prejudice: further, it was stipulated .... It was further stipulated that the only issue remaining in the lawsuit was the proof and measure of damages to which plaintiffs were entitled ....' (Emphasis supplied.)

In the answer brief of Garland Coal & Mining Co., at page 3, there appears the following language:

'Defendant offered evidence that the total value of the property involved before the mining operation would be $60.00 per acre, and $11.00 per acre after the mining operation (60 acres at $49.00 per acre is $2940.00). Other evidence [**5] was that the property was worth $5.00 to $15.00 per acre after the mining, but before the repairs; and would be worth an increase of $2.00 to $5.00 per acre after the repairs had been made (60 acres at $5.00 per acre is $300.00) (Tr. 96-97, 135, 137-138, 138-141, 143-145, 156, 158).'

At page 18 of the same brief there is another statement to the effect that the 'amount of diminution in value of the land' was $300.00.

About two months after the answer brief was filed in this court, plaintiffs filed a reply brief. The reply brief makes no reference at all to the language of the answer brief above quoted and does not deny that the diminution in value shown by the record amounts to 300.00. On the contrary, it contains the following language at page 5:

'... Plaintiffs in error pointed out in their initial brief that this evidence concerning land values was objectionable as being incompetent and refused to cross-examine or offer rebuttal for the reason that they did not choose to waive their objections to the competency of the evidence by disproving defendant in error's allegations as to land values. We strongly urged at the trial below, and still do, that market value [**6] of the land has no application ....'

Our extended reference to the pleadings, testimony and prior briefs in this case has not been solely for the purpose of showing that plaintiffs failed to complain of the court's rulings. Our purpose, rather, has been to demonstrate the plan and theory upon which plaintiffs tried their case below, and upon which they argued it in the prior briefs on appeal.

The whole record in this case justifies the conclusion that plaintiffs tried their case upon the theory that the 'cost of performance' would be the sole measure of damages and that they would recognize no other. In view of the whole record in this case and the original briefs on appeal, we conclude that they so tried it with notice that defendant would contend for the 'diminution in value' rule. The testimony to which they specifically refer in the petition for rehearing shows that the trial court properly excluded defendant's evidence concerning lands other than the 60 acres described in the petition because such evidence was not within the scope of the pleadings. At no time did plaintiffs ask permission to amend their petition, either with or without prejudice to trial, so as [**7] to describe all of the lands they own or lease, and no evidence was admitted which could broaden the scope of the petition.

Plaintiffs' petition described 60 acres of land only; plaintiffs offered no evidence on the question of 'diminution in value' and objected to similar evidence offered by the defendant; their motion for new trial contained no allegation that they had been prevented from offering evidence on this question; in their reply brief they did not controvert the allegation in defendant's answer brief that the record showed a 'diminution [*119] in value' of only $300.00; and in view of the stipulation they admittedly made in the trial court, their statement in petition for rehearing that the court's instructions on the measure of damages came as a 'complete surprise' and 'did not afford them the opportunity to prepare and introduce evidence under the 'diminution in value' rule' is not supported by the record.

We think plaintiffs' present position is that of a plaintiff in any damage suit who has failed to prove his damages—opposed by a defendant who has proved plaintiff's damages; and that plaintiffs' complaint that the record does not show the total 'diminution [**8] in value' to their lands comes too late. It is well settled that a party will not be permitted to change his theory of the case upon appeal. Knox v. Eason Oil Co., 190 Okl. 627, 126 P.2d 247.

Also, plaintiffs' expressed fear that by introducing evidence on the question of 'diminution in value' they would have waived their objection to similar evidence by defendant was not justified. Vogel v. Fisher et al., 203 Okl. 657, 225 P.2d 346; 53 Am.Jur. Trial, Sec. 144.

It is suggested in a brief of amici curiae that our decision in this case has resulted in an impairment of the obligation of the contract of the parties, in violation of Article 1, Section 10, of the Constitution of the United States, and in that connection the only case cited is Sturges v. Crowninshield, 4 Wheat 122, 17 U.S. 1229, 4 L.Ed. 529 (1819). In their brief, amici curiae quote language from the Lawyer's Edition notes of Mr. Stephen K. Williams, in which he summarized the 'points and authorities' of one of the counsel appearing before the U. S. Supreme Court.

Sturges v. Crowninshield was an early case in which the Supreme Court considered the power of a state to enact bankruptcy laws, and the extent, if any, to [**9] which such power is limited by Article 1, Section 10 of the Constitution. The contracts concerned consisted of promissory notes executed in March, 1811, and the bankruptcy law under which the promisor claimed a discharge was not enacted until April 3, 1811. In a memorable opinion written by Chief Justice Marshall, the court held that insofar as the bankruptcy law purported to discharge the obligations of contracts executed before its enactment, it was unconstitutional and void.

The same situation does not exist here. 23 O.S.1961 §§ 96 and 97, cited in our original opinion, were a part of the Revised Laws of 1910 (R.L.1910) Sections 2889 and 2890) and have been in force in this state, in unchanged form, since that codification was adopted by the legislature in 1911. The lease contract concerned in the case now before us was not executed until 1954.

Nor do we agree that our decision itself (as opposed to the statutes cited therein as controlling) impairs the obligations of the contract concerned. It may be conceded that at one time there was respectable authority for the proposition that the 'contract' clause was violated by a judicial decision which overruled prior decisions, [**10] upon the strength of which contract rights had been acquired. In this connection, it should be noted that our decision overrules no prior holdings of this court upon which the contracting parties could be said to have relied. Even if it did,

'... it is now definitely and authoritatively settled that such prohibition in federal and state constitutions relate to legislative action and not to judicial decisions. Thus, they do not apply to the decision of a state court, where such decision does not expressly, or by necessary implication, give effect to a subsequent law of the state whereby the obligation of the contract is impaired. ...' 16 C.J.S. Constitutional Law § 280.

To the same effect, see 12 Am.Jur. Constitutional Law, Sec. 398.

Our decision herein overrules no prior holdings of this court, and it does not give effect to a subsequent law of this state. It therefore cannot be said to impair the [*120] obligations of the contract of the parties here concerned.

The petition for rehearing is denied.

HALLEY, V. C. J., and WELCH, DAVISON and JOHNSON, JJ., concur.

BLACKBIRD, C. J., and WILLIAMS, IRWIN and BERRY, JJ., dissent.

DISSENTBY: IRWIN

Joseph A. Furlan, Plaintiff, v. Rayan Photo Works, Inc., and Another, Defendants
Municipal Court of New York, Borough of Queens, Third District

171 Misc. 839; 12 N.Y.S.2d 921; 1939 N.Y. Misc. LEXIS 1972

June 9, 1939

PRIOR HISTORY: [***1] 

 

Action for injury to rare photograph of plaintiff's deceased mother, alleged to have been damaged by defendants who were intrusted with it for purposes of reproduction.

DISPOSITION: By reason of the foregoing, this court feels constrained to limit plaintiff's recovery to nominal damages only in the sum of five dollars.

HEADNOTES: 

Damages—nominal damages—injury to rare photograph of plaintiff's deceased mother intrusted to defendants for reproduction—plaintiff not entitled to damages for physical and mental anguish—recovery limited to nominal damages.

SYLLABUS: In an action to recover damages for injury to a rare photograph of the plaintiff's deceased mother, alleged to have been damaged by the defendants who were intrusted with it for the purposes of reproduction, the plaintiff's recovery is limited to nominal damages only in the sum of five dollars. There is no basis for awarding damages for plaintiff's alleged "physical and mental anguish" caused by the negligent mutilation of his mother's picture.

COUNSEL: Peter C. Giambalvo, for the plaintiff.

Joseph Prager, for the defendants.

JUDGES: Pette, J.

OPINIONBY: PETTE

OPINION: [*839]  [**922] 
Plaintiff seeks to recover damages [***2] for injury to a rare photograph of his deceased mother alleged to have been damaged by the defendants who were intrusted with it for the purposes of reproduction.

The individual defendant is a pharmacist who took the order for the enlargement of the photograph by the corporate defendant. The photographic work was done for a stated consideration. When the original picture was returned, plaintiff claims that it had been stained, cracked and otherwise disfigured. By reason thereof, plaintiff claims that he was caused to suffer physical and mental anguish.

Ordinarily, where property is wrongfully damaged through the defendant's negligent acts, the measure of recovery is a just indemnity to the owner for the loss which is the natural, reasonable and proximate result of the act complained of. To arrive at this loss, where the property has a special value to the owner as distinguished from what it can be sold for, an allowance on the former basis must be made... (Starkey v. Kelly, 50 N. Y. 676; Fairfax v. New York Central & H. R. R. R. Co., 73 id. 167; Lake v. Dye, 232 id. 209; Shanfield v. Feiman, 187 N. Y. Supp. 266.)

This rule is frequently applied [***3] as regards wearing apparel, and household furnishings, which have a special value to the owner, as distinguished from their value for sale as old clothing or household [*840] furnishings. [**923] It is not limited, however, to the above class of property, but is also applied in the case of machinery used in a manufacturing plant which has a special value to the owner for use in his business as distinguished from its value for resale as second-hand machinery (Howard v. McDonough, 8 Daly, 365; affd., 77 N. Y. 592), table linens and the like. (Shanfield v. Feiman, 187 N. Y. Supp. 266.) Thus in the case of clothing, the measure of damages was held to be, "The value of the clothing for use by the plaintiff. No other rule would give him compensation for his damages. This rule must be adopted, because such clothing cannot be said to have a market price, and it would not sell for what it was really worth."... (Fairfax v. New York Central & H. R. R. R. Co., 73 N. Y. 167, 172.)
More recently, in Lake v. Dye (232 N. Y. 209), the Court of Appeals held, "Wearing apparel in use, and household goods and effects owned and kept for personal use, are articles [***4] which cannot in any fair sense be said to be marketable, and have a market value, or at least a market value which is fairly indicative of their real value to their owner, and of his loss by being deprived of them."

But this rule of damages was extended no further, the court holding therein (Lake v. Dye, supra) that the recovery could not include, "however, any sentimental or fanciful value he may for any reason place upon it." (Barker v. Lewis Storage & Transfer Co., 78 Conn. 198; 61 A. 363; 3 Ann. Cas. 889; Green v. Boston & L. R. Co., 128 Mass. 221; 1 Sedgwick on Damages [9th ed.], p. 504, §§ 250, 251; 4 Sutherland on Damages [4th ed.], §§ 1109-1117.)

As a basis for estimating the value in such cases, the cost price of the property may be shown and its condition as affected by the use it has received, a due allowance being given for deterioration. (Simpson v. New York, N. H. & H. R. R. Co., 16 Misc. 613, 341; Cohen v. Century Restaurant Co., 191 N. Y. Supp. 379; Jones v. Morgan, 90 N. Y. 11.)

However, the facts presented in the instant case are different in several respects. Plaintiff's rare photograph of his deceased mother [***5] is an article which has sentimental value principally, or pretium affectionis. (2 Sedgwick on Damages [7th ed.], 370; cited by McAdam, J., in May v. Georger, 21 Misc. 622, 626.) One can easily understand and sympathize with plaintiff's emotions as a result of the partial mutilation of his deceased mother's only picture. No greater feelings exist than those between mother and child. Through all ages, the greatest reverence has been exhibited towards mothers in painting and other arts. Thus, the portrait of "Mother" by Whistler, has achieved worldwide fame, being commonly used in advertising "Mother's Day."

 [*841] But, unfortunately, that is the realm of sentiment, and not of law with its practical viewpoint, based upon substantive and procedural requisites.

The prevailing view is that the law does not recognize or make allowance for a purely sentimental value which the property may have. [**924] (Lake v. Dye, supra.) This view has also been upheld in other jurisdictions. (Missouri, K. & T. R. Co. v. Dement, [Tex. Civ. App.] 115 S. W. 635, loss of family portraits and Bible containing family records.) Similarly, in fixing compensation [***6] for land taken by eminent domain, no allowance may be made for any sentimental value which the property may have to the owner. (Matter of Commissioners of State Reservation, 16 Abb. N. C. 395; 37 Hun, 537.)

There is no basis for awarding damages for plaintiff's alleged "physical and mental anguish" caused by the negligent mutilation of his mother's picture. An injury to a person's feeling, independently and alone, apart from corporal or personal injury, is not in any legitimate or juridical sense a natural and proximate consequence of the negligent act. It may be the natural and proximate consequence of a physical injury. (Curtin v. Western Union Telegraph Co., 13 App. Div. 253, 256.) There, it may be interwoven with the corporal injury, which is definite and certain, and it can be measured as a part and parcel of the totality of physical suffering.

"An injury to the feelings, independently and alone, is something too vague to enter into the domain of pecuniary damages; too elusive to be left, in assessing compensation therefor, to the discretion of a jury. The extent and intensity of such injuries depend largely upon individual temperament and physical, mental [***7] and nervous conditions. These conditions are shadowy, unequal and uncertain in the extreme. When they exist, in connection with physical injuries, they can be examined and tested. Existing alone and independently, they are easily simulated and the simulation is hard to detect. ... There is no certain means whereby such mental pain can be fairly and accurately compensated."... (Curtin v. Western Union Telegraph Co., supra; Stahl v. Necker, 184 App. Div. 85; Smith v. Rector of Trinity Church, 140 Misc. 301.)
It has also been held that mental suffering resulting from a breach of contract is not a subject of compensation. (Boyce v. Greeley Square Hotel Co., 228 N. Y. 106, 111.)

By reason of the foregoing, this court feels constrained to limit plaintiff's recovery to nominal damages only in the sum of five dollars. 

HADLEY AND ANOTHER v. BAXENDALE AND OTHERS

[COURT OF EXCHEQUER (Parke, Alderson, Platt and Martin, BB.), February 1, 2, 23, 1854]

[Reported 9 Exch. 341; 23 L.J.Ex. 179; 23 L.T.O.S. 69; 18 Jur. 358;

2 W.R. 302; 2 C.L.R. 517; 156 E.R. 145]

Rule Nisi for a new trial obtained by the defendants on the ground that the jury had been misdirected at the trial.

The first count of the declaration stated that, before and at the time of the making by the defendants of the promises hereinafter mentioned, the plaintiffs [Joseph and Jonah Hadley] carried on the business of millers and mealmen in partnership, and were proprietors and occupiers of the City Steam Mills, Gloucester. They were possessed of a steam-engine by means of which they worked the mills, and therein cleaned corn, ground the same into meal, and dressed the same into flour, sharps, and bran. The crank shaft of the steam-engine was broken, with the result that the engine was prevented from working, and the plaintiffs were desirous of having a new crank shaft made. They had ordered the shaft of W. Joyce & Co., of Greenwich, Kent, who had contracted to make it, but before Messrs. Joyce & Co. could complete the new shaft it was necessary that the broken shaft should be forwarded to their works at Greenwich in order that the new shaft might be made so as to fit the other parts of the engine which were not injured and so that it might be substituted for the broken shaft. The defendants were common carriers of goods and chattels for hire from Gloucester to Greenwich, carrying on business under the name of Pickford & Co. [for which Joseph Baxendale, the London-based managing director, was personally liable], and the plaintiffs, at the request of the defendants, delivered to them as such carriers the broken shaft to be conveyed by the defendants from Gloucester to Messrs. Joyce & Co., at Greenwich for reward to the defendants. The plaintiffs alleged that in consideration thereof the defendants promised to convey the shaft from Gloucester to Greenwich and on the second day after the delivery of the shaft by the plaintiffs to the defendants to deliver it to Messrs. Joyce & Co., but that the defendants did not deliver the shaft to Messrs. Joyce & Co. on the second day, but neglected so to do for the space of seven days after the shaft had been delivered to them. In the second count the plaintiffs alleged that the defendants undertook to deliver the shaft to Messrs. Joyce & Co. within a reasonable time, but had failed to do so. The plaintiffs further said that by reason of the premises, the completing of the new shaft was delayed for five days, with the result that the plaintiffs were prevented from working their steam-mills, and from cleaning corn, and grinding the same into meal, and were unable to supply many of their customers with flour, sharps, and bran during that period, were obliged to buy flour to supply some of their other customers, were deprived of gains and profits which otherwise would have accrued to them, and were unable to employ their workmen to whom they were compelled to pay wages during that period. They claimed £300 damages. The defendants denied liability on the first count, and with regard to the second they paid £25 into court in satisfaction of the plaintiffs' claim under that count.

At the trial before CROMPTON, J., at Gloucester Assizes, it appeared that on May 13 a servant of the plaintiffs, whom they had sent to defendants' office, told the defendants' clerk, who was there, that the mill was stopped and the shaft must be sent immediately, and that, in answer to the inquiry when the shaft would be taken, the defendants' clerk said that if it was sent up by twelve o'clock any day it would be delivered at Greenwich on the following day. On May 14 the shaft was taken to the defendants office before noon, for the purpose of being conveyed to Greenwich, and the sum of £2 4s. was paid for its carriage for the whole distance. At the same time the defendants' clerk was told that a special entry, if required, should be made to hasten its delivery.  The delivery of the shaft at Greenwich was delayed by some neglect; and the consequence was, that the plaintiffs did not receive the new shaft for several days after they would otherwise have done, and the working of their mill was delayed, and they thereby lost the profits they would otherwise have received. The defendants objected that the damage alleged was too remote, and that the defendants were not liable with respect to it. The learned judge left the case generally to the jury, who found a verdict with £25 damages beyond the amount paid into court.

The defendants obtained a rule nisi for a new trial on the ground of misdirection.

Keating and Dowdoswell showed cause against the rule.

Whateley, Willes and Phipson supported the rule.

Cur. adv. vult.

February 28, 1854. ALDERSON, B., delivered the following judgment of the court.—We think that there ought to be a new trial in this case; but, in so doing, we deem it to be expedient and necessary to state explicitly the rule which the judge, at the next trial, ought, in our opinion, to direct the jury to be governed by when they estimate the damages.

It is, indeed, of the last importance that we should do this, for, if the jury are left without any definite rule to guide them, it will, in such cases as these, manifestly lead to the greatest injustice.  The courts have done this on several occasions, and, in Blake v. Midland Rail. Co. (1), the court granted a new trial on this very ground, that the rule had not been definitely laid down to the jury by the learned judge at nisi prius. In Alder v. Keighley (2) POLLOCK, C.B., said (15 M. & W. at p. 120):

"There are certain established rules according to which the jury ought to find, and here there is a clear rule, that the amount which would have been received if the contract had been kept, is the measure of damages if the contract is broken."

We think the proper rule in such a case as the present is this. Where two parties have made a contract which one of them has broken, the damages which the other party ought to receive in respect of such breach of contract should be such as may fairly and reasonably be considered as either arising naturally, i.e., according to the usual course of things, from such breach of contract itself, or such as may reasonably be supposed to have been in the contemplation of both parties at the time they made the contract as the probable result of the breach of it. If special circum​stan​ces under which the contract was actually made were communicated by the plaintiffs to the defendants, and thus known to both parties, the damages resulting from the breach of such a contract which they would reasonably contemplate would be the amount of injury which would ordinarily follow from a breach of contract under the special circumstances so known and communicated. But, on the other hand, if these special circumstances were wholly unknown to the party breaking the contract, he, at the most, could only be supposed to have had in his contemplation the amount of injury which would arise generally, and in the great multitude of cases not affected by any special circumstances, from such a breach of contract. For, had the special circumstances been known, the parties might have specially provided for the breach of contract by special terms as to the damages in that case; and of this advantage it would be very unjust to deprive them. The above principles are those by which we think the jury ought to be guided in estimating the damages arising out of any breach of contract. It is said that other cases, such as breaches of contract in the non-payment of money, or in the not making a good title to land, are to be treated as exceptions from this, and as governed by a conventional rule. But as, in such cases, both parties must be supposed to be cognisant of that well-known rule, these cases may we think, be more properly classed under the rule above enunciated as to cases under known special circumstances, because there both parties may reasonably be presumed to contemplate the estimation of the amount of damages according to the conventional rule. In the present case, if we are to apply the principles above laid down, we find that the only circumstances here commun​icated by the plaintiffs to the defendants at the time the contract was made were that the article to be carried was the broken shaft of a mill and that the plaintiffs were millers of that mill.  But how do these circumstances show reasonably that the profits of the mill must be stopped by an unreasonable delay in the delivery of the broken shaft by the carrier to the third person? Suppose the plaintiffs had another shaft in their possession put up or putting up at the time, and that they only wished to send back the broken shaft to the engineer who made it; it is clear that this would be quite consistent with the above circumstances, and yet the unreasonable delay in the delivery would have no effect upon the intermediate profits of the mill. Or, again, suppose that, at the time of the delivery to the carrier, the machinery of the mill had been in other respects defective, then, also, the same results would follow. Here it is true that the shaft was actually sent back to serve as a model for a new one, that the want of a new one was the only cause of the stoppage of the mill, and that the loss of profit really arose from not sending down the new shaft in proper time, and that this arose from the delay in delivering the broken one to serve as a model. But it is obvious that, in the great multitude of cases of millers sending off broken shafts to third persons by a carrier under ordinary circumstances, such consequences would not, in all probability, have occurred, and these special circumstances were here never communicated by the plaintiffs to the defendants.

It follows, therefore, that the loss of profits here cannot reasonably be considered such a conse​quence of the breach of contract as could have been fairly and reasonably contemplated by both the parties when they made this contract. For such loss would neither have flowed naturally from the breach of this contract in the great multitude of such cases occurring under ordinary circumstances, nor were the special circumstances, which, perhaps, would have made it a reason​able and natural consequence of such breach of contract, communicated to or known by the defendants. The judge ought, therefore, to have told the jury that, upon the facts then before them, they ought not to take the loss of profits into consideration at all in estimating damages.  There must, therefore, be a new trial in this case.

Rule absolute.

Carl PRUTCH and Sam Prutch, Co-Partners, d/b/a Diamond Trading Co., Petitioners, v. FORD MOTOR COMPANY, a corporation, Respondent

No. C-1440

Supreme Court of Colorado

618 P.2d 657; 1980 Colo. LEXIS 751; CCH Prod. Liab. Rep. P8785; 29 U.C.C. Rep. Serv. (Callaghan) 1507

October 20, 1980

PRIOR HISTORY: [**1] 

 

Certiorari to the Colorado Court of Appeals.

DISPOSITION: Judgment Reversed and Cause Remanded with Directions.

COUNSEL: Charles J. Haase, Colorado Springs, Colorado, Attorney for Petitioners.

Shafroth and Toll, P.C., Frank H. Shafroth, Herbert A. Delap, Denver, Colorado, Attorneys for Respondent.

JUDGES: En Banc. Justice Dubofsky does not participate.

OPINIONBY: PER CURIAM

OPINION: [*658] Per Curiam.

Petitioners Carl and Sam Prutch (Prutches) were plaintiffs below. They sued for alleged breaches of express and implied warranties arising out of their purchases of a tractor, plow, disc harrow, and hay baler. The defendants in the lawsuit were the Ford Motor Company (Ford), manufacturer of all four farm implements, and its dealer, Baldridge Implement Company (Baldridge), which had sold the equipment to Prutches.

The first trial ended in a mistrial. At the conclusion of the second trial, the jury rendered a verdict for $60,200 in favor of the plaintiffs against Ford. The jury, however, held Baldridge not liable.

Ford appealed. The court of appeals overturned the jury verdict and remanded the case for a third trial. Prutch v. Ford Motor Co., 40 Colo. App. 129, 574 P.2d 102 (1977). The court of appeals [**2] ruled that the plaintiffs had the burden of proving (1) the particular items of equipment which caused the specific damages, (2) that each item found defective was defective when it left the manufacturer's control, and (3) that the plaintiffs gave the manufacturer timely, direct [*659] notice of the claimed breach of warranty. We granted certiorari and now reverse the court of appeals' decision and reinstate the jury verdict.

 n1 

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n1 An opinion in this case was written by Justice Carrigan for the Colorado Supreme Court and was issued on September 24, 1979. That opinion was withdrawn after motion for rehearing was granted. The former opinion can be found in The Colorado Lawyer for November 1979, Vol. 8, No. 11 at 2320.

 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

The facts are summarized in the opinion of the court of appeals.

 

I. Unnecessary to Detail Which Implement Caused Which Damages.
The plaintiffs' claim for damages was based upon the contention that the failure of the Ford implements to comply with warranties adversely affected the [**3] crops which were produced or harvested by use of those implements in the year of the sale.

All of the allegedly defective farm implements were manufactured by Ford. The jury was not instructed to specify which piece of equipment accounted for any particular item or amount of the lump sum damages awarded. Although the trial judge concluded that there was no evidence to support a finding that the plow was defective, he refused to direct a verdict or explicitly instruct the jury to that effect.

Ford contends that, since the jury's verdict does not reveal which specific items of the plaintiffs' damages were caused by each defective implement, it is possible that the jury improperly attributed some of the damages to the plow which was not found defective. A review of the jury instructions, however, reveals that the plow was not included as a possible subject of breach of warranty by Ford or a possible cause of damages recoverable from Ford. Rather, the jury was instructed to consider only the tractor, disc, and baler in determining Ford's breach of warranty, and damages. n2 Therefore, the jury could not have founded its verdict upon any defect in the plow. To do so it would have [**4] had to disregard the jury instructions, and there is nothing in the record to justify an inference that it did so.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n2 The plow was mentioned in the general description of the plaintiffs' claims, instruction 1, and in the elements of the breach of implied warranty of merchantability claim against Baldridge, instruction 10. The elements of the breach of warranty claims against Ford are set forth in instructions 8 and 9, which make no mention of the plow. Ford made no objection to any of the instructions, except the parts of instructions 8 and 9 dealing with notice to Ford. That subject is treated in part II of this opinion. Ford tendered an instruction identical to instruction 10, containing reference to the plow.

 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

While it is correct that all of the implements were not used to produce all of the crops, the court's instructions required the jury to predicate each component of damages on a breach of warranty as to the tractor, the disc, or the baler. The jury was directed that it was necessary that any damages [**5] awarded must have been proximately caused by a breach of warranty by Ford with respect to at least one of those farm implements. We presume that the jury understood and followed those instructions... See People v. Corbett, 199 Colo. 490, 611 P.2d 965 (1980); People v. Sepeda, 196 Colo. 13, 581 P.2d 723 (1978).
No useful purpose would have been served by requiring the jury to apportion the damages to the particular piece of equipment or combination of pieces of equipment which caused them. There was adequate evidence that all the damages were caused by defects in the tractor, the disc, or the baler, all of which were Ford implements. Moreover, Ford did not request that the jury be required to apportion the damages. We conclude that the instructions were adequate to assure that the damages awarded by the jury were proximately caused by breaches of warranty by Ford.

 

II. Allocating the Burden of Proof.
The court of appeals imposed upon the plaintiffs the burden of proving that the farm equipment was defective when it left the warrantor's (Ford's) control, i.e., [*660] before it came into the custody of Baldridge or any intermediate shipper.

In our view, [**6] this burden of proof—when applied to a transaction between a typical consumer and a franchised dealer for a remote manufacturer—reflects unrealistic expectations. Unlike conditions in less complex times, today's typical consumer has no means of discovering whether the product of a remote manufacturer was defective when it left the factory, or at what point in the multi-step manufacturing-delivery process the defect was introduced. At best the ordinary buyer is able to become aware only after delivery to the buyer that the product is defective... See generally Morrow v. New Moon Homes, Inc., 548 P.2d 279, 289 (Ala. 1976); Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960); Kassab v. Central Soya, 432 Pa. 217, 246 A.2d 848, 853 (1968).
To impose an impossible or unreasonably onerous burden of proof is to deny many consumers a meaningful remedy. Thus, a plaintiff's burden should be no more than to establish that the defect arose in the course of manufacture-distribution and before the plaintiff purchased the item. n3 A plaintiff who claims breach of warranty, therefore, should be able to satisfy the burden of proof by evidence that at the time [**7] of purchase or acquisition the product was flawed in a manner constituting a breach of warranty, and damages resulted... See 2 Frumer and Friedman, Products Liability, § 16A(4)(e)(iii) at 117.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n3 The court of appeals of Washington adopted this position in Curtiss v. YMCA, 7 Wash. App. 98, 498 P.2d 330 (1972), and in the supplemental opinion and order denying petition for rehearing, 7 Wash. App. 451, 499 P.2d 915 (1972). However, in affirming this decision, in Curtiss v. YMCA, 82 Wash. 2d 455, 511 P.2d 991 (1973), the Washington supreme court majority ruled that a plaintiff has the burden of proof that the product was in a defective condition at the time it left the hands of the warranting seller. The majority found this burden to have been carried as a matter of law.

 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -
Manufacturers, distributors, and sellers in the chain usually have greater access to information identifying a defect's source than does the buyer. Moreover, they are in a position to protect themselves against losses from conduct [**8] of another in the chain, as by "hold harmless" and indemnity agreements or other contractual arrangements. [FN]

[FN: An analogous problem and solution have arisen in the area of negligence. If there are multiple defendants and the evidence supports a reasonable inference that the negligence of one (but not all) of the defendants caused the injury, the plaintiff would be in a hopeless position if required to show which defendant was negligent. The California supreme court provided an escape from that quandary by applying res ipsa loquitur to permit the plaintiff to proceed past a nonsuit. Despite the plaintiff's lack of affirmative evidence pointing to any particular defendant, the plaintiff, through res ipsa loquitur, may establish a prima facie case. Each defendant, in turn, is then required to come forth with evidence that he or she was not in fact negligent. Ybarra v. Spangard, 25 Cal. 2d 486, 154 P.2d 687, 689 (1944)... Accord, Becker v. American Airlines, 200 F. Supp. 839 (S.D. N.Y.1961); Nichols v. Nold, 174 Kan. 613, 258 P.2d 317 (1953).]

 n4 

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n4  

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - - [**9] 

Injustice would result from denying a claim for relief for breach of warranty when one of several defendants clearly was responsible for the defect giving rise to the breach, but the plaintiff cannot prove which one. Procedural rules governing burden of proof and burden of going forward with the evidence are intended to facilitate the truth-seeking process of trial, and thus to facilitate justice. Requiring each defendant in the chain of distribution to show that the product was not defective when it left its control imposes no unreasonable burden on defendants. Such a procedure simply redistributes the burden to those who have superior knowledge of the truth and better access to evidence.

We conclude that the plaintiffs' burden is limited to showing that a defect existed at the time the farm implement in question first came into the plaintiffs' possession. The evidence was more than adequate to satisfy that burden.

 

III. The Notice Requirement.
Although the plaintiffs had promptly given Baldridge effective notice of the claimed breaches, and Baldridge in turn had [*661] immediately notified Ford, the court of appeals' opinion could be construed as holding that [**10] such indirect actual notice is insufficient and as requiring direct notice from ultimate consumer to remote manufacturer. We disagree. Our review of the purpose of the notice requirement, and of the evidence of actual notice in this case, leads us to conclude that the court of appeals erred in stating too stringent a notice requirement.

The UCC [Uniform Commercial Code] requires that in circumstances such as here presented "the buyer must within a reasonable time after he discovers or should have discovered any breach, notify the seller of breach or be barred from any remedy..." Section 4-2-607(3)(a), C.R.S. 1973 (emphasis added).

The plaintiffs, upon encountering problems with the newly-purchased equipment, immediately notified Baldridge, the seller. Baldridge, in turn, promptly advised Ford of the problem, and Ford dispatched a service representative who arrived to work on the equipment within a few days after it had been delivered. Surely formal notice communicated directly from the buyers to Ford could have accomplished no more. See generally White and Summers, Uniform Commercial Code, § 11-9 at 347 (1972).

In the law governing breach of warranty, the notice requirement n5 [**11] serves three useful purposes. First, notice provides the seller a chance to correct any defect. Rich's Restaurant, Inc. v. McFann Enterprises, Inc., 39 Colo. App. 545, 546, 570 P.2d 1305, 1306 (1977). Second, notice affords the seller an opportunity to prepare for negotiation and litigation. Third, notice provides the seller a safeguard against stale claims being asserted after it is too late for the manufacturer or seller to investigate them. White and Summers, Uniform Commercial Code, § 11-9 at 344 (1972).

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n5 Section 4-2-607(3)(a), C.R.S. 1973.

 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

Here Ford received from its dealer prompt, actual notice of the machinery's malfunction and almost immediately had an opportunity to repair the equipment. In these circumstances it is clear that the purposes of notice have been fulfilled. Indeed, it is highly unlikely that those purposes could have been more thoroughly or satisfactorily met by delivery of formal notice directly from the plaintiffs to the manufacturer.

 n6 

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -

n6 UCC § 2-607, comment 4, makes clear that, where notice is given, no formal requisites must be met. It is sufficient if the notice lets "the seller know that the transaction is still troublesome and must be watched." A leading text states that "a scribbled note on a bit of toilet paper will do . . . ." White and Summers, Uniform Commercial Code, § 11-9 at 347 (1972).

 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - - [**12] 

The court of appeals noted a split of authority whether notice of a breach of warranty must be given to a remote manufacturer in all cases... Prutch v. Ford Motor Co., supra 40 Colo. App. 129, 134, 574 P.2d 102, 106. Because such notice was given here, and because the answer may not be the same in all factual contexts, we do not pursue that question further... See generally Greenman v. Yuba Power Products, Inc., 59 Cal. 2d 57, 377 P.2d 897, 899, 27 Cal. Rptr. 697 (1962); Tomczuk v. Town of Cheshire, 26 Conn. Sup. 219, 217 A.2d 71, 73 (1965); Prosser, Torts, § 97 at 655 (4th ed. 1971); White and Summers, Uniform Commercial Code, § 11-9 at 343 (1972); James, Products Liability, 34 Tex. L. Rev. 192, 196 (1955); Prosser, The Assault Upon the Citadel (Strict Liability to the Consumer), 69 Yale L.J. 1099, 1130 (1960). When, as here, the purposes of the notice requirement have been fully served by actual notice, the notice provision should not operate as a technical procedural barrier to deny claimants the opportunity to litigate the case on the merits.

 

IV. Consequential Damages.
Ford contends that it cannot be charged with the crop damages incurred [**13] by the Prutches. Colorado law authorizes consequential damages for "any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which [*662] could not reasonably be prevented by cover or otherwise." Section 4-2-715(2)(a), C.R.S. 1973. The court of appeals noted that the Colorado statutory scheme rejects the "tacit agreement" test that would permit consequential damages only if the seller specifically contemplated or actually assumed the risk of such damages. Id., official comment 2. Rather, as the court of appeals observed, recovery of consequential damages is determined by the test of "foreseeability" of consequences.

Ford would have us construe "foreseeability" to generate liability only if a manufacturer had some prior actual knowledge as a basis for anticipating damage. But the defendant, in trying to add the ingredient of "prior knowledge" to the "foreseeability" concept, confuses "foreseeable" with "actually foreseen." A standard that would require actual "prior knowledge" by the defendant would impose liability only upon proof that the defendant actually foresaw consequential damages. [**14] Such a test would be excessively restrictive. The statutory "reason to know" standard, in our view, triggers liability for consequences that may not have been actually foreseen but which were foreseeable.

A manufacturer knowing that its products will be used for crop production reasonably can be expected to foresee that defects in those products may cause crop losses. Lewis v. Mobil Oil Corp., 438 F.2d 500, 510 (8th Cir. 1971). In such circumstances, therefore, the manufacturer should not escape liability by arguing that it did not actually foresee probable consequences which it should have foreseen.

Ford also seeks to avoid liability for consequential damages by claiming that the plaintiffs' own actions increased their losses and thus became an intervening cause of damages. The defendant correctly states the rule that consequential damages created by a buyer's use of the product after discovery of the defect may not be recovered in a breach of warranty action... R.I. Lampus Co. v. Neville Cement Products, 232 P. Super. 242, 336 A.2d 397, 16 U.C.C. Rptr. 996, 1010 (1975); General Instrument Corp. v. Pennsylvania Pressed Metals, 366 F. Supp. 139, 149 (M.D. Pa. 1973); [**15] Michigan Sugar Co. v. Jebavy Sorenson Orchard Co., 66 Mich. App. 642, 239 N.W.2d 693, 695 (1976). But unlike the facts in the cases the defendant has cited, Ford's failure to provide the Prutches properly functioning equipment left them a narrow range of alternatives. The plaintiffs' only choice was between reduced crops and no crops at all. Contrary to Ford's contention, the record does not support a conclusion that the plaintiffs could have mitigated their damages further by shifting the onion crop to lands prepared for planting by use of the Prutches' old John Deere equipment, and planting vegetables for which proper seedbed preparation is less critical on the lands prepared by use of the Ford implements.

The plaintiffs, in deciding to continue farming with the knowledge that their Ford equipment might continue to malfunction, actually mitigated their losses. This they were required by statute to do. Section 4-2-715(2)(a), C.R.S. 1973. Their decision to try to produce at least part of a normal crop, rather than no crop at all, was required by their "duty to lessen, rather than increase," their damages... Roberts v. Lehl, 27 Colo. App. 351, 356, 149 P. 851 (1915).
 

V. [**16] Inconsistent Verdicts.
Ford claims that, since the same theories of breach of warranty applied both to Ford and Baldridge, since evidence was admitted against both at trial, and since no crossclaims were filed between them, the jury's verdicts for Baldridge and against Ford were inconsistent. The defendant contends that such inconsistent verdicts reflect a failure by the jury to follow the instructions.

Ford's contentions, however, amount to little more than speculation. Among other possible reasons for the jury's verdicts are that Baldridge claimed to be following Ford's instructions, that Ford and Baldridge furnished separate (although similar) warranties, and that different instructions [*663] were given by the trial court for establishing liability for the two defendants.

 

VI. Evidentiary Rulings.
We have considered the various allegations of error in rulings on evidence. While the rulings in this long and hotly contested case may not have been perfect in all respects, we are satisfied that any evidence improperly received was either cumulative or otherwise nonprejudicial to Ford. Indeed, several of Ford's most vigorously asserted objections are directed [**17] to corroborative evidence of money received by the plaintiffs for crops raised and sold in mitigation of damages. Furthermore, we are satisfied that no material evidence offered by Ford was improperly excluded. We find Ford's other allegations of error to be without merit.

 

VII. Conclusion.
The judgment of the court of appeals is reversed and the cause is remanded with directions that it be returned to the district court for reinstatement of the jury verdict.

Dubofsky does not participate. 
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SUBSEQUENT HISTORY: [***1] 

Hearing in Bank denied.

PRIOR HISTORY: 

 

Appeal from a judgment of the Superior Court of the city and county of San Francisco, and from an order refusing a new trial.

DISPOSITION: Judgment and order affirmed.

SYLLABUS: Action to enforce a contract. The facts are sufficiently stated in the opinion of the court.

COUNSEL: Gunnison & Booth, and Charles F. Hanlon, for Appellant.

The actual damage that would have resulted from a breach of the contract by the plaintiff was impossible to be determined. Consequently, the parties had a right to agree upon a definite sum as liquidated damages. (Civil Code, § 1671; Fletcher v. Dyche, 2 T. R. 32; Huband v. Grattan, 1 Al. & N. 389; Pettis v. Bloomer, 21 How. Pr. 317; Pearson v. Williams, 24 Wend. 245; Smith v. Smith, 4 Wend. 468; Cothad v. Talmage, 9 N. Y. 551; Bagley v. Peddie, 16 N. Y. 469; Streeter v. Rush, 25 Cal. 71; Green v. Price, 13 M. & W. 696; Hosmer v. True, 19 Barb. 106; Mundy v. Culver, 18 Barb. 336; Knapp v. Maltby, 13 Wend. 587; Coffee v. Meiggs, 9 Cal. 363; People v. Love, 19 Cal. 677; Holmes v. Holmes, 12 Barb. 147; [***2] Dakin v. Williams, 17 Wend. 447.) If the intention of the parties is to assess the amount, the mere use of the word "penalty" is no obstruction to the enforcement of the obligation. (2 Greenl. Ev., §§ 257, 259; People v. Love, 19 Cal. 677; Tayloe v. Sandiford, 7 Wheat. 13.)

A. N. Drown, for Respondents.

The forfeiture of ten dollars a day is merely a penalty, and not a provision for liquidated damages. (1 Sutherland on Damages, 480; White v. Arlith, 1 Bond, 319; Myers v. Hart, 40 Mich. 517; Robeson v. Whiteside, 16 S. & R. 320.) The actual damages are not impracticable, or extremely difficult to fix. (Nash v. Hermosella, 9 Cal. 584; Van Buren v. Digges, 11 How. 461; Malone v. Hawley, 46 Cal. 409.) The expressed intention of the parties determines the sum as a penalty, and not as liquidated damages. (White v. Arleth, 1 Bond. 325; Esmona v. Van Benschoten, 12 Barb. 375; Van Buren v. Digges, 11 How. 461; Stearns v. Barrett, 1 Pick. 443; Salters v. Ralph, 15 Abb. Pr. 273; Colwell v. Lawrence, 38 N. Y. 71.)

JUDGES: Myrick, J. Sharpstein, J., and Thornton, J., concurred.

OPINION BY: [***3] MYRICK

OPINION: [*537]  [**417] The question involved in this appeal is, whether a sum named in a contract as a forfeiture is to be regarded as liquidated damages or as a penalty.

The plaintiffs and defendant executed a written contract, by which the plaintiffs were to furnish and complete certain improvements on the cemetery lot of defendant in a cemetery in San Francisco, viz: grading, brick-work, stone-work, monument, sarcophagus, etc., in which lot the remains of defendant's deceased husband had been interred. The monument was to be of the best article of hard Ravaccioni Italian marble. The amount to be paid for the whole was $18,788, four installments [*538] of $1,725 each, to be paid as the work progressed to the point of being ready for the reception of the monument, and the balance, $11,887, on the completion of the whole. The contract contained the following clause:

"All the work, with the exception of monument, to be completed within four months from date of contract, and the balance in twelve months from the date of this contract, under forfeiture of ten dollars per day for each and every day beyond the stated time for completion."

The monument was procured [***4] in Italy, but was delayed nearly two years in reaching the point of destination for the following reason: The monument was of four large blocks of marble; one of them was of the weight of twenty tons. The marble was transported from the quarry to a seaport in Italy for shipment, and was there delayed waiting for a vessel. As one of the plaintiffs testified: "We had to wait until we got a ship; we got the Ottilio; it was the first vessel that left there for two years for this port. Owing to the size of the blocks, the only way to bring them here was by ships directly from Italy; the largest block would not have been allowed on a railroad car."

As soon as the marble reached San Francisco it was set up, and everything was according to the contract, without question being made, except as to the matter of time; that was the only point of controversy.

The plaintiffs claim that the defendant is indebted to them in the sum of $11,887, with interest from the day of the completion of [**418] the monument, and that the sum of ten dollars per day, mentioned in the contract as a forfeiture, is a penalty, and not matter of defense or set-off, without proof of actual damage; while defendant [***5] claims that the said sum of ten dollars per day is to be taken as liquidated damages; and the same amounting to $7,820, is to be deducted from the sum of $11,887, leaving defendant indebted in the sum of $4,067 only.

There is no doubt that parties to a contract may agree upon the amount which shall constitute the damage for its breach. It is declared in section 3301, Civil Code, that "no damages can be recovered for a breach of contract which are not clearly ascertainable in both their nature and origin"; but section 1671 of the same code declares that "the parties to a contract [*539] may agree therein upon an amount which shall be presumed to be the amount of damages sustained by a breach thereof, when, from the nature of the case, it would be impracticable, or extremely difficult, to fix the actual damage." When parties have endeavored to contract with reference to damages—when they have explicitly declared that a sum named by them shall be taken as stipulated damages—it may be that such declaration would be taken as conclusive, and that courts would not attempt to relieve the losing party from his unfortunate or ill-advised engagement. But where it appears on the [***6] face of the contract that the sum named was intended by the parties to be considered as a penalty—a spur—courts will not enforce another construction, especially when the result would be the payment of a sum largely disproportionate to any reasonable idea of actual damage. The contract reads, "under forfeiture of ten dollars per day for each and every day beyond the stated time for completion." The general rule is, that damages are and ought to be purely compensatory; they should be commensurate with the injury, neither more nor less. There is nothing in this case to indicate that the defendant has suffered any actual damage which can be measured or compensated by money. It is true, she had the right to contract to have the monument erected in memory of her deceased husband, and to have it at a certain time; and possibly the agreement might have been so drawn that her disappointment should have received adequate compensation; but referring to the words used by the parties, we are not prepared to say that either had thought of compensation, as such. The word "forfeiture" is the equivalent of the word "penalty"; it imports a penalty. (Van Buren v. Digges, 11 How. U.S. [***7] 461; Stearns v. Barrett, 1 Pick. 443: Salters v. Ralph, 15 Abb. Pr. 273.)

It has been held that in an agreement to convey land, and on default to pay a certain sum of money, or where the contractor agreed to do certain work, with a provision to pay a certain sum for each day's delay beyond the day fixed, or an agreement not to carry on a certain business at a named place, with a promise to pay a sum in case of violation of the agreement (Streeter v. Rush, 25 Cal. 71), if it appears that the parties intended the sum named to be considered liquidated damages, [*540] courts will not interfere with the contract, even [**419] if it might seem to have been an improvident agreement. But where it appears that the parties intended the sum named to be a forfeiture or penalty, it has been generally held that the party in whose favor the penalty or forfeiture exists must prove his damage.

In the case before us, there is no claim of special damage; it might have been quite difficult for the defendant to show any damage of a pecuniary nature, for the non-completion of the monument at the time specified, though its completion might have been of great comfort and [***8] consolation to her affectionate remembrance.

Upon the subject of liquidated damages and a penalty, we quote from 1 Sutherland on Damages, 480, as a clear statement of the result of the various decisions:

"The intention of parties on this subject, under the artificial rules that have been adopted, is determined by every latitudinary construction. To be potential and controlling, that a stated sum is liquidated damage, that sum must be fixed as the basis of compensation, and substantially limited to it; for just compensation is recognized as the universal measure of damages not punitory: parties may liquidate the amount by previous agreement. But when a stipulated sum is evidently not based on that principle, the intention to liquidate damages will either be found not to exist, or will be disregarded, and the stated sum treated as a penalty. Contracts are not made to be broken; and hence, when parties provide for consequences of a breach, they proceed with less caution than if that event was certain, and they were fixing a sum actually to be paid. The intention in all such cases is material; but to prevent a stated sum from being treated as a penalty, the intention should be apparent [***9] to liquidate damages in the sense of making just compensation: it is not enough that the parties express the intention that the stated sum shall be paid in case of a violation of the contract. A penalty is not converted into liquidated damages by the intention that it be paid; it is intrinsically a different thing, and the intention that it be paid cannot alter its nature. A bond, literally construed, imports an intention that the penalty shall be paid, if there be default in the performance of the condition; and formerly that was the legal effect. Courts of law, [*541] now, however, administer the same equity to relieve from penalties in other forms of contracts as from those in bonds. The evidence of an intention to measure the damages, therefore, is seldom satisfactory, when the amount stated varies materially from a just estimate of the actual loss finally sustained."

For these reasons, we are of opinion that the sum named is to be regarded as a penalty, and that the plaintiffs were entitled to recover the whole of the balance unpaid.

Judgment and order affirmed. 

WISE, TRUSTEE IN BANKRUPTCY OF STANNARD, v. UNITED STATES
No. 214

SUPREME COURT OF THE UNITED STATES

249 U.S. 361; 39 S. Ct. 303; 63 L. Ed. 647; 1919 U.S. LEXIS 2134

Argued March 11, 1919 

March 31, 1919

PRIOR HISTORY: 

APPEAL FROM THE COURT OF CLAIMS

LEXIS HEADNOTES - Classified to U.S. Digest Lawyers' Edition: 

 

 

Damages—liquidated or penalty. —

 

Headnote:

Courts will endeavor by a construction of the agreement which the parties have made to ascertain what their intention was when they inserted a stipulation for payment of a designated sum or upon a designated basis for a breach of a covenant of their contract, precisely as they seek for the intention of the parties in other respects, and if that intention is clearly ascertainable from the writing, effect will be given to the provision as freely as to any other, where the damages are uncertain in nature or amount, or are difficult of ascertainment, or where the amount stipulated for is not so extravagant or disproportionate to the amount of property loss as to show that compensation was not the object aimed at, or as to imply fraud, mistake, circumvention, or oppression.

[For other cases, see Damages, V. in Digest Sup. Ct. 1908.]

 

 

Damages—stipulated or penalty. —

 

Headnote:

A provision in a contract for the erection of two laboratory buildings for the Department of Agriculture at a cost of more than $1,000,000, that time is of the essence of the contract, and that, in view of the difficulty of estimating with exactness the damages which will result from delay in the completion of the work, the parties have computed, estimated, and agreed upon, as liquidated damages, the sum of $200 for each day's delay, will be construed and enforced as a stipulation for liquidated damages, the result of a genuine pre-estimate of the anticipated loss, although such stipulation is for a single sum in damages, and the contract calls for the erection of two buildings, there being nothing to indicate that the parties did not take into consideration the prospect that one building might be completed in time, and the other not, adopting the stipulated sum with reference to the probability of such a result.

[For other cases, see Damages, V. in Digest Sup. Ct. 1908.]

SYLLABUS: In a contract for the construction of two government laboratory buildings, it was provided that, in case the completion of the work should be delayed beyond a period allowed, the United States, in view of the difficulty of estimating the resulting damages with exactness, and for the cost of extra inspection and rents, salaries and other expenses that would be entailed, might deduct $200 for each day of delay, until the work should be completed, not as a penalty, but as liquidated damages, computed, estimated and agreed upon. There was such delay, as to both buildings, that the amount, thus computed, exceeded $20,000.  Held, that the fact that the amount specified was to be the same whether both buildings were delayed or only one was not a sufficient reason for considering it a penalty, nor was there other ground for not giving effect to the agreement as a genuine pre-estimate of loss. P. 364. Sun Printing & Publishing Association v. Moore, 183 U.S. 642.

Whether a party should be relieved from a plain stipulation for liquidated damages upon the ground that a penalty was really intended, will depend upon the facts of the case and not upon a conjectural situation that might have arisen under the contract. Id.
52 Ct. Clms. 400, affirmed.

THE case is stated in the opinion.

COUNSEL: Mr. William B. King, with whom Mr. George A. King and Mr. William E. Harvey were on the brief, for appellant:

Whether a contract provides for a penalty or liquidated damages is to be decided by considering the essential nature of the deduction provided for and not by the name given to it by the parties. Sun Printing Association v. Moore, 183 U.S. 642; United States v. Bethlehem Steel Co., 205 U.S. 105; District of Columbia v. Harlan & Hollingsworth, 30 App. D.C. 270, 279; McCall v. Deuchler, 174 Fed. Rep. 133, 134; Chicago, Burlington & Quincy R.R. Co. v. Dockery, 195 Fed. Rep. 221.

Liquidation of damages necessarily implies a genuine purpose to make a pre-estimate of damages in the light of all conditions shown upon the face of the contract. United States v. United States Fidelity & Guaranty Co., 151 Fed. Rep. 534, 536; Clydebank Engineering Co. v. Don Jose Ramos, [1905] L.R. App. Cas. 6; Mt. Airy Milling Co. v. Runkles, 118 Maryland, 371, 377.

There is no liquidation of damages here because the contract purports to liquidate damages at the same sum for two necessarily different conditions of damage. Raymond v. Edelbrock, 15 N. Dak. 231, 236; Curry v. Larer, 7 Pa. St. 470; Bignall v. Gould, 119 U.S. 495; In re Newman, L.R. 4 Ch. D. 724, 731; Kemble v. Farren, 6 Bing. 141; Astley v. Weldon, 2 Bos. & Pull. 346, 353; Price v. Green, 16 M. & W. 346; Willson v. Love, [1896] L.R. 1 Q.B. 626; Union Pacific R.R. Co. v. Mitchell-Crittenden Tie Co., 190 Fed. Rep. 544; Chicago, Burlington & Quincy R.R. Co. v. Dockery, Supra, 224; O'Brien v. Illinois Surety Co., 203 Fed. Rep. 436, 438; Northwestern Terra Cotta Co. v. Caldwell, 234 Fed. Rep. 491; Watt's Executors v. Sheppard, 2 Alabama, 425, 445; Mt. Airy Milling Co. v. Runkles, supra; Palestine Ice Co. v. Connally, 148 S.W. Rep. 1109.

It is no answer to say that in this case the contractor defaulted on both buildings and now can not complain because he is obliged to pay the liquidated damages agreed upon for such default. The contractor might have defaulted upon only one building and the same liquidated damages would have been claimed because of the failure in respect to only one of the divisible halves of the contract. A contract must be interpreted by what it means, when made, and by the possibilities of the future, not by the particular state of facts which actually results. The "nature of the writings" (quoting the term used in 183 U.S. 645) is the guide for the interpretation of a contract, not its outcome. Van Buren v. Digges, 11 How. 461, 477; Steer v. Brown, 106 Ill. App. 361, 364.

Mr. Assistant Attorney General Brown, with whom Mr. Leonard Zeisler was on the brief, for the United States.

JUDGES: White, McKenna, Holmes, Day, Van Devanter, Pitney, McReynolds, Brandeis, Clarke

OPINIONBY: CLARKE

OPINION: [*363]  [**303]  [***648] MR. JUSTICE CLARKE delivered the opinion of the court.

In December, 1904, Stannard, represented in this case by his Trustee in Bankruptcy, contracted with the United States to erect two laboratory buildings for the Department of Agriculture, in the city of Washington, D.C., [**304] for $1,171,000. The buildings were both to be completed in thirty months and for a delay of 101 days beyond the contract period the Government deducted from the contract price $200 a day, the amount stipulated in the contract as liquidated damages, a total of $20,200, and the claim made in this court is for the recovery of that amount.

The Court of Claims dismissed the petition and the case is here on appeal.

The contract was in writing and the specifications, which the contractor had before him when bidding, were made a part of it. These specifications contain the following:

"11. Each bidder must submit his proposal with the distinct understanding [***649] that, in case of its acceptance, time for the completion of the work shall be considered as [*364] of the essence of the contract, and that for the cost of all extra inspection and for all amounts paid for rents, salaries, and other expenses entailed upon the United States by delay in completing the contract, the United States shall be entitled to the fixed sum of $200, as liquidated damages, computed, estimated, and agreed upon, for each and every day's delay not caused by the United States."

The provision of the contract upon the subject is:

"3. To complete the said work in all its parts within thirty months from the date of the receipt of the notice referred to in subdivision 2 hereof. Time is to be considered as of the essence of the contract, and in case the completion of said work shall be delayed beyond said period, the party of the second part may, in view of the difficulty of estimating with exactness the damages which will result, deduct as liquidated damages, and not as a penalty, the sum of two hundred dollars ($200.00) for each and every day during the continuance of such delay and until such work shall be completed, and such deductions may be made from time to time, from any payment due hereunder."

There is no dispute as to the extent of the delay and the sole contention of the appellant is that, because a single sum in damages is stipulated for, without regard to whether the completion of one or both buildings should be delayed, and because the damage to the Government would probably be less in amount if one were completed on time and the other not, than if the completion of both were delayed, the provision of the contract with respect to liquidated damages cannot be considered the result of a genuine pre-estimate of the loss which would be caused by the delay but must be regarded as a penalty which requires proof of damage in any amount to be deducted.

If it were not for the earnestness with which this claim [*365] is presented we should content ourselves with the observation that as there was delay in the completion of both buildings, the case falls literally within the terms of the contract of the parties and that a court will refuse to imagine a different state of facts than that before it for the purpose of obtaining a basis for modifying a written agreement, which evidently was entered into with great deliberation.

The subject of the interpretation of provisions for liquidated damages in contracts, as contradistinguished from such as provide for penalties, was elaborately and comprehensively considered by this court in Sun Printing & Publishing Association v. Moore, 183 U.S. 642, applied in United States v. Bethlehem Steel Co., 205 U.S. 105, and the result of the modern decisions was determined to be that in such cases courts will endeavor, by a construction of the agreement which the parties have made, to ascertain what their intention was when they inserted such a stipulation for payment, of a designated sum or upon a designated basis, for a breach of a covenant of their contract, precisely as they seek for the intention of the parties in other respects. When that intention is clearly ascertainable from the writing, effect will be given to the provision, as freely as to any other, where the damages are uncertain in nature or amount or are difficult of ascertainment or where the amount stipulated for is not so extravagant, or disproportionate to the amount of property loss, as to show that compensation was not the object aimed at or as to imply fraud, mistake, circumvention or oppression. There is no sound reason why persons competent and free to contract may not agree upon this subject as fully as upon any other, or why their agreement, when fairly and understandingly entered into with a view to just compensation for the anticipated loss, should not be enforced.

There are, no doubt, decided cases which tend to support [*366] the contention advanced by appellant, but these decisions were, for the most part, rendered at a time when courts were disposed to look upon such provisions in contracts with disfavor and to construe them strictly, if not astutely, in order that damages, even though termed liquidated, might be treated as penalties, so that only such loss as could be definitely proved could be recovered. The later rule, however, is to look with candor, if not with favor, upon such provisions in contracts when deliberately entered into between parties who have equality of opportunity for understanding and insisting upon their rights, as promoting prompt performance of contracts and because adjusting in advance, and amicably, matters the settlement of which through courts would often involve difficulty, uncertainty, delay and expense.

The result of the application of the doctrine thus stated to the case before [***650] us cannot be doubtful. The character of the contract and the amount involved assures experience and large capacity in the contractor and the parties specifically state that the [**305] amount agreed upon as liquidated damages had been "computed, estimated and agreed upon" between them. It is obvious that the extent of the loss which would result to the Government from delay in performance must be uncertain and difficult to determine and it is clear that the amount stipulated for is not excessive, having regard, to the amount of money which the Government would have invested in the buildings at the time when such delay would occur, to the expense of securing or continuing in other buildings during such delay, and to the confusion which must necessarily result in the important and extensive laboratory operations of the Department of Agriculture.

The parties to the contract, with full understanding of the results of delay and before differences or interested views had arisen between them, were much more competent [*367] to justly determine what the amount of damage would be, an amount necessarily largely conjectural and resting in estimate, than a court or jury would be, directed to a conclusion, as either must be, after the event, by views and testimony derived from witnesses who would be unusual to a degree if their conclusions were not, in a measure, colored and partisan.

There is nothing in the contract or in the record to indicate that the parties did not take into consideration, when estimating the amount of damage which would be caused by delay, the prospect of one building being delayed and the other not, and the amount of the damages stipulated, having regard to the circumstances of the case, may well have been adopted with reference to the probability of such a result.

The judgment of the Court of Claims must be

Affirmed. 

LUMLEY v. WAGNER

LORD CHANCELLOR'S COURT (Lord St. Leonards, L.C.), May 22, 26, 1852

Reported 1 De G.M. & G. 604; 21 L.J. Ch. 898; 19 L.T.O.S. 264; 16 Jur. 871; 42 E.R. 687

Bill filed on April 22, 1852, by the plaintiff, Benjamin Lumley, lessee of Her Majesty's Theatre, London, praying that the defendants, Johanna Wagner, Albert Wagner, her father, and Frederick Gye, lessee of Covent Garden Theatre, might be restrained from committing any breach of an agreement dated November 9, 1851.

The agreement provided:

"The undersigned Mr. Benjamin Lumley, possessor of Her Majesty's Theatre at London, and of the Italian Opera at Paris, of the one part, and Mademoiselle Johanna Wagner, cantatrice of the court of His Majesty the King of Prussia, with the consent of her father, Mr. A. Wagner, residing at Berlin, of the other part, have concerted and concluded the following contract. First, Mademoiselle Johanna Wagner binds herself to sing for three months at the theatre of Mr. Lumley, Her Majesty's, London, to date from April 1, 1962 (the time necessary for the journey comprised therein) and to give the parts following, 1st, Romeo, Montecchi; 2nd, Fides, Prophete; 3rd, Valentine, Huguenots; 4th, Anna, Don Juan; 5th, Alice, Robert le Diable; 6th, an opera chosen by common accord. Second, the three first parts must necessarily be, 1st, Romeo, 2nd, Fides, 3rd, Valentine; these parts once sung, and then only she will appear, if Mr. Lumley desires it, in the three other operas mentioned aforesaid. Third, these six parts belong exclusively to Mademoiselle Wagner, and any other cantatrice shall not presume to sing them during the three months of her engagement. It Mr. Lumley happens to be prevented, by any cause soever, from giving these operas, he is nevertheless held to pay Mademoiselle Johanna Wagner the salary stipulated lower down for the number of her parts as if she had sung them. Fourth, in the case where Mademoiselle Wagner should be prevented by reason of illness from singing in the course of a month as often as it has been stipulated, Mr. Lumley is hound to pay the salary only for the parts sung. Fifth, Mademoiselle Johanna Wagner binds herself to sing twice a week during the run of the three months; however, if she herself was hindered from singing twice in any week whatever, she will have the right to give at a later period the omitted representation. Sixth, if Mademoiselle Wagner, fulfilling the wishes of the Direction, consent to sing more than twice a week in the course of three months, this last will give to Mademoiselle Wagner £50 sterling for each representation extra. Seventh, Mr. Lumley engages to pay Mademoiselle Wagner a salary of £400 sterling per month, and payment will take place in such manner that she will receive £100 sterling each week. Eighth. Mr. Lumley will pay by letters of exchange to Mademoiselle Wagner at Berlin, March 15, 1852, the sum of £300 sterling, a sum which will be deducted from her engagement in his retaining £100 each month. Ninth, in all cases, except that where a verified illness would place upon her a hindrance, if Mademoiselle Wagner shall not arrive in London eight days after that from whence dates her engagement, Mr. Lumley will have the right to regard the non-appearance as a rupture of the contract, and will he able to demand an indemnification. Tenth, in the case where Mr. Lumley should cede his enterprise to another, he has the right to transfer this contract to his successor, and in that case Mademoiselle Wagner has the same obligations and the same rights towards the last as towards Mr. Lumley.
(Signed) JOHANNA WAGNER, ALBERT WAGNER."

The bill stated, that in November, 1851, Joseph Bacher met the plaintiff in Paris, when the plaintiff objected to the agreement as not containing a usual and necessary clause preventing the defendant Johanna Wagner from exercising her professional abilities in England without the consent of the plaintiff, whereupon Joseph Bacher, as the agent of the defendants Johanna Wagner and Albert Wagner, and being fully authorised by them for the purpose, added an article in writing which was as follows:

"Mademoiselle Wagner engages herself not to use her talents at any other theatre, nor in any concert or re-union, public or private, without the written authorisation of Mr. Lumley.

       DR. JOSEPH BACHER,

For Mademoiselle Johanna Wagner,

        and authorised by her."

The bill then stated that the defendants J. and A. Wagner subsequently made another engagement with the defendant, Gye, by which it was agreed that the defendant J. Wagner should, for a larger sum than that stipulated by the agreement with the plaintiff, sing at the Royal Italian Opera, Covent Garden, and abandon the agreement with the plaintiff. The bill stated that the defendant Gye had full knowledge of the previous agreement with the plaintiff, and that the plaintiff had received a protest from the defendants J. and A. Wagner repudiating the agreement on the allegation that the plaintiff had failed to fulfil the pecuniary portion of the agreement.

The bill prayed that the defendants Johanna Wagner and Albert Wagner might be restrained from violating or committing any breach of the last article of the agreement; that the defendant Johanna Wagner might be restrained from singing and performing or singing at the Royal Italian Opera, Covent Garden, or at any other theatre or place without the sanction or permission in writing of the plaintiff during the existence of the agreement with the plaintiff; that the defendant Albert Wagner might he restrained from permitting or sanctioning the defendant Johanna Wagner singing and performing or singing as aforesaid; that the defendant Gye might be restrained from accepting the professional services of the defendant Johanna Wagner as a singer and performer or singer at the Royal Italian Open, Covent Garden, or at any other theatre or place, and from permitting her to sing and perform or to sing at the Royal Italian Open, Covent Garden, during the existence of the agreement with the plaintiff, without the permission or sanction of the plaintiff. The defendants A. and J. Wagner denied that Joseph Bacher was their authorised agent, at least for the purpose of adding the restrictive clause, and said that the plaintiff had failed to make the stipulated payment by the time mentioned in the agreement. The plaintiff having obtained an injunction from PARKER, V.-C., on May 9, 1852, the defendants now moved by way of appeal before the LORD CHANCELLOR to discharge his Honour's order.

Bethell, Malins, and Martindale for the defendants.

Bacon and H. Clarke for the plaintiff.
LORD ST. LEONARDS, L.C.—The question which I have to decide in the present case arises out of a very simple contract, the effect of which is, that the defendant Johanna Wagner should sing at Her Majesty's Theatre for a certain number of nights, and that she should not sing elsewhere (for that is the true construction) during that period. As I understand the points taken by the defendants' counsel in support of this appeal they in effect come to this, namely, that a court of equity ought not to grant an injunction except in cases connected with specific performance, or where the injunction, being to compel a party to forbear from committing an act (and not to perform an act), that injunction will complete the whole of the agreement remaining unexecuted.

I have to consider how the question stands on principle and on authority, and in so doing I shall observe upon some of the cases which have been referred to and commented upon by the defendants in support of their contention. The first was Martin v. Nutkin (1), in which the court issued an injunction restraining an act from being done where it clearly could not have granted any specific performance, but it was said that that case fell within one of the exceptions which the defendants admit are proper cases for the interference of the court, because there the ringing of the bells, sought to be restrained, had been agreed to be suspended by the defendant in consideration of the erection by the plaintiffs of a cupola and clock, the agreement being in effect the price stipulated for the defendant's relinquishing bell-ringing at stated periods.  The defendant having accepted the benefit, but rejected the corresponding obligation, LORD MACCLESFIELD first granted the injunction which the Lords Commissioners, at the hearing of the cause, continued for the lives of the plaintiffs. That case, therefore, however it may be explained as one of the exceptional cases, is nevertheless a clear authority showing that this court has granted an injunction prohibiting the commission of an act in respect of which the court could never have interfered by way of specific performance.

The next case referred to was Barret v. Blagrave (2), which came first before LORD LOUGHBOROUGH, and afterwards before LORD ELDON. There a lease had originally been granted by the plaintiffs, the proprietors of Vauxhall Gardens, of an adjoining house, under an express covenant that the lessee would not carry on the trade of a victualler or retailer of wines or generally any employment that would be to the damage of the proprietors of Vauxhall Gardens. An underlease having been made to the defendants, who were violating the covenant by the sale of liquors, the proprietors of Vauxhall Gardens filed a bill for an injunction, which was granted by LORD LOUGHBOROUGH. It has been observed in the argument here that in granting the injunction LORD LOUGHBOROUGH said: "It is in the nature of specific performance," and that, therefore, that case also falls under one of the exceptional cases. When that case came before LORD ELDON, he dissolved the injunction, but upon a different ground, namely, on that of acquiescence for many years, and in a sense he treated it as a case of specific performance. As far as the words go, the observations of those two eminent judges would seem to justify the argument which has been addressed to me; in effect, however, it was only specific performance, because a prohibition, preventing the commission of an act may as effectually perform an agreement as an order for the performance of the act agreed to be done. The agreement in that case being that the house should not be opened for the purposes of entertainment to the detriment of Vauxhall Gardens, the court granted the injunction. That was a performance of the agreement in substance, and the term "specific performance" is aptly applied in such a case, but not in the sense in which it has been used before me.

It was also contended that the plaintiff's remedy, if any, was at law, but it is no objection to the exercise of the jurisdiction by injunction that the plaintiff may have a legal remedy.  [Now, by section 86 of the Supreme Court of Judicature Act, 1925, law and equity are administered concurrently in the High Court.] Robinson v. Lord Byron (8), before LORD THURLOW, so very often commented upon by succeeding judges, is a clear illustration of that proposition, because in that case the defendant, Lord Byron, who had large pieces of water in his park which supplied the plaintiff's mills, was abusing his right by preventing a regular supply to the plaintiff's mill, and although the plaintiff had a remedy at law, yet this court felt no difficulty in restraining Lord Byron by injunction from preventing the regular flow of the water. Undoubtedly, there are cases such as that cited for the defendants of Collins v. Plumb (4), before LORD ELDON, in which this court has declined to exercise the power (which in that instance it was assumed to have had) of preventing the commission of an act, because such power could not be properly and beneficially exercised. In that case the negative covenant not to sell water to the prejudice of the plaintiffs was not enforced by LORD ELDON, not because he had any doubt about the jurisdiction of the court (for upon that point he had no doubt), but because it was impossible to ascertain every time the water was supplied by the defendants, whether it was or not to the damage of the plaintiffs, but, whether right or wrong, that learned judge, in refusing to exercise the jurisdiction on very sufficient grounds, meant in no respect to break in on the general rules deducible from the previous authorities.

At an early stage of the argument I adverted to the familiar cases of attorneys' clerks, and surgeons' and apothecaries' apprentices, and the like, in which this court has constantly interfered, simply to prevent the violation of negative covenant, but it was said that in such cases the court only acted on the principle that the clerk or apprentice had received all the benefit and that the prohibition operated upon a concluded contract, and, therefore, the injunction fell within one of the exceptional cases. I do not, however, apprehend that the jurisdiction of the court depends upon any such principle. It is obvious that in those cases the negative covenant does not come into operation until the servitude is ended, and therefore, that the injunction cannot be required or applied for before that period. The familiar case of a tenant covenanting not to do a particular act was also put during the argument, but it was said that in such a case the jurisdiction springs out of the relation of landlord and tenant and that, the tenant having received the benefit of an executed lease, the injunction operates only so as to give effect to the whole contract. That, however, cannot be the principle on which this court interferes, for, beyond all doubt, where a lease is executed containing affirmative and negative covenants, this court will not attempt to enforce the execution of the affirmative covenants, either on the part of the landlord or the tenant, but will leave it entirely to a court of law to measure the damages, though, with respect to the negative covenants, if the tenant, for example, has stipulated not to cut or lop timber, or any other given act of forbearance, the court does not ask how many of the affirmative covenants on either side remain to be performed under the lease, but acts at once by giving effect to the negative covenant, specifically executing it by prohibiting the commission of acts which have been stipulated not to be done. So far, then, each of the cases to which I have referred appears to me to be in direct contravention of the rules which have been so elaborately pressed upon me by the defendants' counsel.

The present is a mixed case, consisting not of two correlative acts to be done, one by the plaintiff and the other by the defendants, which state of facts may have and in some cases has introduced a very important difference, but of an act to be done by Johanna Wagner alone, to which is superadded a negative stipulation on her part to abstain from the commission of any act which will break in upon her affirmative covenant—the one being ancillary to, and concurrent and operating together with the other. The agreement to sing for the plaintiff during three months at his theatre, and during that time not to sing for anybody else, is not a correlative contract. It is, in effect, one contract, and though beyond all doubt this court could not interfere to enforce the specific performance of the whole of this contract, yet in all sound construction and according to the true spirit of the agreement, the engagement to perform for three months at one theatre must necessarily exclude the right to perform at the same time at another theatre. It was clearly intended that Johanna Wagner was to exert her vocal abilities to the utmost to aid the theatre to which she agreed to attach herself. I am of opinion that if she had attempted, even in the absence of any negative stipulation, to perform at another theatre, she would have broken the spirit and true meaning of the contract as much as she would now do with reference to the contract into which she has actually entered. Wherever this court has not proper jurisdiction to enforce specific performance, it operates to bind men's consciences, as far as they can be bound, to a true and literal performance of their agreements, and it will not suffer them to depart from their contracts at their pleasure, leaving the party with whom they have contracted to the mere chance of any damages which a jury may give. The exercise of this jurisdiction has, I believe, had a wholesome tendency towards the maintenance of that good faith which exists in this country to a much greater degree perhaps than in any other, and, although the jurisdiction is not to be extended, yet a judge would desert his duty who did not act up to what his predecessors have handed down as the rule for his guidance in the administration of such an equity.

It was objected that the operation of the injunction in the present case was mischievous, excluding the defendant Johanna Wagner from performing at any other theatre while this court had no power to compel her to perform at Her Majesty's Theatre. It is true that I have not the means of compelling her to sing, but she has no cause of complaint if I compel her to abstain from the commission of an act which she has bound herself not to do, and thus possibly cause her to fulfil her engagement. The jurisdiction which I now exercise is wholly within the power of the court, and, being of opinion that it is a proper case for interfering, I shall leave nothing unsatisfied by the judgment I pronounce. The effect, too, of the injunction, in restraining Johanna Wagner from singing elsewhere may, in the event of an action being brought against her by the plaintiff, prevent any such amount of vindictive damages being given against her as a jury might probably be inclined to give if she had carried her talents and exercised them at the rival theatre. The injunction may also, as I have said, tend to the fulfilment of her engagement, though, in continuing the injunction, I disclaim doing indirectly what I cannot do directly.

Referring again to the authorities, I am well aware that they have not been uniform, and that there undoubtedly has been a difference of decision on the question now revived before me, but, after the best consideration which I have been enabled to give to the subject, the conclusion at which I have arrived is, I conceive, supported by the greatest weight of authority. The earliest case most directly bearing on the point is that of Morris v. Colman (5). There Mr. Colman was a part proprietor with Mr. Morris of the Haymarket Theatre; they were partners in that concern, and by the deed of partnership Mr. Colman agreed that he would not exercise his dramatic abilities for any other theatre than the Haymarket. He did not, however, covenant that he would write for the Haymarket, but it was merely a negative covenant that he would not write for any other theatre than the Haymarket. LORD ELDON granted an injunction against Mr. Colman writing for any other theatre than the Haymarket, and the ground on which LORD ELDON assumed that jurisdiction was the subject of some discussion at the Bar. It was truly said for the defendants that that was a case of partnership, and it was said, moreover, that LORD COTTENHAM was mistaken in Dietrichsen v. Cabburn (6), when he said that LORD ELDON had not decided Morris v. Colman (5) on the ground of there being a partnership. I agree that the observations which fell from LORD ELDON in the subsequent case of Clarke v. Price (7), show that he did mainly decide it on the ground of partnership; but he did not decide it exclusively on that ground. In the argument of Morris v. Colman (5), Sir Samuel Romilly suggested a case almost identical with the present. He contended that the clause restraining Mr. E Colman from writing for any other theatre was no more against public policy than a stipulation that Mr. Garrick should not perform at any other theatre than that at which he was engaged would have been. LORD ELDON, adverting in his judgment to the case put at the Bar, said (18 Ves. at p. 488):

"It Mr. Garrick was now living, would it be unreasonable that be should contract with Mr. Colman to perform only at the Haymarket Theatre, and Mr. Colman with him to write for the theatre alone? Why should they not thus engage for the talents of each other?"

He gives the clearest enunciation of his opinion that that would be an agreement which this court would enforce by way of injunction…

[HIS LORDSHIP examined the statements in the answers and affidavits as to the unauthorised addition of the restrictive clause and as to the non-fulfilment by the plaintiff of his portion of the agreement. HIS LORDSHIP concluded by saying that, looking at the merits and circumstances of the case as well as at the point of law raised. he must refuse this motion with costs.]

Motion refused.
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OPINION: [*387]  [**787] Defendant appeals from a mandatory injunction of the Chancery Division, entered December 3, 1959, ordering it to reopen its retail bakery business at the store premises leased by it from plaintiff at No. 17 Bassett Highway, Dover, and to keep the store open for business during the hours and on the days required by paragraph Third of the lease, with a manager or salesperson in charge and a "Cushman's" sign on the outside of the premises. The court also dismissed defendant's counterclaim with prejudice and denied plaintiff's demand for money damages, the same having been withdrawn by plaintiff in open court. A stay of the injunction, granted by the Chancery Division on December 21, 1959, was vacated by this court on March 16, 1960.

On July 16, 1956 [***2] the parties entered into a written lease for one of a group of stores in plaintiff's shopping center in Dover which defendant undertook to operate as a retail bakery. The lease, a detailed and comprehensive instrument of some 29 pages, resulted from protracted negotiations between the parties during which defendant was represented by counsel. The printed form, as finally executed, contained numerous typewritten insertions and changes, obviously the result of those negotiations. Among its provisions was paragraph Third:

"Third: As one of the inducements for the making of this lease, Tenant hereby agrees, beginning as soon after the commencement of the term as is reasonably possible and continuing during the full remaining term of this lease, to operate its business in the demised premises; to keep its store open daily for the regular conduct of its business therein during the same hours at least as are customarily employed by other similar stores in the neighborhood of the demised premises, and to keep and maintain the show window displays in [*388] an attractive and dignified manner: PROVIDED, HOWEVER, that Tenant shall be under no obligation to keep said store open on [***3] Sundays or holidays, or on days when it is customary for other stores in Dover, New Jersey, to keep closed, or when it is recognized business practice to keep closed. Tenant hereby agrees to join with the other tenants in the shopping center in any endeavor to formulate a common plan of store hours and business days; and if Tenant and said other tenants shall arrange such common plan, then the store hours and business days of Tenant's store on the demised premises, in lieu of the store hours and business days hereinabove set forth in this Article, shall be those prescribed by [**788] said common plan during the continuance thereof. It is further agreed that no failure by Tenant to keep said store open for business by reason of the elements, fire, labor disturbances or other causes beyond the control of Tenant shall be deemed a breach by Tenant of the terms of this Article."

The lease provided for a minimum annual rental of $7,000 plus a shifting percentage of gross sales in excess of the minimum rent.

Defendant took possession and began business on September 25, 1957, and has continued to pay the minimum rental down to the present time. Operations were discontinued [***4] about April 4, 1959, when defendant posted a window sign indicating that the store was closed for alterations. Several telephone calls between plaintiff and defendant, and correspondence during April 1959, confirmed that the ostensible reason for defendant's shutdown was this remodeling. However, on May 1, 1959 defendant wrote plaintiff that it was permanently ceasing operations, indicating that it had found the enterprise unprofitable and had decided it would be less costly to pay the minimum rent than to resume operations.

Plaintiff subsequently instituted its action for a mandatory injunction directing defendant specifically to perform the covenants contained in paragraph Third of the lease. Defendant answered and by way of separate defenses contended, among other things, that (1) equity should not grant specific performance of a contract relating to personal services or requiring court supervision over a long period of time; (2) defendant had continued to pay its minimum rent down to date, but had not enjoyed sufficient business during its period of operation to April 1, 1959 so as to [*389] be required to pay any additional rent over and above the minimum; (3) plaintiff [***5] had not suffered any substantial or irreparable injury and had an adequate remedy at law; (4) equity should not grant specific performance where the benefits to plaintiff from the store being open would be slight in comparison to the substantial injury sustained by defendant. Defendant also alleged that plaintiff was not entitled to the relief demanded because the lease was executed as a result of plaintiff's misrepresentations, upon which defendant relied in entering into the lease. These were spelled out in the counterclaim whereby defendant sought rescission of the lease because, it was alleged, plaintiff had falsely represented that the shopping center would be completed during 1957, a department store would be built and operating, all sidewalks would be completed immediately, a theatre would be installed and operating in 1957, and parking facilities for 2,000 cars would be constructed within a reasonable time.

The trial judge refused to permit parol evidence offered by defendant with respect to these representations, apparently on the ground that such evidence would contradict the express terms of paragraph Seventeenth of the lease, which provides: 

"Seventeenth: Landlord [***6] has made no representations or promises with respect to the demised premises except as herein expressly set forth. This lease contains the entire agreement between the parties hereto; and any agreement hereafter made shall not operate to change, modify, terminate or discharge this lease in whole or in part unless such agreement is in writing and signed by the party sought to be charged therewith." 

He also indicated that the representations on which defendant claimed it relied were nothing more than simple promises.

Defendant claims error because the representations were material, and it would not have executed the lease but for them. It argues that the parol evidence was permissible to prove fraud notwithstanding paragraph Seventeenth.

 [*390]  [**789] There can be no question that parol evidence is admissible to establish that the execution of a contract was procured by fraud, notwithstanding a provision that no representations had been made except those set forth in the agreement.... Guilder v. Boonton-Pine Brook-N.Y. Bus Co., 110 N.J.L. 103, 105-106 (E. & A. 1932); Tams v. Abrams, 120 N.J. Eq. 253, 258-259 (E. & A. 1936); 32 C.J.S., [***7] Evidence, § 979(a), p. 942 et seq. (1942). Fraud may always be shown by parol evidence, since no attempt is being made to alter, vary or contradict the integrated instrument, but only to show that it is not an unimpeachable document, i.e., that it is void or voidable. Harker v. McKissock, 12 N.J. 310, 323 (1953).

One of the theories advanced by plaintiff in support of the argument that fraud could not be shown by the proffered parol evidence is that it dealt with the subject matter of the lease itself—the alleged fraudulent representations were directly and specifically contradictory to the express terms of the written instrument. Winoka Village, Inc. v. Tate, 16 N.J. Super. 330 (App. Div. 1951), is cited in support. However, plaintiff produces only partial evidence of direct contradiction between the terms of the lease and the alleged representations. The mere fact that both in some degree related to the physical layout or improvement of the shopping center is not sufficient to bar evidence of fraud. The Winoka holding is a narrow one and should be confined to its facts. Conceivably, one of the alleged representations—the proposed [***8] 2,000-car parking lot—was contradicted within the Winoka rationale, since paragraph Thirty-fifth (h) provides that "Landlord represents that the parking area will have accommodations for not less than one thousand vehicles and will have a paved surface." But the other representations do not appear to be expressly contradicted by the writing, and therefore should be admissible unless barred on another ground.

There is such other ground, and although the trial court did not clearly rest its exclusion of the proffered evidence [*391] upon that basis, we may do so in affirming its result. The rejected parol evidence related to representations as to future events, and so was inadmissible.

Legal fraud consists of a material representation of a presently existing or past fact, made with knowledge of its falsity, with the intention that the other party rely on it, and he does so rely to his damage. In equitable fraud the second element (knowledge) is not necessary, but the other four are essential. A mere promise to do something in the future, subsequently unfulfilled, does not constitute actionable fraud. Anderson v. Modica, 4 N.J. 383, 391 (1950). It is a mere [***9] breach of contract for which an action for money damages may lie.

A promise to do something in the future, which the promisor never intended to keep when he made the promise, may satisfy the first element of fraud as a material misrepresentation of the promisor's state of mind at the time of the promise. Piechowski v. Matarese, 54 N.J. Super. 333, 345 (App. Div. 1959). The trial court gave defense counsel adequate opportunity to state fully his proffer of proof before rejecting it as violative of the parol evidence rule. Neither the proof proffered, nor indeed the pleadings, give any indication that there was a fraudulent misrepresentation of the promisor's state of mind at the time the representations were allegedly made. The proffer revealed nothing more than representations on plaintiff's part to do certain things in the future. Failure to keep such promises, even if made, would not, without more, constitute fraud. Accordingly, the parol evidence was properly excluded.

There is another reason why defendant cannot prevail. It is manifest that the proffered testimony was properly excluded and the counterclaim justifiably dismissed [**790] because of defendant's [***10] laches. Assuming the alleged representations were made, the evidence is uncontradicted that defendant regularly paid the minimum rent under the lease from October 1, 1957 through November 1959. It is also apparent [*392] that defendant must have known by January 1958 that those representations would not be carried out, i.e., the shopping center completed by the date represented, namely, during 1957; a department store operating there; all sidewalks completed immediately; a theatre installed and operating in 1957, and parking facilities for 2,000 cars constructed within a reasonable time. Nevertheless, defendant elected to continue in possession and pay rent for some 24 months after its discovery of the alleged fraud. It did not close its store until April 1959, 16 months after it must have known of the alleged fraud which induced it to enter into the lease. This may be considered as the earliest possible date defendant showed any indication it did not consider the lease valid. But it did not affirmatively do so; when it wrote on May 1, 1959, the reason given for not reopening the store and choosing to pay the minimum rent was the unprofitable operation at the site. [***11] 

When a party treats a contract as valid and subsisting, he has made an election which prevents him from later seeking its rescission. The power to elect between alternative and inconsistent choices may be destroyed by laches, as is the case when a party does not act promptly to avoid the contract after discovering the alleged fraud. 3 Williston on Contracts (rev. ed. 1936), § 683, p. 1970. There can be no question but that New Jersey follows this rule. Ajamian v. Schlanger, 20 N.J. Super. 246, 249 (App. Div. 1952), and authorities cited; Jones v. Gabrielan, 52 N.J. Super. 563, 576 (App. Div. 1958). (In Jones the rule is stated that delay in rescission of a contract is evidence of a waiver of the fraud and an election to treat the contract as valid. We note, however, that the rule is not strictly based upon waiver, but upon the doctrine of election. See Williston, above.)

Since it is clear from the proofs at the end of plaintiff's case that defendant was barred by laches from asserting fraud, and since defendant did not indicate in its offer of proof that it would show the contrary, the proffered [*393] testimony was properly [***12] excluded and the defense and counterclaim held without merit as a matter of law.

Defendant next contends that plaintiff should have been denied relief since money damages would be adequate, and even if that were not so, a court of equity should not direct the performance of detailed provisions of a lease, such as here, because of the necessity of continued superintendence. In reply, plaintiff cites paragraph Ninth (3) of the lease, which provides that "In the event of a breach or threatened breach by Tenant of any of the covenants or provisions hereof, Landlord shall have the right of injunction ...." It argues that damages for the breach of a percentage lease arrangement are not readily measurable. Plaintiff also adduced proofs to show that the very nature of the shopping center as a cooperative enterprise, with each store's success dependent on the continued operation of the other stores, requires that defendant's bakery business be maintained in accordance with the lease for the benefit of all involved. Plaintiff further cites recent decisions showing a judicial tendency toward granting specific performance wherever feasible. It argues that the remedy is particularly feasible [***13] here because plaintiff has waived judicial superintendence and is willing to rely upon the defendant's self-interest in continuing to preserve its good reputation by conducting its business in a manner which would reflect credit upon its operations.

The mandatory injunction, as we have pointed out, does no more than require defendant to reopen and resume its retail bakery business, to display the name of "Cushman's" on the outside of the premises, [**791] to keep the store open as required by paragraph Third of the lease, and to maintain a manager or salesperson in charge.

Courts have recognized the uniqueness of a percentage lease and have generally implied therefrom an obligation on the part of the lessee to occupy the property and to use reasonable diligence in operating the business in a productive manner. Silverstein v. Keane, 19 N.J. 1, 12 (1955); [*394] 1 American Law of Property, § 3.66, p. 321 (1952). But the gravamen of the complaint here is not only the possible loss of additional income by way of a percentage of defendant's increased gross sales, but the difficulty in measuring the harm that would come from the withdrawal of one of the members [***14] of a semi-cooperative enterprise like a shopping center. Plaintiff's damages cannot therefore be accurately ascertained, and remedy by way of damages at law would be impractical and unsatisfactory. See 4 Pomeroy, Equity Jurisprudence (5th ed. 1941), §§ 1401-1403, p. 1033 et seq.
We turn to defendant's argument that relief should have been denied because of the necessity of continued superintendence on the part of the court. Equity will not ordinarily order specific performance where the duty to be enforced continues over a long period of time and is difficult of supervision. Pomeroy, above, § 1405, pp. 1048-1049. However, the modern tendency is to grant specific performance in the case of a clear breach, where the difficulties of enforcement are not great, particularly when compared with the inadequacy of damages at law... 5 Williston on Contracts (rev. ed. 1937), § 1423, p. 3977 et seq.; accord: 2 Restatement, Contracts, § 371, comment (a), p. 676 (1932); and see Mantell v. International Plastic Harmonica Corp., 141 N.J. Eq. 379 (E. & A. 1947); Zygmunt v. Avenue Realty Co., 108 N.J. Eq. 462 (Ch. 1931); [***15] Williams v. Lowe, 79 N.J. Eq. 173 (E. & A. 1911); Curtice Brothers' Co. v. Catts, 72 N.J. Eq. 831 (Ch. 1907). The duty here imposed is no more difficult of enforcement than that involved in Fleischer v. James Drug Stores, Inc., 1 N.J. 138 (1948), where specific performance was ordered of a continuing contract of indefinite duration for furtherance of a cooperative plan in purchases.

Price v. Herman, 81 N.Y.S. 2d 361 (Sup. Ct. 1948), affirmed 275 App. Div. 675, 87 N.Y.S. 2d 221 (App. Div. 1949), is distinguishable on its facts. There was no percentage lease or shopping center. Involved was a bakery [*395] with ovens, where skill in the baking process was essential, and not a chain store retail outlet for the sale of its products.

The specific performance granted by the court was directed at certain covenants simple of performance and supervision. The judgment expressly provided that except as specifically set forth therein, the court would "make no direction with respect to the method of operating the defendant's business on the demised premises or to the quality of the products sold and services rendered by [***16] the defendant therein ...."

Since the court was careful to limit its order, defendant's objection to it on the ground of required continued supervision is without persuasive force. The judgment as it stands is not so difficult of enforcement that it can be said the difficulties of supervision outweigh the importance of granting specific performance because of the inadequacy of the remedy of damages at law.

Affirmed. 

BLYTH v. BIRMINGHAM WATERWORKS CO.

COURT OF EXCHEQUER (Alderson, Martin, and Bramwell, BB.)

February 6, 1856

11 Exch. 78, 156 Eng. Rep. 1047 (1856)

Appeal by the defendants, the Birmingham Waterworks Co., from a decision of the judge of the Birmingham County Court in an action tried before a jury, and brought by the plaintiff to recover for damage sustained by him by reason of the negligence of the defendants in not keeping their water-pipes and the apparatus connected therewith in proper order.

The defendants were incorporated by statute 7 Geo. 4, c. cix. for the purpose of supplying Birmingham with water. By section 84 of their Act it was enacted, that the company should, upon the laying down of any main-pipe or other pipe in any street, fix, at the time of laying down such pipe, a proper and sufficient fire-plug in each such street, and should deliver the key or keys of such fire-plug to the persons having the care of the engine house in or near to the said street, and cause another key to be hung up in the watch-house in or near to the said street. By section 87, pipes were to be eighteen inches beneath the surface of the soil. By section 89, the mains were at all times to be kept charged with water. The defendants derived no profit from the maintenance of the plugs distinct from the general profits of the whole business, but such maintenance was one of the conditions under which they were permitted to exercise the privileges given by the Act. The main-pipe opposite the house of the plaintiff was more than eighteen inches below the surface. The fire-plug was constructed according to the best known system, and the materials of it were at the time of the accident sound and in good order.

The apparatus connected with the fire-plug was as follows: The lower part of a wooden plug was inserted in a neck, which projected above and formed part of the main. About the neck there was a bed of brickwork puddled in with clay. The plug was also enclosed in a cast iron tube, which was placed upon and fixed to the brickwork. The tube was closed at the top by a moveable iron stopper having a hole in it for the insertion of the key, by which the plug was loosened when occasion required it.  The plug did not fit tight to the tube, but room was left for it to move freely. This space was necessarily left for the purpose of easily and quickly removing the wooden plug to allow the water to flow. On the removal of the wooden plug the pressure upon the main forced the water up through the neck and cap to the surface of the street.

On February 24, a large quantity of water, escaping from the neck of the main, forced its way through the ground into the plaintiff's house. The apparatus had been laid down 25 years, and had worked well during that time. The defendants' engineer stated, that the water might have forced its way through the brickwork round the neck of the main, and that the accident might have been caused by the frost, inasmuch as the expansion of the water would force up the plug out of the neck, and the stopper being encrusted with ice would not suffer the plug to ascend. One of the severest frosts on record set in on January 15, 1855, and continued until after the accident in question. An encrustation of ice and snow had gathered about the stopper, and in the street all round, and also for some inches between the stopper and the plug. The ice had been observed on the surface of the ground for a considerable time before the accident. A short time after the accident, the company's turncock removed the ice from the stopper, took out the plug, and replaced it.

The judge left it to the jury to consider whether the company had used proper care to prevent the accident. He thought that, if the defendants had taken out the ice adhering to the plug, the accident would not have happened, and left it to the jury to say whether they ought to have removed the ice. The jury found a verdict for the plaintiff for the sum claimed.

Field for the appellant. There was no negligence on the part of the defendants. The plug was pushed out by the frost, which was one of the severest ever known.

Kennedy for the respondent. The company omitted to take sufficient precautions. The fire-plug is placed in the neck of the main. In ordinary cases the plug rises and lets the water out; but here there was an encrustation round the stopper, which prevented the escape of the water. This might have been easily removed... It is the defendants' water, therefore they are bound to see that no injury is done to any one by it... [ALDERSON, B. Is it an accident which any man could have foreseen?] A scientific man could have foreseen it. If no eye could have seen what was going on, the case might have been different; but the company's servants could have seen, and actually did see, the ice which had collected about the plug. It is of the last importance that these plugs, which are fire-plugs, should be kept by the company in working order. The accident cannot be considered as having been caused by the act of God.

ALDERSON, B. I am of opinion that there was no evidence to be left to the jury. The case turns upon the question, whether the facts proved show that the defendants were guilty of negligence. Negligence is the omission to do something which a reasonable man, guided upon those considerations which ordinarily regulate the conduct of human affairs, would do, or doing something which a prudent and reasonable man would not do. The defendants might have been liable for negligence, if, unintentionally, they omitted to do that which a reasonable person would have done, or did that which a person taking reasonable precautions would not have done. A reasonable man would act with reference to the average circumstances of the temperature in ordinary years. The defendants had provided against such frosts as experience would have led men, acting prudently, to provide against; and they are not guilty of negligence, because their precautions proved insufficient against the effects of the extreme severity of the frost of 1855, which penetrated to a greater depth than any which ordinarily occurs south of the polar regions. Such a state of circumstances constitutes a contingency against which no reasonable man can provide. The result was an accident, for which the defendants cannot be held liable...

MARTIN, B. I think that the direction was not correct, and that there was no evidence for the jury. The defendants are not responsible, unless there was negligence on their part. To hold otherwise would be to make the company responsible as insurers.

BRAMWELL, B. The Act of Parliament directed the defendants to lay down pipes, with plugs in them, as safety-valves, to prevent the bursting of the pipes. The plugs were properly made, and of proper material; but there was an accumulation of ice about this plug, which prevented it from acting properly. The defendants were not bound to keep the plugs clear. It appears to me that the plaintiff was under quite as much obligation to remove the ice and snow which had accumulated, as the defendants. However that may be, it appears to me that it would be monstrous to hold the defendants responsible because they did not foresee and prevent an accident, the cause of which was so obscure, that it was not discovered until many months after the accident had happened.

Verdict to be entered for the defendants.

UNITED STATES et al. v. CARROLL TOWING CO., Inc., et al.

Nos. 96, 97, Dockets 20371, 20372

UNITED STATES CIRCUIT COURT OF APPEALS, SECOND CIRCUIT

159 F.2d 169; 1947 U.S. App. LEXIS 3226

January 9, 1947

COUNSEL: [**1] 

Robert S. Erskine and Kirlin, Campbell, Hickox & Keating, all of New York City (John H. Hanrahan, of New York City, of counsel), for Grace Line, Inc.

Edmund F. Lamb and Purdy & Lamb, all of New York City, for Conners Marine Co., Inc.,

Christopher E. Heckman and Foley & Martin, all of New York City, for Carroll Towing Co., Inc.

Frederic Conger and Burlingham, Veeder, Clark & Hupper, all of New York City (Chauncey I. Clark, of New York City, of counsel), for Pennsylvania Railroad Company.

JUDGES: Before L. HAND, CHASE and FRANK, Circuit Judges.

OPINION BY: HAND

OPINION: [*170] 

These appeals concern the sinking of the barge, 'Anna C,' on January 4, 1944, off Pier 51, North River. The Conners Marine Co., Inc., was the owner of the barge, which the Pennsylvania Railroad Company had chartered; the Grace Line, Inc., was the charterer of the tug, 'Carroll,' of which the Carroll Towing Co., Inc., was the owner. The decree in the limitation proceeding held the Carroll Company liable to the United States for the loss of the barge's cargo of flour, and to the Pennsylvania Railroad Company, for expenses in salving the cargo and barge; and it held the Carroll Company also liable to [**2] the Conners Company for one half the damage to the barge; these liabilities being all subject to limitation. The decree in the libel suit held the Grace Line primarily liable for the other half of the damage to the barge, and for any part of the first half, not recovered against the Carroll Company because of limitation of liability; it also held the Pennsylvania Railroad secondarily liable for the same amount that the Grace Line was liable. The Carroll Company and the Pennsylvania Railroad Company have filed assignments of error.

The facts, as the judge found them, were as follows. On June 20, 1943, the Conners Company chartered the barge, 'Anna C.' to the Pennsylvania Railroad Company at a stated hire per diem, by a charter of the kind usual in the Harbor, which included the services of a bargee, apparently limited to the hours 8 A.M. to 4 P.M. On January 2, 1944, the barge, which had lifted the cargo of flour, was made fast off the end of Pier 58 on the Manhattan side of the North River, whence she was later shifted to Pier 52. At some time not disclosed, five other barges were moored outside her, extending into the river; her lines to the pier were not then strengthened. At [**3] the end of the next pier north (called the Public Pier), lay four barges; and a line had been made fast from the outermost of these to the fourth barge of the tier hanging to Pier 52. The purpose of this line is not entirely apparent, and in any event it obstructed entrance into the slip between the two piers of barges. The Grace Line, which had chartered the tug, 'Carroll,' sent her down to the locus in quo to 'drill' out one of the barges which lay at the end of the Public Pier; and in order to do so it was necessary to throw off the line between the two tiers. On board the 'Carroll' at the time were not only her master, but a 'harbormaster' employed by the Grace Line. Before throwing off the line between the two tiers, the 'Carroll' nosed up against the outer barge of the tier lying off Pier 52, ran a line from her own stem to the middle bit of that barge, and kept working her engines 'slow ahead' against the ebb tide which was making at that time. The captain of the 'Carroll' put a deckhand and the 'harbormaster' on the barges, told them to throw off the line which barred the entrance to the slip; [*171] but, before doing so, to make sure that the tier on Pier 52 was safely [**4] moored, as there was a strong northerly wind blowing down the river. The 'harbormaster' and the deckhand went aboard the barges and readjusted all the fasts to their satisfaction, including those from the 'Anna C.' to the pier.

After doing so, they threw off the line between the two tiers and again boarded the 'Carroll,' which backed away from the outside barge, preparatory to 'drilling' out the barge she was after in the tier off the Public Pier. She had only got about seventy-five feet away when the tier off Pier 52 broke adrift because the fasts from the 'Anna C,' either rendered, or carried away. The tide and wind carried down the six barges, still holding together, until the 'Anna C' fetched up against a tanker, lying on the north side of the pier below- Pier 51- whose propeller broke a hole in her at or near her bottom. Shortly thereafter: i.e., at about 2:15 P.M., she careened, dumped her cargo of flour and sank. The tug, 'Grace,' owned by the Grace Line, and the 'Carroll,' came to the help of the flotilla after it broke loose; and, as both had syphon pumps on board, they could have kept the 'Anna C' afloat, had they learned of her condition; but the bargee had left her [**5] on the evening before, and nobody was on board to observe that she was leaking. The Grace Line wishes to exonerate itself from all liability because the 'harbormaster' was not authorized to pass on the sufficiency of the fasts of the 'Anna C' which held the tier to Pier 52; the Carroll Company wishes to charge the Grace Line with the entire liability because the 'harbormaster' was given an over-all authority. Both wish to charge the 'Anna C' with a share of all her damages, or at least with so much as resulted from her sinking. The Pennsylvania Railroad Company also wishes to hold the barge liable. The Conners Company wishes the decrees to be affirmed.

The first question is whether the Grace Line should be held liable at all for any part of the damages. The answer depends first upon how far the 'harbormaster's' authority went, for concededly he was an employee of some sort. Although the judge made no other finding of fact than that he was an 'employee,' in his second conclusion of law he held that the Grace Line was 'responsible for his negligence.' Since the facts on which he based this liability do not appear, we cannot give that weight to the conclusion which we should to [**6] a finding of fact; but it so happens that on cross-examination the 'harbormaster' showed that he was authorized to pass on the sufficiency of the facts of the 'Anna C.' He said that it was part of his job to tie up barges; that when he came 'to tie up a barge' he had 'to go in and look at the barges that are inside the barge' he was 'handling'; that in such cases 'most of the time' he went in 'to see that the lines to the inside barges are strong enough to hold these barges'; and that 'if they are not' he 'put out sufficient other lines as are necessary.' That does not, however, determine the other question: i.e., whether, when the master of the 'Carroll' told him and the deckhand to go aboard the tier and look at the fasts, preparatory to casting off the line between the tiers, the tug master meant the 'harbormaster' to exercise a joint authority with the deckhand. As to this the judge in his tenth finding said: 'The captain of the Carroll then put the deckhand of the tug and the harbor master aboard the boats at the end of Pier 52 to throw off the line between the two tiers of boats after first ascertaining if it would be safe to do so.' Whatever doubts the testimony of the 'harbormaster' [**7] might raise, this finding settles it for us that the master of the 'Carroll' deputed the deckhand and the 'harbormaster,' jointly to pass upon the sufficiency of the 'Anna C's' fasts to the pier. The case is stronger against the Grace Line than Rice v. The Marion A. C. Meseck, n1 was against the tug there held liable, because the tug had only acted under the express orders of the 'harbormaster.' Here, although the relations were reversed, that makes no difference in principle; and the 'harbormaster' was not instructed what he should do about the fast, but was allowed [*172] to use his own judgment. The fact that the deckhand shared in this decision, did not exonerate him, and there is no reason why both should not be held equally liable, as the judge held them.

We cannot, however, excuse the Conners Company for the bargee's failure to care for the barge, and we think that this prevents full recovery. First as to the facts. As we have said, the deckhand and the 'harbormaster' jointly undertook to pass upon the 'Anna C's' fasts to the pier; and even though we assume that the bargee was responsible for his fasts after the other barges were added outside, there is not the slightest [**8] ground for saying that the deckhand and the 'harbormaster' would have paid any attention to any protest which he might have made, had he been there. We do not therefore attribute it as in any degree a fault of the 'Anna C' that the flotilla broke adrift. Hence she may recover in full against the Carroll Company and the Grace Line for any injury she suffered from the contact with the tanker's propeller, which we shall speak of as the 'collision damages.' On the other hand, if the bargee had been on board, and had done his duty to his employer, he would have gone below at once, examined the injury, and called for help from the 'Carroll' and the Grace Line tug. Moreover, it is clear that these tugs could have kept the barge afloat, until they had safely beached her, and saved her cargo. This would have avoided what we shall call the 'sinking damages.' Thus, if it was a failure in the Conner Company's proper care of its own barge, for the bargee to be absent, the company can recover only one third of the 'sinking' damages from the Carroll Company and one third from the Grace Line. For this reason the question arises whether a barge owner is slack in the care of his barge if the bargee [**9] is absent.

As to the consequences of a bargee's absence from his barge there have been a number of decisions; and we cannot agree that it it never ground for liability even to other vessels who may be injured. As early as 1843, Judge Sprague in Clapp v. Young, n2 held a schooner liable which broke adrift from her moorings in a gale in Provincetown Harbor, and ran down another ship. The ground was that the owners of the offending ship had left no one on board, even though it was the custom in that harbor not to do so. Judge Tenney in Fenno v. The Mary E. Cuff, n3 treated it as one of several faults against another vessel which was run down, to leave the offending vessel unattended in a storm in Port Jefferson Harbor. Judge Thomas in The On-the-Level, n4 held liable for damage to a stake-boat, a barge moored to the stake-boat 'south of Liberty Light, off the Jersey shore,' because she had been left without a bargee; indeed he declared that the bargee's absence was 'gross negligence.' In the Kathryn B. Guinan, n5 Ward, J., did indeed say that, when a barge was made fast to a pier in the harbor, as distinct from being in open waters, the bargee's absence would not be the basis for [**10] the owner's negligence. However, the facts in that case made no such holding necessary; the offending barge in fact had a bargee aboard though he was asleep. In the Beeko, n6 Judge Campbell exonerated a power boat which had no watchman on board, which boys had maliciously cast loose from her moorings at the Marine Basin in Brooklyn and which collided with another vessel. Obviously that decision has no bearing on the facts at bar. In United States Trucking Corporation v. City of New York, n7 the same judge refused to reduce the recovery of a coal hoister, injured at a foul berth, because the engineer was not on board; he had gone home for the night as was apparently his custom. We reversed the decree, n8 but for another reason. In The Sadie, n9 we affirmed Judge Coleman's holding n10 that it was actionable negligence to leave without a bargee on board a barge made fast outside another barge, in the face of storm warnings. The damage was done to the [*173] inside barge. In The P. R. R. No. 216, n11 we charged with liability a lighter which broke loose from, or was cast off, by a tanker [**11] to which she was moored, on the ground that her bargee should not have left her over Sunday. He could not know when the tanker might have to cast her off. We carried this so far in The East Indian, n12 as to hold a lighter whose bargee went ashore for breakfast, during which the stevedores cast off some of the lighter's lines. True, the bargee came back after she was free and was then ineffectual in taking control of her before she damaged another vessel; but we held his absence itself a fault, knowing as he must have, that the stevedores were apt to cast off the lighter. The Conway No. 23 n13 went on the theory that the absence of the bargee had no connection with the damage done to the vessel itself; it assumed liability, if the contrary had been proved. In The Trenton, n14 we refused to hold a moored vessel because another outside of her had overcharged her fasts. The bargee had gone away for the night when a storm arose; and our exoneration of the offending vessel did depend upon the theory that it was not negligent for the bargee to be away for the night; but no danger was apparently then to be apprehended. In Bouker Contracting Co. v. Williamsburgh Power Plant Corporation [**12] n15 , we charged a scow with half damages because her bargee left her without adequate precautions. In O'Donnell Transportation Co. v. M. & J. Tracy, n16 we refused to charge a barge whose bargee had been absent from 9 A.M. to 1:30 P.M., having 'left the vessel to go ashore for a time on his own business.'

It appears from the foregoing review that there is no general rule to determine when the absence of a bargee or other attendant will make the owner of the barge liable for injuries to other vessels if she breaks away from her moorings. However, in any cases where he would be so liable for injuries to others obviously he must reduce his damages proportionately, if the injury is to his own barge. It becomes apparent why there can be no such general rule, when we consider the grounds for such a liability. Since there are occasions when every vessel will break from her moorings, and since, if she does, she becomes a menace to those about her; the owner's duty, as in other similar situations, to provide against resulting injuries is a function of three variables: (1) The probability that she [**13] will break away; (2) the gravity of the resulting injury, if she does; (3) the burden of adequate precautions. Possibly it serves to bring this notion into relief to state it in algebraic terms: if the probability be called P; the injury, L; and the burden, B; liability depends upon whether B is less than L multiplied by P: i.e., whether B less than PL. Applied to the situation at bar, the likelihood that a barge will break from her fasts and the damage she will do, vary with the place and time; for example, if a storm threatens, the danger is greater; so it is, if she is in a crowded harbor where moored barges are constantly being shifted about. On the other hand, the barge must not be the bargee's prison, even though he lives aboard; he must go ashore at times. We need not say whether, even in such crowded waters as New York Harbor a bargee must be aboard at night at all; it may be that the custom is otherwise, as Ward, J., supposed in 'The Kathryn B. Guinan,' supra; n17 and that, if so, the situation is one where custom should control. We leave that question open; but we hold that [**14] it is not in all cases a sufficient answer to a bargee's absence without excuse, during working hours, that he has properly made fast his barge to a pier, when he leaves her. In the case at bar the bargee left at five o'clock in the afternoon of January 3rd, and the flotilla broke away at about two o'clock in the afternoon of the following day, twenty-one hours afterwards. The bargee had been away all the time, and we hold that his fabricated story was affirmative evidence [*174] that he had no excuse for his absence. At the locus in quo- especially during the short January days and in the full tide of war activity- barges were being constantly 'drilled' in and out. Certainly it was not beyond reasonable expectation that, with the inevitable haste and bustle, the work might not be done with adequate care. In such circumstances we hold- and it is all that we do hold- that it was a fair requirement that the Conners Company should have a bargee aboard (unless he had some excuse for his absence), during the working hours of daylight.

The decrees will be modified as follows. In the libel of the Conners Company against the Pennsylvania [**15] Railroad Company in which the Grace Line was impleaded, since the Grace Line is liable in solido, and the Carroll Company was not impleaded, the decree must be for full 'collision damages' and half 'sinking damages,' and the Pennsylvania Railroad Company will be secondarily liable. In the limitation proceeding of the Carroll Company (the privilege of limitation being conceded), the claim of the United States and of the Pennsylvania Railroad Company will be allowed in full. Since the claim of the Conners Company for 'collision damages' will be collected full in the libel against the Grace Line, the claim will be disallowed pro tanto. The claim of the Conners Company for 'sinking damages' being allowed for one half in the libel, will be allowed for only one sixth in the limitation proceeding. The Grace Line has claimed for only so much as the Conners Company may recover in the libel. That means that its claim will be one half the 'collision damages' and for one sixth the 'sinking damages.' If the fund be large enough, the result will be to throw one half the 'collision damages' upon the Grace Line and one half on the Carroll Company; and one third of the 'sinking damages' on the [**16] Conners Company, the Grace Line and the Carroll Company, each. If the fund is not large enough, the Grace Line will not be able altogether to recoup itself in the limitation proceeding for its proper contribution from the Carroll Company.

Decrees reversed and cause remanded for further proceedings in accordance with the foregoing. 

Leo Adams, an Infant, by Marcy E. Adams, His Guardian ad Litem, Respondent, v. George Bullock, as Receiver of the Buffalo and Lake Erie Traction Company, Appellant 
Court of Appeals of New York 

227 N.Y. 208; 125 N.E. 93; 1919 N.Y. LEXIS 670 

October 23, 1919, Argued November 18, 1919, Decided 

PRIOR HISTORY: [***1] 

Appeal from a judgment of the Appellate Division of the Supreme Court in the fourth judicial department, entered May 15, 1919, affirming a judgment in favor of plaintiff entered upon a verdict. 

Adams v. Bullock, 188 App. Div. 948, reversed. 

DISPOSITION: Judgments reversed, etc. 

HEADNOTES: Negligence—injury to boy who touched trolley wire with a piece of wire—defendant not liable in absence of any evidence that reasonable precautions had not been taken against injury from trolley wire. 

SYLLABUS: The defendant runs a trolley line which is crossed by a bridge. The plaintiff, a boy of about twelve years of age, while crossing the bridge, in swinging a wire about eight feet long, brought it in contact with defendant's trolley wire which was between four and five feet below the top of the parapet of the bridge, which parapet was eighteen inches wide. By this contact the plaintiff was shocked and burned. Held, that there was no evidence that defendant had failed in its duty to adopt reasonable precautions against injury from the wire. Hence a recovery by plaintiff cannot be sustained. 

The nature of the action and the facts, so far as material, are stated in the opinion. 

COUNSEL: [***2] 

Thomas R. Wheeler for appellant. The defendant was not guilty of negligence. The trial court erred in submitting the case to the jury. ( Freeman v. B. H. R. R. Co., 54 App. Div. 596; Sheffield Co. v. Morton, 161 Ala. 153; Kempf v. S. & I. E. R. Co., 82 Wash. 263; Johnston N. O. T. H. El. Co., 17 L. R. A. [N. S.] 435; Mayfield W. & L. Co. v. Webb, 33 Ky. L. 909; Graves v. Washington Water Power Co., 44 Wash. 675.) 

Murle L. Rowe and Nelson J. Palmer for respondent. The negligence of the defendant was a question of fact for the jury to determine. ( Hickok v. A. L., H. & P. Co., 200 N. Y. 465; Webster v. Richmond Light & R. R. Co., 158 App. Div. 210; Braun v. Buffalo General Electrical Co., 200 N. Y. 484, 492; Caglione v. Mount Morris Electric Light, 56 App. Div. 191; Paine v. Electric Illuminating, etc., Co., 64 App. Div. 477; Wagner v. Brooklyn Heights R. R. Co., 69 App. Div. 349; 174 N. Y. 520; Morhard v. Richmond Light & R. R. Co., 111 App. Div. 353.) The defendant was negligent because it maintained a wire carrying a high and dangerous voltage of electricity, unguarded [***3] in any manner, at a point in dangerous proximity to a place frequented by pedestrians and used by children as a playground. ( Braun v. Buffalo General Electrical Co., 200 N. Y. 484; Wilson v. American Bridge Co., 74 App. Div. 596; Wittleder v. Electric Co., 47 App. Div. 410; 50 App. Div. 478; 219 N. Y. 443; Travell v. Bannerman, 71 App. Div. 439; 174 N. Y. 49; Robertson v. Lighting & Power Co., 178 App. Div. 720.) 

JUDGES: Cardozo, J. Hiscock, Ch. J., Chase, Collin, Hogan, Crane and Andrews, JJ., concur. 

OPINION BY: CARDOZO 

OPINION: [*209]  [**93] The defendant runs a trolley line in the city of Dunkirk, employing the overhead wire system. At one point, the road is crossed by a bridge or culvert which carries the tracks of the Nickle Plate and Pennsylvania railroads. Pedestrians often use the bridge as a short cut between streets, and children play on it. On April 21, 1916, the plaintiff, a boy of twelve years, came across the bridge, swinging a wire about eight feet long. In swinging it, he brought it in contact with the defendant's trolley wire, which ran beneath the structure. The side of the bridge was protected by a parapet eighteen inches [***4] wide. Four feet seven and three-fourths inches below the top of the parapet, the trolley wire was strung. The plaintiff was shocked and burned when the wires came together. He had a verdict at Trial Term, which has been affirmed at the Appellate Division by a divided court. 

We think the verdict cannot stand. The defendant in using an overhead trolley was in the lawful exercise of its [*210] franchise. Negligence, therefore, cannot be imputed to it because it used that system and not another (Dumphy v. Montreal L., H. & P. Co., 1907 A. C. 454). There was, of course, a duty to adopt all reasonable precautions to minimize the resulting perils. We think there is no evidence that this duty was ignored. The trolley wire was so placed that no one standing on the bridge or even bending over the parapet could reach it. Only some extraordinary casualty, not fairly within the area of ordinary prevision, could make it a thing of danger. Reasonable care in the use of a destructive agency imports a high degree of vigilance (Nelson v. Branford L. & W. Co., 75 Conn. 548, 551; Braun v. Buffalo Gen. El. Co., 200 N. Y. 484). But no vigilance, however alert, unless [***5] fortified by the gift of prophecy, could have predicted the point upon the route where such an accident would occur. It might with equal reason have been expected anywhere else. At any point upon the route, a mischievous or thoughtless boy might touch the wire with a metal pole, or fling another wire across it (Green v. W. P. Rys. Co., 246 Penn. St. 340). If unable to reach it from the walk, he might stand upon a wagon or climb upon a tree. No special danger at this bridge warned the defendant that there was need of special measures of precaution. No like accident had occurred before. No custom had been disregarded. We think that ordinary caution did not involve forethought of this extraordinary peril. It has been so ruled in like circumstances by courts in other jurisdictions... [**94] (Green v. W. P. Rys. Co., supra; Vannatta v. Lancaster L. & P. Co., 164 Wis. 344; Parker v. Charlotte Elec. Ry. Co., 169 N. C. 68; Kempf v. S. & I. E. R. R. Co., 82 Wash. 263; Sheffield Co. v. Morton, 161 Ala. 153). Nothing to the contrary was held in Braun v. Buffalo Gen. El. Co. (200 N. Y. 484) or Wittleder v. Citizens Electric Ill. [***6] Co. (47 App. Div. 410). In those cases, the accidents were well within the range of prudent foresight (Braun v. Buffalo Gen. El. Co., supra, at p. [*211] 494). That was also the basis of the ruling in Nelson v. Branford Lighting & Water Co. (75 Conn. 548, 551). There is, we may add, a distinction, not to be ignored, between electric light and trolley wires. The distinction is that the former may be insulated. Chance of harm, though remote, may betoken negligence, if needless. Facility of protection may impose a duty to protect. With trolley wires, the case is different. Insulation is impossible. Guards here and there are of little value. To avert the possibility of this accident and others like it at one point or another on the route, the defendant must have abandoned the overhead system, and put the wires underground. Neither its power nor its duty to make the change is shown. To hold it liable upon the facts exhibited in this record would be to charge it as an insurer. 

The judgment should be reversed and a new trial granted, with costs to abide the event. 

BYRNE v. BOADLE

COURT OF EXCHEQUER, 1863. 2 II. & C. 722, 159 Eng.Rep. 299.

[Action for negligence. The plaintiff's evidence was that he was walking in a public street past the defendant's shop, and that a barrel of flour fell upon him from a window above the shop, knocked him down, and seriously injured him. There was no other evidence. The Assessor was of the opinion that there was no evidence of negligence for the jury, and nonsuited the plaintiff, reserving leave to him to move the COURT OF EXCHEQUER to enter the verdict for him for £50 damages. Plaintiff obtained a rule nisi.]

Charles Russell now showed cause. First, there was no evidence to connect the defendant or his servants with the occurrence... It is consistent with the evidence that the purchaser of the flour was superintending the lowering of it by his servant, or it may be that a stranger was engaged to do it without the knowledge or authority of the defendant. [POLLOCK, C.B. The presumption is that the defen​dant's servants were engaged in removing the defendant's flour; if they were not it was competent to the defendant to prove it.]

Secondly, assuming the facts to be brought home to the defendant or his servants, these facts do not disclose any evidence for the jury of negligence. The plaintiff was bound to give affirmative proof of negligence. But there was not a scintilla of evidence, unless the occurrence is of itself evidence of negligence. There was not even evidence that the barrel was being lowered by a jigger-hoist as alleged in the declaration. [POLLOCK, C.B. There are certain cases of which it may be said res ipsa loquitur, and this seems one of them. In some cases the Courts have held that the mere fact of the accident having occurred is evidence of negligence, as, for instance, in the case of railway collisions.]

POLLOCK, C.B. We are all of opinion that the rule must be absolute to enter the verdict for the plaintiff. The learned counsel was quite right in saying that there are many accidents from which no presumption of negligence can arise, but I think it would be wrong to lay down as a rule that in no case can a presumption of negligence arise from the fact of an accident. Suppose in this case the barrel had rolled out of the warehouse and fallen on the plaintiff, how could he possibly ascertain from what cause it occurred? It is the duty of persons who keep barrels in a warehouse to take care that they do not roll out, and I think that such a case would, beyond all doubt, afford prima facie evidence of negligence. A barrel could not roll out of a warehouse without some negligence, and to say that a plaintiff who is injured by it must call witnesses from the warehouse to prove negligence seems to me preposterous. So in the building or repairing a house, or putting pots on the chimneys, if a person passing along the road is injured by something falling upon him, I think the accident alone would be prima facie evidence of negligence. Or if an article calculated to cause damage is put in a wrong place and does mischief, I think that those whose duty it was to put it in the right place are prima facie responsible, and if there is any state of facts to rebut the presumption of negligence, they must prove them. The present case upon the evidence comes to this, a man is passing in front of the premises of a dealer in flour, and there falls down upon him a barrel of flour. I think it apparent that the barrel was in the custody of the defendant who occupied the premises, and who is responsible for the acts of his servants who had the control of it; and in my opinion the fact of its falling is prima facie evidence of negligence, and the plaintiff who was injured by it is not bound to show that it could not fall without negligence, but if there are any facts inconsistent with negligence it is for the defendant to prove them.

[The concurring opinions of BRAMWELL, B., CHANNELL, B., and PIGOTT, B., are omitted]
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Appeal from the District Court of the United States for the Southern District of New York.

OPINION BY: HAND 

OPINION: [*737] Before L. HAND, SWAN, and AUGUSTUS N. HAND, Circuit Judges. 

L. HAND, Circuit Judge. 

The barges No. 17 and No. 30, belonging to the Northern Barge Company, had lifted cargoes of coal at Norfolk, Virginia, for New York in March, 1928. They were towed by two tugs of the petitioner, the "Montrose" and the "Hooper," and were lost off the Jersey Coast on March tenth, in an easterly gale. The cargo owners sued the barges under the contracts of carriage; the owner of the barges sued the tugs under the towing contract, both for its own loss and as bailee of the cargoes; the owner of the tug filed a petition to limit its liability. All the suits were joined and heard together, and the judge found that all the vessels were unseaworthy; the tugs, because they did not carry radio receiving sets by which they could have seasonably got warnings of a change in the weather which should have caused them to seek shelter in the Delaware Breakwater en route. He therefore entered an interlocutory decree holding each tug and barge jointly liable to each cargo owner, and each [**2] tug for half damages for the loss of its barge. The petitioner appealed, and the barge owner appealed and filed assignments of error. 

Each tug had three ocean going coal barges in tow, the lost barge being at the end. The "Montrose," which had the No. 17, took an outside course; the "Hooper" with the No. 30, inside. The weather was fair without ominous symptoms, as the tows passed the Delaware Breakwater about midnight of March eighth, and the barges did not get into serious trouble until they were about opposite Atlantic City some sixty or seventy miles to the north. The wind began to freshen in the morning of the ninth and rose to a gale before noon; by afternoon the second barge of the Hooper's tow [*738] was out of hand and signalled the tug, which found that not only this barge needed help, but that the No. 30 was aleak. Both barges anchored and the crew of the No. 30 rode out the storm until the afternoon of the tenth, when she sank, her crew having been meanwhile taken off. The No. 17 sprang a leak about the same time; she too anchored at the Montrose's command and sank on the next morning after her crew also had been rescued. The cargoes and the tugs maintain that [**3] the barges were not fit for their service; the cargoes and the barges that the tugs should have gone into the Delaware Breakwater, and besides, did not handle their tows properly. 

The evidence of the condition of the barges was very extensive, the greater part being taken out of court. As to each, the fact remains that she foundered in weather that she was bound to withstand. A March gale is not unusual north of Hatteras; barges along the coast must be ready to meet one, and there is in the case at bar no adequate explanation for the result except that these were not well-found. The test of seaworthiness, being ability for the service undertaken, the case might perhaps be left with no more than this. As to the cargoes, the charters excused the barges if "reasonable means" were taken to make them seaworthy; and the barge owners amended their answers during the trial to allege that they had used due diligence in that regard. As will appear, the barges were certainly not seaworthy in fact, and we do not think that the record shows affirmatively the exercise of due diligence to examine them. The examinations at least of the pumps were perfunctory; had they been sufficient the [**4] loss would not have occurred. 

To take up the evidence more in detail, the bargee of the No. 30 swore that she was making daily about a foot to eighteen inches of water when she left Norfolk, and Hutson, her owner's agent in charge of her upkeep, testified that a barge which made five inches was unseaworthy. Some doubt is thrown upon the bargee's testimony because he had served upon moulded barges and the No. 30 was flat-bottomed; from which it is argued that he could not have known just how much she really leaked. Nevertheless, he was a man of experience, who swore to a fact of his own observation. We cannot discredit him merely upon the hypothesis that he did not know how to sound his boat. It is not however necessary to depend upon the proof of her leaking when she left Norfolk; she began to leak badly under stress of weather before which she should have been staunch, at least so far that her pumps could keep her alive, and her pumps failed. She had two kinds, hand and steam, but the first could not be manned. While the leaks had been gaining a little before the breakdown, it is probable, or at least possible, that had the tubes not burst, she would have lived, for [**5] the gale moderated on Friday night. The tubes were apparently sound when put in about a year before, and it does not appear why they burst; Hutson was very ambiguous as to how long they should last. The barge answers that it was the cold water which burst them, but the bargee gave no such explanation. Moreover, if she leaked so badly that the water gained until it reached the tubes, this was itself evidence of unseaworthiness. If a vessel is to be excused for leaking, she must at least be able to keep the leak down so as not to flood the pumps. 

The unseaworthiness of the No. 17 is even clearer. Not only did she begin to leak under no greater stress of weather than the No. 30, but her pumps also failed, though for quite another reason. Part of her cargo was held back from the chain locker by a temporary bulkhead, which carried away because of the barge's pounding. She had begun to leak early in the morning of the ninth, but her bargee believed that he could have kept down the water if he could have used his pumps. When the bulkhead gave, the coal fell into the chain locker and clogged the suction, letting the bow fill without relief, putting the barge by the head and making [**6] her helpless. In addition a ventilator carried away, the water finding entrance through the hole; and the judge charged her for the absence of a proper cover, on which however we do not rely; the failure of the bulkhead was quite enough. As already intimated, we need not hold that a barge is necessarily unseaworthy because she leaks in a gale; the heaving and straining of the seams will often probe weak spots which no diligence can discover. It is, however, just against that possibility that the pumps are necessary; whatever impedes their action, or might reasonably be anticipated to do so, is a defect which makes her unfit for her service. As to both barges, therefore, we do not resort to the admissions put in the mouths of both bargees, some of them too extravagant for credence. We do not believe for instance that the No. 30 had six feet of water in her when she broke [*739] ground at Norfolk, or that she leaked as well when light as when loaded. We doubt also whether the No. 17 was leaking two inches an hour at Norfolk, or that her bargee complained of an overload. Admissions, especially in cases of this kind, are notoriously unreliable; and watermen are not given to [**7] understatement. 

A more difficult issue is as to the tugs. We agree with the judge that once conceding the propriety of passing the Breakwater on the night of the eighth, the navigation was good enough. It might have been worse to go back when the storm broke than to keep on. The seas were from the east and southeast, breaking on the starboard quarter of the barges, which if tight and well found should have lived. True they were at the tail and this is the most trying position, but to face the seas in an attempt to return was a doubtful choice; the masters' decision is final unless they made a plain error. The evidence does not justify that conclusion; and so, the case as to them turns upon whether they should have put in at the Breakwater. 

The weather bureau at Arlington broadcasts two predictions daily, at ten in the morning and ten in the evening. Apparently there are other reports floating about, which come at uncertain hours but which can also be picked up. The Arlington report of the morning read as follows: "Moderate north, shifting to east and southeast winds, increasing Friday, fair weather to-night." The substance of this, apparently from another source, reached [**8] a tow bound north to New York about noon, and, coupled with a falling glass, decided the master to put in to the Delaware Breakwater in the afternoon. The glass had not indeed fallen much and perhaps the tug was over cautious; nevertheless, although the appearances were all fair, he thought discretion the better part of valor. Three other tows followed him, the masters of two of which testified. Their decision was in part determined by example; but they too had received the Arlington report or its equivalent, and though it is doubtful whether alone it would have turned the scale, it is plain that it left them in an indecision which needed little to be resolved on the side of prudence; they preferred to take no chances, and chances they believed there were. Courts have not often such evidence of the opinion of impartial experts, formed in the very circumstances and confirmed by their own conduct at the time. 

Moreover, the "Montrose" and the "Hooper" would have had the benefit of the evening report from Arlington had they had proper receiving sets. This predicted worse weather; it read: "Increasing east and southeast winds, becoming fresh to strong, Friday night and increasing [**9] cloudiness followed by rain Friday." The bare "increase" of the morning had become "fresh to strong." To be sure this scarcely foretold a gale of from forty to fifty miles for five hours or more, rising at one time to fifty-six; but if the four tows thought the first report enough, the second ought to have laid any doubts. The master of the "Montrose" himself, when asked what he would have done had he received a substantially similar report, said that he would certainly have put in. The master of the "Hooper" was also asked for his opinion, and said that he would have turned back also, but this admission is somewhat vitiated by the incorporation in the question of the statement that it was a "storm warning," which the witness seized upon in his answer. All this seems to us to support the conclusion of the judge that prudent masters, who had received the second warning, would have found the risk more than the exigency warranted; they would have been amply vindicated by what followed. To be sure the barges would, as we have said, probably have withstood the gale, had they been well found; but a master is not justified in putting his tow to every test which she will survive, if she [**10] be fit. There is a zone in which proper caution will avoid putting her capacity to the proof; a coefficient of prudence that he should not disregard. Taking the situation as a whole, it seems to us that these masters would have taken undue chances, had they got the broadcasts. 

They did not, because their private radio receiving sets, which were on board, were not in working order. These belonged to them personally, and were partly a toy, partly a part of the equipment, but neither furnished by the owner, nor supervised by it. It is not fair to say that there was a general custom among coastwise carriers so as to equip their tugs. One line alone did it; as for the rest, they relied upon their crews, so far as they can be said to have relied at all. An adequate receiving set suitable for a coatwise tug can now be got at small cost and is reasonably reliable if kept up; obviously it is a source of great protection to their tows. Twice every day they can receive these predictions, [*740] based upon the widest possible in formation, available to every vessel within two or three hundred miles and more. Such a set is the ears of the tug to catch the spoken word, just as the [**11] master's binoculars are her eyes to see a storm signal ashore. Whatever may be said as to other vessels, tugs towing heavy coal laden barges, strung out for hald a mile, have little power to maneuvre, and do not, as this case proves, expose themselves to weather which would not turn back stauncher craft. They can have at hand protection against dangers of which they can learn in no other way. 

Is it then a final answer that the business had not yet generally adopted receiving sets? There are yet, no doubt, cases where courts seem to make the general practice of the calling the standard of proper diligence; we have indeed given some currency to the notion ourselves... Ketterer v. Armour & Co. (C.C.A.) 247 F. 921, 931, L.R.A. 1918D, 798; Spang Chalfant & Co. v. Dimon, etc., Corp. (C.C.A.) 57 F.(2d) 965, 967. Indeed in most cases reasonable prudence is in fact common prudence; but strictly it is never its measure; a whole calling may have unduly lagged in the adoption of new and available devices. It may never set its own tests, however persuasive be its usages. Courts must in the end say what is required; there are precautions so imperative that even their universal disregard will [**12] not excuse their omission... Wabash R. Co. v. McDaniels, 107 U.S. 454, 459-461, 2 S. Ct. 932, 27 L. Ed. 605; Texas & P. R. Co. v. Behymer, 189 U.S. 468, 470, 23 S. Ct. 622, 47 L. Ed. 905; Shandrew v. Chicago, etc., R. Co., 142 F. 320, 324, 325 (C.C.A. 8); Maynard v. Buck, 100 Mass. 40. But here there was no custom at all as to receiving sets; some had them, some did not; the most that can be urged is that they had not yet become general. Certainly in such a case we need not pause; when some have thought a device necessary, at least we may say that they were right, and the others too slack. The statute (section 484, title 46, U.S. Code [46 USCA § 484]) does not bear on this situation at all. It prescribes not a receiving, but a transmitting set, and for a very different purpose; to call for help, not to get news. We hold the tugs therefore because had they been properly equipped, they would have got the Arlington reports. The injury was a direct consequence of this unseaworthiness. 

Decree affirmed.

BENJAMIN SAGLIMBENI, by CARMELA SAGLIMBENI, His Guardian ad Litem, Respondent, v. WEST END BREWING COMPANY, Appellant. CARMELA SAGLIMBENI, Respondent, v. WEST END BREWING COMPANY, Appellant. 
Supreme Court of New York, Appellate Division 
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July 7, 1948 

PRIOR HISTORY: [***1]  

APPEALS from judgments of the Supreme Court, in favor of plaintiffs, entered December 19, 1946, in Schenectady County upon verdicts rendered at a Trial Term (IMRIE, J.). 

HEADNOTES: Negligence - explosion of beer bottle - (1) action to recover damages for personal injuries resulting from explosion of beer bottle; evidence that beer bottles had been re-used many times, which tended to lower resistant strength of bottles; jury could infer that due care not exercised by bottler - (2) although direct evidence lacking, evidence sufficient to establish that old bottle had been used - (3) evidence that use of old bottles was standard practice and that methods of testing and inspection conformed to common usage not conclusive on issue of negligence. 

1. In an action to recover damages for personal injuries caused by the explosion of a bottle of beer, plaintiff alleged that defendant had failed to use due care in inspecting the bottles which it had filled and distributed and that it had used bottles which were weak and defective and had filled them with beer containing a gas content greater than the bottles' resistant strength.There was evidence that the interior pressure of such bottles might [***2] reach fifty pounds to the square inch; that bottles were continuously returned and refilled and empty bottles of other concerns were used; that, since such re-use tended to weaken the resistant strength of the bottles, the practice was dangerous; that new bottles were guaranted to withstand a pressure of 175 to 200 pounds; that practically all the bottles in use were old bottles, and that the new bottles were kept in reserve. From such evidence the jury had the right to conclude that defendant had failed to exercise due care in the bottling and sale of the beer. 

2. Despite the lack of direct evidence on the issue, the jury could conclude from the evidence that the bottle used was an old one. 

3. There was additional evidence that defendant followed standard practice in using old bottles and that its methods of testing and inspection conformed to common usage. Nevertheless it was for the jury to say whether the use of such bottles was hazardous and constituted negligence. Common usage is not a conclusive test of negligence. 

COUNSEL: Kernan & Kernan, attorneys (Warnick J. Kernan and James S. Kernan, Jr., of counsel), for appellant. 

Harold E. Blodgett for respondents. 

OPINIONBY: [***3] 

FOSTER 

OPINION: [*202]  [**636] FOSTER, J.  Defendant West End Brewing Company appeals from two judgments in favor of the plaintiffs. The action of the infant plaintiff was brought to recover damages for personal injuries caused by the breaking of a bottle of beer sold and distributed by the defendant. As a result of the accident the infant plaintiff sustained a very serious injury to one of his eyes. The accident happened on July 28, 1942, in a public tavern in which he was then employed. At the time he was engaged in taking bottles of beer from a case and placing them in rows on a shelf in back [**637] of the bar. The defendant manufactures beer which it bottles and delivers to retailers. It had for some time prior to the accident in question delivered bottled beer in cases to the tavern where the infant plaintiff was employed. There it was stored in the cellar and when required was brought up in cases and put on shelves back of the bar until ready to be used. 

The gravamen of the actions against defendant is that of negligence. It was alleged that defendant failed to use due care in inspecting the bottles before filling; that it used bottles that were weak and [***4] defective; that it used bottles for beer containing a gas content greater than the resistant strength of the bottles; and, that it failed to exercise in general due care in the sale and manufacture of bottled beer. 

No motions were made by the defendant to set aside the verdicts on the ground that the same were excessive or against [*203] the weight of evidence, and a new trial is not asked. The sole ground of appeal is that plaintiffs failed to prove a cause of action and that defendant's motion for a nonsuit should have been granted. On the basis of this situation and as the case comes to us every reasonable inference must be drawn in favor of the plaintiffs. It must be assumed, therefore, that, as claimed by the plaintiffs, the bottle was broken by an interior explosion and without any contributing act on the part of the infant plaintiff. We must also assume as an obvious and reasonable inference that the bottle was too weak to withstand the gas pressure within. All live beer contains carbonic gas to cause foam and keep the foam up. A volume of 2.6 gas is used in bottled beer but the interior pressure varies with atmospheric temperatures, running as high, so the jury [***5] could have found, as fifty pounds to the square inch on a warm day. These facts might suggest the doctrine of res ipsa loquitur, but the case was not submitted on that theory, and indeed the plaintiffs make no claim that it should have been. They assert that they have proven actionable negligence against the defendant. The latter rests its case solely upon the proposition that in the manufacture and bottling of beer it followed the customary practice and usage of all breweries. This fact, it urges, absolves it from any claim of negligence, and that to hold otherwise would in effect make it an insurer. 

Testimony as to the brewing and bottling of beer was given at great length. It would serve no useful purpose to review this process in detail. Suffice it to say that in the bottling of beer the product passes through six different machines - the soaking machine, washing machine, beer filling machine, crowning machine, pasteurizing machine and labeling machine. In four of these processes the bottles are subjected to pressure tests of a character designed to develop any weaknesses or defects that might break them. In addition there are three inspections for the purpose of [***6] eliminating any defective bottles. The methods thus followed and the processes used by the defendant, including [**638] the tests to which bottles were subjected and their inspection, are standard and customary in the business and identical with the practice of all modern breweries. These facts are not disputed. 

However, it appears that bottles are used over and over again. Empty bottles are continually returned and refilled, and the defendant uses empty bottles of other concerns providing they are of the same size and color as its own. On the trial there was expert testimony for the plaintiffs to the effect [*204] that this practice was a hazardous one especially in view of the fact that the internal pressure due to gas in the beer might reach as high as fifty pounds to the square inch on a warm day. While it is conceded that the use of old bottles is a standard practice with all breweries, nevertheless the jury could have found that this practice very greatly increases the hazard of exploding bottles to the public. There was expert testimony to this effect but it rests upon the common-sense view that the repeated use of bottles and the handling thereof tends to develop [***7] defects which will weaken their resistant strength. The expert for the plaintiffs characterized such a practice succinctly when he said: "The standard practice is to let the public take the risk and then to provide resources for the hazard." Again he said: "It is a hazardous thing for you to use old bottles over again until they break." 

Thus, at the least reckoning, the jury had as a basis for its verdicts: first, the fact that the bottle exploded; second, the obvious and reasonable inference that it exploded because it was too weak to withstand the gas pressure within; and third, the defendant used old bottles in great quantities for continuous refilling, and that such a practice was hazardous because constant handling tends to develop defects which will weaken their resistant strength. Defendant's sole answer is that because it followed a standard practice in using old bottles, and also because its methods of testing and inspection conformed to common usage, that no lack of reasonable care was shown. In charging the jury the court said in effect that proof of standard practice was not necessarily conclusive on the issue of negligence; that it was the defendant's duty to exercise [***8] the care that a reasonably prudent and careful person would exercise. We think the charge correctly stated the law. Common usage is a test of negligence to be considered by the jury but not a conclusive test. Such evidence is to be received for what it may be worth in view of all the circumstances of a particular case (Shannahan v. Empire Engineering Corp., 204 N.Y. 543). It was for the jury to say, even though usage and custom were shown, whether the use of old bottles under the circumstances disclosed was hazardous to the public and, therefore, negligent. If the hazard remained after standard tests were made the jury was not bound to find that such tests were conclusive proof of due care. It would be a strange doctrine indeed, to admit the hazard, created for economic reasons, and then say as a matter of law that the public must bear the risk. 

 [*205]  [**639]We are not unmindful that plaintiffs have not proven with exactitude that the bottle in question was an old bottle. However, the jury could find from the testimony that practically all of the bottles in use at the time were old bottles; and that new bottles were kept in reserve. Moreover, it appears [***9] from the testimony that new bottles are guaranteed by the manufacturer to withstand a pressure of from 175 to 200 pounds. The jury, therefore, could well have found that the bottle in question was not a new bottle for no one claims the gas pressure from beer amounted to such figures. 

Cases cited by defendant to support its theory of nonliability by virtue of following custom are distinguishable on the facts from the present case. 

The judgments should be affirmed, with costs. 

HEFFERNAN and BREWSTER, JJ., concur; HILL, P.J., and DEYO, J., dissent. 

Judgments affirmed, with costs. 

BUTTERFIELD v. FORRESTER

King's Bench, 1809

11 East 60

This was an action on the case for obstructing a highway, by means of which obstruction the plaintiff, who was riding along the road, was thrown down with his horse, and injured, etc. At the trial before Bayley, J., at Derby, it appeared that the defendant, for the purpose of making some repairs to his house, which was close by the roadside at one end of the town, had put up a pole across part of the road, a free passage being left by another branch or street in the same direction. That the plaintiff left a public house not far distant from the place in question at 8 o'clock in the evening in August, when they were just beginning to light candles, but while there was light enough left to discern the obstruction at one hundred yards distance; and the witness who proved this, said that if the plaintiff had not been riding very hard he might have observed and avoided it; the plaintiff, however, who was riding violently, did not observe it, but rode against it, and fell with his horse and was much hurt in consequence of the accident; and there was no evidence of his being intoxicated at the time. On this evidence, Bayley, J., directed the jury, that if a person riding with reasonable and ordinary care could have seen and avoided the obstruction; and if they were satisfied that the plaintiff was riding along the street extremely hard, and without ordinary care, they should find a verdict for the defendant, which they accordingly did.

Vaughan Serjt. now objected to this direction, on moving for a a new trial; and referred to Buller’s Ni. Pri. 26(a), where the rule is laid down, that “if a man lay logs of wood across a highway; though a person may with care ride safely by, yet if by means thereof my horse stumble and fling me, I may bring an action.”

BAYLEY, J. The plaintiff was proved to be riding as fast as his horse could go, and this was through the streets of Derby. If he had used ordinary care he must have seen the obstruction; so that the accident appeared to happen entirely from his own fault.

LORD ELLENBOROUGH, C.J. A party is not to cast himself upon an obstruction which had been made by the fault of another, and avail himself of it, if he does not himself use common and ordinary caution to be in the right. In cases of persons riding upon what is considered to be the wrong side of the road, that would not authorize another purposely to ride up against them. One person being in fault will not dispense with another's using ordinary care for himself. Two things must concur to support this action: an obstruction in the road by the fault of the defendant, and no want of ordinary care to avoid it on the part of the plaintiff…

[New trial denied.]

Davies v. Mann

Exchequer, 1842.

10 M. & w. 547, 152 Eng. Rep. 588.

Case for negligence. The declaration stated, that the plaintiff theretofore, and at the time of the committing of the grievance thereinafter mentioned, to wit, on etc., was lawfully possessed of a certain donkey, which said donkey of the plaintiff was then lawfully in a certain highway, and the defendant was then possessed of a certain waggon and certain horses drawing the same, which said waggon and horses of the defendant were then under the care, government, and direction of a certain then servant of the defendant, in and along the said highway; nevertheless the defendant, by his said servant, so carelessly, negligently, unskillfully, and improperly governed and directed his said waggon and horses, that by and through the carelessness, negligence, unskilfulness, and improper conduct of the defendant, by his said servant, the said waggon and horses of the defendant then ran and struck with great violence against the said donkey of the plaintiff, and thereby then wounded, crushed, and killed the same, etc.

The defendant pleaded not guilty.

At the trial, before Erskine, J., at the last Summer Assizes for the county of Worcester, it appeared that the plaintiff, having fettered the fore feet of an ass belonging to him, turned it into a public highway, and at the time in question the ass was grazing on the off side of the road about eight yards wide, when the defendant's waggon, with a team of three horses, coming down a slight descent, at what the witness termed a smartish pace, ran against the ass, knocked it down, and the wheels passing over it, it died soon after. The ass was fettered at the time, and it was proved that the driver of the waggon was some little distance behind the horses. The learned Judge told the jury, that though the act of the plaintiff, in leaving the donkey on the highway so fettered as to prevent his getting out of the way of carriages travelling along it, might be illegal, still, if the proximate cause of the injury was attributable to the want of proper conduct on the part of the driver of the waggon, the action was maintainable against the defendant; and his Lordship directed them, if they thought that the accident might have been avoided by the exercise of ordinary care on the part of the driver, to find for the plaintiff. The jury found their verdict for the plaintiff, damages 40s.

Godson now moved for a new trial, on the ground of misdirection.

LORD ABINGER, C. B. I am of opinion that there ought to be no rule in this case. The defendant has not denied that the ass was lawfully in the highway, and therefore we must assume it to have been lawfully there; but even were it otherwise, it would have made no difference, for as the defendant might, by proper care, have avoided injuring the animal, and did not, he is liable for the consequences of his negligence, though the animal may have been improperly there.

PARKE, B. This subject was fully considered by this Court in the case of Bridge v. The Grand Junction Railway Company (3 M. & W. 246), where, as appears to me, the correct rule is laid down concerning negligence, namely, that the negligence which is to preclude a plaintiff from recovering in an action of this nature, must be such as that he could, by ordinary care, have avoided the consequences of the defendant's negligence. I am reported to have said in that case, and I believe quite correctly, that "the rule of law is laid down with perfect correctness in the case of Butterfield v. Forrester, that, although there may have been negligence on the part of the plaintiff, yet unless he might, by the exercise of ordinary care, have avoided the consequences of the defendant's negligence, he is entitled to recover; if by ordinary care he might have avoided them, he is the author of his own wrong." In that case of Bridge v. Grand Junction Railway Company, there was a plea imputing negligence on both sides; here it is otherwise; and the Judge simply told the jury, that the mere fact of negligence on the part of the plaintiff in leaving his donkey on the public highway, was no answer to the action, unless the donkey's being there was the immediate cause of the injury; and that, if they were of opinion that it was caused by the fault of the defendant's servant in driving too fast, or, which is the same thing, at a smartish pace, the mere fact of putting the ass upon the road would not bar the plaintiff of his action.

All that is perfectly correct; for, although the ass may have been wrongfully there, still the defendant was bound to go along the road at such a pace as would be likely to prevent mischief.
Were this not so, a man might justify the driving over goods left on a public highway, or even over a man lying asleep there, or the purposely running against a carriage going on the wrong side of the road.

HARMAN B. ANDERSON v. MAE B. PAYNE 

Record No. 3479 

Supreme Court of Virginia 

189 Va. 712; 54 S.E.2d 82; 1949 Va. LEXIS 212 

June 20, 1949 

PRIOR HISTORY: [***1] 

Error to a judgment of the Circuit Court of the city of Clifton Forge. Hon. Earl L. Abbott, judge presiding. 

DISPOSITION: Reversed and final judgment. 

HEADNOTES: (1) Automobiles—Doctrine of Last Clear Chance Stated—Limitations on Application. 

(2) Automobiles—Collision Between Automobile and Pedestrian—Last Clear Chance Held Not Applicable. 

1. In Virginia the doctrine of last clear change applies not only where defendant actually saw, but also where, by the exercise of ordinary care, he ought to have seen, plaintiff in a situation of helpless or unconscious peril. But it is not to be so applied as to wipe out or supersede the defense of contributory negligence, or to be extended in its application to become in fact a rule of comparative negligence. The burden is on plaintiff to show that he was in a situation of peril of which he was unconscious or from which he could not by the exercise of reasonable care extricate himself, and that after his peril was discovered, or ought to have been discovered, defendant had a last clear chance to save him by the exercise of ordinary care. The obligation of observing the last clear chance is mutual and if plaintiff had an equal chance [***2] with defendant to avoid the accident, or the last clear chance to do so, he cannot recover. Defendant's chance must be the last chance and a clear chance; and if defendant's negligence is not the sole proximate cause of the accident, but plaintiff's negligence continues and is also a proximate, as distinguished from a remote, cause, defendant is not liable. Whether the doctrine applies is to be determined by the facts of the particular case. 

2. Plaintiff was struck from the rear while walking on the edge of the paved portion of a street in violation of section 2154(126)(g) of the 1948 Supplement to the Code of 1942 (Michie). The accident occurred on a winter morning at dawn, when visibility was poor. Plaintiff did not hear defendant's car approaching, observe the light therefrom, or look to her rear at any time for traffic. Defendant testified that he was driving at a moderate speed, but admitted that although he had wiped his windshield the areas he attempted to clear of frost were not sufficiently large or clear to afford very good vision. It was clearly too late for him to avoid the collision after he saw plaintiff. While both parties were negligent, there was no merit [***3] in plaintiff's contention that the doctrine of last clear chance applied because defendant should have seen her. If it were conceded that defendant had a reasonable time and opportunity to save plaintiff after he should have discovered that plaintiff was in a position of unconscious peril, her negligence in being in that position continued as a proximate, not a remote, cause of the accident, since she always had as much chance to save herself as defendant had to save her. Such chance as he had never became a last clear chance because her chance was at least as real and available and as continuous as his. 

SYLLABUS: The opinion states the case. 
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OPINIONBY: BUCHANAN 

OPINION: [*713] [**83] BUCHANAN, J., delivered the opinion of the court. 

The plaintiff, Mae B. Payne, was struck and injured by an automobile driven by the defendant, Anderson. She sued Anderson, James W. Dudding and Coca-Cola Bottling Company of Clifton Forge, Incorporated. The evidence was struck out as to the two [***4] last-named defendants and no exception was taken to that ruling. A verdict and judgment for $3,500 were obtained against Anderson, to whom this writ of error was granted. He assigns several errors, but the controlling issue is whether plaintiff had a right to recover under the doctrine of last clear chance. It is not contended that she was entitled to recover on any other theory. 

Condensed and stated in the light most favorable to the [*714] plaintiff, the evidence establishes the following facts and circumstances: 

Plaintiff was struck from the rear by defendant's automobile while walking on Rose street, which extends in a northerly and southerly direction in the city of Clifton Forge. The vehicular-traveled hard surface is fifteen feet wide and bordered on each side by dirt shoulders varying in width at different places. Due to unevenness of surface and grass, the shoulders are not very suitable for walking thereon, yet, for some two or three feet on each side of the hard surface they can be used by pedestrians. 

At the northern end of the block in which the accident happened Pine street intersects, and at the southern end is Church street. About 7:10 o'clock a.m., [***5] on December 17, 1946, plaintiff was walking southwardly from Pine street along her right, or the western, side of Rose street toward Church street. She was on the hard surface about six to twelve inches from the dirt shoulder. She had walked along on the edge of the hard and vehicular-traveled portion of the street from Pine street and reached the center of the block when struck by the automobile of defendant. She states that since the shoulders of the street were rough and unfit for pedestrian travel, she walked on the right edge of the hard surface. 

Immediately before the collision a truck of the Coca-Cola Bottling Company, driven by Dudding, had entered Rose street from Church street and was proceeding northwardly thereon along the eastern side of the hard surface and thus approaching plaintiff. 

Defendant, beside whom was seated his father, had driven down Rose street from a point north of Pine street, which he had just crossed, and in proceeding southwardly approached plaintiff. He was also meeting the northbound truck. 

During the night, frost had accumulated on the windshield of defendant's car. About 7:00 o'clock a.m., before he and his father left their home, he [***6] wiped the windshield, [*715] but testimony discloses that the areas attempted to be cleared of frost in front of the driver and his father were not sufficiently large or clear to afford very good vision. 

The morning was cloudy, cold and dreary. Some witnesses say it was a little foggy and visibility thus impaired. All witnesses agreed upon the fact that it was shortly after dawn and as the two vehicles, one going north and one south, approached the plaintiff, both were burning their headlights, as was a car that arrived on the scene a moment later. A fourth car, driven by one of the State police, who responded to a call to the scene and arrived about fifteen or twenty minutes after the collision, was also using headlights. In short, visibility was distinctly poor at the time of the accident, and though objects could be seen by the light of dawn, prudence required use of headlights on motor vehicles. 

As defendant and his father crossed Pine street on their southbound course along Rose street, they saw the lights of the truck which had just entered that block from Church street. They state that their car was being driven at from ten to fifteen miles an hour and there [***7] is nothing to contradict this evidence of its operation at that lawful and moderate speed, unless the distance it went after the accident might [**84] indicate otherwise. They also say that as their automobile and the truck approached each other, the lights from the other vehicle interfered with their vision, but there is testimony that with the aid of the breaking day, the lights of the oncoming truck should not have materially affected their ability to see the plaintiff ahead of them. 

Just before his vehicle and the truck passed, defendant and his father saw plaintiff on the hard surface a few feet ahead and defendant undertook to swerve his car to the left to avoid her. Due to her extremely close and dangerous proximity when first seen, this attempt was unsuccessful and she was hit by the right front fender. His car continued on, collided with and scraped the left side of the truck and [*716] then proceeded on about sixty feet from where it struck plaintiff before coming to rest. 

Plaintiff says that as she walked down the right side of the street, she saw the oncoming truck with lights burning but they did not interfere with her vision and she could see other objects [***8] quite well by the oncoming daylight. She did not hear defendant's car approaching, observe the light therefrom, or look to her rear at any time for traffic. When in the middle of the block, almost abreast of the truck and oblivious of the car behind her, she was struck by defendant's vehicle. 

Upon resolving all just inferences in favor of plaintiff, we think the evidence was sufficient to establish negligence on the part of defendant. It was his duty to keep a proper lookout, Voight v. Reber, 187 Va. 157, 46 S.E.2d 15, and the jury could have concluded that he was not doing so from the fact that he did not see the plaintiff until he was right on her. Also, when visibility was proof he undertook to drive his car without having properly cleared the frost from his windshield, and because of that circumstance could not, or did not, see plaintiff ahead of him. Driving under such conditions is negligence. Maryland v. Coard, 175 Va. 571, 9 S.E.2d 454. It is also clear that his negligence was a contributing cause of the injury. 

The following facts are, however, conclusively established by the testimony: (a) The plaintiff, in violation of the statute (Code, 1942 [***9] (Michie), section 2154(126)(g), 1948 Cum. Supp.), walked along her right-hand side of the hard surface with her back to oncoming traffic, at a time and under such circumstances as to render it distinctly probable that she might not be seen by a driver approaching from the rear; (b) defendant and his father saw her about the same time, but at that moment the car was only a few feet from her and so close that defendant was unable to avoid striking her, though he made efforts to prevent the mishap. 

Plaintiff insists that notwithstanding her negligence in [*717] walking along the wrong side of the street, the defendant, in the exercise of ordinary care, should have seen her in time to avoid striking her, and that, therefore, the doctrine of last clear chance applies. 

Defendant asserts that the doctrine is not applicable because the plaintiff was guilty of contributory negligence which proximately caused or contributed to her injuries, in that she knowingly walked on the wrong side of the road in negligent disregard of potential danger, and that at any time before the mishap she could have avoided it by the exercise of ordinary care. He contends, in other words, that the evidence [***10] and all just inferences from it, viewed in the light most favorable to the plaintiff, discloses negligence on her part which never became remote but actively continued down to the time of the collision and effectively contributed to it, thus making a case to which the last clear chance doctrine did not apply. 

[1] Clearly it was too late for the defendant to avoid the collision after he actually saw the plaintiff. But in Virginia it has long been established, and affirmed in repeated decisions, that the doctrine of last clear chance applies not only where the defendant actually saw, but also where, by the exercise of ordinary care, he ought to have seen, the plaintiff in a situation of helpless or unconscious peril.

 [**85] In Barnes v. Ashworth, 154 Va. 218, 153 S.E. 711, former cases were reviewed and held to establish the doctrine as applicable in this State not only to cases in which such peril of the plaintiff was actually known, but also to cases where it would have been known if the defendant had exercised reasonable care to maintain a proper lookout, and was under a legal duty to do so. This is the rule that has been recognized and followed in this jurisdiction [***11] in all subsequent cases, without exception... Keeler v. Baumgardner, 161 Va. 507, 171 S.E. 592; Frazier v. Stout, 165 Va. 68, 181 S.E. 377; Dobson-Peacock v. Curtis, 166 Va. 550, 186 S.E. 13; Crawford v. Hite, 176 Va. 69, 10 S.E.2d 561; Yellow Cab Corp. v.. Henderson, 178 Va. 207, 16 S.E. [*718] 2d 389; Harris Motor Lines v. Green, 184 Va. 984, 37 S.E.2d 4, 171 A.L.R. 359; Jenkins v. Johnson, 186 Va. 191, 42 S.E.2d 319. 
"In short," said the late Chief Justice Holt in Maryland v. Coard, supra, "he is charged with what he saw and with what he should have seen. The antecedent negligence of a plaintiff does not of itself preclude his recovery. Starkly stated, the reason for the rule is this: One cannot kill another merely because he is negligent." 175 Va. at p. 581, 9 S.E.2d at p. 458. 

This rule has been criticized as lacking in certainty and clarity in its application, and we have commented on the fact that it is more liberal to the plaintiff than the rule applied in many other jurisdictions. Barnes v. Ashworth, supra; Harris Motor Lines v. Green, supra. But that difficulty does not disappear [***12] in the application of the narrower rule that the defendant must know that the plaintiff is in peril or be charged with that knowledge from the circumstances; nor is the difficulty any greater than in many other cases where it becomes necessary to apply a definite rule of law to the endless variety of facts within its influence. In any event, we are not convinced that in this day of reckless driving and its toll of dead and crippled we should now abandon a rule which puts some restraint upon one who would drive without looking, or without means of seeing persons in his path, even though they are negligently there. 

But in determining whether the rule so established is to be applied, certain definite limitations are to be observed. 

The doctrine is not to be allowed to wipe out or supersede the defense of contributory negligence. Frazier v. Stout, supra. 

It is a rule that must be applied with caution, and its application is not to be extended to become in fact a rule of comparative negligence... Virginia Elec., etc., Co. v. Vellines, 162 Va. 671, 175 S.E. 35; Hutcheson v. Misenheimer, 169 Va. 511, 194 S.E. 665. [*719] The plaintiff is not entitled [***13] to recover under this doctrine on mere peradventure. The burden is on him to show by a preponderance of the evidence that he was in a situation of peril, of which he was unconscious or from which he could not by the exercise of reasonable care extricate himself, and that after his peril was discovered, or ought to have been discovered, the defendant had a last clear chance to save him by the exercise of ordinary care...

 Barnes v. Ashworth, supra; Saunders v. Temple, 154 Va. 714, 153 S.E. 691; Paytes v. Davis, 156 Va. 229, 157 S.E. 557; Jenkins v. Johnson, supra, 186 Va. at pp. 193-4, 42 S.E.2d at p. 320. 

The obligation of observing the last clear chance is mutual. If the plaintiff had an equal chance with the defendant to avoid the accident, or the last clear chance to do so, the plaintiff cannot recover... Green v. Ruffin, 141 Va. 628, 125 S.E. 742, 127 S.E. 486; Dick v. Virginia Elec., etc., Co., 158 Va. 77, 163 S.E. 75; Harris Motor Lines v. Green, supra. 

Whether the doctrine applies is to be determined by the facts of the particular case. The defendant's chance must be the last chance and a clear chance; and if the [***14] negligence of the defendant is not the sole proximate cause of the accident, but the negligence of the plaintiff continues and is also a proximate cause, as distinguished from a remote cause, the defendant is not liable. Stuart v. Coates, 186 Va. 227, 238, 42 S.E.2d 311, 316-17. 

[2] Measured by these rules the doctrine of last clear chance is not applicable under the facts of this case.

 [**86] If it be conceded, which is very doubtful, that the defendant had reasonable time and opportunity to save the plaintiff, after he discovered or should have discovered that she was in a position of unconscious peril (she was never in a position of helpless peril), her negligence in being in that position continued as a proximate, not a remote, cause of the accident. 

The plaintiff, possessing the full use of her faculties, was [*720] at all times able to prevent the mishap by the exercise of ordinary prudence. Instead of doing so, she deliberately and knowingly elected to walk on the forbidden side of the road, and thus actively exposed herself to danger. The hard surface was only fifteen feet wide, and as she met the oncoming truck she was necessarily aware that [***15] any vehicle approaching from the rear would ordinarily, if not necessarily, traverse that part of the street upon which she was walking. The conditions of weather and of visibility were apparent to her. She lived on Rose street, used it in going to her work and knew of traffic conditions. She knew she was meeting the truck; she knew that the noise from it would affect her hearing the sound of an automobile coming down the street behind her; and that the lights of the truck would interfere with the warning she might have from the lights of such approaching automobile, as well as interfere with her being discovered by the driver of such automobile. Yet, with a safe place easily available to her a few feet to her left, where the statute required her to walk, she continued to walk, in violation of the statute, in a place where ordinary prudence would tell her it was dangerous for her to be, and without looking behind her or making any effort to see whether a vehicle was approaching from that direction. 

Her negligence was thus never remote but always an efficient and proximate cause of the accident. The plaintiff always had as much chance to save herself as the defendant had to [***16] save her. Such chance as he had never became a last clear chance because her chance was at least as real and as available and as continuous as his. The evidence in fact shows that her negligence was more responsible for this accident than was his. It appears conclusively that her negligence in walking on the wrong side of the street, in violation of the statute, and under conditions which a reasonably prudent person would recognize as dangerous, "did not merely create a condition out of which the collision arose but it was an immediate, efficient contributing cause [*721] of the collision." Hooker v. Hancock, 188 Va. 345, 358, 49 S.E.2d 711, 717. 

The recited facts distinguish the present case from Herbert v. Stephenson, 184 Va. 457, 35 S.E.2d 753, relied on by plaintiff, where "there was plenty of room on the concrete" for the defendant to pass and the plaintiff was walking on the shoulder of the road, thus presenting a jury question whether the plaintiff's negligence was remote. The facts here present a situation more closely related to that in South Hill Motor Co. v. Gordon, 172 Va. 193, 200 S.E. 637, where the plaintiff continued to ignore a [***17] danger that should have been apparent to a reasonable person. 

Herbert v. Stephenson, supra, in fact points up a possible result of a last clear chance rule as the concurring opinion in this case would have it; that is, while a negligence plaintiff who is helpless in his peril may recover if the defendant saw him, or ought to have seen him, a negligent plaintiff who is only unconscious of his peril cannot recover unless the defendant actually saw him. Thus it would be that a plaintiff who was walking on the right shoulder of a three-lane highway, and therefore negligent under the holding in Crouse v. Pugh, 188 Va. 156, 49 S.E.2d 421, could not recover if the motorist who ran him down was not looking where he was driving, yet a second plaintiff who was crippled and being carried by the first plaintiff could recover since the same motorist ought to have been looking. 

The judgment of the trial is reversed and final judgment will be entered for the defendant. 

Reversed and final judgment. 

CONCURBY: 

MILLER 

CONCUR: MILLER, J., concurring in result. 

I agree with the majority opinion that the facts of this case do not justify the application [**87] of [***18] the doctrine of last clear chance and that, therefore, the verdict and judgment should not be sustained. I cannot, however, agree with the approach and reasoning by which that result is reached...

 [*722] Almost thirty years ago it was apparent to this court that conflict obtained in decisions dealing with the doctrine of last clear chance. In the case of Gunter v. Southern Ry. Co. (1920), 126 Va. 565, 101 S.E. 885, in an exhaustive opinion, the scholarly Judge Burks, in recognizing such conflict, stated: "It may be that the previous decisions of this court do not seem to be in entire harmony on this subject ...." 

This unsatisfactory state of the law has not been rectified, but has become more pronounced since that opinion was written. That is made certain by the observation of Mr. Justice Gregory in the recent case of Harris Motor Lines v. Green, 184 Va. 984, 992, 37 S.E.2d 4. He there said: 

"We will not undertake to discuss or attempt to reconcile the cases in which the doctrine has been applied or withheld. This would be impossible because the cases are irreconcilable." 

With that statement I fully agree. 

The opinion in Barnes v. Ashworth [***19] (1930), 154 Va. 218, 153 S.E. 711, also reflects the lack of harmony in these decisions. At the present time the conflict has attained the status of confusion and the principle, as now applied, is often blended with, if it does not actually amount to, adoption of the comparative negligence rule. 

This conflict and confusion, I am convinced, is due to the failure of the court to recognize that the doctrine of last clear chance necessarily presupposes a situation in which both plaintiff and defendant are negligent, i.e., a pure and simple case of negligence on the part of defendant and contributory negligence on the part of plaintiff, which, upon purely legalistic principles, would result in a finding favorable to defendant. However, for just and humane considerations and to avoid that harsh and inevitable result, the law allows two types of plaintiff to recover, notwithstanding their contributory negligence, if and only if certain circumstances are present. These circumstances are: (1) When a plaintiff has been and is negligent but is in a helpless condition [*723] immediately preceding the mishap and therefore unable to avoid it, he may nevertheless recover if the [***20] defendant saw or should have seen him in time to avoid the collision by the use of reasonable care, and (2) when a plaintiff, who, because of his negligence, is in a situation of danger but can readily help himself, yet is negligently inattentive and unaware of the surrounding circumstances of peril, he may recover if the defendant saw him or was apprised of his presence and realized, or in the exercise of reasonable care, should have realized his danger in time to avoid the mishap. 

That these two distinct classes of parties plaintiff exist under this doctrine is clearly recognized and their rights fully explained in sections 479 and 480 of the Restatement of the Law of Torts. This court, has, however, in my opinion, failed to follow that line of demarcation which was set out and announced in Richmond, etc., Ry. Co. v. Yeamans (1890), 86 Va. 860, at p. 869, 12 S.E. 946. 

Though she was violating the statute and negligent down to the moment of impact and at all times readily able to remove herself from the zone of danger, plaintiff insists that she is entitled to recover if in the exercise of ordinary care defendant should have seen her and realized or should have [***21] realized that she was in a position of peril and oblivious of her danger and he thereafter had opportunity to avoid the mishap by the exercise of ordinary care. That, she asserts, is a fair statement of the doctrine of last clear chance as it has been liberally applied by this court... 

Chief among the cases relied on is Herbert v. Stephenson, 184 Va. 457, 35 S.E.2d 753, and it may well be. I find its facts so strikingly similar to those in the case at bar that they need not be set forth in detail. It is sufficient to say that there the plaintiff was not helpless but negligently inattentive. The defendant did not see him until too late to avoid striking him. The plaintiff could have saved himself from injury by the exercise of ordinary care at [**88] any time before the accident, yet because there was a duty [*724] upon defendant driver to keep a proper lookout which he failed to do, the court applied the doctrine because the defendant should have seen this negligently inattentive plaintiff. At page 462, it is said: 

"... whether, under all the circumstances of the case, the defendant, in the exercise of the care incumbent upon him saw or should have [***22] seen, the plaintiff in time to have avoided striking him was for the jury after having been properly instructed." 

That opinion then quotes with approval the following paragraph from Dobson-Peacock v. Curtis, 166 Va. 550, 186 S.E. 13: 

"... We should bear in mind that a defendant is liable under the last clear chance doctrine both where he actually sees the peril of the plaintiff and fails to exercise ordinary care to avert the injury, and also where the defendant being under a duty to keep a proper lookout for the plaintiff, by the exercise of ordinary care, should have seen the plaintiff's peril in time to have avoided the injury by the use of ordinary care." (184 Va. at p. 463.) 

In my opinion, the Herbert Case was erroneously decided and should be overruled. I find no more reason for the application of the doctrine of last clear chance there than in the case at bar. The present majority opinion, upon distinctly similar facts, refuses its application and I consider it to be in obvious conflict with the views expressed in the former case. 

Otherwise stated, if the doctrine of last clear chance as applied in the Herbert Case is still the law of Virginia, [***23] then the verdict and judgment in the case at hand should not be disturbed. If it is the intention of the court to now adhere to the views expressed in the Herbert Case, then I think this case should be affirmed. But in any event, the present opinion fails to clarify the existing confusion and, in my opinion, adds another conflicting decision to the unsatisfactory situation that now obtains... 

With all inferences resolved in plaintiff's favor, it must [*725] be recognized that by the exercise of reasonable vigilance or care, she could have avoided the collision. She was never, for a moment, in helpless peril—a typical example of which was dealt with in the very recent case of Washington, etc., Railroad v. Taylor, 188 Va. 458, 50 S.E.2d 415. Though decedent's helpless peril was there caused by his own negligence, he was, immediately prior to the accident, unable to avoid it and the defendant, in the exercise of ordinary care owed by it, not to plaintiff, but to persons using or upon the track in some way as was to be reasonably expected, should have discovered his situation of danger and thus had reason to realize his helpless peril, and thereafter a reasonable [***24] opportunity existed to avoid the mishap. 

Decedent fell within that class of persons, i.e., a negligent but helpless person—to whom the defendant is liable if he saw or in the exercise of reasonable care should have seen him in time to avoid the mishap. Atlantic Coast Line R. Co. v. Gates, 186 Va. 195, 42 S.E.2d 283. 

To the other class belongs Clay v. Bishop, 182 Va. 746, 30 S.E.2d 585. Plaintiff, with his back to traffic and leading a horse along the right side of the highway, was plainly visible and seen by defendant as he approached from the rear in his truck. Being apprised of plaintiff's presence in front of him, he realized or ought to have realized his position of peril and his apparent oblivion thereto in time to have, in the exercise of reasonable care, avoided striking him. He therefore had the last clear chance. 

In the present case, plaintiff, enjoying the full exercise of her faculties, could, at all times, by the exercise of ordinary care, have relieved herself of the danger of being struck, and it is not shown that defendant knew of her presence or situation and therefore realized or had reason to realize that she was inattentive and [***25] so unlikely to discover her danger and avoid injury. She belongs to that class of plaintiffs, i.e., a carelessly inattentive person to whom the defendant is liable only if he knew of her presence and realized or should have realized her peril in time to have avoided the collision.

 [*726] On the facts of this case, to entitle plaintiff to an instruction under the doctrine of [**89] last clear chance, it was incumbent upon her to establish that she was not only inattentive to her perilous position in which she had knowingly placed herself, but that defendant saw her and realized, or should have realized, her inattentiveness and danger and then failed to use reasonable care to avoid the collision. Hooker v. Hancock, 188 Va. 345, 49 S.E.2d 711. 

After defendant saw her on the wrong side of the road, the evidence fails to disclose any means by which he could have avoided striking her. Until the moment of impact, she was afforded and enjoyed as good an opportunity to avoid the collision as did defendant. Each being unaware of the other's presence, but under equally positive duty to keep an efficient lookout for pedestrian and vehicular traffic on the [***26] street, and the plaintiff at no time being helpless, an element for the application of the last clear chance is lacking, namely, knowledge on the part of defendant of the presence of plaintiff, thus affording an opportunity, in the exercise of reasonable care, to realize her danger in time to avoid the injury. 

Through failure to adhere to any certain formula or principle (but to decide each case on its shaded facts), the circumstances under which the doctrine has been applied or withheld in many of the former decisions of this court are so varied and illusory as to render its correct use by the trial courts most difficult if not impossible. The serious difficulties now encountered by the profession and those courts in the practical application of the doctrine is not rectified or alleviated by that continued fusion and confusion with the rule of comparative negligence. The many conflicting decisions on the subject and the statement in this majority opinion that, "The evidence in fact shows that her negligence was more responsible for the accident than was his;" (emphasis added), is abundant proof that confusion with the rule of comparative negligence obtains and sufficient [***27] evidence of its deplorable result. 

 [*727] Not only is the statement in the majority opinion, which I have quoted above, proof that confusion with the rule of comparative negligence exists in Virginia, but we also find in that opinion an attempted distinction between Herbert v. Stephenson, supra, and the case at bar. It seems to me that the distinction sought to be made, i.e., a plaintiff walking on the shoulder of the road with his back to traffic, as in the Herbert Case can recover, but a plaintiff walking on the edge of the paved portion of the highway with his back to traffic, as in the present case, cannot recover—is rather farfetched. I think the majority opinion, in attempting to differentiate the facts of the two cases, really says that the plaintiff in the case at bar was a little more negligent than the one in the Herbert Case. However, the majority opinion tries to explain this questionable incongruity by stating that in the Herbert Case it was a jury question whether or not the plaintiff's negligence was remote, and in the case at bar, that the plaintiff was negligent down to the moment of impact. In both cases we have negligent plaintiffs [***28] who are physically able to help themselves, and the question that should be raised is not whether plaintiff or defendant is the more responsible, but did defendant see plaintiff and realize, or in the exercise of reasonable care should have realized, his position of peril and reasonably attempted to avert the collision... 

In view of the decision in Crouse v. Pugh, 188 Va. 156, 49 S.E.2d 421, which states that it is a violation of the statute and thus negligence in walking on the shoulder of the road with one's back to traffic, compare this majority opinion with that in Herbert v. Stephenson, supra. 

No good purpose could be served by reviewing the many cases in which the doctrine of last clear chance has been applied or withheld in this jurisdiction. That has been done at length and with care in the Virginia Annotations to the Restatement of the Law of Torts, compiled by William T. Muse, now Dean of the University of Richmond Law School. They are enumerated and discussed under sections [*728] 479 and 480 in that Annotation, which constitutes a Supplement to the Restatement of the Law of Torts. 

It is sufficient to say that the Restatement of the Law of [***29] Torts recognizes the two classes of plaintiffs, and the set of circumstances under which each is entitled to invoke the doctrine. The text of 38 Am. Jur., [**90] "Negligence", sections 223 and 224, pages 908 and 909, also sets forth this distinction. The Virginia Annotations point out the failure of the Virginia decisions to adhere to this line of demarcation and the resultant conflict and confusion. 

It is my view that this court should recognize the two different classes of parties plaintiff, and by doing so, I am convinced that future conflict would be avoided. 

I concur only in the result reached in the majority opinion. 

MR. CHIEF JUSTICE HUDGINS and MR. JUSTICE SPRATLEY join me in this opinion. 

James Murphy, an Infant, by John Murphy, His Guardian ad Litem, Respondent, v. Steeplechase Amusement Co., Inc., Appellant 
[NO NUMBER IN ORIGINAL] 

Court of Appeals of New York

250 N.Y. 479; 166 N.E. 173; 1929 N.Y. LEXIS 904

March 25, 1929, Submitted April 16, 1929, Decided

PRIOR HISTORY: [***1]  

Appeal from a judgment of the Appellate Division of the Supreme Court in the first judicial department, entered November 12, 1928, affirming a judgment in favor of plaintiff entered upon a verdict. 

Murphy v. Steeplechase Amusement Co., Inc., 224 App. Div. 832, reversed. 

DISPOSITION: Judgments reversed, etc. 

HEADNOTES: Negligence—amusements—dangers obviously inherent in sport accepted by those who take part—visitor to amusement park injured by fall from moving belt—negligence not predicated on testimony that he felt a jerk, where only risk was a fall and that was invited and foreseen—testimony of nurse that she had attended others injured at the sport not sufficient to show it perilous where used by a great number—verdict not sustained upon theory of liability different from that upon which case was submitted. 

SYLLABUS: 1. One who takes part in a sport accepts the dangers that inhere in it so far as they are obvious and necessary. 

2. Where, therefore, a visitor to an amusement park, after watching the operation of a moving belt which caused many who rode thereon either to jump or fall, stepped on the belt and, as he did so, felt what he describes as a sudden jerk [***2] and was thrown to the floor, receiving injury, negligence cannot be predicated merely upon the statement of his sensations. Whether the movement of the belt was uniform or irregular, the risk at greatest was a fall and that was the hazard invited and foreseen. 

3. Testimony of a nurse employed at an emergency hospital, maintained in connection with the park, that she had attended patrons who had been injured at the same sport, though none seriously, is not enough to show that the game was a trap for the unwary, too perilous to be endured, where it appears there were two hundred and fifty thousand visitors thereto in one year. 

4. A verdict may not be sustained upon a theory of liability different from that defined by the charge of the court and the bill of particulars limiting the complaint. 

COUNSEL: Gardiner Conroy and Reginald S. Hardy for appellant. There was no proof of any negligence on the part of the appellant. ( O'Toole v. Thousand Island Park Assn., 206 App. Div. 31; Tryon v. Chalmers, 205 App. Div. 816; Dunning v. Jacobs, 15 Misc. Rep. 85; Flynn v. Central R. R. Co. of N. J., 142 N. Y. 439; Dwyer v. Hills Brothers Co., 79 App. [***3] Div. 45; Horton v. Vulcan, 13 App. Div. 508; Camp v. Wood, 76 N. Y. 92; Hart v. Grennell, 122 N. Y. 371; Larkin v. O'Neill, 119 N. Y. 221; Essig v. Lumber Operating & Mfg. Co., 183 App. Div. 198.) The risks incident to the "flopper" were open and obvious and assumed by the respondent as a matter of law. ( Knottnerus v. North Park Street R. Co., 93 Mich. 348; Lumsden v. Thompson Scenic Railway Co., 130 App. Div. 209; Barrett v. Lake Ontario Beach Imp. Co., 174 N. Y. 310; Matter of Maloney v. Cunard Steamship Co., 217 N. Y. 278.) 

Charles Kennedy for respondent. The negligence of the appellant was clearly established. ( Barrett v. Lake Ontario Beach Co., 174 N. Y. 310; Breen v. N. Y. C. & H. R. R. R. Co., 109 N. Y. 297; Cleveland v. Steamboat Co., 125 N. Y. 299; Donnelly v. City of Rochester, 166 N. Y. 315; Barrett v. Lake Ontario Beach Imp. Co., 174 N. Y. 310.) The plaintiff did not assume the risk of defendant's negligence. ( Penn Co. v. Backes, 133 Ill. 255; Dowd v. N. Y., O. & W. R. R. Co., 170 N. Y. 459; Lumsden v. Thompson Scenic R. R. Co. [***4] , 130 App. Div. 209.) 

JUDGES: Cardozo, Ch. J. Pound, Crane, Lehman, Kellogg and Hubbs, JJ., concur; O'Brien, J., dissents on the authority of Tantillo v. Goldstein Brothers Amusement Co. (248 N. Y. 286). 

OPINION BY: CARDOZO 

OPINION: [*480]  [**173] The defendant, Steeplechase Amusement Company, maintains an amusement park at Coney Island, New York. 

One of the supposed attractions is known as "The Flopper." It is a moving belt, running upward on an inclined plane, on which passengers sit or stand. Many of them are unable to keep their feet because of the movement of the belt, and are thrown backward or aside. The belt runs in a groove, with padded walls on either side to a height of four feet, and [**174] with padded flooring [*481] beyond the walls at the same angle as the belt. An electric motor, driven by current furnished by the Brooklyn Edison Company, supplies the needed power. 

Plaintiff, a vigorous young man, visited the park with friends. One of them, a young woman, now his wife, stepped upon the moving belt. Plaintiff followed and stepped behind her. As he did so, he felt what he describes as a sudden jerk, and was thrown to the floor. His wife in front [***5] and also friends behind him were thrown at the same time. Something more was here, as every one understood, than the slowly-moving escalator that is common in shops and public places. A fall was foreseen as one of the risks of the adventure. There would have been no point to the whole thing, no adventure about it, if the risk had not been there. The very name above the gate, the Flopper, was warning to the timid. If the name was not enough, there was warning more distinct in the experience of others. We are told by the plaintiff's wife that the members of her party stood looking at the sport before joining in it themselves. Some aboard the belt were able, as she viewed them, to sit down with decorum or even to stand and keep their footing; others jumped or fell. The tumbling bodies and the screams and laughter supplied the merriment and fun. "I took a chance," she said when asked whether she thought that a fall might be expected. 

Plaintiff took the chance with her, but, less lucky than his companions, suffered a fracture of a knee cap. He states in his complaint that the belt was dangerous to life and limb in that it stopped and started violently and suddenly and was not [***6] properly equipped to prevent injuries to persons who were using it without knowledge of its dangers, and in a bill of particulars he adds that it was operated at a fast and dangerous rate of speed and was not supplied with a proper railing, guard or other device to prevent a fall therefrom. No other negligence is charged. 

 [*482] We see no adequate basis for a finding that the belt was out of order. It was already in motion when the plaintiff put his foot on it. He cannot help himself to a verdict in such circumstances by the addition of the facile comment that it threw him with a jerk. One who steps upon a moving belt and finds his heels above his head is in no position to discriminate with nicety between the successive stages of the shock, between the jerk which is a cause and the jerk, accompanying the fall, as an instantaneous effect. There is evidence for the defendant that power was transmitted smoothly, and could not be transmitted otherwise. If the movement was spasmodic, it was an unexplained and, it seems, an inexplicable departure from the normal workings of the mechanism. An aberration so extraordinary, if it is to lay the basis for a verdict, should rest on [***7] something firmer than a mere descriptive epithet, a summary of the sensations of a tense and crowded moment... (Matter of Case, 214 N. Y. 199; Dochtermann v. Brooklyn Heights R. R. Co., 32 App. Div. 13, 15; 164 N. Y. 586; Foley v. Boston & Maine R. R. Co., 193 Mass. 332, 335; Work v. Boston El. Ry. Co., 207 Mass. 447, 448; N. & W. Ry. Co. v. Birchett, 252 Fed. Rep. 512, 515). But the jerk, if it were established, would add little to the case. Whether the movement of the belt was uniform or irregular, the risk at greatest was a fall. This was the very hazard that was invited and foreseen... (Lumsden v. Thompson Scenic Ry. Co., 130 App. Div. 209, 212, 213). 

Volenti non fit injuria. One who takes part in such a sport accepts the dangers that inhere in it so far as they are obvious and necessary, just as a fencer accepts the risk of a thrust by his antagonist or a spectator at a ball game the chance of contact with the ball... (Pollock, Torts [11th ed.], p. 171; Lumsden v. Thompson Scenic Ry. Co., supra; Godfrey v. Conn. Co., 98 Conn. 63; Johnson v. City of N. Y., 186 N. Y. 139, 148; McFarlane v. City of Niagara Falls [***8] , 247 N. Y. 340, 349; cf. 1 Beven, Negligence, [*483] 787; Bohlen, Studies in the Law of Torts, p. 443). The antics of the clown are not the paces of the cloistered cleric. The rough and boisterous joke, the horseplay of the crowd, evokes its own guffaws, but they are not the pleasures of tranquillity. The plaintiff was not seeking a retreat for meditation. Visitors were tumbling about the belt to the merriment of onlookers when he made his choice to join them. He took the chance of a like fate, with whatever damage to his body might ensue from such a fall. The timorous may stay at home. 

A different case would be here if the dangers inherent in the sport were obscure or unobserved... (Godfrey v. Conn. Co., supra; Tantillo v. Goldstein Bros. Amusement Co., 248 N. Y. 286), or so serious as to justify the belief that precautions of some kind must have been taken to avert them... (cf. O'Callaghan v. Dellwood Park Co., 242 Ill. 336). Nothing happened to the plaintiff except what common experience tells us may happen at any time as the consequence of a sudden fall. Many a skater or a horseman can rehearse a tale of equal woe. A different [**175] case there [***9] would also be if the accidents had been so many as to show that the game in its inherent nature was too dangerous to be continued without change. The president of the amusement company says that there had never been such an accident before. A nurse employed at an emergency hospital maintained in connection with the park contradicts him to some extent. She says that on other occasions she had attended patrons of the park who had been injured at the Flopper, how many she could not say. None, however, had been badly injured or had suffered broken bones. Such testimony is not enough to show that the game was a trap for the unwary, too perilous to be endured. According to the defendant's estimate, two hundred and fifty thousand visitors were at the Flopper in a year. Some quota of accidents was to be looked for in so great a mass. One might as well say that a skating rink should be abandoned because skaters sometimes fall.

 [*484] There is testimony by the plaintiff that he fell upon wood, and not upon a canvas padding. He is strongly contradicted by the photographs and by the witnesses for the defendant, and is without corroboration in the testimony of his companions who [***10] were witnesses in his behalf. If his observation was correct, there was a defect in the equipment, and one not obvious or known. The padding should have been kept in repair to break the force of any fall. The case did not go to the jury, however, upon any such theory of the defendant's liability, nor is the defect fairly suggested by the plaintiff's bill of particulars, which limits his complaint. The case went to the jury upon the theory that negligence was dependent upon a sharp and sudden jerk. 

The judgment of the Appellate Division and that of the Trial Term should be reversed, and a new trial granted, with costs to abide the event.

Lee, Respondent, v. National League Baseball Club of Milwaukee, Inc., Appellant 
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May 6, 1958, Decided 
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Appeal from a judgment of the Civil Court of Milwaukee County: Robert W. Landry, Judge. 

DISPOSITION: By the Court.—Judgment affirmed. 

SYLLABUS: Action by the plaintiff Mrs. May Lee to recover damages from the defendant National League Baseball Club of Milwaukee, Inc., for personal injuries. 

On the afternoon of May 15, 1955, two games of baseball, commonly referred to as a "double-header," were scheduled to be played at the Milwaukee County Stadium between the Milwaukee Braves and the Philadelphia Phillies. The plaintiff, aged sixty-nine, was a paying customer at such double-header, and was seated in box 14 located between home plate and third base, which has no protective screen in front of it. Her chair was immediately next to the aisle, the aisle being to her left. Directly back of her seat was a metal rail about 36 inches high, separating her chair from another aisle which was open for people walking into the stands. 

Foul balls are often struck into box 14, and customers frequently scramble for such balls as they are permitted by the defendant club to keep them as souvenirs. The stadium seats approximately 43,000 people, and on the afternoon in question there was a paid attendance [***2] of 42,351. There were 214 ushers in attendance and one usher was assigned to each box section. A box section seats between 176 to 200 people. 

In the last half of the eighth inning of the first game a foul ball was struck high in the air and landed about two rows in front of plaintiff's chair. A crowd of about 10 or 12 people converged on plaintiff from all directions, including some who jumped over the rail to her rear. As a result she was pushed off her chair into the aisle and was trampled upon, thereby sustaining a fracture of one rib, and possibly of a second, and severe bruises and abrasions to her left shoulder. 

The usher assigned to box 14 was customarily stationed in the aisle about six to 10 feet to the rear of plaintiff's chair. However, the ushers stationed in the boxes had orders that, just before the second put-out in the last inning in which the home team was at bat, they were to go down the aisle and stand at the extreme front of the boxes until the game was over. These ushers were assigned tasks on the playing field after the game, and the reason they were required to go down to the front of the boxes at such designated time was in order that they could go out [***3] onto the playing field as soon as the game was over. The Braves were ahead in the last half of the eighth inning of the first game of the scheduled double-header, and the usher in box 14 had already taken his station next to the playing field when the foul ball in question was struck. Therefore, he was in no position to render any protection to the plaintiff at such time. 

The action was tried to the court without a jury. The findings of fact entered by the trial court after trial, which are material to the appeal, read as follows: 

"5. . . . That the absence of ushers or other supervisory personnel during the progress of the game when the foul ball was hit into the stands, constituted a negligent act or omission of duty. . . . 

"6. That all the ushers were instructed in the course of their duties to follow the course of a foul ball at all times and orally warn the spectators to keep their seats, and to help prevent accidental injuries to the patrons. 

"8. That no usher or other attendant took any steps to restrain the patrons who attempted to recover the foul ball which had dropped in the stands ahead of plaintiff's seat, and defendant failed and neglected to protect plaintiff [***4] from the scramble or stampede of said spectators. . . . 

"9. That said negligence and want of ordinary care on the part of the defendant in failing to take proper measures to control said spectators, arising out of the absence of an usher who had been assigned to his station, was a substantial factor in producing the injuries and damages sustained by plaintiff. 

"10. That the system, policies, and instructions previously adopted by the defendant indicated that ushers can and do exercise control over the spectators comprising the crowd, even during the excitement attendant upon the attempt to recover a foul ball which lands in the stands. 

"11. That plaintiff did not subject herself voluntarily and knowingly to the hazard or risk of being trampled, pushed, and shoved from her chair by other patrons in the manner in which she was so trampled, pushed, and shoved from her chair to the floor, with her resulting injuries. That said hazard or risk is not an inherent risk assumed by a person attending a ball game such as that sponsored by defendant. . . . 

"12. That there is no proof of any contributory negligence on the part of the plaintiff which constituted a substantial factor or an [***5] efficient or proximate cause of the injuries or damages which she sustained as a result of defendant's said negligence." 

The trial court's conclusions of law directed that judgment be entered in behalf of the plaintiff for $3,500 damages, together with costs. Such judgment was accordingly entered under date of December 2, 1957, and the defendant has appealed to this court therefrom. 

COUNSEL: For the appellant there was a brief by Bender, Trump, Davidson & Godfrey, and oral argument by Kneeland A. Godfrey, all of Milwaukee. 

For the respondent there was a brief and oral argument by Jerome D. Grant of Milwaukee. 

JUDGES: Currie, J. Hallows, J., took no part. Broadfoot, J., dissents. 

OPINION BY: CURRIE 

OPINION: [*172]  [**813] The issues presented on this appeal are as follows: 

(1) Was the defendant negligent in failing to take proper steps to protect the plaintiff from injury by the acts of other spectators at the time the foul ball was batted into the box near where the plaintiff was seated? 

(2) If the first question is decided in the affirmative, did such negligence constitute a proximate cause of the plaintiff's injuries? 

(3) Did the plaintiff assume the risk of being [***6] injured as a result of patrons scrambling for a foul ball and knocking her out of her chair? 

It has generally been held that one who invites the public to a public amusement place operated by him is liable for injury sustained by an invitee as a result of acts of third persons, if such operator has [**814] not taken reasonable and appropriate measures to restrict the conduct of such third parties, of which he should have been aware and should have realized was dangerous... 

Edwards v. Hollywood Canteen (1946), 27 Cal. (2d) 802, 809, 167 Pac. (2d) 729, 733; Oliver v. Oakwood Country Club (Mo. 1951), 245 S. W. (2d) 37, 41; Hughes v. St. Louis Nat. League Baseball Club (1949), 359 Mo. 993, 999, 224 S. W. (2d) 989, 994, 16 A. L. R. (2d) 904; Fimple v. Archer Ballroom Co. (1949), 150 Neb. 681, 685, 35 N. W. (2d) 680, 683, 684; Tyrrell v. Quigley (1946), 186 Misc. 972, 974, 60 N. Y. Supp. (2d) 821, 822; Boardman v. Ottinger (1939), 161 Or. 202, 207, 88 Pac. (2d) 967, 969; and Quinn v. Smith Co. (5th Cir. [*173] 1932), 57 Fed. (2d) 784, 785. See also Anno. 20 A. L. R. (2d) pp. 8, 32, sec. 13. 

The leading Wisconsin case on this issue of the duty, which [***7] the operator of a place of amusement is required to exercise in order to protect his patrons from the wrongful acts of third persons, is Pfeifer v. Standard Gateway Theater (1951), 259 Wis. 333, 48 N. W. (2d) 505. In that case a boy, while a patron in the defendant's moving-picture theater, was injured as a result of being struck in the eye by an object thrown or projected by some third person. There was testimony that for some time prior to the accident a group of older boys seated near the plaintiff had been throwing popcorn boxes and shooting paper wads by means of rubber bands. There was a dispute in the evidence as to whether the defendant at the time had any employee present patrolling the theater aisles. The trial court directed a verdict for the defendant. This court reversed, and held that a jury issue was presented as to whether the defendant had been negligent in failing to properly patrol its theater. A number of cases from other jurisdictions were cited which held that whether the number of guards furnished or other precautions taken by the owner, who has assembled a large crowd of people on his property, are sufficient to control the actions of a crowd, is ordinarily [***8] a question for the jury to determine under all the circumstances. 

At the time the plaintiff was knocked from her seat in the stampede and scramble by about a dozen other spectators to secure the foul ball as a souvenir, the usher stationed in the box had been withdrawn from his customary station therein and was standing at the extreme front of the box with his back to most of the persons occupying the box. His position at the front of the box was not for the purpose of maintaining order and protecting patrons, but so that he would be in a position to go out onto the playing field as soon as the game was over to perform other duties there.

 [*174] Counsel for the defendant urge that the defendant had no reason to anticipate that the withdrawal of the usher might result in a patron, such as the plaintiff, being injured by the acts of the crowd. Special stress is placed upon the testimony that no person had previously been injured in a scramble for a ball batted into the stands at any prior baseball game in the stadium during the operation of the same by the defendant. However, it is conceded that the crowd present at games had scrambled for foul balls hit into the stands. Therefore, [***9] the defendant ought to have reasonably anticipated that some patron might sometime be injured as a result of such a scramble. Restatement, 2 Torts, p. 816, sec. 302 (b), comment c. 

We are satisfied that an issue of fact was presented, as to whether the defendant was negligent in having failed to have taken any precautions to protect the plaintiff from injury by the acts of third persons in stampeding in their scramble for the ball, and we so hold. Therefore, the trial court's finding of negligence against the defendant is conclusive on this court. 

We consider that the issue of whether such negligence constituted a proximate cause of plaintiff's injuries presents a closer question. William Bradley, defendant's chief usher, testified that, even if the usher assigned to box 14 had been in his customary [**815] station some six to 10 feet from plaintiff's chair, there was nothing such usher could have done to have prevented the 10 or 12 spectators stampeding to recover the ball batted into such box near the plaintiff. The testimony disclosed that this happened in "just a flash." On the other hand, Bradley also testified that the crowd present at a game in the Milwaukee County [***10] Stadium is less orderly when an usher is not present; that ushers are directed to instruct patrons to keep their seats when a foul ball is hit into the stands; and that the ushers are also instructed to "follow a foul ball to see that nobody gets hurt." The defendant contends that, if the usher in box 14 had been present at his [*175] customary station when the foul ball was batted into the box and landed near the plaintiff, the spectators who engaged in the stampede would have disregarded any order of the usher to keep their seats. 

The trial court in finding of fact No. 9 expressly found that the absence of the usher from his assigned station was a substantial factor in producing plaintiff's injuries. This court is committed to the "substantial factor" test of determining proximate cause. Pfeifer v. Standard Gateway Theater (1952), 262 Wis. 229, 236, 55 N. W. (2d) 29. We do not consider that Bradley's opinion testimony, that the presence of an usher would have been ineffective to have prevented the plaintiff's injury, was conclusive on this issue of proximate cause. It is the conclusion of this court that issue of proximate cause presented an issue of fact, which has [***11] been determined adversely to the defendant by the trier of fact in the trial below. 

On the issue of proximate cause the defendant strongly relies upon Emerson v. Riverview Rink & Ballroom (1940), 233 Wis. 595, 290 N. W. 129. There the plaintiff, a patron of a roller-skating rink, was injured by being run into and struck by two other patrons skating as a couple, and recovered a judgment below against the defendant operator based upon a jury verdict. On appeal a divided court reversed. One of the grounds of reversal was that, as a matter of law, any failure of the defendant to provide sufficient guards was not causal. At the time of the accident three guards were on duty patrolling the rink. The basis of such holding was that there was nothing in the prior conduct of the two skaters who struck the plaintiff which should have been noticed by the guards and which would have caused them to warn or control such skaters to desist therefrom. In contrast to this, in the instant case there was testimony from which the trier of fact could reasonably infer that, if the usher had been present at his customary station in the box, either [*176] his presence there, or his command to [***12] the spectators in the vicinity of the batted ball to keep their seats, might have been effective to have prevented plaintiff's injury. We, therefore, do not consider the Emerson Case to be controlling of the result here. 

We turn now to the last of the three issues presented on this appeal, viz., that of whether the plaintiff, as a matter of law, had assumed the risk of being injured as a result of other patrons scrambling for a foul ball. 

Prosser, Law of Torts (2d ed.), pp. 307, 308, sec. 55, states that there is an implied acceptance of the risk by a spectator who is hurt as a result of a flying ball at a ball game. Among the cases holding that there is such an assumption of risk are...: Brown v. San Francisco Ball Club (1950), 99 Cal. App. (2d) 484, 222 Pac. (2d) 19; Shaw v. Boston American League Baseball Co. (1950), 325 Mass. 419, 90 N. E. (2d) 840; Brisson v. Minneapolis Baseball & Athletic Asso. (1932), 185 Minn. 507, 240 N. W. 903; Hunt v. Portland Baseball Club (1956), 207 Or. 337, 296 Pac. (2d) 495; Schentzel v. Philadelphia Nat. League Club (1953), 173 Pa. Super. 179, 96 Atl. (2d) 181; McNiel v. Fort Worth Baseball Club (Tex. Civ. App. 1954), [***13] 268 S. W. (2d) 244; and Kavafian v. Seattle Baseball Club Asso. (1919), 105 Wash. 215, 181 P. 679. See also "The Liability of the Proprietor of a Baseball Park for Injuries to Spectators Struck by Batted or Thrown [**816] Balls," 1951 Washington University Law Quarterly, 434, and Anno. 142 A. L. R. 868, 871. 
Some writers take the position that a spectator, who voluntarily seats himself at a baseball game in a place where he knows balls are likely to be batted or thrown, is guilty of contributory negligence rather than assumption of risk. Keeton, "Personal Injuries Resulting from Open and Obvious Conditions" (1952), 100 University of Pennsylvania Law Review, 629, 633; and Malone, "Contributory Negligence [*177] and the Landowner Cases" (1945), 29 Minnesota Law Review, 61, 74-80. We do not find it necessary to pass on such distinction on this appeal, because counsel for the defendant have not grounded any of their contentions upon contributory negligence. 

The rationale of the cases, which hold that a spectator at a baseball game, who accepts a seat in a portion of the stands that is unprotected by a screen, cannot recover from the park owners if struck by a batted or [***14] thrown ball, is that he has assumed the risk of dangers which are a matter of common knowledge. Dusckiewicz v. Carter (1947), 115 Vt. 122, 125, 52 Atl. (2d) 788, 791. As we view the issue of assumption of risk in this case, it boils down to the question of whether it is a matter of common knowledge that spectators at baseball games, who scramble for balls batted into the stands, are likely to forcibly knock other patrons out of their seats with such force as to injure them. This could not have been a matter of common knowledge on the part of patrons of the defendant in attendance at National League games up to the time of plaintiff's injury. This is because of the testimony that no one had been so injured there prior to such time. 

It is true that there was always the possibility of such an occurrence taking place because of the known propensity of spectators to scramble for balls batted into the stands. However, one in the plaintiff's position may well have considered that the defendant maintained a sufficient force of ushers to prevent spectators engaging in the extreme roughhouse tactics which resulted in plaintiff's injury. The situation in this respect is very different [***15] from a spectator who buys a ticket for a seat in a section of the stands unprotected by a screen and is struck by a batted ball. Such a person knows in advance that the park owner or operator has taken no steps to guard against such a contingency happening, as well as that it is likely to occur. 

 [*178] It is our determination that it cannot be held as a matter of law that the plaintiff in the instant case assumed the risk of the occurrence which caused her injury, but that such issue of assumption of risk also presented a question of fact. The trial court's finding of fact on this issue cannot be held to be against the great weight and clear preponderance of the evidence. 

By the Court.—Judgment affirmed. 

SYLVESTER A. PLOOF v. HENRY W. PUTNAM 

SUPREME COURT OF VERMONT 
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October 30, 1908  

May Term, 1908. Opinion filed October 30, 1908. 
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TRESPASS AND CASE for damages resulting from unmooring the plaintiff's sloop from the defendant's dock. Heard on general demurrer to each count of the declaration, at the March Term, 1908, Chittenden County, Haselton, J., presiding. Demurrers overruled, and each count adjudged sufficient. The defendant excepted. 

DISPOSITION: Judgment affirmed and cause remanded. 

HEADNOTES: 

Trespass—Declaration—Sufficiency—Rights in Another's Property Arising From Necessity—Mooring Sloop to Another's Dock Through Stress of Tempest—Liability of Dockowner for Unmooring. 

Necessity, due to an inability to control movements started without his fault and in the proper exercise of a strict right, will often justify a person, especially to preserve human life or to avoid bodily harm, in such interferences with another's real or personal property as would otherwise have been trespasses. 

A declaration alleged, with time and place, that in a specified lake, on which plaintiff was lawfully and properly sailing his sloop, defendant owned a certain island and a dock thereto attached, which were in charge of his servant; that the stress of a sudden and violent tempest compelled plaintiff, in order to save his sloop and his wife and children therein and the contents thereof, to moor it to defendant's dock; that thereupon defendant, by his said servant, "wilfully and designedly" unmoored the sloop, whereupon, without plaintiff's fault, it was thrown upon the shore by the tempest, the sloop and contents thereby destroyed, and plaintiff and his wife and children cast into the lake and upon the shore, receiving injuries. Held, on demurrer to the declaration, that it stated a good cause of action; that it sufficiently negatived the existence of natural objects to which plaintiff could have moored with safety, as the details of the situation that created the necessity are matters of proof; and that it sufficiently alleged that the servant, in unmooring the sloop, was acting within the scope of his employment, as the words "wilfully and designedly" are not applied to the servant, but to the master. 

COUNSEL: 

Batchelder & Bates for the defendant. 

JUDGES: Present: ROWELL, C. J., TYLER, MUNSON, and WATSON, JJ. 

OPINION BY: MUNSON 

OPINION: [**188]  [*473] 

The count in trespass contains the allegation: "Yet the said defendant, by his said agent and servant, with force and arms, wilfully and designedly cast off and unmoored the said sloop from the said wharf or dock." And the corresponding allegation of the count in case is: "Yet the said defendant, by his said agent and servant, disregarding his duty in this behalf, negligently, carelessly, and wrongfully cast off," etc. The opinion states the other material allegations. 

It is alleged as the ground of recovery that on the 13th day of November, 1904, the defendant was the owner of a certain island in Lake Champlain, and of a certain dock attached thereto, which island and dock were then in charge [***2] of the defendant's servant; that the plaintiff was then possessed of and sailing upon said lake a certain loaded sloop, on which were the plaintiff and his wife and two minor children; that there then arose a sudden and violent tempest, whereby the sloop and the property and persons therein were placed in great danger of destruction; that to save these from destruction or injury the plaintiff was compelled to, and did, moor the sloop to defendant's dock; that the defendant by his servant unmoored the sloop, whereupon [**189] it was driven upon the shore by the tempest, without the plaintiff's fault; and that the sloop and its contents were thereby destroyed, and the plaintiff and [*474] his wife and children cast into the lake and upon the shore, receiving injuries. 

This claim is set forth in two counts; one in trespass, charging that the defendant by his servant with force and arms wilfully and designedly unmoored the sloop; the other in case, alleging that it was the duty of the defendant by his servant to permit the plaintiff to moor his sloop to the dock, and to permit it to remain so moored during the continuance of the tempest, but that the defendant by his servant, in disregard [***3] of this duty, negligently, carelessly and wrongfully unmoored the sloop. Both counts are demurred to generally. 

There are many cases in the books which hold that necessity, and an inability to control movements inaugurated in the proper exercise of a strict right, will justify entries upon land and interferences with personal property that would otherwise have been trespasses. A reference to a few of these will be sufficient to illustrate the doctrine. 

In Miller v. Fandrye, Poph. 161, trespass was brought for chasing sheep, and the defendant pleaded that the sheep were trespassing upon his land, and that he with a little dog chased them out, and that as soon as the sheep were off his land he called in the dog. It was argued that, although the defendant might lawfully drive the sheep from his own ground with a dog, he had no right to pursue them into the next ground. But the court considered that the defendant might drive the sheep from his land with a dog, and that the nature of a dog is such that he cannot be withdrawn in an instant, and that as the defendant had done his best to recall the dog trespass would not lie. 

In trespass of cattle taken in A, defendant pleaded [***4] that he was seized of C, and found the cattle there damage feasant, and chased them toward the pound, and that they escaped from him and went into A, and he presently retook them; and this was held a good plea. 21 Edw. IV. 64; Vin. Ab. Trespass, H. a 4 pl. 19. If one have a way over the land of another for his beasts to pass, and the beasts, being properly driven, feed the grass by morsels in passing, or run out of the way and are promptly pursued and brought back, trespass will not lie. See Vin. Ab. Trespass, K. a. pl. 1. 

A traveller on a highway, who finds it obstructed from a sudden and temporary cause, may pass upon the adjoining land [*475] without becoming a trespasser, because of the necessity. Henn's Case, W. Jones 296; Campbell v. Race, 61 Mass. 408, 54 Am. Dec. 728; Hyde v. Jamaica, 27 Vt. 443 (459); Morey v. Fitzgerald, 56 Vt. 487, 48 Am. Rep. 811. 

An entry upon land to save goods which are in danger of being lost or destroyed by water or fire is not a trespass. 21 Hen. VII, 27; Vin. Ab. Trespass, H. a. 4, pl. 24, K. a. pl. 3. In Proctor v. Adams, 113 Mass. 376, 18 Am. Rep. 500, the defendant went upon the plaintiff's beach for the [***5] purpose of saving and restoring to the lawful owner a boat which had been driven ashore and was in danger of being carried off by the sea; and it was held no trespass. See also Dunwich v. Sterry, 1 Barn. & Adol. 831. 

This doctrine of necessity applies with special force to the preservation of human life. One assaulted and in peril of his life may run through the close of another to escape from his assailant. 37 Hen. VII, pl. 26. One may sacrifice the personal property of another to save his life or the lives of his fellows. In Mouse's Case, 12 Coke 63, the defendant was sued for taking and carrying away the plaintiff's casket and its contents. It appeared that the ferryman of Gravesend took forty-seven passengers into his barge to pass to London, among whom were the plaintiff and defendant; and the barge being upon the water a great tempest happened, and a strong wind, so that the barge and all the passengers were in danger of being lost if certain ponderous things were not cast out, and the defendant thereupon cast out the plaintiff's casket. It was resolved that in case of necessity, to save the lives of the passengers, it was lawful for the defendant, being a passenger, to [***6] cast the plaintiff's casket out of the barge; that if the ferryman surcharge the barge the owner shall have his remedy upon the surcharge against the ferryman, but that if there be no surcharge, and the danger accrue only by the act of God, as by tempest, without fault of the ferryman, every one ought to bear his loss, to safeguard the life of a man. 

It is clear that an entry upon the land of another may be justified by necessity, and that the declaration before us discloses a necessity for mooring the sloop. But the defendant questions the sufficiency of the counts because they do not negative the existence of natural objects to which the plaintiff [*476] could have moored with equal safety. The allegations are, in substance, that the stress of a sudden and violent tempest compelled the plaintiff to moor to defendant's dock to save his sloop and the people in it. The averment of necessity is complete, for it covers not only the necessity of mooring, but the necessity of mooring to the dock; and the details of the situation which created this necessity, whatever the legal requirements regarding them, are matters of proof and need not be alleged. It is certain that the rule suggested [***7] cannot be held applicable irrespective of circumstance, and the question must be left for adjudication upon proceedings had with reference to the evidence or the charge. 

The defendant insists that the counts are defective in that they fail to show that the servant, in casting off the rope, was acting within the scope of his employment. It is said that the allegation that the island and dock were in charge of the servant does not [**190] imply authority to do an unlawful act; and that the allegations as a whole fairly indicate that the servant unmoored the sloop for a wrongful purpose of his own, and not by virtue of any general authority or special instruction received from the defendant. But we think the counts are sufficient in this respect. The allegation is that the defendant did this by his servant. The words "wilfully and designedly" in one count, and "negligently, carelessly and wrongfully" in the other, are not applied to the servant, but to the defendant acting through the servant. The necessary implication is that the servant was acting within the scope of his employment... 13 Ency. Pl. & Pr. 922; Voegeli v. Pickel Marble etc. Co., 49 Mo. App. 643; Wabash Ry. Co. v. [***8] Savage, 110 Ind. 156, 9 N.E. 85. See also Palmer v. St. Albans, 60 Vt. 427, 13 A. 569, 6 Am. St. Rep. 125. 

Annabelle A. Ehret, as Administratrix of the Estate of John W. Ehret, Deceased, Respondent, v. The Village of Scarsdale et al., Appellants, Impleaded with Another 
Court of Appeals of New York 

269 N.Y. 198; 199 N.E. 56; 1935 N.Y. LEXIS 805; 102 A.L.R. 211 

October 8, 1935, Argued November 19, 1935, Decided 

PRIOR HISTORY: [***1] 

Appeal, by defendant-appellant, Village of Scarsdale, from that part of a judgment of the Appellate Division of the Supreme Court in the second judicial department, entered February 26, 1935, affirming a judgment in favor of plaintiff and against said defendant-appellant entered upon a verdict. 

Appeal also, by permission, by defendant-appellant, Westchester County Small Estates Corporation, from that part of said judgment of the Appellate Division unanimously affirming the judgment in favor of plaintiff and against said defendant-appellant entered upon a verdict. 

Ehret v. Village of Scarsdale, 244 App. Div. 30, modified. 

DISPOSITION: Judgment accordingly. 

HEADNOTES: Negligence—municipal corporations—villages—streets—gas mains—trespass—plaintiff's intestate asphyxiated by gas which escaped from leak in gas main several hundred feet from vacant house wherein his body was found—leak caused by carelessness of workmen employed by owner of house while laying drain in street—village not liable in absence of notice that gas main was injured or that leak might develop at point where drain encased the gas main—negligence of house owner which laid the drain properly [***2] submitted to jury—such defendant charged with reasonable care in performance of work—rule that owner of land not liable to trespasser for failure to exercise reasonable care not applicable—trespasser did not assume risk of danger heedlessly created in street by owner of land. 

SYLLABUS: 1. The body of plaintiff's intestate was found in a vacant house owned by defendant Estates Corporation. He had been asphyxiated by illuminating gas. In this action to recover for his death there is evidence which permits the inference that the gas escaped from a leak in a gas main under a street of the defendant village of Scarsdale at a point where, some months before, the defendant Estates Corporation had encased the gas main within a pipe drain which it had laid beneath the village street, and in doing so had caused a break in the main. The jury found that the death of plaintiff's intestate was due to the negligence of the defendants village and Estates Corporation in the construction of the drain. Any liability of the village must be based upon a finding that it failed to perform some duty which the law imposes upon a municipal corporation charged with responsibility for the maintenance [***3] of streets and highways. In issuing a permit for the opening of the street and the construction of the drain under its surface the village did not authorize the creation of a nuisance and it was under no duty to assure itself by inspection that the gas mains were properly laid originally or that thereafter they were not negligently disturbed. In the absence of evidence, therefore, that the village had notice that the gas main had been injured or that a leak would thereafter develop at the point where the main was encased within the drain, the complaint as to it should have been dismissed. 

2. Negligence of the village may not be predicated upon alleged notice to its building inspector that the gas main would at one point be encased in the drain where there is undisputed testimony that such construction was not unsafe. 

3. The question of negligence of the defendant Estates Corporation was properly submitted to the jury, where there was evidence that in the course of the work of opening the trench, wherein to lay the drain, a power shovel used therefor struck the gas main and that thereafter, without repairing the consequent injury of which they had knowledge, the defendant's workmen [***4] encased the damaged gas main within the drain. Such evidence justified a finding by the jury that the leak in the gas main within the drain pipe was caused by the careless acts of defendant's workmen. Defendant was charged with the duty of reasonable care in the performance of the work. By the exercise of reasonable vigilance, it might have anticipated that gas might leak from a break in the injured gas main at the point where it was encased in the pipe drain, and that the escaping gas might find its way into a public sewer or a drain in the street and from there into houses along the street, and endanger life or property in such houses. 

4. Assuming that the death of plaintiff's intestate occurred while he was technically a trespasser upon the defendant's property, the rule that an owner of land is not liable to a trespasser upon his land for failure to exercise ordinary care does not apply. A trespasser in a house belonging to the defendant may have assumed the risk that the defendant's use of its land might endanger persons thereon. He did not assume the risk that such danger would arise from a condition existing several hundred feet away in the public street, heedlessly created [***5] by the defendant. 

COUNSEL: Thorne Baker for Village of Scarsdale, appellant. The trial court should have granted the defendant's motion to dismiss the complaint as to the village of Scarsdale at the close of the plaintiff's evidence. ( Levy v. Mayor, 3 N. Y. Super. Ct. 465; Howard v. City of Brooklyn, 30 App. Div. 217; Leonard v. City of Hornellsville, 41 App. Div. 106; Rogers v. City of Binghamton, 101 App. Div. 352; 186 N. Y. 595; Whittaker v. Village of Franklinville, 265 N. Y. 11; Stubley v. Allison Realty Co., 124 App. Div. 162; Melker v. City of New York, 190 N. Y. 481; Cohen v. Mayor, 113 N. Y. 532; Von Lengerke v. City of New York, 150 App. Div. 98; Masterson v. Village of Mt. Vernon, 58 N. Y. 391; Hyman v. Barrett, 224 N. Y. 436; Dorr v. Town of Oyster Bay, 84 Hun, 510; 158 N. Y. 731; Fox v. Village of Manchester, 183 N. Y. 141.) The trial court erred in admitting incompetent prejudicial testimony. ( Dudley v. Perkins, 235 N. Y. 448; Howard v. Norton, 65 Barb. 161; Edwards v. Dooley, 120 N. Y. 540; Stringham v. St. Nicholas Ins. Co., 37 [***6] How. Pr. 365; Joseph v. Struller, 25 Misc. Rep. 173; Flannery v. 15 West 44th St. Co., 193 App. Div. 63; Herschcowitz v. Kleinman, 227 App. Div. 62; Mitchell v. Gennis, 124 N. Y. Supp. 996; Clark v. Salinger, 153 N. Y. Supp. 219; Sanford v. Fountain, 49 Misc. Rep. 301; Stubley v. Allison Realty Co., 124 App. Div. 162.) 

Daniel Miner, William S. O'Connor, Clyde Dart and James B. Henney for Westchester County Small Estates Corporation, appellant. Plaintiff's intestate was a trespasser or bare licensee, without right of recovery even though the alleged negligence of appellant was in a public highway. ( Fairchild v. Leo, 149 App. Div. 31; Barker v. Gibralter Credit Corp., 234 App. Div. 773; Bolden v. Independent Order of Oddfellows, 133 Wash. 270; Panken v. Holly, 146 App. Div. 947; Minnelli v. Marotta, 212 App. Div. 834; Mott v. Consumers' Ice Co., 73 N. Y. 543; Timpson v. Allen, 149 N. Y. 513; Edwards v. Dooley, 120 N. Y. 540; Ridley v. National Casket Co., 161 N. Y. Supp. 444; Berlin Mills Co. v. Croteau, 88 Fed. Rep. 860; LaPorta v. [***7] N. Y. Cent. R. R. Co., 224 Mass. 100; Larmore v. Crown Point Iron Co., 101 N. Y. 391; Poock v. Strahl, 237 App. Div. 842; Fabisiak v. Empire Steel Partition Co., 228 App. Div. 665; Mendelowitz v. Neisner, 258 N. Y. 181; Davenport v. Oceanic Amusement Co., 132 App. Div. 368; Palsgraf v. Long Island R. R. Co., 248 N. Y. 339; Alabama Fuel Co. v. Bush, 204 Ala. 658.) No actionable negligence on the part of the Small Estates Corporation was shown. ( Palsgraf v. Long Island R. R. Co., 248 N. Y. 339; Garbard v. B. & M. R. R. Co., 76 N. H. 556; Brenner v. L. E. & W. R. R. Co., 318 Ill. 11; Akers v. Chicago Ry., 58 Minn. 540; Murphy v. City of New York, 89 App. Div. 93; Morrison v. Hotel Rutledge Co., 200 App. Div. 636; Walsh v. Fitchburg R. R. Co., 145 N. Y. 301; Woodruff v. Fisher, 17 Barb. 224; Giles v. Walker, 24 Q. B. Div. 656; Phalen v. Rae, 168 N. Y. Supp. 139; 184 App. Div. 922; United Transportation Co. v. Hass, 171 App. Div. 971; 222 N. Y. 623.) 

Thomas F. J. Connolly, William D. Sporborg, Jr., and Melville Ehrlich for respondent. [***8] The trespasser rule invoked by the Small Estates Corporation has no application. ( Beck v. Carter, 68 N. Y. 283; Walsh v. Fitchburg R. R. Co., 145 N. Y. 301; Constantino v. Watson Contracting Co., 219 N. Y. 443; Ferrari v. N. Y. C. R. R. Co., 224 App. Div. 182; 250 N. Y. 527; Parnell v. Holland Furnace Co., 234 App. Div. 567; 260 N. Y. 604; Cavanaugh v. Peoples Gas & Electric Co., 234 App. Div. 402; Cleve v. Craven Chemical Co., 18 Fed. Rep. [2d] 711; Moore v. Dresden Investment Co., 162 Wash. 289; Hynes v. N. Y. C. R. R. Co., 231 N. Y. 229; Wittleder v. Citizens El. Ill. Co., 50 App. Div. 478.) A municipal corporation is liable for injuries sustained by reason of a public nuisance, the creation of which it authorized, permitted or approved. ( Melker v. City of New York, 190 N. Y. 481; McNulty v. Ludwig & Co., 153 App. Div. 206; Waldron v. City of Utica, 228 App. Div. 37.) The village of Scarsdale is liable to the plaintiff. ( Schumacher v. City of New York, 40 App. Div. 320; 166 N. Y. 103; Lobravico v. City of New York, 155 App. Div. 184.) 

JUDGES: Lehman, J. Crane, [***9] Ch. J., O'Brien, Hubbs, Loughran and Finch, JJ., concur. Crouch, J., concurs as to the village of Scarsdale, but dissents as to affirmance of judgment against Westchester County Small Estates Corporation, on the ground that the creation of the sewer was part of its activities intimately connected with the erection and ownership of the house and, therefore, that the mere location of the negligent construction away from but connected with the premises, where its effect was bound to be manifested, was not sufficient to change the general rule of liability to trespassers. (American Law Institute, Restatement of the Law of Torts, § 333.) 

OPINION BY: LEHMAN 

OPINION: [*202]  [**57] On the morning of December 17, 1931, the dead body of the plaintiff's intestate was found in a vacant house, which had been erected and was still owned by the Westchester County Small Estates Corporation. The dead body of the night watchman, employed by the owner, was found there at the same time. Both had been asphyxiated by illuminating gas. The gas did not escape from pipes on the premises. It must have come there from a leak outside. The evidence permits, if, indeed, it does not dictate, the inference [***10] that the gas escaped from a leak in a gas main at a point under a village street more than four hundred feet from the house. The gas main belonged to the Westchester Lighting Company and had been placed in the street by it. In January, 1931, Westchester County Small Estates Corporation, for the purpose of draining the basements and foundations of houses built by it in that neighborhood, obtained a permit to place a twelve-inch tile pipe drain under the surface of the street. At the point in the street where the tile pipe drain crossed the gas main, the Westchester County Small Estates Corporation encased the gas main in its pipe drain. During the night of December 16 it became evident that at that point there was a leak in the gas main. Inevitably gas escaping from the gas main into the pipe drain would find exit into any sewer or drain connected with the pipe drain. After the discovery of the leak, the gas in the gas main was turned off but too late to prevent escape of the gas from such sewer or drain into the house where the dead bodies of the plaintiff's intestate and of the watchman were found, the next day. An explosion wrecked another house near the same street. Upon [***11] a finding by the jury that the death of the plaintiff's intestate was due to the negligence of the defendants, Village of Scarsdale and Westchester County Small Estates Corporation, in the construction of the tile pipe drain, judgment for the consequent damages has been entered against both. 

 [*203]  [**58] The village of Scarsdale maintains and controls its streets. To the public using those streets it owes a duty to exercise care to keep them safe. It knows that, when it grants a permit to excavate the street, it sanctions the creation of a condition which may become a nuisance if the excavation is not properly guarded. If it authorizes or permits the creation of a nuisance, it is liable to a member of the public or to an abutting owner who thereby sustains damage. In issuing a permit for the opening of the village street and the construction of a pipe drain under its surface, the village of Scarsdale did not authorize the creation of a nuisance. The village acted within its rights, for the public benefit, in granting a permit for work which, if performed carefully and properly, would create no unreasonable danger to any person. Such danger arose only through the manner [***12] in which the work was performed, and the damage of which the plaintiff complains was not a result of the nature of the work which the village authorized, but flowed rather from the manner of its performance. The village did not perform the work, and any liability of the village must be based upon a finding that the village failed to perform some duty which the law imposes upon a municipal corporation charged with responsibility for the maintenance of streets and highways. 

The cases in which liability of a municipal corporation has been sustained, for damages caused by the acts of a third party, in a public street, performed with the permission of the municipal corporation, may be divided into two groups. In the first group those cases fall in which the municipal corporation has joined in the creation of a nuisance by its attempted authorization of an act which is unlawful, regardless of the manner of its performance, or an act which, though otherwise lawful, has a natural tendency to create such danger of injury to person or property that it might properly be found a nuisance either as matter of fact or matter of law. (Melker v. City of New York, 190 N. Y. 481.) In such [***13]  [*204] cases, liability may be sustained even though the damages were, in fact, caused by the negligence of the person who received the permit, and the municipal corporation had no notice or knowledge of such negligence. There the primary wrong was the permission to create a nuisance, which the municipal corporation had no power to authorize, and all the damages may be regarded as the consequences of that primary wrong. 

In the second group those cases fall in which the municipal corporation granted a permit for work in its streets which was lawful, when authorized by the municipal corporation, and by its nature created no unreasonable danger of injury to person or property; but which became a nuisance thereafter or otherwise caused injury to person or property through the negligent manner in which the work was performed, and the city had knowledge or was charged with notice of the existence of the dangerous condition or of the negligent manner in which the work was performed. (Parks v. City of New York, 111 App. Div. 836; affd., 187 N. Y. 555; Saulsbury v. Braun, 223 App. Div. 555; affd., 249 N. Y. 618.) There the municipal corporation commits no wrong in granting [***14] the permit, and it is not responsible for the negligent acts of the person who has received the permit. It is responsible only for its own negligence in the maintenance of the street after it has notice of the existence of a danger therein. (Masterton v. Vil. of Mt. Vernon, 58 N. Y. 391.) 

These distinctions are well established and run through all the cases. They are not challenged here. The permit of the village of Scarsdale to open the street and lay the drain under its surface was not, in itself, a wrong. The village is not liable unless it is charged with notice of negligence in the manner in which the work was performed or of danger arising therefrom. The village, when it gave the permit, had notice of the nature of the work to be performed. It could not close its eyes to the fact that an excavation in its street, unless properly guarded, creates a danger to the wayfarers. To that [*205] extent, a duty to inspect the work and to see that the public is properly protected, may reasonably be imposed upon the village. Here the death of the plaintiff's intestate occurred many months after the excavation was closed. It was due to interference with the gas main [***15] laid [**59] under the surface of the street, rather than to the excavation in the street. The village was under no duty to assure itself by inspection that the gas mains were properly laid originally, or that thereafter the mains were not negligently disturbed. There liability of the municipality exists only where it has notice of the negligence, or "the condition is apparent and the danger obvious." (Fox v. Village of Manchester, 183 N. Y. 141, 148.) 

It is said that here the village did, nevertheless, actually inspect the work, and that its inspector had notice that the work was negligently performed. It is true that the building inspector of the village did at times inspect the work, and there is evidence that he was told that the employees of Westchester County Small Estates Corporation intended to encase the gas main in its drain pipe at the point where the line of drain pipe crossed the gas main. It is also true that there is testimony that such construction is not in accord with good engineering practice because its obvious result is to reduce the capacity of the drain pipe. We assume, though that is disputed, that the building inspector was authorized to inspect [***16] and approve this method of construction. Even upon that assumption it does not follow that the village would be responsible for error made by him. The village was, as we have said, under no duty to the public to see that the gas mains are properly constructed. Notice to the building inspector of the manner in which the gas main would be encased at one point in the drain pipe was not notice of a condition which would create an obvious danger. The undisputed testimony is that such construction, though not in accord with good engineering practice, was not unsafe. The danger arose only from a leak in the gas main at that point, and the village had [*206] no notice that the gas main had been previously injured by careless handling or that there was any reasonable probability that a leak would develop at that point thereafter. It may be charged with notice of conditions which would have been apparent upon such inspection as it actually made or which it should have made in the performance of its duty to maintain the street in a reasonably safe condition (Schumacher v. City of New York, 40 App. Div. 320; affd., 166 N. Y. 103), but here the village did not inspect the gas [***17] main to discover possible leaks, and was under no duty to make such inspection. It follows that the complaint against the village should have been dismissed. 

The situation of the Westchester County Small Estates Corporation is different. It undertook to do the work of constructing the drain, and it is responsible for the negligence of its servants and employees in the performance of that work. There is evidence that in the course of the work a laborer struck the gas main, and thereafter, without taking any steps to repair the consequent injury, the defendant's workmen encased the injured main within the drain pipe, although they had notice that the gas main had been injured. The evidence justified a finding by the jury that the leak in the gas main within the drain pipe was caused by the careless acts of the workmen, and that the death of the plaintiff's intestate was the result of that leak. If the Westchester County Small Estates Corporation owed any duty of care to the plaintiff's intestate, then it is liable to the plaintiff for the damage resulting from its negligence. 

In applying for the permit to open the street and lay a pipe drain under its surface, the defendant voluntarily [***18] assumed the duty to exercise reasonable care in the performance of its work. Even if that duty were not voluntarily assumed, the law would impose it upon the defendant. Where, through the exercise of foresight, a reasonably careful person might anticipate danger to person or property, such danger may not be disregarded [*207] with impunity. "The orbit of the danger as disclosed to the eye of reasonable vigilance would be the orbit of the duty." (Palsgraf v. Long Island R. R. Co., 248 N. Y. 339, 343.) The duty is owed to all who come within the zone of the danger, and for damages suffered through disregard of the duty, the injured person is entitled to compensation. 

In this case it is plain that by the exercise of reasonable vigilance, the defendant might have anticipated that gas might leak from a break in the injured gas main at the point where it was encased in the pipe drain, and that the escaping gas might [**60] find its way into a public sewer or a farm drain in the street and from there into houses along the street, and endanger life or property in such houses. Ordinary foresight would suffice for that, but no foresight, however extraordinary, would have [***19] enabled the defendant to determine when, where or how such injury would occur. The orbit of danger was undefined, both in time and space. In fact, no damage resulted from the negligent act for almost a year, and then the damage occurred almost simultaneously in two separate houses at considerable distance from each other and from the point of the leak. None the less, the damage was the result of a danger which could have been anticipated by the exercise of reasonable foresight. 

The defendant claims that even though all this be true, the plaintiff cannot recover, because the decedent was a trespasser and, therefore, outside the range of any duty which the defendant may have owed to others. The plaintiff has produced no evidence to explain the presence of the decedent in the defendant's house. Though the trial judge submitted to the jury a question of whether the decedent was there upon the implied invitation of the defendant, the evidence fails to show any facts which would support an inference that the decedent was there upon the invitation of the defendant, or even with the knowledge or permission of the defendant. We assume upon this appeal that the plaintiff's intestate's [***20] death [*208] occurred while he was technically a trespasser upon the defendant's property. The question then arises whether through that fact the defendant gains immunity for damages resulting from its lack of care. 

Doubtless, at times, the relationship of parties may determine both the duty of one to the other and liability or immunity for wrong done. So an occupier or owner of land owes varying duties to trespassers, to licensees, and to persons upon the land on his invitation. "Toward mere trespassers or bare licensees the rule is well settled that the only duty owing to them by the owner or occupier of land is to abstain from inflicting intentional, wanton or willful injuries." (Mendelowitz v. Neisner, 258 N. Y. 181, 184.) That was said in a case where a trespasser was injured through the dangerous condition of the premises on which the plaintiff had entered without permission. That condition could cause injury only to those who come upon the land. An owner of land has a right to use his land as he sees fit, at least provided such use causes no danger to others. He may at his pleasure invite or exclude others. If without permission or exclusion, a stranger [***21] unlawfully intrudes upon the land, he voluntarily exposes himself to the risk of unsafe conditions existing thereon or of dangerous activities conducted there. (Cf. Pollock on The Law of Torts [13th ed.], p. 182.) In the present case the death of the plaintiff's intestate was due to a wrongful act of the owner of the land performed in a public street many months before the decedent trespassed upon the land. The rule that an owner of land is not liable to a trespasser upon his land for failure to exercise ordinary care should not be extended so far as to confer immunity upon the defendant for damages caused by his wrong under the circumstances shown here. 

The rule of immunity of an owner of land for damages suffered by a trespasser has not been extended to cases where the injured person was a trespasser upon land of a person other than the wrongdoer. It has been confined, [*209] at least in this State, to cases where a trespasser sought to enforce liability upon a landowner or occupier of land for an act or omission by him upon his own land which causes danger to persons coming upon his own land. Any ordinary use of land by its owner is lawful, except in so far as it causes [***22] danger or injury to persons present upon the land, and no person by unlawfully intruding upon the land of another, can, by his own wrong, change an act which would otherwise have been lawful into a wrong towards himself. 

The question is not before us whether an owner of land is liable to a trespasser for an injury resulting immediately and directly from an act carelessly performed in a public street or other place, where the zone of danger is confined to persons then upon his land. (Cf. Alabama Fuel & Iron Co. v. Bush, 204 Ala. 658.) In this case, as we have said, the zone of danger was undefined both in time and space. Injury followed many months after the defendant's act was completed. Then the result was not only the death of plaintiff's intestate in a house owned by the [**61] defendant, but also the damage to a house not owned by the defendant. If the death of plaintiff's intestate had occurred while he was trespassing there, the plaintiff's right to recover would have been clear. The circumstance that at the time when the defendant's lack of care caused the death of plaintiff's intestate, the vacant house in which he was a trespasser would still be unsold and [***23] unoccupied, could not have been known to the defendant when it was working in the street. It did not affect the duty which the defendant then owed to all who might thereafter come within the zone of danger. The act was wrongful at the time it was performed. Liability for the wrong, it is urged, is escaped because accidentally it produced injury at a particular point in the zone of danger, and at a particular time, though liability for the same wrong would have been inevitable if injury had been produced at a different place or time. In a similar case we have said that "rights and duties in systems of living [*210] law are not built upon such quicksands." (Hynes v. N. Y. Central R. R. Co., 231 N. Y. 229, 233.) The construction of a pipe drain in a public street in a manner which created danger to person or property in nearby houses, constituted a wrong. For injury resulting at any time to any person within the zone of danger, the law gives redress. A trespasser in a house belonging to the defendant may have assumed the risk that the defendant's use of its land might endanger persons thereon. He did not assume the risk that such danger would arise from a condition [***24] existing several hundred feet away in the public street, heedlessly created by the defendant or any other person. 

As to the village of Scarsdale the judgment of the Appellate Division and that of the Trial Term should be reversed and the complaint dismissed, with costs in all courts, and as to Westchester County Small Estates Corporation the judgment should be affirmed, with costs. 

Bryan C. Berry v. The Borough of Sugar Notch, Appellant 

No. 31 

Supreme Court of Pennsylvania 

191 Pa. 345; 43 A. 240; 1899 Pa. LEXIS 823 

April 10, 1899, Argued May 8, 1899 

PRIOR HISTORY: [**1] 
Appeal, No. 31, Jan. T., 1899, by defendant, from judgment of C.P. Luzerne Co., Oct. T., 1894, No. 671, on verdict for plaintiff. Affirmed. 

Trespass for personal injuries. Before WOODWARD, P.J. 

The facts appear by the opinion of the Supreme Court. 

Defendant's points and the answers thereto were as follows: 

5. The cause of the accident alleged in the declaration being that the defendant negligently permitted a large tree to stand within the lines of the Main street, although it had become decayed and rotten and dangerous to public travel, and the proof upon the trial being that the said tree was sound and that the accident occurred through the negligent repair of the road, whereby the foundation of the tree was impaired and subsequently undermined by water flowing in the ditch along said road, there is a fatal variance between the allegations and the facts in the case, and therefore the plaintiff cannot recover. Answer: That raises a question of pleading which is not one of fact, but of law. We decline to affirm that point inasmuch as the declaration sets forth that the tree was dangerous. [1] 

6. The evidence being undisputed that the plaintiff was upon the street [**2] of the defendant at the time of the accident as a motorman employed by the Wyoming Valley Traction Company, and as such employee was at the time running a car by virtue of a license granted the said company by the borough, before he, the plaintiff, can recover damages in this case he must show that he complied with the conditions incorporated in said ordinance on the basis of which the license was granted to the company. 

7. It was one of the conditions contained in said ordinance that the cars of the said company should not be run at a rate of speed more than eight miles per hour, and there is no evidence that the plaintiff was complying with this provision of the ordinance at the time of the accident, and therefore the plaintiff is not entitled to recover. 

8. The evidence of the plaintiff himself is that he was running his car at its greatest speed at the time of the accident, which he testified was fifteen miles per hour, and subsequently when given an opportunity to fix a lower rate of speed in correction of his first testimony, he fixed no definite rate of speed below that first given. On this point there is no other testimony. It fails to show a compliance with the ordinance, [**3] but shows that the ordinance was violated at the time, and, therefore, he being an employee of the licensee on the highway, his rights can rise no higher than those of his employer, and he cannot recover. 

9. The evidence establishing the fact that at the time of the accident the car was running at a rate of speed in excess of that allowed by the ordinance under which the traction company accepted its privilege in the defendant borough, the violation of this ordinance bringing the plaintiff to the place where alone the accident was possible, such running of the car was contributory negligence, and the plaintiff cannot recover. Answer: To affirm these points, all bearing upon one question, would be in effect to take the case entirely from the jury, and this we decline to do, and for our further answer to these points we refer to our general charge. [2] 

Verdict and judgment for plaintiff for $3,162.50. Defendant appealed. 

Errors assigned were (1, 2) above instructions, quoting them. 

DISPOSITION: The judgment is affirmed. 

COUNSEL: S. J. Strauss, with him Charles B. Lenahan, for appellant, cited Phila. & Reading R.R. Co. v. Ervin, 89 Pa. 71; Troy v. R.R. Co., 49 N.Y. 657; Penna. R. Co. [**4] v. Langdon, 92 Pa. 21; Norristown v. Moyer, 67 Pa. 359. 

John McGahren, with him Andrew M. Freas and Michael H. McAniff, for appellee, cited McGrew v. Stone, 53 Pa. 436; Gates v. Penna. R. Co., 154 Pa. 566; Christman v. R.R. Co., 141 Pa. 604; Smith v. R.R. Co., 158 Pa. 82; R.R. Co. v. Greiner, 113 Pa. 600; Bradwell v. Ry. Co., 139 Pa. 404; Sopherstein v. Bertels, 178 Pa. 401; Davidson v. Traction Co., 4 Pa. Superior Ct. 94; Lederman v. R.R. Co., 165 Pa. 119; Connor v. Traction Co., 173 Pa. 602; Mohney v. Cook, 26 Pa. 342; Piollet v. Simmers, 106 Pa. 96; Baughman v. R.R. Co., 92 Pa. 335; Ry. Co. v. Boudrou, 92 Pa. 475. 

JUDGES: Before STERRETT, C.J., GREEN, MITCHELL, DEAN and FELL, JJ. 

OPINIONBY: FELL 

OPINION: [*347] OPINION BY MR. JUSTICE FELL: 

The plaintiff was a motorman in the employ of the Wilkes-Barre and Wyoming Valley Traction Company on its line running from Wilkes-Barre to the borough of Sugar Notch. The ordinance by virtue of which the company was permitted to lay its track and operate its cars in the borough of Sugar Notch contained [*348] a provision that the speed of the cars while on the streets of the borough should not exceed eight miles an hour. On the line of [**5] the road, and within the borough limits, there was a large chestnut tree, as to the condition of which there was some dispute at the trial. The question of the negligence of the borough in permitting it to remain must, however, be considered as set at rest by the verdict. On the day of the accident the plaintiff was running his car on the borough street in a violent wind-storm, and as he passed under the tree it was blown down, crushing the roof of the car and causing the plaintiff's injury. There is some conflict of testimony as to the speed at which the car was running, but it seems to be fairly well established that it was considerably in excess of the rate permitted by the borough ordinance. 

We do not think that the fact that the plaintiff was running his car at a higher rate of speed than eight miles an hour affects his right to recover. It may be that in doing so he violated the ordinance by virtue of which the company was permitted to operate its cars in the streets of the borough, but he certainly was not for that reason without rights upon the streets. Nor can it be said that the speed was the cause of the accident, or contributed to it. It might have been otherwise [**6] if the tree had fallen before the car reached it; for in that case a high rate of speed might have rendered it impossible for the plaintiff to avoid a collision which he either foresaw or should have foreseen. Even in that case the ground for denying him the right to recover would be that he had been guilty of contributory negligence, and not that he had violated a borough ordinance. The testimony however shows that the tree fell upon the car as it passed beneath. With this phase of the case in view, it was urged on behalf of the appellant that the speed was the immediate cause of the plaintiff's injury, inasmuch as it was the particular speed at which he was running which brought the car to the place of the accident at the moment when the tree blew down. This argument, while we cannot deny its ingenuity, strikes us, to say the least, as being somewhat sophistical. That his speed brought him to the place of the accident at the moment of the accident was the merest chance, and a thing which no foresight could have predicted. The same thing might as readily have happened to a car running slowly, or it might have been that a high speed [*349] alone would have carried him beyond [**7] the tree to a place of safety. It was also argued by the appellant's counsel that, even if the speed was not the sole efficient cause of the accident, it at least contributed to its severity, and materially increased the damage. It may be that it did. But what basis could a jury have for finding such to be the case; and, should they so find, what guide could be given them for differentiating between the injury done this man and the injury which would have been done a man in a similar accident on a car running at a speed of eight miles an hour or less? 

The judgment is affirmed. 

Gorris v. Scott (1874)

LR 9 Ex 125 (COURT OF EXCHEQUER)

KELLY CB. [127] This is an action to recover damages for the loss of a number of sheep which the defendant, a shipowner, had contracted to carry [from Hamburg, Germany to Newcastle, England], and which were washed overboard and lost by reason (as we must take it to be truly alleged) of the neglect to comply with a certain order made by the Privy Council, in pursuance of the Contagious Diseases (Animals) Act 1869 ["the Act"]. The Act was passed merely for sanitary purposes, in order to prevent animals in a state of infectious disease from communicating it to other animals with which they might come in contact. Under the authority of that Act, certain orders were made; amongst others, [128] an order by which any ship bringing sheep or cattle from any foreign port to ports in Great Britain is to have the place occupied by such animals divided into pens of certain dimensions, and the floor of such pens furnished with battens or foot-holds. The object of this order is to prevent animals from being overcrowded, and so brought into a condition in which the disease guarded against would be likely to be developed. This regulation has been neglected, and the question is, whether the loss, which we must assume to have been caused by that neglect, entitles the plaintiffs to maintain an action...

[His Lordship referred to the purposes for which orders under the Act could be made by the Privy Council and noted that all of the enumerated purposes were directed to the prevention of disease and none had any relation to the danger of loss of animals by the perils of the sea.]

[129] That being so, if by reason of the default in question the plaintiffs' sheep had been overcrowded, or had been caused unnecessary suffering, and so had arrived in this country in a state of disease, I do not say that they might not have maintained this action. But the damage complained of here is something totally apart from the object of the Act... [130] and it is in accordance with all the authorities to say that the action is not maintainable.

[In separate judgments, PIGOTT B, POLLOCK B and AMPHLETT B agreed with KELLY CB.]

Judgment for the defendant
Helen Palsgraf, Respondent, v. The Long Island Railroad Company, Appellant
Court of Appeals of New York

248 N.Y. 339; 162 N.E. 99; 1928 N.Y. LEXIS 1269; 59 A.L.R. 1253

February 24, 1928, Argued May 29, 1928, Decided

PRIOR HISTORY: [***1] 

Appeal from a judgment of the Appellate Division of the Supreme Court in the second judicial department, entered December 16, 1927, affirming a judgment in favor of plaintiff entered upon a verdict. 

Palsgraf v. Long Island R. R. Co., 222 App. Div. 166, reversed. 

DISPOSITION: Judgment reversed, etc. 

HEADNOTES: Negligence—railroads—passengers—package carried by passenger, dislodged while guards were helping him board train, and which falling to track exploded—plaintiff, an intending passenger standing on platform many feet away, injured as result of explosion—complaint in action against railroad to recover for injuries dismissed. 

SYLLABUS: A man carrying a package jumped aboard a car of a moving train and, seeming unsteady as if about to fall, a guard on the car reached forward to help him in and another guard on the platform pushed him from behind, during which the package was dislodged and falling upon the rails exploded, causing injuries to plaintiff, an intending passenger, who stood on the platform many feet away. There was nothing in the appearance of the package to give notice that it contained explosives. In an action by the intending passenger against the [***2] railroad company to recover for such injuries, the complaint should be dismissed. Negligence is not actionable unless it involves the invasion of a legally protected interest, the violation of a right, and the conduct of the defendant's guards, if a wrong in relation to the holder of the package, was not a wrong in its relation to the plaintiff standing many feet away. 

COUNSEL: William McNamara and Joseph F. Keany for appellant. Plaintiff failed to establish that her injuries were caused by negligence of the defendant and it was error for the court to deny the defendant's motion to dismiss the complaint. ( Paul v. Cons. Fireworks Co., 212 N. Y. 117; Hall v. N. Y. Tel. Co., 214 N. Y. 49; Perry v. Rochester Lime Co., 219 N. Y. 60; Pyne v. Cazenozia Canning Co., 220 N. Y. 126; Adams v. Bullock, 227 N. Y. 208; McKinney v. N. Y. Cons. R. R. Co., 230 N. Y. 194; Palsey v. Waldorf Astoria, Inc., 220 App. Div. 613; Parrott v. Wells Fargo & Co., 15 Wall. 524; A., T. & S. Fe Ry. Co. v. Calhoun, 213 U.S. 1; Prudential Society, Inc., v. Ray, 207 App. Div. 496; 239 N. Y. 600.) 

Matthew W. Wood for respondent. [***3] The judgment of affirmance was amply sustained by the law and the facts. ( Saugerties Bank v. Delaware & Hudson Co., 236 N. Y. 425; Milwaukee & St. Paul Ry. Co. v. Kellogg, 94 U.S. 469; Lowery v. Western Union Tel. Co., 60 N. Y. 198; Insurance Co. v. Tweed, 7 Wall. 44; Trapp v. McClellan, 68 App. Div. 362; Ring v. City of Cohoes, 77 N. Y. 83; McKenzie v. Waddell Coal Co., 89 App. Div. 415; Slater v. Barnes, 241 N. Y. 284; King v. Interborough R. T. Co., 233 N. Y. 330.) 

JUDGES: Cardozo, Ch. J. Pound, Lehman and Kellogg, JJ., concur with Cardozo, Ch. J.; Andrews, J., dissents in opinion in which Crane and O'Brien, JJ., concur. 

OPINION BY: CARDOZO 

OPINION: [*340]  [**99] Plaintiff was standing on a platform of defendant's railroad after buying a ticket to go to Rockaway Beach. A train stopped at the station, bound for another place. Two men ran forward to catch it. One of the men reached the platform of the car without mishap, though the train was already moving. The other man, carrying a package, jumped aboard the car, but seemed unsteady as if about to fall. A guard on the car, who had held the door open, reached [***4] forward to help [*341] him in, and another guard on the platform pushed him from behind. In this act, the package was dislodged, and fell upon the rails. It was a package of small size, about fifteen inches long, and was covered by a newspaper. In fact it contained fireworks, but there was nothing in its appearance to give notice of its contents. The fireworks when they fell exploded. The shock of the explosion threw down some scales at the other end of the platform, many feet away. The scales struck the plaintiff, causing injuries for which she sues. 

The conduct of the defendant's guard, if a wrong in its relation to the holder of the package, was not a wrong in its relation to the plaintiff, standing far away. Relatively to her it was not negligence at all. Nothing in the situation gave notice that the falling package had in it the potency of peril to persons thus removed. Negligence is not actionable unless it involves the invasion of a legally protected interest, the violation of a right. "Proof of negligence in the air, so to speak, will not do"... (Pollock, Torts [11th ed.], p. 455; Martin v. Herzog, 228 N. Y. 164, 170; cf. Salmond, Torts [6th ed.], p. [***5] 24). "Negligence is the absence of care, according to the circumstances"..(Willes, J., in Vaughan v. Taff Vale Ry. Co., 5 H. & N. 679, 688; 1 Beven, Negligence [4th ed.], 7; Paul v. Consol. Fireworks Co., 212 N. Y. 117; Adams v. Bullock, 227 N. Y. 208, 211; Parrott v. Wells-Fargo Co., 15 Wall. [U.S.] 524). The plaintiff as she stood upon the platform of the station might claim to be protected against intentional invasion of her bodily security. Such invasion is not charged. She might claim to be protected against unintentional invasion by conduct involving in the thought of reasonable men an unreasonable hazard that such invasion would ensue. These, from the point of view of the law, were the bounds of her immunity, with perhaps some rare exceptions, survivals for the most part of ancient forms of liability, where conduct is held to be at the peril of the actor (Sullivan v. Dunham, 161 N. Y. 290). [*342] If no hazard was apparent to the eye of ordinary vigilance, an act innocent and harmless, at least to outward seeming, with reference to her, did not take to itself the quality of a tort because it happened to be a wrong, though apparently [***6] not one involving the risk of bodily insecurity, with reference to some one else. "In every instance, before negligence can be predicated of a given act, back of the act must be sought and found a duty to the individual complaining, [**100] the observance of which would have averted or avoided the injury"... (McSherry, C. J., in W. Va. Central R. Co. v. State, 96 Md. 652, 666; cf. Norfolk & Western Ry. Co. v. Wood, 99 Va. 156, 158, 159; Hughes v. Boston & Maine R. R. Co., 71 N. H. 279, 284; U. S. Express Co. v. Everest, 72 Kan. 517; Emry v. Roanoke Nav. Co., 111 N. C. 94, 95; Vaughan v. Transit Dev. Co., 222 N. Y. 79; Losee v. Clute, 51 N. Y. 494; DiCaprio v. N. Y. C. R. R. Co., 231 N. Y. 94; 1 Shearman & Redfield on Negligence, § 8, and cases cited; Cooley on Torts [3d ed.], p. 1411; Jaggard on Torts, vol. 2, p. 826; Wharton, Negligence, § 24; Bohlen, Studies in the Law of Torts, p. 601). "The ideas of negligence and duty are strictly correlative"... (Bowen, L. J., in Thomas v. Quartermaine, 18 Q. B. D. 685, 694). The plaintiff sues in her own right for a wrong personal to her, and not as the vicarious beneficiary [***7] of a breach of duty to another. 

A different conclusion will involve us, and swiftly too, in a maze of contradictions. A guard stumbles over a package which has been left upon a platform. It seems to be a bundle of newspapers. It turns out to be a can of dynamite. To the eye of ordinary vigilance, the bundle is abandoned waste, which may be kicked or trod on with impunity. Is a passenger at the other end of the platform protected by the law against the unsuspected hazard concealed beneath the waste? If not, is the result to be any different, so far as the distant passenger is concerned, when the guard stumbles over a valise [*343] which a truckman or a porter has left upon the walk? The passenger far away, if the victim of a wrong at all, has a cause of action, not derivative, but original and primary. His claim to be protected against invasion of his bodily security is neither greater nor less because the act resulting in the invasion is a wrong to another far removed. In this case, the rights that are said to have been violated, the interests said to have been invaded, are not even of the same order. The man was not injured in his person nor even put in danger. The [***8] purpose of the act, as well as its effect, was to make his person safe. If there was a wrong to him at all, which may very well be doubted, it was a wrong to a property interest only, the safety of his package. Out of this wrong to property, which threatened injury to nothing else, there has passed, we are told, to the plaintiff by derivation or succession a right of action for the invasion of an interest of another order, the right to bodily security. The diversity of interests emphasizes the futility of the effort to build the plaintiff's right upon the basis of a wrong to some one else. The gain is one of emphasis, for a like result would follow if the interests were the same. Even then, the orbit of the danger as disclosed to the eye of reasonable vigilance would be the orbit of the duty. One who jostles one's neighbor in a crowd does not invade the rights of others standing at the outer fringe when the unintended contact casts a bomb upon the ground. The wrongdoer as to them is the man who carries the bomb, not the one who explodes it without suspicion of the danger. Life will have to be made over, and human nature transformed, before prevision so extravagant can be accepted [***9] as the norm of conduct, the customary standard to which behavior must conform. 

The argument for the plaintiff is built upon the shifting meanings of such words as "wrong" and "wrongful," and shares their instability. What the plaintiff must [*344] show is "a wrong" to herself, i. e., a violation of her own right, and not merely a wrong to some one else, nor conduct "wrongful" because unsocial, but not "a wrong" to any one. We are told that one who drives at reckless speed through a crowded city street is guilty of a negligent act and, therefore, of a wrongful one irrespective of the consequences. Negligent the act is, and wrongful in the sense that it is unsocial, but wrongful and unsocial in relation to other travelers, only because the eye of vigilance perceives the risk of damage. If the same act were to be committed on a speedway or a race course, it would lose its wrongful quality. The risk reasonably to be perceived defines the duty to be obeyed, and risk imports relation; it is risk to another or to others within the range of apprehension... (Seavey, Negligence, Subjective or Objective, 41 H. L. Rv. 6; Boronkay v. Robinson & Carpenter, 247 N. Y. 365). This [***10] does not mean, of course, that one who launches a destructive force is always relieved of liability if the force, though known to be destructive, pursues an unexpected path. "It was not necessary that the defendant should have had notice of the particular method in which an accident would occur, if the possibility of an accident was clear to the ordinarily prudent eye"... (Munsey v. Webb, 231 U.S. 150, 156; Condran v. Park & Tilford, 213 N. Y. 341, 345; Robert v. U. S. E. F. Corp., 240 N. Y. 474, 477). Some acts, such as shooting, are so imminently dangerous to any one who may come within reach of the missile, however unexpectedly, as to impose a duty of prevision not far from that of an insurer. Even today, and much oftener in earlier stages of the law, one acts [**101] sometimes at one's peril (Jeremiah Smith, Tort and Absolute Liability, 30 H. L. Rv. 328; Street, Foundations of Legal Liability, vol. 1, pp. 77, 78). Under this head, it may be, fall certain cases of what is known as transferred intent, an act willfully dangerous to A resulting by misadventure in injury to B (Talmage v. Smith, 101 Mich. 370, 374) [*345] These cases aside, wrong [***11] is defined in terms of the natural or probable, at least when unintentional (Parrot v. Wells-Fargo Co. [The Nitro-Glycerine Case], 15 Wall. [U.S.] 524). The range of reasonable apprehension is at times a question for the court, and at times, if varying inferences are possible, a question for the jury. Here, by concession, there was nothing in the situation to suggest to the most cautious mind that the parcel wrapped in newspaper would spread wreckage through the station. If the guard had thrown it down knowingly and willfully, he would not have threatened the plaintiff's safety, so far as appearances could warn him. His conduct would not have involved, even then, an unreasonable probability of invasion of her bodily security. Liability can be no greater where the act is inadvertent. 

Negligence, like risk, is thus a term of relation. Negligence in the abstract, apart from things related, is surely not a tort, if indeed it is understandable at all (Bowen, L. J., in Thomas v. Quartermaine, 18 Q. B. D. 685, 694). Negligence is not a tort unless it results in the commission of a wrong, and the commission of a wrong imports the violation of a right, in this [***12] case, we are told, the right to be protected against interference with one's bodily security. But bodily security is protected, not against all forms of interference or aggression, but only against some. One who seeks redress at law does not make out a cause of action by showing without more that there has been damage to his person. If the harm was not willful, he must show that the act as to him had possibilities of danger so many and apparent as to entitle him to be protected against the doing of it though the harm was unintended. Affront to personality is still the keynote of the wrong. Confirmation of this view will be found in the history and development of the action on the case. Negligence as a basis of civil liability was unknown to mediaeval law (8 Holdsworth, History of English Law, p. 449; Street, Foundations of Legal Liability, vol. 1, [*346] pp. 189, 190). For damage to the person, the sole remedy was trespass, and trespass did not lie in the absence of aggression, and that direct and personal (Holdsworth, op. cit. p. 453; Street, op. cit. vol. 3, pp. 258, 260, vol. 1, pp. 71, 74.) Liability for other damage, as where a servant without orders from the master [***13] does or omits something to the damage of another, is a plant of later growth (Holdsworth, op. cit. 450, 457; Wigmore, Responsibility for Tortious Acts, vol. 3, Essays in Anglo-American Legal History, 520, 523, 526, 533). When it emerged out of the legal soil, it was thought of as a variant of trespass, an offshoot of the parent stock. This appears in the form of action, which was known as trespass on the case (Holdsworth, op. cit. p. 449; cf. Scott v. Shepard, 2 Wm. Black. 892; Green, Rationale of Proximate Cause, p. 19). The victim does not sue derivatively, or by right of subrogation, to vindicate an interest invaded in the person of another. Thus to view his cause of action is to ignore the fundamental difference between tort and crime (Holland, Jurisprudence [12th ed.], p. 328). He sues for breach of a duty owing to himself. 

The law of causation, remote or proximate, is thus foreign to the case before us. The question of liability is always anterior to the question of the measure of the consequences that go with liability. If there is no tort to be redressed, there is no occasion to consider what damage might be recovered if there were a finding of a tort. We [***14] may assume, without deciding, that negligence, not at large or in the abstract, but in relation to the plaintiff, would entail liability for any and all consequences, however novel or extraordinary... (Bird v. St. Paul F. & M. Ins. Co., 224 N. Y. 47, 54; Ehrgott v. Mayor, etc., of N. Y., 96 N. Y. 264; Smith v. London & S. W. Ry. Co., L. R. 6 C. P. 14; 1 Beven, Negligence, 106; Street, op. cit. vol. 1, p. 90; Green, Rationale of Proximate Cause, pp. 88, 118; cf. Matter of Polemis, L. R. 1921, 3 K. B. 560; 44 Law Quarterly Review, 142). There is room for [*347] argument that a distinction is to be drawn according to the diversity of interests invaded by the act, as where conduct negligent in that it threatens an insignificant invasion of an interest in property results in an unforseeable invasion of an interest of another order, as, e. g., one of bodily security. Perhaps other distinctions may be necessary. We do not go into the question now. The consequences to be followed must first be rooted in a wrong. 

The judgment of the Appellate Division and that of the Trial Term should be reversed, and the complaint dismissed, with costs in all courts. 

DISSENT BY: [***15] 

ANDREWS 

DISSENT:Andrews, J. (dissenting). Assisting a passenger to board a train, the defendant's servant negligently knocked a package from his arms. It fell between the platform and the cars. Of its contents the servant knew and could know nothing. A violent explosion followed. The concussion broke some scales [**102] standing a considerable distance away. In falling they injured the plaintiff, an intending passenger. 

Upon these facts may she recover the damages she has suffered in an action brought against the master? The result we shall reach depends upon our theory as to the nature of negligence. Is it a relative concept—the breach of some duty owing to a particular person or to particular persons? Or where there is an act which unreasonably threatens the safety of others, is the doer liable for all its proximate consequences, even where they result in injury to one who would generally be thought to be outside the radius of danger? This is not a mere dispute as to words. We might not believe that to the average mind the dropping of the bundle would seem to involve the probability of harm to the plaintiff standing many feet away whatever might be the case as to [***16] the owner or to one so near as to be likely to be struck by its fall. If, however, we adopt the second hypothesis [*348] we have to inquire only as to the relation between cause and effect. We deal in terms of proximate cause, not of negligence. 

Negligence may be defined roughly as an act or omission which unreasonably does or may affect the rights of others, or which unreasonably fails to protect oneself from the dangers resulting from such acts. Here I confine myself to the first branch of the definition. Nor do I comment on the word "unreasonable." For present purposes it sufficiently describes that average of conduct that society requires of its members. 

There must be both the act or the omission, and the right. It is the act itself, not the intent of the actor, that is important... (Hover v. Barkhoof, 44 N. Y. 113; Mertz v. Connecticut Co., 217 N. Y. 475.) In criminal law both the intent and the result are to be considered. Intent again is material in tort actions, where punitive damages are sought, dependent on actual malice—not on merely reckless conduct. But here neither insanity nor infancy lessens responsibility... (Williams v. Hays [***17] , 143 N. Y. 442.) 

As has been said, except in cases of contributory negligence, there must be rights which are or may be affected. Often though injury has occurred, no rights of him who suffers have been touched. A licensee or trespasser upon my land has no claim to affirmative care on my part that the land be made safe. (Meiers v. Koch Brewery, 229 N. Y. 10.) Where a railroad is required to fence its tracks against cattle, no man's rights are injured should he wander upon the road because such fence is absent. (Di Caprio v. N. Y. C. R. R., 231 N. Y. 94.) An unborn child may not demand immunity from personal harm. (Drobner v. Peters, 232 N. Y. 220.) 

But we are told that "there is no negligence unless there is in the particular case a legal duty to take care, and this duty must be one which is owed to the plaintiff [*349] himself and not merely to others." (Salmond Torts [6th ed.], 24.) This, I think too narrow a conception. Where there is the unreasonable act, and some right that may be affected there is negligence whether damage does or does not result. That is immaterial. Should we drive down Broadway at a reckless speed, we are negligent whether [***18] we strike an approaching car or miss it by an inch. The act itself is wrongful. It is a wrong not only to those who happen to be within the radius of danger but to all who might have been there—a wrong to the public at large. Such is the language of the street. Such the language of the courts when speaking of contributory negligence. Such again and again their language in speaking of the duty of some defendant and discussing proximate cause in cases where such a discussion is wholly irrelevant on any other theory. (Perry v. Rochester Line Co., 219 N. Y. 60.) As was said by Mr. Justice Holmes many years ago, "the measure of the defendant's duty in determining whether a wrong has been committed is one thing, the measure of liability when a wrong has been committed is another." (Spade v. Lynn & Boston R. R. Co., 172 Mass. 488.) Due care is a duty imposed on each one of us to protect society from unnecessary danger, not to protect A, B or C alone. 

It may well be that there is no such thing as negligence in the abstract. "Proof of negligence in the air, so to speak, will not do." In an empty world negligence would not exist. It does involve a relationship between [***19] man and his fellows. But not merely a relationship between man and those whom he might reasonably expect his act would injure. Rather, a relationship between him and those whom he does in fact injure. If his act has a tendency to harm some one, it harms him a mile away as surely as it does those on the scene. We now permit children to recover for the negligent killing of the father. It was never prevented on the theory that no duty was owing to them. A husband may be compensated for [*350] the loss of his wife's services. To say that the wrongdoer was negligent as to the husband as well as to the wife is merely an attempt to fit facts to theory. An insurance company paying a fire loss recovers [**103] its payment of the negligent incendiary. We speak of subrogation—of suing in the right of the insured. Behind the cloud of words is the fact they hide, that the act, wrongful as to the insured, has also injured the company. Even if it be true that the fault of father, wife or insured will prevent recovery, it is because we consider the original negligence not the proximate cause of the injury. (Pollock, Torts [12th ed.], 463.) 

In the well-known Polemis Case [***20] (1921, 3 K. B. 560), Scrutton, L. J., said that the dropping of a plank was negligent for it might injure "workman or cargo or ship." Because of either possibility the owner of the vessel was to be made good for his loss. The act being wrongful the doer was liable for its proximate results. Criticized and explained as this statement may have been, I think it states the law as it should be and as it is... (Smith v. London & Southwestern Ry. Co., [1870-71] 6 C. P. 14; Anthony v. Slaid, 52 Mass. 290; Wood v. Penn. R. R. Co., 177 Penn. St. 306; Trashansky v. Hershkovitz, 239 N. Y. 452.) 

The proposition is this. Every one owes to the world at large the duty of refraining from those acts that may unreasonably threaten the safety of others. Such an act occurs. Not only is he wronged to whom harm might reasonably be expected to result, but he also who is in fact injured, even if he be outside what would generally be thought the danger zone. There needs be duty due the one complaining but this is not a duty to a particular individual because as to him harm might be expected. Harm to some one being the natural result of the act, not only that one alone, [***21] but all those in fact injured may complain. We have never, I think, held otherwise. Indeed in the Di Caprio case we said that a breach of a [*351] general ordinance defining the degree of care to be exercised in one's calling is evidence of negligence as to every one. We did not limit this statement to those who might be expected to be exposed to danger. Unreasonable risk being taken, its consequences are not confined to those who might probably be hurt. 

If this be so, we do not have a plaintiff suing by "derivation or succession." Her action is original and primary. Her claim is for a breach of duty to herself—not that she is subrogated to any right of action of the owner of the parcel or of a passenger standing at the scene of the explosion. 

The right to recover damages rests on additional considerations. The plaintiff's rights must be injured, and this injury must be caused by the negligence. We build a dam, but are negligent as to its foundations. Breaking, it injures property down stream. We are not liable if all this happened because of some reason other than the insecure foundation. But when injuries do result from our unlawful act we are liable for the [***22] consequences. It does not matter that they are unusual, unexpected, unforeseen and unforseeable. But there is one limitation. The damages must be so connected with the negligence that the latter may be said to be the proximate cause of the former. 

These two words have never been given an inclusive definition. What is a cause in a legal sense, still more what is a proximate cause, depend in each case upon many considerations, as does the existence of negligence itself. Any philosophical doctrine of causation does not help us. A boy throws a stone into a pond. The ripples spread. The water level rises. The history of that pond is altered to all eternity. It will be altered by other causes also. Yet it will be forever the resultant of all causes combined. Each one will have an influence. How great only omniscience can say. You may speak of a chain, or if you please, a net. An analogy is of little aid. [*352] Each cause brings about future events. Without each the future would not be the same. Each is proximate in the sense it is essential. But that is not what we mean by the word. Nor on the other hand do we mean sole cause. There is no such thing. 

Should analogy [***23] be thought helpful, however, I prefer that of a stream. The spring, starting on its journey, is joined by tributary after tributary. The river, reaching the ocean, comes from a hundred sources. No man may say whence any drop of water is derived. Yet for a time distinction may be possible. Into the clear creek, brown swamp water flows from the left. Later, from the right comes water stained by its clay bed. The three may remain for a space, sharply divided. But at last, inevitably no trace of separation remains. They are so commingled that all distinction is lost. 

As we have said, we cannot trace the effect of an act to the end, if end there is. Again, however, we may trace it part of the way. A murder at Serajevo may be the necessary antecedent to an assassination in London twenty years hence. An overturned lantern may burn all Chicago. We may follow the fire from the shed to the last building. We rightly say the fire started by the lantern caused its destruction. 

A cause, but not the proximate cause. What we do mean by the word "proximate" is, that because of convenience, of public policy, of a rough sense of justice, the law arbitrarily declines to trace a series [***24] of events beyond a certain point. This is not logic. It is practical politics. Take our rule as to fires. Sparks from my burning haystack set on fire [**104] my house and my neighbor's. I may recover from a negligent railroad. He may not. Yet the wrongful act as directly harmed the one as the other. We may regret that the line was drawn just where it was, but drawn somewhere it had to be. We said the act of the railroad was not the proximate cause of our neighbor's fire. Cause it surely was. The words we used were [*353] simply indicative of our notions of public policy. Other courts think differently. But somewhere they reach the point where they cannot say the stream comes from any one source. 

Take the illustration given in an unpublished manuscript by a distinguished and helpful writer on the law of torts. A chauffeur negligently collides with another car which is filled with dynamite, although he could not know it. An explosion follows. A, walking on the sidewalk nearby, is killed. B, sitting in a window of a building opposite, is cut by flying glass. C, likewise sitting in a window a block away, is similarly injured. And a further illustration. A [***25] nursemaid, ten blocks away, startled by the noise, involuntarily drops a baby from her arms to the walk. We are told that C may not recover while A may. As to B it is a question for court or jury. We will all agree that the baby might not. Because, we are again told, the chauffeur had no reason to believe his conduct involved any risk of injuring either C or the baby. As to them he was not negligent. 

But the chauffeur, being negligent in risking the collision, his belief that the scope of the harm he might do would be limited is immaterial. His act unreasonably jeopardized the safety of any one who might be affected by it. C's injury and that of the baby were directly traceable to the collision. Without that, the injury would not have happened. C had the right to sit in his office, secure from such dangers. The baby was entitled to use the sidewalk with reasonable safety. 

The true theory is, it seems to me, that the injury to C, if in truth he is to be denied recovery, and the injury to the baby is that their several injuries were not the proximate result of the negligence. And here not what the chauffeur had reason to believe would be the result of his conduct, but what [***26] the prudent would foresee, may have a bearing. May have some bearing, for the problem [*354] of proximate cause is not to be solved by any one consideration. 

It is all a question of expediency. There are no fixed rules to govern our judgment. There are simply matters of which we may take account. We have in a somewhat different connection spoken of "the stream of events." We have asked whether that stream was deflected—whether it was forced into new and unexpected channels. (Donnelly v. Piercy Contracting Co., 222 N. Y. 210). This is rather rhetoric than law. There is in truth little to guide us other than common sense. 

There are some hints that may help us. The proximate cause, involved as it may be with many other causes, must be, at the least, something without which the event would not happen. The court must ask itself whether there was a natural and continuous sequence between cause and effect. Was the one a substantial factor in producing the other? Was there a direct connection between them, without too many intervening causes? Is the effect of cause on result not too attentuated? Is the cause likely, in the usual judgment of mankind, to produce [***27] the result? Or by the exercise of prudent foresight could the result be foreseen? Is the result too remote from the cause, and here we consider remoteness in time and space. (Bird v. St. Paul F. & M. Ins. Co., 224 N. Y. 47, where we passed upon the construction of a contract—but something was also said on this subject.) Clearly we must so consider, for the greater the distance either in time or space, the more surely do other causes intervene to affect the result. When a lantern is overturned the firing of a shed is a fairly direct consequence. Many things contribute to the spread of the conflagration—the force of the wind, the direction and width of streets, the character of intervening structures, other factors. We draw an uncertain and wavering line, but draw it we must as best we can. 

Once again, it is all a question of fair judgment, always [*355] keeping in mind the fact that we endeavor to make a rule in each case that will be practical and in keeping with the general understanding of mankind. 

Here another question must be answered. In the case supposed it is said, and said correctly, that the chauffeur is liable for the direct effect of the explosion [***28] although he had no reason to suppose it would follow a collision. "The fact that the injury occurred in a different manner than that which might have been expected does not prevent the chauffeur's negligence from being in law the cause of the injury." But the natural results of a negligent act—the results which a prudent man would or should foresee—do have a bearing upon the decision as to proximate cause. We have said so repeatedly. What should be foreseen? No human foresight would suggest that a collision itself might injure one a block away. On the contrary, given an explosion, such a possibility might be reasonably expected. I think the direct connection, the foresight of which the courts [**105] speak, assumes prevision of the explosion, for the immediate results of which, at least, the chauffeur is responsible. 

It may be said this is unjust. Why? In fairness he should make good every injury flowing from his negligence. Not because of tenderness toward him we say he need not answer for all that follows his wrong. We look back to the catastrophe, the fire kindled by the spark, or the explosion. We trace the consequences—not indefinitely, but to a certain [***29] point. And to aid us in fixing that point we ask what might ordinarily be expected to follow the fire or the explosion. 

This last suggestion is the factor which must determine the case before us. The act upon which defendant's liability rests is knocking an apparently harmless package onto the platform. The act was negligent. For its proximate consequences the defendant is liable. If its contents were broken, to the owner; if it fell upon and crushed a passenger's foot, then to him. If it exploded [*356] and injured one in the immediate vicinity, to him also as to A in the illustration. Mrs. Palsgraf was standing some distance away. How far cannot be told from the record—apparently twenty-five or thirty feet. Perhaps less. Except for the explosion, she would not have been injured. We are told by the appellant in his brief "it cannot be denied that the explosion was the direct cause of the plaintiff's injuries." So it was a substantial factor in producing the result—there was here a natural and continuous sequence—direct connection. The only intervening cause was that instead of blowing her to the ground the concussion smashed the weighing machine which in [***30] turn fell upon her. There was no remoteness in time, little in space. And surely, given such an explosion as here it needed no great foresight to predict that the natural result would be to injure one on the platform at no greater distance from its scene than was the plaintiff. Just how no one might be able to predict. Whether by flying fragments, by broken glass, by wreckage of machines or structures no one could say. But injury in some form was most probable. 

Under these circumstances I cannot say as a matter of law that the plaintiff's injuries were not the proximate result of the negligence. That is all we have before us. The court refused to so charge. No request was made to submit the matter to the jury as a question of fact, even would that have been proper upon the record before us. 

The judgment appealed from should be affirmed, with costs.
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OPINION BY: CARTER 

OPINION: [*82]  [**1] Each of the two defendants appeals from a judgment against them in an action for personal injuries. Pursuant to stipulation the appeals have been consolidated. 

Plaintiff's action was against both defendants for an injury to his right eye and [**2] face as the result of being struck by bird shot discharged from a shotgun. The case was tried by the court without a jury and the court found that on November 20, 1945, plaintiff and the two defendants were hunting quail on the open range. Each of the defendants was armed with a 12 gauge shotgun loaded with shells containing 7 1/2 size shot. Prior to going hunting plaintiff [***2] discussed the hunting procedure with defendants, indicating that they were to exercise care when shooting and to "keep in line." In the course of hunting plaintiff proceeded up a hill, thus placing the hunters at the points of a triangle. The view of defendants with reference to plaintiff was unobstructed and they knew his location. Defendant Tice flushed a quail which rose in flight to a 10-foot elevation and flew between plaintiff and defendants. Both defendants shot at the quail, shooting in plaintiff's direction. At that time defendants were 75 yards from plaintiff. One shot struck plaintiff in his eye and another in his upper lip. Finally it was found by the court that as [*83] the direct result of the shooting by defendants the shots struck plaintiff as above mentioned and that defendants were negligent in so shooting and plaintiff was not contributorily negligent. 

First, on the subject of negligence, defendant Simonson contends that the evidence is insufficient to sustain the finding on that score, but he does not point out wherein it is lacking. There is evidence that both defendants, at about the same time or one immediately after the other, shot at a quail and [***3] in so doing shot toward plaintiff who was uphill from them, and that they knew his location. That is sufficient from which the trial court could conclude that they acted with respect to plaintiff other than as persons of ordinary prudence. The issue was one of fact for the trial court... (See, Rudd v. Byrnes, 156 Cal. 636 [105 P. 957, 20 Ann.Cas. 124, 26 L.R.A.N.S. 134].) 

Defendant Tice states in his opening brief, "we have decided not to argue the insufficiency of negligence on the part of defendant Tice." It is true he states in his answer to plaintiff's petition for a hearing in this court that he did not concede this point but he does not argue it. Nothing more need be said on the subject. 

Defendant Simonson urges that plaintiff was guilty of contributory negligence and assumed the risk as a matter of law. He cites no authority for the proposition that by going on a hunting party the various hunters assume the risk of negligence on the part of their companions. Such a tenet is not reasonable. It is true that plaintiff suggested that they all "stay in line," presumably abreast, while hunting, and he went uphill at somewhat of a right angle to the hunting line, but [***4] he also cautioned that they use care, and defendants knew plaintiff's position. We hold, therefore, that the trial court was justified in finding that he did not assume the risk or act other than as a person of ordinary prudence under the circumstances... (See, Anthony v. Hobbie, 25 Cal.2d 814, 818 [155 P.2d 826; Rudd v. Byrnes, supra.) None of the cases cited by Simonson are in point. 

The problem presented in this case is whether the judgment against both defendants may stand. It is argued by defendants that they are not joint tort feasors, and thus jointly and severally liable, as they were not acting in concert, and that there is not sufficient evidence to show which defendant was guilty of the negligence which caused the injuries—the shooting by Tice or that by Simonson. Tice argues that there is [*84] evidence to show that the shot which struck plaintiff came from Simonson's gun because of admissions allegedly made by him to third persons and no evidence that they came from his gun. Further in connection with the latter contention, the court failed to find on plaintiff's allegation in his complaint that he did not know which one was at fault—did [***5] not find which defendant was guilty of the negligence which caused the injuries to plaintiff. 

Considering the last argument first, we believe it is clear that the court sufficiently found on the issue that defendants were jointly liable and that thus the negligence of both was the cause of the injury or to that legal effect. It found that both defendants were negligent and "That as a direct and proximate result of the shots fired by defendants, and each of them, a [**3] birdshot pellet was caused to and did lodge in plaintiff's right eye and that another birdshot pellet was caused to and did lodge in plaintiff's upper lip." In so doing the court evidently did not give credence to the admissions of Simonson to third persons that he fired the shots, which it was justified in doing. It thus determined that the negligence of both defendants was the legal cause of the injury—or that both were responsible. Implicit in such finding is the assumption that the court was unable to ascertain whether the shots were from the gun of one defendant or the other or one shot from each of them. The one shot that entered plaintiff's eye was the major factor in assessing damages and that [***6] shot could not have come from the gun of both defendants. It was from one or the other only. 

It has been held that where a group of persons are on a hunting party, or otherwise engaged in the use of firearms, and two of them are negligent in firing in the direction of a third person who is injured thereby, both of those so firing are liable for the injury suffered by the third person, although the negligence of only one of them could have caused the injury... (Moore v. Foster, 182 Miss. 15 [180 So. 73]; Oliver v. Miles, 144 Miss. 852 [110 So. 666; 50 A.L.R. 357]; Reyher v. Mayne, 90 Colo. 586 [10 P.2d 1109]; Benson v. Ross, 143 Mich. 452 [106 N.W. 1120, 114 Am.St.Rep. 675].) The same rule has been applied in criminal cases (State v. Newberg, 129 Ore. 564 [278 P. 568, 63 A.L.R. 1225]), and both drivers have been held liable for the negligence of one where they engaged in a racing contest causing an injury to a third person (Saisa v. Lilja, 76 F.2d 380). These cases speak of the action of defendants as being in concert as the ground [*85] of decision, yet it would seem they are straining that concept and the more reasonable [***7] basis appears in Oliver v. Miles, supra. There two persons were hunting together. Both shot at some partridges and in so doing shot across the highway injuring plaintiff who was travelling on it. The court stated they were acting in concert and thus both were liable. The court then stated: "We think that . . . each is liable for the resulting injury to the boy, although no one can say definitely who actually shot him. To hold otherwise would be to exonerate both from liability, although each was negligent, and the injury resulted from such negligence." [Emphasis added.] (P. 668 [110 So.].) It is said in the Restatement: "For harm resulting to a third person from the tortious conduct of another, a person is liable if he . . . (b) knows that the other's conduct constitutes a breach of duty and gives substantial assistance or encouragement to the other so to conduct himself, or (c) gives substantial assistance to the other in accomplishing a tortious result and his own conduct, separately considered, constitutes a breach of duty to the third person." (Rest., Torts, § 876(b) (c).) Under subsection (b) the example is given: "A and B are members of a hunting party. Each [***8] of them in the presence of the other shoots across a public road at an animal, this being negligent as to persons on the road. A hits the animal. B's bullet strikes C, a traveler on the road. A is liable to C." (Rest., Torts, § 876 (b), com., illus. 3.) An illustration given under subsection (c) is the same as above except the factor of both defendants shooting is missing and joint liability is not imposed. It is further said that: "If two forces are actively operating, one because of the actor's negligence, the other not because of any misconduct on his part, and each of itself is sufficient to bring about harm to another, the actor's negligence may be held by the jury to be a substantial factor in bringing it about." (Rest., Torts, § 432.) Dean Wigmore has this to say: "When two or more persons by their acts are possibly the sole cause of a harm, or when two or more acts of the same person are possibly the sole cause, and the plaintiff has introduced evidence that the one of the two persons, or the one of the same person's two acts, is culpable, then the defendant has the burden of proving that the other person, or his other act, was the sole cause of the harm. (b) . . . The [***9] real reason for the rule that each joint tortfeasor is responsible for the whole damage is the practical unfairness of denying the injured person redress simply because he cannot prove how [*86] much damage each did, when it is certain that between them they did all; let them be the [**4] ones to apportion it among themselves. Since, then, the difficulty of proof is the reason, the rule should apply whenever the harm has plural causes, and not merely when they acted in conscious concert. . . ." (Wigmore, Select Cases on the Law of Torts, § 153.) Similarly Professor Carpenter has said: "[Suppose] the case where A and B independently shoot at C and but one bullet touches C's body. In such case, such proof as is ordinarily required that either A or B shot C, of course fails. It is suggested that there should be a relaxation of the proof required of the plaintiff . . . where the injury occurs as the result of one where more than one independent force is operating, and it is impossible to determine that the force set in operation by defendant did not in fact constitute a cause of the damage, and where it may have caused the damage, but the plaintiff is unable to establish [***10] that it was a cause." (20 Cal.L.Rev. 406.) 

When we consider the relative position of the parties and the results that would flow if plaintiff was required to pin the injury on one of the defendants only, a requirement that the burden of proof on that subject be shifted to defendants becomes manifest. They are both wrongdoers—both negligent toward plaintiff. They brought about a situation where the negligence of one of them injured the plaintiff, hence it should rest with them each to absolve himself if he can. The injured party has been placed by defendants in the unfair position of pointing to which defendant caused the harm. If one can escape the other may also and plaintiff is remediless. Ordinarily defendants are in a far better position to offer evidence to determine which one caused the injury. This reasoning has recently found favor in this court. In a quite analogous situation this court held that a patient injured while unconscious on an operating table in a hospital could hold all or any of the persons who had any connection with the operation even though he could not select the particular acts by the particular person which led to his disability. (Ybarra [***11] v. Spangard, 25 Cal.2d 486 [154 P.2d 687, 162 A.L.R. 1258].) There the court was considering whether the patient could avail himself of res ipsa loquitur, rather than where the burden of proof lay, yet the effect of the decision is that plaintiff has made out a case when he has produced evidence which gives rise to an inference of negligence which was the proximate cause of the injury. It is up to [*87] defendants to explain the cause of the injury. It was there said: "If the doctrine is to continue to serve a useful purpose, we should not forget that 'the particular force and justice of the rule, regarded as a presumption throwing upon the party charged the duty of producing evidence, consists in the circumstance that the chief evidence of the true cause, whether culpable or innocent, is practically accessible to him but inaccessible to the injured person.'" (P. 490.) Similarly in the instant case plaintiff is not able to establish which of defendants caused his injury. 

The foregoing discussion disposes of the authorities cited by defendants such as Kraft v. Smith, 24 Cal.2d 124 [148 P.2d 23], and Hernandez v. Southern California Gas Co., 213 Cal. 384 [***12] [2 P.2d 360], stating the general rule that one defendant is not liable for the independent tort of the other defendant, or that ordinarily the plaintiff must show a causal connection between the negligence and the injury. There was an entire lack of such connection in the Hernandez case and there were not several negligent defendants, one of whom must have caused the injury. 

Defendants rely upon Christensen v. Los Angeles Electrical Supply Co., 112 Cal.App. 629 [297 P. 614], holding that a defendant is not liable where he negligently knocks down with his car a pedestrian and a third person then ran over the prostrate person. That involves the question of intervening cause which we do not have here. Moreover it is out of harmony with the current rule on that subject and was properly questioned in Hill v. Peres, 136 Cal.App. 132 [28 P.2d 946] (hearing in this Court denied), and must be deemed disapproved... (See, Mosley v. Arden Farms Co., 26 Cal. 2d 213 [157 P.2d 372, 158 A.L.R. 872]; Sawyer v. Southern California Gas Co., 206 Cal. 366 [274 P. 544]; 2 Cal.Jur. 10-Yr. Supp. Automobiles, § 349; 19 Cal.Jur. 570-572.) 

 [**5] Cases are cited [***13] for the proposition that where two or more tort feasors acting independently of each other cause an injury to plaintiff, they are not joint tort feasors and plaintiff must establish the portion of the damage caused by each, even though it is impossible to prove the portion of the injury caused by each. (See, Slater v. Pacific American Oil Co., 212 Cal. 648 [300 P. 31]; Miller v. Highland Ditch Co., 87 Cal. 430 [25 P. 550, 22 Am.St.Rep. 254]; People v. Gold Run D. & M. Co., 66 Cal. 138 [4 P. 1152, 56 Am.Rep. 80]; Wade v. Thorsen, 5 Cal.App.2d 706 [43 P.2d 592]; California O. Co. v. Riverside P. C. Co., 50 Cal.App. 522 [195 P. 694];[*88] City of Oakland v. Pacific Gas & E. Co., 47 Cal.App.2d 444 [118 P.2d 328].) In view of the foregoing discussion it is apparent that defendants in cases like the present one may be treated as liable on the same basis as joint tort feasors, and hence the last-cited cases are distinguishable inasmuch as they involve independent tort feasors. 

In addition to that, however, it should be pointed out that the same reasons of policy and justice shift the burden to each of defendants to absolve [***14] himself if he can—relieving the wronged person of the duty of apportioning the injury to a particular defendant, apply here where we are concerned with whether plaintiff is required to supply evidence for the apportionment of damages. If defendants are independent tort feasors and thus each liable for the damage caused by him alone, and, at least, where the matter of apportionment is incapable of proof, the innocent wronged party should not be deprived of his right to redress. The wrongdoers should be left to work out between themselves any apportionment. (See, Colonial Ins. Co., v. Industrial Acc. Com., 29 Cal.2d 79 [172 P.2d 884].) Some of the cited cases refer to the difficulty of apportioning the burden of damages between the independent tort feasors, and say that where factually a correct division cannot be made, the trier of fact may make it the best it can, which would be more or less a guess, stressing the factor that the wrongdoers are not in a position to complain of uncertainty. (California O. Co. v. Riverside P. C. Co., supra.) 

It is urged that plaintiff now has changed the theory of his case in claiming a concert of action; that he did not plead [***15] or prove such concert. From what has been said it is clear that there has been no change in theory. The joint liability, as well as the lack of knowledge as to which defendant was liable, was pleaded and the proof developed the case under either theory. We have seen that for the reasons of policy discussed herein, the case is based upon the legal proposition that, under the circumstances here presented, each defendant is liable for the whole damage whether they are deemed to be acting in concert or independently. 

The judgment is affirmed. 

JOSEPH ROMAN YBARRA, Appellant, v. LAWRENCE C. SPANGARD et al., Respondents 

L. A. No. 19067 

Supreme Court of California 

25 Cal. 2d 486; 154 P.2d 687; 1944 Cal. LEXIS 331; 162 A.L.R. 1258 

December 27, 1944 

SUBSEQUENT HISTORY: [***1] 

Respondents' Petition for a Rehearing was Denied January 25, 1945. Traynor, J., Voted for a Rehearing. 

PRIOR HISTORY: 

APPEAL from a judgment of the Superior Court of Los Angeles County. Goodwin J. Knight, Judge. 

Action for damages for malpractice. 

DISPOSITION: Reversed. Judgment for defendants reversed. 

COUNSEL: Marion P. Betty and Wycoff Westover, for Appellant. 

Parker & Stanbury, Harry D. Parker, Raymond G. Stanbury and Vernon W. Hunt, for Respondents. 

JUDGES: In Bank. Gibson, C. J. Shenk, J., Curtis, J., Edmonds, J., Carter, J., and Schauer, J., concurred. 

OPINION BY: GIBSON 

OPINION: [*487]  [**688] This is an action for damages for personal injuries alleged to have been inflicted on plaintiff by defendants during the course of a surgical operation. The trial court entered judgments of nonsuit as to all defendants and plaintiff appealed. 

On October 28, 1939, plaintiff consulted defendant Dr. Tilley, who diagnosed his ailment as appendicitis, and made arrangements for an appendectomy to be performed by defendant Dr. Spangard at a hospital owned and managed by defendant Dr. Swift. Plaintiff entered the hospital, was given a hypodermic injection, slept, and later was awakened by Doctors Tilley [***2] and Spangard and wheeled into the operating room by a nurse whom he believed to be defendant Gisler, an employee of Dr. Swift. Defendant Dr. Reser, the anesthetist, also an employee of Dr. Swift, adjusted plaintiff for [*488] the operation, pulling his body to the head of the operating table and, according to plaintiff's testimony, laying him back against two hard objects at the top of his shoulders, about an inch below his neck. Dr. Reser then administered the anesthetic and plaintiff lost consciousness. When he awoke early the following morning he was in his hospital room attended by defendant Thompson, the special nurse, and another nurse who was not made a defendant. 

Plaintiff testified that prior to the operation he had never had any pain in, or injury to, his right arm or shoulder, but that when he awakened he felt a sharp pain about half way between the neck and the point of the right shoulder. He complained to the nurse, and then to Dr. Tilley, who gave him diathermy treatments while he remained in the hospital. The pain did not cease, but spread down to the lower part of his arm, and after his release from the hospital the condition grew worse. He was unable to [***3] rotate or lift his arm, and developed paralysis and atrophy of the muscles around the shoulder. He received further treatments from Dr. Tilley until March, 1940, and then returned to work, wearing his arm in a splint on the advice of Dr. Spangard. 

Plaintiff also consulted Dr. Wilfred Sterling Clark, who had X-ray pictures taken which showed an area of diminished sensation below the shoulder and atrophy and wasting away of the muscles around the shoulder. In the opinion of Dr. Clark, plaintiff's condition was due to trauma or injury by pressure or strain, applied between his right shoulder and neck. 

Plaintiff was also examined by Dr. Fernando Garduno, who expressed the opinion that plaintiff's injury was a paralysis of traumatic origin, not arising from pathological causes, and not systemic, and that the injury resulted in atrophy, loss of use and restriction of motion of the right arm and shoulder. 

Plaintiff's theory is that the foregoing evidence presents a proper case for the application of the doctrine of res ipsa loquitur, and that the inference of negligence arising therefrom makes the granting of a nonsuit improper. Defendants take the position that, assuming that plaintiff's [***4] condition was in fact the result of an injury, there is no showing that the act of any particular defendant, nor any particular instrumentality, was the cause thereof. They attack plaintiff's [*489] action as an attempt to fix liability "en masse" on various defendants, some of whom were not responsible for the acts of others; and they further point to the failure to show which defendants had control of the instrumentalities that may have been involved. Their main defense may be briefly stated in two propositions: (1) that where there are several defendants, and there is a division of responsibility in the use of an instrumentality causing the injury, and the injury might have resulted from the separate act of either one of two [**689] or more persons, the rule of res ipsa loquitur cannot be invoked against any one of them; and (2) that where there are several instrumentalities, and no showing is made as to which caused the injury or as to the particular defendant in control of it, the doctrine cannot apply. We are satisfied, however, that these objections are not well taken in the circumstances of this case. 

The doctrine of res ipsa loquitur has three conditions: "(1) [***5] the accident must be of a kind which ordinarily does not occur in the absence of someone's negligence; (2) it must be caused by an agency or instrumentality within the exclusive control of the defendant; (3) it must not have been due to any voluntary action or contribution on the part of the plaintiff." (Prosser, Torts, p. 295.) It is applied in a wide variety of situations, including cases of medical or dental treatment and hospital care... (Ales v. Ryan, 8 Cal.2d 82 [64 P.2d 409]; Brown v. Shortlidge, 98 Cal.App. 352 [277 P. 134]; Moore v. Steen, 102 Cal.App. 723 [283 P. 833]; Armstrong v. Wallace, 8 Cal.App.2d 429 [47 P.2d 740]; Meyer v. McNutt Hospital, 173 Cal. 156 [159 P. 436]; Vergeldt v. Hartzell, 1 F.2d 633; Maki v. Murray Hospital, 91 Mont. 251 [7 P.2d 228]; Whetstine v. Moravec, 228 Iowa 352 [291 N.W. 425]; see Shain, Res Ipsa Loquitur, 17 So.Cal.L. Rev. 187, 196.) 

There is, however, some uncertainty as to the extent to which res ipsa loquitur may be invoked in cases of injury from medical treatment. This is in part due to the tendency, in some decisions, to lay undue emphasis on the limitations [***6] of the doctrine, and to give too little attention to its basic underlying purpose. The result has been that a simple, understandable rule of circumstantial evidence, with a sound background of common sense and human experience, has occasionally been transformed into a rigid legal formula, which [*490] arbitrarily precludes its application in many cases where it is most important that it should be applied. If the doctrine is to continue to serve a useful purpose, we should not forget that "the particular force and justice of the rule, regarded as a presumption throwing upon the party charged the duty of producing evidence, consists in the circumstance that the chief evidence of the true cause, whether culpable or innocent, is practically accessible to him but inaccessible to the injured person." (9 Wigmore, Evidence [3d ed.], § 2509, p. 382; see, also, Whetstine v. Moravec, 228 Iowa 352 [291 N.W. 425, 432]; Ross v. Double Shoals Cotton Mills, 140 N.C. 115 [52 S.E. 121; 1 L.R.A.N.S. 298]; Maki v. Murray Hospital, 91 Mont. 251 [7 P.2d 228, 231].) In the last-named case, where an unconscious patient in a hospital received injuries from a fall, the [***7] court declared that without the doctrine the maxim that for every wrong there is a remedy would be rendered nugatory, "by denying one, patently entitled to damages, satisfaction merely because he is ignorant of facts peculiarly within the knowledge of the party who should, in all justice, pay them." 

The present case is of a type which comes within the reason and spirit of the doctrine more fully perhaps than any other. The passenger sitting awake in a railroad car at the time of a collision, the pedestrian walking along the street and struck by a falling object or the debris of an explosion, are surely not more entitled to an explanation than the unconscious patient on the operating table. Viewed from this aspect, it is difficult to see how the doctrine can, with any justification, be so restricted in its statement as to become inapplicable to a patient who submits himself to the care and custody of doctors and nurses, is rendered unconscious, and receives some injury from instrumentalities used in his treatment. Without the aid of the doctrine a patient who received permanent injuries of a serious character, obviously the result of someone's negligence, would be entirely unable [***8] to recover unless the doctors and nurses in attendance voluntarily chose to disclose the identity of the negligent person and the facts establishing liability. (See Maki v. Murray Hospital, 91 Mont. 251 [7 P.2d 228].) If this were the state of the law of negligence, the courts, to avoid gross injustice, would be forced to invoke the principles of absolute liability, irrespective of negligence, in actions by persons suffering injuries [*491] during the course of treatment under anesthesia. But we think this juncture has not yet been reached, and that the doctrine of res ipsa loquitur is properly applicable to the case before us. 

The condition that the injury must not have been due to the plaintiff's voluntary action is of course fully satisfied under the evidence produced herein; and the same is true of the condition that the accident must be one which ordinarily does not [**690] occur unless someone was negligent. We have here no problem of negligence in treatment, but of distinct injury to a healthy part of the body not the subject of treatment, nor within the area covered by the operation. The decisions in this state make it clear that such circumstances raise [***9] the inference of negligence, and call upon the defendant to explain the unusual result. (See Ales v. Ryan, 8 Cal.2d 82 [64 P.2d 409]; Brown v. Shortlidge, 98 Cal.App. 352 [277 P. 134].) 

The argument of defendants is simply that plaintiff has not shown an injury caused by an instrumentality under a defendant's control, because he has not shown which of the several instrumentalities that he came in contact with while in the hospital caused the injury; and he has not shown that any one defendant or his servants had exclusive control over any particular instrumentality. Defendants assert that some of them were not the employees of other defendants, that some did not stand in any permanent relationship from which liability in tort would follow, and that in view of the nature of the injury, the number of defendants and the different functions performed by each, they could not all be liable for the wrong, if any. 

We have no doubt that in a modern hospital a patient is quite likely to come under the care of a number of persons in different types of contractual and other relationships with each other. For example, in the present case it appears that Doctors Smith, Spangard [***10] and Tilley were physicians or surgeons commonly placed in the legal category of independent contractors; and Dr. Reser, the anesthetist, and defendant Thompson, the special nurse, were employees of Dr. Swift and not of the other doctors. But we do not believe that either the number or relationship of the defendants alone determines whether the doctrine of res ipsa loquitur applies. Every defendant in whose custody the plaintiff was placed for any period was bound to exercise ordinary care to see that no unnecessary harm came to him and each would be liable for [*492] failure in this regard. Any defendant who negligently injured him, and any defendant charged with his care who so neglected him as to allow injury to occur, would be liable. The defendant employers would be liable for the neglect of their employees; and the doctor in charge of the operation would be liable for the negligence of those who became his temporary servants for the purpose of assisting in the operation. 

In this connection, it should be noted that while the assisting physicians and nurses may be employed by the hospital, or engaged by the patient, they normally become the temporary servants or agents [***11] of the surgeon in charge while the operation is in progress, and liability may be imposed upon him for their negligent acts under the doctrine of respondeat superior. Thus a surgeon has been held liable for the negligence of an assisting nurse who leaves a sponge or other object inside a patient, and the fact that the duty of seeing that such mistakes do not occur is delegated to others does not absolve the doctor from responsibility for their negligence... (See Ales v. Ryan, 8 Cal.2d 82 [64 P.2d 409]; Armstrong v. Wallace, 8 Cal.App.2d 429 [47 P.2d 740]; Ault v. Hall, 119 Ohio St. 422 [164 N.E. 518, 60 A.L.R. 128]; and see, also, Maki v. Murray Hospital, 91 Mont. 251 [7 P.2d 228, 233].) 
It may appear at the trial that, consistent with the principles outlined above, one or more defendants will be found liable and others absolved, but this should not preclude the application of the rule of res ipsa loquitur. The control, at one time or another, of one or more of the various agencies or instrumentalities which might have harmed the plaintiff was in the hands of every defendant or of his employees or temporary servants. This, we think, places [***12] upon them the burden of initial explanation. Plaintiff was rendered unconscious for the purpose of undergoing surgical treatment by the defendants; it is manifestly unreasonable for them to insist that he identify any one of them as the person who did the alleged negligent act. 

The other aspect of the case which defendants so strongly emphasize is that plaintiff has not identified the instrumentality any more than he has the particular guilty defendant. Here, again, there is a misconception which, if carried to the extreme for which defendants contend, would unreasonably limit the application of the res ipsa loquitur rule. It should be enough that the plaintiff can show an injury resulting [*493] from an external force applied while he lay unconscious in the hospital; this is as clear a case of identification [**691] of the instrumentality as the plaintiff may ever be able to make. 

An examination of the recent cases, particularly in this state, discloses that the test of actual exclusive control of an instrumentality has not been strictly followed, but exceptions have been recognized where the purpose of the doctrine of res ipsa loquitur would otherwise be defeated. Thus, [***13] the test has become one of right of control rather than actual control. (See Metz v. Southern Pac. Co., 51 Cal.App.2d 260, 268 [124 P.2d 670].) In the bursting bottle cases where the bottler has delivered the instrumentality to a retailer and thus has given up actual control, he will nevertheless be subject to the doctrine where it is shown that no change in the condition of the bottle occurred after it left the bottler's possession, and it can accordingly be said that he was in constructive control. (Escola v. Coca Cola Bottling Co., 24 Cal.2d 453 [150 P.2d 436].) Moreover, this court departed from the single instrumentality theory in the colliding vehicle cases, where two defendants were involved, each in control of a separate vehicle. (See Smith v. O'Donnell, 215 Cal. 714 [12 P.2d 933]; Godfrey v. Brown, 220 Cal. 57 [29 P.2d 165, 93 A.L.R. 1072]; Carpenter, 10 So.Cal.L.Rev. 170.) Finally, it has been suggested that the hospital cases may properly be considered exceptional, and that the doctrine of res ipsa loquitur "should apply with equal force in cases wherein medical and nursing staffs take the place of machinery and may, through carelessness [***14] or lack of skill, inflict, or permit the infliction of, injury upon a patient who is thereafter in no position to say how he received his injuries." (Maki v. Murray Hospital, 91 Mont. 251 [7 P.2d 228, 231]; see, also, Whetstine v. Moravec, 228 Iowa 352 [291 N.W. 425, 435], where the court refers to the "instrumentalities" as including "the unconscious body of the plaintiff.") 

In the face of these examples of liberalization of the tests for res ipsa loquitur, there can be no justification for the rejection of the doctrine in the instant case. As pointed out above, if we accept the contention of defendants herein, there will rarely be any compensation for patients injured while unconscious. A hospital today conducts a highly integrated system of activities, with many persons contributing their efforts. There may be, e.g., preparation for surgery by nurses [*494] and internes who are employees of the hospital; administering of an anesthetic by a doctor who may be an employee of the hospital, an employee of the operating surgeon, or an independent contractor; performance of an operation by a surgeon and assistants who may be his employees, employees of the [***15] hospital, or independent contractors; and post surgical care by the surgeon, a hospital physician, and nurses. The number of those in whose care the patient is placed is not a good reason for denying him all reasonable opportunity to recover for negligent harm. It is rather a good reason for re-examination of the statement of legal theories which supposedly compel such a shocking result. 

We do not at this time undertake to state the extent to which the reasoning of this case may be applied to other situations in which the doctrine of res ipsa loquitur is invoked. We merely hold that where a plaintiff receives unusual injuries while unconscious and in the course of medical treatment, all those defendants who had any control over his body or the instrumentalities which might have caused the injuries may properly be called upon to meet the inference of negligence by giving an explanation of their conduct. 

The judgment is reversed. 
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3. Plaintiffs' evidence on the issue of causation was sufficient. 
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JUDGES: Chief Judge Fuld. Judges Burke, Scileppi, Bergan, Breitel and Jasen concur. 

OPINION BY: FULD 

OPINION: [*13]  [**32] The principal question posed on this appeal is whether a person who has sustained property damage caused by blasting on nearby property can maintain an action for damages without a showing that the blaster was negligent. Since 1893, when this court decided the case of Booth v. Rome, W. & O. T. R. R. Co. (140 N. Y. 267), it has been the law of this State that proof of negligence was required unless the blast was accompanied by an actual physical invasion [***7] of the damaged property—for example, by rocks or other material being cast upon the premises. We are now asked to reconsider that rule. 

The plaintiff Spano is the owner of a garage in Brooklyn which was wrecked by a blast occurring on November 27, 1962. [*14] There was then in that garage, for repairs, an automobile owned by the plaintiff Davis which he also claims was damaged by the blasting. Each of the plaintiffs brought suit against the two defendants who, as joint venturers, were engaged in constructing a tunnel in the vicinity pursuant to a contract with the City of New York.[FN] n1 The two cases were tried together, without a jury, in the Civil Court of the City of New York, New York County, and judgments were rendered in favor of the plaintiffs. The judgments were reversed by the Appellate Term and the Appellate Division affirmed that order, granting leave to appeal to this court. 

[FN: Spano's complaint stated three causes of action: the first under the defendants' contract with the city which, it was alleged, was intended to provide recovery to neighboring property owners for any damages resulting from the job; the second, in which it was only alleged that the defendants' blasting caused damage to the plaintiff's property; and the third which contained an allegation of negligence. Davis served only a short form complaint, containing a single cause of action sounding in negligence.]

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

n1  

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - [***8] 

It is undisputed that, on the day in question (November 27, 1962), the defendants [**33] had set off a total of 194 sticks of dynamite at a construction site which was only 125 feet away from the damaged premises. Although both plaintiffs alleged negligence in their complaints, no attempt was made to show that the defendants had failed to exercise reasonable care or to take necessary precautions when they were blasting. Instead, they chose to rely, upon the trial, solely on the principle of absolute liability either on a tort theory or on the basis of their being third-party beneficiaries of the defendants' contract with the city. At the close of the plaintiff Spano's case, when defendants' attorney moved to dismiss the action on the ground, among others, that no negligence had been proved, the trial judge expressed the view that the defendants could be held liable even though they were not shown to have been careless. The case then proceeded, with evidence being introduced solely on the question of damages and proximate cause. Following the trial, the court awarded damages of some $4,400 to Spano and of $329 to Davis. 

On appeal, a divided Appellate Term reversed that [***9] judgment, declaring that it deemed itself concluded by the established rule in this State requiring proof of negligence. Justice Markowitz, [*15] who dissented, urged that the Booth case should no longer be considered controlling precedent. 

The Appellate Division affirmed; it called attention to a decision in the Third Department (Thomas v. Hendrickson Bros., 30 A D 2d 730, 731), in which the court observed that "[if] Booth is to be overruled, 'the announcement thereof should come from the authoritative source and not in the form of interpretation or prediction by an intermediate appellate court'". 

In our view, the time has come for this court to make that "announcement" and declare that one who engages in blasting must assume responsibility, and be liable without fault, for any injury he causes to neighboring property. 

The concept of absolute liability in blasting cases is hardly a novel one. The overwhelming majority of American jurisdictions have adopted such a rule... (See Prosser, Torts [2d ed.], § 59, p. 336; 3 Restatement, Torts, §§ 519, 520, comment e; Ann., 20 ALR 2d 1372.) n2 Indeed, this court itself, several years ago, noted [***10] that a change in our law would "conform to the more widely (indeed almost universally) approved doctrine that a blaster is absolutely liable for any damages he causes, with or without trespass". (Schlansky v. Augustus V. Riegel, Inc., 9 N Y 2d 493, 496.) 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

n2 See, e.g., Exner v. Sherman Power Constr. Co., 54 F. 2d 510 (2d Cir.); Colton v. Onderdonk, 69 Cal. 155; Whitman Hotel Corp. v. Elliot & Watrous Eng. Co., 137 Conn. 562; FitzSimons & Connell Co. v. Braun, 199 Ill. 390; Louden v. City of Cincinnati, 90 Ohio St. 144; Hickey v. McCabe & Bihler, 30 R. I. 346. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - 

We need not rely solely, however, upon out-of-state decisions in order to attain our result. Not only has the rationale of the Booth case (140 N. Y. 267, supra) been overwhelmingly rejected elsewhere but it appears to be fundamentally inconsistent with earlier cases in our own court which had held, long before Booth was decided, that a party was absolutely liable for damages to neighboring [***11] property caused by explosions. (See, e.g., Hay v. Cohoes Co., 2 N. Y. 159; Heeg v. Licht, 80 N. Y. 579.) In the Hay case (2 N. Y. 159, supra), for example, the defendant was engaged in blasting an excavation for a canal and the force of the blasts caused large quantities of earth and stones to be thrown against the plaintiff's house, knocking down his stoop [*16] and part of his chimney. The court held the defendant absolutely liable for the damage caused, stating (2 N. Y., at pp. 160-161): 

"It is an elementary principle in reference to private rights, that every individual is entitled to the undisturbed possession [**34] and lawful enjoyment of his own property. The mode of enjoyment is necessarily limited by the rights of others—otherwise it might be made destructive of their rights altogether. Hence the maxim sic utere tuo, &c. The defendants had the right to dig the canal. The plaintiff the right to the undisturbed possession of his property. If these rights conflict, the former must yield to the latter, as the more important of the two, since, upon grounds of public policy, it is better that one man should surrender a particular [***12] use of his land, than that another should be deprived of the beneficial use of his property altogether, which might be the consequence if the privilege of the former should be wholly unrestricted. The case before us illustrates this principle. For if the defendants in excavating their canal, in itself a lawful use of their land, could, in the manner mentioned by the witnesses, demolish the stoop of the plaintiff with impunity, they might, for the same purpose, on the exercise of reasonable care, demolish his house, and thus deprive him of all use of his property."

Although the court in Booth drew a distinction between a situation—such as was presented in the Hay case—where there was "a physical invasion" of, or trespass on, the plaintiff's property and one in which the damage was caused by "setting the air in motion, or in some other unexplained way" (140 N. Y., at pp. 279, 280), it is clear that the court, in the earlier cases, was not concerned with the particular manner by which the damage was caused but by the simple fact that any explosion in a built-up area was likely to cause damage. Thus, in Heeg v. Licht (80 N. Y. 579, supra), the [***13] court held that there should be absolute liability where the damage was caused by the accidental explosion of stored gunpowder, even in the absence of a physical trespass (p. 581): 

"The defendant had erected a building and stored materials therein, which from their character were [*17] liable to and actually did explode, causing injury to the plaintiff. The fact that the explosion took place tends to establish that the magazine was dangerous and liable to cause damage to the property of persons residing in the vicinity. ... The fact that the magazine was liable to such a contingency, which could not be guarded against or averted by the greatest degree of care and vigilance, evinces its dangerous character, ... In such a case, the rule which exonerates a party engaged in a lawful business, when free from negligence, has no application."

Such reasoning should, we venture, have led to the conclusion that the intentional setting off of explosives—that is, blasting—in an area in which it was likely to cause harm to neighboring property similarly results in absolute liability. However, the court in the Booth case rejected such an extension of the rule for [***14] the reason that "[to] exclude the defendant from blasting to adapt its lot to the contemplated uses, at the instance of the plaintiff, would not be a compromise between conflicting rights, but an extinguishment of the right of the one for the benefit of the other" (140 N. Y., at p. 281). The court expanded on this by stating, "This sacrifice, we think, the law does not exact. Public policy is promoted by the building up of towns and cities and the improvement of property. Any unnecessary restraint on freedom of action of a property owner hinders this." 

This rationale cannot withstand analysis. The plaintiff in Booth was not seeking, as the court implied, to "exclude the defendant from blasting" and thus prevent desirable improvements to the latter's property. Rather, he was merely seeking compensation for the damage which was inflicted upon his own property as a result of that blasting. The question, in other words, was not whether it was lawful or proper to engage in blasting but who should bear the cost of any resulting damage—the person who engaged in the dangerous activity or the innocent neighbor injured thereby. Viewed in such a light, it clearly [***15] appears [**35] that Booth was wrongly decided and should be forthrightly overruled. 

In more recent cases, our court has already gone far toward mitigating the harsh effect of the rule laid down in the Booth case. Thus, we have held that negligence can properly be [*18] inferred from the mere fact that a blast has caused extensive damage, even where the plaintiff is unable to show "the method of blasting or the strength of the charges or the character of the soil or rock." (Schlansky v. Augustus V. Riegel, Inc., 9 N Y 2d 493, 497, supra; see, also, Brown v. Rockefeller Center, 289 N. Y. 729.) But, even under this liberal interpretation of Booth, it would still remain possible for a defendant who engages in blasting operations—which he realizes are likely to cause injury—to avoid liability by showing that he exercised reasonable care. Since blasting involves a substantial risk of harm no matter the degree of care exercised, we perceive no reason for ever permitting a person who engages in such an activity to impose this risk upon nearby persons or property without assuming responsibility therefor. 

Indeed, the defendants devote but brief [***16] argument in defense of the Booth rule. The principle thrust of their argument is directed not to the requisite standard of care to be used but, rather, to the sufficiency of the plaintiffs' pleadings and the proof adduced on the issue of causation...

 n3 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

n3 All parties—plaintiffs and defendants—also address themselves at length to a discussion of the plaintiffs' rights under the defendants' contract with the city. Although, in the view we have taken, it is unnecessary to consider this question, we would merely note that the clause relied upon by the plaintiffs appears to be nothing more than a promise to hold the city harmless for any liability incurred by the defendants. It was clearly not intended to have any effect on the nature of the defendants' liability or to create rights in third persons. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - 

As to the sufficiency of the pleadings, we need but point out that both Spano's and Davis's complaints alleged that the defendants engaged in blasting operations which resulted in damage to their respective [***17] property. Thus, they contained adequate "notice of the transactions ... intended to be proved and the material elements of [the] cause of action" (CPLR 3013). The fact that, in Davis's case, these allegations were subsumed in a cause of action for negligence is immaterial, since the inclusion of unnecessary additional allegations does not affect the sufficiency of a complaint. (See, e.g., Rager v. McCloskey, 305 N. Y. 75, 80; Abbey v. Wheeler, 170 N. Y. 122, 127.) 

There remains, then, only the matter of proof on the issue of causation. Although the evidence adduced by the plaintiffs on this question was entirely circumstantial, it may not be said that it was insufficient as a matter of law. The plaintiffs' principal [*19] witness was a contractor who had leased a portion of the premises from Spano. It was his testimony that there was no damage on or to the premises prior to November 27; that he had heard an explosion at about noon on that day while he was working some three blocks away and that, when he returned a few hours later, the building "was cracked in the wall ... the window broke, and the cement floor all pop up." In addition, [***18] an insurance adjuster, an expert with wide experience in handling explosion claims, who inspected the damage to Davis's car, testified that the damage was evidently "caused by a concussion of one form or another." The defendants' expert attributed the damage to another cause—poor maintenance and building deterioration—but, admittedly, the defendants were engaged in blasting operations in the area at the time and, as the Appellate Term expressly found, the inference that this was the cause of the damage could properly be drawn. Even though the proof was not insufficient as a matter of law, however, the Appellate Division affirmed on the sole ground that no negligence had been proven against the defendants and thus had no occasion [**36] to consider the question whether, in fact, the blasting caused the damage. That being so, we must remit the case to the Appellate Division so that it may pass upon the weight of the evidence (CPLR 5501, subd. [c]; 5613; see Spett v. President Monroe Bldg. & Mfg. Corp., 19 N Y 2d 203). 

The order appealed from should be reversed, with costs, and the matter remitted to the Appellate Division for further proceedings in accordance with [***19] this opinion. 

Order reversed, etc. 

MADSEN v. EAST JORDAN IRR. CO. 

No. 6457. 

SUPREME COURT OF UTAH 

101 Utah 552; 125 P.2d 794; 1942 Utah LEXIS 24 

May 15, 1942, Decided 

PRIOR HISTORY: [**1] Appeal from District Court, Third District, Salt Lake County; Bryan P. Leverich, Judge. 

Action by Edgar R. Madsen against the East Jordan Irrigation Company to recover for the death of minks being raised on plaintiff's mink farm, allegedly as result of blasting operations of defendant. From a judgment sustaining a general demurrer to plaintiff's amended complaint, and entering judgment for defendant, the plaintiff appeals. 

DISPOSITION: Judgment affirmed. 

HEADNOTES: 1. EXPLOSIVES. A rule of absolute liability prevails when one uses explosives and the blasting of the explosives results in hurling rock, earth, or debris causing injury to another. 

2. EXPLOSIVES. In action for damage resulting from the use of explosives, there is no distinction in liability in nonconcussion and concussion cases. 

3. EXPLOSIVES. He who fires explosives is not liable for every occurrence following the explosion, which has a semblance of connection to the explosion. 

4. EXPLOSIVES. The results chargeable to the nonnegligent user of explosives are those things ordinarily resulting from an explosion. 

5. EXPLOSIVES. Irrigation company, which blasted with explosives in repairing its canal, was not liable to owner of mink farm for loss of minks' offspring which were killed by their mothers when the mothers became frightened by vibrations and noises caused by the blasting. 

COUNSEL: Thomas & Thomas, of Salt Lake City, for appellant. 

M. E. Wilson and Robert C. Wilson, both of Salt Lake City, for respondent. 

JUDGES: PRATT, Justice. MOFFAT, C. J., and LARSON and McDONOUGH, JJ., WOLFE, Justice, concurring. 

OPINIONBY: PRATT 

OPINION: [*553] PRATT, Justice. 

This is an appeal from a decree of the lower court sustaining a general demurrer to appellant's amended complaint and entering judgment for the respondent. 

The facts, as alleged in the amended complaint, are as follows: Appellant owns the Madsen Mink Farm in Sandy, Utah, using said farm to breed and raise mink for sale. The farm is located 100 yards north of respondent's irrigation canal and, on May 5, 1941, respondent, in repairing its canal, blasted with explosives, [**2] causing vibrations and noises which frightened the mother mink and caused 108 of them to kill 230 of their "kittens" (offspring). The appellant further alleges that, by nature, habit and disposition all mink, when with and attending their young, are highly excitable and, when disturbed, will become terrified and kill their young. Appellant places a value of $25 each on said "kittens" and seeks to recover $5,750 as damages. 

Respondent filed a general demurrer to the amended complaint, which demurrer was sustained and appellant given five days in which to amend. 

Appellant failed to amend and judgment was entered for the respondent. It is from such judgment that this appeal is taken. 

Respondent, in his brief, contends that, because the injury in the present case was consequential rather than immediate, the amended complaint does not state facts sufficient to constitute a cause of action in trespass. He further contends that the amended complaint did not state facts sufficient to constitute a cause of action in case. 

It is conceded that the rule of absolute liability prevails when one uses explosives and the blasting of said explosives results in hurling of rock, earth or debris [**3] which causes injury to another. 22 Am. Jur., Explosions, Page 179, Paragraph 53; 25 C. J. 192. The weight of authority sustains the position that there is no distinction in liability for damage in nonconcussion and concussion cases. [*554] This majority rule, led by California, prevails in 14 jurisdictions. 

The minority rule, led by New York, holds that negligence must be alleged in concussion cases. These jurisdictions do not concede liability in blasting cases where damage is caused by shock or air vibrations rather than the hurling of rock, earth or debris. This distinction is based upon the historical differences between the common-law actions of trespass and case. There is no practical difference between liability occasioned by blasting which projects rocks on another's property or by creating a sudden vacuum and resultant concussion. 92 A. L. R. 742. Had the concussion in the instant case killed the kittens directly, without the intervention of the mother minks, the majority rule of liability in concussion cases would have been applicable, but the case at bar presents the additional element of the mother minks' independent acts, thereby raising a question of proximate causation. [**4] Query: Did the mother minks' intervention break the chain of causation and therefore require an allegation of negligence? 

Many years ago (1896) a Maine court held that the intervening act of an animal broke the chain of causation to such extent that blasting could not be considered the proximate cause of injury and negligence on the part of the blaster had to be proved. Wadsworth v. Marshall, 88 Me. 263, 34 A. 30, 32 L.R.A. 588. In the Wadsworth case, the plaintiff was riding along a public highway near which defendant was operating a quarry. He exploded a blast which frightened plaintiff's horse and she (plaintiff) was injured. There was a Maine statute requiring persons engaged in blasting to give reasonable notice of their intention to blast to all persons in the vicinity of the blast. The trial court excluded testimony as to the viciousness and nervousness of plaintiff's horse, proceeding upon the ground that defendant violated the statute by failing to give the required notice and therefore he was liable regardless of the character of the horse or any negligence of the plaintiff. The appellate [*555] court reversed the lower court's decision, holding that it would [**5] be a harsh construction of the statute to hold that the negligence of the quarry-man in not giving notice subjected him to liability for damages largely, if not wholly, resulting from the negligence of the traveler in riding an unsuitable horse. The court ruled that "the established doctrine of contributory negligence, as a defense, applies to this class of actions." 

While the above ruling interjects an element—contributory negligence—which is absent in the present case, it impresses one with the thought that he who fires explosives is not liable for every occurrence following the explosion which has a semblance of connection to it. Jake's horse might become so excited that he would run next door and kick a few ribs out of Cy's jersey cow, but is such a thing to be anticipated from an explosion? Whether the cases are concussion or nonconcussion, the results chargeable to the nonnegligent user of explosives are those things ordinarily resulting from an explosion. Shock, air vibrations, thrown missiles are all illustrative of the anticipated results of explosives; they are physical as distinguished from mental in character. The famous Squib case does not mitigate what has been said [**6] in the preceding lines. That was a case where the mental reaction was to be anticipated as an instinctive matter of self-preservation. In the instant case, the killing of their kittens was not an act of self-preservation on the part of the mother mink but a peculiarity of disposition which was not within the realm of matters to be anticipated. Had a squib been thrown and suddenly picked up by a dog, in fun, and carried near another, it is ventured that we would not have had a famous Squib case, as such a result would not have been within the realm of anticipation. 

We are of the opinion that the lower court properly sustained the demurrer. 

Judgment affirmed. Costs to respondent. 

CONCUR BY: WOLFE 

CONCUR: [*556] MOFFAT, C. J., and LARSON and McDONOUGH, JJ., concur. 

WOLFE, Justice (concurring). 

I concur. If actual tangible matter is projected by the blast on the property of another, it is held to be a trespass. One can sympathize with the view that if property is immediately injured by a force caused by a blast transmitted by concussion of air it is still a trespass. As stated in the opinion, there is a division of authority on that matter. 

In the case of O'Neill v. San Pedro [**7] , Los Angeles & Salt Lake Railroad Company, 38 Utah 475, 114 P. 127, it was held that damage due to repeated vibrations over a long period of time must be chargeable in case, and negligence proved. Unless distinction can be made between a result caused by a series of recurring similar events and a result caused by one event, it would seem that the O'Neill case has committed this court to the view that a vibration transmitted through a solid medium acting on a building is not a trespass but calls for an action of trespass on the case. It would follow, therefore, that a force transmitted by a rarer medium would also call for action of trespass on the case. Realistically, there is a difference between a damage caused by continued vibrations of trains which are performing a necessary public service, and a damage caused by a single blast set off on the private property of another. It is such differences which make law not mainly the product of logic, but of experience, social necessity and distribution of the cost of consequences. Our common existence may require the law to hold that damage to property caused by unavoidable vibrations of passing trains is damnum absque injuria whilst [**8] to permit one owner, by a blast on his own property to shake down the house of another, requires a rule which recognizes that however free from negligence the first may be the second innocent person should not suffer. The very essence of fairness seems to suggest that if one, in order to obtain a certain type of use or enjoyment of his own [*557] property, is compelled to blast, he must, as part of the cost of such use or enjoyment, pay the damages he causes to his innocent neighbor. Logically a series of imperceptible injuries to a dwelling due to the periodic vibration of trains over a long period of time is but the accumulated injuries inflicted by each of a series of trespasses. Law not following logic may say: 

"The vibration of a train in itself is not dangerous like a blast from an explosion. Its single influence is imperceptible but the accumulated results may be injurious, but only if it can be shown that the accumulated results were the result of negligent construction or operation can we give damages. Otherwise, the property owner must submit to the greater needs of society." 

Be that as it may, jurisdictions which hold that trespass lies where damage is directly and [**9] immediately caused by concussion arising from a blast on neighboring property cannot be said to hold that trespass lies for ultimate damage caused by an animal or a human who is affected by the concussions. 

Scott v. Shephard, 1 Smith Leading Cases 337, 2 W. Bl. 892, 3 Wils. 403 (Squib Case), is not to the contrary. That was treated as a ricochetting Squib, the transfer by human hands being automatic. Distinctions based on the nature of the mental reaction may, in some cases, be too refined to be of practical use. We may say at least that where the reaction is purely reflex and automatic according to the Squib case the person so acting is as if an inanimate link in the chain of causation and the action lies in trespass. Where the animal or person commits an injury concededly acting in response to certain stimuli, but not purely automatically, which were the result of forces set in motion by the defendant, the action, if any, lies in case. 

Being an action in case, negligence must be alleged and proved. We do not need to determine whether if negligence had been alleged a cause of action would have been stated under the circumstances of this case. A discussion of the "range of [**10] apprehension" as expressed in Palsgraf v. Long [*558] Island R. Co., 248 N.Y. 339, 162, N.E. 99, 100, 59 A. L. R. 1253, is contained in Barrus v. Western Union Telegraph Co., 90 Utah 391, 62 P.2d 113. I conceive of the intermediation of the reflexes of the mother mink as serving in legal concept a dual purpose. Even where it is held that injury due to concussion transmitted by air is a trespass where the injury is direct or immediate, a result arrived at through the concussion action on the mind of the mother mink would not be trespass; hence, negligence would have to be alleged. If alleged it would then be time to determine whether it was within the range of apprehensibility.
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Appeal, by permission, from a judgment of the Appellate Division of the Supreme Court in the third judicial department, entered January 8, 1914, affirming a judgment in favor of plaintiff entered upon a verdict. 

MacPherson v. Buick Motor Co., 160 App. Div. 55, affirmed. 

DISPOSITION: Judgment affirmed. 

HEADNOTES: Negligence—liability of manufacturer of finished product for defects therein—motor vehicles—when manufacturer of automobiles liable to purchaser of car for injuries caused by collapse of wheel which was bought of another manufacturer. 

SYLLABUS: 1. If the nature of a finished product placed on the market by a manufacturer to be used without inspection by his customers is such that it is reasonably certain to place life and limb in peril if the product is negligently made, it is then a thing of danger. Its nature gives warning of the consequences to be expected. If to the element of danger there is added knowledge that the thing will be used by persons other than the purchaser, and used without new tests, then, irrespective of contract, the manufacturer of this thing of danger is under a duty to make it carefully. This principle is not limited to poisons, explosives [***2] and things of like nature, which in their normal operation are implements of destruction. 

2. The defendant, a manufacturer of automobiles, sold an automobile to a retail dealer and the retail dealer resold to the plaintiff. While the plaintiff was in the car it suddenly collapsed and he was thrown out and injured. One of the wheels was made of defective wood, and its spokes crumbled into fragments. The wheel was not made by the defendant, but was bought from another manufacturer. There is evidence, however, that its defects could have been discovered by reasonable inspection and that inspection was omitted. There is no claim that the defendant knew of the defect and willfully concealed it. On examination and analysis of the authorities in this and other states, in the Federal courts and of the English cases, held, that the defendant's liability was not confined to the immediate purchaser, and that it was not absolved from a duty of inspection because it bought the wheels from a reputable manufacturer. Since it was not merely a dealer, but manufacturer of automobiles, it was responsible for the finished product and was not at liberty to put that product on the market without [***3] subjecting the component parts to ordinary and simple tests, and hence is liable for the injuries sustained by plaintiff. 

The nature of the action and the facts, so far as material, are stated in the opinion. 

COUNSEL: William Van Dyke for appellant. An automobile is not an inherently dangerous article. ( Slater v. Thresher Co., 97 Minn. 305; Danforth v. Fisher, 75 N. H. 111; Cunningham v. Castle, 127 App. Div. 580; Vincent v. Seymour, 131 App. Div. 200; Lewis v. Snorous, 59 S. E. Rep. [Ga.] 338; Huddy on Automobile, 15; Steffen v. McNaughton, 142 Wis. 409; Jones v. Hope, 47 Wash. 633; Johnson v. Cadillac, 194 Fed. Rep. 497; 221 Fed. Rep. 801.) An automobile not being an article inherently dangerous, defendant was not liable to a third party in simple negligence—that is, for negligence as contradistinguished from willful or knowing negligence, or in a negligence action as distinguished from an action for deceit, fraud or misrepresentation, to third parties not in contractual relations with it. ( Salisbury v. Howe, 87 N. Y. 132; Landeman v. Russell, 91 N. E. Rep. 822; Pa. Steel Co. v. Elmore [***4] & H. Co., 175 Fed. Rep. 176; Wellington v. Downer, 104 Mass. 64; Devlin v. Smith, 89 N. Y. 470; Savings Bank v. Ward, 100 U.S. 195; Waters-Pierce Oil Co. v. Deselms, 212 U.S. 179; R. & D. Railroad v. Elliott, 149 U.S. 272; Penn. Ry. Co. v. Hummell, 167 Fed. Rep. 89.) A contention that defendant is liable because, though an automobile is not inherently a dangerous thing, if it has a defective wheel, it is an imminently dangerous thing, and if imminently dangerous, the same rule follows as though it were an inherently dangerous thing, cannot be sustained. ( Cadillac M. C. Co. v. Johnson, 221 Fed. Rep. 801; Titus v. R. R. Co., 136 Penn. St. 618; Statler v. Ray Mfg. Co., 125 App. Div. 71; Statler v. Ray Mfg. Co., 195 N. Y. 478; Marquardt v. Engine Co., 122 Fed. Rep. 374.) 

Edgar T. Brackett for respondent. An automobile, propelled by explosive gases, certified and put out, as here conceded, to run at a speed of fifty miles an hour, to be managed by whomsoever may purchase it, is a machine inherently dangerous. ( Texas v. Barrett, 67 Fed. Rep. 214; Statler v. Ray, 195 N. Y. 478; [***5] Torgeson v. Schultz, 192 N. Y. 156; Kahner v. Otis, 96 App. Div. 169; Favo v. Remington, 67 App. Div. 414; Olds Motor Works v. Shaffer, 145 Ky. 616; Kuelling v. Lean Mfg. Co., 183 N. Y. 78; Cadillac M. C. Co. v. Johnson, 221 Fed. Rep. 801; Thomas v. Winchester, 6 N. Y. 397.) The defendant was the manufacturer of the machine and subject to all the liabilities of a manufacturer, even if it purchased and did not itself actually put together the defective wheel which caused the plaintiff's injury. ( People ex rel. v. Morgan, 48 App. Div. 395; Norris v. Com., 27 Penn. St. 494; Tidewater, etc., v. United States, 171 U.S. 210; Commonwealth v. Keystone, 156 Penn. St. 500; New Orleans v. Le Blanc, 34 La. Ann. 596; New Orleans v. Ernst, 35 La. Ann. 746; State v. Wiebert, 51 La. Ann. 122; Allen v. Smith, 173 U.S. 389; Hegeman v. W. R. R. Corp., 13 N. Y. 9; Carlson v. Phoenix, etc., Co., 132 N. Y. 273.) 

JUDGES: Cardozo, J. Hiscock, Chase and Cuddeback, JJ., concur with Cardozo, J., and Hogan, J., concurs in result. Willard Bartlett, Ch. J., reads dissenting opinion; [***6] Pound, J., not voting. 

OPINION BY: CARDOZO 

OPINION: [*384]  [**1051] The defendant is a manufacturer of automobiles. It sold an automobile to a retail dealer. The retail dealer resold to the plaintiff. While the plaintiff was in the car, it suddenly collapsed. He was [*385] thrown out and injured. One of the wheels was made of defective wood, and its spokes crumbled into fragments. The wheel was not made by the defendant; it was bought from another manufacturer. There is evidence, however, that its defects could have been discovered by reasonable inspection, and that inspection was omitted. There is no claim that the defendant knew of the defect and willfully concealed it. The case, in other words, is not brought within the rule of Kuelling v. Lean Mfg. Co. (183 N. Y. 78). The charge is one, not of fraud, but of negligence. The question to be determined is whether the defendant owed a duty of care and vigilance to any one but the immediate purchaser. 

The foundations of this branch of the law, at least in this state, were laid in Thomas v. Winchester (6 N. Y. 397). A poison was falsely labeled. The sale was made to a druggist, who in turn sold to a customer. [***7] The customer recovered damages from the seller who affixed the label. "The defendant's negligence," it was said, "put human life in imminent danger." A poison falsely labeled is likely to injure any one who gets it. Because the danger is to be foreseen, there is a duty to avoid the injury. Cases were cited by way of illustration in which manufacturers were not subject to any duty irrespective of contract. The distinction was said to be that their conduct, though negligent, was not likely to result in injury to any one except the purchaser. We are not required to say whether the chance of injury was always as remote as the distinction assumes. Some of the illustrations might be rejected to-day. The principle of the distinction is for present purposes the important thing. 

Thomas v. Winchester became quickly a landmark of the law. In the application of its principle there may at times have been uncertainty or even error. There has never in this state been doubt or disavowal of the principle itself. The chief cases are well known, yet to recall [*386] some of them will be helpful. Loop v. Litchfield (42 N. Y. 351) [**1052] is the earliest. It [***8] was the case of a defect in a small balance wheel used on a circular saw. The manufacturer pointed out the defect to the buyer, who wished a cheap article and was ready to assume the risk. The risk can hardly have been an imminent one, for the wheel lasted five years before it broke. In the meanwhile the buyer had made a lease of the machinery. It was held that the manufacturer was not answerable to the lessee. Loop v. Litchfield was followed in Losee v. Clute (51 N. Y. 494), the case of the explosion of a steam boiler. That decision has been criticised (Thompson on Negligence, 233; Shearman & Redfield on Negligence [6th ed.], § 117); but it must be confined to its special facts. It was put upon the ground that the risk of injury was too remote. The buyer in that case had not only accepted the boiler, but had tested it. The manufacturer knew that his own test was not the final one. The finality of the test has a bearing on the measure of diligence owing to persons other than the purchaser (Beven, Negligence [3d ed.], pp. 50, 51, 54; Wharton, Negligence [2d ed.], § 134). 

These early cases suggest a narrow construction of the rule. Later cases, however, [***9] evince a more liberal spirit. First in importance is Devlin v. Smith (89 N. Y. 470). The defendant, a contractor, built a scaffold for a painter. The painter's servants were injured. The contractor was held liable. He knew that the scaffold, if improperly constructed, was a most dangerous trap. He knew that it was to be used by the workmen. He was building it for that very purpose. Building it for their use, he owed them a duty, irrespective of his contract with their master, to build it with care. 

From Devlin v. Smith we pass over intermediate cases and turn to the latest case in this court in which Thomas v. Winchester was followed. That case is Statler v. Ray Mfg. Co. (195 N. Y. 478, 480). The defendant [*387] manufactured a large coffee urn. It was installed in a restaurant. When heated, the urn exploded and injured the plaintiff. We held that the manufacturer was liable. We said that the urn "was of such a character inherently that, when applied to the purposes for which it was designed, it was liable to become a source of great danger to many people if not carefully and properly constructed." 

It may be that Devlin v. Smith [***10] and Statler v. Ray Mfg. Co. have extended the rule of Thomas v. Winchester. If so, this court is committed to the extension. The defendant argues that things imminently dangerous to life are poisons, explosives, deadly weapons—things whose normal function it is to injure or destroy. But whatever the rule in Thomas v. Winchester may once have been, it has no longer that restricted meaning. A scaffold (Devlin v. Smith, supra) is not inherently a destructive instrument. It becomes destructive only if imperfectly constructed. A large coffee urn (Statler v. Ray Mfg. Co., supra) may have within itself, if negligently made, the potency of danger, yet no one thinks of it as an implement whose normal function is destruction. What is true of the coffee urn is equally true of bottles of aerated water (Torgeson v. Schultz, 192 N. Y. 156)...

...

 We have mentioned only cases in this court. But the rule has received a like extension in our courts of intermediate appeal. In Burke v. Ireland (26 App. Div. 487), in an opinion by Cullen, J., it was applied to a builder who constructed a defective building; in Kahner v. Otis Elevator [***11] Co. (96 App. Div. 169) to the manufacturer of an elevator; in Davies v. Pelham Hod Elevating Co. (65 Hun, 573; affirmed in this court without opinion, 146 N. Y. 363) to a contractor who furnished a defective rope with knowledge of the purpose for which the rope was to be used. We are not required at this time either to approve or to disapprove the application of the rule that was made in these cases. It is enough that they help to characterize the trend of judicial thought.

 [*388] Devlin v. Smith was decided in 1882. A year later a very similar case came before the Court of Appeal in England (Heaven v. Pender, L. R. [11 Q. B. D.] 503). We find in the opinion of Brett, M. R., afterwards Lord Esher (p. 510), the same conception of a duty, irrespective of contract, imposed upon the manufacturer by the law itself: "Whenever one person supplies goods, or machinery, or the like, for the purpose of their being used by another person under such circumstances that every one of ordinary sense would, if he thought, recognize at once that unless he used ordinary care and skill with regard to the condition of the thing supplied or the mode of supplying it, [***12] there will be danger of injury to the person or property of him for whose use the thing is supplied, and who is to use it, a duty arises to use ordinary care and skill as to the condition or manner of supplying such thing." He then points out that for a neglect of such ordinary care or skill whereby injury happens, the appropriate remedy is an action for negligence. The right to enforce this liability is not to be confined to the immediate buyer. The right, he says, extends to the persons or class of persons for whose use the thing is supplied. It is enough that the goods "would in all probability be used at once ... before a reasonable opportunity for discovering any defect which might exist," and that the thing supplied is of such a nature "that a neglect of ordinary care or skill as to its condition or the manner of supplying it would probably cause danger to the person or property of the person for whose use it was supplied, and who was about to use it." On the other hand, he would exclude a case "in which the goods are supplied under circumstances in which it would be a chance by whom they would [**1053] be used or whether they would be used or not, or whether they would [***13] be used before there would probably be means of observing any defect," or where the goods are of such a nature that "a want of care or skill as to their condition or the manner of supplying them would not probably [*389] produce danger of injury to person or property." What was said by Lord Esher in that case did not command the full assent of his associates. His opinion has been criticised "as requiring every man to take affirmative precautions to protect his neighbors as well as to refrain from injuring them" (Bohlen, Affirmative Obligations in the Law of Torts, 44 Am. Law Reg. [N. S.] 341). It may not be an accurate exposition of the law of England. Perhaps it may need some qualification even in our own state. Like most attempts at comprehensive definition, it may involve errors of inclusion and of exclusion. But its tests and standards, at least in their underlying principles, with whatever qualification may be called for as they are applied to varying conditions, are the tests and standards of our law. 

We hold, then, that the principle of Thomas v. Winchester is not limited to poisons, explosives, and things of like nature, to things which in their normal operation [***14] are implements of destruction. If the nature of a thing is such that it is reasonably certain to place life and limb in peril when negligently made, it is then a thing of danger. Its nature gives warning of the consequences to be expected. If to the element of danger there is added knowledge that the thing will be used by persons other than the purchaser, and used without new tests, then, irrespective of contract, the manufacturer of this thing of danger is under a duty to make it carefully. That is as far as we are required to go for the decision of this case. There must be knowledge of a danger, not merely possible, but probable. It is possible to use almost anything in a way that will make it dangerous if defective. That is not enough to charge the manufacturer with a duty independent of his contract. Whether a given thing is dangerous may be sometimes a question for the court and sometimes a question for the jury. There must also be knowledge that in the usual course of events the danger will be shared by others than the buyer. Such knowledge may often be [*390] inferred from the nature of the transaction. But it is possible that even knowledge of the danger [***15] and of the use will not always be enough. The proximity or remoteness of the relation is a factor to be considered. We are dealing now with the liability of the manufacturer of the finished product, who puts it on the market to be used without inspection by his customers. If he is negligent, where danger is to be foreseen, a liability will follow. We are not required at this time to say that it is legitimate to go back of the manufacturer of the finished product and hold the manufacturers of the component parts. To make their negligence a cause of imminent danger, an independent cause must often intervene; the manufacturer of the finished product must also fail in his duty of inspection. It may be that in those circumstances the negligence of the earlier members of the series is too remote to constitute, as to the ultimate user, an actionable wrong (Beven on Negligence [3d ed.], 50, 51, 54; Wharton on Negligence [2d ed.], § 134; Leeds v. N. Y. Tel. Co., 178 N. Y. 118; Sweet v. Perkins, 196 N. Y. 482; Hayes v. Hyde Park, 153 Mass. 514, 516). We leave that question open. We shall have to deal with it when it arises. The difficulty which it suggests [***16] is not present in this case. There is here no break in the chain of cause and effect. In such circumstances, the presence of a known danger, attendant upon a known use, makes vigilance a duty. We have put aside the notion that the duty to safeguard life and limb, when the consequences of negligence may be foreseen, grows out of contract and nothing else. We have put the source of the obligation where it ought to be. We have put its source in the law. 

From this survey of the decisions, there thus emerges a definition of the duty of a manufacturer which enables us to measure this defendant's liability. Beyond all question, the nature of an automobile gives warning of probable danger if its construction is defective. This [*391] automobile was designed to go fifty miles an hour. Unless its wheels were sound and strong, injury was almost certain. It was as much a thing of danger as a defective engine for a railroad. The defendant knew the danger. It knew also that the car would be used by persons other than the buyer. This was apparent from its size; there were seats for three persons. It was apparent also from the fact that the buyer was a dealer in cars, who bought [***17] to resell. The maker of this car supplied it for the use of purchasers from the dealer just as plainly as the contractor in Devlin v. Smith supplied the scaffold for use by the servants of the owner. The dealer was indeed the one person of whom it might be said with some approach to certainty that by him the car would not be used. Yet the defendant would have us say that he was the one person whom it was under a legal duty to protect. The law does not lead us to so inconsequent a conclusion. Precedents drawn from the days of travel by stage coach do not fit the conditions of travel to-day. The principle that the danger must be imminent does not change, but the things subject to the principle do change. They are whatever the needs of life in a developing civilization require them to be. 

...

In reaching this conclusion, we do not ignore the decisions to the contrary in other jurisdictions. It was held in Cadillac M. C. Co. v. Johnson (221 Fed. Rep. 801) [**1054] that an automobile is not within the rule of Thomas v. Winchester. There was, however, a vigorous dissent. Opposed to that decision is one of the Court of Appeals of Kentucky (Olds Motor Works [***18] v. Shaffer, 145 Ky. 616). The earlier cases are summarized by Judge Sanborn in Huset v. J. I. Case Threshing Machine Co. (120 Fed. Rep. 865). Some of them, at first sight inconsistent with our conclusion, may be reconciled upon the ground that the negligence was too remote, and that another cause had intervened. But even when they cannot be reconciled, the difference is rather in the application [*392] of the principle than in the principle itself. Judge Sanborn says, for example, that the contractor who builds a bridge, or the manufacturer who builds a car, cannot ordinarily foresee injury to other persons than the owner as the probable result (120 Fed. Rep. 865, at p. 867). We take a different view. We think that injury to others is to be foreseen not merely as a possible, but as an almost inevitable result. (See the trenchant criticism in Bohlen, supra, at p. 351). Indeed, Judge Sanborn concedes that his view is not to be reconciled with our decision in Devlin v. Smith (supra). The doctrine of that decision has now become the settled law of this state, and we have no desire to depart from it. 

In England the limits of the rule are still unsettled. [***19] Winterbottom v. Wright (10 M. & W. 109) is often cited. The defendant undertook to provide a mail coach to carry the mail bags. The coach broke down from latent defects in its construction. The defendant, however, was not the manufacturer. The court held that he was not liable for injuries to a passenger. The case was decided on a demurrer to the declaration. Lord Esher points out in Heaven v. Pender (supra, at p. 513) that the form of the declaration was subject to criticism. It did not fairly suggest the existence of a duty aside from the special contract which was the plaintiff's main reliance. (See the criticism of Winterbottom v. Wright, in Bohlen, supra, at pp. 281, 283). At all events, in Heaven v. Pender (supra) the defendant, a dock owner, who put up a staging outside a ship, was held liable to the servants of the shipowner. In Elliott v. Hall (15 Q. B. D. 315) the defendant sent out a defective truck laden with goods which he had sold. The buyer's servants unloaded it, and were injured because of the defects. It was held that the defendant was under a duty "not to be guilty of negligence with regard to the state [***20] and condition of the truck." There seems to have been a [*393] return to the doctrine of Winterbottom v. Wright in Earl v. Lubbock (L. R. [1905] 1 K. B. 253). In that case, however, as in the earlier one, the defendant was not the manufacturer. He had merely made a contract to keep the van in repair. A later case (White v. Steadman, L. R. [1913], 3 K. B. 340, 348) emphasizes that element. A livery stable keeper who sent out a vicious horse was held liable not merely to his customer but also to another occupant of the carriage, and Thomas v. Winchester was cited and followed (White v. Steadman, supra, at pp. 348, 349). It was again cited and followed in Dominion Natural Gas Co. v. Collins (L. R. [1909] A. C. 640, 646). From these cases a consistent principle is with difficulty extracted. The English courts, however, agree with ours in holding that one who invites another to make use of an appliance is bound to the exercise of reasonable care (Caledonian Ry. Co. v. Mulholland, L. R. [1898] A. C. 216, 227; Indermaur v. Dames, L. R. [1 C. P.] 274). That at bottom is the underlying principle of Devlin [***21] v. Smith. The contractor who builds the scaffold invites the owner's workmen to use it. The manufacturer who sells the automobile to the retail dealer invites the dealer's customers to use it. The invitation is addressed in the one case to determinate persons and in the other to an indeterminate class, but in each case it is equally plain, and in each its consequences must be the same. 

There is nothing anomalous in a rule which imposes upon A, who has contracted with B, a duty to C and D and others according as he knows or does not know that the subject-matter of the contract is intended for their use. We may find an analogy in the law which measures the liability of landlords. If A leases to B a tumbledown house he is not liable, in the absence of fraud, to B's guests who enter it and are injured. This is because B is then under the duty to repair it, the lessor has the right to suppose that he will fulfill that duty, and, if he [*394] omits to do so, his guests must look to him (Bohlen, supra, at p. 276). But if A leases a building to be used by the lessee at once as a place of public entertainment, the rule is different. There injury to persons other than [***22] the lessee is to be foreseen, and foresight of the consequences involves the creation of a duty (Junkermann v. Tilyou R. Co., 213 N. Y. 404, and cases there cited). 

In this view of the defendant's liability there is nothing inconsistent with the theory of liability on which the case was tried. It is true that the court told the jury that "an automobile is not an inherently dangerous vehicle." The meaning, however, is made plain by the context. The meaning is that danger is not to be expected when the vehicle is well constructed. The court left it to the jury to say whether the defendant ought to have foreseen that the car, if negligently constructed, would become "imminently dangerous." Subtle distinctions are drawn by the defendant between things [**1055] inherently dangerous and things imminently dangerous, but the case does not turn upon these verbal niceties. If danger was to be expected as reasonably certain, there was a duty of vigilance, and this whether you call the danger inherent or imminent. In varying forms that thought was put before the jury. We do not say that the court would not have been justified in ruling as a matter of law that the car was a [***23] dangerous thing. If there was any error, it was none of which the defendant can complain. 

We think the defendant was not absolved from a duty of inspection because it bought the wheels from a reputable manufacturer. It was not merely a dealer in automobiles. It was a manufacturer of automobiles. It was responsible for the finished product. It was not at liberty to put the finished product on the market without subjecting the component parts to ordinary and simple tests (Richmond & Danville R. R. Co. v. Elliott, 149 U.S. 266, 272). Under the charge of the trial judge nothing more was [*395] required of it. The obligation to inspect must vary with the nature of the thing to be inspected. The more probable the danger, the greater the need of caution. There is little analogy between this case and Carlson v. Phoenix Bridge Co. (132 N. Y. 273), where the defendant bought a tool for a servant's use. The making of tools was not the business in which the master was engaged. Reliance on the skill of the manufacturer was proper and almost inevitable. But that is not the defendant's situation. Both by its relation to the work and by the nature of its business, [***24] it is charged with a stricter duty. 

Other rulings complained of have been considered, but no error has been found in them. 

The judgment should be affirmed with costs. 

[The dissenting opinion by Bartlett emphasized that the earlier cases could all be explained by the “inherently dangerous” analysis and that the court should adhere to that formulation.]

DISSENT BY: BARTLETT 

DISSENT: Willard Bartlett, Ch. J. (dissenting). The plaintiff was injured in consequence of the collapse of a wheel of an automobile manufactured by the defendant corporation which sold it to a firm of automobile dealers in Schenectady, who in turn sold the car to the plaintiff. The wheel was purchased by the Buick Motor Company, ready made, from the Imperial Wheel Company of Flint, Michigan, a reputable manufacturer of automobile wheels which had furnished the defendant with eighty thousand wheels, none of which had proved to be made of defective wood prior to the accident in the present case. The defendant relied upon the wheel manufacturer to make all necessary tests as to the strength of the material therein and made no such tests itself. The present suit is an action for negligence brought by the subvendee of the motor car against the manufacturer as the original vendor. The evidence warranted a finding by the jury that the wheel which collapsed was defective when it left the hands of the defendant. [***25] The automobile was being prudently operated at the time of the accident and was moving at a speed of only eight miles an hour. There was [*396] no allegation or proof of any actual knowledge of the defect on the part of the defendant or any suggestion that any element of fraud or deceit or misrepresentation entered into the sale. 

The theory upon which the case was submitted to the jury by the learned judge who presided at the trial was that, although an automobile is not an inherently dangerous vehicle, it may become such if equipped with a weak wheel; and that if the motor car in question, when it was put upon the market was in itself inherently dangerous by reason of its being equipped with a weak wheel, the defendant was chargeable with a knowledge of the defect so far as it might be discovered by a reasonable inspection and the application of reasonable tests. This liability, it was further held, was not limited to the original vendee, but extended to a subvendee like the plaintiff, who was not a party to the original contract of sale. 

I think that these rulings, which have been approved by the Appellate Division, extend the liability of the vendor of a manufactured article [***26] further than any case which has yet received the sanction of this court. It has heretofore been held in this state that the liability of the vendor of a manufactured article for negligence arising out of the existence of defects therein does not extend to strangers injured in consequence of such defects but is confined to the immediate vendee. The exceptions to this general rule which have thus far been recognized in New York are cases in which the article sold was of such a character that danger to life or limb was involved in the ordinary use thereof; in other words, where the article sold was inherently dangerous. As has already been pointed out, the learned trial judge instructed the jury that an automobile is not an inherently dangerous vehicle. 

The late Chief Justice Cooley of Michigan, one of the most learned and accurate of American law writers, [*397] states the general rule thus: "The general rule is that a contractor, manufacturer, vendor or furnisher of an article is not liable to third parties who have no contractual relations with him for negligence in the construction, manufacture or sale of such article." (2 Cooley on Torts [3d ed.], 1486.) 

The leading English [***27] authority in support of this rule, to which all the later cases on the same subject refer, is Winterbottom v. Wright (10 Meeson & Welsby, 109), which was an action by the driver of a stage coach against a contractor who had agreed with the postmaster-general to provide and keep the vehicle in repair for the purpose of conveying the royal mail over a prescribed route. The [**1056] coach broke down and upset, injuring the driver, who sought to recover against the contractor on account of its defective construction. The Court of Exchequer denied him any right of recovery on the ground that there was no privity of contract between the parties, the agreement having been made with the postmaster-general alone. "If the plaintiff can sue," said Lord Abinger, the Chief Baron, "every passenger or even any person passing along the road, who was injured by the upsetting of the coach, might bring a similar action. Unless we confine the operation of such contracts as this to the parties who enter into them, the most absurd and outrageous consequences, to which I can see no limit, would ensue." 

The doctrine of that decision was recognized as the law of this state by the leading New [***28] York case of Thomas v. Winchester (6 N. Y. 397, 408), which, however, involved an exception to the general rule. There the defendant, who was a dealer in medicines, sold to a druggist a quantity of belladonna, which is a deadly poison, negligently labeled as extract of dandelion. The druggist in good faith used the poison in filling a prescription calling for the harmless dandelion extract and the plaintiff for whom the prescription was put up was poisoned by the [*398] belladonna. This court held that the original vendor was liable for the injuries suffered by the patient. Chief Judge Ruggles, who delivered the opinion of the court, distinguished between an act of negligence imminently dangerous to the lives of others and one that is not so, saying: "If A. build a wagon and sell it to B., who sells it to C. and C. hires it to D., who in consequence of the gross negligence of A. in building the wagon is overturned and injured, D. cannot recover damages against A., the builder. A.'s obligation to build the wagon faithfully, arises solely out of his contract with B. The public have nothing to do with it. ... So, for the same reason, if a horse be defectively shod [***29] by a smith, and a person hiring the horse from the owner is thrown and injured in consequence of the smith's negligence in shoeing; the smith is not liable for the injury." 

In Torgeson v. Schultz (192 N. Y. 156, 159) the defendant was the vendor of bottles of aerated water which were charged under high pressure and likely to explode unless used with precaution when exposed to sudden changes of temperature. The plaintiff, who was a servant of the purchaser, was injured by the explosion of one of these bottles. There was evidence tending to show that it had not been properly tested in order to insure users against such accidents. We held that the defendant corporation was liable notwithstanding the absence of any contract relation between it and the plaintiff "under the doctrine of Thomas v. Winchester (supra), and similar cases based upon the duty of the vendor of an article dangerous in its nature, or likely to become so in the course of the ordinary usage to be contemplated by the vendor, either to exercise due care to warn users of the danger or to take reasonable care to prevent the article sold from proving dangerous when subjected only to customary usage." [***30] The character of the exception to the general rule limiting liability for negligence to the original parties to the contract of sale, was still more clearly stated by Judge [*399] Hiscock, writing for the court in Statler v. Ray Manufacturing Co. (195 N. Y. 478, 482), where he said that "in the case of an article of an inherently dangerous nature, a manufacturer may become liable for a negligent construction which, when added to the inherent character of the appliance, makes it imminently dangerous, and causes or contributes to a resulting injury not necessarily incident to the use of such an article if properly constructed, but naturally following from a defective construction." In that case the injuries were inflicted by the explosion of a battery of steam-driven coffee urns, constituting an appliance liable to become dangerous in the course of ordinary usage. 

The case of Devlin v. Smith (89 N. Y. 470) is cited as an authority in conflict with the view that the liability of the manufacturer and vendor extends to third parties only when the article manufactured and sold is inherently dangerous. In that case the builder of a scaffold ninety feet high which was [***31] erected for the purpose of enabling painters to stand upon it, was held to be liable to the administratrix of a painter who fell therefrom and was killed, being at the time in the employ of the person for whom the scaffold was built. It is said that the scaffold if properly constructed was not inherently dangerous; and hence that this decision affirms the existence of liability in the case of an article not dangerous in itself but made so only in consequence of negligent construction. Whatever logical force there may be in this view it seems to me clear from the language of Judge Rapallo, who wrote the opinion of the court, that the scaffold was deemed to be an inherently dangerous structure; and that the case was decided as it was because the court entertained that view. Otherwise he would hardly have said, as he did, that the circumstances seemed to bring the case fairly within the principle of Thomas v. Winchester. 

I do not see how we can uphold the judgment in the [*400] present case without overruling what has been so often said by this court and other courts of like authority in reference to the absence of any liability for negligence on the part of the original [***32] vendor of an ordinary carriage to any one except his immediate vendee. The absence of such liability was the very point actually decided in the English case of Winterbottom v. Wright (supra), and the illustration quoted from the opinion of Chief Judge Ruggles in Thomas v. Winchester (supra) assumes that the law on the subject was so plain that the statement would be accepted almost as a matter of course. In the case at bar the defective wheel on an automobile moving only eight [**1057] miles an hour was not any more dangerous to the occupants of the car than a similarly defective wheel would be to the occupants of a carriage drawn by a horse at the same speed; and yet unless the courts have been all wrong on this question up to the present time there would be no liability to strangers to the original sale in the case of the horse-drawn carriage. 

The rule upon which, in my judgment, the determination of this case depends, and the recognized exceptions thereto, were discussed by Circuit Judge Sanborn of the United States Circuit Court of Appeals in the Eighth Circuit, in Huset v. J. I. Case Threshing Machine Co. (120 Fed. Rep. 865) in an opinion [***33] which reviews all the leading American and English decisions on the subject up to the time when it was rendered (1903). I have already discussed the leading New York cases, but as to the rest I feel that I can add nothing to the learning of that opinion or the cogency of its reasoning. I have examined the cases to which Judge Sanborn refers, but if I were to discuss them at length I should be forced merely to paraphrase his language, as a study of the authorities he cites has led me to the same conclusion; and the repetition of what has already been so well said would contribute nothing to the advantage of the bench, the bar or the individual litigants whose case is before us. 

 [*401] A few cases decided since his opinion was written, however, may be noticed. In Earl v. Lubbock (L. R. 1905 [1 K. B. Div.] 253) the Court of Appeal in 1904 considered and approved the propositions of law laid down by the Court of Exchequer in Winterbottom v. Wright (supra), declaring that the decision in that case, since the year 1842, had stood the test of repeated discussion. The master of the rolls approved the principles laid down by Lord Abinger as based upon sound reasoning; [***34] and all the members of the court agreed that his decision was a controlling authority which must be followed. That the Federal courts still adhere to the general rule, as I have stated it, appears by the decision of the Circuit Court of Appeals in the Second Circuit, in March, 1915, in the case of Cadillac Motor Car Co. v. Johnson (221 Fed. Rep. 801). That case, like this, was an action by a subvendee against a manufacturer of automobiles for negligence in failing to discover that one of its wheels was defective, the court holding that such an action could not be maintained. It is true there was a dissenting opinion in that case, but it was based chiefly upon the proposition that rules applicable to stage coaches are archaic when applied to automobiles and that if the law did not afford a remedy to strangers to the contract the law should be changed. It this be true, the change should be effected by the legislature and not by the courts. A perusal of the opinion in that case and in the Huset case will disclose how uniformly the courts throughout this country have adhered to the rule and how consistently they have refused to broaden the scope of the exceptions. I think [***35] we should adhere to it in the case at bar and, therefore, I vote for a reversal of this judgment. 
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DISPOSITION: Affirmed.

HEADNOTES: 1. Products Liability—Evidence—Prescription Drugs—Overpromotion—Injuries—Proximate Cause—Relevancy.

Evidence of a drug manufacturer's marketing plans for a prescription drug is properly held to be inadmissible in a suit by a patient who had that drug prescribed and claimed that the drug was overpromoted by the manufacturer's detail men where the proofs at trial establish that the intervening, independent and sole proximate cause of the patient's injuries was the negligence of the physician prescribing the drug in failing to heed the published warnings supplied by the manufacturer and there is no evidence in the record that the drug was overpromoted, plaintiff having failed to meet the burden of showing that the evidence of the marketing plan was relevant.

 

2. Products Liability—Directed Verdict—Prescription Drugs—Warnings—Overpromotion—Proximate Cause—Proofs.

A directed verdict in favor of a drug manufacturer is properly granted in a suit based upon the claim that the plaintiff's injuries arose out of the failure of the manufacturer to provide adequate warnings to physicians and the overpromotion [***2] of the drug by the manufacturer where the proofs at trial: (1) establish that the intervening, independent and sole proximate cause of the plaintiff's injuries resulted from the prescribing physician's failure to read and heed the published warnings concerning the use of the drug, (2) fail to establish that the drug was overpromoted, and (3) fail to establish that the manufacturer failed to adequately warn physicians of possible harmful effects.

SYLLABUS: Helen Formella, an elderly woman, developed aplastic anemia from her six-week use of Tandearil, a prescription drug manufactured by Ciba-Geigy Corporation. The drug had been prescribed by her physician, Dr. Atalay M. Murguz, as treatment for her osteoarthritis. Mrs. Formella, along with husband, Anthony Formella, filed a complaint for damages which alleged malpractice by Dr. Murguz by reason of his prescribing the drug and alleged joint and several liability by Ciba-Geigy by reason of its failure to adequately warn Dr. Murguz of the dangers of the drug and its over promotion of the drug. On the first day of trial in Macomb Circuit Court, Hunter D. Stair, J., plaintiffs entered into a settlement with Dr. Murguz, who was thereupon dismissed [***3] from the action.

The proofs at trial showed that Dr. Murguz had read about Tandearil in the Physician's Desk Reference manual (PDR) in 1965 when he first prescribed the drug, but that he had not looked at the PDR or the quarterly supplements concerning that drug between 1965 and the date of the Formella prescription in 1973. Instead, he relied upon the statements of the Ciba-Geigy men, who told him that Tandearil was a good drug "with a safety margin". Dr. Murguz's testimony indicated that he knew that the use of Tandearil entailed some dangers and that Tandearil could cause blood dyscrasia if used for a lengthy period of time; however, he ran no blood tests on Mrs. Formella during the six weeks he had her on the drug. A medical expert testified that he felt the warnings contained in the PDR and in the package inserts were lengthy and inconsistent; however, he did indicate that he did not prescribe Tandearil to people over the age of 60 because the PDR and package insert information warn against such use. The medical expert concluded that these warnings were adequate, if read.

Plaintiffs sought to have admitted into evidence Ciba-Geigy's marketing plans for Tandearil for the [***4] period of 1965 to 1973. The trial court ruled that evidence of those marketing plans was irrelevant and denied admission of that evidence. At the close of proofs, Ciba-Geigy moved for a directed verdict. The trial court granted the directed verdict in favor of Ciba-Geigy. Plaintiffs appeal, arguing that the trial court erred in refusing to admit the evidence concerning Ciba-Geigy's marketing plans and by granting the motion for a directed verdict. Held:

1. While plaintiffs' argument that evidence concerning the information given by the Ciba-Geigy detail men is relevant to the determination of the question of whether the drug manufacturer was negligent in failing to adequately inform the physician of the hazards of the drug is plausible in theory, the trial court did not err in excluding such evidence in this case. The testimony at trial clearly established that the negligence of Dr. Murguz in failing to read and heed the published warnings was the intervening, independent and sole proximate cause of Mrs. Formella's injuries. Even if Ciba-Geigy had been negligent in overpromoting the use of the drug through its detail men, that negligence was not the proximate cause of Mrs. [***5] Formella's injuries. Further, there was no evidence in the record showing that the drug was overpromoted; accordingly, plaintiffs failed to meet the burden of showing that the evidence of the marketing plans was relevant.

2. Since plaintiffs' cause of action was based upon the adequacy of Ciba-Geigy's warnings to physicians about the hazards of the drug, Ciba-Geigy's liability turns upon the question of whether it exercised reasonable care. While the adequacy of a warning is a question of fact which is properly a jury question, under the circumstances presented here the trial court properly directed a verdict in favor of defendant Ciba-Geigy, since there is no evidence that Ciba-Geigy failed to adequately inform physicians of the possible harmful effects. The only possible evidence which indicated that Ciba-Geigy may have been negligent in its duty to provide reasonable warnings came from the medical expert who also indicated that the warnings were adequate, if read. Further, since the prescribing physician failed to read the published warnings, any negligence by Ciba-Geigy to further emphasize the hazards was not a proximate cause of plaintiff's injuries.

Affirmed.

COUNSEL: [***6] Barr & Walker, for plaintiff.

Harvey, Kruse & Westen, P.C. (by John A. Kruse and James Sukkar), for defendant.

JUDGES: Bashara, P.J., and D. C. Riley and E. A. Quinnell, * JJ.

* Circuit judge, sitting on the Court of Appeals by assignment.

OPINION BY: PER CURIAM

OPINION: [*651]  [**357] Plaintiffs brought an action against defendants for injuries and damages sustained as a result of Helen Formella's taking the drug Tandearil. The complaint alleged malpractice on the [*652] part of Dr. Murguz in prescribing the drug. It was further alleged that Ciba-Geigy, the manufacturer and distributor of Tandearil, was jointly and severally liable for plaintiff's injuries by failing to adequately warn Dr. Murguz of the dangers of the drug and by promoting its use.

After the first day of trial, plaintiffs entered into a settlement agreement with Dr. Murguz. He was dismissed from the action and no appeal has been taken therefrom.

Ciba-Geigy moved for a directed verdict of no cause of action at the close of plaintiffs' proofs. The motion was granted by the trial court and plaintiffs appeal.

At trial, Dr. Murguz stated that Helen Formella, an elderly woman, came to him [***7] on May 5, 1973, complaining of low back pain. He diagnosed osteoarthritis and prescribed Tandearil. She returned to Dr. Murguz's office in two weeks, at which time he continued the drug treatment. No blood tests were conducted at this time or at any time during her treatment.

On June 19, 1973, Mrs. Formella called Dr. Murguz to complain of multiple bruises and tiredness. He stated that he immediately suspected that Tandearil had caused her to develop a blood dyscrasia. He ordered her to stop taking the drug and to report to a hospital for tests. His suspicions were confirmed. Mrs. Formella was extremely ill for several weeks from the aplastic anemia which had occurred as the direct result of taking Tandearil.

Plaintiffs first assign as error the trial court's ruling that evidence of Ciba-Geigy's 1965 to 1973 marketing plans for Tandearil was inadmissible. The court ruled that evidence of those plans was irrelevant. Plaintiffs allege that evidence of those plans was relevant in that such evidence displayed [*653] the strategy of Ciba-Geigy in overpromoting the drug. Plaintiffs argue, in particular, that the information given to Dr. Murguz between 1965 and 1969 by "detail [***8] men", salespersons who call on doctors in order to promote the use of that company's drugs, is relevant in determining whether the drug company was negligent in failing to adequately warn him of the hazards of the drug.

Although we find plaintiffs' arguments plausible in theory, we hold that the trial [**358] court did not err in excluding the evidence in this case. Dr. Murguz testified that he read the Physician's Desk Reference manual (PDR) in part the first time that he prescribed Tandearil in 1965. After the first prescription, he no longer looked at the PDR or the quarterly supplements prior to prescribing the drug. Instead, he relied upon the statements of Ciba-Geigy detail men, who told him that Tandearil was a good drug "with a safety margin". He stated that if a drug is on the market and being "detailed", it must be safe.

It is obvious from Dr. Murguz's testimony that he knew Tandearil, like all prescription drugs, has some dangers that must be guarded against by the physician. He knew that taking Tandearil for a lengthy period of time could cause blood dyscrasia, yet he never conducted a blood test on Mrs. Formella or read the PDR. Indeed, he knew from the moment [***9] Mrs. Formella phoned him, describing the symptoms, that she had contracted the disease from taking Tandearil.

We conclude from his testimony that the negligence of Dr. Murguz is the intervening, independent and sole proximate cause of Mrs. Formella's injuries. Even if Ciba-Geigy had been negligent in overpromoting the use of the drug through its detail men, that negligence was not the proximate [*654] cause of Mrs. Formella's injury. Love v Wolf, 226 Cal App 2d 378; 38 Cal Rptr 183, 196 (1964). Dr. Murguz simply chose to ignore what he knew: that the use of Tendearil over several weeks could cause blood dyscrasia.

In addition, our review of the record reveals that there is no evidence that the drug was overpromoted. Dr. Murguz stated he was told by detail men that the drug was good "with a safety margin". Although some of the early literature tends to play down the possible side effects of the drug and recommends its use for extended periods of time, all of the literature submitted to this Court includes a warning that blood tests should be frequently conducted on the patient. Therefore, plaintiffs have failed to meet the burden of showing that the evidence is relevant. [***10] 

Finally, plaintiffs argue that the trial court erred in granting the motion for a directed verdict. They assert that the testimony of their expert witness, Dr. Lerman, was sufficient to allow the question of negligence to go to the jury. Dr. Lerman stated that he felt the PDR warning and package inserts were lengthy and inconsistent, thereby rendering them inadequate. He cited the example of the warning that the drug should not be given to persons who are senile as being contradictory with the later warning that the drug should not be used for over a week in persons over age 60. Dr. Lerman also testified that he did not prescribe the drug to people over age 60 because the PDR and package insert information warn against such use. He concluded that the warnings were adequate, if read.

The standard of review of directed verdicts is outlined in Cody v Marcel Electric Co, 71 Mich App 714, 717; 248 NW2d 663 (1976), as follows:

 [*655] "Directed verdicts, particularly in negligence cases, are viewed with disfavor. When a fact question is presented upon which reasonable persons could reach differing conclusions, the trial judge may not take the question from the jury. In [***11] deciding whether the trial court erred in entering a directed verdict, we review all the evidence presented to determine whether a question of fact existed. In so doing, we view the evidence in a light most favorable to the nonmoving party, granting him every reasonable inference and resolving any conflict in the evidence in his favor. If the evidence viewed in this manner establishes a prima facie case, we must reverse the trial court's grant of a directed verdict. Caldwell v Fox, 394 Mich 401; 231 NW2d 46 (1975)."

Plaintiffs' cause of action against Ciba-Geigy is not based upon any defect in the drug but upon the failure of the drug [**359] company to adequately warn physicians of the hazards of the drug. When liability turns on the adequacy of a warning, the issue is one of reasonable care. Smith v E R Squibb & Sons, Inc, 405 Mich 79, 90; 273 NW2d 476 (1979). The adequacy of the warning is a question of fact, properly left to the jury. Gutowski v M & R Plastic & Coating, Inc, 60 Mich App 499, 506-508; 231 NW2d 456 (1975).

In the case at bar, we agree with the trial court's conclusion that there is no evidence that Ciba-Geigy failed to adequately warn physicians, [***12] through the package inserts, PDR and other publications, that the drug had possible harmful effects. The materials stated that blood tests should be conducted weekly for persons who were aged. The drug was contraindicated for persons with drug allergies, such as Mrs. Formella's allergy to penicillin. It was recommended that older people not take the drug for more than a week. Dr. Lerman's testimony, the only possible evidence presented that indicated Ciba-Geigy may have been negligent, [*656] revealed that the warning was adequate, if read.

Furthermore, the fact Dr. Murguz failed to read the package inserts and PDR negates any possible negligence on the part of Ciba-Geigy in not emphasizing the hazards in those publications. Again, we find that Dr. Murguz's negligence is the intervening, independent and sole proximate cause of Mrs. Formella's illness.

Affirmed, costs to defendant.

COURVOISIER v. RAYMOND. 

Supreme Court of Colorado 

23 Colo. 113; 47 P. 284; 1896 Colo. LEXIS 161 

September, 1896 [September Term] 

PRIOR HISTORY: [***1] 

Appeal from the District Court of Arapahoe County. 

EDWIN S. RAYMOND, appellee, as plaintiff below, complains of Anguste Courvoisier, appellant, and alleges that on the 12th day of June, A.D. 1892, plaintiff was a regularly appointed and duly qualified acting special policeman in and for the city of Denver; that while engaged in the discharge of his duties as such special policeman, the defendant shot him in the abdomen, thereby causing a serious and painful wound; that in so doing the defendant acted wilfully, knowingly and maliciously, and without any reasonable cause. 

It is further alleged that by reason of the wound so received plaintiff was confined to his bed for a period of ten days, during which time he was obliged to employ, and did employ, a physician and nurse, the reasonable value of such services being one hundred (100) dollars, which sum plaintiff had obligated himself to pay; that the wound rendered him incapable of performing his duties as special policeman for a period of three weeks. 

It is further alleged that the injury caused the plaintiff great physical pain, and permanently impaired his health. Plaintiff alleges special and general damages to the amount [***2] of thirty thousand, one hundred and fifty (30,150) dollars, and asks judgment for that sum, with costs. 

The defendant, answering the complaint, denies each allegation thereof, and, in addition to such denials, pleads five separate defenses. These defenses are all in effect a justification by reason of unavoidable necessity. A trial resulted in a verdict and judgment for plaintiff for the sum of three thousand, one hundred and forty-three (3,143) dollars. To reverse this judgment, the cause is brought here by appeal. 

COUNSEL: Mr. OSCAR REUTER and Mr. WM. YOUNG, for appellant. 

Mr. F. J. HANGS and Mr. S. S. ABBOTT, for appellee. 

JUDGES: Before CHIEF JUSTICE HAYT. 

OPINIONBY: HAYT 

OPINION: [*114]  [**285] CHIEF JUSTICE HAYT delivered the opinion of the court. 

It is admitted or proven beyond controversy that appellee received a gunshot wound at the hands of the appellant at [*115] the time and place designated in the complaint, and that as the result of such wound the appellee was seriously injured. It is further shown that the shooting occurred under the following circumstances: 

That Mr. Courvoisier, on the night in question, was asleep in his bed in the second story of a brick [***3] building, situate at the corner of South Broadway and Dakota streets in South Denver; that he occupied a portion of the lower floor of this building as a jewelry store. He was aroused from his bed shortly after midnight by parties shaking or trying to open the door of the jewelry store. These parties, when asked by him as to what they wanted, insisted upon being admitted, and upon his refusal to comply with this request, they used profane and abusive epithets toward him. Being unable to gain admission, they broke some signs upon the front of the building, and then entered the building by another entrance, and passing upstairs commenced knocking upon the door of a room where defendant's sister was sleeping. Courvoisier partly dressed himself, and, taking his revolver, went upstairs and expelled the intruders from the building. In doing this he passed downstairs and out on the sidewalk as far as the entrance to his store, which was at the corner of the building. The parties expelled from the building, upon reaching the rear of the store, were joined by two or three others. In order to frighten these parties away, the defendant fired a shot in the air, but instead of retreating [***4] they passed around to the street in front, throwing stones and brickbats at the defendant, whereupon he fired a second and perhaps a third shot. The first shot fired attracted the attention of plaintiff Raymond and two deputy sheriffs, who were at the Tramway depot, across the street. These officers started toward Mr. Courvoisier, who still continued to shoot, but two of them stopped when they reached the men in the street, for the purpose of arresting them, Mr. Raymond alone proceeding towards the defendant, calling out to him that he was an officer and to stop shooting. Although the night was dark, the street was well lighted by electricity, and when the officer [*116] approached him defendant shaded his eyes, and, taking deliberate aim, fired, causing the injury complained of. 

The plaintiff's theory of the case is that he was a duly authorized police officer, and in the discharge of his duties at the time; that the defendant was committing a breach of the peace, and that the defendant, knowing him to be a police officer, recklessly fired the shot in question. 

The [**286] defendant claims that the plaintiff was approaching him at the time in a threatening attitude, [***5] and that the surrounding circumstances were such as to cause a reasonable man to believe that his life was in danger, and that it was necessary to shoot in self-defense, and that defendant did so believe at the time of firing the shot. 

...

The first error argued brings up for review the action of the district court in overruling a challenge interposed by the defendant to the juror Gibbons. The ground of this challenge will appear from the following: 

"Q. Have you served as a juror within the year last past? A. I was called a few weeks ago on one case in the county court. 

"Q. As a talesman? A. Yes. sir. 

"The Court. When did you serve, Mr. Gibbons? A. A few weeks ago. 

"The Court. Since the first of January? A. Yes, sir." 

The statute relied upon to support the challenge reads as follows: 

"The fact that any juror in any district or county court shall have served as juror of the regular panel, or as talesman, in either of said courts at anytime within the year next preceding, shall be a sufficient excuse for such juror from service in the same court and may also be ground for challenge for cause to such individual juror." Session Laws, 1889, page 220, sec. 1. 

The statute [***6] limits the exception to service a second time within the year in the same court, and we think it was likewise intended to thus restrict this ground of challenge for cause. This has been the uniform practice under the statute, [*117] and we think it must be upheld as the obvious meaning of the act. 

The second error assigned is upon the overruling of defendant's objections to certain hypothetical questions propounded by plaintiff to medical experts. These questions called for the opinion of the witnesses as to the natural result of the wound received by plaintiff. It is claimed that the questions do not describe the wound with sufficient certainty, and that the evidence of the extent of the injury is not sufficient to form a basis for any hypothetical questions or for expert opinions upon the probable effects of the wound. We think the objections to these questions were properly overruled. The questions contain such a description of the wound as is easily understood by the lay mind, and the answers show that it was fully understood by the experts. The questions are framed upon the assumption that the evidence tended to prove certain facts.This assumption, being within [***7] the probable or possible range of the evidence, is permissible. Jackson v. Burnham, 20 Colo. 532. 

The third assignment of error challenges the refusal of the court to permit witnesses for the defendant to testify as to whether or not, as a result of a criminal prosecution, one of the participants was convicted of "throwing a stone and hitting Mr. Courvoisier that night." The objection to this question was properly sustained. If proof of such conviction was admissible, the record is the best evidence thereof, except in the instances specified by statute. Mills' Annotated Statutes, sec. 4822. But as this action is between other parties, even the record is not admissible in this case. 

It was attempted to prove by the witness Reed, who was at the time marshal of the town of South Denver, that the neighborhood in the immediate vicinity of defendant's house had been the scene of frequent robberies and disturbances shortly prior to this shooting. This evidence was offered for the purpose of justifying the defendant's action. It is claimed that conduct which would cause no apprehension in a quiet and peaceful neighborhood would naturally and reasonably [*118] excite alarm [***8] if disturbances and breaches of the peace were frequent. We think, however, the court was justified in refusing this evidence. Its tendency is to raise collateral issues, and thereby divert the attention of the jury. 

Under the fourth assignment of error it is claimed that evidence of the financial standing of the defendant was not admissible. If the jury believed from the evidence that the shooting was done with malice, or that the injury was the result of a wanton and reckless disregard of plaintiff's rights and not in necessary self-defense, exemplary damages might have been awarded, and wherever such damages are permissible, the financial condition of the defendant may be shown. In a number of cases, commencing with Murphy v. Hobbs, 7 Colo. 541, it has been held that in civil actions for injuries resulting from torts, exemplary damages, as a punishment, were not permissible, if the offense is punishable under the criminal laws. These decisions were based upon the common law. In 1889 the legislature provided, by statute, that exemplary damages may be given in certain cases. Before the passage of this act the question was one upon which the courts disagreed, but the statute [***9] has now settled the practice in this state. 

The next error assigned relates to the instructions given by the court to the jury and to those requested by the defendant and refused by the court. The second instruction given by the court was clearly erroneous. The instruction is as follows: "The court instructs you that if you believe from the evidence, that, at the time the defendant shot the plaintiff, the plaintiff was not assaulting the defendant, then your verdict should be for the plaintiff." 

The vice of this instruction is that it excluded from the jury a full consideration of the justification claimed by the defendant. The evidence for the plaintiff tends to show that the shooting, if not malicious, was wanton and reckless, but the evidence for the defendant tends to show that the circumstances surrounding him at the time of the shooting were such as to lead a reasonable man to believe that his life [*119] was in danger, or that he was in danger of receiving great bodily harm at the hands of the plaintiff, and the defendant testified that he did so believe. 

He swears that his house [**287] was invaded shortly after midnight by two men, whom he supposed to be [***10] burglars; that when ejected, they were joined on the outside by three or four others; that the crowd so formed assaulted him with stones and other missiles, when, to frighten them away, he shot into the air; that instead of going away someone approached him from the direction of the crowd; that he supposed this person to be one of the rioters, and did not ascertain that it was the plaintiff until after the shooting. He says that he had had no previous acquaintance with plaintiff; that he did not know that he was a police officer, or that there were any police officers in the town of South Denver; that he heard nothing said at the time by the plaintiff or anyone else that caused him to think the plaintiff was an officer; that his eyesight was greatly impaired, so that he was obliged to use glasses, and that he was without glasses at the time of the shooting, and for this reason could not see distinctly. He then adds: "I saw a man come away from the bunch of men and come up towards me, and as I looked around I saw this man put his hand to his hip pocket. I didn't think I had time to jump aside, and therefore turned around and fired at him. I had no doubts but it was somebody that [***11] had come to rob me, because some weeks before Mr. Wilson's store was robbed. It is next door to mine." 

By this evidence two phases of the transaction are presented for consideration: First, was the plaintiff assaulting the defendant at the time plaintiff was shot? Second, if not, was there sufficient evidence of justification for the consideration of the jury? The first question was properly submitted, but the second was excluded by the instruction under review. The defendant's justification did not rest entirely upon the proof of assault by the plaintiff. A riot was in progress, and the defendant swears that he was attacked with missiles, hit with stones, brickbats, etc.; that he shot [*120] plaintiff, supposing him to be one of the rioters. We must assume these facts as established in reviewing the instruction, as we cannot say what the jury might have found had this evidence been submitted to them under a proper charge. 

By the second instruction the conduct of those who started the fracas was eliminated from the consideration of the jury. If the jury believed from the evidence that the defendant would have been justified in shooting one of the rioters had [***12] such person advanced towards him as did the plaintiff, then it became important to determine whether the defendant mistook plaintiff for one of the rioters, and if such a mistake was in fact made, was it excusable in the light of all the circumstances leading up to and surrounding the commission of the act? If these issues had been resolved by the jury in favor of the defendant, he would have been entitled to a judgment. Morris v. Platt, 32 Conn. 75; Patton v. People, 18 Mich. 318; Kent v. Cole, 84 Mich. 579; Higgins v. Minaghan, 76 Wis. 268. 

The opinion in the first of the cases above cited contains an exhaustive review of the authorities and is very instructive. The action was for damages resulting from a pistol shot wound. The defendant justified under the plea of self defense. The proof for the plaintiff tended to show that he was a mere bystander at a riot, when he received a shot aimed at another, and the court held that, if the defendant was justified in firing the shot at his antagonist, he was not liable to the plaintiff, for the reason that the act of shooting was lawful under the circumstances. 

Where a defendant in a civil action like the one before [***13] us attempts to justify on a plea of necessary self-defense, he must satisfy the jury not only that he acted honestly in using force, but that his fears were reasonable under the circumstances; and also as to the reasonableness of the means made use of. In this case perhaps the verdict would not have been different had the jury been properly instructed, but it might have been, and therefore the judgment must be reversed. 

Reversed.
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PRIOR HISTORY: [***1] 
Action in the district court for Ramsey county to recover $20,000 damages for assault and battery consisting of an alleged unauthorized surgical operation performed by defendant upon plaintiff's ear. The case was tried before Olin B. Lewis, J., and a jury, which rendered a verdict in favor of plaintiff for $14,322.50. From separate orders granting a motion for a new trial and denying a motion for judgment, notwithstanding the verdict, plaintiff and defendant respectively appealed. Orders affirmed. 

SYLLABUS: Excessive Damages—Review. 

Whether a new trial upon the ground of excessive or inadequate damages should be granted or refused, or whether the verdict should be reduced where excessive, rests in the sound judicial discretion of the trial court, in reviewing which this court will be guided by the general rule applicable to other discretionary orders. 

Assault—Intent. 

It is unnecessary to show in a civil action for an assault and battery that defendant intended by the act complained of to injure the plaintiff. It is sufficient if it appear that the act was unlawful. 

Surgical Operation. 

A surgical operation by a physician upon the body of his patient is wrongful and [***2] unlawful where performed without the express or implied consent of the patient. In the absence of such consent, the physician has no authority, implied or otherwise, to perform the same. Consent may be implied from circumstances. 

Consent to Operation. 

Plaintiff consulted defendant concerning a difficulty with her right ear. Defendant examined the organ and advised an operation, to which plaintiff consented. After being placed under the influence of anaesthetics, and when plaintiff was unconscious therefrom, defendant examined her left ear, and found it in a more serious condition than her right, and in greater need of an operation. He called the attention of plaintiff's family physician to the conditions he had discovered, who attended the operation at plaintiff's request, and finally concluded that the operation should be performed upon the left instead of the right ear, to which the family physician made no objection. Plaintiff had not previously experienced any difficulty with her left ear, and was not informed prior to the time she was placed under the influence of anaesthetics that any difficulty existed with reference to it, and she did not consent to an operation thereon. [***3] Subsequently, on the claim that the operation seriously impaired her sense of hearing and was wrongful and unlawful, she brought this action to recover damages for an assault and battery. It is held: 

(a) That defendant had no authority to perform the operation without plaintiff's consent, express or implied. 

(b) That her consent was not expressly given, and whether it should be implied from the circumstances of the case, was a question for the jury to determine. 

(c) That, if the operation was not authorized by the express or implied consent of plaintiff, it was wrongful and unlawful, and constituted, in law, an assault and battery. 

COUNSEL: H. A. Loughran and S. C. Olmstead, for plaintiff. 

Defendant was not entitled to avail himself by way of a set-off, counterclaim or in diminution of damages, of any supposed benefit which it was claimed had accrued to the plaintiff in consequence of the operation which was actually performed upon her left ear. Defendant could not profit by his own wrongdoing. Loomis v. Greene, 7 Me. 386; Russell v. Blake, 2 Pick. 505; Hanmer v. Wilsey, 17 Wend. 91; Bird v. Womack, 69 Ala. 390; Dallam v. Fitler, 6 W. & S. (Pa.) 323. 

The verdict was not [***4] excessive and should not have been set aside. For the rule in such cases, see Blume v. Scheer, 83 Minn. 409. And see the following cases where verdicts for substantial amounts were sustained. Vant Hul v. Great Northern Ry. Co., 90 Minn. 329; Sloniker v. Great Northern Ry. Co., 76 Minn. 306; Shaw v. Boston, 8 Gray, 45; Illinois v. Treat, 75 Ill. App. 327; North Chicago v. Fitzgibbons, 79 Ill. App. 632; Illinois v. Souders, 79 Ill. App. 41; Morgan v. Southern, 95 Cal. 501, 510; Sears v. Seattle, 6 Wash. 227; Illinois v. Cheek, 152 Ind. 663; Erickson v. Brooklyn, 11 Misc. (N.Y.) 662; Mitchell v. Broadway, 70 Hun, 387; Pratt v. Pioneer Press Co., 32 Minn. 217. 

Consent of plaintiff to the operation was necessary. 1 Kinkead, Torts, § 375. Under the circumstances, the defendant had no right to operate upon the plaintiff's left ear without her consent. No express consent was given, and no consent can be implied from what she said or did. The defendant might easily, and without any danger to his patient have allowed her to recover consciousness, postponed his operation, advised her of the condition of her left ear, explained to her the risks and danger of the operation and its probable [***5] advantages, and given her the opportunity to be the final arbiter as to whether or not she would take her chances with the operation, or living without it. Reg. v. Bennett, 4 F. & F. 1105; Reg. v. Sinclair, 13 Cox C.C. 28; Richie v. State, 58 Ind. 355; State v. Long, 93 N.C. 542. 

In doing an unlawful act one becomes liable for its consequences no matter what his intentions are. Addison, Torts, 689; Bullock v. Babcock, 3 Wend. 391; Johnson v. McConnel, 15 Hun, 293; Lander v. Seaver, 32 Vt. 114; Vosburg v. Putney, 80 Wis. 523. 

Keith, Evans, Thompson & Fairchild and John D. O'Brien, for defendant. 

The order granting a new trial should be affirmed under the rule established in the case of Hicks v. Stone, 13 Minn. 398 (434). 

The verdict being so excessive it was the duty of the court to set it aside altogether. Plaunt v. Railway Transfer Co., 90 Minn. 499. It cannot be accounted for upon any other theory than that of passion or prejudice on the part of the jury. Blume v. Scheer, 83 Minn. 409; Pratt v. Pioneer Press Co., 32 Minn. 217; Woodward v. Glidden, 33 Minn. 108, 109; Dennis v. Johnson, 42 Minn. 301, 303. An element which tended to influence the jury improperly and prejudice [***6] them in returning their verdict, is the fact that they were given to understand that an insurance company was engaged in the defense of the case. This is recognized as damaging to the defendant. Barg v. Bousfield, 65 Minn. 355, 360; Cosselmon v. Dunfee, 172 N.Y. 507; Sawyer v. J.M. Arnold Shoe Co., 90 Me. 369; Iverson v. McDonnell, 36 Wash. 73; Gahagan v. Aermotor Co., 67 Minn. 252. 

Defendant had plaintiff's consent to perform the operation. This is not a case where defendant has taken a person who did not wish to become his patient and forcibly performed an operation upon her. The operation was upon one who had herself sought defendant and had established the relation of physician and patient between them. From the relation thus established, and from what the plaintiff knew the defendant did in respect to looking for disease in the left ear, and from the advice he had given and she had adopted with respect to an operation for a kindred but much less threatening condition in the right ear, it follows that the defendant must be deemed to have had the consent of the plaintiff to do what was done in this case, when the defendant found the imminent and alarming conditions arising [***7] in the left ear after plaintiff became unconscious. McClallen v. Adams, 19 Pick. 333; O'Brien v. Cunard, 154 Mass. 272. 

Independently of consent, the physician who, under such circumstances as exist in this case, performs successfully an operation which is the best thing to do to arrest disease and save life, should be held fully justified in what he has done, and bound to have taken the course he has followed. Pollock, Torts, 146. 

Defendant's intention was not to injure but to benefit plaintiff, who at the time was his patient and in his care. His action, in view of this relation and because of the absence of fault and of wrong intention on his part, did not constitute an assault and battery. Bigelow, Lead. Cas. Torts, 230, 231; Hoffman v. Eppers, 41 Wis. 251; Addison, Torts, 692; Cooley, Torts, 162; 3 Cyc. 1068; Jaggard, Torts, 437, 438; 2 Greenleaf, Ev. §§ 84, 85; Pollock, Torts, 8. 

OPINIONBY: BROWN 

OPINION: [*264]  [**13] BROWN, J.

 n2 

n2 JAGGARD, J., took no part. 

Defendant is a physician and surgeon of standing and character, making disorders of the ear a specialty, and having an extensive practice in the city of St. Paul. He was consulted by plaintiff, who complained [***8] to him of trouble with her right ear, and, at her request, made an examination of that organ for the purpose of ascertaining its condition. He also at the same time examined her left ear, but, owing to foreign substances therein, was unable to make a full and complete diagnosis at that time. The examination of her right ear disclosed a large perforation in the lower portion of the drum membrane, and a large polyp [*265] in the middle ear, which indicated that some of the small bones of the middle ear (ossicles) were probably diseased. He informed plaintiff of the result of his examination, and advised an operation for the purpose of removing the polyp and diseased ossicles. After consultation with her family physician, and one or two further consultations with defendant, plaintiff decided to submit to the proposed operation. She was not informed that her left ear was in any way diseased, and understood that the necessity for an operation applied to her right ear only. She repaired to the hospital, and was placed under the influence of anesthetics; and, after being made unconscious, defendant made a thorough examination of her left ear, and found it in a more serious condition [***9] than her right one. A small perforation was discovered high up in the drum membrane, hooded, and with granulated edges, and the bone of the inner wall of the middle ear was diseased and dead. He called this discovery to the attention of Dr. Davis—plaintiff's family physician, who attended the operation at her request—who also examined the ear and confirmed defendant in his diagnosis. Defendant also further examined the right ear, and found its condition less serious than expected, and finally concluded that the left, instead of the right, should be operated upon; devoting to the right ear other treatment. He then performed the operation of ossiculectomy on plaintiff's left ear; removing a portion of the drum membrane, and scraping away the diseased portion of the inner wall of the ear. The operation was in every way successful and skillfully performed. It is claimed by plaintiff that the operation greatly impaired her hearing, seriously injured her person, and, not having been consented to by her, was wrongful and unlawful, constituting an assault and battery; and she brought this action to recover damages therefor. 

The trial in the court below resulted in a verdict for [***10] plaintiff for $14,322.50. Defendant thereafter moved the court for judgment notwithstanding the verdict, on the ground that, on the evidence presented, plaintiff was not entitled to recover, or, if that relief was denied, for a new trial on the ground, among others, that the verdict was excessive; appearing to have been given under the influence of passion and prejudice. The trial court denied the motion for judgment, but granted a new trial on the ground, as stated in the order, that the damages were excessive. Defendant appealed from the order denying the [*266] motion for judgment, and plaintiff appealed from the order granting a new trial. 

1. It is contended on plaintiff's appeal that the trial court erred in granting a new trial of the action; that the order should be reversed, and the verdict reinstated. The new trial was granted, as already stated, on the ground that the verdict was excessive, appearing to have been given under the influence of passion and prejudice; and the point made is that the evidence, as contained in the record, does not sustain this conclusion, within the limits of the rule applicable to motions for a new trial based upon that ground. Considerable [***11] confusion has existed with reference to the proper rule guiding this court in reviewing orders of this kind ever since the decision in Nelson v. Village of West Duluth, 55 Minn. 497, 57 N.W. 149, wherein it was said that the rule of Hicks v. Stone, 13 Minn. 398 (434) did not apply. Several decisions involving the same question have since [**14] been filed, and the bar is apparently in some doubt as to the true rule upon the subject. 

We are not disposed to review the former decisions of the court, but, for future guidance, take this occasion to say (that there may be no further controversy in the matter) that in actions to recover unliquidated damages, such as actions for personal injuries, libel, and slander, and similar actions, where the plaintiff's damages cannot be computed by mathematical calculation, and are not susceptible to proof by opinion evidence, and are within the discretion of the jury, the motion for new trial on the ground of excessive or inadequate damages should be made under the fourth subdivision of section 5398, G.S. 1894; and in such cases the court will not interfere with the verdict unless the damages awarded appear clearly to be excessive or inadequate, [***12] as the case may be, and to have been given under the influence of passion or prejudice. On the other hand, in all actions, whether sounding in tort or contract, where the amount of damages depends upon opinion evidence, as the value of property converted or destroyed, the nature and extent of injuries to person or property, the motion for new trial should be made under the fifth subdivision of the statute referred to; and in cases of doubt, or where both elements of damages are involved, under both subdivisions. State v. Shevlin-Carpenter Co., 66 Minn. 217, 68 N.W. 973. 

But in any case, whether a new trial upon the ground of excessive [*267] or inadequate damages should be granted or refused, or whether the verdict should be reduced, rests in the sound judicial discretion of the trial court (Craig v. Cook, 28 Minn. 232, 9 N.W. 712; Pratt v. Pioneer Press Co., 32 Minn. 217, 18 N.W. 836, 20 N.W. 87), in reviewing which this court will be guided by the general rule applicable to other discretionary orders. We applied this rule at the present term in Epstein v. Chicago Great Western Ry. Co., infra, page 516. Where the damages are susceptible of ascertainment by calculation, [***13] and the jury return either an inadequate or excessive amount, it is the duty of the court to grant unconditionally a new trial for the inadequacy of the verdict, or, if excessive, a new trial unless plaintiff will consent to a reduction of the amount given by the jury. 

Applying the rule stated to the case at bar, we are clear the trial court did not abuse its discretion in granting defendant's motion for a new trial, and its order on plaintiff's appeal is affirmed. We cannot adopt the suggestion of counsel for plaintiff that this court now reduce the verdict to a proper amount, for there is no verdict upon which such an order could act. It was set aside by the trial court. 

2. We come then to a consideration of the questions presented by defendant's appeal from the order denying his motion for judgment notwithstanding the verdict. It is contended that final judgment should be ordered in his favor for the following reasons: (a) That it appears from the evidence received on the trial that plaintiff consented to the operation on her left ear. (b) If the court shall find that no such consent was given, that, under the circumstances disclosed by the record, no consent was necessary. [***14] (c) That, under the facts disclosed, an action for assault and battery will not lie; it appearing conclusively, as counsel urge, that there is a total lack of evidence showing or tending to show malice or an evil intent on the part of defendant, or that the operation was negligently performed. 

We shall consider first the question whether, under the circumstances shown in the record, the consent of plaintiff to the operation was necessary. If, under the particular facts of this case, such consent was unnecessary, no recovery can be had, for the evidence fairly shows that the operation complained of was skillfully performed and of a generally beneficial nature. But if the consent of plaintiff was necessary, then the further questions presented become important. This [*268] particular question is new in this state. At least, no case has been called to our attention wherein it has been discussed or decided, and very few cases are cited from other courts. We have given it very deliberate consideration, and are unable to concur with counsel for defendant in their contention that the consent of plaintiff was unnecessary. 

The evidence tends to show that, upon the first examination [***15] of plaintiff, defendant pronounced the left ear in good condition, and that, at the time plaintiff repaired to the hospital to submit to the operation on her right ear, she was under the impression that no difficulty existed as to the left. In fact, she testified that she had not previously experienced any trouble with that organ. It cannot be doubted that ordinarily the patient must be consulted, and his consent given, before a physician may operate upon him. 

It was said in the case of Pratt v. Davis, 37 Chicago Leg. News, 213, referred to and commented on in 60 Cent. Law J. 452: "Under a free government, at least, the free citizen's first and greatest right, which underlies all others—the right to the inviolability of his person; in other words the right to himself—is the subject of universal acquiescence, and this right necessarily forbids a physician or surgeon, however skilful or eminent, who has been asked to examine, diagnose, advise, and prescribe (which are at least necessary first steps in treatment and care), to violate, without permission, the bodily integrity of his patient by a major or capital operation, placing him under an anaesthetic for that purpose, and [***16] operating upon him without his consent or knowledge." 

1 Kinkead Torts, § 375, states the general rule on this subject as follows: "The patient must be the [**15] final arbiter as to whether he shall take his chances with the operation, or take his chances of living without it. Such is the natural right of the individual, which the law recognizes as a legal right. Consent, therefore, of an individual, must be either expressly or impliedly given before a surgeon may have the right to operate." There is logic in the principle thus stated, for, in all other trades, professions, or occupations, contracts are entered into by the mutual agreement of the interested parties, and are required to be performed in accordance with their letter and spirit. No reason occurs to us why the same rule should not apply between [*269] physician and patient. If the physician advises his patient to submit to a particular operation, and the patient weighs the dangers and risks incident to its performance, and finally consents, he thereby, in effect, enters into a contract authorizing his physician to operate to the extent of the consent given, but no further. 

It is not, however, contended [***17] by defendant that under ordinary circumstances consent is unnecessary, but that, under the particular circumstances of this case, consent was implied; that it was an emergency case, such as to authorize the operation without express consent or permission. The medical profession has made signal progress in solving the problems of health and disease, and they may justly point with pride to the advancements made in supplementing nature and correcting deformities, and relieving pain and suffering. The physician impliedly contracts that he possesses, and will exercise in the treatment of patients, skill and learning, and that he will exercise reasonable care and exert his best judgment to bring about favorable results. The methods of treatment are committed almost exclusively to his judgment, but we are aware of no rule or principle of law which would extend to him free license respecting surgical operations. Reasonable latitude must, however, be allowed the physician in a particular case; and we would not lay down any rule which would unreasonably interfere with the exercise of his discretion, or prevent him from taking such measures as his judgment dictated for the welfare of the [***18] patient in a case of emergency. If a person should be injured to the extent of rendering him unconscious, and his injuries were of such a nature as to require prompt surgical attention, a physician called to attend him would be justified in applying such medical or surgical treatment as might reasonably be necessary for the preservation of his life or limb, and consent on the part of the injured person would be implied. And again, if, in the course of an operation to which the patient consented, the physician should discover conditions not anticipated before the operation was commenced, and which, if not removed, would endanger the life or health of the patient, he would, though no express consent was obtained or given, be justified in extending the operation to remove and overcome them. 

But such is not the case at bar. The diseased condition of plaintiff's left ear was not discovered in the course of an operation on the right [*270] which was authorized, but upon an independent examination of that organ, made after the authorized operation was found unnecessary. Nor is the evidence such as to justify the court in holding, as a matter of law, that it was such an affection [***19] as would result immediately in the serious injury of plaintiff, or such an emergency as to justify proceeding without her consent. She had experienced no particular difficulty with that ear, and the questions as to when its diseased condition would become alarming or fatal, and whether there was an immediate necessity for an operation, were, under the evidence, questions of fact for the jury. 

3. The contention of defendant that the operation was consented to by plaintiff is not sustained by the evidence. At least, the evidence was such as to take the question to the jury. This contention is based upon the fact that she was represented on the occasion in question by her family physician; that the condition of her left ear was made known to him, and the propriety of an operation thereon suggested, to which he made no objection. It is urged that by his conduct he assented to it, and that plaintiff was bound thereby. It is not claimed that he gave his express consent. It is not disputed but that the family physician of plaintiff was present on the occasion of the operation, and at her request. But the purpose of his presence was not that he might participate in the operation, [***20] nor does it appear that he was authorized to consent to any change in the one originally proposed to be made. Plaintiff was naturally nervous and fearful of the consequences of being placed under the influence of anesthetics, and the presence of her family physician was requested under the impression that it would allay and calm her fears. The evidence made the question one of fact for the jury to determine. 

4. The last contention of defendant is that the act complained of did not amount to an assault and battery. This is based upon the theory that, as plaintiff's left ear was in fact diseased, in a condition dangerous and threatening to her health, the operation was necessary, and, having been skillfully performed at a time when plaintiff had requested a like operation on the other ear, the charge of assault and battery cannot be sustained; that, in view of these conditions, and the claim that there was no negligence on the part of defendant, and an entire absence of any evidence tending to show an evil intent, the court should say, as a [*271] matter of law, that no assault and battery was committed, even though she did not consent to [**16] the operation. In other [***21] words, that the absence of a showing that defendant was actuated by a wrongful intent, or guilty of negligence, relieves the act of defendant from the charge of an unlawful assault and battery. 

We are unable to reach that conclusion, though the contention is not without merit. It would seem to follow from what has been said on the other features of the case that the act of defendant amounted at least to a technical assault and battery. If the operation was performed without plaintiff's consent, and the circumstances were not such as to justify its performance without, it was wrongful; and, if it was wrongful, it was unlawful. As remarked in 1 Jaggard, Torts, 437, every person has a right to complete immunity of his person from physical interference of others, except in so far as contact may be necessary under the general doctrine of privilege; and any unlawful or unauthorized touching of the person of another, except it be in the spirit of pleasantry, constitutes an assault and battery. In the case at bar, as we have already seen, the question whether defendant's act in performing the operation upon plaintiff was authorized was a question for the jury to determine. If it was [***22] unauthorized, then it was, within what we have said, unlawful. It was a violent assault, not a mere pleasantry; and, even though no negligence is shown, it was wrongful and unlawful. The case is unlike a criminal prosecution for assault and battery, for there an unlawful intent must be shown. But that rule does not apply to a civil action, to maintain which it is sufficient to show that the assault complained of was wrongful and unlawful or the result of negligence... 1 Addison, Torts, 689; Lander v. Seaver, 32 Vt. 114; Vosburg v. Putney, 80 Wis. 523, 50 N.W. 403. 
The amount of plaintiff's recovery, if she is entitled to recover at all, must depend upon the character and extent of the injury inflicted upon her, in determining which the nature of the malady intended to be healed and the beneficial nature of the operation should be taken into consideration, as well as the good faith of the defendant. 

Orders affirmed.

CHARLES W. GODDARD vs. THE GRAND TRUNK RAILWAY OF CANADA.
SUPREME JUDICIAL COURT OF MAINE, WESTERN DISTRICT, CUMBERLAND COUNTY

57 Me. 202; 1869 Me. LEXIS 66

1869, Decided

PRIOR HISTORY:  [**1] ON EXCEPTIONS and motion to set aside the verdict as being excessive.

 

TRESPASS for an alleged assault by a servant of the defendants, in one of their first-class passenger cars, upon the plaintiff, a respectable and well-known member of the legal profession, having been county attorney, several times State senator, president of the senate, and representative of the country abroad, and being, at the time of the trial, judge of the superior court for the county of Cumberland.

 

Upon the question of the defendants' liability, the presiding judge instructed the jury inter alia,—

 

That if, when Jackson approached the plaintiff, he believed the latter was fraudulently attempting to evade the payment of his fare, and his purpose was to ascertain whether or not his belief was well founded, he was acting within the scope of his authority; and if, in the discharge of that duty, he assaulted the plaintiff in the manner testified to by him, the defendants were responsible for the assault.

 

On the subject of damages, the presiding judge instructed the jury,—

 

That, in the first place, if the plaintiff was entitled to recover any damages, he was entitled to such damages as he [**2] had actually suffered; and, in estimating the amount, they would not be limited to what he had lost in dollars and cents; that they might properly consider the injury to his feelings, his wounded pride, his wounded self-respect, his mental pain and suffering occasioned by the assault, and the feeling of degradation that necessarily resulted from it; that a man's feelings, self-respect, and pride of character are as much under the protection of the law in such case as his property; that, in estimating the damages for a personal assault attended with opprobrious and insulting language, the jury have a right to consider the character and standing of the person assaulted, and the injury to his feelings, as well as the injury to his person, and then to give him such damages as, in view of all the circumstances, would be a just compensation for the injury actually suffered; that, if the injury was wanton, malicious, committed in reckless and willful disregard of the rights of the injured party, the law allows the jury to give what is called punitive or exemplary damages; that the law blends the interests of the injured party with those of the public, and permits the jury not only to give [**3] damages sufficient to compensate the plaintiff, but also to punish the defendant; that they should be very cautious in the application of this rule; that the law does not require them to give exemplary damages in any case; that when the damages which the plaintiff is entitled to recover, in order to compensate him for the injury he has actually suffered, are sufficient to punish the defendant and serve as a warning and example to others, the jury ought not to give more; if they think such damages are not enough, then the law allows them to add such further sum as will make it sufficient for that purpose; but they should be careful, in fixing the amount, not to allow more than is just and reasonable, and not to allow their judgments to be swerved by passion.

 

The defendants requested the presiding judge to instruct the jury, that, if they found that the acts and words of Jackson were not directly nor impledly authorized nor ratified by the defendants, then the plaintiff was not in any event entitled to recover vindictive or exemplary damages against the defendants, nor damages in the nature of smart-money. But the presiding judge, having already instructed the jury upon what state [**4] of facts the plaintiff would be entitled to such damages, declined to comply with the request.

 

The jury returned a verdict for the plaintiff for $4,850. And the defendants alleged exceptions.

 

The facts in the case are sufficiently stated in the opinion.

DISPOSITION: Motion and exceptions overruled.

HEADNOTES: A common carrier of passengers is responsible for the wilful misconduct of his servant toward a passenger.

 

A passenger who is assaulted and grossly insulted in a railway car by a brakeman employed on the train, has a remedy therefor against the company.

 

If a brakeman, employed on a railway passenger train, assault and grossly insult a passenger thereon, and the company retain the offending servant in their service after his misconduct is known to them, they will be liable to exemplary damages.

 

The plaintiff, a highly respectable citizen, and a passenger in the defendants' railway car, on request, surrendered his ticket to a brakeman authorized to demand and receive it. Shortly after, the brakeman, without provocation, approached the plaintiff in his seat, and, accosting him in a loud voice, denied, in the presence of the other passengers, that he had seen or received the plaintiff's ticket, and, in language coarse, profane, and grossly insulting, called the plaintiff a liar, charged him with then attempting to evade the payment of his fare and with having done so before; and leaning over the plaintiff, then in feeble health and partially reclining in his seat, and bringing his fist down close to his face, violently shook it there and threatened to split the plaintiff's head open and to spill his brains right there on the spot, with much more to the same effect. The defendants, although well knowing the brakeman's misconduct, did not discharge him, but retained him in his place, which he continued to occupy at the time of the trial. The jury was instructed that the case was a proper one for exemplary damages, and they returned a verdict for $4,850, which the court declined to set aside.

COUNSEL: G. F. Shepley, for the plaintiff.

 

I. Are railroad corporations exempt from accountability for the improper, violent, and unlawful acts of their servants or agents, when acting in the scope of their employment?

 

1. "A master is liable for the tortious acts of his servants, when done in the course of his employment, although in disobedience of the master's orders." Phil. & Reading R. R. Co. v. Derby, 14 Howard, 468.

 

Certainly, in all cases where an individual master would be responsible. First Baptist Church v. S. & T. R. R. Co., 5 Barbour, Ct. Rep., N. Y. 79.

 

Respondeat superior, is the universal rule whether the act is one of omission or commission, if done in the course of the servant's employment.

 

2. The fact that the master did not authorize or even know of the tortious act, or did not ratify it, or if he even disapproved of and forbade it, makes no difference. [**5] 14 Howard, p. 488. Story on Agency, § 452. Smith on Master and Servant, 152.

 

If a master directs his servant to drive slowly, but is disobeyed, and an injury results, he is nevertheless liable, because he has put it in his servant's power to mismanage the carriage by intrusting him with it. Heath v. Wilson, 9 Car. & Payne, 607, by Erskine, J.

 

3. The maxim must not be qualified, lest it be nullified. It is specially important to the public interest that railroad corporations should be held to the utmost strictness of it. The original blame, the causa causans of the mischief is in the corporation, by intrusting the lives and persons of their passengers to unsuitable persons, who will not submit to control; the proximate cause, the ipsa negligentia, is the disobedience of the servant so intrusted. 14 Howard, 487, by Grier, J.

 

4. By so doing, the master warrants the fidelity and good conduct of his servant. Story on Agency, p. 465, chap. 17, § 452.

 

And just the same, though the servant's conduct was contrary to orders and against the master's interest. Ibid., note 2.

 

5. And this, too, where the conductor, whose disobedience occasioned the injury, had the reputation [**6] of a careful and competent person, had received express orders, had never before disobeyed, and was discharged instantly for his misconduct. 14 Howard, 470.

 

If a coachman, driving his master and being ordered not to drive so fast, disobeys and thereby occasions an injury, the master is responsible, because he is still driving for his master, though driving badly. Brown v. Copley, 7 Mann. & Granger, 566; E. C. L., 566, by Cresswell, J.

 

The case Wright v. Wilcox, 19 Wendell, 343, is not good law. Howe v. Newmarch, 12 Allen, 52, cited by defendant on p. 1 of his exceptions. Reeve on Domestic Relations, 357, 358. Redfield on Railways, 384, note. Smith on Master and Servant, 172 et seq.

 

6. The instruction given toward the end of p. 5 is certainly favorable enough for defendants. 12 Allen, 52, cited by defendants.

 

7. The distinction between trespass and case, occasioned much of the difficulty on this subject. Same case.

 

8. Where the business implies the use of force and violence to the person of another, and the servant commits a trespass in the course of his employment, the master is liable, although the trespass consists only in the use of excessive force. Moore [**7] v. Fitchburg R. R., 4 Gray, 465. Hewett v. Swett, 3 Allen, 420.

 

In such case, it is left to the discretion of the servant to decide when the occasion arises to which the order applies, and the extent and kind of force to be used, and the master is liable, if in the execution of the order the servant uses force in a manner or to a degree unjustifiable. 12 Allen, 57, by Hoar, J., defendant's own case.

 

9. And that, too, whether the wrongful act was one of negligence, or was the effect of a wanton or reckless purpose to accomplish the master's business in an unlawful manner. Ibid.

 

And this is precisely the present case.

 

Jackson was not only brakeman but vice-conductor in charge of the rear car where plaintiff was imprisoned, with all the power of the chief conductor, Whitney, the full exercise of which was required of Jackson until Whitney arrived. See letter of Superintendent Bailey; Whitney's testimony; Bailey's testimony. Jackson was thus usually in command as conductor until after passing Falmouth; evidence of Whitney and Bailey; and, on this occasion, Jackson commanded in Whitney's absence until after passing Cumberland. See Burleigh's deposition and plaintiff's [**8] testimony,

 

Accordingly, Jackson was authorized to use force and violence as conductor, and did exercise all Whitney's power at Falmouth by demanding, receiving, and delivering to Whitney plaintiff's ticket at Falmouth station; and between Falmouth and Cumberland, perpetrating, as conductor, the outrage in question. See evidence of Burleigh and of plaintiff.

 

The authority of a conductor implies the use of force and violence to passengers attempting to ride without tickets or paying their fare, leaving it to the conductor's discretion to decide when the occasion arises, and the nature and kind of force to use.

 

A plaintiff, put off a freight car by a conductor while the train was in motion, could not have maintained an action against the conductor, if he had been ejected by the use of reasonable force when the train was at rest, because the conductor had a right so to do; hence the corporation is liable for the unlawful force and vioence of the conductor. Holmes v. Wakefield et als., 13 Allen, 580, by Judge Hoar.

 

That is to say, as Jackson, representing conductor Whitney, might lawfully have confined plaintiff in his seat until the arrival of Whitney for non-payment [**9] of fare or non-production of ticket, using reasonable force, therefore the corporation that employs him is liable for his unlawful exhibition of force to plaintiff, when in fact he had paid for and surrendered his ticket.

 

10. The jury were properly instructed, as matter of law, that under a given state of facts, the servant was in the course of his employment. Drew v. Sixth Av. R. R., 40 N. Y. 429.

 

II. Of the rule of damages.

 

1. Plaintiff should be fully compensated for the injury received,—the injury to his feelings, for his wounded pride, mental pain and sufferings, and the feeling of degradation resulting from such a public, brutal, unprovoked, and prolonged assault. Wadsworth v. Treat, 43 Maine, 143.

 

2. Punitory, exemplary, or vindictive damages are allowable when the injury is wanton, malicious, and committed in reckless disregard of the rights of the injured party. Pike v. Dilling, 48 Maine, 539, A. D. 1861.

 

The opinion of the present chief justice, sustaining the ruling of Mr. Justice Cutting, contains so thorough and exhaustive a review of the decisions in England and in this country, that a reference to earlier authorities would be a work of supererogation. [**10] 

 

Since that time, however, Messrs. Sedgwick, Hilliard, and other leading elementary writers, who have published new works or new editions, as well as the federal courts, and those of nearly all the States, have steadily maintained the principle of exemplary damages. Sedgwick on the Measure of Damages, chap. 18.

 

That this is the main element in all actions of per quod servitium amisit, is demonstrated with great force and clearness in McBride v. McLaughlin, 5 Watts, 375.

 

Also, that evidence of defendant's wealth can be allowable only on the same principle. Ibid.

 

That corrective damages may be given for the sake of example, is as old as the law itself. Sedgwick, p. 530, ed. of 1868.

 

Do not all qui tam actions, and those where, as in the statute against gambling-houses, the whole penalty goes to the successful informer, rest on the same basis?

 

The instruction on this point was in strict conformity to law, and extremely well guarded. 7th Circ. O., 1842, Peck v. Neil, 3 McLean, 22.

 

III. Such being the law, shall these defendants be permitted to escape its salutary provisions?

 

1. If it be said that the outrage was committed by Jackson, and not by defendant [**11] corporation personally, this is only true in a physical sense; because a corporation has no material body with which to perpetrate its crimes, any more than it has a soul to suffer for, or a conscience to be ashamed of them. In reality the assertion is false, because a corporation can act only through its servants, and its servants' acts are its only acts, its servants' will its only will, except, perhaps, in the case of the votes of its members at a stockholders' meeting.

 

The Grand Trunk Railway Company of Canada was personally present in the rear car of that passenger train, in the person and only in the person of its recognized representative, vice-conductor Jackson,—and his will and his acts were, in law and in fact, its will and acts, and its only will and acts on that occasion.

 

If, therefore, an individual master, perhaps personally innocent of positive evil intent, is liable to punishment by exemplary damages for the malice of his servant, for a much stronger reason ought a soulless corporation to be held responsible for the wicked and wanton acts of its sole representative.

 

Besides, if corporations cannot be reached in exemplary damages for the malice of their [**12] servants, they escape entirely, and thus stand infinitely better than citizens, who are liable in punitory damages, not only for the malicious acts of their agents, but for their own personal acts, which latter it is obvious a corporation can never be guilty of, in the strict sense.

 

Corporations are subject to the same liability as common individuals. Angell and Ames on Corporations, ch. 11, p. 333. Redfield on Railways, vol. 2, § 187, p. 331, note 1.

 

And the disobedience of the agent makes no difference, if he was acting within the scope of his employment. Ibid. § 164, p. 116, clause 8.

 

These very defendants have been taught this principle in their own proper person by the supreme court of N. H. Hopkins v. A. & St. L. R. R., 36 N. H. 9. Redfield, vol. 2, § 183, p. 220, note 2.

 

IV. The damage considered as punitory was not only not excessive, but it is now at this hearing apparent to the court to be insufficient. It has not produced the effect of causing the corporation to discharge from its service the offending servant, who is still in its employment, and has been promoted. The court is not informed, the public and the injured party are alike ignorant of the [**13] grounds of this unprovoked assault. This corporation, with its immense capital, defies the court, the jury, and the public, by its obstinate neglect and refusal even after verdict, to apologize for, or explain the transaction. It produces in court the assailant, still an employee of the company, neglects even to call him as a witness or any other witness to disprove their actual malice, and thus leaving the fair inference that they approve and justify, if they did not directly order the acts of violence to the passenger,—ask the court to say that the damages returned by the jury were greater than necessary for the public protection, while at the same time their own acts show before the court that they were insufficient.

 

V. The learned judge rightly refused to instruct the jury to measure their damages by a hypothetical suit against Jackson, not only for the reason given by him which was sufficient, but because it would have been intrinsically bad law.

 

We have seen that the theory of exemplary damages involves the question of a defendant's wealth. McBride v. McLaughlin, 5 Watts, 375.

 

The defendant's wealth may be given in evidence. Greenl. on Ev., vol. 2, p. 221.

 

Especially [**14] where it was proved that the defendant was amply able to pay for it. Hilliard on Remedies for Torts, chap. 7, p. 453, § 1.

 

Therefore damages which would be absurdly, nay, oppressively large, as against a worthless, brutal fellow, whom no person or corporation in the world but one, would retain in its employment, would be ridiculously and contemptibly small when inflicted either as punishment or example, on his employers and retainers with a capital of eighty millions in gold, an annual income of more than half a million pounds sterling, and a line nearly one thousand miles long.

 

The authorities will be found by a preponderance to establish the following propositions:

 

1. The master is liable in a civil suit of trespass, or trespass on the case for the tortious acts of his servant done in the scope of his employment.

 

2. The fact of the tortious act having been done in disobedience of express orders, and without subsequent approval or ratification, makes no difference.

 

3. Nor whether the purpose of the servant was malicious except so far as the amount of damages.

 

4. Railroad corporations stand on no better footing than individuals in any of these particulars. [**15] 

 

5. Under a given state of facts, the court may rightly instruct the jury, as matter of law, that the servant was in the course of his employment.

 

6. In the present case the judge correctly instructed the jury on the facts supposed.

 

7. In case of malicious personal tort, the jury are authorized to give punitory or exemplary damages.

 

8. The instruction on this point was correct, and very carefully guarded.

 

9. A corporation is liable to punitory damages at least as fully as an individual master.

 

10. In fact, a very large and increasing proportion of the later cases of punitory damages have been inflicted on railroad corporations, and that, too, without proof of previous knowledge or subsequent approval of the tortious act by any other officer of the defendant corporation than the offending servant.

 

Finally. All the instructions of the presiding justice were correct, or at least sufficiently favorable to defendants.

 

P. Barnes, for the defendants, cited Derby v. Penn. R. R. Co. 14 How. 468, and cases there cited; Howe v. Newmarch, 12 Allen, 56; Reeves' Dom. Relations, 356, 358; Foster v. Essex Bank, 17 Mass. 508; 2 Kent's Com. 259, 260; Story on Agency, [**16] § 318; Brown v. Purviance, 2 Harris & Gill. 317; Lyons v. Martin, 8 Ad. & Ellis, 514; Thames Steam Boat Co. v. R. R. Co., 24 Conn. 40; 1 Redfield on Railways, 510-515; Pote v. Dill, 48 Maine, 539, Rice's dissenting opinion; Hagan v. Prov. & Wor. R. R. Co., 3 Rhode Island, 188; Turner v. N. B. & M. R. R. Co., 34 Cal. 594; Pleasant v. N. B. & M. R. R. Co., 34 Cal. 586; Finny v. Mil. & Wis. R. R. Co. 10 Wis., 338; Clark v. Newson, 1 Exch. 131; Montfort v. Wordsworth, 7 Ind. 83; Ripley v. Miller, 11 Ind. 247.

JUDGES: WALTON, J. APPLETON, C. J.; DICKERSON, BARROWS, and DANFORTH, JJ., concurred. TAPLEY, J., dissenting.

OPINIONBY: WALTON

OPINION: [*211] WALTON, J. Two questions are presented for our consideration: first, is the common carrier of passengers responsible for the willful misconduct of his servant? or, in other words, if a passenger [*212] who has done nothing to forfeit his right to civil treatment, is assaulted and grossly insulted by one of the carrier's servants, can he look to the carrier for redress? and, secondly, if he can, what is the measure of relief which the law secures to him? These are questions that deeply concern, not only the numerous railroad and steamboat companies [**17] engaged in the transportation of passengers, but also the whole travelling public; and we have endeavored to give them that consideration which their great importance has seemed to us to demand.

I. Of the carrier's liability. It appears in evidence, that the plaintiff was a passenger in the defendants' railway car; that, on request, he surrendered his ticket to a brakeman employed on the train, who, in the absence of the conductor, was authorized to demand and receive it; that the brakeman afterwards approached the plaintiff, and, in language coarse, profane, and grossly insulting, denied that he had either surrendered or shown him his ticket; that the brakeman called the plaintiff a liar, charged him with attempting to avoid the payment of his fare, and with having done the same thing before, and threatened to split his head open and spill his brains right there on the spot; that the brakeman stepped forward and placed his foot upon the seat on which the plaintiff was sitting, and, leaning over the plaintiff, brought his fist close down to his face, and shaking it violently, told him not to yip, if he did he would spot him, that he was a damned liar, that he never handed him his [**18] ticket, that he did not believe he paid his fare either way; that this assault was continued some fifteen or twenty minutes, and until the whistle sounded for the next station; that there were several passengers present in the car, some of whom were ladies, and that they were all strangers to the plaintiff; that the plaintiff was at the time in feeble health, and had been for some time under the care of a physician, and at the time of the assault was reclining languidly in his seat; that he had neither said nor done anything to provoke the assault; that, in fact, he had paid his fare, had received a ticket, and had surrendered it to this very brakeman [*213] who delivered it to the conductor only a few minutes before, by whom it was afterwards produced and identified; that the defendants were immediately notified of the misconduct of the brakeman, but, instead of discharging him, retained him in his place; that the brakeman was still in the defendants' employ when the case was tried and was present in court during the trial, but was not called as a witness, and no attempt was made to justify or excuse his conduct.

Upon this evidence the defendants contend that they are not liable, [**19] because, as they say, the brakeman's assault upon the plaintiff was willful and malicious, and was not directly nor impliedly authorized by them. They say the substance of the whole case is this, that "the master is not responsible as a trespasser, unless by direct or implied authority to the servant, he consents to the unlawful act."

The fallacy of this argument, when applied to the common carrier of passengers, consists in not discriminating between the obligation which he is under to his passenger, and the duty which he owes a stranger. It may be true that if the carrier's servant willfully and maliciously assaults a stranger, the master will not be liable; but the law is otherwise when he assaults one of his master's passengers. The carrier's obligation is to carry his passenger safely and properly, and to treat him respectfully, and if he intrusts the performance of this duty to his servants, the law holds him responsible for the manner in which they execute the trust. The law seems to be now well settled that the carrier is obliged to protect his passenger from violence and insult, from whatever source arising. He is not regarded as an insurer of his passenger's safety against [**20] every possible source of danger; but he is bound to use all such reasonable precautions as human judgment and foresight are capable of, to make his passenger's journey safe and comfortable. He must not only protect his passenger against the violence and insults of strangers and co-passengers, but a fortiori, against the violence and insults of his own servants. If this duty to the passenger is not performed, if this protection is not furnished, but, on the contrary, the passenger is assaulted and insulted, through the [*214] negligence or the willful misconduct of the carrier's servant, the carrier is necessarily responsible.

And it seems to us it would be cause of profound regret if the law were otherwise. The carrier selects his own servants and can discharge them when he pleases, and it is but reasonable that he should be responsible for the manner in which they execute their trust. To their care and fidelity are intrusted the lives and limbs and comfort and convenience of the whole traveling public, and it is certainly as important that these servants should be trustworthy as it is that they should be competent. It is not sufficient that they are capable of doing well, [**21] if in fact they choose to do ill; that they can be as polite as a Chesterfield, if, in their intercourse with the passengers, they choose to be coarse, brutal, and profane. The best security the traveler can have that these servants will be selected with care, is to hold those by whom the selection is made responsible for their conduct.

...

This liability of the master is very clearly expressed in a recent case in Massachusetts. The court say, that wherever there is a contract between the master and another person, the master is responsible for the acts of his servant in executing that contract, although the act is fraudulent and done without his consent. Howe v. Newmarch, 12 Allen 55. (Paragraph nearest the bottom of the page.)

And Messrs. Angell and Ames, in their work on corporations (section 388, p. 404, eighth edition), say: "A distinction exists as to the liability of a corporation for the willful tort of its servant toward one to whom the corporation owes no duty except such as each citizen owes to every other; and that toward one who has entered into some peculiar contract with the corporation by which this duty is increased; thus it has been held that a railroad [**22] corporation is liable for the willful tort of its servants whereby a passenger on the train is injured."

In Brand v. Railroad, 8 Barb. 368, the court say, a passenger on board a stage-coach or railroad-car, and a person on foot in the street, do not stand in the same relation to the carrier. Toward [*215] the one the liability of the carrier springs from a contract, express or implied, and upheld by an adequate consideration. Toward the other he is under no obligation but that of justice and humanity. Hence a passenger, who is injured by a servant of the carrier, may have a right of action against him when one not a passenger, for a similar injury, would not.

In Moore v. Railroad, 4 Gray 465, the plaintiff was forcibly put out of a car for not giving up his ticket or paying his fare, when in fact he had already surrendered his ticket to some one employed on the train. The defendants insisted that they were not responsible for the misconduct of the conductor; and further, that an action for an assault would not lie against a corporation. But the court held otherwise, and the plaintiff recovered.

In Seymour v. Greenwood, 7 Hurl. & N. 354, [**23] the plaintiff was assaulted and taken out of the defendant's omnibus by one of his servants. The defendant insisted that he was not liable, because it did not appear that he authorized or sanctioned the act of the servant. But it was held in the exchequer chamber, affirming the judgment of the exchequer court, that the jury did right in returning a verdict for the plaintiff.

In Railroad v. Finney, 10 Wis. 388, the plaintiff was unlawfully put out of a car by the conductor. After stating that it was insisted, by the counsel for the railroad, that in no case could a cause of action arise against the principal for the willful misconduct of the agent, the court went on to say, that after a careful examination of the position, they were satisfied it was not correct; that where the misconduct of the agent causes a breach of the principal's contract, he will be liable whether such misconduct be willful or merely negligent.

In Railroad v. Vandiver, 42 Pa. 365, a passenger received injuries, of which he died, by being thrown from the platform of a railroad car because he refused to pay his fare or show his ticket, he averring he had bought one but could not [**24] find it. The evidence showed he was partially intoxicated. It was urged in defense that if the passenger's death was the result of force and [*216] violence, and not the result of negligence, then (such force and violence being the act of the agents alone without any command or order of the company) the company was not responsible therefor. But the court held otherwise. "A railway company," said the court, "selects its own agents at its own pleasure, and it is bound to employ none except capable, prudent, and humane men. In the present case the company and its agents were all liable for the injury done to the deceased."

In Weed v. Railroad, 17 N.Y. 362, the jury found specially that the act of the servant by which the plaintiff was injured, was willful. The court held the willfulness of the act did not defeat the plaintiff's right to look to the railroad company for redress.

In Railroad v. Derby, 14 Howard 468, where the servant of a railroad company took an engine and run it over the road for his own gratification, not only without consent, but contrary to express orders, the supreme court of the United States held that the railroad company was responsible. [**25] 

In Railway v. Hinds, 53 Pa. 512, a passenger's arm was broken in a fight between some drunken persons that forced their way into the car at a station near an agricultural fair, and the company was held responsible, because the conductor went on collecting fares, and did not stop the train and expel the rioters, or demonstrate, by an earnest effort, that it was impossible to do so.

In Flint v. Transportation Co., 34 Conn. 554, where the plaintiff was injured by the discharge of a gun dropped by some soldiers engaged in a scuffle, the court held that passenger carriers are bound to exercise the utmost vigilance and care to guard those they transport from violence from whatever source arising; and the plaintiff recovered a verdict for $10,000.

In Landreaux v. Bell, 5 Louisiana O.S. 275, the court say, that carriers are responsible for the misconduct of their servants toward passengers to the same extent as for their misconduct in regard to merchandise committed to their care; that no satisfactory distinction can be drawn between the two cases.

In Chamberlain v. Chandler, 3 Mason 242, Judge Story declared [*217] in language strong and [**26] emphatic, that a passenger's contract entitles him to respectful treatment; and he expressed the hope that every violation of this right would be visited, in the shape of damages, with its appropriate punishment.

In Nieto v. Clark, 1 Cliff. 145, where the steward of the ship assaulted and grossly insulted a female passenger, Judge Clifford declares, in language equally emphatic, that the contract of all passengers entitles them to respectful treatment and protection against rudeness and every wanton interference with their persons from all those in charge of the ship; that the conduct of the steward disqualified him for his situation, and justified the master in immediately discharging him, although the vessel was then in a foreign port. And we have his authority for saying that he has recently examined the question with care, in a case pending in the Rhode Island district, where the clerk of a steamboat unjustifiably assaulted and maltreated a passenger, and that he entertains no doubt of the carrier's liability to compensate the passenger for the injury thus received, whether the carrier previously authorized or subsequently ratified the assault or not. A report [**27] of the case will soon be published. (See 3 Clifford.)

And a recent and well-considered case in Maryland (published since this case has been pending before the law court, and very much like it in all respects), fully sustains this view of the law. Railroad v. Blocher, 27 Md. 277.

The grounds of the carrier's liability may be briefly stated thus:

The law requires the common carrier of passengers to exercise the highest degree of care that human judgment and foresight are capable of, to make his passenger's journey safe. Whoever engages in the business impliedly promises that his passenger shall have this degree of care. In other words, the carrier is conclusively presumed to have promised to do what, under the circumstances, the law requires him to do. We say conclusively presumed, for the law will not allow the carrier by notice or special contract even to deprive his passenger of this degree of care. If the passenger does not have such care, but on the contrary is unlawfully assaulted [*218] and insulted by one of the very persons to whom his conveyance is intrusted, the carrier's implied promise is broken, and his legal duty is left unperformed, and he is [**28] necessarily responsible to the passenger for the damages he thereby sustains. The passenger's remedy may be either in assumpsit or tort, at his election. In the one case, he relies upon a breach of the carrier's common-law duty in support of his action; in the other, upon a breach of his implied promise. The form of the action is important only upon the question of damages. In actions of assumpsit, the damages are generally limited to compensation. In actions of tort, the jury are allowed greater latitude, and, in proper cases, may give exemplary damages.

II. We now come to the second branch of the case. What is the measure of relief which the law secures to the injured party; or, in other words, can he recover exemplary damages? We hold that he can. The right of the jury to give exemplary damages for injuries wantonly, recklessly, or maliciously inflicted, is as old as the right of trial by jury itself; and is not, as many seem to suppose, an innovation upon the rules of the common law. It was settled in England more than a century ago.

...

In 1763, Lord Chief Justice Pratt (afterwards Earl of Camden), with whom the other judges concurred, declared that the jury had done right in giving [**29] exemplary damages. Huckle v. Money, 2 Wils. Ind. 205.

In another case the same learned judge declared with emphasis, that damages are designed not only as a satisfaction to the injured person, but likewise as a punishment to the guilty. Campbell's Lives of the Chancellors, Am. edition, vol. 5, p. 214.

In 1814, the doctrine of punitive damages was stringently applied in a case where the defendant, in a state of intoxication, forced himself into the plaintiff's company, and insolently persisted in hunting upon his grounds. The plaintiff recovered a verdict for five hundred pounds, the full amount of his ad damnum, and the court refused to set it aside. Mr. Justice Heath remarked in this case that he remembered a case where the jury gave five hundred [*219] pounds for merely knocking a man's hat off, and the court refused a new trial. It goes, said he, to prevent the practice of dueling, if juries are permitted to punish insult by exemplary damages. Merest v. Harvey, 5 Taunt. 442. See also, to the same effect, Sears v. Lyon, 2 Stark. 317, decided in 1818.

In 1844, Lord Chief Baron Pollock said, that in actions for malicious [**30] injuries, juries had always been allowed to give what are called vindictive damages. Doe v. Filliter, 13 Mees & Welsb. 50.

In 1858, in an action of trespass for taking personal property on a fraudulent bill of sale, the defendant's counsel contended that it was not a case for the application of the doctrine of exemplary damages; but the court held otherwise. No doubt, said Pollock, C. B., it was a case in which vindictive damages might be given. Thomas v. Harris, 3 Hurl. & N. 961.

In 1860, in an action for willful negligence, the defendant contended that the plaintiff's declaration was too defective to entitle him to exemplary damages; but the court held otherwise; and the judge who tried the case remarked that he was glad the court had come to the conclusion that it was competent for the jury to give exemplary damages, for he thought the defendant had acted with a high hand. Emblen v. Myers, 6 Hurl. & N. 54.

"Damages exemplary," is now a familiar title in the best English law reports. See 6 Hurl. & N. 969.

It was the firmness with which Lord Camden (then Chief Justice Pratt) maintained and enforced the right of the [**31] jury to punish with exemplary damages the agents of Lord Halifax (then Secretary of State) for the illegal arrest of the publishers of the North Briton, that made him so immensely popular in England. Nearly or quite twenty of those cases appear to have been tried before him, in all of which enormous damages were given, and in not one of them was the verdict set aside. In one of the cases a verdict for a thousand pounds was returned for a mere nominal imprisonment at the house of the officer making the arrest, and the court refused to set it aside. Beardmore v. Carrington, 2 Wils. Ind. 244.

"After this," says Lord Campbell, in his Lives of the Chancellors," [*220] he became the idol of the nation. Grim representations of him laid down the law from sign-posts, many busts and prints of him were sold not only in the streets of the metropolis, but in the provincial towns; a fine portrait of him, by Sir Joshua Reynolds, with the flattering inscription, "in honor of the zealous asserter of English liberty by law," was placed in the Guildhall of the city of London; addresses of thanks to him poured in from all quarters; and one of the sights of London, which foreigners [**32] went to see, was the great Lord Chief Justice Pratt."

In this country, perhaps Lord Camden is better known as one of the able English statesmen who so eloquently defended the American colonies against the unjust claim of the mother country to tax them. Lord Campbell says some portions of his speeches upon that subject are still in the mouths of school-boys. But in England his immense popularity originated in his firm and vigorous enforcement of the doctrine of exemplary damages. And we cannot discover that the legality of his rulings in this particular was ever seriously called in question. On the contrary, we find it admitted by his political opponents that he was a profound jurist and an able and upright judge. His stringent enforcement of the right of the jury to punish flagrant wrongs with exemplary damages, arrested not only great abuses then existing, but it has had a salutary influence ever since. It won for him the title of the "asserter of English liberty by law."

In this country the right of the jury to give exemplary damages has been much discussed. It seems to have been first opposed by Mr. Theron Metcalf (afterwards reporter and judge of the supreme court of Massachusetts), [**33] in an article published in 3 American Jurist 387, in 1830. The substance of this article was afterwards inserted in a note to Mr. Greenleaf's work on Evidence. Mr. Sedgwick, in his work on Damages, took the opposite view, and sustained his position by the citation of numerous authorities. Professor Greenleaf replied in an article in the Boston Law Reporter, vol. 9, p. 529. Mr. Sedgwick rejoined in the same periodical, vol. 10, p. 49. Essays on different sides of the question were [*221] also published in 3 American Law Magazine, N. S. 537, and 4 American Law Magazine, N. S. 61. But notwithstanding this formidable opposition, the doctrine triumphed, and must be regarded as now too firmly established to be shaken by anything short of legislative enactments. In fact the decisions of the courts are nearly unanimous in its favor.

In a case in the supreme court of the United States, Mr. Justice Grier, in delivering the opinion of the court, says, it is a well-established principle of the common law, that in all actions for torts the jury may inflict what are called punitive or exemplary damages, having in view the enormity of the offense rather than the measure of compensation to the [**34] plaintiff. "We are aware," the judge continues, "that the propriety of this doctrine has been questioned by some writers; but if repeated judicial decisions for more than a century are to be received as the best exposition of what the law is, the question will not admit of argument." Day v. Woodworth, 13 Howard 363.

In a case in North Carolina, the court refer to the note in Professor Greenleaf's work on Evidence, and say that it is very clearly wrong with respect to the authorities; and in their judgment wrong on principle; that it is fortunate that while juries endeavor to give ample compensation for the injury actually received, they are also allowed such full discretion as to make verdicts to deter others from flagrant violations of social duty. And the same court hold that the wealth of the defendant is a proper circumstance to be weighed by the jury, because a thousand dollars may be a less punishment to one man than a hundred dollars to another. In one case the same court sustained a verdict which in terms assessed the actual damages at $100, and the exemplary damages at $1,000. The court held it was a good verdict for $1,100. Pendleton v. Davis, 1 Jones Law 98. [**35] McAulay v. Birkhead, 13 Iredell 28. Gilreath v. Allen, 10 Iredell 67.

In fact, Professor Greenleaf is himself an authority for the doctrine of exemplary damages. Speaking of the action for assault and battery. he says the jury are not confined to the mere corporal [*222] injury, but may consider the malice of the defendant, the insulting character of his conduct, the rank in life of the several parties, and all the circumstances of the outrage, and thereupon award such exemplary damages as the circumstances may in their judgment require. 2 Greenl. on Ev., § 89.

But if the great weight of Professor Greenleaf's authority were to be regarded as opposed to the doctrine, we have, on the other hand, the great weight of Chancellor Kent's opinion in favor of it. He says, surely this is the true and salutary doctrine. And after reviewing the English cases, he continues by saying it cannot be necessary to multiply instances of its application; that it is too well settled in practice, and too valuable in principle to be called in question. Tillotson v. Cheetham, 3 Johns. 56 and 64.

This brief review of the doctrine of exemplary damages is not so much for the [**36] purpose of establishing its existence, as to correct the erroneous impression which some members of the legal profession still seem to entertain, that it is a modern invention, not sanctioned by the rules of the common law. We think every candid-minded person must admit that it is no new doctrine; that its existence as a fundamental rule of the common law has been recognized in England for more than a century; that it has been there stringently enforced under circumstances which would not have allowed it to pass unchallenged, if any pretext could have been found for doubting its validity; and that in this country, notwithstanding an early and vigorous opposition, it has steadily progressed, and that the decisions of the courts are now nearly unanimous in its favor. It was sanctioned in this State, after a careful and full review of the authorities, in Pike v. Dilling, 48 Me. 539, and cannot now be regarded as an open question.

But it is said that if the doctrine of exemplary damages must be regarded as established in suits against natural persons for their own willful and malicious torts, it ought not to be applied to corporations for the torts of their servants, [**37] especially where the tort is committed by a servant of so low a grade as a brakeman on a railway train, and the tortious act was not directly nor impliedly authorized [*223] nor ratified by the corporation; and several cases are cited by the defendants' counsel, in which the courts seem to have taken this view of the law; but we have carefully examined these cases, and in none of them was there any evidence that the servant acted wantonly or maliciously; they were simply cases of mistaken duty; and what these same courts would have done if a case of such gross and outrageous insult had been before them, as is now before us, it is impossible to say; and long experience has shown that nothing is more dangerous than to rely upon the abstract reasoning of courts, when the cases before them did not call for the application of the doctrines which their reasoning is intended to establish.

We have given to this objection much consideration, as it was our duty to do, for the presiding judge declined to instruct the jury that if the acts and words of the defendants' servant were not directly nor impliedly authorized nor ratified by the defendant, the plaintiff could not recover exemplary [**38] damages. We confess that it seems to us that there is no class of cases where the doctrine of exemplary damages can be more beneficially applied than to railroad corporations in their capacity of common carriers of passengers; and it might as well not be applied to them at all as to limit its application to cases where the servant is directly or impliedly commanded by the corporation to maltreat and insult a passenger, or to cases where such an act is directly or impliedly ratified; for no such cases will ever occur.

A corporation is an imaginary being. It has no mind but the mind of its servants; it has no voice but the voice of its servants; and it has no hands with which to act but the hands of its servants. All its schemes of mischief, as well as its schemes of public enterprise, are conceived by human minds and executed by human hands; and these minds and hands are its servants' minds and hands. All attempts, therefore, to distinguish between the guilt of the servant and the guilt of the corporation; or the malice of the servant and the malice of the corporation; or the punishment of the servant and the punishment of the corporation, is sheer nonsense; and only tends to confuse [**39]  [*224] the mind and confound the judgment. Neither guilt, malice, nor suffering is predicable of this ideal existence, called a corporation. And yet under cover of its name and authority, there is in fact as much wickedness, and as much that is deserving of punishment, as can be found anywhere else. And since these ideal existences can neither be hung, imprisoned, whipped, or put in the stocks—since in fact no corrective influence can be brought to bear upon them except that of pecuniary loss—it does seem to us that the doctrine of exemplary damages is more beneficial in its application to them, than in its application to natural persons.

If those who are in the habit of thinking that it is a terrible hardship to punish an innocent corporation for the wickedness of its agents and servants, will for a moment reflect upon the absurdity of their own thoughts, their anxiety will be cured. Careful engineers can be selected who will not run their trains into open draws; and careful baggage men can be secured, who will not handle and smash trunks and band-boxes as is now the universal custom; and conductors and brakemen can be had who will not assault and insult passengers; and if [**40] the courts will only let the verdicts of upright and intelligent juries alone, and let the doctrine of exemplary damages have its legitimate influence, we predict these great and growing evils will be very much lessened, if not entirely cured. There is but one vulnerable point about these ideal existences, called corporations; and that is, the pocket of the monied power that is concealed behind them; and if that is reached they will wince. When it is thoroughly understood that it is not profitable to employ careless and indifferent agents, or reckless and insolent servants, better men will take their places, and not before.

It is our judgment, therefore, that actions against corporations, for the willful and malicious acts of their agents and servants in executing the business of the corporation, should not form exceptions to the rule allowing exemplary damages. On the contrary, we think this is the very class of cases, of all others, where it will do the most good, and where it is most needed. And in this conclusion we are sustained by several of the ablest courts in the country.

 [*225] In a case in Mississippi, the plaintiff was carried four hundred yards beyond the station [**41] where he had told the conductor he wished to stop; and he requested the conductor to run the train back, but the conductor refused, and told the plaintiff to get off the train or he would carry him to the next station. The plaintiff got off and walked back, carrying his valise in his hand. The plaintiff testified that the conductor's manner toward him was insolent, and the defendants having refused to discharge him, the jury returned a verdict for four thousand five hundred dollars, and the court refused to set it aside. They said the right of the jury to protect the public by punitive damages, and thus prevent these great public blessings from being converted into the most dangerous nuisances, was conclusively settled; and they hoped the verdict would have a salutary influence upon their future management. Railroad, in Error, v. Hurst, 36 Miss. 660.

In New Hampshire, in an action against this identical road, where, through gross carelessness, there was a collision of the passenger train with a freight train, and the plaintiff was thereby injured, the judge at nisi prius instructed the jury that it was a proper case for exemplary damages; and the full court sustained [**42] the ruling, saying it was a subject in which all the traveling public were deeply interested; that railroads had practically monopolized the transportation of passengers on all the principal lines of travel, and there ought to be no lax administration of the law in such cases; and that it would be difficult to suggest a case more loudly calling for an exemplary verdict. [If mere carelessness, however gross, calls loudly for an exemplary verdict, what shall be said of an injury that is willful and grossly insulting?] Hopkins v. At. & St. Lawrence Railroad, 36 N.H. 9.

Judge Redfield, in his very able and useful work on railways, expresses the opinion that there is quite as much necessity for holding these companies liable to exemplary damages as their agents. He says it is difficult to perceive why a passenger, who suffers indignity and insult from the conductor of a train, should be compelled to show an actual ratification of the act, in order to subject [*226] the company to exemplary damages. (2 Redfield on Railways, 231, note.) But if such a ratification is necessary, he thinks the corporation, which is a mere legal entity, inappreciable to sense, should [**43] be regarded as always present in the person of its servant, and as directing and ratifying the servant's acts within the scope of his employment, and thus be made responsible for his willful misconduct. 1 Redfield on Railways, 515 et seq.

And in a recent case in Maryland (published since this case has been pending before the law court), a case in all respects very similar to the one we are now considering, the presiding judge was requested to instruct the jury that the plaintiff was not entitled to recover vindictive or punitive damages from the defendants, unless they expressly or impliedly participated in the tortious act, authorizing it before or approving it after it was committed; but the presiding justice refused so to instruct the jury, and the full court held that the request was properly rejected; that it was settled that where the injury for which compensation in damages is sought, is accompanied by force or malice, the injured party is entitled to recover exemplary damages. Railroad v. Blocher, 27 Md. 277.

But the defendants say that the damages awarded by the jury are excessive, and they move to have the verdict set aside and a new trial granted for [**44] that reason. That the verdict in this case is highly punitive, and was so designed by the jury, cannot be doubted; but by whose judgment is it to be measured to determine whether or not it is excessive? What standard shall be used? It is a case of wanton insult and injury to the plaintiff's character, and feelings of self-respect, and the damages can be measured by no property standard. It is a case where the judgment will be very much influenced by the estimation in which character, self-respect, and freedom from insult are held. To those who set a very low value on character, and think that pride and self-respect exist only to become objects of ridicule and sport, the damages will undoubtedly be considered excessive. It would not be strange if some such persons, measuring the sensibilities of others by their own low standard, should view this verdict with envy, and regret that somebody [*227] will not assault and insult them, if such is to be the standard of compensation. While others, who feel that character and self-respect are above all price, more valuable than life itself even, will regard the verdict as none too large. We repeat, therefore, that it is a case where men's [**45] judgments will be likely to differ. And suppose the court is of opinion that the damages in this case are greater, much greater even, than they would have awarded, does it therefore follow that the judgment of the court is to be substituted for that of the jury? By no means. It is the wisdom of the law to suppose that the judgment of the jury is more likely to be right than the judgment of the court, for it is to the former and not to the latter that the duty of estimating damages is confided. Unless the damages are so large as to satisfy the court that the verdict was not the result of an honest exercise of judgment, they have no right to set it aside.

A careful examination of the case fails to satisfy us that the jury acted dishonestly, or that they made any mistake in their application of the doctrine of exemplary damages. We have no doubt that the highly punitive character of their verdict is owing to the fact that, after Jackson's misconduct was known to the defendants, they still retained him in their service. The jury undoubtedly felt that it was due to the plaintiff, and due to every other traveller upon that road, to have him instantly discharged; and that to retain him in [**46] his place, and thus shield and protect him against the protestation of the plaintiff, made to the servant himself at the time of the assault, that he would lose his place, was a practical ratification and approval of the servant's conduct, and would be so understood by him and by every other servant on the road.

And when we consider the violent, long-continued, and grossly insulting character of the assault; that it was made upon a person in feeble health, and was accompanied by language so coarse, profane, and brutal; that so far as appears it was wholly unprovoked; we confess we are amazed at the conduct of the defendants in not instantly discharging Jackson. Thus to shield and protect him in his insolence, deeply implicated them in his guilt. It was such indifference [*228] to the treatment the plaintiff had received, such indifference to the treatment that other travelers might receive, such indifference to the evil influence which such an example would have upon the servants of this and other lines of public travel, that we are not prepared to say the jury acted unwisely in making their verdict highly punitive. We cannot help feeling that if we should interfere and set it [**47] aside, our action would be most unfortunate and detrimental to the public interests. On the contrary, if we allow it to stand, we cannot doubt that its influence will be salutary. It will be an impressive lesson to these defendants, and to the managers of other lines of public travel, of the risk they incur when they retain in their service servants known to be reckless, ill-mannered, and unfit for their places. And it will encourage those who may suffer insult and violence at the hands of such servants, not to retaliate or attempt to become their own avengers, as is too often done, but to trust to the law and to the courts of justice, for the redress of their grievances. It will say to them, be patient and law-abiding, and your redress shall surely come, and in such measure as will not add insult to your previous injury.

On the whole, we cannot doubt that it is best for all concerned that this verdict be allowed to stand.

We see nothing in the rulings or charge of the presiding judge, of which the defendants can justly complain. And there is nothing to satisfy us that the jury were prejudiced or unduly biased; or that they made any mistake either as to the facts or the law. Our [**48] conclusion, therefore, is, that the exceptions and motion must be overruled.

Motion and exceptions overruled.

[APPLETON, C. J.; DICKERSON, BARROWS, and DANFORTH, JJ., concurred.

The dissenting opinion of DISSENTBY: TAPLEY, J., is omitted.]

DISSENT: TAPLEY, J., did not concur upon the question of damages, and gave his opinion as follows:

In so much of the opinion of Mr. Justice Walton as determines the question of the liability of the defendants to answer in damages [*229] for the acts of the brakeman Jackson I concur; but I do not concur in sustaining the rulings of the court at the trial of the cause fixing the rule of damage for the jury; and I regard it so clearly wrong in principle, inequitable and unjust in practice, and so entirely wanting in precedent, that my duty requires something more than a silent dissent.

So much of the opinion as discusses the right of a jury to give in civil actions punitive damages, I do not propose now to review or express any opinion of or concerning, but it is to the application of the rule made in this case by the justice presiding at the trial of the cause. The rulings upon this matter are happily so clearly expressed and positive in terms, that no reasonable doubt concerning the proposition [**49] involved in them can be entertained. If by possibility any doubt could have arisen concerning them, the opinion he has drawn in the case sets them at rest.

The case shows that "on the subject of damages the presiding justice instructed the jury as follows: If the plaintiff has proved his case so that he is entitled to recover some damages, the question arises how much. That is a question which you must determine, being guided by the rules of law as I shall state them to you. In the first place, the plaintiff is entitled to such damages as he has actually suffered, and in estimating the amount, you will not be limited to what he has lost in dollars and cents. In fact, there is no evidence that he has suffered pecuniarily to any extent. You are to consider the injury to his feelings, his wounded pride, his wounded self-respect, his mental pain and suffering, occasioned by the assault, and the feeling of degradation that necessarily resulted from it. There are few men probably that would not rather suffer a severe pecuniary loss than a personal and insulting assault. Hence if one man should spit in another's face in public, the jury would not be limited to ten cents damages on the ground [**50] that that sum would pay him for washing his face. A man's feelings, self-respect, and pride of character are as much under the protection of the law in such case as his property. And in estimating the damages for a personal assault attended with opprobrious and insulting language, the jury have a [*230] right to consider the character and standing of the person assaulted, and the injury to his feelings, as well as the injury to his person, and then to give him such damages as, in view of all the circumstances, will be a just compensation for the injury actually suffered. This amount must be left, in every case, to the sound judgment and discretion of the jury."

Pausing at this point of the instructions, we shall notice that they embrace all the elements of compensatory damages recognized by courts of the most liberal views in these matters; and embrace elements which many courts denominate exemplary; and they are stated in so clear and concise a manner, and accompanied by so forcible an illustration, that had they stopped at this point the plaintiff might well have expected his verdict to cover the utmost his injuries would warrant. With the rule thus far I am content, although [**51] carrying it to the very verge and utmost limit of precedent. I call attention to it at this point to show that the jury had, at this time, instructions which covered all the tangible and intangible elements of assessment in such cases. Instructions which if adhered to and followed by the jury restore him to the condition in which the assaulting party found him, so far as money can do it. Under these instructions he is to be made whole in the eyes of the law, just as if the injury had not been done; in every particular compensated so far as money can do it; what is done beyond is not to compensate, it is not to meet mere speculative or intangible injuries, is not to give him anything due him, for he has his full desert. These elements reach everything he, as an individual, can claim by reason of any infringement of his rights.

These instructions having been given, so full, clear, and liberal, the presiding judge proceeds to give the next element of damage, which has not for its basis any injury, invasion of right or privilege, discomfort, inconvenience, or indeed anything relating to the plaintiff, or anything in which he has any interest above that possessed by every other member [**52] of the community. It is not act or deed, word or menace,—these have all been adjusted; but it is mere motive, thought, interest, and secret desire. Being evil, morally [*231] wrong, somebody must be punished for their existence, and the judge says:

"There is also another important rule of law bearing upon the question of damages. If the injury was wanton, malicious, committed in reckless and willful disregard of the rights of the injured party, the law allows the jury to give what is called punitory or exemplary damages. It blends the interests of the injured party with those of the public, and permits the jury not only to give damages sufficient to compensate the plaintiff, but also to punish the defendants. I feel it my duty, however, to say, that you ought to be very cautious in the application of this rule. The law does not require you to give exemplary damages in any case, and where the damages which the plaintiff is entitled to recover in order to compensate him for the injury he has actually suffered is sufficient to punish the defendants, and serve as a warning and example to others, the jury ought not to give more. But if they think it is not enough, then the law allows [**53] them to add such further sum as will make it enough for that purpose. But they should be careful in fixing the amount not to allow more than is just and reasonable, and not to allow their judgment to be swerved by their passions. Defendants' counsel requested the presiding judge to instruct the jury, that the plaintiff is not entitled to recover against the defendant company, any greater damages than he might against Jackson himself, for the same cause of action upon similar evidence. Upon which request the presiding judge stated to the jury: I decline to give you such instruction. I have endeavored to give you the correct rules by which the damages if any, are to be assessed in this case; and I think you cannot rightfully be required to enter into a consideration of the damages which a party not now before the court, and has not therefore had an opportunity to be heard, ought to pay, and then measure the damages in this case which has been heard, by those which you think ought to be just in another which has not been heard; we will endeavor to decide this case right now, and when Jackson's case comes before us, if it ever does, we will endeavor to decide that right.

 [*232]  [**54] "Defendants' counsel further requested the presiding judge to instruct the jury, that if the jury find that the acts and words of Jackson were not directly nor impliedly authorized, nor ratified by the defendants, then the plaintiff is not in any event entitled to recover vindictive damages against the defendants, nor damages in the nature of smart-money, which request was not complied with, the presiding judge having already instructed the jury upon what state of facts the plaintiff would be entitled to such damages."

I have copied all the instructions "on the subject of damages;" it will be seen that these latter instructions are substantially that the jury having given full compensatory damages, may give others in their discretion to punish these defendants for the wanton, willful, and malicious act of their brakeman in assaulting a passenger, although they neither directly or impliedly authorized or ratified the act.

This proposition must be sustained, if at all, upon one of two grounds; either that it is competent to punish one man for the criminal intent of another, or that the malice of the brakeman in this case was that of the defendant corporation.

A brief notice of some [**55] of the authorities touching the liability of the master for the acts of his servant will, I think, show the ground of liability, the reason for the rule, and exhibit a marked distinction between the ordinary case of master and servant and the case at bar.

In Dane's Abridgment of American Law, vol. 2, chap. 59, art. 2, it is said: "The master is not liable for the willful, voluntary, or furious act of his servant." "If my servant distrain a horse lawfully by my order, and then use him, this conversion is his act, and trover lies against him; for my order extends only to distraining the horse, and not to using him; this is his own act."

"Nor is the master bound for the voluntary acts of his servants; for if he be bound, servants may ruin their masters by willful acts; nor are willful acts, wrongs authorized by their masters."

"If I order my servant to do what is lawful, and he does more, he only is liable; it is his own act, otherwise he might ruin me, [*233] and in such case there can be no express or implied command from me for what he does beyond his orders; and whenever the question is how far the master is liable for his servant's acts, the material inquiry must be, how [**56] far he expressly or impliedly authorized it."

"The master is liable for the negligent act of his servant, but not for his willful wrong; is liable in trover; for which rule several reasons may be given: (1) A willful wrong is the servant's own act. (2) To allow him by his willful tortious act to bind his master and subject him to damages, would be to allow servants a power to ruin their masters. (3) In such cases there is no command from the master expressed or implied to do a willful wrong."

In Bacon's Abr., vol. 4, title Master and Servant, it is said: "The master must also answer for torts, and injuries done by his servant in the execution of his authority. But though a master is answerable for damages occasioned by the negligence or unskillfulness of his servant acting in the execution of his orders, yet he is not answerable in trespass for the willful act of his servant done in his absence, and without his direction or assent."

Chancellor Kent says: "The master is only answerable for the fraud of his servant while he is acting in his business, and not for fraudulent or tortious acts, or misconduct in those things which do not concern his duty to his master, and which when he [**57] commits, he steps out of the course of his service. But it was considered in McManus v. Cricket, 1 East, 106, to be a question of great concern and of much doubt and uncertainty, whether the master was answerable in damages for an injury willfully committed by his servant while in the performance of his master's business, without the direction or assent of the master. The court of K. B. went into an examination of all the authorities, and after much discussion and great consideration, with a view to put the question at rest, it was decided that the master was not liable in trespass for the willful act of his servant in driving his master's carriage against another, without his master's direction or assent. The court considered that when the servant quitted sight of the object for which he was employed, and without having in view his master's orders, pursued [*234] the object which his own malice suggested, he no longer acted in pursuance of the authority given him, and it was deemed so far a willful abandonment of his master's business. This case has received the sanction of the supreme court of Massachusetts and New York, on the ground that there was no authority from the [**58] master express or implied, and the servant in that act was not in the employ-ment of his master."

Wright v. Wilcox, 19 Wendall 343, Cowen, J., who gave the opinion of the court, says: "If the act was willful, the master is no more liable than if his servant had committed any other assault and battery. All the cases agree that a man is not liable for the willful mischief of his servant, though he be at the time in other respects engaged in the service of the former." After citing several cases he adds: "Why is a master chargeable for the act of his servant? Because what a man does by another he does by himself. The act is not within the scope of his agency." He says: "The authorities deny that when the servant willfully drives over the man, he is in his master's business. They held it a departure, and going into the servant's own independent business."

In Richmond Turnpike Co. v. Vanderbilt (1 Hill, 480), case of a collision of steamboats, the supreme court held that if the collision was willful on the part of the defendant's servant, the defendant was not liable, referring to Wright v. Wilcox. The case afterward went to the court of appeals (2 Com. 479) where [**59] the doctrine applied in the supreme court was sanctioned; and it was further held that the corporation was not liable, although the willful act producing the injury was authorized and sanctioned by the president and general agent thereof; because a general or special agent, when he commits or orders a willful trespass to be committed, acts without the scope of his authority.

In Hibbard v. N. Y. & Erie R. R. Co. (15 N.Y. 455), which was "an action against the corporation for ejecting a passenger from the cars, who, having once exhibited his ticket, refused so to do when again requested by the conductor." Brown, J., in giving his opinion says, speaking of a requested instruction concerning [*235] damages, "the object of the request was, that the court should discriminate between those acts of the company's agent done in the execution of its directions, and those done in the excess of its instructions and without authority or approbation. This I think should have been done. The plaintiff may have been injured by the use of unnecessary force to effect what the company had a right to do. The conductor and those who aided him are not the company. They are its agents [**60] and servants, and, whatever tortious acts they commit by its direction, it is responsible for and no other. This is upon the principle that what one does by another he does by himself. For injuries resulting from the carelessness of the servant in the performance of his master's business the latter is liable. But for the willful acts of the servant the master is not responsible, because such willful acts are a departure from the master's business;" and cites the case of Wright v. Wilcox, and cases there cited.

In the same case Comstock, J., says: "If the conductor had no right to eject the plaintiff from the train after he had complied with the request and produced the ticket, then I do not see upon what principle the defendants can be made liable for the wrong. The regulation and instructions to the conductor, as we have said, were lawful, and they did not in their terms or construction profess to justify the trespass and eviction. The result is, the wrong was done without any authority, and, therefore, that those who actually did it are alone unanswerable." "If he mistook the authority conferred upon him both when he committed the trespass and when he was examined as a witness, [**61] it cannot alter the law or change the rights of the parties. His own mistake as to the extent of his powers cannot make the railroad company liable for acts not in fact authorized." These cases are all cited in a subsequent case. Weed v. The Panama R. R. Co., 17 N.Y. 362.

The rule is thus stated in Story's Agency, § 456. "But although the principal is liable for the torts and negligence of his agents, yet we are to understand the doctrine with its just limitations, that the tort or negligence occurs in the course of the agency. [*236] For the principal is not liable for the torts or negligences of his agent in matters beyond the scope of the agency unless he has subsequently adopted them for his use or benefit. Hence it is that the principal is never liable for the unauthorized, the willful, or the malicious act or trespass of his agent."

Mr. Hilliard, in his work on Torts, says: "In general, a master is liable for the fault or negligence of his servant; but not for his willful wrong or trespass. The injury must arise in the course of the execution of some service lawful in itself, but negligently or unskillfully performed, and not be a wanton violation of [**62] law by the servant, although occupied about the business of his employer." Hilliard on Torts, c. 40.

In Parsons v. Winchell, 5 Cush. 592, Metcalf, J., says: "But the act of a servant is not the act of a master even in legal intendment or effect unless the master personally directs or subsequently adopts it. In other cases, he is liable for the acts of his servant when liable at all, not as if the act were done by himself, but because the law makes him answerable therefor. He is liable, says Lord Kenyon, to make compensation for the damage consequential for his employing of an unskillful or negligent servant.' " (1 East, 108.)

Of this latter class of cases, Story says: "In every such case the principal holds out his agent as competent and fit to be trusted; and thereby, in effect, he warrants his fidelity and good conduct in all the matters of the agency." (Story on Agency, § 452.)

In Southwick v. Estes, 7 Cush. 385, Dewey, J., instructed the jury "that if the act of the servant were not done negligently but willfully with the intention of disregarding the directions of the master, he would not be responsible therefor." This instruction was held [**63] correct, and the case of McManus v. Crickett was cited by the court.

In Philadelphia, Wilmington & Baltimore R. R. Co. v. Langley, 21 Howard 202, Mr. Justice Campbell in delivering the opinion of the court says, "the result of the cases is that for acts done by the agents of a corporation either in contractu or in delicto in the course [*237] of its business and of their employment, the corporation is responsible as an individual is responsible under similar circumstances."

In Weed v. Panama R. R. Co., 17 N.Y. 362, this rule was invoked to relieve the defendants from the consequences of the willful act of the conductor in the detention of a train whereby a passenger was made sick and suffered permanent injury in her health.

Strong, J., in delivering the opinion of the court says: "The defendants insist that they are not liable for the willful act of the conductor followed by such a result; and they invoke, in support of their position, the rule, well sustained by principle and authority, that a master is not liable for a willful trespass of his servant." He then proceeds to say, "it is important, therefore, to inquire whether that rule extends [**64] to a case like the present, and for that purpose to consider the basis on which it is founded. The reason of the rule clearly appears by the cases in which it has been declared and applied." He then examines many of the cases where the rule has been stated and applied, and cites also Story on Agency, § 456, and then says: "All the cases on the subject, so far as I have observed, agree in regard to the principle of the rule, and also in limiting the rule to that principle. For acts of an agent within his authority, the principal is liable, but not for willful acts without his authority." (Phil. & Read. R. R. Co. v. Derby, 14 HOW 468.) He then proceeds, in reference to the case then under consideration, to say: "In the light of this examination of the class of cases which has been considered, it cannot fail to be seen that there is an important difference between those cases and the one before the court. The former are cases of willful, unauthorized, wrongful acts by agents, unapproved by their principals, occasioning damage, but which do not involve nor work any omission or violation of duty by their principals to the persons injured; wrongs by the agents only with [**65] which the principals are not legally connected. In the present case, by means of the wrongful, willful detention by the conductor, the obligation assumed by the defendants, to carry the wife with proper speed to her destination, was broken. The real wrong to the wife in this case, and from which the damage proceeded, [*238] was the not carrying her in a reasonable time to Aspinwall as the defendants had undertaken to do, and this was a wrong of the defendants unless the law excused them for their delay on account of the misconduct of their agent." In the conclusion of his discussion he says, the rule of law, relied on by the defendants to sustain their position, is inapplicable to the case, and that it makes no difference whether the act was willful or negligent as to the liability of the defendants for a nonfulfillment of their contract. From an examination of these authorities, I think it will be found that the principal is liable for the act of his agent in three classes of cases:

I. Where the act is done by the previous command of the principal, or is subsequently ratified or adopted by him.

This command may appear from proof of specific directions, or implied from the circumstances [**66] of the case.

II. Where the agent negligently, unskillfully or otherwise improperly performs the duties pertaining to his employment.

III. Where the act of the agent has caused the breach of a contract, or prevented the performance of an obligation due from, and existing between, the principal and a third person.

The liability, in the first class of cases, rests solely upon the maxim, "Qui facit per alium facit per se;" and in no other cases is he liable as an actor, but in those cases where he has commanded the act or subsequently ratified it, which is regarded in law as a previous command.

The authorities, ancient and modern, are believed to be uniform upon this proposition, and wherever a liability attaches for an unauthorized act, it is founded upon some other reason.

In the second class the agent is held out as competent and fit to be trusted (by the principal), and he, in effect, warrants his fidelity and good conduct in all the matters of the agency; by reason of this, as Lord Kenyon says, he becomes liable "to make compensation for the damage consequential for his employing of an unskillful or negligent servant." As to whether this warranty covers the willful tortious [**67] acts of the agent while engaged in and about the [*239] master's business, the authorities do not all agree. Some hold that as soon as the act becomes a willful trespass, the master is no longer liable; others hold that for acts done in the course of his employ-ment the master is responsible whatever may be the animus of the actor. A review of the authorities, touching this question, will be found in the case of Evansville & Crawfordsville R. R. Co. v. Baum, 26 Ind. 70.

The liability, in the third class of cases, rests not upon the lawfulness or unlawfulness of the act done by the agent, but as grounded upon the failure of the principal to perform a contract or fulfill an obligation with the party injured. In this class of cases it matters not whether the act be a "willful trespass" or not; whether it was done in the course of the employment of the servant is immaterial; if the act produces the breach of the contract, or causes a failure to fulfill the existing obligation, the liability to answer attaches. The gravamen of the charge is not that the agent has done this or that act, but that the principal has not fulfilled his agreement.

That the case at bar [**68] comes within this class of cases I think there can be no doubt, and the liability of the defendants is well placed upon those grounds, by Mr. Justice Walton, and could be sustained upon no other.

In the light of these authorities and decisions, ancient and modern, emanating from courts of the highest jurisdiction, character, and ability, what is the true rule of damages in the case at bar? Or, putting the question in a more pertinent form, were the defendants liable to punitory damages, such as "is sufficient to punish the defendants and serve as a warning and example to others."

If the act of Jackson was a willful, wanton, and malicious trespass upon his part, and was neither directly or impliedly authorized or ratified by the defendants, the act was neither in fact or legal intendment the act of the defendants. This is quite clear from reason and authority. Although it may be one which devolved upon them a liability, it is in no sense their act; so that, if ordinarily the malice of the acting agent was so inseparably connected with the [*240] act that it would attach to the principal, nolens volens, in those cases where, by legal intendment, it was his, the principal's [**69] act, in this case it would not, it being neither in act or legal intendment the act of the defendants.

The requested instruction clearly presented the proposition that unless the act was authorized directly or impliedly, or subsequently ratified by the defendants, they could not be chargeable with the motive and intent of the actor. This was refused and the rule left, that, regardless of authorization or ratification, they might be punished for the willful, wanton, and malicious acts of Jackson.

The ruling, it is apparent, extends to cases not within the first class, and the result of placing it in either of the other classes is to punish one for the malice of another. To relieve the case from this difficulty an effort is made to make corporations an exception, to the rule, although all the authorities, whether found in elementary treatises or judicial decisions, place them upon the same footing. The idea put forward seems to be, that the servant is the corporation. In order, however, that the position may certainly stand as it is made, and the argument proceed upon no erroneous deductions of mine, I quote: "A corporation is an imaginary being. It has no mind but the mind of its [**70] servants; it has no voice but the voice of its servants, and it has no hands with which to act but the hands of its servants. All its schemes of mischief, as well as its schemes of public enterprise, are conceived by human minds and executed by human hands, and those minds and hands are its minds and hands. All attempts, therefore, to distinguish between the guilt of the servant and the guilt of the corporation; or the malice of the servant and the malice of the corporation; or the punishment of the servant and the punishment of the corporation is sheer nonsense,' and only tends to confuse the mind and confound the judgment."

In relation to this proposition one inquiry may be made, viz.: Have these servants no "minds," no "hands," and no "schemes" except those of the corporation? Are all their schemes, all their acts, and all the emanations of their minds those of the corporation? [*241] If they have any other, shall the corporation be punished for them?

Does not the argument attach a responsibility to the corporation for all the acts of a person in its employ? If it does not, where is the dividing line? It is all, or part. What part? This is the question which law-writers [**71] and judges have been answering for many years, and whether, in the estimation of any, it be or not "sheer nonsense," they have distinguished between those acts of the agent for which the corporation is, and those for which it is not liable.

What its "voice" commands, what its "hands" do, and the "schemes" which it executes, it should be and is held responsible for, whether done by direct or implied authority or subsequently ratified by them; and when they do this in wanton and willful disregard of the rights of others, they may, under the law as now administered, be punished by punitive damages.

But when the "voice" which speaks, and the "hand" which executes, is not that of the principal, however wanton, willful, and malicious it may be, the "stones," even, "cry out" against inflicting upon him a punishment therefor, and the more wanton and malicious the act, the more horrible is the doctrine.

Corporations are but aggregated individuals acting through the agency of man. They may consist of a single individual, or more, and they are no more ideal beings when thus acting than the individual thus acting. For certain acts the individual, though not manually engaged in it, is held responsible. [**72] For the same acts the body of individuals, denominated a corporation, are held responsible. The principal and agent, in both cases, are separate and independent beings. Agent presuppose a principal,—somebody to act for. Somebody whose orders they are to execute, and somebody for whom they are to perform service; somebody who is answerable to them, and who may be answerable for the acts done under their direction. Mr. Justice Brown, in Hibbard v. N. Y. & Erie R. R. Co., before cited, says, "the conductor and those who aided him are not the company, they are its agents and servants." If the employee and servant is the corporation, in fact or legal intendment. [*242] it does not act through agents. Its acts are all the direct acts of principals without the intervention of any other power, and it carries us back to a responsibility for all the acts of a person employed by a corporation, whether those acts have any relation to his particular employment or not, a proposition too absurd and monstrous in its results to be entertained at all. Mr. Justice Campbell, in giving the opinion of the supreme court of the United States, in the case before cited (21 HOW 202), says, [**73] the result of the cases is that for acts done in the course of its business and of their employment "the corporation is responsible, as an individual is responsible, under similar circumstances."

I, therefore, come to the conclusion that if liable at all to be punished for the malice of Jackson, it must be upon some other ground than their legal identity with him, and that in no sense can his malice be said to be their malice; and there seems to be strong indications in the charge of the presiding judge, that he, at that time, placed it upon no such grounds. The defendants, in view of this assumption by the plaintiff, "requested the presiding judge to instruct the jury that the plaintiff is not entitled to recover against the defendant company any greater damages than he might recover against Jackson himself, for the same cause of action upon similar evidence." This instruction the court declined to give, and remarked to the jury, "I think you cannot rightfully be required to enter into a consideration of the damages which a party, not now before the court, and has not, therefore, had an opportunity to be heard, ought to pay, and then measure the damages in this case which has been [**74] heard by those which you think might be just in another case which has not been heard. We will endeavor to decide this case right now, and when Jackson's case comes before us, if it ever does, we will endeavor to decide that right."

I think the argument is very strong from this remark, that it was not the malice and ill-will of Jackson that was designed to be punished, for he says his case has not been heard. The court say, substantially, we know not what excuses or justification he may offer when heard, if ever, "and when his case comes before us, if ever [*243] it does, we will endeavor to decide that right." One would suppose that it was some "wanton, malicious act, committed in reckless and willful disregard of the rights of the injured party," by these defendants that was to receive such punishment as should "serve a warning and example to others," and not such an act done by Jackson. The argument would seem to proceed and say Jackson, for his act, may deserve one punishment, and those defendants, for their acts, may deserve another; and I cannot well forbear the inquiry here, if there is not here some evidence of an "attempt to distinguish between the guilt of the servant, [**75] and the guilt of the corporation; or the malice of the servant, and the malice of the corporation; or the punishment of the servant, and the punishment of the corporation?" Was it here that "sheer nonsense" was enacted, and "the mind confused," and the "judgment confounded."

If it was the malicious act of the defendants that was to be punished, the enormity of Jackson's wrong had indeed nothing to do with it. If it was the malicious wrong of Jackson that was to be punished, why should a party, innocent of all wrong in the matter, be punished more than the wrong-doer himself. If he was the corporation, why would not all the acts of extenuation and justification surrounding him be also the acts of the corporation, and be proper elements to be considered in graduating or fixing the penalty? How could his case come before us, if he was the corporation? Would it be to be punished for the act of the corporation?

If we hold both guilty and both liable, it must be founded upon the idea of two actors, and that the employee is not only the corporation but somebody else, and the nonentity of agent becomes itself a nonentity, and instead of a mere imaginary thing which swallows up and extinguishes [**76] all the relations of principal and agent, and renders any attempt to distinguish between them "sheer nonsense," we do have two distinct, independent, accountable subjects, susceptible of being brought before the courts to answer and be punished, and we are not left to the ideal action of punishing an ideal existence. Again; if the actor is brought before the court and punished, would he be punished for the act of the corporation or [*244] his own act? for the malice of the corporation, or his own malice? If imprisoned, should we say the corporation was imprisoned?

If not, and he is (as undoubtedly he may be) called to answer for an assault, and punished for an assault, when we come to fix the punishment, do we not distinguish between his guilt and the guilt of the corporation, his malice and the malice of the corporation? And when the rule is required that we punish him in the same manner and to the same extent as the corporation, should we not reply very much as did the presiding judge at the trial? I think there can be no two opinions about the matter, and that there is manifestly a distinction between the two, and that there are two to distinguish between, and that when the [**77] act is authorized by any previous command or subsequent adoption, it is not, and cannot in the nature of things be made the act of another than the actor. Laws may be made making others responsible therefor, but it is the act of him who does it, and not of him who neither does or authorizes it; and no amount of judicial legislation or refinement can make it so; as before remarked, it is not possible in the nature of things.

Again; if this servant is the corporation, what becomes of the law regulating the liability of the principal for an injury received by an employee while in the business of the corporation. It is held, that if the injury was produced by the carelessness or negligence of the master or corporation, they must respond in damages; but if produced by the act of a fellow-servant, they are not liable. Is not here a distinction recognized between the guilt of the servant and the guilt of the corporation? Is not here a manifest distinction noted and acted upon between the servant and corporation? If the servant is the corporation, it is the act of the corporation when done by the fellow-servant. But these cases say, no. You assume the risks arising from the acts of your fellow-servants, [**78] but not the acts of your principal, the corporation; when the corporation is negligent you may recover, but when it is the servant, you cannot. Again, I ask, how can this be, if the servant is the corporation? This new idea, it appears to me, has in it more of ingenuity than logic [*245] or substance; it is altogether ideal, and if it finds place in the law, it will be among its fictions.

The learned judge then adds, "and it might as well not be applied to them at all, as to limit its application to cases where the servant is directly and specially directed by the corporation to maltreat and insult a passenger, or to cases where such an act is directly and specifically ratified; for no such cases will ever occur." The instruction requested and refused, used the term directly or "impliedly," and with this sentence so amended, I have simply to say, that if no such case ever does occur, there is no occasion, right, or propriety in inflicting the punishment. If the act is neither directly or impliedly authorized or ratified, there is in it no wantonness, no malice, and no ill-will toward the person injured, and no public wrong by them done to be redressed or atoned for. Repentance [**79] with them is absolutely impossible. The argument is simply this; if we do not punish you when you do not directly or impliedly authorize or adopt a wrong, we shall never have an opportunity, for you never will thus authorize or adopt one. The argument is clearly stated by the learned judge, and I leave it as he left it, remarking, that if the end to be attained is the punishment of railroad corporations whether guilty or innocent, the rule requiring them first to be guilty of wrong had better be abolished.

That the learned judge meant to state his argument thus, is, I think, apparent from the remark which immediately follows: "that if those who are in the habit of thinking that it is a terrible hardship to punish an innocent corporation for the wickedness of its agents and servants, will for a moment reflect upon the absurdity of their own thoughts, their anxiety will be cured."

In Evansville & Crawfordsville R. R. Co. v. Baum, 26 Ind. 70, the court say: "Nor will sound policy maintain the application of a rule to railways or corporations on this subject, which shall not be alike applied to others, as has been intimated in some quarters. The suggestion is not fit [**80] to be made, much less sanctioned, in any tribunal pretending to administer justice impartially."

In another case it is said, "The law lays down the same rule for [*246] all, and we cannot make a different rule in the case of a servant of a railway company and an ordinary tradesman;" "and, therefore, treating Phillips as the servant, the company are not liable for his tortious act any more than other individuals would be." Roe v. Birkenhead &c. R. R. Co., 7 Eng. Law and Eq. 547.

With the criticism (if it be entitled to that appellation) of the opinion upon railroads and their management I have, in the position I now occupy, no occasion to deal. My duty I consider performed, and best performed, when I have endeavored to ascertain the law as it is, and apply it to causes as they are presented, rather than in making rules for any real or supposed grievances. The law-making power is ample to afford the necessary means of redress where none now exists; and did these great and growing evils really exist, we might reasonably expect to find the law-makers, the people, those who must suffer by their existence, exercising their corrective powers.

If the evil is not sufficient [**81] to induce the sufferers to provide a remedy, it will hardly justify the judiciary in leaving the clear path of the duty of expounding the law, and assuming the powers and responsibilities of law-makers. Perhaps there has been no one thing that has introduced into the law so much confusion and embarrassment as the engrafting policy of courts; adding here a little and there a little, till the original is covered with these judicial excrescences; and not unfrequently the jewel is lost in its surroundings of dross.

The plaintiff, in the printed brief of his argument presented in this case, says, "If, therefore, an individual master, perhaps personally innocent of positive evil intent is liable to punishment by exemplary damages for the malice of his servant, for a much stronger reason ought a soulless corporation to be responsible for the wicked and wanton acts of its sole representative."

In my judgment, if the premise were right in this proposition, there is no reason why the conclusion is not right. But I know of no case where the master, innocent of all wrong upon his own part, has been held to be liable to punishment for the malice of his servant. [*247] It is only where he [**82] has been a participator in some manner in the wantonness and malice displayed in the act, and it is his own wanton and malicious act that is then punished. The plaintiff says further: "Besides, if corporations cannot be reached in exemplary damages for the malice of their servants, they escape entirely, and thus stand infinitely better than citizens who are liable in punitory damages, not only for their own personal acts, which latter it is obvious a corporation can never be guilty of in the strict sense." If citizens were liable in punitory damages for the malice of their servants, in nowise participated in by themselves, the conclusion that corporations would stand better than citizens, if they escaped a punishment for the malice of their servants, is irresistible; but again I say, I know of no law, authority, or reason for holding an innocent citizen to punishment for the malice of his servant or agent. It is quite as much as one can reconcile with just accountability to hold him to compensate for injuries maliciously inflicted in the course of his employment, without adding punishment.

The theory of punitive damages is the infliction of a punishment for an offense committed. It [**83] presupposes the existence of a moral wrong, an infraction of the moral code; a wrong in which the community has some interest in the redress, and in securing immunity from in the future. It presupposes also an offender, and designs to punish that offender. To punish one not an offender is against the whole theory, policy, and practice of the law and its administrators. "It is better that ten guilty men should escape than one innocent man should suffer." Before the smallest fine can be inflicted, evidence, leaving no reasonable doubt of the guilt of the party to be thus punished, must be adduced. Evidence that he possessed the evil intent, wicked and depraved spirit; that it was he that was regardless of social duty. The idea of punishing one who is not particeps criminis in the wrong done is so entirely devoid of the first principles and fundamental elements of law, that it can never find place among the rules of action in an intelligent and virtuous community. There is no parallel, for it is in the administration of the law, and courts of the highest repute have, whenever [*248] the question has arisen, declared it unsound in principle and inequitable in practice.

In Hagan v. Prov. & Worcester Raitroad, 3 R.I. 88, [**84] Broughton, J., in delivering the opinion of the court says:

"In cases where punitive or exemplary damages have been assessed, it has been done upon evidence of such willfulness, recklessness, or wickedness on the part of the party at fault as amounted to criminality, which for the good of society and security to the individual ought to be punished. If, in such cases, or in any case of a civil nature, it is the policy of the law to visit upon the offender such exemplary damages as will operate as a punishment, and teach the lesson of caution to prevent repetition of such criminality, yet we do not see how such damages can be allowed, when a principal is prosecuted for the tortious act of a servant, unless there is proof in the case to implicate the principal, and make him particeps criminis of his agent's act. No man shall be punished for that of which he is not guilty. Cases may arise in which the principal is deeply implicated in the servant's guilt or fault,—cases in which the conduct of the principal is such as to amount to a ratification. In all such cases, the principal is particeps criminis, if not the principal offender; and whatever damages might properly be visited [**85] upon him who commits the act, might be very properly inflicted upon him who thus criminally participates in it. But where the proof does not implicate the principal, and however wicked the servant may have been, the principal neither expressly nor impliedly authorizes or ratifies the act, and the criminality of it is as much against him as against any other member of society, we think it is quite enough that he shall be liable in compensatory damages for the injury sustained in consequence of the wrong of a person acting as his servant."

In Railroad v. Finney, 10 Wis. 388, which was a case for putting a passenger off the cars before reaching the end of the route to which his ticket entitled him, the court below instructed the jury that "in this case, if you find the complaint sustained by evidence, you may give such damages as shall compensate the plaintiff [*249] for his loss by the act of the defendant, and also such exemplary damages as you may find proper under the circumstances." The defendants requested an instruction, "that they should give the plaintiff such damages only as would compensate him for his loss by reason of putting off the cars; that they [**86] could not give vindictive or punitory damages, called smart-money." This instruction was refused. The court, in giving their opinion, say: "The judge improperly refused to instruct the jury as requested by defendants' counsel, that the plaintiff was only entitled to recover such sum as would compensate him for his actual loss by being put off the cars, and that he was not entitled to vindictive damages or smart-money. If it be admitted that the action of the conductor in expelling the plaintiff from the cars was willful and malicious, or so grossly negligent, oppressive, or insulting as to bring the case within the rule authorizing exemplary damages, if the suit had been brought against him; yet there was not one word of testimony offered showing, or tending to show, that such conduct on his part was either previously directed, or subsequently ratified or adopted by the company; although they may be liable in this action to indemnify the plaintiff for the actual loss or damage which he sustained by reason of the misconduct of the conductor, because it occasioned a breach of their duty or obligation to carry him from Madison to Edgerton. Still it does not follow that they may be visited [**87] with damages by way of punishment, without proof that they directed the act, or subsequently confirmed it. Defendants are not to be visited with damages by way of punishment, without proof that they directed the act to be done, or subsequently confirmed it. Such damages are given by way of punishing the malice or oppression, and are graduated by the intent of the party committing the wrong. But how can such damages be assessed against a principal with such intent? Surely they cannot be. But in an action against the principal for the act of the agent, how can the question of their assessment be properly submitted to the jury when there is no evidence connecting the principal with such intent on the part of the agent; clearly it cannot." The damages in this [*250] case were $175, and the judgment of the court below was reversed.

Turner v. The North Beach & Mission R. R. Co., 34 Cal. 594, was an action for unlawfully ejecting the plaintiff from a car by the conductor. The court below ruled, "that the injury, if committed, and if a willful one on the part of the defendants in their servant the conductor, and accompanied by malice or such acts as in their nature [**88] tended to show a purpose of resentment or ill-will, or a disposition to degrade the plaintiff, entitled her to what is called exemplary damages." After some comment, and citing Story's Agency, sec. 456; 19 Wend. 343; and 14 Howard 486, before referred to, the court say, "Tested by these principles, it is obvious that in this case the defendant was not liable for any malicious and wanton conduct of the conductor. If liable at all, its liability must be confined to the actual damages which the plaintiff suffered. To render the defendant liable to punitive damages, it was incumbent on the plaintiff to show that the act complained of was done with the authority either express or implied of the defendant, or was subsequently adopted by the company." "If her expulsion resulted from the malice of the conductor, or was accompanied by violence or personal indignity, the conductor alone is responsible for such damages as she may be entitled to for this cause beyond the actual damages resulting from her exclusion from the car, unless as before stated the company expressly or tacitly participated in the malice and violent conduct of the conductor. In other words, if the act of the [**89] conductor was wholly unauthorized, the company is, liable for the actual damage, and the conductor alone for the punitive damages, if any."

There is another case in the same volume, Pleasants v. Same Defendants, and decided upon the same grounds.

In Clark v. Newson, 1 Exch. 131; and 1 Welsby, Hurlstone & Gordon (a case of joint trespass by two), Pollock, Ch. Baron, said, "I think it would be very wrong to make the malignant motive of one party a ground of aggravation of damages against the other party who were altogether free from any improper motive. [*251] In such case the plaintiff ought to select the party against whom he means to get aggravated damages."

In relation to the views thus expressed, it is said by Mr. Justice Walton, in his opinion, that, "In none of them was there any evidence that the servant acted wantonly or maliciously; they were simply cases of mistaken duty. And what these same courts would have done if a case of such gross and outrageous insult had been before them, as is now before us, it is impossible to say; and long experience has shown that nothing is more dangerous than to rely upon the abstract reasoning of courts, when the [**90] cases before them did not call for the application of the doctrines which their reasoning is intended to establish." Waiving, for the present, the question of fact as to whether they were or not simply cases of mistaken duty, we find in each of them the question of punitive damages legitimately and clearly raised and discussed, and the reasoning, such as it is, is before the profession. The cases are not cited as mere authority by reason of their being decided cases by courts of competent jurisdiction, but because the reasoning is believed to support the decision. If the reasoning is bad, fallacious, inconclusive, some would adopt the plan of exhibiting these facts by a course of reasoning of their own, rather than by promulgating a general proposition that it is unsafe to rely upon their reasoning. If the reasoning is sound and applicable to case at bar, it does not matter that it was, or was not necessarily called out in the case into which it has been introduced, and it requires some other answer than mere criticism upon course of proceeding by the judges in those cases.

That the gentlemen, composing the several courts alluded to, supposed the cases called for the decisions and [**91] reasonings they made, cannot well be doubted, and an examination of the cases as reported in the printed volumes of the reports referred to, will, I think, leave the reader in no doubt concerning that question.

There are some other cases to be found in the books not referred to on the defendant's brief to which I will advert as indicating the views of some of the courts in other States.

Ackerson v. Erie Railway Co., 32 N.J.L. 254, was an action to [*252] recover damages for injuries sustained while traveling in their cars by reason of the carelessness and disobedience of the employees of the road. The court say: "It appeared on trial that the defendants had adopted all needful rules and regulations for the running of their trains, and had employed competent persons as tender of the switch at which the accident occurred. No care or caution, required for the safety of the passengers, had been omitted by the company. Through the carelessness and disobedience of their agents the accident happened." "In fact, the only fault or negligence complained of was that of the employees of the company. Where a railroad company adopts all rules and regulations needful for the [**92] safety of passengers, and employ competent agents, whose duty it is to see that these rules and regulations are observed, I do not think that the company, in case of injury to the passengers happening by reason of the failure of the agent to perform his duty, can be held liable for punitive damages. If, however, the company, as such, is in fault, a different rule applies. The company, for its own carelessness, may be justly held liable for smart-money. This rule does not prevail where the carelessness is only that of a subordinate agent. There is no justice in punishing the company after it has done all in its power to prevent an injury. The agent, if guilty of negligence, may, in certain cases, be proceeded against by indictment. I cannot yield to the argument so earnestly urged by the counsel of the plaintiff, that by construction of law the company is guilty of gross negligence whenever its agent is, and is, therefore, to be treated the same as if through its own negligence the injury happened. I think the verdict was against the charge of the court in that it is, to some extent at least, for punitive damages. Full compensation to the plaintiff for all real loss, present and prospective, [**93] was the measure of damages."

Porter v. Same Defendants, argued at the same time, was determined upon the rules announced in this case.

These cases well indicate the views of the court in New Jersey. McKeon v. Citizens Railway Co., 42 Misso. 79, was an action for an injury done to a passenger. The court, in giving their opinion, say: [*253] "If the conduct of this driver was willful and malicious with intent to injure the plaintiff, he might be liable to indictment for assault with intent to kill, or some other criminal offense; but his employer was not responsible for his crimes, nor liable for his acts of willful and malicious trespass. The company was answerable only for his negligence, or his incapacity, or unskillfulness in the performance of the duties assigned to him. In such cases we have no hesitation in saying, that punitory damages, or any damages beyond a full compensation for the injury sustained, cannot be allowed."

Louisville & Portland R. R. Co. v. Smith, 2 Duval 556 (Kentucky Reports), was a case where the evidence tended to show that the car of the plaintiffs was upset by the carelessness of their driver, and defendant injured thereby. The instruction [**94] was, "that if the car was thrown from the track by the fast and careless driving of the defendants' (now plaintiffs') agent, they should find for plaintiff (now defendant), and that the jury are not necessarily restricted to actual damages, but may, in their discretion, award such exemplary damages as they deem just and proper in view of all the facts in the case." The court say, the facts did not authorize a punishment of the defendants, and the court below should have restricted them to compensatory damages, and for this reason the judgment was reversed.

In the case of Hill v. New Orleans Opelousas R. R. Co., 11 La. Ann. 292, the court used the following language: "In actions of this kind, it is not within the province of the jury, although negligence is clearly proven, to give vindictive damages, as is sometimes allowed in case of willful and malicious injuries. The company, in such cases, is not to be punished for the negligence of its agents as a crime."

Keen v. Lezardie, vol. 8, cases of the supreme court of Louisiana, page 26, was an action brought to recover damages of defendants, ship-owners, for injuries to plaintiff's wife, at the hands of a master [**95] of a vessel on which she was a passenger. The evidence showed gross neglect and wanton outrage on the part of the master against the lady. In delivering the opinion of the court, the judge [*254] said, "It is true, juries sometimes give what is called smart-money. They are often warranted in giving vindictive damages as a punishment inflicted for outrageous conduct. But this is only justifiable in an action against the wrong-doer, and not against persons who, on account of their relation to the offender, are only consequentially liable for his acts, as the principal is liable for the acts of his factor or agent."

In Jefferson R. R. Co. v. Rogers, 28 Ind. 1, it is said: "Whatever rule of damages would apply in a suit against a natural person, ought to apply in a suit against a corporation. Any discrimination in that regard would shock the public sense of impartial justice, and would be an unjust innovation. The instructions, governing subordinate employees and agents, may be devised in such utter disregard of the rights of others, that obedience to them will result in palpable wrong to individuals; whether it was so here was a question for the jury," thus putting [**96] the question whether the acts are done in obedience to instructions that the execution of would result in palpable wrong.

Detroit Daily Post Company v. McArthur, 16 Mich. 447, was an action by McArthur for publishing an alleged libel. The court say: "The employment of competent editors, the supervision, by proper persons, of all that is to be inserted, and the establishment and habitual enforcement of such rules as would probably exclude improper items, would reduce the blame-worthiness of a publisher to a minimum for any libel inserted without his privity or approval, and should confine his liability to such damages as include no redress for wounded feeling, beyond what is inevitable from the nature of the libel. And no amount of express malice in his employees should aggravate damages against him, when he has thus purged himself from blame." "While, therefore, in the present case the reporters were guilty of carelessness in receiving hearsay talk of legal charges, which could only be lawfully published in accordance with the documentary facts, and while there could be no justification for publishing outside scandal against an individual from any source whatever, [**97] yet the defendants were only responsible [*255] beyond the damages recoverable under any circumstances, for such a libel to the extent of their own conduct in the case, or want of care used in guarding their columns against the insertion of such articles."

In the case of R. R. Co. v. Baum, before cited, the court say: "But when the act is unnecessary to the performance of the master's service, and not really intended for that purpose, but is done by the servant to gratify his own malice, though, under pretense of executing his employment, it is not done to serve the master, and is not, in fact, within the scope of the employment, and the master is not, therefore, liable." "Under these circumstances, last enumerated, it is not easy to perceive, in the nature of things, any just reason for holding the master responsible. It will not do to say he shall answer in damages, because by employing the servant he gives him opportunity to maltreat those with whom he comes in contact in discharging his duties, that reason would hold the shop-keeper for any outrage committed by his clerk upon a customer; the merchant for the like conduct of his journeyman; and, indeed, it would be equally [**98] applicable to almost every department of business in the conduct of which it is necessary or convenient to employ assistants to deal with the public. Even the inn-keeper, whose cook feloniously mingles poison with the food of a guest, must then respond in damages."

In Kline v. Central Pacific R. R. Co., 37 Cal. 400, the court say: "As to the general rule upon that subject there can be no doubt. If the act of the conductor, in pulling the plaintiff off the cars was a wanton and malicious act, committed out of the course of his agency, the defendant cannot be held responsible for the manner in which he did it, unless, however, the defendant expressly authorized the act."

In the case of the "Amiable Nancy," 3 Wheaton, which was a suit for a marine trespass, Mr. Justice Story, in delivering the opinion of the court, among other things says: "Upon the facts disclosed in the evidence, this must be pronounced a case of gross and wanton outrage without any just provocation or excuse; under [*256] such circumstances, the honor of the country and the duty of the court equally require that a just compensation should be made to the unoffending neutrals for all the injuries [**99] and losses actually sustained by them. And if this were a suit against the original wrong-doers, it might be proper to go yet further and visit upon them, in the shape of exemplary damages, the proper punishment which belongs to such lawless misconduct. But it is to be considered that this is a suit against the owners of the privateer upon whom the law has, from motives of policy, devolved a responsibility for the conduct of the officers and crew employed by them, and yet from the nature of the service they can scarcely ever be able to secure to themselves an adequate indemnity in cases of loss. They are innocent of the demerit of this transaction, having neither directed it, nor countenanced, nor participated in it in the slightest degree. Under such circumstances, we are of opinion that they are bound to repair all real injuries and personal wrongs sustained by the libellants, but they are not bound to the extent of vindictive damages.

In Wardrobe v. California Stage Co., 7 Cal. 118, the jury found for actual and exemplary damages in the sum of $2,500. The chief justice, in delivering the opinion of the court, quoted with approval the opinion of Judge Story in [**100] the "Amiable Nancy," and said, "when it appears that the coach at the time of the accident was driven by a servant or agent of the owner, the rule in such case is, that the principal is liable only for simple negligence, and that exemplary damages cannot be enforced against him."

In the case of Moody v. McDonald, 4 Cal. 297, the facts were similar to the above, and in the action brought against the principal for tortious acts of his servant, where the jury gave $2,500 damages, and $2,500 smart-money, the court disallowed the verdict for the smart-money, holding the principal liable only for compensatory damages.

In McLellan v. Cumberland Bank, 24 Me. 566, the court say: "The first question obviously presented by the case is, can a corporation aggregate be chargeable with malice? Such corporations have [*257] been held answerable in trover; and might, perhaps, in other actions sounding in tort for all acts done by their officers under circumstances implying authority to do them. But it may well be doubted if such corporations can be implicated by the acts of their servants in transactions in which malice would be necessary to be found in order [**101] to the sustaining an action against them therefor."

Two cases are cited by Mr. Justice Walton as sustaining the rulings of the presiding judge; one in New Hampshire, and one in Mississippi.

In the case in New Hampshire (Hopkins v. The Atlantic & St. Lawrence R. R. Co., 36 N.H. 1) the ruling complained of was "that if the jury should find the defendants guilty of gross negligence at the time of the collision, and the plaintiff's injury was occasioned by such negligence, they might in their discretion give exemplary damages."

"To this instruction two objections are made:

1. That it is not a case for exemplary damages, because the negligence, which is the foundation of the suit, was the negligence of the defendant's servants;

2. Because the facts of the case disclose no fraud, malice, violence, cruelty, or the like, nor any turpitude or moral wrong."

Upon the last point, the court hold that "gross carelessness in such case implies a heedless disregard for human life, and for the safety of passengers who intrust themselves to the care of the road, which brings the case very strongly within the rule that the wrong complained of, to warrant exemplary damages, must [**102] have something of a criminal character."

In relation to the first objection the court say: "The defendants are a corporation, and can act in no way but by their officers, agents, and servants; and when their officers, agents, or servants act within the scope of their authority and employment, it is the act of the corporation, and their negligence is the negligence of the corporation;" and they cite Angell & Ames on Corp. 386, and Chestnut Hill Turnpike v. Rutter, 4 S. & R. 6.

It will be noticed that the learned chief justice, who drew this [*258] opinion, makes only such acts of the agent, as are authorized by the corporation, their acts. It is such as are within the scope of their authority as well as employment. He does not say that unauthorized acts by the agent become the acts of the principal. His proposition conforms to the rules which we have before deduced from the authorities. A recurrence to the authorities, cited by him, will show this. Section 386, Angell & Ames on Corp., which is cited, reads as follows: "Yet it is somewhat remarkable that the question whether an action of trespass would be against a corporation should not, until within a very late period, have [**103] been the subject of express judicial decision. In the case of Maud v. Monmouthshire Canal Company it was expressly decided by the English court of common pleas, in 1842, that trespass will lie against a corporation. The action was brought for breaking and entering locks on a canal, and seizing and carrying away barges and coal. The trespasses, it was proved, had been committed by an agent of the company, which was incorporated by an act of parliament, and the barges and coal, it appeared, had been seized for tolls claimed to be due them. The only question being whether trespass would lie against a corporation aggregate for an act done by their agent within the scope of their authority. The court held, that when it is established that trover will lie against a corporation, there could be no reason why trespass should not also lie against them; that it was impossible to see any distinction between the two actions."

This section which is cited relates alone to the question whether or not trespass can be maintained when the act done was within the scope of their authority; that is the authority conferred by the corporation, and it is held, when the act is done by the authority of [**104] the corporation, it is the act of the corporation, and trespass will lie.

The next section, save one, which follows (388) says: "It is of importance, however, to be observed, that an action of trespass cannot be sustained against a private corporation for an act done by one of its agents unless done communicato consilio, or, in other words, unless the act has been directed, suffered, or ratified by the corporation. A corporation is liable for an injury done by one of its servants [*259] in the same manner and to the same extent only as a natural individual would be liable under like circumstances. The well-known rule of law is, that if the cause of an injury to a person be immediate, though it happens accidentally, the author of it is answerable in trespass as well as in case; but a master, whether a natural individual or an artificial one, is not liable for a willful act of trespass of his servant."

With these authorities before him we cannot well suppose he meant to include any unauthorized act of the agent. He was too good a lawyer to say that an act done against the master's orders and directions was the act of the master. Did these, however, leave us in doubt, what [**105] follows upon the same page of his opinion would seem to put the matter at rest, for he proceeds to say: "Corporations may be sued in trespass for the authorized acts of their servants; and if the trespass is committed by their authority, with circumstances of violence and outrage such as would authorize exemplary damages against an individual defendant, it is not easy to discover any ground for a different rule of damages against the corporation which the law charges with the consequences of the act as the responsible party. If a corporation like this is guilty of an act or default such as, in case of an individual, would subject him to exemplary damages, we think the same rule must be applied to the corporation."

This we understand to be in harmony with all the authorities, and comes within the first class of cases to which I have referred. The act is theirs, because done by their authority. Being theirs, they are held as would be an individual defendant. If unauthorized, it is not their act, although they may, upon other principles, be liable to compensate for the injury done.

The ground upon which exemplary damages is allowed is, that the trespass is committed by their authority [**106] "with such circumstances of violence and outrage as would authorize exemplary damages against an individual defendant. I regard the law, as stated by the chief justice, as directly sustaining the views that I present, viz.: that to be chargeable with the animus of the transaction, it [*260] must be theirs by previous authority, direct or implied, or subsequently adopted or ratified by them. The instruction in the court below required the defendants to be guilty of gross negligence to subject them to exemplary damages; and the sum total of the decision was that this was right, and that if the act was done by the authority of the defendants, it was the act of the principal. What evidence there was, if any, that the defendants participated in the act which produced the injury, does not appear; nor does it appear that the jury found the defendants were guilty of gross carelessness. All the remarks of the chief justice are made upon the hypothetical case of an injury happening through the gross carelessness of the defendant corporation.

The case in Mississippi came before the court on a motion to set aside the verdict. The discussion in the opinion is upon the propriety and authority [**107] of the court to set aside verdicts on account of the amount of damages in those cases where there is no fixed rule of computation, and the authorities cited are almost all of them upon this point. There was no ruling excepted to, and no question of law presented. Upon the matter of punitive damages, referred to by Judge Walton in his opinion, they say: "The case is much stronger for the defendant in error, than were the facts in the case of Heirn v. M'Caughan and Wife, 32 Miss. 17. The decision in that case was conclusive in this, as to the form of action as well as the right of the jury, in such cases, to protect the public, by punitive damages, against the negligence, folly, or wickedness which might otherwise convert these great public blessings into the most dangerous nuisances."

It will be perceived that this case, so far as any consideration of punitive damages was concerned, was regarded as settled by the case in the 32d Mississippi.

Looking at that case I find it was an action brought for an act done by a partner. Heirn with others were owners of a vessel. Grant, one of the owners, was the captain. The court say, by Hand, J., "There was testimony tending [**108] to show that the captain in charge of the boat, which was published to stop at Pascagoula at [*261] the time specified, willfully and capriciously disregarded the obligation incurred by the publication, and that the failure occasioned great bodily exposure, and mental suffering and disappointment to the plaintiff (now defendants); these circumstances were properly submitted to the jury, to be considered by them, with the circumstances of excuse or extenuation relied upon by the defendants; and it was their province to determine whether there was such fraud or willful neglect of duty causing oppression to the plaintiffs, and under such circumstances of aggravation as to warrant exemplary damages. This was the substance of the rulings of the court upon this point, and we perceive no error in them."

This is the case which decided all that was said in the 36th Miss. about punitive damages, and was an action brought against several partners for the act of one of them. The value of this case, in support of the principle that a railroad corporation may be punished for the malice of an employee, cannot, I think, be considered great, especially when, in the case in the 36th, we find this [**109] remark: "It is not enough that, in the opinion of the court, the damages are too high. It may not, rightfully, substitute its own sense of what would be a reasonable compensation for the injury, for that of the jury." Since the opinion in this case was drawn, and since writing this opinion, my attention has been directed by Mr. Justice Walton to the case of the Baltimore & Ohio Railroad Company v. Blocher, 27 Md. 277, as a case sustaining the ruling of the court in the case at bar.

Upon an examination of that case, it will be found that a difficulty arose between the conductor of train upon the appellant's road and appellee about his ticket; the one contending it had been surrendered to the conductor, and the other averring it had not, and to prevent being put off the train, the appellee paid his fare; it subsequently appeared that he was right, and properly surrendered his ticket when called upon so to do. He alleged that the conduct of the conductor was violent and insulting.

At the trial of the case, the appellants requested the court to instruct the jury as follows:

 [*262] "7. If the jury believe the conductor caught the appellee violently, etc., by the [**110] collar and dragged him from his seat, while a passenger in the train, the appellee is not entitled to recover for the same in this action against the appellants, unless they believe the appellants authorized the act, and adopted and justified it since its committal."

"8. That if the jury believe the conductor wrongfully extorted from the appellee the fare from Martinsburg to Baltimore, after the appellee had surrendered his ticket, etc., the appellee was not entitled to recover vindictive or punitive damages from the appellants, unless they expressly or impliedly participated in the tortious act authorizing it before, or approving it after, it was committed."

Concerning these two requests, the court say: "The conductors and employees of the corporation represent them in the discharge of these functions, and being in the line of their duty in collecting the fare or taking up tickets, the corporation is liable for any abuse of their authority, whether of omission or commission. Vide Redfield on Railways, 381, note 6, and authorities there cited. The court was, therefore, right in rejecting so much of the defendant's prayers, as limited their liability to such tortious acts of their [**111] agents as they had either personally authorized or subsequently approved."

The seventh and eighth prayers, requiring the plaintiff to prove either previous authority or subsequent approval of the acts of the conductor to render the defendant liable, were rejected for reasons before assigned" [those above copied]. "The prayer of the appellee claims compensation for injury to his feelings and degradation of character. The appellant's eighth prayer affirms he is not entitled to recover vindictive or punitory damages against the company, unless they expressly or impliedly participated in the tort, by authorizing it before, or approving it after. We have already declared our opinion on the latter branch of this proposition. This court, in the case of Gaither v. Blowers, 11 Md. 536, said, that where the injury was accompanied with force or malice, the injured party might recover exemplary damages. The action [*263] being vi et armis, or in that character, the jury were authorized to give whatever damages the evidence showed the immediate consequence of the wrong warranted, and which necessarily resulted from the act complained of. 2 Greenl. Ev. sec. 89. McNamara [**112] v. King, 2 Gilm. 432. 2 Greenl. Ev. 254. McTavish v. Carroll, 13 Md. 429."

This is all that is said upon this question. I have quoted the requested instructions, and the remarks of the court upon them. The conclusion of the court, and the law of that case, is found in these words: "The action being vi et armis, or in that character, the jury were authorized to give whatever damages the evidence showed the immediate consequences of the wrong warranted, and which necessarily resulted from the act complained of."

A careful examination of that case will disclose the fact that the question of damage raised and decided, was whether the plaintiff had a right in such case to recover "for injury to his feelings, and degradation of character." This was the prayer of the appellee, and he asked no more, and no other instruction was given. These were treated as exemplary damages by the appellants, and they sought, by their request, to limit the damages to the actual physical and pecuniary injuries. An examination of the authorities cited by the court in their opinion will lead to the conclusion that they regarded that as the question, and considered such damages exemplary [**113] damages. They cite Mr. Greenleaf for the rule they lay down, and I hazard the opinion that Mr. Greenleaf never expected to be quoted as an authority for punitive damages in civil actions. (See his note to sec. 253, vol. 2 on Ev.) The case of Gaither v. Blowers referred to, goes no further than Mr. Greenleaf and his language, totidem verbis, is used as the authority for the doctrine advanced.

Mr. Greenleaf, in the note referred to, speaking of the term "exemplary damages," as used by the courts in a case he is reviewing, says: "From this and other expressions it may well be inferred, that by actual damages the court meant those which were susceptible of computation, and that by exemplary damages or [*264] smart-money they intended those damages which were given to the plaintiff for the circumstances of aggravation attending the injury he had received, and going to enhance its amount, but which were left to the discretion of the jury, not being susceptible of any other rule."

The rulings, in the case at bar, covered all these intangible matters before reaching the point of punishing the defendant corporation. They had been told "to consider the injury to his feelings, [**114] his wounded pride, his wounded self-respect, his mental pain and suffering occasioned by the assault, and the feeling of degradation that necessarily resulted from it." This was going as far as the court in Maryland went or was asked to go, and does not reach the ground of complaint in the case at bar. I find no evidence in it of a design to go beyond this; the rule was declared in plain terms to be such damages as "the evidence showed the immediate consequence of the wrong warranted, and which necessarily resulted from the act complained of." This certainly does not include damages by way of punishing the defendants. Such damages would not be the immediate consequence of the wrong, and necessarily resulting from it.

Some comment is made concerning the retention of Jackson in the defendant's employ. All that I find, in the report of the case concerning the matter, is a statement, made by the plaintiff in his testimony, that he had seen him several times since, in performance of duties upon the train.

So far as any question arises upon the rule of damages laid down in the instruction, it is quite apparent this is perfectly immaterial, and could be regarded, in any event, only as remote [**115] evidence of ratification. If he was retained in their employ, we do not know under what circumstances; possibly they were such as would have furnished to the mind of any reasonable man a perfect justification; sitting here, we must take the report as we find it. The opinion states that the jury undoubtedly regarded it as "a practical ratification and approval of his conduct." Could they have done so if they had been correctly instructed in the theory now advanced? [*265] What was there to ratify? Yea, more, who was there to ratify? If the servant is the corporation, and the act of commission was the act of the corporation, was there anything to ratify? Was it not an original act of the corporation? Did they ratify their own act? If the act of commission was originally theirs, the act of retention was a subsequent act, having no relation to the first. Did that infringe any right of his? If it did, it was a new and substantive cause of complaint not embraced in this declaration. If, however, the theory which is now advanced is not only novel but unsound, and that previous command or subsequent approval was necessary to warrant the infliction of punishment, the matter was of vital [**116] importance, and the defendants should have had the advantage of the instruction. It is not quite right, I think, to now assume that the jury regarded it as a ratification. Possibly the gentlemen composing that jury were not quite prepared to find that the gentlemen composing the administrative and executive departments of that corporation were so lost to all that is decent and honorable among men, and so blind to their own interests that they would justify an act condemned by everybody. Giving full force to the encomiums bestowed in the opinion upon juries, might we not conclude that they would be more likely to infer, from the circumstances, that such amends had been made as honorable gentlemen would require, rather than convict them of an act that any prison convict would cry out against?

Will it do to shield the verdict with that which the jury were substantially told was immaterial?

I have not considered this case upon the motion, or upon any facts supposed to be proved by the evidence reported, nor have I considered the question whether, under the plaintiff's declaration, he can recover upon the grounds set forth in the opinion. I have only considered the rule advanced by the [**117] instructions. Under this rule a railroad corporation may exercise all possible care in the selection of servants, and strictly enjoin them from day to day against any irregularity of conduct; yet if one of them, unmindful of his duty, regardless of his master's interest, and bent on exercising some private [*266] malice against a person who happened to be a traveler, assaults him, the corporation must not only make full compensation for all the injury, under the most liberal rules, but may be punished for an act they have used every endeavor within the reach of human power to prevent. One committed by another, against their wishes, interest, and positive commands; and it is to be such a punishment as will "serve as a warning and example to others."

If we were punishing the actor himself, we should consider the probable effect of a given punishment upon him; but when, for his offense, we punish another, how can we form any idea of the influence of a punishment he cannot feel. The master may discharge him from his employment, and he thus feel the punishment another suffers indirectly, and to that extent. It will be perceived, however, that this is the extent for all classes, kinds, [**118] and degrees of offense. It is the only channel through which he can be made to feel it. But suppose it were otherwise, is the punishment which is inflicted upon the innocent party any the less keen, unjust, and onerous?

Is that in any degree affected by the manner in which the offender receives the intelligence of its infliction upon another? Again; how shall the corporation avoid the constant recurrence of penalties for the offenses of others? Can they, when they select another servant, exercise any more care or be more watchful over him? Can they change the passions of men? What is their fault if they have exercised all the care, wisdom, and prudence with which men are invested? Must they be punished for not being omnipotent?

If the idea and design of punishment is to restrain the offender and make the punishment serve as a warning to others, how can it better be done than by making it personal; inflicting it upon the offender? How can its influence upon others be made more restraining than by the reflection that they must personally suffer the same punishment if they offend? Is the reflection that others will suffer it, more potent with that class of individuals? Has the observation [**119] of men led to this conclusion? And if it has, have all the principles of reason, right, and justice yielded to it and made it right?

 [*267] If the punishment, thus inflicted, is to serve as a warning to others, who must take warning? Evidently the innocent as well as guilty. The innocent are to be the greatest sufferers by reason of the offense, and punished alone directly. It is to serve as a warning to all innocent persons, that they may be punished for the offenses of others, after having fully compensated the injury done.

One other consideration I barely suggest. The liability in this case is based upon a contract; purely so. No liability could, under the proof, arise by the rules of law applicable to master and servant. Had the plaintiff been a stranger to the defendants, and had no claims upon them, except such as each citizen owes to the other, no liability of any kind would have attached to these defendants for the willful trespass of their servant. Not only would they be saved punishment, but compensation even. Now it being a case where no liability would attach, but for the contract, and the liability which does attach being for breach of contract, the rule in this [**120] case is not only punishing one for the act of another, but it is doing this in an action ex contractu, for this declaration must be construed to be such to meet the law of the opinion.

All consideration of the matter tends to show the fundamental error in holding an innocent party liable to punishment. In all these acts, done by the command of the principal (whether the authority appears by direct command or by fair implication from the proceedings of the party charged), there is propriety in punishing if the act be wrong and an infraction of the moral code; but in those cases where the act is unauthorized, and the principal is in nowise connected with the animus of the actor, and becomes liable to compensate upon grounds other than that the act was done by his command, it appears to me that all punishment inflicted, or rather all suffering imposed under the name of punishment, is flagrant injustice; it is not punishment, for it has not its necessary antecedent, wrong: both reason and authority are opposed to it, and no case can be found, where the question has been presented and discussed, in which such doctrines are not denounced as unsound and unjust. In addition to the [**121] cases which I have cited, there is the pregnant [*268] fact that no case can be found in Massachusetts or New York where it has ever had any sanction, even in the inferior courts; and no case can be found, that I am aware of, where any party has sought to establish any such rule by an appeal to the superior courts or courts of last resort in those States. Yet these States are a net-work of railroads, and questions of liability are constantly arising and being settled by the courts of those States. It appears to me the fact has some significance.

The rule established in this case is so important, and fraught with such results under the ordinary modes of administering law, that I have felt impelled to enter my dissent at length, and regret that the pressure of other duties have prevented me from giving a more extended examination of the authorities, and the compression of them and my own views into a narrower compass. 

1

