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BEAMERS “FINISHED” FOR $500.00…


The plaintiff operated a business whereby it purchased used automobiles at auctions held in the United States and exported them to Kotka, Finland for sale.  It made arrangements with Defendant, whom it had engaged to transport hundreds of vehicles per year to Finland, to transport two BMV vehicles.  Defendant was a licensed NVOCC and two BMW vehicles were delivered to its storage facility in Elizabeth, New Jersey.  The vehicles were stolen from the facility (along with two other motor vehicles) and Plaintiff filed suit against the NVOCC and its President for the loss. 

Defendant moved for partial summary judgment limiting any liability to $1,000 pursuant to COGSA and summary judgment on all claims alleged against the President on the basis of alter ego liability.

The Court first considered Defendant’s contention that the Court lacked subject matter jurisdiction, contending that Plaintiff’s damages were limited to the amount the Plaintiff paid for the vehicles at auction, thus falling below the jurisdictional amount of $75,000.  The complaint alleged $80,000 in compensatory damages and the Court found the complaint sufficiently alleged diversity jurisdiction (citing cases). 

As to the limitation claim of $500 per vehicle, the Court found COGSA to apply, the bill of lading making COGSA applicable before loading and after discharge.

  Plaintiff argued that the bill of lading was not issued; however, the Court noted Defendant’s practice was to issue house bills of lading upon loading of the cargo. Copies of these would then be electronically transmitted to a shipper, the Court considered Plaintiff’s argument as unpersuasive.  

It noted that it is not unusual to issue a bill of lading after a carrier has taken possession of cargo (citing cases) and where a shipper has knowledge as to the contents of the carrier’s standard bill of lading, the parties may be bound by its terms, even where a bill of lading has not been issued for the particular goods in question (citing cases).

The evidence demonstrated that the Plaintiff has established a business relationship with Defendant for some five years.  The court found COGSA applied to the transaction and limited the NVOCC’s liability accordingly.

As to Plaintiff’s argument that it was denied an opportunity to declare a value in excess of $500 per vehicle, the Court also found it to be without merit. 


Citing cases, the Court found a carrier may establish prima evidence of fair opportunity by showing the bill of lading specifically stated the shipper would have to declare an excess value in order to avoid the limitation and/or specifically incorporate COGSA by name in the bill of lading.  In this case, the bill of lading did.  Therefore, the Plaintiff must “demonstrate that a fair opportunity did not in fact exist”; however, the plaintiff provided no evidentiary support for this conclusion.  As the plaintiff did not meet its burden of showing a fair opportunity did not exist, the limitation of COGSA applied.  

Finally, Plaintiff contended that limitation should not apply because Defendant engaged in “unreasonable deviations”; specifically, participating in or facilitating the theft of the vehicle, concealing the theft and purposely sabotaging Plaintiff’s efforts to locate the vehicles after the theft.

The Court noted the Second Circuit has specifically limited the doctrine of “unreasonable deviation” to two situations: geographic deviation and unauthorized on-deck stowage (citing cases).  Neither of these situations was present. The Court went on to point out that the Second Circuit has refused to extend the doctrine to include “corrupt or criminal” acts (citing cases).

As to the President’s individual liability, Plaintiff did not produce any evidence substantiating he so dominated the NVOCC that the corporation could be called his alter ego.  While the company may not have observed many of the formalities usually found in a larger company, the lack of corporate formalities did not provide a basis for holding the defendant personally liable. There was no evidence of intermingling corporate funds with his own, failing to maintain adequate books and records, or otherwise using the corporation “to further personal rather than corporate ends.” (citing cases).


The Court found Plaintiff had not established a basis for piercing the corporate veil and granted summary judgment limiting the NVOCC’s liability and summary judgment on the claims alleged against the president defendant. [The Court further stated “This case will be dismissed upon defendants’ notifying the Court that they have tendered $1,000 to plaintiff.”]

OOO GARANT-S v. Empire United Lines Co., Inc., U.S.D.C., E.D.N.Y., 2013 WL 133882, Decision of Judge Block dated March 29, 2013.
SHIPPER STIFFED BY BUYER; CFU’d BY CARRIER:  BUT ISSUE AS TO CALCULATION…

The Plaintiff contracted to sell four cars and various parts to a resident of Iraq and arranged through a freight forwarder to have Defendant carrier ship the cars from New York City to Iraq. 

The bill of lading described the contents of the shipment to include “4 unpackaged multiple units of used autos,” listing the makes and models, and “one lot of used auto parts.” On the same page, the bill of lading also stated “Total Number of Packages: 4.” In stating the number of containers or packages received by the carrier, the bill merely stated that one container was received.  A box for stating the declared value of the goods contained only X’s. The bill of lading contained a definition of “package” as meaning “any palletised and/or unitised assemblage of cartons which has been pallatised and/or unitised for the conveniences of the Merchant regardless of whether said pallet or unit is disclosed on the front hereof.”

On April 29, 2012 a telex was received by carrier’s personnel stating a full set of bills of lading had been surrendered by the Plaintiff and that the cargo should be turned over to the purchaser; however, Plaintiff denied surrendering any bills of lading and claimed against the ocean carrier as “manufacturing a fraudulent telex release.” 

When the carrier declined payment of a claim for $75,978.62, Plaintiff filed suit seeking recovery for that amount.  The ocean carrier answered and then moved for partial summary judgment on the pleadings, asking the court to determine its maximum liability as either $500 or $2,000.

The Court noted the application of COGSA applied to every bill of lading which is evidence of a contract for the carriage of goods by sea to or from ports of the United States, in foreign trade, and that COGSA provided a $500 per package cap on liability, unless the nature and value of the goods had been declared before shipment and inserted in the bill of lading.  

The Court also noted an exception to COGSA’s limitation of liability would be an unreasonable deviation; however, also noted that, in the Second Circuit, such doctrine is limited to only two situations: geographic deviation and unauthorized on-deck stowage.  


As to what constitutes a package is, in the first instance, a matter of contract interpretation and while this reliance on the understanding of the parties prevents a concrete definition, there still must have been “some packaging preparation for transportation…which facilitates handling” for something to qualify as a COGSA package. 

 The Court went on to note when packages or units are shipped in a container and the number of units is disclosed in the shipping documents, then each of the units, and not the container, constitute the “package”.  Additionally, the container itself may not qualify as a package in the absence of clear and unambiguous language indicating an agreement on the definition of “package”.  If the “package” on other unit involved cannot qualify as a COGSA package, the limitation applies per “customary freight unit”. In the Second Circuit, the “customary freight unit” is the “actual freight unit used by the parties to calculate freight for the shipment at issue.” 

The Court found the COGSA limitation applicable as Plaintiff did not declare a value for the goods on the bill of lading. Its recovery was limited to $500 per package or, in the case of  goods not shipped in packages, per customary freight unit. 
             The Plaintiff argued the carrier was not entitled to limitation because of an alleged fraudulent telex release, and, thus, the carrier unreasonably deviated:
“Notwithstanding the merits of Savanna’s policy argument, the Second Circuit has clearly limited the application of the doctrine “to two situations: geographic deviation and unauthorized on-deck stowage.”  The Circuit Court has directly addressed the question of whether “corrupt or criminal misdelivery” constitutes unreasonable deviation, ruling that it does not.”

Following Second Circuit precedent, the Court found the doctrine of unreasonable deviation to be inapplicable.

The Court found there was no clear and unambiguous agreement between the parties as to whether the container constituted a COGSA package, noting the bill of lading acknowledged receipt of “1 cntr” but also noted the total number of packages as four.  Additionally, this container did not fit the definition in the bill of lading which referred to “palletised and/or unitised assemblage of cartons which had been palletised and/or unitised for the convenience of the Merchant.”


While the container is not a package under COGSA, it did not mean that the contents of the container were.  Again looking to the bill of lading, although there were four cars mentioned the face of the bill of lading and it listed the number of packages as four, every other relevant part of the bill of lading negated any inference that such number was intended to define the number of packages. 

The Court noted the description of the goods was stated to be “4 un-packaged multiple units of used autos”, Secondly, the cars were not the only items shipped in the container.  The bill of lading also included “one lot of used auto parts.”  Third, the definition in the bill of lading referred to palletised and unitised assemblage cartons, which could not be read to include “unpackaged multiple units of used autos.”  Thus, the Court found the limitation of liability should be determined by the number of “customary freight units.”

The Court noted the freight charge in this instance was pre-paid and the bill of lading did not disclose the how it was calculated.  Thus the Court found it lacked evidence needed to determine the number of customary freight units that were shipped and, therefore could not determine the maximum potential liability of the ocean carrier without more.

Savanna Auto Sales v. Mediterranean Shipping Co., S.A., U.S.D.C., S.D.N.Y., 2013 WL 3753155, Decision of Judge Shira A. Scheindlin dated July 16, 2013.
RECOUPMENT ALIVE AND WELL UNDER COGSA…


Various shipments of automobiles and used-automobile parts were shipped in containers from Norfolk, Virginia to Umm Qasar, Iraq on numerous dates between June and September of 2008.


[The underlying matter was a business transaction for the export of automobiles and used-automobiles parts from the United States to be received and paid for in Iraq made with the defendant, an NVOCC, to transport the goods in containers to Iraq.  The NVOCC in turn, contracted with an ocean carrier for transportation of these several shipments. The ocean carrier charged the NVOCC $105,373.00 for its services.  By all accounts, the shipments arrived in Iraq. Some of the automobile may not have been allowed to be imported or were delivered by the ocean carrier pursuant to an e-mail stating the carrier could release the containers without surrender of the original bills of lading.  The consignee did not have possession of any bills of lading because it never paid for the services of the NVOCC. In like vein, the consignee never paid the supplier for containers that supposedly never made it into Iraq, not meeting an importation restriction.]

The ocean carrier sued the NVOCC for outstanding shipping charges, plus attorneys’ fees. The NVOCC filed a counter claim against the ocean carrier seeking damages in excess of one million dollars, supposedly reflecting the value of loss cargo. [An amended answer and counter-claim was filed, which added the initial supplier as an intervenor claimant on the counterclaim and the ocean carrier filed an amended complaint which lodged direct claims against the supplier, the consignee and individual parties involved.]


The carrier moved for summary judgment, seeking dismissal of the entire counterclaim asserted against it on the basis the claim(s) were time-barred, not having been initiated within one year. 


With respect to a second motion for summary judgment seeking relief against the NVOCC only, the Court rejected an argument that a defense of recoupment survived its earlier ruling on the limitation of actions, concluding that the carrier had earned the right to be paid once the containers arrived at the destination port, regardless of their timeliness vis-à-vis any import deadlines.  The Court entered judgment in favor of the ocean carrier for the amount of $105,373, plus attorneys’ fees of $20,000.  (After the ocean carrier’s remaining claims were dismissed, the appeal followed).


The Appellate Court first considered the question of time-bar, noting the amended counterclaim contained four separate counts, the first involving recoupment and the remaining three involving variously asserted claims for negligence, misdelivery, contract, etc.


The Court found the court below dismissed all of the counterclaims on the basis they were time barred by COGSA’s three-day notice-of-claim requirement and one-year limitation of actions rule; however, considered this decision improvident and contrary to established decisional law interpreting COGSA.


The Court considered the aspect of these defenses and agreed that counts two, three and four of the counterclaim were barred by COGSA’s one year-limitation.  However, count one purports to seek recoupment, a defense recognized under COGSA as not being subject to its time-bar limitation (citation omitted).  The rationale for upholding a recoupment defense was stated as:  “…because recoupment is in the nature of a defense it is never barred by the statute of limitations so long as the plaintiff’s main action itself is timely.” (Citation omitted).


The Court next addressed whether summary judgment should have been granted, aside from the recoupment defense.  The Court found material fact questions permeated the summary judgment process, rendering the grant of summary judgment erroneous. The Court commented on the various issues which the lower court should have considered, or did not consider, and found summary judgment should not have been granted in favor of the ocean carrier.


Finally, the Court touched upon the NVOCC’s argument that damages were limited by COGSA (package limitation). If the NVOCC wished to avoid such limitation, it was permitted to declare a higher value for its cargo. On remand, it would have the burden of demonstrating the quantum of its entitlement, if any, to damages under the application of the $500 per package or CFU limitation.


In summary, the court affirms the dismissal of counterclaim, except for the count seeking recoupment and reversed the grant of summary judgment in favor of the ocean carrier.


United Arab Shipping Company v. Transworld Logistics Group, Inc.: 2013 WL 845386 (N.J. Super.A.D.); Decision of Judges Harris, Hayde, and Hoffman dated March 8, 2013.


[THE WESTLAW CITATION NOTES THE OPINION IS AN “UNPUBLISHED OPINION”. CHECK COURT RULES BEFORE CITING.”]
SOMPO SAGA CONTINUED. (SEE No. 60).  NEED WE SAY MORE?...

Plaintiff’s cargo underwriters sued for damages to cargo sustained during a derailment.  Following extensive earlier proceedings, it granted in part and denied in part defendants’ motion for summary judgment. It also denied Plaintiff’s cross motion for summary judgment (see Cargo Newsletter No. 60). The Court upheld a covenant not to sue contained in one bill of lading form; however, found a second bill of lading form needed clarification as to the intent of the parties. Thereafter, the parties filed cross-motions for reconsideration and renewed their cross-motions for summary judgment.


The Court first took up the interpretation of the bills of lading.  Referring to Kirby, 543 U.S. at 33, the Court noted “when an intermediary contracts with a carrier to transport goods, the cargo owner’s recovery against the carrier is limited by the liability limitation to which the intermediary and carrier agreed.”


The Court noted that in Kirby, the Supreme Court held that where there are two bills of lading – one issued by an intermediary NVOCC to the cargo owner and another issued by the NVOCC’s ocean carrier to the NVOCC - downstream carriers are “entitled to the protection of the liability limitations in the two bills of lading”, provided they contain Himalaya Clauses extending such liability limitations to downstream carriers.  

Noting the cases were “indistinguishable” from the facts in Kirby, (a bill of lading issued by the NVOCC, who in turned received a bill of lading from the actual carrier,) the Court noted that the Supreme Court interpreted both bills of lading as enforcing the liability limitation in the ocean carriers’ bill of lading even though those terms were less generous than the bill of lading issued by the NVOCC.


Applying the same analysis to these cases, the court held the defendants were entitled to the protection of the liability limitations in both bills of lading. Nippon Express, as agent of Unisia, Enplas, and Fuji, had authority to bind them to the terms of the Yang Ming bill of lading.  The Yang Ming bill of lading constitutes an agreement by plaintiffs not to sue any entity other than Yang Ming.  The Himalaya Clause in the Yang Ming bill of lading entitles defendants to the protection of this covenants not to sue, and thus precludes plaintiffs from suing them.

 While the liability limitations involved  in Kirby happened to be dollar limitations, rather than covenants not sue, nothing in Kirby could be read to exclude a covenant not to sue as a type of liability limitation. 

Noting, in a footnote, the court in Royal & Sun Alliance Ins. PLC v. Ocean World Lines, Inc., 572 F.Supp.2d 379 (SDNY. 2008), distinguished covenants not to sue from dollar limitations, the Court concluded the district court’s reasoning in that case is irreconcilable with Kirby and declined to adopt it.  It noted that while the Court of Appeals affirmed the district court’s judgment  (612 F.3d at 138; 2nd Circuit, 2010), it did so without discussing the district court’s ruling on this point as the parties did not appeal the issue.

As to Plaintiff’s argument that binding “unsuspecting shippers” to the terms of a contract to which they did not agree would contravene industry practices and undermine Kirby’s concerns about “promoting nondiscrimination in common carriage”,  the Court noted that in Kirby, the Supreme Court held the limited agency rule tracks the practices of the intermodal transportation industry: cargos often change hands many times during transport and carriers should be able to rely on liability limitations in their contract with an intermediary without the “very costly or even impossible” task of ascertaining the obligations that are outstanding among all of the parties in the transportation. 

“The differences between a shipper and a downstream carrier is that the shipper authorized its intermediary to act on its behalf, and thus is bound to the terms of the contract to which its agent agreed.  To the extent that there is a gap between the liability limitations in two bills of lading, the shipper’s recourse is against its agent, the intermediary that was party to both bills of lading.”

Finally, Plaintiffs argued that the Supreme Court in Regal-Beloit left open the question of whether the terms of a particular bill of lading would be binding on shippers when another bill of lading governing the same shipment contains inconsistent terms. As to this, the Court stated the portion of Regal-Beloit on which Plaintiffs’ relied is the Court’s dicta on what the parties’ rights might have been if the Carmack Amendment applied (the Carmack Amendment imposes its own rules; however, it is noted that such rules were inapplicable in this case because the Carmack Amendment did not control.

The Court found the defendants were entitled to the benefit of the covenant not to the sue in the Yang Ming bill and such “liability limitations” encompass restrictions on what entity can be sued under the bill.  Thus, the liability limitation provides that plaintiffs may not sue anyone other than Yang Ming. 

Because of this conclusion, the Court found it need not resolve any ambiguity in the contested provisions of the NVOCC bill of lading or construe any ambiguity against defendants.


Irrespective of the provisions of the Nippon Express bill of lading, the Yang Ming bill of lading precludes plaintiffs from bringing claims against defendants and this conclusion was dispositive of the issues on which it deferred ruling in its prior opinion.

Accordingly, the Court dismissed Plaintiffs claims arising out of the shipments other than a single shipment (Enplas) considered separately.  

As to this shipment, Plaintiffs contended it received an assignment of Yang Ming’s rights and therefore should be entitled to make claims directly against defendant railroads.

The Court noted “an assignment is a contractual transfer of a right, interest, or claim from one person to another…” and “… an assignee stands in the shoes of the assignor and subject to all equities against the assignor.” (citing cases). 

The Court found, as a matter of law, that the interested cargo underwriters received an assignment from the ocean carrier to any claims which it had against the railroad and authorized underwriters to receive payment and settlement of the Enplas claim. 

as the ocean carrier’s assignee, the plaintiff’s underwriter possessed all of the ocean carrier’s rights under the ITA and  Rules Circular between the ocean carrier and the railroad, including a right to make claims against the railroad for the damages to the Enplas shipment.

The Court found the plaintiff’s underwriter was entitled to a presumption of negligence against defendant because (1) derailments are extraordinary, not usual, happenings that do not occur in the absent of someone’s negligence, (2) defendants did not dispute they had exclusive control over the derailed train and the track on which it ran; and (3) the derailment was not due to any voluntary action or contribution on the part of the ocean carrier.

Noting the matter had been pending for approximately six years and there was ample opportunity to conduct discovery, the Court found “on the record before the Court”, a reasonable jury could only conclude the defendants’ negligence caused the damages to the Enplas shipment.

Accordingly, the Court held as a matter of law that defendants were liable for the damages. It rejected the argument by the railroad that, because Yang Ming never paid any damages, there was no claim for indemnity for which the railroad should be held responsible.  The court noted the indemnification provision was broadly worded, and permitted the ocean carrier to assign to third parties its “right to make claims” against the railroad, supporting an interpretation that the ITA afforded rights to make claims against the railroad, not merely seek reimbursement.


Second, defendants contended that specific venues in which a lawsuit could be brought were set forth in the agreement and New York City was not one of them. The Court noted that defendants conceded that venue was proper in New York and that a transfer to the Northern District of Georgia was sought merely for the convenience of the parties and witnesses.  At that time, defendants’ motion to transfer was denied and the Court discerned no new basis to reconsider the proprietary of the venue, “after the parties have litigated the case in this venue for approximately six years”. 

The Court granted the cargo underwriter’s motion for summary judgment as to the Enplas claim stipulated in the amount of $100,000, plus interest. 


SOMPO Japan Insurance Company of America, et al. v. Norfolk Southern Railway Company, et ano.; 2013 WL 4414797 (SDNY); Decision of Judge Denny Chin (sitting by designation) dated August 16, 2013.
MOTION TO CONFIRM AWARD; HOW TO RESPOND…NOT!

Plaintiff was retained to deliver a cargo of sulfur from the Persian Gulf to the Far East.  It did not have a vessel capable of transporting 30,000 metric tons of sulfur and thus, entered into negotiations with the defendant chartering company (based in the Bahamas) for the use of the vessel involved.  A fixture or recapitulation agreement was entered into including confirmation the vessel was “suitable for the carriage of sulphur [sic] in every respect.”  It is also incorporated by reference a prior charter subjecting any disputes to arbitration in London, with disputes arising out of the agreement to be governed by English law. 

Shortly after the fixture recap, the defendant informed the plaintiff the vessel was not equipped to carry the full load of sulfur, leaving Plaintiff unable to meet its obligation to ship the cargo.  As a result, Plaintiff was unable to honor its shipping agreement.


Claiming breach of contract and seeking lost profits, arbitration proceedings were instituted by Plaintiff in London. Both Plaintiff and Defendant appointed arbitrators in December 2004, but Plaintiff did not serve Defendant with its claim until almost four years later. “Following a contentious and prolonged arbitration, an arbitral tribunal issued an award for Plaintiff plus interest and also awarded costs”.  Defendant appealed the award which was affirmed by the High Court of Justice of the United Kingdom on March 15, 2012.  The Court also awarded costs of the appeal to Plaintiff.

Plaintiff then initiated this action approximately one month later and filed an affidavit on August 8, 2012 attesting to the service of the Petition on PBC.  The Court ordered Defendant to respond by August 22, 2012.  Defendant filed its Response which was submitted in the form of an Answer, generally denying the allegations in the Petition and asserting five affirmative defenses. 

The Court found the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the “New York Convention”), as implemented by the Federal Arbitration Act, permits a district court to enforce a foreign arbitral award when the party seeking to enforce the award files a petition to confirm (within three years of the award’s issuance) and submits an original or certified copy of the arbitration agreement and award to the court. 

The Court noted it must confirm the award unless it finds one of the grounds for refusal or deferral of recognition or enforcement of the award specified in the said Convention. Any party opposing enforcement has the burden to prove that one of the seven defenses under the New York Convention applies. 

Defendant did not suggest any of the grounds set forth in the New York Convention for declining confirmation were applicable.  Rather, Defendant asserted lack of personal jurisdiction; the Petition did not state a cause of action upon which relief could be granted; insufficient process; failure to properly mitigate damages and, lack of subject matter jurisdiction over the dispute. 

(As stated, the response of Defendant was submitted in a form of an answer; however, the court clearly stated in its order directing a response to the Petition that a motion to confirm arbitration “should be treated akin to a motion for summary judgment.” The Court nevertheless, treated Defendant’s answer as a response to the Petition.)  


As to Personal Jurisdiction, the Court noted defendant’s New York activities (citing cases). It noted defendant was listed as having an office in New York and had designated two New York companies to serve as agents within the state, including as agents for service of process.  Defendant had continuous business contacts with New York and also had a current phone number listed at one of these offices and was still advertising the other as “general agent” on its website. Defendant offered no support for its objection to personal jurisdiction or proof that such agency relationships had been altered, “beyond the bald assertion that jurisdiction does not exist.” The Court found proper jurisdiction.

Service of Process:  The Court rejected this claim as well. A process server’s sworn affidavit was filed with the court; however, Defendant provided “no support for its claim beyond its assertion that “Petitioner has improperly and/or insufficiently served process upon the Answering Respondent.” Without any “specific facts” rebutting STX’s affidavit, the Court has little difficulty determining that PBC’s objection is without merit.” 

Subject Matter Jurisdiction:  Defendant’s objection with respect to subject matter jurisdiction merited “minimal attention.”  The New York Convention governing foreign awards arising out of commercial agreements and the Federal Arbitration Act gives district courts original jurisdiction over actions falling under the Convention.

The awards at issue, were issued by an arbitral tribunal in London, in accordance with an arbitration agreement between a South Korean and a Bahamian corporation. Accordingly, the Court found subject matter jurisdiction to entertain the dispute.


The Court noted the strong public policy in favor of international arbitration and that courts are limited to determining whether a defense enumerated in the Convention bars enforcement of an award. The defenses asserted were not listed in the Convention.  The Court considered Defendant was impermissibly attempting to relitigate the underlying claim and found the objections to be without merit.

The Court found it had jurisdiction and concluded that none of the seven defenses under the New York Convention applied.  Accordingly, the Petition was granted.

STX Pan Ocean Shipping Co. Ltd., v. Progress Bulk Carriers Ltd., USDC, SDNY; 2013 WL 1385017 (SDNY), Decision of Judge Richard J. Sullivan dated March 14, 2013.  

FIRE STATUTE AND COGSA DEFENSE INERTED….

The M/V SAN SEBASTIAN was chartered for a voyage from various U.S. Gulf and Mississippi River ports to Malaysia, Singapore, and Thailand. The charter afforded the option to load carbon black feedstock (CBFS) and/or fuel oil and contained a Carbon Black Feedstock Safety Clause which included language that “…residual fuel Tank Ullage Spaces should be considered as potentially flammable and classified as ‘Hazardous’ and suitable precautions taken. The same precautions should be taken with Carbon Black Feedstocks. In particular, no potential sources of ignition should be permitted in or near the tank storing or carrying this product….”
A fatal explosion and fire occurred on May 2, 2003. A fitter used a flame cutting torch to cut a window on the top of the inert-gas system (IGS) piping for the No. 5 Starboard cargo tank. The window allowed inert gas to escape and air to enter, thereby allowing a flammable atmosphere to develop in the No. 5 cargo tanks. Whether the IGS actually was operable is a matter of some conjecture; however, whether this aberration from normal operating procedures was due to infirmities in the Inert Gas System, ongoing repairs to the deck seal, ongoing repairs to the piping itself, the failure of the officers to appreciate the explosive nature of the cargo when heated, or a combination of these is not known. However, the majority concluded that the Inert Gas System was not operated during the voyage and that, by virtue of a visit by the Owner’s superintendent to the vessel at Gibraltar, the Owner was, or at least should have been, aware of this fact.

The majority held:

“…Regardless of whether the IGS was operated during the voyage, the fact remains that something caused Nochka to cut the window in the IGS line using an oxyacetylene torch, fabricate a patch and then attempt to weld it into place with an electric arc welder, thereby causing the explosion.”
By all accounts, the fitter was an experienced and hard-working shipmate, leading the Panel majority to discount any notion that he had a death wish. The opinion of a vessel superintendent, stated in a post-casualty report to management was that there was a lack of supervision of a good worker who “wanted to show his diligence and work capacity by performing the repairs in situ.” The fleet manager and the chief engineer also shared this opinion. 
Thus, the Panel majority concluded that the vessel owner, through its superintendents, was aware that the IGS piping was in need of immediate repairs, which could not wait for a shipyard and hence would have to be done by the fitters during the voyage while the vessel was underway. 
The Panel majority also considered that, although the vessel manager expected the IGS piping would be repaired during the laden voyage, no adequate planning was done by, or submitted to, management in order to assure that this work would be accomplished safely. Instead, the Panel majority found the Owner “left the SAN SEBASTIAN and her Russian-speaking crew to their own devices to complete these repairs; and that, in fact, due to other events in Antares’ business, the shoreside management of the SAN SEBASTIAN seems to have been handed off from Superintendent…to Superintendent…and then to Superintendent….”

The testimony of Owner’s Fleet Manager confirmed the Panel majority’s belief that there should, in fact, be documentation addressing the scope of work which had to be performed and that the shoreside staff of Owner should have received such documentation.
“Whether this was willful blindness on the part of Antares, or an innocent byproduct of the management of the Vessel having been spread among three superintendents during the course of the voyage, the Panel majority considers the legal result to be the same. The Panel majority concluded that, taken as a whole, “Antares’ actions and inactions were negligent.”
 The majority found that the risk of an explosion was a foreseeable result of Owner’s management’s allowing the vessel to proceed from Gibraltar with officers in conscious ignorance of the properties of the cargo, the Inert Gas System lines in urgent need of repair, extra fitters who were welding experts tasked to do repairs on an urgent basis, and, most importantly, no formal plan detailing the scope of work or the methodology or supervision to be employed existed. Thus, the Panel majority concluded that owner’s management’s design or neglect was the proximate cause of the explosion and fire, thereby depriving owner of its defense under the fire statute and the COGSA fire exception and rendering it liable for cargo-related losses to be quantified in future proceedings.
The Chairman of the Panel filed a dissenting opinion on liability as to the explosion and fire, considering the burden of proof of claimants was not sustained by them. 

referring to numerous extracts from the hearing transcripts, the dissent found any lack of production of witnesses or documentation relating to any planning for the work on the Inert Gas System or documentation relating to the actual work accomplished to be of little, if any, relevance since the evidence adduced merely reflected that no authorization from management or a permit for “hot work” would have been given or issued for the work Nochka undertook.
The dissent considered the Inert Gas System to be working properly at the time of the casualty; that the officers and crew were qualified for their job; that Owner’s standing safety instructions and procedure manual were proper and were “perfectly adequate” and in compliance with industry standards; that authorization to do the work the fitter undertook would never have been given; and that if supervision was lacking, such was on the part of the officers and crew, not management, and that “causation and foreseeability were lacking.” The dissent concluded that   claimants did not sustain the burden thrust upon them.

[The Panel went on to consider demurrage relating to loading ports, trans-shipment, and discharge ports.] 

In the matter of the arbitration between P.T. Cabot Indonesia and Energy Transport Ltd. and Oilmar Co., Ltd. Panama under a charter party for the M.V. SAN SEBASTIAN, dated March 7, 2003; partial final liability award and final demurrage award by Donald T. Rave, Jr., Raymond J. Burke, Jr., and Peter J. Zambito, Chairman (June 12, 2013).

[Note: A motion to vacate has been filed in the USDC, District of Connecticut.]
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