Analysis for the Exam
Is there a valid union begin? If so, when did it begin?
When did it end? (divorce or death)
Was any property acquired during that time frame?

Presumed to be community property,
unless it’s not the “type” of property that can be com property.
Are there any competing presumptions to overcome the presumption?
Tracing
Are there any agreements between the spouses to overcome the presumption?
Were there any transmutations of property?
How will the funds be distributed?

Is there any reason to revist the post dissolution judgment?
WHO can be covered by com prop

Step 1: Do we have a valid union?
and if so, when did it begin?
State legislatures have control of the definition of marital statues.

Valid marriage is required before there is any discussion of com prop.

Need marriage license and solemnization of the union. 

solemnization must come from someone who is permitted by the state to wed couples.

Must be 18 years old

Must be consenting

Must not be related

Bigamous/polygamous marriage is void from the beginning

p159

Registered Domestic Partnerships

2005 Domestic Partnership Registration Act became effective in CA §297

No federal recognition of registered domestic partnerships.

cannot file joint tax returns

federal leg: Defense of Marriage Act

If a state provides domestic partnership registration, no other state is required to recognize it. 

lets states out of the Full Faith and Credit clause as it pertains to that

CA will recognize a civil union btwn same sex from Vermont or Hawaii.

25 states have enacted legislation specifically rejecting recognition of domestic partnerships/civil unions 

Allows people of same sex register as domestic partners.

Fam Code § 300L marriage is only btwn man and woman

Same sex must share common residence and agree to support other person

Allows people over age 62 to register as domestic partners

Age 62 is relevant b/c if they remarry they could lose SS benefits that they acquired by virtue of previous marriage.

if two people are married more than 10 years, each spouse has derivative rights to SS Benefits, if they have none of their own. If they remarry, they lose the benefits.

When domestic partnership breaks up, one of the partners files a petition for dissolution.

all the issues in a divorce are treated exactly the same way in termination of domestic partnership:

issues of property division

issues of support

custody of children

BUT, registration is required for benefits of community property. Can’t just be a couple

Putative marriages

A “marriage” where at least one of the spouses has a “good faith belief” in the validity of the marriage.

Ex: one spouse doesn’t realize that the divorce wasn’t final before the new marriage was commenced.

Ex: parties haven’t completely executed all the steps necessary to make it a valid marriage: had ceremony but not license, or person doing ceremony wasn’t authorized to marry them.

“Marriage” 

a ceremony according to formal requirements of CA law, i.e., solemnization.

“good faith”

An objective test of whether a reasonable person would harbor a good faith belief in the existence of a lawful marriage as tested by three elements:

1) attempted compliance with procedural requirements of marriage

2) indicia and conduct consistent with marriage

3) belief in a lawful CA marriage

1970: Fam Code §2251 adopted to recognize putative spouses right to get com prop and spousal support.

calls the property acquired during marriage “quasi martial property” instead of “community property”, but it is treated exactly the same upon death or dissolution. 

good faith putative spouse should be treated the same as a spouse in a valid marriage

all property acquired during the putative marriage is quasi-com prop and is split according to normal com prop rules.

has a right to share inheritance of separate property with other heirs

Watch out for estoppel if the party seeking to benefit acted in bad faith..

Ex: Man and woman married, thought they were divorced but it wasn’t final.  Both of them remarried. Woman died.  First hubby tried to get her money. He was estopped from claiming interest in property b/c he had himself remarried. Even tho divorce not valid, the first hubby thought it was valid so he has no right to the property.

Equitable principles apply, too

if the statute doesn’t work for you, argue equity

Void marriages vs. voidable marriages (know the diff!)
VOID marriage:  can not be cured. The marriage is void from the beginning regardless of whether one spouse tries to get an annulment.

Incest

Bigamy/polygamy—one party was already married at the time of the union.

Unless the party who was previously married had a good faith belief that the spouse was dead for the preceding five years.

VOIDABLE marriage: the defect can be cured or overlooked.

Under the age of consent.

Ex: if you are not 18, you do not have the power to consent to marriage. But, if you continue to remain married after reaching age 18, that will ‘correct’ the error.  

Ex:Got married at 17, stayed married until 30. No claim of annulment based on age. 

They will have to get a normal divorce.

Unsound mind

Ex: unsound mind. Couple elopes after getting drunk and gets annulment. Marriage never existed.

But, if the couple stays together after that, the marriage may not be annulled.

Obtained by fraud

Ex: married for immigration purposes.  If you stay married after you learn the person married you for that purpose, you are stuck.

Obtained by force

Physically incapable of entering in to the marriage state

Any time you stay after realizing there was a problem, you can’t get annulment. 

Cohabitants

could be same sex or hetero

rights are governed strictly under K law, Fam Code d.n.a. to cohabitants.

ppl in knowingly meretricious relationships are not going to be allowed to recover support

if parties have express or implied agreement, or if their behavior indicates an implied agreement, the court will look at the equities to avoid an unfair result.

Step One- if there is an express agreement btwn parties, then figure out what the terms are and impose whatever remedies avail in civil code.

Step Two- implied K by course of conduct could show they had agreement to share in prop or pool earnings.

Step Three- we can look at the equities of the situation to impose remedies that are avail under civil code.

“Marvin” cases are pretty unusual b/c they are difficult to prove.

No common law marriages in CA

9 other Jx do allow common law marriage

generally the requirement is that the couple went through a ceremony, you hold yourself out as husband and wife, you live together.

If you create a common law marriage in other states, CA will recognize that marriage as a valid marriage.

as long as it was valid in the state you came from.

Step Two: what is the date of separation or death?

Earnings while living separate and apart from the others spouse are separate property. §771

We need “clear conduct contemporaneous w/ expressed intent to end marriage.”

vacate family home

but, if hubby still comes home for dinner every night, brings his laundry over, takes trips, goes out to dinner with wife, etc. then this won’t be enough on it’s own.

If they are still in the same home, it will take “unambiguous, objectively ascertainable conduct amounting to a physical separation under the same roof.”

sleeping in separate bedrooms is not enough.

in one case, it was enough where wife sough to “evict” husband from certain rooms in the house, kept the rooms locked to which he didn’t have a key, called the cops when he entered the rooms, refused to speak to hubby at all.  That was enough to consider them “living separate and apart” even though they were in the same house.

no more sexual relations

hold themselves out as separated

If you tell people you’re married, continue your economic relationship, file taxes together, then you aren’t holding yourselves out as separated.

at the very latest, it’s when dissolution is filed with the court

Date of separation is different in Fed gov’t than in CA!

Separation in fed gov’t is the date of divorce judgment by the court.

Death
Intestate: surviving spouse gets all com prop.

With a will: decedent may leave his/her share of com prop to someone else.

Now that we have our time frame, figure out if the property was acquired before or after marriage.

If it was acquired before marriage or while they were separate and apart, it’s presumably separate property.
Estate of Clark, p82: father maintained a will contest in his son’s estate. Father remarried after the contested the will. Father died. Wife wanted it.  Court said no b/c cause of action arose before marriage. 

If it was acquired between that time, it’s presumably community property.  

Downer case- retirement plan. Gift given to hubby was in lieu of retirement plan for services performed at least in part during marriage. Court agreed with her even tho property actually given after marriage. 

Competing presumptions between title and acquired during marriage

if title in one spouse’s name, and it was acquired during marriage, court has auth to review circumstances and determine status of property.

normally title presumption is conclusive in evidence code, but in com prop cases party still has oppty to show evidence that it doesn’t control

prop acquired by married woman before 1975 is presumptively her sep prop.  

Community property is:

“All property, real or personal, wherever situated, acquired by a married person during the marriage while domiciled in this state.”
Acquired during marriage

Domestic Registered Partnership counts as marriage

putative spouse counts as marriage

Statues tell when it is separate property.

Origins come from Spanish law.

CA was annexed to the US via Treaty of Guadalupe-Hidalgo. 

CA is different from the other 9 com prop states in that we have tracing, equality of interest, and contractual modification.

CA can do this b/c states have the right to regulate marriage and the remedies for dissolution of marriage.

Maynard v. Hill (p4)

“Divorce” occurred when hubby left wife and kids in Ohio to seek out his land in the West.

Oregon territory had the right to create the laws for divorce.

Spouses owe each other the highest good faith and fair dealing during marriage.

Fam Code §721

spouses may not take advantage of each other

if com prop is transferred from one spouse to another as sep prop, we presume that unfair adavantage has been taken of the disadvantaged spouse. Advantaged spouse has burden to show no undue influence was exerted.

Community property is split 50/50 at dissolution.

Community property is devisable.

Upon intestate death of one spouse, the surviving spouse inherits the entire share of decedent’s share of community property .

If spouse dies with a will, he/she can leave his/her share of the community property to someone other than the surviving spouse.

Quasi community property is treated the same as community property

Property purchased somewhere else, while living in CA is quasi com prop.

Issue usually arises when both spouses are not living in CA.

Must pass a statutory requirement and a constitutional requirement.

Statutory requirement for divorce:

If the property would have been community property, had the couple lived in CA at the time of acquisition, then the property is statutory quasi community property.

constitutional requirement: 1) both parties change their domicile to CA and 2) parties seek alteration of marital status in CA court.

#2 is satisfied when either party initiates legal proceedings in CA court.

If both parties then changed their domicile to CA, the quasi community property also passes constitutional muster.

EX. Married couple lives in PA. They buy property in PA. They move to CA together. They get divorced in CA. This is qausi com prop.
If both parties are not domiciled in CA at time of dissolution, then its NOT quasi com prop.  §125.  Then, the prop would be subject to laws of the state where the property was situated.
Ex: Married couple lives in PA. They buy property in PA. One moves to CA. That one files for divorce in CA. This is NOT qausi com prop
Must also have personal Jx.  GA case—when prop bought while living in CA, located in GA: the prop was com prop but the court had no Jx to exercise control over that com prop. 
Issue also arises when funds were used that were earned in another state.

If real property is acquired in exchange for personal property which would have been community property had the couple lived in PA, then the real property is quasi community property.

Couple lives in PA. They move to CA. They buy a condo with hubby’s earnings. This is qausi community property.

Statutory requirement is different at death: only property in CA qualifies

At death, Probate Code controls instead of the Fam Code.
Quasi marital property is treated the same as community property.

Quasi marital property results from a void or voidable marriage 

§770 Separate property is:

Property acquired before marriage.

Rents, issues and profits generated by separate property generated during marriage.

Property acquired during marriage by way of inheritance or gift.
even if you make a settlement or go to trial to assert your right to the inheritance

be sure it really is a “gift”

Downer v. Bramet p85 (1984).  Employer promised to give hubby the “gift” of a $450k ranch when he retired. He was still working at time of divorce so he didn’t disclose it.  After he got it, wife sued for nondisclosure. Remanded, but Prof says it’s probably com prop.

§771 earnings and accumulations while living separate and apart are sep prop.
At death, intestate decedent’s separate property is split among the heirs, including the surviving spouse.

Contractual Modification

Are we working under the normal rules, or did the couple change the rules via K?

Three types

Premarital

During marriage or post-marital

Post-dissolution

Before 1986

K may be done in writing or done orally
oral agreement is considered executed by the marriage itself

burden of proof was on person who received the property during marriage to show agrmt was valid

Courts will enforce implied-in-fact agreements btwn spouses
On/after Jan 1, 1986: Uniform Premarital Agreement Act applies 

§1611 Requires a writing signed by both parties.

no consideration necessary to change the premarital agreement after marriage

No oral agreements.

No extrinsic evidence allowed to insert missing terms or conditions.

Marriage of Shaban p63

Hubby claimed he had a premarital agreement written in Arabic, executed in Egypt, that should control the divorce in the US. The agreement said Islamic Law would control their marriage, but it didn’t explain what Islamic Law meant or what it was. Hubby was not allowed to bring in an expert to tell the court what Islamic law was. 

party may not present arguments of estoppel w/ respect to marital agreements. 

Rules

Presumption of validity

The UPA was designed to increase enforceability of agreements.

The person seeking to prove the agreement is invalid has the burden of proof.

No consideration necessary

as long as both spouses agree, that is enough.

K may not promote divorce

In Re Marriage of Noghrey: hubby agreed to give wife “house or $500k, whichever is greater upon divorce.”  Invalid b/c it promoted divorce. it didn’t characterize property during marriage. (i.e., all my stuff is yours while we’re married).It only came into effect if there was a divorce.

Effective upon marriage, not upon signing.

No fiduciary duty owed among engaged people

fiduciary duty would require full disclosure, but the duty doesn’t exist until the people are actually married

Sunset clauses are common.

If marriage lasts X years, premarital agreement is null.

Waivers of spousal support are enforceable as long as independent counsel was present.

Usually deemed unconscionable and against public policy, prior to Marriage of Pendleton (p55)

if the waiver was executed by mature, sophisticated person who was self sufficient in property, and had the advice of counsel, the agreement could be enforceable.

spouse waiving spousal support can not also waive advice of counsel.  That is unconscionable.

§1612 delineates areas that can be covered by premarital agreements

generally covers characterization of property

sometimes provides right for a person to receive spousal support post-marriage.

May not define rights and obligations of child support.

§1615: prenups are invalid when they are unconscionable and when they are not entered into voluntarily.

§1615(a)(2) Unconscionable when

it was unconscionable on the date of execution, as opposed to on the date of enforcement.

AND

party did not have actual or constructive knowledge of the assets and obligations of the other party

AND

party did not voluntarily waive knowledge of such assets and obligations.

§1615:  a prenup is invalid when party seeking nonenforcement can prove that she did not enter into the K voluntarily.

party seeking to avoid the agreement can prove involuntariness by introducing evidence of lack of capacity, duress, fraud, undue influence.

§ 1615(c) involuntariness- the most significant aspect with enforceability of prenups

This section was created in backlash to Bonds case

burden of proof is on the party seeking to avoid the premarital agreement

(1) the agreement was not voluntary unless the court finds that the party against whom enforcement is sought was represented by legal counsel at the time of signing the agreement,

OR, if after being advised to seek counsel, the party against whom enforcement is sought waived her right to counsel AND (2) had seven calendar days to think about it before signing it.

Not clear if this is 7 days from final draft. But for sure must be at least 7 days from the first draft.

Therefore, you must document each party’s receipt of the agreement. 

Most onerous provision: if party is not represented by attny, and signed waiver, the attny who is drafting the provision must prepare written statement telling the other person what his/her rights and obligations are, and what rights and obligations he/she is giving up.

For this reason, no attnys will participate in prenup where other party refuses to get counsel. It puts too much burden on the drafting attny.

Party seeking to enforce it usually pays $1k or $1500 for an attny for the other spouse.

Terms that are not allowed in prenups

§1612(c) Waiving spousal support and counsel is not allowed as of 2002.

A Person who is waiving his/her right to spousal support in the prenup cannot also waive his/her right to counsel.

Undue influence, duress, fraud, lack of capacity

presumption of undue influence arises in transactions between spouses.

burden falls on party seeking to enforce agreement to show undue influence was not exerted.

Berkle case in Southern CA

separated in 1992

filed for divorce in 1997

reconciled/post nuptial agreement in place in 2000.  He gets to do what he wants with the money, she gets a ton of money and residence if they divorce.

reconciliation falls apart, started divorce in 2003.

she claims she didn’t know he sold grocery store chain and became billionaire. Court said no, because she had attorneys and team of representatives working for her, and the sale of the grocery chain was in the newspaper everyday.

Child rearing

can’t have a prenup requiring child to be raised in specific religion, b/c it violates 1st A of parents and kid. (Weiss v. Weiss)

Penalties for infidelity

prenup giving liquidated damages in the event one of them was sexually unfaithful to the other. (Diosdado v. Diosdado)

Post marriage promise to do marital duty

once you are married, you can’t make an agreement that requires you to do marriage duties (Borelli v. Brusseau)
An invalid term does not ruin the entire prenup.

The invalid term is thrown out, the remaining terms are valid.

The only way to get the whole prenup out is via involuntariness or Unconscionability.

WHAT types of property can be com prop

Is the type of property capable of being classified as community property?

Included

self-owned business

Factors to consider in valuation of business:

fixes assets (cash, furniture, equipment)

accounts receivable and work in progress

goodwill

liabilities

Date of valuation should occur as close to dissolution date as possible.

increase in businesses value after separation might be a result of efforts made during the marriage.

profits from business (see commingling below)

goodwill value of self owned business

Two standard methods for determining value of goodwill:

What would the practice get on the open market?

What would a buyer, in an arms length transaction, be willing to pay?

Any amount over the tangible assets = goodwill.

excess earnings of the practitioner are looked at and then capitalization rate is applied to those earnings to determine what the goodwill is.

Compare the business to comparable, similarly situated businesses. Any amount above the ‘average’ is excess.

Apply the capitalization rate to the excess. The rate is “voodoo”- depends on risk of investment, years left of practice, etc.

Result= goodwill value

not all businesses have goodwill

if court determines there is goodwill, it must determine what the amount is and divide it in half.

If your business isn’t making more than the average, there is no excess and no goodwill.

note: business owning spouse is going to wind up paying the other spouse money he/she doesn’t have. Self-employed person winds up paying the other spouse for the right to continue practicing. 

Benefits of education

community should be reimbursed with interest for educational expenses like tuition, books, fees, supplies and transportation. (p128) Fam Code §2641.

reimbursement includes actual direct costs: tuition, books, supplies—not for living expenses, because those expenses would have been incurred anyhow.

contributions must actually substantially enhance the earning capacity of the party.

Ceramics class not enough

Earnings may not be speculative.

Husband enrolled in law school after marriage. $12k/yr expenses. He took out loans. Those were assigned to him. At divorce he had one semester left, low GPA, no plans to take bar exam. He argued he had no substantially enhanced earning capacity. He said his goal in going to law school was intellectual improvement, not earning potential.  Court may impute income for purposes of spousal support, but court did not give reimbursement b/c there was no substantial actual earnings.  Court said a law degree is not a ticket to prosperity.

if the education increases earning capacity so that person has less need for spousal support, less reimbursement may be required.

Ex: housewife goes back to get MBA degree. Then they divorce. Husband wants to be reimbursed for educational expenses. Wife says but for that education I would get more spousal support. I don’t need spousal support now b/c of the education, so the reimbursement claim should be offset by the fact that the spousal support obligation is reduced.

Reimbursement is the exclusive remedy

education is not a property right which is divisible

contributions for education can be considered when making a spousal support award

Rebuttable presumption that the community has not  received the “benefit of the bargain” if marriage is dissolved within 10 years of student receiving the degree.

Presumption that the community has received the benefit if the marriage is dissolved after 10 years has passed since the student received the degree.

if both parties have received and education, that will offset reimbursement.

Copyrights acquired during the marriage. (p145)

Proceeds from qui tam actions initiated during marriage. (p145)

publicity rights, maybe

NJ has given value to “publicity rights” of celebrities but no CA cases yet

EX: hubby-celeb sues for wrongful use infringement and gets $200k during marriage. wife claims the settlement is community property. 

what was his status as of the date of marriage?

Was he already popular?

if his popularity didn’t increase after marriage, the settlement would be separate property.

if it did increase after marriage, the settlement would be com prop b/c it would be the result of efforts he made during the marriage

Proceeds from movie made during marriage are com prop.

Movie started. Divorce. Movie release. Blockbuster. Wife can come back and get more money.

the fact that they didn’t expect it to be a success doesn’t lessen her right to the proceeds

Whole life insurance

cash surrender value IS divisible at time of dissolution.

Excluded

student loans 

assigned to the student, not to the community (Fam Code §2641b2)

if education took place before marriage, and loan was paid off during marriage, the community is reimbursed with interest for those expenses 

professional degree 

(p122, Todd v. Todd)

Right to practice a certain profession

right to renewal of term life insurance or health benefits 

(p146, Marriage of Spengler)

community property interest in the plan ends when the term ends

Presumptions
Is there a way to overcome the presumption that the property is community property?

§760: Any prop acquired during marriage is community property

Functions of the presumption:

Probability: 

Income earned during marriage is com prop, and presumably prop acquired during marriage is acquired with income earned during the marriage. It’s more likely than not that the prop acquired during marriage is com prop.

Predictability: 

Without the presumption we have an evidence war at trial. Whoever has the document wins. But parties may not have equal access to records. 

Public policy: 

we assume married people are working together to take care of each other. One party should not suffer at the expense of another. More faith in the partnership theory knowing that each is going to get their fair share. Assume each party is doing what’s best for the partnership, not just what is best for him/her.

Spouse seeking to prove it’s separate property must do so beyond a preponderance of the evidence.

Rebutting the presumption

tracing

§770 any property acquired before marriage is separate property

Any property acquire when the couple is living separate and apart is also separate property.

we use objective evidence to determine the parties’ subjective intent to end the marriage.

If hubby walks out in 1969 but divorce occurs in 1983, separation date is probably 1983 to determine community property. (Marriage of Hardin p88)

If ppl stay in the same home, we need lots of other evidence that they intended to separate. No joint accounts, tell people they are separated, file petition, etc

Other examples: filing joint tax returns, what they tell other people, receiving mail at the home, exchanged cards with loving remarks, Christmas cards as a couple. are evidence that couple is together.  

Living with another woman is not necessarily determinative that married people were separated. Filing a petition is not necessarily determinative if the filing is not paired with intent to actually dissolve the marriage—if they file and then still go to counseling and have sex, they aren’t separated

The date that works best for the community is probably the date that the court will go with. 

§2581 applies the presumption that any property acquired after Jan 1, 1984 and held in any joint form is community property for purposes of dissolution and can only be rebutted with a written agreement.
includes tenancy in common, community property and community property with right of survivorship.
If spouse uses sep prop to purchase a house during marriage, and the house is taken in joint tenancy, the presumption is that the house is com prop.

Marriage of Lucas p112 (1980).

Where there are competing presumptions, the court will go with com prop.

If property is held in joint tenancy, you may NOT rebut the presumption using tracing. You must rebut using another agreement.

The fact that the property is held in  joint tenancy means the parties agreed to make the property community property, regardless of whether separate property was used to make the purchase. So tracing doesn’t prove anything.

You need another agreement showing the parties intended to keep the property separate.

As of 1984, that agreement must be in writing, or in a clear statement in a deed.

Joint tenancy title still controls at death.

In Re Estate of Levine 1981.  

If hubby and wife hold property as joint tenants, and one of them dies, the survivor inherits full ownership via the title’s right of survivorship.  The property does not become community property and therefore if one spouse devised her share of community property to someone, that person would not have right to the property.

As of 1965, single family residences acquired during marriage and held as joint tenants are presumed to be community property for purposes of dissolution only. However, title still controls with other forms of property until 1984. 
Up until 1984, property other than a single family residence held as joint tenants was presumed to give each spouse equal separate property interests.

The burden was on the spouse who was trying to prove the property was community property.

The presumption that property held as joint tenants was separate property could be rebutted with evidence of an oral agreement or common understanding otherwise.

It could not be rebutted with tracing.

Up until 1984, separate property contributiosn to community property were presumed to be gifts and therefore were not entitled to reimbursement.

The party proposing reimbursement had the burden to show that the parties did not intend a gift and they preserved the expectation of reimbursement with an agreement.

This changed when §2640 was passed, effecting all acquisitions after Jan 1, 1984. 

§803 presumption: property acquired by a married woman prior to 1975 is her separate property.

This is the only separate property presumption.

If she takes it with a third party, they are presumed tenants in common.

Unless the written instrument describes her and her co-owner as husband and wife, then it’s presumed to be community property.

must be rebutted w/ clear and convincing evidence.

EX: Marriage of Ashodian p99 (1979)

If hubby uses com prop funds to buy a gift for wife and puts title in her name before 1975, it is presumed to be her separate property.
use of com prop funds does not rebut the presumption

If  this same scenario occurs after 1975, it is presumed to be com prop.  It’s only sep prop if you can show a transmutation. If this was after 1985, it’s going to need a written express declaration to transmute.

If hubby uses his sep prop funds to buy gift for wife, and puts title in her name prior to 1975, it is presumed to be her sep prop.

If wife uses com prop funds to buy a gift for hubby and puts title in his name, it is presumed to be com prop.

hubby would need to rebut by showing a transmutation occurred.

title is not determinative

TRACING

Direct tracing and family expenses tracing are the two methods for proving the funds are sep prop.

When funds are commingled, the court presumes the funds are com prop 

The presumption does not apply when the commingling is minimal. (p271)

Direct tracing

Adequate record keeping is required, and is the burden of the party seeking to show the property is separate.

The burden applies equally to cases where one spouse has died. P265

spouses testimony under oath may be considered by the trial court as evidence that a schedule of deposits/withdrawls is true and accurate. The party’s testimony, alone, may be sufficient.

Timing: a traceable deposit followed by an immediate w/drawl

Use bank records to show you inherited $10k from your aunt. You got the $10k from her estate, deposited it, and the same day bougth $10k worth of stock.

Intent at the time of w/drawl

if the party can prove that the intent at the time of w/drawl was to take separate funds, then the property purchased with those funds is separate property

Show that it was never w/drawn

Examples

bank records, 

title statements, 

written agreements,

Indirect/family expenses tracing

The spouse seeking to prove separate property must show that all community income in the commingled account was exhausted by family expenses, and therefore the funds remaining in the account were necessarily separate funds.

make inferences from dates of sale, income/deposits/withdrawls made during marriage, average expenses of household during marriage,

assume day to day expenses are paid with community funds—is there any separate property left?

If nothing is left at the time of purchase, there we no community funds available as a source for the purchase, so the purchase must have been made with separate property funds.

What if there is no evidence as to the manner or time of acquisition?

It doesn’t matter who holds the title, it matters what types of funds were used to purchase the asset.

There is presumption that any property acquired during marriage is community property.

The person who wants it classified as community property does not need to introduce evidence that the property was purchased with community funds.  That person need only introduce evidence that the property was acquired after marriage. Then the presumption kicks in.

Rather, the challenger carries the burden of rebuttal. The challenger must introduce evidence to prove the property was purchased with separate funds. He/she can doe this via tracing.
Whether the challenger’s facts rebut the presumption is a question of fact.

Challenger must present clear and satisfactory proof that the property was separate property.

Fam Code §802 – 4 yr rule
the presumption that property acquired during marriage is community property does not apply to property held by a person who dies, where the marriage was dissolved more than four years before the person died. (p81)

Transmutations
Was there an event that transmuted the property?

Transmutations before Jan 1, 1985 are very easy.

Oral agreement will suffice.
Transmutation on or after Jan 1, 1985 must be made in an express declaration in a written agreement that is signed by the adversely affected party.
The spouse claiming that separate property was transmuted to community property must provide clear and convincing evidence that the transmutation occurred.

Fam Code §852 is a statue-of-frauds provision for transmutations.

Parties need a clear document that transmutes the property

Parties may NOT  present arguments of estoppel w/ respect to marital agreements. 

Parties may NOT rely on oral agreement or extrinsic evidence
You must have a writing.
Spouses may not make transmutation agreements during marriage to defraud creditors.

(State Board of Eq v. Woo)

Sufficient transmutations

§852(c) allows gifts to qualify as transmutation, but only if the value is not substantial, taking into consideration the circumstances of the marriage.
Even if we have delivery and donative intent, if the value is substantial given the circumstances of this marriage, the gift is not separate property.

How does the court evaluate whether or not the gift is substantial?

How much did they regularly spend on gifts?

How much income

Furnishings, appliances are com prop.

Clothing, jewelry is separate prop.
Gifts made before Jan 1, 1985 are subject to case law.

Waiver paragraph with IRAs is sufficient for transmutation.

Estate of MacDonald p57

Hubby created three IRAs, one each left to his three kids. Current wife signed a consent provision acknowledging that she would not be the recipient of the proceeds.

Court said this is NOT a valid transmutation. b/c there was no indication on the wife’s part that she intended to give her interest in the IRAs away. (IRA would be split in half, then hubby’s half would be split 4 ways among the three daughters and the wife.  She gave away her 25% but not her half)

Probate code was changed after this case, so that a consent paragraph suffices for a release of interest.

Refinancing usually results in a transmutation.

Couple walks in with a separate property house. The lender is making a loan to both, so they change title to a joint form. That results in a transmutation.

Changing to title to joint tenancy results in transmutation to com prop.

Ex: Estate of Bibb p55

Son fighting with stepmom over house and Rolls Royce.

House: stepmom got it b/c the hubby created a joint tenancy with her.   

But it must be recorded in a grant of deed.

Insufficient transmutations

Substantial gifts

Marriage of Steinberger p64

Hubby gave wife diamond ring for 5th anniversary. He claimed it was not a gift, it was com prop. This ring was substantial value, so it was not a gift. Therefore it was not the wife’s separate property.

Co-registering a car is insufficient for transmutation.

Ex: Estate of Bibb p55
Rolls Royce: son has interest in the Rolls Royce b/c dual registration does not per se transmute. The coregistering is not a clear, unambiguous transfer of interest. And, there were no signatures on the registration. AND, it was purchased before marriage so it was separate property. 

Wife argues she helped make payments on the car so it was commingled, so it was hers.  This argument would have worked in a dissolution case, but not in a probate case.  

The car would not have changed character to community property. But, the community would need to be reimbursed relatively for the payments it contributed to the car. It needs to be reimbursed payments for the car, as well as any percentage of appreciation on the care. 

Ex: Husband dies. Wife buys property. That property is still “community property” because it was purchased with community funds. Hubby’s estate is still entitled to an interest in the property. (Estate of Jolly p73)

Changing the names on the account does not transmute the account.

If hubby has a sep prop checking account, putting wife’s name on it does not make it a com prop checking account.
 Management and Control

Prior to 1975, hubby had management and control of community assets

Subject to some limitations

can’t give away real property

cant’ make substantial gifts (Fields)

George v. Ransom

Wife didn’t want hubby’s creditors coming after her stock, which was separate property. Creditors argued hubby had control via CA Constitution, so they could get at it.

This was limitation on definition of management and control.

Was also introduction of the tracing principle. If sep prop funds were used to acquire the prop, it remains sep prop even if acquired during marriage.

This was a major deviation form the Mexican traditional law.  Under the traditional law, rents and profits from sep prop became com prop.

1975: Leg changed the law so that both spouses have equal management and control of com prop.

What sort of fiduciary duty do spouses have towards each other? During marriage? During separation?

Parties now have equal management and control, but the modern issue is about sharing/disclosing information.

§1101 parties may not make gifts of personal prop w/out spouses’ consent.

If the SOL has not run, the gift is void and the recipient must return it to the community.

Spreckles case. 

dealt w/ gift of spouse to children w/out consent of wife. Gifting spouse died. Non consenting spouse sought to set aside the gift. 

Court said SOL had run on her right to void the gifts. Her action begins when she learns or should have learned of the gift. That was a probate situation. 

Or, gifting spouse might need to reimburse the community using separate property.

in a divorce situation, if nonconsenting spouse wants to void the gift then she can probably get reimbursement of the money from the other spouses share of the estate.  

§1102 spouse can’t encumber community property w/out spouse’s consent.

if one does, the loan obligation is recognized. 

3rd party creditor can still collect the debt (and foreclose, if nec)

BUT, the spouse that encumbered will have to reimburse the nonconseting spouse.

if spouse can show the encumbrance was for the benefit of the community, then the right of reimbursement will be limited. (Lezine p500)

Spouse in dissolution action may encumber his/her share of the com prop to pay attny fees.

although spouse who wants to do this must notify the other spouse.

FLARPL: Fam Law Attny Real Prop Lien

Distribution at Dissolution/Death
Duty after spouses separate remains the highest good faith and fair dealing §1100, 1101.

cases that dealt with that concluding w/ Feldman case. 

here, duty of disclosure and fair dealing requires providing info about value and character to the other party even if the other party has not requested it.

Distribution at dissolution can happen via court order or via settlement agreement.

Family Court must have personal Jx

court can get that by:

if party domicile din state

Party served in state

Party consents

Party has current minimum contacts, not past contacts. 

In Muckle, even if hubby had minimum contacts, he would get forum non conveniens.

No power to divide prop of the spouses unless agreed to by the parties.

Muckle v. Superior Court p568

Hubby lived in Georgia 1989. lived in CA 1/98 thru 12/98. worked in CA and collected worker’s comp in CA. Those funds partly used to buy home in GA in 7/98. Hubby moves back to GA in 12/98.  8/01 wife serves hubby w/ dissolution papers. 

Appellate court said court had SM Jx, in rem Jx, but no personal Jx.

The rem is the martial status.  

Wife must litigate in GA, but she will probably be able to convince them to apply CA law.

Court must divide total value of community and quasi-community assets and debts equally at dissolution.
Court uses valuation as of date of trial.

Power to divide assets as a whole

doesn’t have to divide each asset in half.

can assign total value of individual assets that are equal.

Court’s valuation needs substantial evidence to support.

Exceptions to equal division rule

personal injury proceeds 

typically awarded to the injured spouse (unless...see that section)
estate w/ negative value, 
court can allocate the debts according to the economic circumstances of the parties, and can be unequal.

Court has discretion to divide estate on equitable principles.

deferred sale of home orders. 
Wait to sell the home until kids turn 18. 

if there is deliberate misappropriation of the com prop asset,  court can give 100% of the proceeds to the innocent spouse.
if estate is less than $5k and one spouse can’t be found, the court can award the estate to the filing spouse.

prenups can allow for unequal division.

More on deferred sale of home orders (aka Duke orders)

Fam Code §3800: Be aware of it, but It’s NEVER used because there are so many problems.

Temporary exclusive use of fam residence can go to custodial parent, to minimize the adverse impact of dissolution or marriage on the welfare of the child. 

custodial parent need not have full custody.

In pretty much every case where there is a child there will be adverse economic/emotional impacts to moving out of the fam residence.  

It’s not widely accepted that the child’s well being is entirely dependent on the home, more dependent on the parent’s well being.

court will defer the sale until kids reach age 18.

problems with deferred sale: 

ups and downs of housing market

keeps parties who don’t like each connected via the asset. 

The “out” spouse will have concerns about whether prop is being maintained. 

Spouse that’s “out” may have to wait to get sep prop back from down payment along with com prop share of the house.

Capital gains on the eventual sale: Out spouse could take a big hit.
This rule was originally developed during a time when families could roll over the entire proceeds into new home tax free. Change in the tax law made this less likely

If order like this was made, usually an adjustment in spousal and child support to compensate the out spouse. 
Ex: assume house could be rented on open market for X.  Spouse living there is paying z (FMV rental – mortgage). So we’ll reduce the spouse’s benefit by remainder amount.

court may order assets to be sold. 

Generally the route if parties cannot agree.

if court determines FMV, the court’s determination will not be disturbed on appeal as long as substantial evidence supports valuation. 

Court may also order in kind transfers

If there are X shares of stock, each spouse gets ½ of the shares.

the spouses don’t have to sell the stock.

court may also order constructive trusts

hubby may have to hold stock options in constructive trust for wife until they are exercisable.

court may join retirement plans

court essentially puts a lien on the retirement benefits for the benefit of the other spouse.

Court may not divide separate property, but it may put liens on it.

Ex: Robinson p567

court does not have power to give wife life estate on hubby’s separate property

but, if spouse has a judgment that spouse owes money you can put a lien on the spouse’s separate property.

Tax pieces

no tax consequence (gain or loss) for transfers btwn spouses incident to a divorce.

ANY transfer of assets btwn spouses at dissolution= non taxable event.

Tax Code 1041. 

no gain or loss recognized btwn interspousal transfers. 

Ex: If wife gives $250k to hubby to buy him out of the house, that is not taxable to him.

vs. if home is sold to third party then both pay taxes on it.

EX: part of hubby’s 401k plan is transferred to wife. If she puts funds in another 401k account, not taxable. If she cashes it out, she pays taxes and penalties.

court will not consider tax consequences that are not immediate or specific in making it’s equal division

Ex: if party awarded stock, doesn’t matter what will happen when the stock is sold down the road at time of his choosing.

Vs: if court orders stock to be sold and divided, taxes are considered.

Ex: if court gives house to spouse, it may not consider the effect that the $250k exclusion of capital gains may have on that spouse when he/she sells it 30 years from now.

Bifurcating the issue of marital status and the issue of property division
allows for speedy termination of marital status, while property distribution is pending.

Child support and custody, spousal support, attny fees can be bifurcated from property division.

custody always separate from financial issues.

issue of marital status is usually bifurcated, to allow parties to restore their status to “single” and reserve Jx over property/financial issues down the road. 

Proponent does not need a compelling cause to get bifurcation of marital status.

Only need to prove the dissolution was filed at least 6 months ago.

Valuation date of certain asset can also be bifurcated.

normally valued as of the date of trial.

parties can request different valuation date depending on circumstance.

typically, when we have a spouse owned business owner wants an earlier valuation date 

date of separation is also an issue tried separately.

to characterize property, we need to look at when property was acquired—before separation or after?

if parties have big dispute about that, it will be handled first and separately. Then divide com prop.

Property settlement agreements

Not considered promotive of divorce.

remember prenup agreements are ok

in recognition of the fact that the marriage is broken and parities need to divide the assets and make obligations clear moving forward.

Can include spousal support, child support.

Parties can make any kinds of agreements they want w/ respect to those issues as long as there has been full disclosure of assets, debts, incomes and expenses.

Benefits of property settlement agreements:

parties not limited to equal division

parties can pick what is more important to them based on factors other than FMV.

ex: can trade house for spousal support, but court can’t do that.

it’s more cost effective

normally incorporated into the final judgment.

not modifiable once you’ve made the deal.

no buyer’s remorse.

Other provisions are modifiable

child support always modifiable

child custody always modifiable

spousal support, sometimes modifiable. GR favoring modifiability of spousal support provisions by the court.

See case of In Re Marriage of Hufford p548.

Fam Code §31569(d): spousal support agreements are modifiable, unless the parties state otherwise.

this agreement had a boiler plate integration clause to limit parol evidence of other agreements. A Typical clause.

held: the agreement must specifically state that the spousal support provision is not modifiable, even if an integration agreement is included.

any ambiguity is resolved in favor of the GR that spousal support is modifiable. 

Reasons for wanting non-modification:

Payor: clean break, allows negotiation for termination date in return for higher spousal amount, 

Normally terminates when either party dies or when recipient spouse remarries.

Payee: if she starts making more money the payor can’t make argument that she doesn’t need the money any more, allows her to do what she wants with money, allows payee to depend on that amount regardless of payor’s ability to pay (risk for payor if he loses his job to be held in contempt)

Child and spousal support only modifiable when party can show change of circumstance

Hufford case, hubby was using new marriage and new kids as reason.

any slight increase or decrease in income will suffice for change in child support.

if it’s been 3-4 years since last child support order.

need a greater showing of change in circumstance for change of spousal support. Spouse who is receiving money doesn’t get more money if payor gets sudden increase in standard of living. Spousal support only supposed to allow spouse to maintain marital standard of living.

if wife is recipient, and her income goes up, hubby can request to pay less. But, recipient has a duty to earn a living to maintain standard of living unless she has a disability. 

If spousal support was increased in return for unequal division of assets, then spouses will have harder time showing modification is warranted.

DISTRIBUTION AT DEATH
Each spouse has the right to devise his share of com prop and 100% of sep prop.

if spouse tries to intentionally give away more than his share of the com prop via testamentary instrument, then the spouse has a right to take against the will and the estate will go through intestate proceedings (will is invalid)

Spouse chooses to “take against the will” OR “stand on your com prop rights”

first option follows intestate succession

second option follows com prop rules

Party may dispose of all separate property by will.

If spouse dies intestate, separate property passes along probate code.

If no heirs, spouse gets it all.

if there is a spouse and a child, the spouse gets half and the kid gets half. 

it’s divided equally among spouse and children. 

Big Diff: Probate court characterizes each asset, values each asset, divides each asset among heirs.

family court characterizes all assets, values all assets and divides all assets together. 

Big diff: definition of Quasi-com prop 

in probate case is quasi-com prop is:

personal property, anywhere

real property in this state only, whether purchased while domiciled in CA or in another state

i.e.,real property outside the state of CA in a probate axn is not quasi-com prop. It will be dealt w/ under the laws in the state where it’s located.

Another diff: assets/debts are valued at date of death.

In marital axn, valued at date of trial. 

REAL PROPERTY

§2581 Real property acquired during marriage and held in joint form is presumptively community property, and the presumption may ONLY be rebutted by evidence of another agreement. 

Tracing does NOT rebut the presumption in this case!

Even if the entire purchase amount was made using separate funds!

§2640 Reimbursement:  this section only applies if we characterize the real property as entirely community property.

Separate property funds “contributed” to a house that is entirely community property will be reimbursed dollar for dollar.  
Contribution includes all net equity in the house at the moment the house was taken in joint title. 

If some of the net equity was achieved with payments made with community funds, that amount must be subtracted to allow for reimbursement of the paydown on the loan and a pro rata share of the appreciation that occurred before joint title. 

Burden is on the person claiming the sep prop to show how much reimbursement he/she is entitled to.

§2640 reimbursement:  this section is not applicable to purchases made before 1984. 

Therefore, if separate property funds were used to acquire a community property asset, that asset is presumed to be community property unless there was an oral agreement to the contraty; and, if  the asset was held in joint tenancy—then the separate funds are NOT going to be reimbursed unless there was a reimbursement agreement,
If community property is used to purchase/improve separate property, the community is entitled to reimbursement and apportionment.

“Where community funds are used to make payments on a property purchased by one of the spouses before marriage, the community gets a pro tanto interest in the ratio that the payments made on the purchase price with community funds bear to the payments made with separate funds.” (Moore)

The community is reimbursed for any payments made on the principal.

Reimbursement does not allow for insurance, taxes, interest.

AND the community shares in a percentage of the appreciation that occurred during marriage.

That percentage is paydown on the loan made with community funds divided by the original loan amount.
(Books say purchase price but Prof says loan amount)

Paydown = only reduction of the principal.  Does not include interest, insurance, taxes.

If it was an interest only loan, there was no pay down of the principal and therefore the community has no interest in the property.

this is going to happen when a house is purchased before marriage, and title remains in the name of one spouse only---i.e., title is never taken in joint form during the marriage.

Refinancing a home usually involves a transmutation from separate property to community property.
When a home is purchased before marriage, it is necessarily taken in title of purchaser’s name only. Title does not automatically change at marriage. The title remains in purchaser’s name.

When the house is refinanced during marriage, the lender is usually relying on both parties credit/income, so the lender requires the title to be changed to a joint form.

Improvements
If separate property is used to pay for community day to day living expenses, it is not reimbursed.

If the spouses separate, and then separate property is used to cover community expenses, then it will be reimbursed.

BUSINESS PROFITS

When a business is started before marriage, some of the profits are separate and some are community property. 

Or, if the business was started during marriage but was financed with separate property funds,

Apportionment is the remedy.
Profits produced as the result of separate prop and com prop working together must be apportioned according to the relative separate and com prop contributions.

profits earned by the business remain separate property

profits earned by the spouse’s efforts during the marriage are community property.

Two approaches, depending on what evidence is available.

if we have evidence of the rate of return, use the Pereira approach.

if we have evidence of the value of the spouse’s efforts, use the van Camp approach.

Often get a hybrid so we get a reasonable rate of return on sep prop investment, and look at the reasonable value of the spouse’s services.

Trial court can use whatever approach it wants.

It can use Pereira, Van Camp, a hybrid, or something else.

You have a lot of latitude in presenting arguments about valuation.

Pereira approach- good for the community.
determine how much capital was invested before the marriage, allocate a fair return on the separate property, then allocate the excess to the community.

When one spouse owns a sole proprietorship before marriage, the existing capital surely generates some of the future profits—so we can’t allocate all the profit to the community.  

But, if the increase in business is due primarily to the hard work of the spouse, the community is going to get the bulk of the increase.
Van Camp approach- good for the separate property spouse.
determine a reasonable value of the spouses services and allocate that to the community, then allocate the excess to the separate property 

This is a good approach to use when the spouse has been receiving a normal fair salary for his services.

This approach is used when something other than community funds/property were used to grow the business.

spouse’s time/effort/skill during marriage is community property

Another use of this approach (p283) is when one spouse inherits a large sum of money. (separate property). That sum grows via interest or investments over the marriage. A reasonable rate of return is going to be allocated to the increase, and the remainder will go to the community. If the spouse uses his skill to grow the funds, it is community property. On the other hand, if the increase is due to simple inflation interest, it is likely going to remain separate property b/c the increase is due to the nature of the capital.

Beam v. BofA p283

Hubby inherits money= separate property. The amount increased slightly over time. Even though he was actively managing it, the increase was due mostly to the nature of the investment. $1.6M turned into $1.8M which isn’t hard to do.  So, the increase was separate property.

§2640’s rule against interest does not apply to business profits.

acquisition of a family residence during marriage is not the same as incorporating a previously owned business during marriage.

incorporating a business is not the same thing as changing title on family residence

but 2640 is not confined to residences; ex: separate property contributions to vehicles are reimbursed

measure reimbursement claim at the time of acquisition.
PERSONAL INJURY PROCEEDS

if cause of action arose during marriage, it’s com prop BUT they will assigned to injured spouse unless

economic circumstances of the parties warrant it
interest of justice requires it or
a long time has passed since proceeds received

§2603

Devlin p346

hubby hurt in car accident. Got $175k.

used the money to buy land and mobile home, outfitted to accommodate his special needs.

divorced.

wife argues land and mobile home should be divided equally .

court awarded land and mobile home to hubby.

Installment/credit acquisitions during marriage
Loans used to buy property during marriage are presumptively community property. 
Loan proceeds will be divided equally at dissolution.  
stated another way, the property purchased with the loan is community property

You can overcome the presumption only w/ writing or evidence of gift. 

The presumption can be rebutted with evidence that the lender relied solely on separate property. 

If bank relied on both com and sep prop, loan proceeds are com prop.

notice, there is no reason for the bank to limit it’s intent because it wants to come after the com prop funds if you default. VERY hard to over come this presumption that loan proceeds acquired during marriage are com prop. 

Remember,  reputation of the borrower is com prop, so if security is based on borrower’s reputation the loan is com prop.

the only way you’re going to get around the presumption that the loan proceeds are com prop is if you can show the intent of the lender was based solely on sep prop.  

Debts incurred for benefit of community are community obligations.

Credit card in one spouse name, debts incurred during marriage are community obligations.
overcome by showing community didn’t benefit by the charges, like if spouse had extra-marital affairs or gambling.

Employment Related Benefits

Ex: retirement, disability benefits, termination benefits, survivor’s death benefits.

When it IS community property.

To the extent that a particular benefit represents deferred compensation for services rendered during marriage by the employee spouse, it is likely that the benefit will be classified as community property.

Where the benefit has replaced lost wages that would have otherwise arise during marriage, it will be classified as community property.

When it is NOT community property

Where the benefit represents compensation for post separation or post dissolution services rendered by the employee, it should be separate property.

Stock options

If they are granted as compensation, they are community property.

If they are granted as an incentive to retain future employment beyond the marriage, they are not community property.

Time rule to determine whether community has an interest in any of the options.

look at the vesting schedule for the grant date
Community is only entitled to shares that were actually granted by the time of separation.
determine which formula you are going to use to calculate the community property interest

Hug formula: best for the community
Numerator = date of hire though date of separation (expressed in number of months)
Denominator= Date of hire through vesting date or date of separation, whichever is earlier. (expressed in # of months).
Divide the denominator into the numerator.

Get the percentage.

Multiply that by the number of shares that were exercisable on that date.

The result is the number of shares allocable to the community.

Any remaining shares are separate property.

Nelson formula: better for separate property
Numerator = date of grant though date of separation (expressed in number of months)

Denominator= Date of grant through vesting date or date of separation, whichever is earlier. (expressed in # of months)

Divide the denominator into the numerator.

Get the percentage.

Multiply that by the number of shares that were exercisable on that date.

The result is the number of shares allocable to the community.

Any remaining shares are separate property.

Court will allow you to apply any formula that a seems appropriate under the circumstances. 

Argue to use the Hug formula when you want to find more community property. 

Rationale:  stock optiosn were granted primarily as past compensation. If the couple was married a long time or during most of the employment period, that supports more community property.

Argue to use the Nelson formula when you want to find more separate property.

Rationale: the parties were not married for a long time, the stock options were granted primarily for work done before marriage, the stock options were granted primarily for future incentive.

Any reasonable explanation a party can make can be accepted by the court. 

Disability/severance packages

Look at purpose of the payment.

for past performance- then com prop

if for future earnings- sep prop

Termination/severance pay, vacation/sick time, bonuses can also be com prop

just a question of whether or not there is any, if there is and it was earned during time of marriage, they are com prop.

Death benefits

if employee-spouse dies before payouts are made, nonemployee spouse is usually entitled to a payout.

If nonemployee spouse dies before employee spouse becomes eligible for payment, the right reverts to employee spouse.

Retirement benefits

Generally, community property

Court will “join” the plan to the dissolution papers so that the court can make enforceable orders against the plan

Defined contribution plans 
easy to value. 
This is where employee and employer contribute sums to an individual account, the money of which will be available to the employee upon retirement.

Ex. 401k, 403b, profit sharing

need to apportion the value if both separate funds and community funds were contribute to the plan.
Defined benefit plans 
difficult to value. 
This is a plan like the State has, where the employer tells an employee that he will have a certain benefit based on his age and years of service. The employer promises that the plan will have the money to pay for the benefit.
Non Vested pension rights are community property
The right to the benefits is a K right by virtue of the employment contract. It is not just an expectancy. Therefore, it is community property.

belongs to the community to the extent that the amounts were earned during marriage.

It  must be divided up equally.

In Re Marriage of Brown, p356

Hubby worked for employer w/ defined benefit plan. At time of dissolution, he was three years away from eligibility for  early retirement with reduced benefits, or he could continue working longer to receive higher benefits. The wife was entitled to share in whatever benefits he received once he retired.
Vested pension rights 

survive the employee/employer relationship.

But might not be immediately available to the employee b/c he (for ex) has not reached retirement age. (i.e., vested but not matured)
Matured pension rights, or unconditional right to immediate payment of a defined benefit plan.
those in which all conditions precedent have taken place or are w/in control of the employee.

If the pension is vested and matured, but the employee chooses to continue working, then the nonemployee spouse may demand payment.

Ex: Earl is eligible to retire but he is young and healthy and wants to keep working.  Ex wife Vera wants him to start paying her benefits that he would be receiving if he did in fact retire.  The court said she had this right. Her benefit would be “locked in” at that date so she would not share in any increases down the road as the result of Earl’s choice to continue working. Marriage of Gilmore.

Federal preemption issues

Supremacy Clause precludes CA law

We can’t tell Fed agency how to divide up the assets.

CA com prop laws do not apply to pension plans under the Federal Railroad Retirement Act.

Hisquierdo v. Hisquierdo 439 US 572 (1979)

CA com prop laws do not apply to military pension plans, unless the marriage lasts more than 10 years.
McCarty v. McCarty, 453 US 210 (1981)

CA com prop laws don’t touch social security unless the marriage lasts more than 10 years. 

If a marriage is 10 years or longer, then spouses have derivative benefit rights in spouses’ plans.

You lose the derivative benefits if you remarry.

Employment Retirement Income Security Act of 1974 (ERISA)

federal statute. Congress passed retirement equity act in 1984 to give state’s right to deal with retirement plans.

adopted to curb abuses of employees in retirement plans

vesting of retirement plans must occur within 5 years. Can’t have long, drawn out vesting periods.

pension plans are not attachable by creditors.

if you go into bankruptcy, your retirement plan is protected.

Apportionment is the proper way to divide these assets.
Similar to business profits.

The amount of deferred compensation earned prior to marriage is separate property.

The amount of deferred compensation earned during marriage is community property.

If the employee is already receiving benefits, the court can order half of them be paid to the other spouse as they are received.

Courts are encouraged to awarded all pension rights to the employee-spouse, and compensate the nonemployee-spouse with other community property of equal value.
Life Insurance
Term vs whole

Whole has cash surrender value

if com funds were used on whole life, need to dived the cash value.

Term

if insured dies during term, and it was paid w/ ocm prop the proceeds are com prop.

If insured does not die, no interest accrues and no com prop interest.

each term starts over the interest.

the right to renew belonged to him.

Post Dissolution Remedies

Use these when, after dissolution and appeal, one party discovers the other has concealed assets or that an asset was overlooked.

Court retains Jx over assets that were not included in the court order.

FRCP 473(b) is usually the first place ppl look for a cause of action to set aside a judgment.

FRCP still applies to Fam code actions.

473(b) tells us if a judgment is parties mistake, inadvertence, surprise or excusable neglect, party may be relieved 
provided the application for relief is made w/in reasonable time of entry of judgment,  not to exceed 6 months.

often used when default judgment is taken against a party.

spouse fails to respond to notice of dissolution.

a lesser standard for set aside than Fam Cod §2122 b/c if a party hasn’t participated in the proceeding the court will weigh the interest of having a final judgment vs. individual’s right to due process.

Do not need to show a materially different outcome or a substantial benefit to the moving party. 

When FRCP 473(b) isn’t available, use the Family Code.

§2121: to bring an axn to set aside judgment, moving party must show that( mistake/fraud/duress/etc) materially affected the outcome, and that he moving party will materially benefit in a modification of the final judgment.

remember:  inequality in judgment alone is insufficient to set aside the judgment.  

Grounds for a motion to set aside the dissolution order in §2122. p607
One year SOL, beginning the date the party discovered or should have discovered the situation.

Actual fraud

Perjury

failure to disclose

Two year SOL, beginning the date of entry of judgment

mental incapacity

duress

Without one of these grounds, the court may not set aside a judgment just because it was inequitable when made.

§2122(e):  mistake is available only for stipulated judgments. 

If your divorce is complete via court order, you may not plead mistake as grounds for a set aside.

One year SOL, beginning on the date of entry of judgment

mistake, mutual or unilateral

includes a spouse’s failure to disclose the existence 

ex: hubby signed agreement w/out knowing value of wife’s pension. P621

Mistake require lesser showing than fraud or duress, so it you want to set aside a stipulated agreement you start with mistake.

Mistake must be based on facts available at the time of the agreement.

Ex: Heggie p621: No set aside b/c of significant post-judgment increase in stock price. 

Wife agreed to take property, hubby agreed to take stock. After agreement, she claimed mistake when stock went up in value. Court said no, b/c he had the info to make the decision at the time.  

Vs. Brewer p621: set aside granted b/c Wife failed to disclose value of pension plan.  grounds for set aside under unilateral mistake b/c hubby was induced to make an agreement based upon misinformation. 

Other legal remedies

criminal charges 

if spouse violates a court order prohibiting transfer of property pending the dissolution, adversely affected spouse can call the police.
tort claims

Spouse may bring tort cause of action against spouse as well.
If a spouse completely omits an asset so that the property is not mentioned or distributed in the judgment of dissolution, the issue of property rights is not deemed adjudicated and may be the subject of a later independent action. (the Henn rule)
If concealment was willful, court may give 100% of the asset to the “out” spouse.

Rossi case/lottery winnings case

1101(h) allows court to award 100% of value of asset that was concealed

conduct that tigers the award is under Civ Code 3294 which is malice, oppression or fraud. 

Even if concealment is inadvertent, the court retains Jx over that asset and the other spouse may file a claim on that asset after the dissolution.
Hubby had a pension plan he never disclosed. It was not adjudicated in the property settlement. Wife discovered it after dissolution. She had a right to bring a claim on that pension plan. P632

Where the business was mentioned and distributed, but the goodwill of the business was not, res judicata barred reopening the judgment b/c the business was not an omitted asset. Rather, it was a known asset that was divided at trial, and failing to raise the goodwill aspect was simply bad planning.p633

The court must establish personal Jx over the defendant.

Laches may apply if there is no reason for the delay.

Ex: wife brought appeal to dissolution nine years afterwards w/out explanation. It was barred by laches.
sanctions are appropriate when spouse fails to disclose.

even if there is no monetary harm resulting from the breach.  
Disclosures must be accurate and complete, or you’re getting sanctions.

can’t wait until the other side asks for the info, you must give forth. 
Essentially reverse discovery in family law. 

even if other side already knows about the asset, you need to disclose it. But, the other side should disclose it, too
