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I. Equal Protection
A. Overview
1. 14th Amendment: “no state shall deny to any person w/in its jx the equal protection of the laws.” 
2. Framework for EP:
a) All EP cases pose the same basic question: Is the gov’t’s classification justified by a sufficient purpose?

(1) Many laws draw a distinction among ppl and thus are potentially susceptible to an EP challenge 
b) Three questions:

(1) What is the classification?

(a) There are two alternative ways of proving the existence of a classification: showing that it exists on the face of the law or demonstrating that a facially neutral law has a discriminatory impact and a discriminatory purpose. 
(b) Nature of the classification; is it a suspect classification (like race)?
(i) Fundamental Rights/Interests Doctrine: Less concerned about the classification itself but more concerned w/ the interest at issue (i.e. voting= fundamental right; heightened review)
(2) What level of scrutiny should be applied?

(a) Strict, intermediate, or rational (see below)
(3) Does the particular gov’t action meet the level of scrutiny?

(a) Court evaluates both the law’s ends and its means. 
(i)  “Underinclusive” and “Overinclusive” Classifications
(a) A law is underinclusive if it does not apply to individuals who are similar to those to whom the law applies.  
(i) Example: law that excluded those under age 16 from having drivers’ licenses is somewhat underinclusive b/c some younger drivers have the ability to drive 
(b) A law is overinclusive if it applies to those who need not be included in order for the gov’t to achieve its purpose; the law unnecessarily applies to a group of people. 
(i) Example: evacuating and interning all Japanese-Americans in order to protect against espionage.  Obviously not all Japanese Americans were committing these crimes, yet all were harmed.  
(c) A law can be both overinclusive and underinclusive:  JA Internment is quintessential example(over-inclusive b/c not all were disloyal and under-inclusive b/c didn’t address other potential forms of espionage (no Germans were interned, yet we were at war w/ them too)
(d) Just b/c the law is either underinclusive or overinclusive doesn’t mean it will be invalidated. This analysis is just used to determine the fit between the means and end of the law. 
c) Standard of review: 3 basic standards
(1) Strict Scrutiny:
(a) Gov’t must have significant reason for discriminating, and it must show that it cannot achieve its objective through any less discriminatory alternative.  (narrowly tailored)
(b) Gov’t has the burden of proof 
(c) SS is almost always fatal to the challenged law 
(2) Intermediate Scrutiny:
(a) Gov’t has the burden of proof and the justification must be demanding.  
(3) Rational Basis Test:
(a) All laws not subjected to strict or IS are evaluated under the RBT. (used for virtually all economic and social regulations)
(b) Challenger has burden of proof (gov’t action is presumed to be constitutional) and most prove that the law is “invidious”
(c) Enormously deferential to the gov’t--only rarely have laws been declared unconstitutional for failing to meet this level of review. 
(4) Several criteria are applied in determining the level of scrutiny
(a) Immutable characteristics deserve heightened review
(b) Ability of the group to protect itself through the political process
(c) History of discrimination against the group 
(d) The likelihood the classification reflects prejudice as opposed to a permissible gov’t purpose
(5) Some criticize this strict 3 standard approach: Justices Thurgood Marshall and Stevens  think there should be a sliding scale of review rather instead.  Feel it would lead to more candid discussion of the competing interests and therefore better decision making.  Another argument is that although the Court articulates three tiers of review, the reality is a range of standards.  
	Classification
	Standard
	Means
	Ends
	Burden of Proof

	Race, National Origin, Alienage (state/local), Fundamental Interest, Affirmative Action (but probably less strict than SS)
	Strict
	Necessary/Narrowly Tailored
	Compelling Interest
	(

	Gender (but almost closer to SS), Non-marital/Illegitimate children
	Intermediate 
*which is always closer to SS than RBT
	Substantially Related
	Important Interest 
	(

	Economic, Alienage (at federal level), Age, Disability, Sexual Orientation (but maybe w/ more bite)
	Rationality
	Rationally Related
	Legitimate 
	(

	Rational Review
	Intermediate Review
	Strict Scrutiny
	

	Means: Rationally Related
	Means: Substantially related 
	Means: Necessary
	

	Ends: Legitimate
	Ends: Important
	Ends: Compelling
	


d) Means/Ends Analysis: 
(1) Analyze the underlying purpose (ends) and then how the legislature or government actor is doing it (means)
(2) Apply standard of review to the actual facts of the case 
3. History of Equal Protection:
a) Wasn’t used for almost a century after the 14th A was passed b/c the Court rarely found any state or local action to violate the EP clause until the mid-1950s.  
b) Warren Court: “two-tiered approach”(only SS or rational review; evolved by the late 1960s
c) SS was decided to be used when a fundamental interest or “suspect classification” was at issue 
(1) Fundamental interests: voting, criminal appeals, and the right of interstate travel, etc. 
d) Burger Court maintained SS of racial classifications but added heightened scrutiny when reviewing policies based on sex, alienage, and illegitimacy
(1) Added rationality review w/ “bite”(not extreme deference to legislative classifications and virtually automatic validation
(2) Added intermediate review for equal protection issues(sex discrimination is the best example 
B. Economic Regulations and Rationality Review
1. Rationality review=very deferential, the only thing that won’t pass under rational review is picking on a classification just to pick on them and for no other reason 
2. Since 1937 the Court has made it clear that it will defer to gov’t economic and social regulations unless they infringe on a fundamental right or discriminate against a group that warrants special judicial protection.  
3. Railway Express Agency v. New York [Douglas opinion; 1949]
a) Shipping company was convicted for violating city ordinance prohibiting the rental of advertising space on the side of its trucks.  
b) Rule: A statute that regulates economic activity will survive an EP challenge if there is a rational relation between the challenged classification and the purpose of the statute. 
c) Purpose/end of the statute:  traffic safety 
d) Is this a rational response to that purpose? Yes, gets rid of at least some of the distractions.  
e) What was the classification? General ban on advertising on the side of a truck w/ one important exception—advertising on your own truck was ok
f) This statute is under-inclusive, but the Court says that the classification will stand as long as there is any rational basis for it.  “It is no requirement of EP that all evils of the same genus be eradicated or none at all.”   (The means adopted seem rational to meet the end.) 
(1) Court has held that it’s ok to go at problems in a piecemeal fashion, just b/c it’s under-inclusive, doesn’t make it unconstitutional.  
4. Massachusetts Bd. of Retirement v. Murgia [Per curiam; 1976] 
a) Very deferential stance in rejecting an EP challenge; sustained a Massachusetts law providing that a uniformed State police officer “shall be retired upon his attaining” 50; the majority applied the “relatively relaxed” RBT. 
b) Classification was based on age: 50+, you must retire
c) Gov’t interest: need physically fit POs
d) Is there legitimacy in this classification? Yes and since that’s present, the Court holds this classification to be constitutional 
5. U.S. Railroad Retirement Bd. v. Fritz [Rehnquist opinion; 1980]
a) B/c of a change in the RR retirement system, some workers lost the potential to collect dual benefits under the social security and RR retirement systems while others were able to realize dual benefits.  (The result was that a person who had worked 10 years for the RRs and was already retired could get dual benefits, but a person who had worked for 24 years and was still employed could not collect dual benefits.)  
b) Gov’t interests: fiscal interests (pension solvency).  
c) Issue: Does a retirement system violate equal protection if it distinguishes between employees based solely upon their active status on a certain date? 
d) Majority opinion:
(1) Court finds a differentiation based solely on whether an employee was “active” in a RR business as of 1974 was “rationally related” to the congressional purpose of insuring the solvency of the RR retirement system and protecting vested benefits.
(2) Bottom line (doctrinally): any plausible purpose is legitimate under rational review.  Very deferential!  
e) Brennan’s dissent:
(1) Finds that “in recent years, this Court has frequently recognized that the actual purposes of Congress, rather than the post hoc justifications offered by gov’t attys, must be the primary basis for analysis under the RBT.”  However, this may violate judicial economy in that he’s arguing for every time a RBT is used, the Court has to find an actual purpose.  
C. Suspect Classifications: Racial Discrimination 
1. Strict Scrutiny Standards 
a) Racial classifications are allowed only if the gov’t can meet the heavy burden of demonstrating the discrimination is necessary to achieve a compelling gov’t purpose.  Court has expressly declared that all racial classifications—whether disadvantaging or helping minorities—must meet SS.  
2. SS of Racial Classifications Disadvantaging Minorities:
a) Laws that expressly disadvantage  ppl b/c of their race or national origin.   
(1) Strauder v. West Virginia [Strong opinion; 1880]
(a) Court declared unconstitutional a West Virginia law that limited jury service to “white male persons who are 21 years of age and who are citizens of this Sate.”  Court explained that the 14th A was “designed to ensure to the colored race the enjoyment of all the civil rights that under the law are enjoyed white persons.” Court declared the law unconstitutional b/c it expressly singled out and disadvantaged blacks.  
(b) No SS lang per se b/c that standard hadn’t been developed yet

(2) Race as a “suspect” classification triggering “the most rigid scrutiny”: Korematsu v. US [Black opinion; 1944]
(a) Ironically, the Court 1st articulated the requirement for SS for discrimination based on race and national origin in this case which actually upheld the constitutionality of the relocation of Japanese-Americans during WWII.  
(i) Court declared: “All legal restrictions which curtail the civil rights of a single racial group are immediately suspect.  That is not to say that all such restrictions are unconstitutional.  It is to say that courts must subject them to the most rigid scrutiny.  “  

(ii) SS was argued for, but then not really used. 

(iii) Almost universally considered bad law, but was never overturned.  

(a) It was overinclusive, used only race as the basis for predicting who was a threat to national security and who would remain free, and a professor has shown that gov’t attys intentionally exaggerated the risk of disloyalty to persuade the Court to accept the evacuation order.  

(b) Interests/Purpose:  broad national security interest (probably compelling); but also addressing espionage

(i) Court finds this not to be about race, but national security

(c) An issue about the fact that was war time and so the Court finds it must defer to the military’s ideas of disloyalty among Japanese Americans at the time. 

(d) Murphy’s dissent: stereotyping is a problem.  “Going over the brink of appropriate governmental power and falling into the ugly abyss of racism.” 
3. Unconstitutionality of Racial Segregation
a) Plessy v. Ferguson [Brown opinion; 1896]  
(1) Court upheld laws that mandated that blacks and whites use “separate, but equal facilities.”  A Louisiana law adopted in 1890 required RR companies to provide separate but equal accommodations for whites and blacks.  In 1892, Louisiana prosecuted Homer Adolph Plessy, a man who was 7/8ths Caucasian, for refusing to leave the RR car assigned to whites.  
(2) Court really just didn’t want to interfere too much: it was the Lochner Era, “legislation is powerless to eradicate racial instincts or to abolish distinctions based upon physical differences, and the attempt to do so can only result in accentuating the difficulties of the present situation”; this is a social desire vs. a right guaranteed by the Constitution (like the right to vote) 
(3) Harlan did dissent, but his views really weren’t that egalitarian either 
b) Post-Plessy, pre-Brown: Sweatt v. Painter  [1950](Court for the first time ordered that a white university admit a black  student.  The University of Texas Law School had denied Sweatt admission on the ground that the could attend the recently created Prairie View Law School.  Court found the schools were obviously not equal (didn’t have equal faculty numbers or libraries). (Didn’t overturn Plessy, just made a factual finding.)  
c) Brown v. Board of Education [Brown I—The Constitutional Ruling] [Warren opinion; 1954]
(1) African American children were denied admission to white schools by state segregation laws in Topeka, Kansas.  The students argued that segregated schools were not “equal” and could not be made so and thus segregation laws deprived them of EP.  The lower courts cited Plessy v. Ferguson. 
(2) Issue: Does forced segregation of public schools violate EP?
(3) Rule: Separate facilities in public education are inherently unequal and therefore violate EP.  
(4) Opinion:
(a) Began by explaining the constitutionality of segregation in education could not be resolved based on the framers’ intent.  B/c there was no public education at the time of the 14th A’s adoption, history was of little use in resolving the issue.  Court found it needed to look at public ed. in “light of its full development and present place in American life throughout the Nation.” (Court finds public ed. holds an extremely important place in our nation as it imparts civic values, etc.)
(b) Separate is inherently unequal. 
(i) Court doesn’t look anymore to the actual “tangible factors” (like buildings, teacher numbers, curricula, etc.) and instead looks to the effect segregation has itself on public ed. 
(ii) Court found that segregation inherently stamps black children as inferior and impairs their educational opportunities.  
(a) Court supported this conclusion w/ a citation to psychology literature (in famous footnote 11 about the Clark doll studies) that purported to show that segregation causes black children to feel inferior and interferes w/ their learning.  
(b) Might be a little problem that the Court rested on these social science studies and not really any law or moral idea to find the way they did. 
(c) But, Chief Justice Warren didn’t want to get too legalistic when discussing these problems.  He wanted everyone to understand it.
(iii) EXTREMELY IMPORTANT CASE 
d) Bolling v. Sharpe [Warren opinion; 1954]
(1) Court held that racial segregation in the District of Columbia public schools violated the due process clause of the Fifth A.  
(2) Made EP apply to the Federal Gov’t and is often cited for this reason.  
(3) Court doesn’t want ppl to think that “EP of the laws” is the same as “due process of the laws.”  But, “as this Court has recognized, discrimination may be so unjustifiable as to be violative of due process.”  
(4) SS analysis is present here, but then rationality review is actually used.  Might be trying to argue that segregation doesn’t even meet this most basic and very deferential test.  
e) Brown v. Board of Education [Brown II—The Implementation Decision] [Warren opinion; 1955]
(1) Court ordered a rehearing in the case to determine appropriate relief for violation of the A students’ EP rights.  
(2) Rule: Due to varying local conditions, the lower courts shall be responsible for overseeing the implementation of Brown, which may not be practical to implement immediately, but nonetheless shall take place w/ deliberate speed.  
(a) “deliberate”=go carefully and take your time (this is exactly what happened…wasn’t until the ‘60s when most schools got into compliance with these orders (but the burden was on the individual schools to prove they needed extra time if it was going to take them longer to implement) 
f) 4 Possible Brown rationales:
(1) Color-blindness: any kind of racial distinction is inherently bad (even a policy designed to help minorities)
(2) Anti-subordination: separate but equal policy clearly subordinated black students 
(3) Process Defect: when the political process leads to the oppression of minorities and the judiciary steps in to correct this 
(4) Integration (social policy/proactive): aim to promote advanced social policy values; integration underlined Brown and so other policies that promote integration ought to be upheld too (not as followed in the last 20 years b/c big debate about if integration even worked in public schools) 
g) Loving v. Virginia [Warren opinion; 1967]
(1) An interracial couple got married in DC and returned home to Virginia.  In Virginia they were convicted of violating the state’s ban on miscegenation.  They were sentenced to one year in jail, which the trial court suspended on the condition that the couple leave the state and not return together for 25 years.  
(2) Issue: Does a statute violate EP even if it punishes both the black and white partner equally? NO! Court explained the unconstitutionality of the law was that it rested solely upon distinctions drawn according to race.  
(3) Rule: Laws that classify on the basis of race are reviewed under EP w/ SS and will not be upheld unless they are necessary to accomplish some permissible state objective.
(4) SS was clearly applied here, not loose as in Korematsu.   
h) Palmore v. Sidoti [Burger opinion; 1984]
(1) Court deemed unconstitutional a state court’s denying a  mother custody of a child because she had remarried a person of a different race.  The state court had concluded that the child’s best interests would be served by awarding custody to the father b/c the child might be taunted and stigmatized for living in a biracial household.  
(2) Stresses the use of SS here b/c such classifications (based on race) must be justified by a compelling gov’t interest and must be necessary to meet that interest.  
i) Anderson v. Martin [Clark opinion; 1964]
(1) Court invalidated a statute based on EP which required that the race of candidates for office be listed on the ballot.   
j) Trancil v. Woolls and Virginia Board of Elections v. Hamm [1964]

(1) Court affirmed decisions (a) invalidating laws requiring separate lists of whites and blacks in voting, tax and property records, but (b) sustaining a requirement that every divorce decree indicate the race of the husband and the wife.  (the divorce info may have led to vital stats) 

k) Johnson v. California [O’Connor opinion; 2005]

(1) Court held that SS must be applied to a state policy of segregating prisoners by race even where preventing racial gang violence was the justification.  

(a) “We have held that all racial classifications [imposed by the government]…must be analyzed by a reviewing court under SS.”

(b) It doesn’t matter that this policy was neutral, i.e. affecting both races the same b/c “racial classifications receive close scrutiny even when they may be said to burden or benefit the races equally.”  

(2) Thomas and Scalia dissented saying the Court should have used rationality review b/c of the strand of precedent cases that followed rational review in prison settings. 

4. Discriminatory Intent and Effect 
a) Some laws that are facially race neutral are administered in a manner that discriminates against minorities.  Court has held that there must be proof of a discriminatory purpose in order for such laws to be treated as racial or national origin classifications.  
b) The impact of a law may be so clearly discriminatory as to allow no other explanation than that it was adopted for impermissible purposes.  

(1) Yick Wo v. Hopkins [Matthews opinion; 1886]

(a) A city’s ordinance required that laundries be located in brick or stone buildings unless a waiver was obtained from the board of supervisors.  The plaintiff alleged that over 200 petitions by Chinese had been denied, but all but one of the petitions filed by non-Chinese individuals were granted.  

(b) Court unanimously reversed Yick Wo’s conviction for violating the ordinance.    

(c) Court finds this to practically amount to denial of EP b/c it’s so racist in its administration.  

(2) Gomillion v. Lightfoot [Frankfurter opinion; 1960]

(a) This case involved a challenge to the government’s redrawing of the city’s boundaries to exclude blacks from participating in city elections.  Tuskeegee, Alabama, was transformed form a square shape into a 28-sided figure.  All but four or five of the 400 blacks in the city were placed outside its boundaries, but no whites were excluded.  

(b) Even if they didn’t have clear intent, it’s the inference of intent that’s obvious here 

c) Washington v. Davis [White opinion; 1976]
(1) Black applicants to the DC police force who had failed the civil service examination brought an EP challenge b/c a higher percentage of blacks failed the examination than whites. 
(2) Rule: An otherwise neutral official action is not unconstitutional merely b/c it has a disproportional racial impact; needs intent.  (Laws that are facially neutral as to race and national origin will receive more than RBT review only if there is proof of a discriminatory purpose.)
(3) Court finds that the “effects test” (the effect of the statute is racial discrimination) would open the courts to too much litigation 
(4) This decision doesn’t follow the anti-subordination rationale of Brown.  
(5) The intent test is positive for states b/c it protects a lot of laws 
(6) While the Court says that under the Constitution, proof of discriminatory impact is insufficient, under Title VII of the 1964 Civil Rights Act, employment discrimination can be established by proof of discriminatory impact.  
d) Arlington Heights v. Metropolitan Housing Corp. [Powell opinion; 1977]
(1) This case reaffirmed the Washington  principle 
(2) It involved a challenge to a Chicago suburb’s refusal to grant a request to rezone certain property from a single-family to a multiple-family classification.  
(3) Intent to discriminate doesn’t have to be sole reason for adopting the law; probably needs to be a substantial reason, though.  
(4) Court will use a factual inquiry in each situation to determine what the intent was; sometimes even the legislative history could be used; also the impact/effect is a factor to be considered.  
e) Rogers v. Lodge [White opinion; 1982]
(1) Court affirmed findings of racially discriminatory vote dilution from circumstantial evidence surrounding an at-large election system in Burke County, Georgia.  It found that the at-large system had been maintained or the purpose of denying blacks equal access to the political processes in the county. 
f) Hunter v. Underwood [Rehnquist opinion; 1985]
(1) Court struck down a section of the Alabama Constitution adopted in 1901 that disenfranchised all persons convicted of crimes involving “moral turpitude.”  The suit claimed that the misdemeanors included w/in the provisions were intentionally adopted to disenfranchise blacks on account of their race.
(2) Even though the section was on its face neutral, it had had clearly discriminatory impact; and b/c of the time in which the law was written (1901), racism ran rampant in the South; Court found there was discriminatory intent too. 
g) Showing discriminatory purpose requires proof that the government desired to discriminate; it is not enough to prove that the gov’t took an action w/ knowledge that it would have discriminatory consequences.
(1)   Personnel Administrator of Massachusetts v. Feeney [1979]
(a) Involved a challenged to a Mass. law that gave preference in hiring for state jobs to veterans.  At the time of the litigation, over 98% of the veterans in the state were male; only 1.8% were female.  The result was a substantial discriminatory effect against women in hiring for state jobs.  
(b) Court found this law was facially gender-neutral and there was no proof that the state’s purpose in adopting the law was to disadvantage women.   
h) EXAM TIP: REMEMBER THE 3 WAYS INTENTIONAL DISCRIMINATION CAN BE SHOWN( 1. on the face of the gov’t action in question (all Japanese go to detention camp); 2. by application (prosecutor uses his peremptory challenges only against African Americans); 3. by its discriminatory motive (changing city boundaries to exclude nearly all African American votes)
5. Affirmative Action
a) Should the SS of racial classifications be relaxed when programs are adopted/employed for the asserted purpose of aiding minorities? Court has held, NO!  B/c of discrimination against the majority, an affirmative action program will be upheld only if it is necessary (or narrowly tailored) to achieve a compelling gov’t interest. (Court has found remedying past discrimination is a compelling interest, but the gov’t agency in question must show it actually discriminated.) 
b) Education
(1) Regents of Univ. of CA v. Bakke  [Powell plurality opinion; 1978]
(a) Davis med school denied admission to a white applicant even though he had a better GPA, MCAT score, and benchmark score than minority applicants who were admitted through a special admissions program.  (16 of 100 spots were reserved for minority students—Black, Hispanic, Asian, or Native American(set aside program) 
(i) The school waived the issue of whether Bakke could prove that he would have definitely been admitted. This is a big concession, but was done to allow Bakke standing so the case could actually be litigated(Davis wanted to litigate and win
(b) Rule: The admissions programs of state schools may achieve diversity in the student body by considering the race of its applicants among other factors; however, race may not be the only factor used to measure diversity. 
(c) Purposes of the Davis policy:
(i) Try to raise #s of minorities w/ in the school: this is “mere racial balancing” and is an illegitimate interest…facially invalid
(ii) Addressing societal discrimination: Powell acknowledges this to be a general problem, but finds Davis Med School cannot address it(they aren’t accused of discriminating and thus can’t rectify the pattern of discrimination
(iii) Increasing # of doctors in underserved communities: may be a positive purpose, but there’s a lack of statistical data showing that their policy will even help 
(iv) Benefits of student body diversity: diversity is a compelling interest and can justify a race-conscious policy; while diversity is important, Powell argues it should be educational diversity, and race is just one part of that (examples from Harvard admissions process where they accept as adding to “diversity” a “farm boy from Idaho,” a “black student,” a “football player,” and a “Californian.”  
(a) This argument overall (wanting to encourage diversity) is accepted b/c of the underlying rationale of 1st A freedom of speech and associations and academic freedom in universities…the judiciary defers to the educational institutions on issues pertaining to the way they build their student body 
(i) This works to add an extra layer of deference to educational institutions that cities, employers, etc. don’t enjoy 
(v) Powell opinion 
(a) Powell (writing just for himself) said that SS should be used for affirmative action.  
(b) Powell concluded that the set-aside was unconstitutional, but that is was permissible for race to be used as one factor in admissions decisions to enhance diversity.
(i) *Note: quotas aren’t always illegal and are often used as remedies for past discrimination by an actor, but here dealing w/ something different (see above) and it is decided w/ higher education(can’t use a set- aside program 
(ii) Race can be used as a “plus factor” in admissions
(iii) Powell’s opinion was adopted after 1978 by most universities; most went to a Harvard College admissions model 
(vi) Four Justices-- Brennan, White, Marshall, and Blackmun—said that IS was the appropriate test of racial classifications benefiting minorities.   These four Justices voted to uphold the Davis Med School’s affirmative action program.
(2) There was a split among the circuits as to whether Bakke remains good law and whether colleges and universities have a compelling interest in pursuing diversity.  
(a) Hopwood v. University of Texas [US Court of Appeals for the 5th Cir. 1996]
(i) Concluded that enhancing diversity is not a goal sufficient to justify affirmative action benefiting minorities.  The Fifth Circuit invalidated the UT Law School’s affirmative action program.  The Supreme Court denied cert.  
(ii) This court found the remedial interest and not the diversity interest is compelling.   
(b) Smith v. UW [2000] the US Court of Appeals for the 9th Cir. expressly disagreed with the 5th Cir. and found Bakke still good law
(3) Finally, the Court granted cert on a pair of 2 University of Michigan cases (one for the law school and one for undergrad) to resolve this split.  Court reaffirmed and elaborated upon Justice Powell’s opinion in Bakke finding diversity a compelling interest justifying race preferences in the context of university admissions. 
(a) Grutter v. Bollinger [O’Connor plurality opinion; 2003]
(i) A white applicant to the University of Michigan Law School sued the school after her application was denied, claiming that the Law School’s affirmative action program discriminated against her on the basis of her race. 
(ii) Issue: Did the Law School’s admissions policy, which sought to enroll a flexible “critical mass” of underrepresented minority students, violate the EP Clause?
(a) This “critical mass” according to O’Connor is a goal, and that’s ok (solid numbers wouldn’t be alright).  But, Rehnquist is skeptical and sees it more as a quota.  
(iii) Rule: The EP Clause does not prohibit a law school from using race or ethnicity as a “plus-factor” in admissions.  
(iv) O’Connor opinion (Stevens, Souter, Ginsburg, and Breyer joined) 
(a) Endorse Justice Powell’s view that student body diversity is a compelling state interest that can justify the use of race in university admissions.  
(i) Obtaining the educational benefits that flow from a diverse student body=compelling 
(b) SS must be used when analyzing all racial classifications 
(i) Narrow tailoring looks at time limits, undue burdens, and consideration of race-neutral alternatives  
(ii) Narrow tailoring doesn’t require exhaustion of every conceivable race-neutral alternative; rather it requires serious good-faith consideration of workable race-neutral alternatives.  (Court was satisfied, they had considered these.) 
(iii) Considerations of applicants must be truly individualized and race must be used in a flexible, non-mechanical way.  (Cannot satisfy narrow tailoring with quotas!!) 
(iv) Race conscious policy should be limited in time (temporal consideration)( “In 25 years, we won’t need Affirmative Action.”  
(v) Also, a race conscious policy can’t unduly burden  members of the applicant pool who aren’t considered under-represented minorities.  
(v) Dissents: Thomas, Scalia(openly reject the compelling interest argument
(vi) Dissents: Kennedy, Rehnquist(at least agree that it’s a compelling interest, but disagree based on narrowly tailored 
(b) Gratz v. Bollinger [Rehnquist opinion; 2003]
(i) White applicants to the University of Michigan College of Literature, Science, and the Arts (LSA) sued the school after their applications were denied, claiming that LSA’s affirmative action program—which awarded “points” based on race—discriminated against them on the basis for their race.  
(ii) Rule: The EP Clause prohibits a university’s race preference policy of awarding a set amount of points to racial minorities applying for admission b/c the policy does not provide for sufficiently individualized consideration.  
(iii) Opinion:
(a) What’s wrong here? If you get the points (20 points out of 100 needed to get in, and 150 possible) you’re getting in; not enough individualized consideration, lacks flexibility, and basically guarantees admittance; there were reasonable race alternatives, but they weren’t used; totally different from the “whole file review” used in Grutter.   
(i) Court found that distributing 1/5 of the points needed to guarantee admission to every single underrepresented minority applicant solely b/c of race is not narrowly tailored to achieve educational diversity 
(ii) It also found that just b/c the implementation of a program capable of providing individualized consideration might present administrative challenges does not render constitutional an otherwise problematic system 
c) Public Employment and Contracting
(1) Wygant v. Jackson Board of Education [Powell’s plurality opinion; 1986]
(a) Court held unconstitutional a minority preference in teacher lay-offs.  The case arose from a collective bargaining agreement that provided that when layoffs were required for fiscal reasons, teachers w/ the most seniority would be retained, “except that at no time will there be a greater percentage of minority personnel laid of than the current percentage of minority personnel employed at the time of the layoff.”  In consequence, some white teachers were laid off, even though they had more seniority than blacks who were retained.
(b) Court held that societal discrimination alone is not sufficient to justify a racial classification. Instead the actual gov’t unit involved must have discriminated before and therefore are using the classifications as a remedy.  
(i) (The purpose of this policy was to remedy societal discrimination and keep more role models for school children of underrepresented minorities) 
(c) The burden was too great on those not of the underrepresented minority group, no time limit, and there were probably other race neutral alternatives. 
(2) Fullilove v. Klutznick [Burger opinion (but no majority on level of scrutiny); 1980]
(a) Court upheld a federal law that required 10% of federal public works monies given to local gov’ts be set aside for minority-owned businesses.  
(b)  Burger, joined by White and Powell concluded that the affirmative action program was justified to remedy past discrimination 
(c) Three Justices—Marshall, Brennan, and Blackmun—concurred in the judgment to uphold the affirmative action program, but argued against IS being used for racial classifications serving a remedial purpose.
(d) Three Justices—Stewart, Rehnquist, and Stevens—dissented and said that SS was the appropriate tests.  “The rule can’t be different when the harmed people are not of a minority race.”  This is invidious to the dissenters, not benign.  
(3) Richmond v. J.A. Croson Co. [O’Connor plurality opinion; 1989] (the Court expressly held that SS should be used in evaluating state and local affirmative action programs whether “invidious” or “benign.”)
(a) Richmond adopted a minority set-aside program whereby it insured that at least 30% of the $ from city construction contracts went to minority owned businesses.  
(b) Rule: State and local gov’ts cannot discriminate on the basis of race unless they can demonstrate that their classifications are narrowly tailored and necessary to achieve some compelling gov’t interest.  
(c) Opinion:
(i) The Richmond Plan denies certain citizens the opportunity to compete for a fixed percentage of public contracts based solely upon their race.  
(ii) The rigid quotas in this case cannot be justified by the fact that there has been a history of discrimination in this country that has contributed to a lack of opportunity for black entrepreneurs generally.  It is sheer speculation how many minority firms there would be in Richmond today absent past discrimination.  
(4) Metro Broadcasting, Inc. v. Federal Communications Commission [Brennan; 1990)
(a) Court held that congressionally approved affirmative action programs only need to meet IS.  Court upheld FCC policies that gave a preference to minority-owned businesses in broadcast licensing.  
(b) The dissent felt there was should be no distinction between benign and invidious discrimination; need consistency
(5) Adarand Constructors, Inc. v. Pena [O’Connor plurality opinion; 1995] (the dissenters +Justice Thomas created a majority to overrule Metro Broadcasting) 
(a) A subcontractor’s low bid in a fed project was rejected b/c of a fed racial classification.
(b) Rule: All racial classifications must be narrowly tailored to further a compelling gov’t interest.  
(c) Court found that federal racial classifications, like those of a State, must meet SS 
(d) O’Connor opinion:
(i) Three general propositions w/ respect to gov’t racial classifications:
(a) Skepticism: we should be skeptical of race-based classifications and subject them to a most searching examination.  
(b) Consistency: all racial classifications reviewable under EP must be strictly scrutinized regardless of the race of those who are burdened or benefited by the classification.  
(c) Congruence:  EP in the 5th A is the same as that under the 14th A.  
(d) Thus, any person, of whatever race, has the right to demand that any gov’t actor justify any racial classification subjecting that person to unequal treatment under the strictest judicial scrutiny.  
(e) Scalia’s concurrence: agrees, except still does not believe that any racial classifications can be imposed to remedy the effects of past discrimination…”no creditor or debtor race.”
D. Gender Classifications
1. Sex Discrimination (older cases)
a) Bradwell v. State [Supreme Court; 1873]
(1) Court upheld an Illinois law that prohibited women from being licensed to practice law.  Court rejected the argument that practicing law was a “privilege” of citizenship protected under the Privileges and Immunities Clause of the 14th A.   
b) Coesaert v. Cleary [Supreme Court; 1874]
(1) Court upheld a Michigan law that prevented the licensing of women as bartenders unless the woman was the wife or daughter of a male who owned the bar where she could work.
(2) Attempting to protect the women 
2. Standards of Review
a) The emergence of IS
(1) Reed v. Reed [Burger opinion; 1971]
(a) An Idaho law specified the hierarchy of persons to be appointed as administrators of an estate when a person died intestate.  Specifically, the law created 11 categories in rank order—parents were first, children second, and so on—and said that if there were two competing applicants in the same category,  the male was to be preferred over the female.
(b) Court articulated the standard of review in RBT terms, however the reasoning wasn’t characteristic of rational review.
(i) Gender wasn’t declared a suspect class, either.
(ii) Usually rationality review would be quite deferential, but here they found no rational basis at all for choosing men over women to handle this position.
(2) Frontiero v. Richardson [Brennan opinion; 1973] (failure to adopt SS)
(a) Court sustained an EP challenge to a federal law affording male members of the armed forces an automatic dependency allowance for their wives but requiring servicewomen to prove that their husbands were dependent.  
(b) Justice Brennan’s opinion advocated treating gender as a suspect classification, but he obtained only a plurality, not a majority of votes for this analysis.  (He likens sex to race as they’re both immutable, presumably, politically powerless minority groups—Carolene Products--) 
(c) Could either be doctrinally that sex doesn’t amount to the same skepticism as racial classifications do (and maybe some differences in sex or ok to classify) or to judicial realism, Brennan just couldn’t get the 5th vote to make it SS.  
b) Craig v. Boren [Brennan opinion; 1976]
(1) : A state statute prohibited the sale of 3.2% beer to males under the age of 21 and to females under the age of 18.  
(2) Rule: Statutes which discriminate based upon one’s sex violate equal protection if they create a gender-based classification that is not substantially related to an important governmental objective.  
(3) Holding: This gender-based differential is a denial of EP to males aged 18-20.  
(4) Majority opinion:
(a) Finally, the Court agreed upon IS as the appropriate level of review
(b) Although traffic safety is undoubtedly an “important” government interest, the Court concluded that gender discrimination was not substantially related to that objective. (other ways to protect against drunk driving)  
(c) Justice Brennan sees a problem with the issues of purchase vs. consumption of alcohol and consumption vs. driving…can’t just add these all up and make the fit “sufficient.”
(i) Moreover, considering that the statue only prohibits the sale of 3.2% beer to the young men and not its consumption by them, the relationship between gender and traffic safety becomes far too tenuous to satisfy IS. 
(d) Rehnquist dissent:
(i) Finds 2 flaws: 1. the conclusion that men challenging a gender-based statute may invoke a heightened review; 2. IS has no authority and thus RBT should be used here. 
(ii) (But, the Court really doesn’t care who brings these cases, men or women, just if discrimination is happening that doesn’t meet IS, the statute will be unconstitutional.)
c) Mississippi University For Women v. Hogan [O’Connor opinion; 1982]
(1) Court sustained a male applicant’s challenge to the State’s policy of excluding men from the MUW School of Nursing.  O’Connor didn’t care that this policy discriminated against males rather than females.  
(2) The State argues interests of remedying past discrimination against women in higher education.  But, O’Connor says it reinforces these stereotypes that women are nurses and men are not.  
d) JEB v. Alabama [Blackmun opinion; 1994]
(1) Court held that gender-based peremptory challenges to jurors were also unconstitutional (after race was declared to be so 8 years earlier).  In a paternity and award of child custody case, ended up with an all female jury.   
e) US v. Virginia [Ginsburg opinion; 1996]
(1) A young woman who was otherwise qualified was denied admission to the Virginia Military Institute, a prestigious state military college, based solely on her gender.  
(2) Rule: A state may not discriminate based on gender unless it has an “exceedingly persuasive justification” for doing so.  
(3) Majority opinion:
(a) Virginia had created the Virginia Women’s Institute for Leadership at Mary Baldwin College.  Court found this insufficient to excuse VMI’s gender discrimination; women still were denied an opportunity available only for men.
(i) Ultimately, separate is not equal(the women’s program was a “pale shadow of the VMI program.”  
(b) Ginsburg said: the justification “must not rely on overbroad generalizations about the different talents, capacities, or preferences of males and females.”  VMI’s exclusion of women was found to be unconstitutional b/c it was based entirely on gender stereotypes.  
(4) Rehnquist’s concurrence:
(a) Could have had a separate, but equal program, but they needed to make a genuine effort to make the women’s program equal.  (However, the prestige of the VMI program was a huge factor…this alternative program suggested by Rehnquist and the Court of Appeals wouldn’t get the same level of prestige for a long time, if ever. Plus, there’s always the counter argument that separate can’t be equal.)
f) Is single-sex education ever constitutional?
(1) Vorchheimer v. School District of Philadelphia [1977]
(a) Court affirmed (by an equally divided vote) a rejection of a challenge to “separate but equal” single-sex public schools.  
3. “Real” Differences and Gender Preferences 
a) Traditional EP principles require that only those who are similarly situated should be treated alike.  Differences in treatment can be justified when they correspond to relevant differences.  
(1) Pregnancy classifications:
(a) Geduldig v. Aiello [Stewart opinion; 1974]
(i) Court held that exclusion of “disability that accompanies normal pregnancy and childbirth” from CA’s disability insurance system did not constitute “invidious discrimination” under the EP clause.  
(ii) Majority found that the challenged classification was not based on “gender as such” and therefore applied very deferential standard of review.  
(a) Footnote: “The CA insurance program does not exclude anyone from benefit eligibility b/c of gender but merely removes one physical condition—pregnancy—from the list of compensable disabilities.”
(b) In the same footnote, the Court said:  the program divides potential recipients into two groups: pregnant women and nonpregnant persons.  While the first group is exclusively female, the second includes members of both sexes.  
(iii) Court said that the exclusion of pregnancy met RBT b/c the state has a legitimate interest in maintaining the fiscal integrity of its program and making choices in allocating its funds.  
(iv) This decision can be criticized b/c it appears that is saying that pregnancy is not a sex-based characteristic.   
(v) *Congress, by statute, effectively overruled Geduldigi when it enacted the Pregnancy Discrimination Act, which defined sex discrimination to include pregnancy discrimination and prohibit discrimination on that basis.  However, the Court still has used the reasoning from this case in other situations.  
(2) Sex-specific statutory rape laws (in some cases the Court has upheld laws benefiting women even though they seem to be based on stereotypes) 
(a) Michael M. v. Superior Ct. [Rehnquist plurality opinion; 1981]
(i) Court upheld CA’s statutory rape law, which punished the male, but not the female, participant in sexual intercourse when the female was under 18 and not the male’s wife. 
(ii) The interest was in protecting teen pregnancy.  Court agrees that this is a legitimate interest-- thought the threat of being punished would deter males from having sex with an underage woman 
(iii) “B/c virtually all of the significant harmful and inescapably identifiable consequences of teenage pregnancy fall on the young female, a legislature acts well w/in its authority when it elects to punish only the participant who, by nature, suffers few of the consequences of his conduct.”  
(iv) There is no doubt that preventing teenage pregnancy is an important government interest; the issue is whether a gender-based law is substantially related to that goal.  
(3) Military Registration and the Combat Exclusion
(a) Rotsker v. Goldberg [Rehnquist opinion; 1981]
(i) Court rejected a claim under the EP aspect of 5th A due process, that the Military Selective Service Act was unconstitutional in “authorizing the Pres to require the registration of males, but not females.”  
(ii) Court expressed the need for healthy deference to legislative and executive judgments in the area of military affair.  
(iii) Court premised its holding on the fact that women, unlike men, are not eligible for combat and that Congress and the Pres had evidenced intent to retain that policy in the future.  Court said that the exclusion of women from combat justifies Congress’s decision to have only men register for possible conscription.  
(iv) The dissent argued however that registering women could be useful in the event that it became desirable to draft women for noncombat positions in the armed forces.  
(4) Discrimination against fathers (and preference for mothers) of nonmarital children
(a) Caban v. Mohammed [Powell opinion; 1979]
(i) Court invalidated a NY law granting the mother but not the father of an illegitimate child the right to block the child’s adoption by withholding consent.  This provision was challenged by a father who had lived w/ his children and their mother as a family for several years.  
(ii) Court says this doesn’t pass IS.  
(iii) State interest was promoting the adoption of illegitimate children(Court rejected this argument that there’s a difference/distinction between maternal and paternal relations 
(b) Parhma v. Hughes [Stewart’s plurality opinion; 1979] (contrast w/Caban)
(i) Court recognized a difference between mothers and fathers to nonmarital children. 
(ii) Court upheld a Georgia law that permitted the mother, but not the father, to sue for the wrongful death of a nonmarital child. 
(iii) Court explained that the distinction was not between men and women b/c men also could sue for wrongful death by establishing paternity under the state’s procedures.  Court said that the law drew a distinction among men those who established paternity, and could sue and those who had not.  
(c) Nguyen v. INS [Kennedy opinion; 2001]
(i) Court upheld a law that treated children born out of wedlock to 1 citizen-parent and one noncitizen-parent differently depending on whether it was the mother or father who was a citizen 
(ii) Children w/ citizen mothers are automatically considered citizens at birth, but kids of citizen fathers must meet 3 conditions: 1. establishment of blood relationship by clear and convincing evidence, 2. the father’s written promise of financial support, 3. fulfillment before the child’s eighteenth b-day of one of three formal recognitions of paternity (legal legitimization, father’s declaration of paternity under oath, or a court order of paternity.) 
(iii) This case’s significance is in allowing a gender classification benefiting women based on biological difference between men and women.  The issues, however, whenever the Court purports to rely on bio differences as a justification for differences in treatment, or whether these differences are real or social constructs and whether they should matter.  The majority and dissent here disagree over exactly these questions.  
(5) Preferential treatment of women: Permissible compensations or archaic stereotype?
(a) If U of Michigan had allocated certain # of points for certain programs where women were underrepresented, i.e. science and engineering, what’s the level of analysis?
(i) IS
(ii) If the Court upholds a race policy, then it will most likely uphold the gender policy b/c the standard of review is lower; but if the race policy gets struck down, very iffy about the gender policy 
(b) Kahn v. Shevin [Douglas majority opinion; 1974] 
(i) Decided two years before Craig mandated IS for sex classifications

(ii) Court applied a deferential review to uphold a state property tax exemption for widows (but not for widowers).

(iii) The law was constitutional b/c “whether from overt discrimination or from the socialization process of a male-dominated culture, the job market is inhospitable to the woman seeking any but the lowest paid job.  

(iv) Trying to fix past discrimination and the effects of spousal loss.

(6) Alimony after divorce

(a) Orr v. Orr [Brennan opinion; 1979]

(i) The court struck down laws that authorized the Alabama courts to impose alimony obligations on husbands but not on wives.  

(ii) Alabama’s justifications for the law were to help needy spouses and compensate women for past discrimination during marriage(Court agreed these were legitimate interests but, the means aspect hadn’t been satisfied b/c hearings were already held to determine individualized financial circumstances…Needy males could be helped along with needy females with little if any additional burden.”

(7) Benefits Programs

(a) Weinberger v. Wiesenfelf [1975]

(i) Court deemed unconstitutional a provision of the Social Security Act that allowed a widowed mother, but not a widowed father, to receive benefits based on the earning of the deceased spouse.  Court said that the law was based on the stereotype that “male workers’ earnings are vital to the support of their families, while the earnings of female wage earners do not significantly contribute to their families’ support.”

(b) Califano v. Webster [1977]
(i) Court sustained, as a valid benign classification, the Social Security Act’s formula for computing old age benefits

(ii) Statute operated to compensate women for past discrimination

(iii) Under the challenged statute formula, a female wage earner could exclude from the computations of her “average monthly wage” three more lower-earning years than a similarly situated male wage earner could exclude.  

(c) Wengler v. Druggists Mutual Ins. Co. [White opinion; 1980]

(i) Court struck down a worker’s compensation law that a widow qualified for death benefits w/out having to prove dependence, but that widower had to demonstrate actual dependence on wife’s earnings.  

(8) Military promotions

(a) Schlesinger v. Ballard [Stewart opinion; 1975]

(i) Court rejected a male officers’ challenge to sex distinctions in the Navy’s promotion system

(ii) Majority applied the deferential rationality standard

(iii) The Navy system allowed women a 13 year tenure before mandatory discharge, but didn’t allow men this (only 9 for them)

(iv) Court said this was permissible b/c men had more opportunities for promotion than women.  

4. Summary of Cases: 
a) Valid Discrimination:

(1) Male only military draft

(2) Naval procedure automatically discharging men who are passed over twice for promotion but not women

(3) Punishing teenage males but not teenage females for statutory rape
(4) Law excluding pregnancy from state disability benefits

(5) Social security preference for women

(6) Giving widows but not widowers a property tax exemption 
(7) Law granting automatic citizenship to nonmarital children born abroad to American women but requiring American fathers to establish paternity in order to make such children US citizens 

b) Invalid Discrimination

(1) Law providing that an unwed mother could block her child’s adoption but not an unwed father

(2) Law requiring a servicewoman to prove that her husband is dependent on her in order to receive dependency  benefits for him while a serviceman was not required to make a similar showing to obtain benefits for his wife

(3) Law preferring men over women in serving as the administrator of an estate
(4) Law providing that only ex-husbands can be required to pay alimony
(5) Excluding men from a state nursing school
(6) Excluding women from a state military school
(7) Using peremptory challenges to systematically exclude men or women from a jury 

E. Alienage 
1. Intro
a) Alienage classifications refer to discrimination against noncitizens.  This type of discrimination should be distinguished from national origin classifications, which discriminate against individuals b/c of the country that a person, or his or her ancestors, came from.  These can overlap though.  
b) Aliens are protected from discrimination b/c the EP clause explicitly says that no “person” shall bed denied EP of the laws.  Thus, such discrimination will only be upheld if the state can prove that its action is narrowly tailored (or necessary) to achieve a compelling interest. 
c) Rise of SS 
(1) Graham v. Richardson [Blackmun opinion; 1971]
(a) Held that states could not deny welfare benefits to aliens.  
(b) Court found both that it violated EP and that it was preempted by federal control over the field of immigration law. 
(c) Aliens as a class are a prime example of a “discrete and insular” minority.  
d) Bar Admissions and Public Employment
(1) In re Griffiths [Powell opinion; 1973]
(a) Court reaffirmed that SS was the appropriate test for discrimination against aliens and held that it was impermissible for states to require citizenship as a condition for practicing law.  
(2) Sugerman v. Dougall [Blackmun opinion; 1973]
(a) Court used SS to invalidate NY law that only American citizens can hold permanent positions in civil service
(b) State interest was having an employee of undivided loyalty
(c) Clarified that this didn’t mean that in some situations states can’t require citizenship  requirements for employment 
2. Deferential review under the governmental function exception
a) Although SS is the general rule when the gov’t discriminates against aliens, the Court has carved an important exception: Only RBT is used for alienage classifications related to self-gov’t and the democratic process.  Hence, the Court has held that a state may deny aliens the right to vote or hold political office or serve on juries.  
b) Police officers
(1) Foley v. Connelie [Burger opinion; 1978]
(a) Court held NY could bar employment of aliens as state troopers.  Court emphasized that police officers are integral to self-gov’t; they enforce the laws that are the product of the democratic process.  
(b) Court said that a state may “confine the performance of this important public responsibility (policing American citizens) to citizens of the US.”  
c) Public School teachers
(1) Ambach v. Norwick [Powell opinion; 1979]
(a) Applied Dougall exception to hold that a state can refuse to employ teacher aliens who are eligible for citizenship but refuse to seek naturalization. 
(b) Teachers have ability to influence students about gov’t, the political process, and a citizen’s social responsibilities(hence, public teachers fall w/in the gov’t function exception 
(c) Therefore RBT was appropriate in scrutinizing the state law.  Court found that a state had a legitimate interest in excluding aliens from elementary and secondary school classrooms.  
d) Notaries Public
(1) Bernal v. Fainter [Marshall opinion; 1984]
(a) Court, however, refused to apply this exception to a state law that created a citizenship requirement in order for a person to be a notary public.  
(b) Court emphasized this exception to be narrow and applies only if it is specifically tailored to those who “participate directly in the formulation, execution, or review of broad public policy, and hence perform functions that go to the heart of representative gov’t.”  
(c) Notary publics’ responsibilities are mostly ministerial and clerical, so they don’t fall under the exception.  
3. Alienage restrictions and federal preemption
a)  Toll v. Moreno [Brennan opinion; 1982]
(1) Court used preemption analysis to invalidate a state law denying resident aliens in-state tuition at the U of Maryland.  “State regulation not congressionally sanctioned that discriminates against aliens lawfully admitted to the country is impermissible if it imposes additional burdens not contemplated by Congress.”
4. Federal restrictions on aliens
a) Court has held a distinction exists between decisions by Congress or the pres and those by federal administrative agencies; RBT is used only for the former.  
b) Hampton v. Mow Sun Wong [Stevens opinion; 1976]
(1) Court invalidated a Civil Service Commission regulation that denied employment to aliens.  Court said that “if the rule were expressly mandated by the Congress or the Pres, we might presume that any interest which might rationally be served by the rule did in fact give rise to this adoption.” 
5. EXAM TIP: Rules for alienage(
a) 1. Test of constitutionality is different for state discrimination as opposed to federal (Congress has plenary power over alienage and may adopt laws that rationally discriminate against aliens vs. state discrimination must meet SS.) 
b) 2. States  have much greater leeway to discriminate against aliens in jobs relating to the process of self-gov’t (e.g., voting, holding elective office, serving as a police officer or teacher, etc.) …only needs to meet RBT 
c) 3. States may discriminate against illegal aliens, except that they may not deny public education to the children of illegal aliens. 
F. Additional Classifications (Quasi-Suspect Classifications)
1. Nonmarital Children
a) IS is used
b) Clark v. Jeter [O’Connor opinion; 1988]

(1) Court declared unconstitutional a state law that required a nonmarital child to establish paternity w/in six years of birth in order to seek support form his or her father.  Court expressly stated that IS is used for discriminatory classifications based on illegitimacy. Court felt that the six-year limitations period was impermissible b/c financial needs may not emerge until later and b/c it did not offer the child a sufficient opportunity to present his/her own claims. 
(2) It’s “illogical and unjust” to blame children for their parents “mistakes.” 

(3) Long  history of discrimination and this is an immutable characteristic (just as w/ other classifications receiving heightened review) 

(a) However, also different from race (SS) and gender (IS) b/c “illegitimacy doesn’t carry an obvious badge” and the historical discrimination is not as “severe” as it is against blacks and women

(4) EXAM TIP: 1. laws that provide benefits to all marital children, but no nonmarital children are always unconstitutional.  2. laws that provide benefits to some nonmarital children but not others are evaluated on case-by-case basis under IS.  3. laws that create statute limitations for the time period to show paternity must provide enough time for ppl to display their interest and rights in the child and must be substantially related to the state’s interest in preventing false claims. 

2. Disability (laws that discriminate against mentally disabled persons are neither “suspect” nor “quasi-suspect”—so only RBT is used.) 
a) Cleburne v. Cleburne Living Center, Inc. [White opinion; 1985] 
(1) While RBT was used, the Court declared unconstitutional a city ordinance that required a special permit for the operation of a group home for the mentally disabled.  
(2) The city attempted to argue several justifications but the Court struck each down as not a “legitimate purpose” or “not rational” as a way to achieve its goal. 
(3) Note: this is arguably higher than RBT, b/c underinclusiveness is constitutional  and they’re analyzing the means/end much less deferentially(this case was probably just more outcome driven…now this would fall under the ADA (Americans w/ Disabilities Act instead of EP) 
3. Age
a) Court has expressly declared that only RBT should be used under EP analysis for age discrimination.  In Massachusetts Bd. of Retirement v. Murgia [1976] the Court upheld a state law that required POs to retire at 50.  Not the same kind of purposeful mistreatment as other classifications.  Everyone gets old…not really a discrete and insular minority. 
4. Poverty 
a) Poverty standing alone is not a suspect classification and so RBT is used 
b) Poverty is not immutable, not usually intentional discrimination (just effects of the law) and the Court clearly wanted to avoid creating a constitutional right to gov’t benefits such as welfare, food, shelter, or medical care.  
c) James v. Valtierra [Black opinion; 1971]: Court upheld state constitutional provision requiring a local referendum as a prereq to construction of low-rent public housing projects in the community 
G. Sexual Orientation: *Court has not yet ruled as to whether discrimination based on sexual orientation warrants IS or SS. 
1. long history of discrimination against gays, lesbians, and bisexuals, discrimination generally reflects prejudices and not actual differences, possibly immutable (recent research suggests this) 
2. But, despite these arguments for heightened review, all Courts of Appeals to rule on this issue have found that only RBT should be used.  
3. Romer v. Evans [Kennedy opinion; 1996]
a) Colorado amended its Constitution (with Amendment 2) to prohibit and nullify all laws that protect homosexuals from discrimination b/c of their sexual orientation. This law also prevented future laws to protect these individuals. 
b) Rule: A law which nullifies all other laws which protect homosexuals could not possibly have been adopted for any purpose except to discriminate against homosexuals; can’t pass RBT for EP.  
c) Kennedy opinion: the only apparent rationale behind the amendment was “animosity toward the class of persons affected,” and this fails even the RBT.  
(1) The law was both too narrow (one single trait) and too broad (denies any protection across the board) 
4. In the future the Court will most likely follow the Romer idea of RBT with a little bite. 
H. Fundamental Rights
1. Intro: the Court has held that some liberties are so important that they are deemed to be “fundamental rights” and that generally the gov’t cannot infringe upon them unless SS is met. 
2. Right to Vote (beyond the many amendments that concern the right to vote, the Court has repeatedly declared that this right is fundamental protected under the EP) 
a) This right is fundamental as it is essential in a democratic society 
b) Harper v. Virginia State Board of Elections [Douglas opinion; 1966]
(1) The 24th A prohibits poll taxes in elections for fed offices, additionally the Court held here that poll taxes are unconstitutional as a denial of EP for all other elections.  
(2) Virginia charged voters a $1.50 poll tax to vote. 
(3) Rule: Voter wealth or the payment of any fee cannot be made a precondition for voting.  
(4) Majority Opinion:
(a) Court rejected the State’s arg that the poll tax of $1.50 was minimal and thus not a significant burden on the right to vote.  Court said: “To introduce wealth or payment of a fee as a measure of a voter’s qualification is to introduce a capricious or irrelevant factor.  The degree of the discrimination is irrelevant…causes an invidious discrimination that funs afoul of the EP Clause.” 
c) Kramer v. Union Free School District No. 15 [Warren opinion; 1969]
(1) Kramer challenged a NY law limiting the vote in certain school district elections to those who owned or leased property in the district or who had children enrolled in the district’s schools.  
(2) Rule: It is a violation of EP to restrict the voting in school district elections to parents and property owners or lessor b/c “they have an ‘interest’” in the election. 
(3) Majority opinion:
(a) Even if voters could be limited to those “primarily interested in school affairs,” the classification was not narrowly tailored b/c it excluded some types of ppl who were interested (like the () and included others who were not (such as young, unemployed ppl renting in the district) 
d) Exception to the Kramer rule( Laws denying persons the right to vote in elections for officials who do not exercise “normal gov’t authority,” but rather deal w/ matters of “special interest” to a limited group w/in the community, are not subject to SS; they are judged by the RBT. 
(1) Salyer Land Co. v. Tulare Lake Basin water Storage District [Rehnquist opinion; 1973]
(a) Here, the Court upheld state laws that limited voting in water storage district elections to property owners and that apportioned votes according to assessed valuation of land w/in the districts.  
(b) Court emphasized that landowners had a far greater interest in the outcome of the election than other citizens.  “Landowners as a class were to bear the entire burden of the district’s costs, and the State could rationally conclude that they, to the exclusion of residents, should be charged w/ responsibility of its operation.” 
(2) Ball v. James [1981]
(a) Extended Slayer and found that the result wasn’t changed by the fact that the water district was a major supplier of electricity in the state and that almost all of its income came from such sales. 
(b) Here, the basic rule was one acre, one vote.  Court explained that only the landowners were subject to the acreage-based taxing power of the water district.  
(3) Richardson v. Ramirez [Rehnquist opinion; 1974]
(a) Once a person has been convicted of a felony, a state may permanently deny the individual of the right to vote.  
(b) Court relied on §2 of the 14th A to uphold the rights of states to disenfranchise felons and ex-felons.  (The provision says that there would be no penalty in terms of representation in the House of Reps if a state denied the right to vote to those who participated in rebellion or other crimes.) 
(c) *Not all felon disenfranchisements are legal though…like crimes of moral turpitude wouldn’t be allowed to be used to disenfranchise.  
(d) GR: not SS unless some other basis for SS is applicable (like a suspect classification is denied the right to vote) 
(4) Rice v. Cayetano [Kennedy opinion; 2000]
(a) Court considered the constitutionality of a Hawaii statute that limited voters selecting the Office of Hawaiian Affairs to those who were persons of Hawaiian or native Hawaiian descent.  Court invalidated this as violating the 15th A, concluding that it was impermissible denial or abridgement of voting rights based on race.  
(b) Equating ancestry with race, subjected the statute to heightened review 
e) Literacy Tests: Surprisingly the Court has concluded that literacy tests are permissible as a qualification for voting, although they have been outlawed by fed statutes. (Voting Rights Act).   Court has concluded that the ability to write and read is relevant to the ability to exercise the franchise intelligently.  However, are they really necessary to achieve a compelling interest? Probably not. And, are they really race-neutral? Probably not in impact.  
f) Vote “Dilution”: Reapportionment 
(1) After Baker v. Carr, the Court set forth the rule of one-person, one vote: i.e. for any legislative body all districts must be about the same in population size.  Court has said that EP requires that all districts be about the same in pop size; anything else impermissibly dilutes the voting power of those in more populous districts.  
(2) Reynolds v. Sims [Warren opinion; 1964]
(a) Court struck down Alabama’s districting scheme b/c it did not apportion its districts according to pop which resulted in smaller districts having more representation in the state legislature than larger districts.
(b) Rule: A State must structure its elections and its state legislature so that its citizens are equally represented according to population.
(c) Majority opinion:
(i) Warren said that geographical area made no sense in drawing districts; only population was a permissible basis.
(ii) A State is not allowed to mirror Congress where the House is apportioned by pop and the Senate seats are allocated two to each state regardless of pop.  “We hold that, as a basic constitutional standard, the EP Clause requires that the seats in both houses of a bicameral state legislature must be apportioned on a population basis.” (The Congress was the result of a compromise…not necessarily the best plan, just what was necessary.)
(3) VERY IMPORTANT RULE: one-person, one-vote… and now every sub-national gov’t body follows it
(a) Avery v. Midland County: one-person, one-vote applied to county commissioners who had “general gov’t powers over the entire geographic area served by the body.”
(b) Hadley v. Junior College District: the principle was applied to an elected body w/ limited governing authority: a junior college district. Court said that all elected officials (whether administrative or legislative) must be selected in a manner that voids vote dilution. 
(c) Kirkpatrick v. Preisler: the rule doesn’t require mathematical exactness in the size of districts, but only relatively small deviations are tolerated.  More latitude is given to deviations in districting for state and local offices than for districts of the US House of Reps.  
(i) White v. Regester: Court allowed an apportionment schemed where the total variation between the largest and the smallest district was 9.9% though the Court indicated that this was near the maximum allowable deviation. 
(4) Companion case: Lucas v. Forty-Fourth General Assembly(Court said that it was irrelevant that voters, by initiative, had approved the malapportionment.  Court explained that one-person, one-vote is a constitutional mandate and that voter approval does not justify a violation.   
(5) Though one-person, one-vote must be maintained, it is not violated by a super-majority rule.  “The Con itself provides that simple majority is insufficient in some cases.” 
g) Gerrymandering (the practice by a political party of drawing election districts to benefit itself and harm its opponent.) [this area of the law is a mess and won’t be tested much!]
h) Davis v. Bandemer [White plurality opinion; 1986]
(1) Court considered a difficult form of gerrymandering(where the incumbent party controlling the legislature draws districts to help it remain in control.  Republicans had a majority in the Indiana legislature and created a committee comprised exclusively of Republicans to draw the new election districts.  Under the plan, Democratic House candidates won 51.9% of the statewide vote, but only 43 of 100 seats.  Democratic Senate candidates won 53.1% of the statewide vote and 13 of 25 seats.  
(2) Rule: (1) Courts will review political gerrymandering controversies. (2) In order to prove-up a violation of EP both intentional discrimination against an identifiable political group and an actual discriminatory effect on that group must be proved.  
(3) Plurality opinion:
(a) Gerrymandering is unconstitutional only where “the electoral system substantially disadvantages certain voters in their opportunity to influence the political process effectively.”
(b) Justice White and three other Justices found no constitutional violation, 3 other Justices would have dismissed the case on justiciability grounds and thus concurred in the judgment, Justices Powell and Stevens would have held it was justiciable but denied EP.  
(c) Fragmented opinion!
(d) Clear though, that a single election is not sufficient to show effective denial to a minority of voters of a fair chance to influence the political process, and that substantial disadvantaging in the political process must be shown.  But it is unclear what proof will be enough. 
i) Bush v. Gore [per curiam opinion; 2000]: suspect reasoning here…the Court used EP as the basis for halting the counting of uncounted votes in Florida and thus effectively deciding the 2000 presidential election 
3. “Nonfundamental Rights”: Welfare and Education
a) To be deemed a “fundamental right”—and thereby subject to SS—the right must be “explicitly or implicitly guaranteed by the Constitution.” Pursuant to this doctrine the Court has held that many important interests are not fundamental and thus discriminations affecting them are reviewable under the RBT.  
b) EXAM TIP: only suspect classifications (race, national origin and sometimes alienage), quasi-suspect classifications (gender and legitimacy) and the fundamental rights (e.g., 1st Amendment rights, right to interstate travel, right of privacy and voting rights) get SS or IS. All other classifications or any other right is not entitled to more than the RBT, and thus the gov’t regulation will usually be valid. Don’t be swayed by personal views about a worthy group or important right!
c) Welfare: 
(1) Dandridge v. Williams [1970]
(a) No constitutional right to receive public welfare…only RBT is used therefore when classifications refer to welfare.  
(b) Court upheld a state law that put a cap on welfare benefits to families regardless of their size.  Children in large families therefore received less per person than those in smaller families.  Court accepted the state’s interest in allocating scarce public benefits as sufficient to justify the law.  
(c) “In the area of economics and social welfare, a State does not violate EP merely b/c the classifications made by its laws are imperfect.”
d) Housing: like welfare, it may be important but isn’t a fundamental interest to receive housing   
e) Education
(1) Also not fundamental right to receive a particular quality of education
(2)  San Antonio Independent School Dist. V. Rodriguez [Powell opinion; 1973]
(a) School districts w/ a low property tax base spent less on education per pupil than those districts w/ a higher property tax base. (Poor areas were taxed at high rates, but still had little to spend one education.  Wealthy areas could tax at low rates and had a great deal to spend on schooling.) 
(b) Rule: Even though the system of financing education by collecting taxes on property in the school district leads to some disparity in spending per pupil across districts, it is not an irrational way for a state to fund education.  
(c) (s argued the system violated EP as impermissible wealth discrimination
(i) FN3: only way the Court would see the poor as a suspect class is absolute deprivation…not here b/c each school got basic funding from the state to help each school.  
(ii) But the Court held 5-4, that discrimination against the poor does not warrant heightened scrutiny.  
(iii) “There is no basis on the record in this case for assuming that the poorest people, defined by reference to any level of absolute impecunity, are concentrated in the poorest districts. Second…lack of personal resources has not occasioned an absolute deprivation of the desired benefit.” 
(d) And the (s argued that it denied the fundamental right to  education 
(i) Court rejects this argument and says the Constitution never says a right to education…to be fundamental it must be explicitly or implicitly in the Con
(ii) Obviously education is important, just not fundamental 
(iii) Marshall’s dissent would have given heightened review to education b/c it affects the access to other fundamental rights…not SS, but definitely a high level of IS. 
(e) Court thus found that SS was inappropriate b/c there was either discrimination based on a suspect classification nor infringement of a fundamental right.  Thus, the Texas system for funding schools met the RBT and was held constitutional.  
(3) Plyler v. Doe [Brennan; 1982] 
(a) Court declared unconstitutional a Texas law that provided a free public education to citizens and to children of documented immigrants, but required undocumented immigrants to pay for their public education.
(b) Court ruled that the law denied EP and, in part, based this conclusion on the importance of education.  
(c) “Public education is not a “right” granted by the Con, but neither is it merely some gov’t “benefit:” indistinguishable from other forms of social welfare legislation. “
(d) Court stressed the great harms to children if they are denied an education; and the unfairness of penalizing children b/c of the choices made by their parents.  
(4) Difficult to reconcile this all with Brown and Warren’s opinion on the importance of education…several state courts have found a fundamental right to education under their state constitutions and have concluded that inequities in school funding are impermissible as a matter of state constitutional law.  Perhaps the Court will revisit its Rodriguez opinion and agree with states.  
II. Freedom of Expression
A. Overview

1. The 1st A provides: “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of people peaceably to assemble, and to petition the gov’t for a redress of grievances.”  

2. freedom of speech=fundamental right

a) 4 major theories why: 1. self-governance (FOS is crucial in a democracy), 2. to aid the discovery of truth via the market-place of ideas, 3. to promote autonomy (essential aspect of personhood and autonomy), and 4. to foster tolerance of others’ ideas.  

3. Ways of evaluating any gov’t action restricting FOS

a) Content-based vs. content-neutral? Used to determine SS or IS

b) Unduly vague or overbroad? Unconstitutional

c) Prior restraints on speech=strongly disfavored

d) What gov’t actions sufficiently burden expression as to trigger 1st A analysis?  

B. Unprotected and Less Protected Expression 
1. Incitement (less protected) [take out most up to Brandenburg]
a) WWI and the “clear and present danger” test(Congress enacted the Espionage Act of 1917 which made it a crime when the nation was at war for any person willfully to “make or convey false reports or false statements w/ intent to interfere” w/ the military success or “to promote the success of its enemies.” The test focuses on the speech element and some activity that gets caused b/c of the speech.  
(1) Schenck v. US [Holmes opinion 1919] 
(a)  Individuals were convicted for circulating a leaflet arguing that the draft violated the 13th A as a form of involuntary servitude.  The leaflet said, “Do not submit to intimidation,” and “Assert your rights.”   Court said it didn’t matter that there wasn’t any evidence that the leaflet had any effect in causing a single person to resist the draft. And, although in “many places and in ordinary times” the speech would have been protected by the 1st A, the wartime circumstances were crucial.  
(b) Rule: If the words used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that congress has a right to prevent…the speech will be unprotected.  

(c) Opinion:

(i) FAMOUS LANG: “But the character of every act depends upon the circumstances in which it is done.  The most stringent protection of free speech would not protect a man in falsely shouting fire in a theatre, and causing a panic.” 

(2) Frohnwerk v. United States [Holmes opinion; 1919]
(a) Two individuals who published a German lang newspaper were convicted and sentenced to ten years in prison b/c of their articles criticizing the war. 

(b) Opinion:

(i) Holmes acknowledged that there was no evidence that the articles had any adverse effect on the war effort.  But, he said that, “…would be enough to kindle a flame and that the fact was known and relied upon by those who sent the paper out.” 
(3) Debs v. United States  [Holmes opinion; 1919]
(a) Court affirmed the conviction of Socialist Party leader Eugene Debs who had been sentenced to jail for ten years for violating the 1917 Act.  Deb’s speech, which primarily was advocacy of socialism, included some mild criticism of the draft. 
(b) Opinion: didn’t matter that the opposition to the war was only a small part of his speech 

(4) Abrams v. US [Clarke opinion; 1919]
(a) Court affirmed the convictions of a group of Russian immigrants who circulated leaflets, in English and in Yiddish, objecting to America sending troops to Eastern Europe after the Russian Revolution.  Although the (s’ speech had nothing to do with WWI or the draft, they were convicted of encouraging resistance and conspiracy to urge curtailment of the production of war materials and sentenced to 20 years in prison.  
(b) Holmes dissent:

(i) Didn’t feel the clear and present danger test was met here.  “A silly leaflet, circulated by an unknown man, without more” doesn’t meet the test.  But, couldn’t this also be said for Schenck? 

(ii) Relied on the marketplace of ideas theory behind 1st A 

(iii) Emphasizes “immediacy” more than the preceding cases 

(5) Masses Publishing Co. v. Patten [Judge Learned Hand opinion (NY); 1917] (never mentions the clear and present danger test and pre-Schenk) 
(a) ( was a publishing company engaged in the production of a monthly revolutionary journal called “The Masses” containing both text and cartoons?  

(b) Hand attempted to draw a clear distinction between incitement and discussion.  He wrote that one “may not counsel or advise others to violate the law as it stands.  Words are not only the key to persuasion, but the triggers of action.” Criticism of the law is constitutionally protected, advocacy of its violation is not.  
(i) Hand looks at the actual words themselves and not what action the reasonable consequences of those words are.  

b) The “Red Scare” Cases and the reasonableness approach 

(1) During the 1920s and 1930s, the Court decided a series of cases involving criminal syndicalism laws—statutes that made it a crime to advocate the overthrow of the US gov’t or industrial organization by force or violence. 

(2) Court didn’t use the “clear and present danger” test, but instead seems to use a reasonableness approach(the Court upheld the laws so long as the govt’s law and prosecution were reasonable.  

(3) Gitlow v. New York [Sanford opinion; 1925]
(a) Gitlow was convicted for the statutory crime of criminal anarchy.  He had published the “Left Wing Manifesto” and thereby violated the statute prohibiting advocating “overthrowing and overturning organized gov’t by force, violence and unlawful means.” Even though there was no evidence that the speech had any effects, the Court upheld conviction.  
(b) First case that indicated that the 1st A applied to the states through its incorporation into the due process clause off the 14th A.  

(c) Opinion:

(i) Court said that a “State may punish utterances endangering the foundations of organized gov’t and threatening its overthrow by unlawful means.” 
(ii) Court proclaimed the need for deference to legislative judgments in this area.  

(d) Holmes dissent

(i) Urged the application of the clear and present danger test; found there was no “present danger” of an attempt to overthrow the gov’t.  

c) The Smith Act Prosecutions (The Risk Formula Approach(if the harm is great enough, such as the overthrow of the gov’t, the danger need be neither clear nor present) 

(1) Dennis v. US [Vinson plurality opinion; 1951]
(a) Smith Act made it unlawful to “willingly and knowingly advocate, abet, advise, or teach the duty, necessity, desirability, or propriety of overthrowing or destroying any gov’t in the US by force or violence, or by the assassination of any officer of such gov’t.”  Individuals were convicted and sentenced to long prison terms for teaching four books written by Stalin, Marx and Engels, and Lenin.  The (s were convicted of conspiring to organize the Communist Party of the US, which was described as a group that taught and advocated the overthrow of the US gov’t. (VERY low protection for speech…mere advocacy gets you convicted.) 

(b) Opinion:

(i) Used the clear and present danger test, but not Holmes’ test, instead used Hand’s formula…”gravity of the ‘evil’, discounted by its improbability.”

(ii) But, no imminence is needed b/c the harms of an overthrow of the gov’t are so enormous.

(iii) So, the probability and imminence requirements of a clear and present danger test was made irrelevant by this opinion. 

(c) Frankfurter concurrence:

(i) Urged the application reasonableness test as in Gitlow.  He urged deference to the legislature (courts are not a representative body, only the legislature is) 

(d) Jackson concurrence:

(i) Argued against the clear and present danger test b/c it’s too protective of speech he felt…b/c these are Communists, feels this too serious to be protected speech

(e) Black and Douglas dissents:

(i) Each emphasized that the convictions were solely for engaging in speech.  Justice Douglas brought the probability factor back and said that there’s no way to see if there is a clear and present danger that advocacy will succeed here. 
d) The Modern Incitement Test

(1) Brandenburg v. Ohio [Per curiam opinion; 1969]
(a) A leader of a Ku Klux Klan group was convicted under the Ohio criminal syndicalism law.  Evidence of his incitement was a film of the events at a Klan rally, which included racist and anti-Semitic speech, and several items that appeared in the film, including a number of firearms.  
(b) RULE: the constitutional guarantees of free speech do not permit a State to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action. 

(c) Opinion:
(i) Most speech protective formula of an incitement test 
(ii) 3 elements: 1. imminent harm, 2. a likelihood of producing illegal action, and 3. an intent to cause imminent illegality.  
(d) NOTE: Brandenburg cites Dennis (in which imminence was not an independent f actor) with approval.  The cases may perhaps be squared on the ground that when the evil advocated is very  grave or serious (e.g. the forceful overthrow of gov’t or widespread riot), imminence is only one factor to be weighed; but when the evil advocated is a mere legal violation (e.g., peaceful civil disobedience) or the use of some force (minor property damage), imminence is an independent requirement.  
(2) EXAM TIP: Three step analysis under Brandenburg(1. assess whether the speech involved was directed at inciting lawless action, 2. If it was, assess whether it sought to incite lawlessness now as opposed to at some future time, 3. If it was intended to incite immediate lawlessness, assess how likely it was that the speaker would succeed given the circumstances.  
(3) Hess v. Indiana [1973]
(a) Group of peaceful antiwar protesters was marching down a sidewalk as permitted.  A few protesters strayed into the street and were shoved back onto the sidewalk by the police.  One of the protestors, Hess, yelled, “We’ll take the fucking street back later.”   
(b) Opinion:
(i) The speech was found to be protected under the 1st A by the Court.  “At worst [the statement] amounted to nothing more than advocacy of illegal action at some indefinite future time.” 
(ii) “Imminence” element of Brandenburg wasn’t met here.
(4) NAACP v. Clairborne Hardware Co. [Stevens opinion; 1982]
(a) NAACP boycotted white-owned businesses that it alleged engaged in racial discrimination.  The statement, “If we catch any of you going in any of them racist stores, we’re gonna break your damn neck” was at issue.  
(b) Opinion:
(i) The speech was protected and thus couldn’t be a basis for the NAACP’s liability.  
(ii) “Mere advocacy of the use of force or violence does not remove speech from the protection of the 1st A.” 
2. Fighting Words (unprotected)
a) Incitement dealt with the concern that an audience might follow the speaker into lawlessness; fighting words concerns the danger that the audience might be lawless in its reaction against the speaker. 
b) Court has held “fighting words”—speech that is directed at another and likely to provoke a violent response—are unprotected by the 1st A.  
c) Chaplinksy v. New Hampshire [Murphy’s opinion; 1942]
(1) Chaplinksy, a Jehovah’s Witness, was distributing literature for his religion on a street corner on a Saturday afternoon and gave a speech denouncing other religions as a “racket.”  In addition, he said at one point to a listener, “You are a God damned racketeer” and “a damned Fascist and the whole gov’t of Rochester are Fascists or agents of Fascists.”  
(2) Opinion:
(a) Court upheld his conviction.  FOS is “not absolute at all a times and under all circumstances…the lewd and obscene, the profane, the libelous, and the insulting or fighting words—those which by their very utterance inflict injury or tend to incite an immediate breach of the peace.”  
(b) “Such utterances are no essential part of any exposition of ideas, and are of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality. ‘Resort to epithets or personal abuse is not in any proper sense communication of info or opinion safeguarded by the Constitution.” 
(3) NOTE: This case has never been overruled and so fighting words remains unprotected speech, but the Court has never again upheld a fighting words conviction.  Court has narrowed the scope of the fighting words doctrine by ruling it only applies to speech directed at another person that is likely to produce a violent response. Court has also frequently found laws in this area are overbroad or vague. (Gooding v. Wilson) Lastly, the Court has found laws that prohibit some fighting words—such as expression of hate based on race or gender—to be impermissible content-based restrictions of speech.  Unlikely that a fighting words law could survive.
d) Narrowing the Fighting Words Doctrine
(1) Cohen v. CA (landmark decision) [Harlan opinion; 1971]
(a) Cohen was convicted for disturbing the peace for having in a courthouse a jacket that had on its back the words, “Fuck the Draft.”  The state argued, in part, that the inscription on the jacket constituted fighting words b/c of the possible violent response from people who saw and were angered by the message.  

(b) Opinion:

(i) Court rejected the state’s argument and found that “No individual actually or likely to be present could reasonably have regarded the words on appellant’s jackets as a direct personal insult.” 
(ii) Profanity is not outside free speech protection (reject the state’s argument of having a positive level of discourse near a courthouse).  

(iii) (Significantly narrowed the doctrine in order to allow the phrase to be ok.) 

3. Provocation of Hostile Audiences (less protected) 
a) If the speaker doesn’t use “fighting words” but is nonetheless convicted for “breach of peace” or “disorderly conduct,” the Court will independently examine the record to determine whether the speaker’s activities produced imminent danger of uncontrolled violence by the onlookers or addressees of the speaker.  If so, the exercise of 1st A rights is outweighed by the public interest in order. 
b) Feiner v. New York [Vinson opinion; 1951]
(1) A college student was convicted for a speech that he gave that sharply criticized the president and local political officials for their inadequate record on civil rights.  Some members of the crowd seemed angered by the speech, and the police asked the speaker to leave.  After the speaker refused, the police arrested him. 

(2) Opinion:

(a) Upheld the conviction for disturbing the peace.  

(b) The clear and present danger test was used here: problem(allows an audience reaction, if hostile enough, to be a basis for suppressing a speaker.  In other words, it’s not the speech we care about here, but the reactions it causes, which aren’t really in the control of speaker. 

(3) Justice Black’s dissent:

(a) The appropriate response of the police should have been to control the crowd, and only if that was impossible and a threat to breach of the peace imminent could the police arrest the speaker.  
c) Cases which seem to follow Black’s dissent in Feiner and thus say that the 1st A requires police try to control the audience that is threatening violence and stop the speaker only if crowd control is impossible and a threat to breach of the peace imminent.  

(1) Edwards v. south Carolina [Stewart opinion; 1963]

(a) Court reversed breach of peace convictions of 187 black student demonstrators who had walked along the South Carolina state House grounds to protest against racial discrimination.  They carried placards w/ such messages as “Down w/ segregation.”   When a large crowd assembled, they were asked to disperse…when they didn’t, they were arrested.  
(b) Court emphasized that “police protection at the scene was at all times sufficient to meet any foreseeable possibility of disorder.”  

(c) Court distinguished Feiner based on the absence of any violence or threats of violence in the march to the state capitol.  

(2) Cox v. Louisiana [Goldberg opinion; 1965]

(a) Court also invalidated a breach of peace conviction of a civil rights demonstrator who had attracted the attention of a hostile crowd.  An individual had given a speech objecting to the racial segregation of lunch counters and urging a sit-in.  The speaker was arrested a day after the demonstration.  

(b) Court again emphasized the ability of the police to control the crowd.  

d) Are permit requirements a better approach? Probably not b/c the standards for refusal of a permit aren’t sufficiently clear.  Permit fees seem bad too b/c it curtails speech.  
4. Hate Speech

a) Expression of hate is not a category of speech entirely outside 1st A protection.

b) National Socialist Party v. Skokie [1977]
(1) In 1977, the leaders of the Nationalist Socialist Party of America (Nazis) announced that it planned to hold a peaceful demonstration in Skokie, a town where there were many survivors of Nazi Camps. On remand from the Supreme Court, the Illinois Court of Appeals modified the injunction so that it only prohibited display of the swastika.  The Illinois Supreme Court reversed and vacated the entire injunction as violating the 1st A.  Meanwhile, Skokie adopted several ordinances that were intended to prevent the Nazis from speaking there.  The Seventh Circuit Court of Appeals declared these ordinances unconstitutional. After winning in the courts, the Nazi Party canceled its rally in Skokie and held a small protest march in Chicago.  
(2) Expression of hate is protected speech, and the gov’t may not outlaw symbols of hate such as swastikas.  Moreover, the gov’t cannot suppress a speaker b/c of the reaction of the audience.  (Couldn’t stop the Nazis from marching b/c their demonstration would deeply offend and upset holocaust survivors or even might provoke a violent response.)

c) R.A.V. v. City of St. Paul [Scalia opinion; 1992] 
(1) A St. Paul ordinance prohibited placing on public or private property symbols, objects, characterizations, or graffiti, “including, but not limited to, a burning cross or Nazi swastika, which one knows or has reasonable grounds to know arouses anger, alarm or resentment in others on the basis of race, color, creed, religion or gender.”  
(2) All 9 Justices voted to overturn the conviction and hold the ordinance unconstitutional.  
(3) Justice Scalia’s opinion indicates that content-based distinctions w/in a category of unprotected speech will have to meet SS, subject to two exceptions.  1. a content-based distinction is permissible if it directly advances the reason why the category of speech is unprotected; for example, an obscenity law could prohibit the most sexually explicit material w/out having to ban everything that is obscene. 2. a law will not be deemed to be content-based if it is directed at remedying secondary effects of speech and is justified w/out respect to content. 
(a) Scalia applied these principles to invalidate the St. Paul ordinance.  Court explained that the law drew a distinction among expressions of hate: It prohibited hate speech based on race, religion, or gender, but not based on political affiliation or sexual orientation.  
d) Many colleges and universities have based their hate speech codes around the fighting words exception to the 1st A.  The laws and campus codes regulating hate speech have been frequently challenged b/c they are impermissibly vague and overbroad. Most federal courts ruling on this have agreed that they are too broad and vague.  After RAV, it’s difficult for hate speech codes to survive judicial analysis; if they prohibit only some forms of hate, they will be invalidated as impermissible content-based discrimination.  But if the codes are more expansive and general, they likely will fail on vagueness and overbreadth grounds.  
e) Wisconsin v. Mitchell [Rehnquist opinion; 1993] 
(1) Court upheld a state law that imposed greater punishments if it could be proved that a victim was chosen b/c of his or her race.  Court emphasized that such penalty enhancements are directed at conduct, not at a speech.  Court said the greater punishment for hate motivated crimes was justified b/c of their harms to society.  
f) Virginia v. Black [O’Connor plurality opinion; 2003]
(1) Court considered a Virginia statute that banned “cross burning w/ an intent to intimidate a person or group of persons” as violating the 1st A.  

(2) Holding: b/c of cross burning’s long history as a signal of impending violence, the state may specially regulate this form of threat, which is most likely to inspire fear of bodily harm.  This falls under Scalia’s first exception in RAV…a content-based distinction is permissible if it directly advances the reason why the category of speech is unprotected. (Cross-burning is so violent that it’s why hate speech/fighting words are deemed almost non-speech categories.) 
5. Defamation (less protected); need to just know the basics
a) Group libel(not protected by the 1st A
(1) Beauharnais v. Illinois [Frankfurter opinion; 1952](good law, but not strong precedent)
(a) Court upheld a state law that prohibited any publication that portrayed “depravity, criminality, unchastity, or lack of virtue of a class of citizens, of any race, color, creed, or religion which exposes such citizens to contempt, derision, or obloquy or which is productive of breach of the peace or riots.” 

(b) Court affirmed the conviction of individuals who urged the Mayor and City Council of Chicago to protect white neighborhoods from “encroachment, harassment, and invasion…by the Negro” and called for “one million self respecting white people in Chicago to unite.” 

(c) Court said just as a state could punish defamation, so may a state “punish the same utterance directed at a defined group.”  

	Type of (/defamation
	Fault required
	Damages recoverable

	Public official or public figure
	Actual malice: (knowledge of falsity or reckless disregard as to truth of falsity)
	Presumed damages under CL rules (and punitive damages where appropriate) if other state law damage requirements are met

	Private person
	
	

	· Matter of public concern
	At least negligence as to statement’s truth or falsity  
	Damages only for proved “actual injury” (if ( proves actual malice, presumed and punitive damages may be available) if other state law damage requirements are met 

	· Matter of private concern
	No fault as to trust or falsity need to be proved
	Presumed damages under CL rules (and punitive damages where appropriate) if other state law damage requirements are met


b) There is an inherent conflict between the need for full disclosure and debate on matters of public interest (protected by the 1st A) and the need to protect personal reputations against injurious falsehoods.  Court has resolved this conflict by creating a constitutional privilege protecting freedom of expression as to certain kinds of defamation. 
c) Public officials: RULE(( can recover for defamation ONLY by proving w/ clear and convincing evidence  the falsity of the statement and actual malice (knowing disregard or reckless disregard of the truth) 

(1) New York Times v. Sullivan [Brennan opinion; 1964]
(a) LB Sullivan, an elected commissioner of Montgomery, Alabama, sued the  NY times and four African American clergymen for an advertisement published in the newspaper.  The ad criticized the way in which police in Montgomery had mistreated civil rights demonstrators.  There is no dispute that the ad contained false statements.  

(b) Opinion:

(i) Brennan argued for open debate and said that “it may well include vehement, caustic, and sometimes unpleasantly sharp attacks on gov’t and public officials.”  The fact that some of the statements were false was not sufficient to deny the speech protection; the Court said that false “statement is inevitable in free debate and it must be protected of the freedoms of expression are to have the “breathing space’ that they ‘need…to survive.’”

(ii) 4 requirements: (1) the ( must be a public official or running for public office; (2) the ( must prove his/her case w/ clear and convincing evidence; (3) the ( must prove actual malice 

d) Public Figures: Times applies to them as well

(1) Curtis Publishing Co. v. Butts and Associated Press v. Walker [Harlan plurality opinion; 1967]

(a) Both of these cases involved (s who didn’t hold public office, but were very prominent in their communities.  Butts involved game-fixing allegations directed at a football coach at a state university who actually was employed by private corp. that administered the school’s athletic programs. Walker involved a former army general accused of leading an angry crowd that obstructed federal marshals who ewer facilitating the enrollment of James Meredith and the desegregation of the U of Mississippi. 

(b) No majority opinion in either case.  But Warren’s view that public figures should adhere to the same rule as public officials is followed today.  Actual malice is required for public figures too. 
(2) Factual question on who is or isn’t a “public figure.” Two ways to become one: 1. General fame or notoriety in the community and pervasive involvement in the affairs of society, 2. or voluntarily injecting himself or be drawn into a particular controversy, thus becoming a public figure for a limited range of issues.  

e) Private Figures, Matters of Public Concern (NY Times doesn’t apply to private individuals, but there are still constitutional limitations here)

(1) A state can allow a ( to recover compensatory damages if there is proof that the statements were false and of negligence by the (.  However, proof of presumed or punitive damages requires proof of actual malice.  

(2) Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc. [Powell plurality opinion; 1985]
(a) This case involved a confidential report prepared by a credit reporting agency for subscribers that falsely swaid that a company had filed a petition for bankruptcy.  

(b) Court said that “not all speech is of equal 1st A importance.  It is speech on ‘matters of public concern’ that is ‘at the heart of the 1st A’s protection.’…In contrast speech on matters of purely private concern is of less 1st A concern.”  

f) Private figures, matters not of public concern

(1) In Dun & Bradstreet, the Court ruled that in this category presumed and punitive damages do not require proof of actual malice.  Justice Powell said that in “light of the reduced constitutional value of speech involving no matters of public concern, we hold that the state interest adequately supports awards of presumed and punitive damages—even absent a showing of actual malice.  The credit report did not involve a matter of public concern b/c it was circulated only to five subscribers, was required to be kept confidential, and was thus of interest only to its “specific business audience.” 

6. Non-Defamation Torts

a) Intentional Infliction of Emotional Distress
(1) The NY Times requirement of a “false statement of fact” made w/ “malice” applies to damage actions by public figures for the tort of IIED for publications that are parodies of the (, even if the publication is “patently offensive” or “outrageous.” Hustler Magazine v. Falwall [Rehnquist opinion; 1988]

7. Sexually Explicit Expression (unprotected)(this is a major topic in 1st A law 
a) Obscenity

(1) Note: If speech is sexually explicit but is not obscene and is not child porn, it is protected

(2) What is obscene is a question of fact for the jury.  
(3) Roth v. US, Alberts v. California  [Brennan opinion; 1957] (old test for obscenity) 
(a) Roth--NY publisher and seller, convicted of mailing obscene ads and an obscene book in violation of a fed statute barring the mailing of “obscenity.” 
(b) Alberts-- was in the mail order business and convicted under a CA statute for “lewdly keeping for sale obscene and indecent books and publishing obscene ads of them.”  

(c) Rule: When an average person applying contemporary community standards feels that the dominant theme of some material, taken as a whole, appeals to prurient interests, the gov’t can, w/out offending the Constitutional guarantees of FOS, regulate the material.  
(d) Majority opinion:
(i) Obscenity has no redeeming social importance or quality and is not in the area of constitutionally protected speech or press.  
(a) Obscenity “is not communication and is, by definition, utterly w/out social value.”  
(ii) Obscene material is material which deals w/ sex in a manner appealing to the prurient interest.  Prurient=”material having a tendency to excite lustful thoughts.” 
(e) Warren concurrence: Gov’t should be able to punish the commercial exploitation of cravings for morbid/shameful material that have a prurient effect 
(f) Douglas/Black dissent: too broad--can’t base it on the recipient’s ideas
(4) Stanley v. Georgia [Marshall; 1969]
(a) A search of a home for bookmaking evidence had uncovered obscene films.  
(b) Court reversed a conviction for knowing “possession of obscene matter,” holding that the 1st A prohibits “making the private possession of obscene material a crime.” 
(c) The biggest issue for the Court was that the state cannot “control a person’s private thoughts” and a private home can’t be invaded.  
(5) Miller v. CA [Burger; 1973] (current test for obscenity) 
(a) Miller conducted a mass mailing campaign to advertise the sale of adult material books; mailings contained descriptive phrases and explicit pictures/drawings depicting men and women in sexual acts; genitals prominently displayed.   Convicted of a misdemeanor in CA for knowingly distributing obscene matter.  

(b) Rule and definition of obscenity:
(i) Whether the average person, applying contemporary community standards, would find that the work, taken as a whole, appeals to the prurient interest (Roth), 

(ii) Whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law, and

(iii) Whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific value. (national standard) 

(iv) Majority opinion: 

(a) Obscenity is unprotected by the 1st A 

(b) No single standard for all 50 states—must come up w/ own community standards.  

(6) Paris Adult Theatre I v. Slaton [Burger opinion; 1973] 
(a) Case to enjoin the showing of two obscene films at two adult theaters; the entrances to the theaters had sings stating that adult films were show, entrants had to be 21 yrs or older, and persons offended by nudity shouldn’t enter.  

(b) Issue: Do states have a right to restrict theaters form showing obscene or pornographic films? Yes.

(c) Rule: States have a legitimate interest in regulating commerce in obscene material and in regulating the exhibition of obscene material in places of public accommodation.  States can regulate the showing of obscene movies even when the showing is already restricted to consenting adults. 
(d) Majority opinion:

(i) The State is permitted to have an interest in the quality of life and the total community environment,  in the tone of commerce in the great city centers, and in public safety (porn can cause crimes against women) 
(e) Brennan, Stewart, and Marshall dissent: best approach is to conclude that the interests of the state in regulating obscenity are not significant enough to justify the substantial damages to constitutional rights that inevitably result from state efforts to bar the distribution of obscene material to consenting adults. 
b) Child Pornography
(1) New York v. Ferber [White; 1982]
(a) Ferber owned a bookstore specializing in sexually oriented products; was convicted under a NY statute for selling films of two young boys masturbating.  The Law said: a person is guilty of promoting a sexual performance by a child when, knowing the character and content thereof, he produces, directs or promotes performance which includes sexual conduct by a child less than 16.  
(b) Rule: child porn is outside of the Miller test for obscenity and is NOT protected speech due to the state’s interest in protecting children.  
(c) Majority opinion:
(i) States have greater leeway in regulating child porn b/c
(a) There is a compelling interest in safeguarding the physical and psychological wellbeing of minors
(b) Child porn is related to the sexual abuse of children and is a permanent record of a child’s participation
(c)  Advertising and selling child porn provides an economic motive 
(d) Value of allowing child porn is little, if at all
(ii) Outside the Miller test:
(a) the trier of fact doesn’t have to find that the material appeals to the prurient interest of the average person; it is not required that sexual conduct portrayed be done so in a patently offensive manner; and the material at issue need not be considered as a whole. 

(d) *Note: Stanley and prohibition on mere possession doesn’t apply to child porn
c) Sexually Explicit, but Non-Obscene Expression
(1) Justice Stevens advocates a lower value approach, but this view hasn’t prevailed
(2) Court has balanced the burden of such speech against the relevant state interests
(3) Nudity Bans
(a) Erzonzik v. Jacksonville [Powell opinion; 1975]
(i) Court sustained a challenge to validity of an ordinance prohibiting drive-in movie theaters w/ screens visible from public streets from showing films containing nudity.  Concededly, the ban applied to nonobscene films—this really bothered the Court.
(ii) City argued that is was protecting citizens against unwilling exposure to materials that may be offensive.  Court rejected this and said that content controls were unconstitutional.  
(iii) City also argued it was protecting minors; Court said arg=too broad 
(iv) City lastly argued traffic regulation; Court said unconstitutional content regulation.  
(v) *Nudity, alone, is not enough to make speech less protected. 
(4) Live Nude Dancing
(a) Schad v. Mount Ephraim [White; 1981]
(i) Store owners selling adult material added coin generated mechanism permitting customers to watch a live, nude dancer perform behind a glass panel.  Law—described permitted uses in the community’s commercial zone and barred all other uses.  
(ii) Court indicated that nude dancing was protected by 1st A.  
(iii) City’s ordinance was unconstitutionally overbroad b/c it prohibited all live entertainment. 
(iv) Total ban on displays of nudity is impermissible. 
(5) Erogenous Zoning
(a) Low value speech?
(i) Young American Mini Theaters [Stevens plurality opinion; 1976]
(a) Law required dispersal of adult theaters—could not be located w/in 1000 ft of any two other regulated uses (bars, etc) or w/in 500 ft of residential area.  Adult theaters were determined by type of movies shown.  (*Note: effect—channeled sexually explicit, but not necessarily obscene materials into limited portions of the city.) 
(b) Majority opinion: (low-value approach)
(i) sexual communication is of lower value than political speech and thus is more susceptible to gov’t regulation 
(ii) Court said: “Even though the1st A protects communication in this area from total suppression, we hold that the State may legitimately use the content of these materials as the basis for placing them in a different classification form other motion pictures.” 
(c) Powell concurrence (balancing approach)
(i) Viewed as an innovative land-use regulation w/ 1st A concerns as incidental 
(b) Secondary effects
(i) Renton v. Playtime Theater [Rehnquist; 1986]
(a) Zoning ordinance regulated the location of adult theaters by concentrating them rather than dispersing them; could not be located w/in 1000 ftt of residential area, church, school, park (effect—exclude such theaters from about 96% of the land in the city) 
(b) Majority:
(i) Ordinance upheld b/c it is proper form of time, place, and manner control
(ii) Court said this was content-neutral, unlike Young, b/c the city’s predominant concerns were with the secondary effects of adult theaters, and not w/ the content of the films themselves. 
(iii) Court found the city’s goals were substantial interests and that there were alternative places for the movie theaters (very limited though) 
(c) Brennan’s dissent: city wasn’t interested in secondary effects, but discriminating against adult theaters; even if the ordinance should be treated as a content-neutral time, place, manner restriction, it was unconstitutional b/c no reasonable alternative avenues of communication and b/c not narrowly tailored to serve a significant gov’t interest. 
d) Indecency and Communications Media
(1) Court has held indecent lang is generally protected, but there are important exceptions (schools, the broadcast media)
(2)  The Broadcast Media

(a) FCC v. Pacifica Foundation [Stevens; 1978]

(i) NY radio station owned by Pacifica broadcast a 12 min monologue called “Filthy Words.” Station advised listeners that it would include sensitive lang. A listener complained to the FCC. 

(ii) Rule: Indecent words not used to express political or social opinions can, in certain situations, be left unprotected by the 1st A and thereby be restricted by the gov’t.

(iii) Court upheld the ability of the FCC to prohibit and punish indecent lang over TV and radio despite it’s not being obscene.  
(iv) Majority opinion

(a) The broadcast media is uniquely pervasive and intrusive into the home.  Court also found the warnings to be insufficient b/c someone could tune in at the middle.  Also, a child who can’t even read could hear and increase their vocab of indecent words. 

(b) Patently offensive speech isn’t entitled to complete constitutional protection. 

(b) The Limits of Pacifica
(i) Court allowed the gov’t to rely on the “captive audience” rationale when applied to the home (whereas shot it down in Cohen). 

(ii) Rowan v. US Post Office Dept. [Burger opinion; 1970]

(a) Court upheld a fed law permitting recipients of a “pandering advertisement” that offered for sale matter which the addressee in his sole discretion believed to be erotic or sexually provocative to requires to be removed from mailing list. 

(b) Weighing the important right to communicate against basic right to be free from sights, sounds, etc. we don’t want( the mailer’s right to communication stops at the mailbox of an unreceptive addressee.  

(iii) Con Ed v. Public Service Comm’n [Powell opinion; 1980] (Court limited Rowan’s “captive audience” rationale)

(a)  Court invalidated an order that prohibited the inclusion in monthly electric bills inserts that discussed controversial issues of public policy. 
(b) Court said even if offends some, they can throw it away 

(iv) Bolger v.  Youngs Drug Products Corp. [Marshall opinion; 1983] (extends Con Ed to sexual speech too) 

(a) Court invalidated a fed law barring the mailing of unsolicited ads for condoms.  

(b) “The 1st A doesn’t permit the gov’t to prohibit speech as intrusive unless the captive audience can’t avoid objectionable speech.”

(c) Parents should regulate the mail for their kids.

(d) *Pacifica distinguished(receipt of mail is less intrusive than are radio and TV broadcasts. 

(c) Total Indecency Bans

(i) Sable Communications v. FCC [White opinion; 1989]

(a) Court declared unconstitutional a fed statute, designed to eliminate the “dial-a-porn” industry; the law prohibited obscene or indecent phone convos. 

(b) Court drew a line: while the law was constitutional in prohibiting obscene speech, it was unconstitutional in prohibiting indecent speech. 

(c) Different from Pacifica(not unaware callers (they chose to call in) 

(ii) Denver Area Educational Telecommunications Consortium [Breyer plurality opinion; 1996]

(a) Involved a challenge by cable programmers and viewers to three provisions of a cable TV consumer protection act that regulate the broadcasting of “patently offensive” sexually oriented material on cable TV.  

(b) Court upheld the first (§10a), but not the second(§10b) or third (§10c) provisions.  

(i) Breyer: §10a, which allowed cable systems to refuse to carry sexually explicit broadcasting, serves an important justification—the need to protect children from exposure to patently offensive sex-related material.  But, §10b was insufficiently narrowly tailored to the gov’t interest in protecting children (less restrictive means available…”V Chips,” etc…make ppl opt out, rather than opt into indecent programming).  And, §10c was unconstitutional b/c 1st A interests of cable operators were weaker w/ respect to public access channels than leased access channels.  

(c) Kennedy and Ginsburg would have struck all 3 down using SS under Sable  (indecent, but not obscene programming is protected speech)

(d) Thomas, Rehnquist, Scalia would have upheld all 3(just restoring a level of discretion owed to cable operations on what they choose to show 

(iii) US v. Playboy Entertainment Group [Kennedy opinion; 2000]

(a) Court, for the first time, struck down under SS a law that regulated but did not ban cable indecency.  It forced cable operators either to fully scramble sexually explicit programming or, if they couldn’t to confine such programming to late-night hours when children were unlikely to view it. 

(b) The law was subjected to SS due its content-based restrictions and its time channeling requirement that significantly restricted cable operator’s speech (even w/out a complete prohibition).   
(d) Sexually explicit speech and the Internet
(i) Reno v. American Civil Liberties Union [Stevens opinion; 1997]
(a) Law made it a fed crime to transmit obscene or indecent material over the Internet in a manner likely to be accessible to a minor.  (can’t transmit to anyone under 18 or make it available to anyone under 18) 

(b) Court declared the prohibition of indecent material over the Internet unconstitutional.  Court distinguished Pacifica(different medium and regulatory agency vs. criminal penalties.  
(c) Court stressed the vagueness of the statue b/c it was content-based  restriction of speech.  The general undefined terms “indecent” and “patently offensive” cover large amounts of nonpornographic material.  

(ii) Ashcroft v. ACLU [Thomas plurality opinion; 2002]

(a) Court rejected the argument that Child Online Protection Act (COPA) was unconstitutional on its face simply b virtue of its use of “community standards” to identify “material that is harmful to minors.”  

(b) “If a publisher chooses to send its material is not a particular community, then it is the publisher’s responsibility to abide by that community’s standards.”  

(c) O’Connor and Breyer felt community should or did mean “national community.”  

(d) Majority on remand found that it didn’t meet the scrutiny b/c there were less restrictive means available than the COPA…like “filters.” Anyone w/ kids could use the filters to protect kids from seeing obscene things and ppl w/out them didn’t need filters.  But, the dissent doesn’t see this as a viable alternative b/c it costs $, depends on willingness of parents and can block valuable material.  
8. Commercial Speech (protected, but subject to greater regulations than other forms of speech) 
a) CS=speech whose dominant theme simply proposes a commercial transaction.   

b) Lone type of speech which has “lower value.”  
c) Virginia Pharmacy Board v. Virginia Citizens Consumer Council [Blackmun opinion; 1976]
(1) Court declared unconstitutional a Virginia law that prohibited pharmacists from advertising the prices of prescription drugs (state was trying to prevent unprofessional pharmacologists in the industry).  

(2) Financial interest of the speaker doesn’t matter. But, while it’s not political speech, it is still comm. of info which is the bedrock of 1st A.  

(3) Blackmun stressed the listener’s interest in the free flow of commercial info; may be greater than hearing political info.  

(4) Dicta: false and deceptive advertising would not be unprotected speech.  

(5) Rule: commercial speech is protected by the 1st A.  
d) Central Hudson Gas v. Public Service Comm’n [Powell opinion; 1980] (test for CS)
(1) Court looked at the constitutionality of a state law prohibiting promotional advertising by an electrical utility.  The state prohibited the utility from advertising b/c of the need for conservation of fuels, but after the shortage was over, the ban was continued.  
(2) Test basically IS: (i) Truthful SC concerning a lawful activity has an informational function and cannot be prohibited unless (ii) a substantial gov’t interest is served by the restriction, (iii) the restriction directly advances that gov’t interest, and (iv) the restriction is no more extensive than necessary to serve that interest. 
(3) Applying the test to the facts: 1. nothing illegal or deceptive, 2. gov’t interest was substantial (energy conservation), 3. directly advanced by the regulation, 4. the restriction was more extensive than necessary and state failed its burden.  

(4) EXAM TIP: this test is the key to most CS questions.  When faced w/ a question restricting truthful CS, be sure to set out the above 4-part test and apply it to the facts. If the restriction fails any part of the test it is unconstitutional. 
e) The “vice exception”: what if the bans deal w/ lawful but harmful CS?
(1) Posadas de Puerto Rico Assocs. v. Tourism Co of Puerto Rico [Rehnquist opinion; 1986]

(a) Court upheld a PR law prohibiting gambling casinos from advertising their facilities to residents of PR.  

(b) Applied Central Hudson: 1. lawful, 2. gov’t interest was reduction of demand for gambling—substantial, 3. directly advanced by the reg—yes, 4. law wasn’t more extensive than necessary.  

(c) B/c they could have totally outlawed gambling, the less intrusive method of regulating advertising was also acceptable. 

(2) Rubin v. Coors Brewing Co. [Thomas opinion; 1995]

(a) Court decisively rejected any notion that there is a “vice exception to the protection of CS.  

(b) Court unanimously invalidated a provision of the fed Alcohol Admin Act that prohibited beer labels from displaying alcohol content.  

(c) Although the gov’t interest in preventing “strength wars” is substantial, the gov’t did not carry its burden of showing that the law advanced this interest in a direct and material way.  
(3) 44 Liquormart, Inc. v. Rhode Island [Stevens plurality opinion; 1996]
(a) A liquor store challenged a RI law prohibiting any advertising of the price of  alcoholic beverages in any manner other than by tags inside liquor stores.

(b) The decision is really fractured, but the holding is agreed on—this is unconstitutional. 
(c) Stevens applied the Central Hudson test and found it violated the 4th part—“no more extensive”—b/c it was clear that other alternatives wouldn’t restrict speech and would be available.  

(d) But, O’Connor applied “a means-end or fit” analysis and said that the means and ends must be “narrowly tailored; didn’t meet that here. 

(4) Greater New Orleans Broadcasting Association v. US [Stevens opinion; 1999]
(a) Court unanimously struck down a 65-year-old fed law banning broadcast advertising of lotteries and casino gambling.  

(b) Stevens applied Central Hudson and also said the gov’t isn’t required to employ the least restrictive means conceivable, but must demonstrate narrow tailoring of the challenge regulation to the asserted interest.  

(c) Court found that the law wasn’t substantially related to achieving the objective of decreasing gambling b/c of the many exceptions to the law (like Native As and state-run lotteries could advertise).  

(5) Lorillard Tobacco Co. v. Reilly [O’Connor opinion; 2001]

(a) Involved a challenge to state tobacco advertising regulations, the Court again applied Central Hudson.  The Mass. law had sought to protect kids from seeing tobacco advertising, and had prohibited outdoor advertising of cigarettes, smokeless tobacco, and cigars w/in 1000 ft of a school or playground, and required that indoor advertising of these products be placed no lower than 5ft.

(b) The cigarettes portion was preempted by a fed law, but the cigar and smokeless tobacco restrictions was found to be unconstitutional by the Court.
(c) Again, the law failed the 4th part of Central Hudson(too overbroad in its restrictions and kids could just look up.

(d) *Referred to Reno v. ACLU and said can’t suppress speech for adults simply b/c of an interest in protecting kids. 

(6) Thomas v. Western States Medical Center [O’Connor opinion; 2002]

(a) Again applied Central Hudson and struck down a law prohibiting advertisement of specially compounded drugs, which need not go through the FDA approval process.   

(b) Failed the 4th part again and the Court found several less restrictive alternatives that the Gov’t didn’t even consider. 

(c) Breyer dissent: felt the Court undervalued the importance of the Gov’t’s interest in protecting the health and safety of the American public. 
C. Forms of Government Restrictions

1. Content-Based vs. Content-Neutral Restrictions

	Content-Based Regulation
	Upheld only if necessary to serve a compelling interest

	Viewpoint Discrimination 
	Probably cannot be upheld

	Content-Neutral Discrimination
	Upheld if it advances an important interest unrelated to the suppression of speech and doesn’t burden substantially more speech than necessary.  


a) Court has frequently declared that the core of the 1st A is that the gov’t cannot regulate speech based on its content.  

b) General Approach to Validity of Restrictions:
(1) When the gov’t acts to limit speech, press, or association, the Court will usually weigh (i) the great importance of these rights in a democratic society, (ii) the nature and scope of the restraint imposed on the individual, (iii) the type and strength of the gov’t interest sought to be served, and (iv) whether the restraint is a narrowly tailored means to achieving that interest. 

c) The requirement that the gov’t be content-neutral in its regulation of speech means that the gov’t must be both viewpoint neutral and subject matter neutral.

(1) Viewpoint neutral: the gov’t cannot regulate speech based on the ideology of the message.  

(2) Subject matter neutral: the gov’t’ cannot regulate speech based on the topic of the speech.  

(3) Police Dept. v. Mosley [Marshall opinion; 1972]

(a) Involved a Chicago disorderly conduct ordinance that prohibited picketing or demonstrations w/in 150 ft of a school building while it was session, except for peaceful picketing in connection w/ a labor dispute.  Mosley frequently picketed a high school, by himself and peacefully, to protest what he perceived as race discrimination by the school.  

(b) Court used EP to analyzing the ordinance (some picketing was treated different than others).  

(c) Unconstitutional b/c impermissible subject-matter restriction.  

(4) Carey v. Brown [Brennan opinion; 1980]

(a) Relied on the EP clause again and found another picketing restriction unconstitutional(involved a peaceful picket outside the mayor’s home advocating racial integration of the schools via busing.
(i) The law said pickets weren’t allowed unless a labor dispute.  

(b) Court found the law impermissibly gave preferred treatment to expression of views on labor disputes but all other expression of views was banned. 

(5) Simon &Schuster, Inc. v. NY State Crime Victims Bd. [O’Connor opinion; 1991]

(a) Involved a challenge to NY’s “Son of Sam” law, enacted to prevent a serial murderer and other criminals from profiting at the expense of their victims from books re: their crimes. (criminals had to pay any proceeds to the Victim’s Board)

(b) This law was found to be presumptively inconsistent w/ the 1st A b/c it imposes a financial burden on speakers b/c of the content of their speech. 

(c) Burson v. Freeman [Blackmun plurality opinion; 1992] (an except to the almost always fatal SS) 

(i) Court upheld a state law prohibiting the solicitations of votes, the display of political posters or signs, and the distribution of political campaign materials w/in 100 ft of the entrance to a polling place.
(ii) The law survives SS b/c it is necessary to serve the compelling interest of allowing citizens to vote freely and to maintain the integrity and reliability of elections. 

(d) Cf. Republican Party of Minnesota v. White [Scalia opinion; 2002]

(i) Court invalidated a provision of the Minnesota code of judicial conduct that stated that a candidate for a judicial office shall not announce his views on disputed legal or political issues. 

(ii) The “announce clause” both prohibits speech on the basis of its content and burdens a category of speech that is at the core of our 1st A freedoms(candidates for public office. 

(iii) Different from Burson? Competing fundamental right of right to vote freely isn’t here and it was above. 1st A rights to speech had to bend above and not here. 

(e) Communicative impact on the audience: (typically viewed as skeptically as direct content restrictions)

(i) Boos v. Berry [O’Connor opinion; 1988]

(a) Court struck down a provision of the DC code prohibiting display w/in 500 ft of a foreign embassy of any sign tending to bring that foreign gov’t into “public disrepute.” 

(b) Content-based b/c entire category of speech was not permitted.

(c) Failed SS b/c not narrowly tailored to any interest in protecting the dignity of foreign diplomatic personnel; less restrictive means were available. 

(6) Court finds that a facial content-based restriction will be found content-neutral if it is motivated by a content-neutral purpose.  
2. Content-Neutral Laws and Symbolic Conduct (less protected) 
a) Critics of public policies seek to express their views through symbolic behavior/conduct rather than words, e.g. by burning a draft card or by burning/mutilating the flag. Court recognizes symbolic conduct as constitutionally protected speech. 

b) US v. O’Brien [Warren opinion; 1968] (test and must memorize!)
(1) Involved individuals that who burned their draft cards to protest the Vietnam War in violation of a fed law, amended in 1965, to make it a crime to “knowingly destroy” or “knowingly mutilate” draft registration certificates. 
(2) O’Brien test for evaluating conduct that communicates under the 1st A (very similar to IS): 
(a) 1. a gov’t regulation is sufficiently justified if it is w/in the constitutional power of the Gov’t; 
(b) 2. if it furthers an important or substantial gov’t interest; 
(c) 3. if the gov’t interest is unrelated to the suppression of free expression; 
(d) 4. if the incidental restriction on 1st A freedoms is no greater than is essential to the furtherance of that interest. 
(3) Court found the test to be met here and upheld his conviction(found several reasons, unrelated to suppression of speech, for the prohibition of draft card destruction (i.e. helps communication w/ draft board, helps emergency mobilization, reminds ppl to notify their draft board of any change in address, etc.) 
(4) *This opinion can be questioned as the motive was clearly to stop draft card burning. 
c) Flag Burning/Desecration (major area where the O’Brien test has been applied)

(1) Street v. NY [Harlan opinion; 1969]

(a) Court overturned a conviction of a flag burner who did it in anger after learning that a Civil Rights Leader was shot.  NY law said it was a crime to publicly mutilate, deface, defile, etc. by words or act on the flag of the US. 

(b) Difficult to tell here if the conviction was for the words he used accompanying the discretion or the action itself.  

(2) Spence v. Washington [1974]

(a) Court found the 1st A allowed someone to tape a peace sign to the flag.  There was an intent to portray a particular message (anti-war) and the surrounding circumstances showed that the message would be understood by others. 

(3) Texas v. Johnson [Brennan opinion; 1989]
(a) During the RNC in 1984, Johnson participated in a political demonstration; he accepted a flag and set it on fire.  

(b) Brennan held the law to be unconstitutional.  Brennan said, unlike O’Brien, the gov’t’s interest was not unrelated to suppression of the message (doesn’t apply b/c not content-neutral symbolic conduct case);  the law’s purpose was to keep the flag from being used to communicate protest or dissent. 

(c) Brennan also stressed this law had problems b/c it didn’t ban all flag destruction, just when it offended others.  

(i) Can’t prohibit expression b/c others might take offense 

(d) Heightened scrutiny was applied and it failed. 

(e) Rehnquist’s dissent: emphasized the importance of the flag as national symbol and maintained that flag burning is not an essential part of any expression of ideas and that same “message” could be said in many other ways.

(4) Aftermath: Congress passed resolutions disagreeing w/the Johnson  ruling and passed Flag Protection Act of 1989.  

(a) US v. Eichman [Brennan opinion; 1990]

(i) Court struck down the 1989 law here. 

(ii) Court found the gov’t interest in preserving the flag as a symbol of nationhood and national unity couldn’t justify it’s infringement on 1st A rights. 

(iii) This law fails just as the one in Johnson b/c it suppresses expression out of concern for its likely communicative impact…can’t do that! 

(b) *Only option is a constitutional amendment prohibiting flag burning. 

3. Government Property and Public Forums  
a) The right to express one’s views in public places is fundamental to a free society; however, it is not absolute and is subject to valid regulation. 
b) Public Forums: certain public prop is so historically associate w/ the exercise of 1st A rights that it cannot be totally closed to protected expression—such as speeches, meetings, parades, and demonstrations. 

(1) Streets and Parks

(a) Massachusetts v. Davis [Holmes; 1895]

(i) Mass. Supreme Judicial Court upheld the conviction of a preacher for speaking on Boston Common w/out a required permit from the mayor.  Holmes said the gov’t is no less allowed to restrict speech on its grounds than a person in a private house would.

(ii) Note: court has not embraced this view

(b) Hague v. Cio [Roberts dictum; 1939] (the origin of right to speak in public forum) 

(i) Privilege to use the streets and parks for communication of views on national questions may be regulated in the interest of all; but it must not be abridged or denied.  (Public has a sort of 1st A easement to access to streets and parks for purposes of speech.) 
(c) Saia v. NY [Douglas opinion; 1948]
(i) Court invalidated a NY ordinance prohibiting the use of amplification devices w/out the permission of the police chief.

(ii) Douglas said it was unconstitutional as a prior restraint on speech w/out any standards.  
(iii) Abuse of noise levels could be restrained via narrower statutes; gov’t can’t just bar all loud speakers just b/c their use may be abused.  

(iv) Frankfurter’s dissent: felt the loud speakers could invade someone else’s privacy and in this case there was no arbitrary discrimination. 
(d) Later cases analogous to Saia emphasizing the danger of abuse or official discretion over speech, and thus the equal-access rather than the guaranteed-access approach.

(i) Staub v. Baxley [1958]

(a) Struck down on its face an ordinance prohibiting the solicitation of membership in dues-paying organizations w/out a permit form city officials, and holding that 1st A freedoms may not be made “contingent upon the uncontrolled will of an official.” 

(e) Cf. Permit requirements for speech in the public forum have been upheld when they contain some objective criteria that curtail the possibility of discrimination against disfavored content. 

(i) Cox v. New Hampshire [Hughes; 1941]

(a) Court upheld an ordinance that required that those wishing to hold a parade or demonstration obtain a permit and that allowed a permit to be denied only if the area already was in use by another group. 

(b)  Court found the gov’t had an important interest in requiring a permit for speech so as to make sure there was only demonstration at a time.  

(c) *this was ok b/c the statute wasn’t administered otherwise than in a fair and non-discriminatory manner.  

(f) Total Medium Bans and the problem of distribution

(i) Schneider v. State [Roberts; 1939]

(a)  Court invalidated the ordinances of four different New Jersey communities forbidding distribution of leaflets. 

(b)   Cities’ central defense was that flat bans were necessary to prevent littering.   Court rejected this arg.  b/c of the less restrictive means of anti-littering laws. 

(c) *important b/c it established that a city must allow speech on its prop even if doing so will impose costs on the city.  Also important, b/c cities can’t argue that you can’t speak in the street b/c you can speak elsewhere.  

(ii) Martin v. Struthers [Black opinion; 1943]

(a) Court invalidated an ordinance prohibiting a medium of communication(the distribution of handbills to residences by ringing doorbells or otherwise summoning residents to the door.

(b) City argued the ordinance was necessary to protect residents form annoyance and crime and was challenged by Jehovah’s witnesses who went door to door.   

(c) But this significant state interest in protecting homeowner’s privacy doesn’t justify a total ban on knocking on doors or ringing the bells to distribute handbills—b/c the city has other effective means, such as having unwilling homeowners post a “No Solicitors” sign.  

(iii) Cf. Kovacs v. Cooper [Reed’s plurality opinion; 1949]

(a) Upheld a New Jersey ordinance designed to regulate loudspeakers emitting raucous noises attached to any vehicle operating or standing upon streets or public streets.  

(b) Reed: an absolute prohibition on loudspeakers would be unconstitutional, but found the ordinance valid b/c it applied only to loudspeakers emitting “loud and raucous noises.” 
(i) Interest in reasonable protection in the homes or businesses from the distracting noises of vehicles equipped w/ such sound amplifying devices justifies the ordinance.

(c) Jackson concurrence: even though he views ordinance as a flat ban on loudspeakers (unlike Reed), thinks that loudspeakers conflict “w/ quiet enjoyment of homes and parks;” thus, concurred in the judgment.  

(iv) City of Ladue v. Gilleo [Stevens opinion; 1994](presumption against total medium bans is still alive

(a) Court unanimously invalidated an ordinance of the city that banned the posting of most signs in order to minimize visual clutter.  

(i) City argued it was a valid “time, place, and manner” restriction b/c there were other modes of comm. 

(ii) Court wasn’t convinced that there were adequate alternatives to this form of comm.

(b) Even though the ordinance and the exemptions were content-neutral, the ordinance banned “too much” speech.

(i) Putting signs on our lawns and windows are an unique and important par t of our expression. (political campaigns) 

(v) Watchtower bible &Tract Society v. Stratton [Stevens opinion; 2002]

(a) Court invalidated a municipal ordinance’s permit requirement for door-to-door proselytizers b/c it inhibited “too much speech.”
(b) Court relies on Schneider and Martin as establishing the historical importance of door-to-door pamphleteering as vehicles for the dissemination of ideas. 

(c) Would possibly have been more tailored had it applied to commercial activities and the solicitation of funds. 

(2) Modern “Time, Place, and Manner” Test
(a) TPM: the ability of gov’t to regulate speech in a public forum in a manner t that minimizes disruption of a public place while still protecting FOS. 

(b) Cox v. Louisiana [Goldberg opinion; 1965]
(i) Court invalidated Cox’s conviction under a law prohibiting the obstruction of the “free, convenient and normal use of any public sidewalk, street, or other passageway by restraining traffic” (in front of a court house)

(ii) While the interest in maintaining public order is important and the Court says it can bend the right for ppl to speak, this law was invalidated b/c it gave too much discretion to the officials (some demonstrations were allowed, even though the law said none were).  

(c) Heffron v. ISKCON [White opinion; 1981] 

(i) Minnesota state fair prohibited sale or distribution of stuff except from booths rented to all applicants in a nondiscriminatory manner on a first come first serve basis. Challenged by ISKON (a religious group). 

(ii) Court found the regulation was content-neutral b/c it applied to all literature and solicitations regardless of the speaker, viewpoint or subject matter and that the 1st A doesn’t guarantee the right to communicate one’s views at all times and places or in any manner desired. 
(iii) STANDARD: reasonable time, place, and manner restrictions(1. justified w/out reference to the content of the regulated speech, 2. they serve a significant gov’t interest, and 3. they leave open ample alternative channels for communication of the info (2-3 is fine). 

(iv) Court accepted the state’s arg that the rule was justified by an important interest: regulating the flow of pedestrian traffic in the fair.

(v) Also, there were other ways for the ISKCONs to reach the audience—get a booth.  
(3) Aesthetics

(a) Court has recognized gov’t aesthetic interests as substantial or significant in a number of cases.

(i) Metromedia Inc. v. San Diego [White plurality opinion; 1981]

(a) SD ordinance regulating billboard displays to eliminate distracting signs and to preserve and improve the appearance of the city.

(b) Court upheld the law in its ban of commercial messages under Central Hudson, but declared it unconstitutional as far as noncommercial messages.  

(i) While the city had substantial goals in attempting to enhance traffic safety and maintain the appearance of the city, these goals didn’t warrant the prohibition on messages w/ 1stA protection. 
(4) Tranquility, Privacy and Repose

(a) Noise Regulations: Ward v. Rock Against Racism  [Kennedy; 1989]

(i) Court rejected a 1st A challenge to NYC’s regulation mandating the use of city-provide sound systems and technicians to control the volume of concerts in Central Park. 

(ii) Narrowly tailored is met=the reg. promotes a substantial gov’t interest that would be achieved less effectively absent the reg.  

(iii) Court found that “so long as the means chosen are not substantially broader than necessary to achieve the gov’t interest, the regulation won’t be invalid simply b/c a court concludes that the gov’t interest could be adequately served by some less-speech-restrictive alternative.”  

(b) Protecting “captive audiences”: Targeted residential picketing

(i) Laws the Court has upheld ordinances as content-neutral are ones that prohibit focused picketing at a person’s home where the laws are completely subject-matter neutral.

(ii) Frisby v. Schultz: [O’Connor opinion; 1988]

(a) Court sustained an ordinance that prohibited picketing “before or about” any residence. 

(b) Law was content-neutral and narrowly tailored to protect ppl’s tranquility and repose in their homes

(c) The 1st A permits the gov’t to prohibit offensive speech as intrusive when the “captive” audience can’t avoid the speech. 

(c) Protecting “captive audiences”: Abortion clinic protests:
(i) Several recent cases(Court upheld restrictions on protests outside abortion clinics as reasonable TPM restrictions.
(ii) Madsen v. Women’s Health Center, Inc. [Rehnquist; 1994]

(a) Court upheld in part and struck down in part a Florida state court injunction that limited the activities of antiabortion protestors on the public streets outside an abortion clinic. (aimed at protecting the privacy and repose of the women going in)
(b) Applied Frisby to find that the “captive audience” of a medical patient is also not allowed to be target picketed. 

(c) 36-ft buffer zone was upheld (no demonstrating there)

(i) But no buffer along the sides or back of clinic 

(d) Upheld the portion restricting high noise levels 

(e) Didn’t uphold the no contact zone of 300 ft—burdened more speech than was necessary

(f) Invalidated the 300 ft zone around he residences for picketing, demonstrating—this goes beyond mere “targeted picketing” and would ban most/all demonstrations in the area

(iii) Schenck v. Pro-Choice Network of Western NY [Rehnquist opinion; 1997]

(a) Court again upheld a court order creating a buffer zone around an abortion clinic, through it invalidated a “floating buffer zone” around individuals using the facility.  

(i) floating buffer zone burdened more speech than was necessary  

(iv) Hill v. Colorado [Stevens opinion; 2000]

(a) Court upheld a stat law that restricted speech activities w/in 100 ft of the entrance to any health care facility.  Court stressed it was a TPM restriction on speech that served the important interest of protecting patients and health care workers. 
(5) Example of a TMP being invalid

(a) US v. Grace [White opinion; 1983]

(i) Court declared unconstitutional a broad restriction of speech on the public sidewalks surrounding the Court’s building.  This was not a reasonable TMP b/c a total ban on all speech was unnecessary to preserve order and prevent disruption of the Court’s proceedings. 

(6) ** EXAM TIP: in each TPM restriction case, the Court has to assess whether the regulation serves an important interest and whether it leaves open adequate alterative places for expression. 

c) Libraries
(1) Brown v. Louisiana [Fortas plurality opinion; 1966]
(a) Court reversed the conviction of a group of African Americans who had conducted a silent sit-in as a protest at a racially segregated public library.  
(b) Opinion stressed that the 1st A protected the right in a peaceable manner to protest by silent presence in a place where the protestant has every right to be  
d)  Jails

(1) Adderley v. Florida [Black opinion; 1966]
(a) Court upheld the convictions of 32 students at Florida A & M for trespass w/ a malicious and mischievous intent upon the premises of a county jail.  (they were protesting the arrest of other students and at some point were blocking access to jail)
(b) 1st A doesn’t prevent the State from controlling the use of its public property for its own lawful nondiscriminatory purpose.  

(c) Dissent: stressed the importance of a jail for public protest (like an executive mansion, etc.).  
e) Public Schools

(1) Restrictions of expression w/in schools is counter to FOS.  Courts tend to defer to the expertise of school officials and their need to make decisions about education and how to preserve discipline and order w/in the schools.
(2) Grayned v. Rockford [Marshall opinion; 1972]

(a) Court sustained an ordinance barring a demonstration near a school.  Grayned had participated in a demonstration in front of a high school protesting black underrepresentation in activities at the school.  
(b) Marshall said the crucial question was whether the manner of expression is basically incompatible w/ the normal activity of a particular place at a particular time.  Here, the restraint was appropriate in a school environment. (schools can’t tolerate boisterous demonstrations) 

f) Buses, Theaters, and Military Bases 
(1) Public Transportation

(a) Lehman v. Shaker Heights [Blackmun plurality opinion; 1974]
(i) Court upheld a city rule against political advertising on city-owned buses. City allowed commercial advertising on the buses.  A candidate for state assembly who sought unsuccessfully to buy space for campaign advertisements challenged the rule. 

(ii) Plurality found that a city transit system has discretion to make reasonable choices concerning the type of advertising on its vehicles.  (not a public forum so can be regulated)

(iii) Standard: reasonableness 

(2) Municipal Theaters 

(a) Southeastern Promotions, Ltd. v. Conrad [Blackmun opinion; 1975]

(i) Court found that the challenger’s 1st A rights were violated when municipal board managing city theaters refused permission to present the controversial rock musical—Hair.  

(ii) Refusal constituted a prior restraint imposed w/out affording the rigorous procedural safeguards required.  

(iii) Municipal theaters were public forums designed for and dedicated to expressive activities. (might have been ok to put a time, place, and manner restriction on it to only allow adults in or something, but couldn’t totally ban it.) 

(iv) Court forbids a state to enforce certain exclusions from a forum generally open to the public even if it was not required to create the forum in the first place. 

(3) Military Bases

(a) Greer v. Spock  [Stewart opinion; 1976] 

(i) Court upheld two regulations that barred political activities on the military base.  (1) prohibition on speeches and demonstrations of partisan political nature, (2) the distribution of it w/out prior approval of the base commander. 

(ii) Rule: selective access doesn’t transform gov’t property into a public forum.  “the business of a base is to train soldiers, not to provide a public forum.” 
(b) US v. Albertini [O’Connor; 1985] (reaffirmed Court’s view of the special nature of military bases) 
(i) Upheld the exclusion of an individual from Hickam Air Force Base. He sought to enter the base to engage in peaceful expressive activity during Hickam’s annual open house, when the general public was allowed to enter.
(ii) O’Connor said it wasn’t a public forum merely b/c the public was allowed in that day. 

g) Traditional, Designated, and Nonpublic Forums 
(1) Mailboxes
(a) US Postal Service v. Council of Greenburgh Civic Assocs [Rehnquist opinion; 1981] 

(i) the Court rejected a 1st A challenge to a fed law, the prohibited the deposit of unstamped mailable matter in home letter boxes approved by the Poster Service.
(ii) Mailbox is not traditionally a public forum. (Prop owned or controlled by the gov’t which is not a public forum may be subject to a prohibition of speech, leafleting, picketing, or other forms of communication w/out violating the 1st A so long as the gov’t acts reasonably in imposing such regulations and the prohibition is content neutral. )

(iii) Public prop which is not by tradition or designation a forum for public communications is governed by different standards( in addition to time, place, and manner regulations, the state may reserve the forum for its intended purposes, communicative or otherwise, as long as the reg on speech is reasonable and not an effort to suppress expression.

(2) Teacher’s mailboxes
(a) Perry Education Assn. v. Perry Local Educator’s Assn.  [White opinion; 1983]

(i) Court upheld a provision of a collective bargaining K allowing access for the incumbent union to interschool mail system and teacher mail boxes.  (non-public forum=internal mail) 

(ii) Not view-point discrimination, but basing the access policy on status. 

(3) Charitable campaigns in fed offices 
(a) Cornelius v. NAACP Legal Defense and Ed. Fund [O’Connor plurality opinion; 1985]

(i) Court upheld the exclusion of political and advocacy groups from the Combined Fed Campaign, an annual charitable fundraising drive conducted in fed offices during work hours mainly through the voluntary efforts of fed employees.

(ii) This is still a nonpublic forum and the gov’t decision to restrict access to it, need only be reasonable 

(4) Post Office Sidewalks 
(a) US v. Kokinda [O’Connor’s plurality opinion; 1990]

(i) Although streets and sidewalks are usually public forums on which speech restriction demand a strong justification the use of an area that seems to be a sidewalk does not necessarily assure the most careful scrutiny. 
(ii) It is reasonable to restrict access to solicitors b/c solicitation is inherently disruptive of the postal service’s business. 

(5) Airport Terminal 
(a) ISKCON v. Lee and Lee v. ISKCON [Rehnquist opinion; 1992] 

(i) Court upheld a ban on the solicitation of $ in a public airport terminal, but struck down a ban on the sale or distribution of literature.  

(ii) Airport terminals are non-public forums. Their main purpose is for commercial transactions and flying.  They upheld or struck down the bans based on how much they impeded the activity of airports. 

(6) Public Libraries
(a) US v. American Library Assoc. [Rehnquist opinion; 2003]

(i) Court by upheld the Children’s Internet Protection Act under which a public library receiving federal subsidies is required to install filtering software blocking Internet access to obscenity, child porn, or indecent material harmful to minors.  (library already had discretion of what is in the library, regulating the internet was just an extension.) 

(ii) Public forum principles are out of place here b/c internet access tin public libraries is neither a “traditional” nor a “designated” public forum. 

D. Public Schools 
1. Recently, Court has been less protective of speech in schools/more deferential to school authorities. 

a) Tinker v. Des Moines Independent Community School District [Fortas opinion; 1969] 
(1) Court held a public school could not discipline two high school students and one junior high student for wearing black armbands to school to publicize their objections to the Vietnam War.  In accordance w/ a school policy adopted two days earlier in anticipation of such a protest, the students were suspended (before the fact prohibition).  

(2) Clearly symbolic expression or expressive conduct case.  No message written on it and no actual speech.  (not quite the same analysis as O’Brien due to the timing of the cases) 

(3) Court said that “in our system, state-operated schools may not be enclaves of totalitarianism. School officials do not possess absolute authority over their students…Students are possessed of fundamental rights which the State must respect.” 

(4) Court emphasized that the armbands were a silent protest that didn’t interfere with school and that those wearing the armbands were singled out as compared to others who were protesting too. 

(5) Balancing question: concern for the fact that this is happening on campus and there may be significantly disruptive effects; and on the other side free speech protection…Court says that students and teachers don’t “shed their constitutional rights to freedom of speech or expression” at the school door. But Black’s dissent says this does disrupt class work, etc. 

b) Board of Education v. Pico [Brennan plurality opinion; 1982]

(1) Court confronted the problem of school authorities’ removal of library books deemed by a conservative parents’ organization to be “objectionable” or “improper.” 

(2) The school board doesn’t have absolute discretion but does have a substantial interest in which books are provided. 

(3) Wasn’t an intrusion into mandatory course work but optional books in the library. Court said that the “1st Amendment rights of students may be directly and sharply implicated by the removal of the books from the shelves of a school library.” Further, the 1st A protects a right to receive info and that the “special characteristics of the school library make that environment especially appropriate for the recognition of the 1st A rights of students.” 
(4) Viewpoint discrimination: what about banning just “fifthly” books? That would be constitutional.  The problem was here that the books “were anti-Semitic, anti-Christian, anti-American, etc” and that’s why they were banned. 

(5) Court had to look whether this was ideologically or pedagogically motivated…remanded the case to decide this.  

(6) Rehnquist dissent: more deference to the state b/c educators are engaged in imparting social values… These books are included elsewhere, just not included in the school library.  Also, thinks the right to receive info in an elementary or secondary educational institution goes against the traditional views of inculcative education.  
c) Bethel School District No. 403 v. Fraser [Burger opinion; 1986]

(1) Court upheld the punishment of suspension of a student for a political speech given at a school assembly,  that was filled w/ sexual innuendo.  

(2) Court emphasized the need for judicial deference to educational institutions.  

(a) Court distinguished Tinker in that it had involved political speech, whereas the expression here was purely sexual (the candidacy was more of a joke than reality).  “It is a highly appropriate function of public school education to prohibit the use of vulgar and offensive terms in public discourse.  A high school assembly or classroom is no place for a sexually explicit monologue and it was perfectly appropriate for the school to disassociate itself w/ this speech.” 

(b) Context is important here b/c it was a mandatory assembly. 
(c) Brennan suggests that even if this same speech was taken out of the context of the assembly it would have been protected.  
d) Hazelwood School District v. Kuhlmeier [White opinion; 1988]

(1) A school newspaper produced as part of a journalism class was going to publish, with the approval of its faculty advisor, stories about three students’ experience w/ pregnancy and about the impact of divorce on students.  The principal decided to publish the paper w/out these stories b/c the articles on pregnancy discussed sexual activity and birth control in a manner that was inappropriate for some of the younger students at the school and that parents should be able to respond about the divorce claim.

(2) Quoted Bethel, “the 1st A rights of students in the public schools ‘are not automatically coextensive w/ the rights of adults in other settings.’” 

(3) The school newspaper=nonpublic forum and that as a result “school officials were entitled to regulate the content of the school newspaper in any reasonable manner” under RBT. 

(4) Brennan dissent: students shouldn’t be censored 
(5) This can be seen as a limited decision concerning the ability of schools to regulate expression that occurs as a part of official curricular activities (the school journalism class) or it can be seen as too deferential in that normally an area of prior restraint of a school newspaper would warrant SS and only RBT was applied here. 
2. Impermissible Forms of Speech-Restrictive Law
a) Court sometimes allows regulations to be challenged “on their face” if they are “overbroad” or “vague.” Why? The very existence of such regulations may “chill” the exercise of 1st A rights.

b) Overbreadth

(1) Laws that regulate “a substantial amount of constitutionally protected” expression or association (as well as speech or conduct that is not constituently protected).  
(2) Overbreadth analysis does not reach the question of whether the challenger’s speech is constitutionally protected; instead it strikes down the statute entirely, b/c it might be applied to others not before the Court whose activities are constitutionally protected.  When invalidated for Overbreadth, a law is not narrowed, but rather becomes wholly unenforceable.  
(3) *Remember this an exception to the normal rules of standing b/c challengers aren’t normally allowed to raise the rights of third parties.  Court assumes that an overbroad law’s very existence may cause others not before the court to refrain from constitutionally protected speech or expression.  An overbreadth ruling is designed to remove that deterrent effect on the speech of those third parties. 
(4) Limits: requirement of “substantial” overbreadth
(a) Broadrick v. Oklahoma [White opinion; 1973]
(i) Court upheld the constitutionality of an Oklahoma law that prohibited political activities by gov’t employees.  The challengers argued that the law was overbroad b/c it prohibited constitutionally protected activity such as the wearing of political buttons or the displaying of bumper stickers.  Court acknowledged some overbreadth, but upheld the law b/c it was “not substantially overbroad.”  The law should not be declared unconstitutional on its face b/c it was not substantially overbroad, but particular applications of the law could be declared unconstitutional in future cases.  
(ii) There must be a realistic danger that the statute itself will significantly compromise recognized 1st A protections of parties not before the Court for it to be facially challenged on overbreadth grounds. 
(b) New York v. Ferber [1982]
(i) Court upheld a state law prohibiting child porn, although it acknowledged that the statute could be applied to material w/ serious literary, scientific, or educational value.
(ii) Court said that the law was constitutional b/c these applications of the statute would not ‘’amount to more than a tiny fraction of the materials w/in the statute’s reach.”
(iii) These applications thus could be dealt w/ on a case-by-case basis if prosecutions arose, rather than by declaring the entire law unconstitutional.
(c)   In contrast, Ashcroft v. Free Speech Coalition [Kennedy opinion; 2002]
(i) Court found that the Child Pornography Prevention Act of 996 (CPPA) was unconstitutional for substantial overbreadth.  Here, porn that only involved virtual children was prohibited as “visual depiction” that “appears to be” or “conveys the impression” of a minor engaging in sexually explicit conduct.  
(ii)  Gov’t argued that protected speech may be banned as a means to ban unprotected speech. “This analysis turns the 1st A upside down.  Gov’t may not suppress lawful speech as the means to suppress unlawful speech. Protected speech does not become unprotected merely b/c it resembles the latter.”  
(d) Virginia v. Hicks [Scalia opinion; 2003]
(i) Court rejected a 1st A challenge to a public housing development’s policy controlling entry to its premises.  Aimed at social order and crime control, the policy authorized the Richmond police to serve notice on any person lacking a “legitimate social or business purpose” for being on the premises and to arrest for trespassing any person who returned after having so been notified.  
(ii) Held: “Hicks has not shown, based on the record in this case, that the housing authority’s trespass policy as a whole prohibits a ‘substantial’ amount of protected speech in relation to its many legit applications. Rarely if ever will an overbreadth challenge succeed against a law or regulation that is not specifically addressed to speech or to conduct necessarily associated w/ speech (such as picketing or demonstrating).”  

c) Vagueness 

(1) These two concepts are closely related; laws often are challenged under both of these doctrines simultaneously.  Both involve facial challenges to laws.  They overlap, but aren’t identical!
(2) Rule: A law will be void on its face for vagueness if persons “of common intelligence must necessarily guess at its meaning and differ as to its application.”

(3) Coates v. Cincinnati [Stewart opinion; 1971] (example of both overbroad and vague) 
(a) Court declared unconstitutional an ordinance that made it a criminal offense for “three or more persons to assemble…on any of the sidewalks…and there conduct themselves in a manner annoying to persons passing by.”  Court said that the law “is unconstitutionally vague b/c it subjects the exercise of the right of assembly to an unascertainable standard, and unconstitutionally broad b/c it authorizes the punishment of constitutionally protected conduct.”  
(b) The law was vague b/c “conduct that annoys some people doesn’t annoy others” and ppl would have to guess what behavior would be punished.  
(c) The law was overbroad b/c political demonstrations would have prohibited if spectators found them annoying.  
(4) National Endowment for the Arts v. Finley [O’Connor opinion; 1998]
(a) Court unanimously upheld against facial challenge a 1990 amendment to the statutes authorizing arts grants by the NEA that required the Chairperson of the NEA to ensure that “artistic excellence and artistic merit are the criteria by which grant applications are judged, taking into consideration general standard of decency and respect of the diverse beliefs and values of the American public.”
(b) “The terms of the NEA provision are undeniably opaque, and if they appeared in a criminal statute or regulatory scheme, they could raise substantial vagueness concerns.  It is unlikely, however, that speakers will be compelled to steer too far clear of any ‘forbidden area’ in the context of grants of this nature. When the Gov’t is acting as patron rather than as sovereign, the consequences of imprecision are not constitutionally severe.” 
E. Freedom of Association 
1. FOA is a fundamental right protected by the 1st A.  It is integral to the speech and assembly protected by the 1st A and is an inseparable aspect of the “liberty” assured by the Due Process Clause of the 14th A. 
2. Compelled Disclosure of Membership
a) Court has held the gov’t may compel disclosure of membership, where disclosure will chill association, only if it meets SS.  
b) NAACP v. Alabama [Harlan opinion; 1958]
(1) Court declared unconstitutional a law which required t hat out-of-state corps meet certain disclosure requirements.  In connection w/ this law, Al. required that the NAACP disclose its membership.

(2) Court found didn’t meet SS b/c of the chilling factor of infringement on the right to associate.
c) Shelton v. Tucker [Stewart opinion; 1960]
(1) Court held unconstitutional a state law that required that all teachers disclose their group memberships on an annual basis.  Court again stressed the impact of such disclosures in chilling constitutionally protected association.  “To compel a teacher to disclose his every associational tie is to impair that teacher’s right of free assoc.” 

(2) Court recognized the state’s important interest of retaining competent teachers, but felt it could be done with more narrowly tailored means (no requirements that the info be kept confidential, etc.) 
d) Gibson v. Florida Legislative Investigation Comm. [Goldberg opinion; 1963]
(1) Pursuant to a court order, a Florida State Legislative Committee sought to compel an NAACP official to bring membership lists to an investigative hearing.

(2) There was insufficient evidence to prove a relationship between Communists and the NAACP.  Court finds it’s ok to go after Communists, but not here.  (prob. wouldn’t be ok today) 

(3) Gov’t failed to show “convincingly a substantial relation between the info sought and a subject of overriding and compelling state interest.” 
3. Restrictions on Organizational Activity
a) Litigation
(1) NAACP v. Button [Brennan opinion; 1963]
(a) Court declared unconstitutional a Virginia law that prohibited attys from soliciting prospective clients that had been used against the NAACP for informing individuals of their rights and referring them to lawyers.  

(b) This holding doesn’t mean that states can’t regulate lawyer-related behavior (b/c they do), but here there’s a relaxation b/c it’s public interest litigation. 
b) Boycotts

(1) NAACP v. Claiborne Hardware Co. [Stevens opinion; 1982]

(a) NAACP boycott of white merchants by black citizens in Claiborne County, Mississippi.  

(b) Court found the nonviolent elements of the boycott were protected as political expression and so any damages imposed by the State couldn’t include compensation for nonviolent, protected activity.  
(2) International Longshoremen’s Ass’n v. Allied International [1982]

(a) Court rejects the 1st A claim by a union that refused to unload cargoes shipped form the Soviet Union, as a protest against the Soviet invasion of Afghanistan b/c this was more of a labor dispute than a political boycott.  
4. Right Not to Associate
a) Abood v. Detroit Bd. of Education [Stewart opinion; 1977]
(1) Public sector employees were subject to an agency shop agreement adopted by a school board and a union pursuant to state law.  Agreement provided that nonunion employees were required to pay a service fee equal to union dues.  Dissenting employees argued against having to pay fees for (1) “collective bargaining in the public sector” and (2) “ideological union expenditures not directly related to collective bargaining.” 

(2) Court rejected the first challenge, but sustained the second b/c it forced the employees to associate by supporting ideological views differing from their own.    
b) U of Wisconsin v. Southworth  [Kennedy opinion; 2000]
(1) Should students at a public university have an Abood  right to a rebate of the amount of their compulsory student activities fee used to finance student organizations engaging in political or ideological speech to which they object? Court held no. 

(2) Distinguished Abood and Keller b/c it’s not for the Court to say what is germane to university speech.  So, this is ok as long as the university doesn’t play favorites w/ the $.
c) FOA Generally does not protect Discrimination

(1) Court has held that the compelling interest in stopping discrimination justifies interfering w/ such associational freedoms.  Court has indicted that FOA would protect a right to discriminate only if it is intimate association or where the discrimination is integral to express activity.  
(2) Roberts v. US Jaycees [Brennan opinion; 1984]
(a) The Jaycees, a national organization of young men between ages 18 and 35, challenged the Minnesota Human Rights Act, which prohibited private discrimination based on characteristics such as race and sex.  Jaycees claimed that FOA protected their right to exclude women.  

(b) Court held the FOA was not absolute and Court found no evidence that requiring them to include women would undermine its expressive activities. 

d) Boy Scouts of America v. Dale [Rehnquist opinion; 2000] (5-4 decision)
(1) Court held that FOA protects the right of the Boy Scouts to exclude gays in violation of a state’s antidiscrimination statute. Dale was a lifelong Scout who had reached the rank of Eagle Scout and had become an assistant scoutmaster.  The scouts found out he was gay and then excluded them from their activities.  

(2) Boy Scouts couldn’t claim to be an “intimate association” (an exception named under Jaycees); so their central arg was that they had an expressive message that was antigay and that forcing them to include homosexuals undermined this communicative goal.  

(a) Rehnquist noted that it wasn’t ever express that the Scouts were antigay, but he was willing to find for their interpretation of “morally straight” requirements. 

(3) Holding can be seen as protective of FOA(don’t have to accept those you don’t want, but the dissenting justices found it opened the door to discrimination.  
III. Religion Clauses

A. Overview
	
	Establishment Clause 
	Free Exercise Clause

	Purpose
	To bar gov’t sponsorship or endorsement of religion, gov’t financial support of religion, and active gov’t involvement in religious activities. 
	To bar gov’t from singling out religion for adverse treatment and to bar gov’t from hindering a particular religion. 

	Test
	To be valid a statute or gov’t action must:

(i) have a secular purpose,
(ii) have a principal effect that neither advances nor inhibits religion; and

(iii) not foster excessive gov’t entanglement w/ religion 

(Lemon test)
	To be valid a statute or gov’t action must: 

(i) not compel anyone to adopt a particular belief; or

(ii) not specifically target religious conduct (action or inaction).  


1. Applied to states under the 14th A. 

2. For the most part these two clauses are complimentary(both protect freedom of religious belief and actions.  Yet, often a tension between the two.  Example: if gov’t pays for and provides ministers for those in the armed services, it arguably is establishing religion; but if refuses to do so on these grounds, it arguably is denying free exercise of religion.    
3. Standard of review: SS(Sherbert v. Verner 
4. Definition of religion:

a) US v. Seeger [Clark opinion; 1965]

(1) Court construed a provision of the Universal Military Training and Selective Service Act which exempted for combat training and service in the armed forces those individuals “who by reason of their religious training and belief are conscientiously opposed to participation in war in any form.” An individual who sought a religious exemption from the draft, but denied any belief in a Supreme Being.  
(2) Court defined the test of belief as “sincere and meaningful” and “occupies a place in the life of its possessor parallel to that filled by the orthodox belief in God of one who clearly qualifies for the exemption”  

b) Welsh v. US [Justice Black plurality opinion; 1970]

(1) A person sought an exemption from the draft on religious grounds.  Welsh actually crossed out the words “religious training” on his form.  

(2) Court said the situation was indistinguishable from Seeger.  “Both strongly believed that killing in war was unethical, wrong, and immoral.  

(3) Question is do these beliefs function as a religion.  The belief in God is characteristic of most religions, but is not a prereq for religion.  

c) Gillette v. US [Marshall opinion; 1971]

(1) Court held that the free exercise clause did not required that individuals who objected to a particular war on religious grounds be given an exemption from the draft.  Court said that the draft laws that did not create a religious exemption for those opposed to particular wars “are strictly justified by substantial gov’t interests.” 
5. Limits of judicial inquiry into religious content
a) The Judiciary can determine only if “religious beliefs” are sincerely held views, not whether they are true or false.
b) US v. Ballard [Douglas opinion; 1944]

(1) Leaders of the “I Am” religion were indicted for mail fraud b/c they asked ppl to send them donations in exchange for offering to cure them of diseases. 

(2) Court held that a jury could only be asked to decide if the (s sincerely held their beliefs as religious ones, not whether or not the (s actually had curative powers.  

(3) *Problem of course is that there is no measure of “sincerity.” 
B. The Free Exercise of Religion

1. Torcasco v. Watkins [1961]

a) Involved a challenge to Maryland’s refusal to allow a man to be a notary public b/c he could not declare his belief in God. 

b) Court stressed that the Framers sought to “put ppl securely beyond the reach of religious test oaths.”  This unconstitutionally invading the challenger’s freedom of belief and religion. 

2. McDaniel v. Paty [Burger plurality opinion; 1978]

a) Court declared unconstitutional a state law that prevented Ministers of the gospel, or priest of any denomination whatever from serving as delegates to the state constitutional convention. Court emphasized that the law infringed on free exercise of religion: Individuals had to choose between being a member of the clergy or holding gov’t office.   

b) The Establishment Clause “is a shield against any attempt by the gov’t to inhibit religion as it has done here.”  
3. Laws Discrimination Against Religion
a) Cf. to Smith: Church of the Lukumi Babalu Aye v. City of Hialeah (exception but holding stands) [Kennedy; 1993]
(1) The city of Hialeah passed ordinances forbidding the sacrifice of animals in religious ceremonies after the Santerias announced plans to establish a house of worship, a school, a cultural center, and a museum in Hialeah. The Santeria religion includes animal sacrifice and members challenged the ordinances on 1st A FOR grounds. 

(2) Rule: A law that burdens FOR and is not generally applicable to all must be narrowly drawn to achieve an important and compelling gov’t objective. 

(3) Law was unconstitutional under the Smith test and applied SS. This law was not neutral b/c its clear objective was to prohibit a religious practice.  The law allowed other religions to kill animals (Jewish) and nonreligious purposes were ok too. 

(4) Law was not of general applicability b/c the purported interest of protecting against animal cruelty isn’t applied across the board, since many other animal killings are fine. 

(5) Didn’t meet SS b/c the gov’t could achieve the goals of safe and sanitary disposal of animal remains w/out targeting the Santeria religion. 

(6) Scalia opinion: the purpose behind the law shouldn’t be relevant in determining if is neutral and of general applicability.  

(7) *the law is that a neutral law of general applicability only has to meet RBT, but laws that are directed at religious practices have to meet SS. 
b) Larson v. Valente [Brennan opinion; 1982]

(1) Court struck down a Minnesota law imposing registration and reporting requirements for charitable solicitations and excepting some, but not all, religious organizations from the law.  The requirements applied only to religious organizations that solicit more than 50% of their funds from nonmembers. 

(2) Court found this violated the Establishment Clause b/c it preferred some religions over others. The law was challenged by the Unification Church saying it favored traditional over nontraditional religions.

(3) Court applied SS and found the law was not closely tailored to any gov’t interest in preventing fraudulent or abusive solicitation practices. 

(4) *Looked behind the facially neutral purpose in both of these cases (Lukumi and here) 
c) Locke v. Davey [Rehnquist opinion; 2004]
(1) A college student sued the governor and state officials after the state withheld scholarship aid for his pursuit of a theology degree.

(2) Rule: A state doesn’t violate the Free Exercise Clause by refusing to fund a student pursuing a degree in devotional theology. 

(3) Different from Lukumi b/c didn’t impose any sanctions on religious followers, just chose not to fund a distinct category of instruction. 
(4) Scalia dissent: the state has created a public benefit and specifically carved out an exception that students wanting to study theology can’t use the scholarship.  
4. Neutral Laws Adversely Affecting Religion
a) Reynolds v. US [Waite opinion; 1878]

(1) Court upheld application of a fed law criminalizing bigamy against a Mormon claiming polygamy was his religious duty.

(2) Distinguished between beliefs and actions: Congress can regulate actions which are in violation of social duties or subversive good order.

(3) To allow practices b/c of a religious belief would permit professed doctrines of religious belief superior to the law of the land, and in effect to permit every citizen to become a law unto himself. 

b) Cantwell v. Connecticut [Roberts opinion; 1940]

(1) Modified Reynolds’ belief/action distinction suggesting that religious conduct was not wholly outside the protection of free exercise clause, even if it was subject to greater regulation that belief. 
(2) Free exercise embraces two concepts: freedom to believe and freedom to act.  The first is absolute, but in the nature of things, the second cannot be.  In every case the power to regulate must be so exercised as not, in attaining a permissible end, unduly infringe the protected freedom.

c) But, Court continued to uphold regulations of conduct that adversely affected religious followers:

(1) Prince v. Massachusetts [1944]:  Upheld a law making it a crime for a child under 18 to sell any newspapers, periodicals or merchandise in public places even as applied to a child of Jehovah’s Witnesses, whose faith viewed it as a religious duty to perform such work. 
(2) Braunfeld v. Brown [Warren plurality opinion; 1961]

(a) Court rejected a free exercise challenge to a Pennsylvania Sunday closing law. (s were Orthodox Jews whose religion required them to close their stores on Saturday; they alleged the law would place them at a severe competitive disadvantage.  

(b) Plurality opinion: Warren rejected challenge b/c unlike the freedom to hold religious beliefs and opinions, the freedom to act, even when the action is in accord w/ one’s religious convictions, is not totally free from legislative restrictions.  This law didn’t make criminal the holding of any religious belief or opinion, it just made the practice of their religious beliefs more expensive.  This doesn’t warrant heightened scrutiny. 

(c) Brennan’s dissent: this is forcing the individual to choose between his business and his religion. 
d) Sherbert v. Verner [Brennan opinion; 1963]
(1) Seventh-Day Adventist was discharged by her empoyer b/c she wouldn’t work on Saturday (her Sabbath); her claim for South Carolina was denied.  

(2) For the denial of benefits to stand, it must be either b/c her disqualification as a beneficiary represents no infringement by the state of her constitutional rights of free exercise or b/c any incidental burden on the free exercise of appellant’s religion may be justified by a compelling state interest in the regulation for a subject w/in the State’s constitutional power to regulate. 
(3) Burden on free exercise? Yes.  Her declared ineligibility for benefits derives solely from the practice of her religion and there is pressure on her to forego that practice. 

(4) Compelling state interest? No. No proof that ppl are lying about having Saturday Sabbaths and therefore diluting the unemployment compensation fund.  

(a) Narrow tailoring: State needs to show this is the best option and can’t

(5) **Differences between here and Braunfeld: here, economic burdens on religion were deemed sufficient to rigger SS, which in Braunfeld, Court rejects such financial concerns as a basis for a free exercise clause challenge.  

e) For the next 27 years, the Court usually purported to apply SS to religion clause claims but, nonetheless, generally sided w/ the gov’t when individuals claimed that laws infringed their free exercise. Sometimes, the Court didn’t use SS lang, but instead spoke of the need for an “overriding” gov’t purpose to justify infringing religion.  Court rejected the free exercise claimo f an Orthodox Jewish military doctor who wished tow ear a yarmulke while on duty even though it was prohibited by military dress regs (Goldman v. Weinberger), the Court rejected free exercise clause challenges to laws requiring payment of the minimum wage, payment of Social Security taxes (US v. Lee), and prohibiting racial discrimination (Bob Jones University v. US).  There were actually only two areas during this time where the court upheld free exercise clause challenges: to compulsory school attendance laws by Amish parents, and to the denial of benefits to those who quit their jobs for religious reasons.  

f) Compulsory Education Laws

(1) Wisconsin v. Yoder [Burger opinion; 1972]

(a) Yoder (Amish) was convicted and fined $5 for refusing to send his 15-year-old daughter to school after she had completed the 8th grade in violation of Wisconsin’s requirement of school attendance until 16.
(b) Court overturned the conviction and held that free exercise of religion required that Amish parents be granted an exemption from compulsory school laws. 

(c) A state’s interest in universal education must be SS when it impinges on fundamental rights and interest such as the right of free exercise. 

(d) The Amish beliefs against secondary education is sincerely rooted in their beliefs. 

g) Employment Division, Dept. of Human Resources v. Smith [Scalia opinion; 1990]
(1) Court expressly changed the law of the free exercise clause. 

(2) Court said that a law prohibiting consumption of peyote, a hallucinogenic substance, didn’t violate the free exercise clause even though such use was required by some Native American religions.  The law applied to everyone in the state and did not punish conduct solely b/c it was religiously motivated. 

(3) Scalia said that the Court has never held that an individual’s religious beliefs excuse him from compliance w/ an otherwise valid law prohibiting conduct that the State is free to regulate. Also said that the Sherbert line of cases applied only in the context of the denial of unemployment benefits; it did nto create a basis for an exemption form criminal laws.  

(4) NO SS when neutral laws of general applicability that burden religion. 

(5) Court held that the free exercise clause cannot be used to challenge a neutral law of general applicability.  In other words, no matter how much a law burdens religious practices, it is constitutional under Smith so long as it does not single out religious behavior for punishment and was not motivated by a desire to interfere w/ religion.
(6) O’Connor and Blackmun argued that free exercise is a fundamental right and should be subjected to SS.   
C. Establishment Clause

1. Enshrining Official Religious Beliefs

a) Lemon v. Kurtzman [1971] (influential test for establishment clause violations)

(1) If a law is not discriminatory, the Court says that a court should apply the three-part test articulated in Lemon.  

(a) Under the Lemon test, the gov’t violates the establishment clause if the gov’t’s primary purpose is to advance religion, or if the principal affect is to aid or inhibit religion, or if there is excessive gov’t entanglement w/ religion.  

(b) A law is unconstitutional if it fails any prong of the Lemon test.  

(c) Lemon test hasn’t been overruled, but the current Court expresses some dissatisfaction with it. 

b) Public School Contexts: Court’s findings are often very fact specific 
(1) McCollum v. Bard of Education [Black opinion; 1948] 

(a) Court struck down a school board’s practice of permitting students to attend sectarian classes held in the public schools during school hours by parochial school instructors.  

(b) Two major problems w/ this program: 1. public school buildings were used for the purpose of providing religious education; 2. the program afforded “sectarian groups an invaluable aid in that it helped to provide pupils for their religious classes through use of the state’s compulsory public school machinery.” 

(2) Zorach v. Clauson [Douglas opinion; 1952]
(a) Difference between here and McCollum is that the sectarian classes aren’t occurring on public school campuses, but some administrative requirements by the public teachers

(b) Majority opinion:

(i) Constitutional: not coercive, not using school facilities

(ii) Douglas doesn’t create a wall that divides church and state that is impermeable 

(iii) Not particular sectarian support here
(c) Justice Black dissent: Feels this case isn’t sufficiently distinct from McCollum
(d) Justice Jackson dissent: Public education=coercive, so formally allowing release time for religious classes is then also coercive 
(3) The School Prayer Cases:

(a) Engel v. Vitale [Black opinion; 1962]

(i) Requirement of nondenominational prayer at the beginning of school is prohibited by the Establishment Clause

(ii) Slightly coercive 

(iii) Prayer reads: “Almighty God, we acknowledge our dependence upon Thee, and we beg Thy blessings upon us, our parents, our teachers and our Country.”

(iv) Justice Stewart’s dissent: NY’s practice merely recognized “the deeply entrenched and highly cherished spiritual traditions of our Nation” and that the references to religion and to God in such practices as congressional prayers and official oaths was similarly justified. 

(b) Abington School dist. v. Schempp [Clark opinion; 1963]

(i) Prayer was more Christian (verses from the Bible)

(ii) Unconstitutional: general prohibition on prayer, and secondly, violates neutrality b/c very Judeo-Christian attitude 

(iii) Justice Stewart dissent: “Religion and gov’t must necessarily interact in countless ways.”  No coercion here and therefore it should be ok.  (Voluntary prayer.) 

(c) Wallace v. Jaffree [Stevens’ opinion; 1985] 

(i) Originally the statute had a 1 min silence for mediation, and later it added for meditation or prayer.  Unconstitutional b/c state endorsement of prayer in public schools and breached the Establishment Clause.  (Legislative intent showed that the reasoning was to bring prayer back into schools.) 
(ii) Would the meditation minute have been unconstitutional under older case law? Probably constitutional if the purpose was secular.  But is the primary effect to advance religion? Would need to look at the facts. 
(d) Lee v. Weisman [Kennedy opinion; 1992]
(i) Graduation ceremony and a rabbi delivered a prayer and benediction (usually closing; opposite of the invocation).  The prayers are supposed to be nonsectarian, but there are invocations of God.  
(ii) Opinion:

(a) Coercion: standing up is a form of participation and middle school graduation ceremonies aren’t mandatory to graduate, but most students feel compelled to go (psychology proves that adolescents are subjected to peer pressure) 

(iii) Justice Scalia dissent:

(a) More permeable line of sep between church and state

(b) Religion has long been a big part of our gov’t ceremonies and proclamations (Declaration of Independence, celebrations of Thanksgiving, etc.)  

(c) Doesn’t care about the psychological evidence and finds a common sense argument of what’s the big deal? 
(e) Santa Fe Independent School Dist. v. Doe [Stevens opinion; 2000]

(i) Proposed plan to have a student chaplain could provide prayer at football games; the students could vote each year on whether to have a student speaker preceding varsity football games who would deliver a brief invocation and on who the student speaker would be. 

(ii) Majority opinion:

(a) Encouraging religious purposes

(b) Didn’t matter that the students initiated it, it was still on school grounds at a school sponsored events. 

(c) Still coercive…students shouldn’t’ have to choose in participating in the game or loosing constitutional rights

(f) Good News Club v. Milford central School [Thomas opinion 2001]

(i) Religious club held meetings after school hours

(ii) School was basically contracting its buildings out to all sorts of clubs after hours, so this was just one voluntary (non-coercive) club and so it was constitutional

(iii) 1st A and free expression discussion in limited public forum would arise if you said religious views are prohibited after hours 
(4) Religion in the Public School Curriculum

(a) Stone v. Graham [1980] 

(i) The Ten Commandments were being posted in public school classrooms paid for by private contributions.  

(ii) The Ten Commandments is obviously a religious text, but on the other hand it also supports our American moral posts.  

(b) No clear test for endorsement of religion by the state.  Formal test is still Lemon, but no one really likes to use it.  

(c) Elk Grove  Unified School District v. Newdow [2004]

(i) 9th Cir. said “under God” could be stricken

(ii) For further news, see Newdow v. Congress 383 F. Supp. 2d 1229 (E.D. Cal. 2005)

(iii) Can argue no secular purpose, “excessive entanglement” 

(d) Teaching evolution and creationism

(i) Epperson v. Arkansas  [Fortas opinion; 1968]

(a) Law said you can’t teach evolution, but the Court found an establishment clause violation because they were excising one teaching b/c of a contradiction w/ a story in the Bible.  

(ii) Edwards v. Aguillard [Brennan opinion; 1987]
(a) Balanced Treatment for evolution and creationism is still a chance for the state to advance a religious doctrine…no secular purpose here 

(b) Justice Scalia dissent:

(i) Look at the statute itself and see if the plain meaning is secular, then that’s as far as we need to look 

c) Non-school Contexts: Court has been more tolerant of governmental sponsorship of religious symbolism outside the context of the public schools 
(1) Sunday closing laws

(a) McGowan v. Maryland [Warren opinion; 1961]

(i) Court rejected claims that Sunday Closing Laws violated the religion clauses. 

(ii) Despite the Court’s acknowledgment of the “strongly religious origin of these laws,” the Court found the laws permissible b/c “the present purpose and effect of most of them is to provide a uniform day of rest for all citizens; the fact that this day is Sunday, a day of particular significance for the dominant Christian sects, does not bar the State from achieving its secular goals.”  

(iii) Court concentrates on the present nature which is secular rather than the old religious motivation.  
(2) Legislative prayer

(a) Marsh v. Chambers [Burger opinion; 1983](different though, than a public school setting which deals with coercion 
(i) Upheld the “Nebraska Legislature’s practice of opening each legislative day w/ a prayer by a chaplain paid by the State.” They had done so w/ a Presbyterian minister for 18 years. 

(ii) Didn’t use the Lemon three-pronged test and instead looked at the specific features of the challenged practice in light of a long history of acceptance of legislative and other official prayers.  

(iii) Looked at historical use of prayer in this context: “In light of the unambiguous and unbroken history of more than 200 years, there can be no doubt that the practice of opening legislative sessions w/ a prayer has become part of the fabric of our society.  It is simply a tolerable acknowledgement of beliefs widely held among the ppl of this country.” 

(iv) Brennan dissent: legislative prayer clearly violates the principles of neutrality and separation that are embedded w/in the establishment clause.   It forces all residents of the state to support a religious exercise that may be contrary to their own beliefs.  Under the Lemon test, the practice can be sustained, since the purpose and effect were “clearly religious” and there was also excessive political entanglement. 

(v) Stevens dissent: “Regardless of the motivation of the majority that exercises the power to appoint the chaplain, it seems plain to me that the designation of a member of one religious s faith to serve as the sole official chaplain of a state legislature for a period of 16 years constitutes the preference of one faith over another in violation of the Establishment Clause of the 1st A. 

(3) Public Religious Displays: the Court has ruled that nativity scenes, menorahs, and other religious symbols are allowed on gov’t property so long as they don’t convey symbolic gov’t endorsement for religion or for a particular religion.  

(a) Scalia is clear that wants to allow these displays 

(b) O’Connor: endorsement test 

(c) Facts are very nuanced in these cases and so pay attention to these! 

(d) Lynch v. Donnelly [Burger opinion; 1984]
(i) Every year the City of Pawtucket, Rhode Island erects a Christmas display as part of its observance of the Christmas holiday season.  The display is situated in a park owned by a nonprofit organization and located in the heart of the shopping district.  The display has a Santa Claus house, reindeer, candy canes, etc. but also a crèche (nativity scene) at issue here.  
(a) The crèche is owned by the City and has been included in the display for 40+ years. It includes Mary, Joseph, baby Jesus, Kings, shepherds, angels, and animals.  It cost the city $1365 when they bought it in 1973 and it is now worth $200. No $ is spent on maintaining it; just $20 spent each year to put it up and take it down.  

(ii) Majority opinion:

(a) Recites the long history of state recognized religious holidays in our country.  (Thanksgiving, Christmas, etc.) 

(b) Court has refused to take an absolutist approach in applying the Establishment Clause b/c that is simplistic.  Looks to the Lemon test, but does reiterate the Court won’t be confined to one test. 

(i) Examines the first prong: secular purpose(”the crèche in the display depicts the historical origins of this traditional event long recognized as a National Holiday.  The display is sponsored by the City to celebrate the Holiday and to depict the origins of that Holiday.  These are legitimate secular purposes.”
(ii) 2nd prong: primary effect is to advance or inhibit religion(”we are unable to discern a greater aid to religion deriving from inclusion of the crèche than from endorsements previously held not violative of the Establishment Clause (e.g. in McGowan, Zorach, and Marsh).  We can assume, arguendo, that the display advances religion in a sense; but our precedents plainly contemplate that on occasion some advancement of religion will result from governmental action.  Here, whatever benefit to one faith or religion or to all religions, is indirect, remote, and incidental…”

(c)   Reversed. Held constitutional.  

(iii) O’Connor concurrence: different approach to Establishment Clause Analysis

(a) Two ways gov’t can violate the Establishment Clause: 1. excessive entanglement w/ religious institutions; 2. endorsement or disapproval of religion. 
(b) Central question here is whether Pawtucket has a purpose and effect of endorsing Christianity by its display of the crèche.  

(c) No clear statement of what the endorsement test is, but it is pretty clear that she is attempting to move away from the Lemon test. 

(i) Endorsement: sends a message to disbelievers that they are outsiders and to believers that they are insiders.  

(ii) What did they intend to communicate?

(iii) O’Connor believes the city just intended to celebrate the public holiday through its traditional symbols.  “Celebration of public holidays, which have cultural significance even if they also have religious aspects, is a legitimate secular purpose.” 

(iv) What did it actually communicate?

(v) “The overall holiday setting changes what viewers may fairly understand to be the purpose of  the display—as a typical museum setting, though not neutralizing the religious content of a religious painting, negates any message of endorsement of that content.  The holiday itself has very strong secular components and traditions.  Gov’t celebration of the holiday generally is not understood to endorse the religious content of the holiday.” 

(iv) Brennan dissent:

(a) “In my view, Pawtucket’s maintenance and display at public expense of a symbol as distinctively sectarian as a crèche simply cannot be squared w/ our prior cases.”

(b) Lemon 1: “the inclusion of a distinctively religious element like the crèche demonstrates that a narrower sectarian purpose lay behind the decision to include a nativity scene.”

(c) Lemon 2: “The ‘primary effect’ is to place the gov’t imprimatur of approval on the particular religious beliefs exemplified by the crèche. “

(d) Lemon 3: “Pawtucket’s inclusion of a crèche does pose a significant threat of fostering ’excessive entanglement.’” 

(e) “Even in the context of Pawtucket’s seasonal celebration, the crèche retains a specifically Christian religious meaning.”  

(f) Three principles in dealing w/ the question of how much gov’t can be involved with religion:

(i) 1. Gov’t can act to accommodate to some extent the opportunities of individuals to practice their religion (Dec. 25th=public holiday example)

(ii) 2. While a particular gov’t practice may have derived from religious motivations and retain certain religious connotations, it is nonetheless permissible for the gov’t to pursue the practice  when it is continued today solely for secular reasons (Thanksgiving=example)

(iii) 3. When it is just a form of “ceremonial deism” it is protected from Establishment Clause scrutiny chiefly b/c it has lost through rote repetition any significant religious content. 

(iv) The crèche fits none of these categories. 

(4) Allegheny County v. ACLU [1989]

(a) Court (w/out a majority) held unconstitutional a freestanding display of a nativity scene on the main staircase of a county courthouse.  Here, rather than Lynch, the crèche belonged to a Catholic organization and was not included in a general Christmas display.  
(b) But, another majority of the Court also upheld the display of a Jewish Chanukah menorah placed next to a Christmas tree and saying “Salute to Liberty” in the City-County Building, a block away from the courthouse.  The menorah was owned by a Jewish group, but stored, erected, and removed annually by the city.
(c) Opinions:

(i) Court by a 5-4 majority adopted Justice O’Connor’s “no endorsement” analysis as a general approach to establishment clause adjudication.  Justice Blackmun, Brennan, Marshall, O’Connor, and Stevens: “The Establishment Clause, at the very least, prohibits gov’t from appearing to take a position on questions of religious belief or from ‘making adherence to a religion relevant in any way to a person’s standing in the political community.’” 
(ii) But, Kennedy, Rehnquist, White, Scalia rejected the majority’s “endorsement” analysis, viewing it as reflecting “an unjustified hostility toward religion.”  The dissent argued for a narrower test of establishment: “gov’t may not coerce anyone to support or participate in any religion or its exercise; and it may not, in the guise of avoiding hostility or callous indifference, give direct benefits to religion in such a degree that it in fact ‘establishes a state religion or religious faith, or tends to do so.’” 

(a) O’Connor, Brennan, and Stevens, though, felt the narrower test was bad b/c it failed to consider the more subtle ways the gov’t could show favoritism towards one religion beyond just coercion.  

(iii) Crèche: 5-4 found it unconstitutional b/c “here, unlike in Lynch, nothing in the context of the display detracts from the creche’s religious message.” The crèche conveyed an essentially religious message and constituted an endorsement of Christian doctrine.  

(iv) Menorah: a vote of 6-3 upheld the display of the menorah.  Blackmun emphasized that it stood next to a Christmas tree and a sign saluting liberty and thus had “an overall holiday setting’ that represents both Christmas and Chanukah—two holidays, not one.”  He also argued both Christmas and Chanukah displays recognize that they are both a part of the same winter-holiday season, which has attained a secular status in our society.  

(v) What if it was just a menorah and crèche? According to O’Connor that would be ok.  

(5) Capitol Square Review Board v. Pinette [Scalia plurality opinion; 1995]

(a) Court held that the free speech clause compelled the city of Columbus, Ohio to permit the Ku Klux Klan to erect a large unattended Latin cross on a public square adjacent to the Statehouse, and that the establishment clause did not forbid it.  (Court found the gov’t attempt to exclude the cross was unconstitutional discrimination against religious speech.)
(b) 5 justices agreed with the “endorsement test.” (No majority again though.) 

(c) 1st A’s protection of free speech includes religious expression and concluded that excluding the cross was impermissible content-based discrimination.  

(d) Plurality argued for a per se rule: Religious expression cannot violate the Establishment Clause where it (1) is purely private (paid for and put up by someone other than the gov’t) and (2) occurs in a traditional or designated public forum, publicly announced and open to all on equal terms.  

(e) O’Connor felt the real question was whether the cross would be perceived, by the reasonable observer, as gov’t symbolic endorsement for religion.  But, she said this wouldn’t fail the test b/c of an accompanying sign to the cross that told its origins and the history and context of the community and forum in which the religious displays appears. 
(6) McCreary County v. ACLU of Kentucky [Souter opinion; 2005]
(a) A gov’t sponsored display of the 10 Commandments in the county courthouse.  Revised the 10 commandments display to show the purpose of the civil and criminal codes of Kentucky were founded on the Ten Commandments.   The third one added even more historical elements to it. 
(b) Opinion:

(i) When looking at the purpose, we’re suspect b/c you changed a lot in just a few months.  Back to the Lemon test.  
(a) What if the last display was the first? Would that pass?  Yes most likely…showcasing legal traditions. 

(c) O’Connor concurrence: “The purpose behind the counties’ display is relevant b/c it conveys an unmistakable message of endorsement to the reasonable observer.”

(d) Scalia dissent: believes we’ve done it for centuries and that most people wouldn’t be offended.  

(7) Van Orden v. Perry [Rehnquist opinion; 2005]
(a) Really big 6 foot by 3 foot display of the 10 commandments on a 22 acre lawn with 17 other monuments

(b)  Opinion:

(i) Rehnquist focuses on history and nature of the monument.  It had been around for 40 years and was put up by a civic and secular organization.  They weren’t doing it as a religious display but a secular display.  

(c) Justice Breyer flipped between McCreary and here: borderline case; a lot of factors taken together that show a secular purpose (40 year history, Fraternal Order of Eagles=primarily secular with goals to prevent child delinquency; large park with 17 monuments and 21 historical markers)…very fact specific analysis 

(d) Stevens and Ginsburg dissent: monument endorsing the Judeo-Christian values and that violates the Establishment Clause 
(e) O’Connor: feels the outcome should be the same as in McCreary 

(8) EXAM TIP: Say all three tests may be applicable, but either coercion (dominate in public school cases), endorsement (dominant in symbolic displays), or Lemon test (dominant in public displays) may be more appropriate here.  

2. Financial Aid to Religious Institutions 

(1) Total gov’t subsidy of churches or parochial schools undoubtedly would violate the establishment clause.  But it also would be clearly unconstitutional if the gov’t provided no public services--no police or fire protection, no sanitation services—to religious institutions.  (Such discrimination surely would violate equal protection and infringe on free exercise of religion.) 
(2) The dominant approach for the past quarter of a century has been to apply the test from Lemon and ask whether there is a secular purpose of the assistance, whether the aid has the effect of advancing religion, and whether the particular form of assistance causes excessive gov’t entanglement w/ religion.  
b) Everson v. Board of Education [Black opinion; 1947] (the Lemon test comes later) 
(1) A New Jersey statute authorized school districts to make rules and contracts to transport children to and from school, “including the transportation of school children to and from school other than a public school, except such school as is operated for profit.” 

(a) Any parent sending their child to public or private school is allowed to get aid.  

(2) Court upheld the constitutionality of the gov’t reimbursing parents for the costs of bus transportation to and from parochial school.
(3) Court recognized that “there is even a possibility that some of the children might not be sent to the church schools if the parents were compelled…to pay their children’s bus fares out of their own pockets…when transportation to a public school would have been paid for by the State.” 

(4) “The First Amendment has erected a wall between church and state. That wall must be kept high and impregnable.” 

(5) Would this have an effect, under the later Lemon test, of endorsing religion? Maybe, but can’t exclude these students and their parents simply on the grounds that this is a parochial school.  It’d be discrimination. 
c) Textbook, instructional materials

(1) Court was more likely to find constitutional when (a) aid went to a broader class of people, (b) aid went directly to the individuals rather than an institution 

(2) Board of Education of Allen: State can lend secular books to parochial school students 

(3) But later cases (Meek v. Pittenger, Wolman v. Walter) say can’t lend maps, tape-recorders, and lab equipment…why the difference? Not a clear area to reconcile.  Look at the identity and class of people getting money. 
d) Mueller v. Allen [Rehnquist opinion; 1983] 
(1) Minnesota’s income tax law permits its taxpayers to deduct from gross income actual expenses incurred for “tuition, textbooks and transportation” for the education of their dependents attending elementary or secondary schools.  (nonpublic as well as public schools) 

(2) Court upheld a program of tax credits that were available to all students at both public and parochial schools and said it didn’t violated the Establishment Clause.  
(3) Opinion: 5-4

(a) $500 per child; 91,000 attend nonpublic schools; about 95% of the group attend sectarian schools. (but the focus by the Court is that everyone could participate, not so concerned that only 5% of public school people do) 

(b) Applied the Lemon test and upheld the income tax credits as constitutional.  
(i) First prong (the purpose requirement is typically met b/c it’s allowing students to choose education, which is secular): An educated populace is essential to the political and economic health of any community, and a State’s efforts to assist parents in meeting the rising cost of educational expenses plainly serves this secular purpose of ensuring that the State’s citizenry is well educated.”

(ii) 2nd prong: Court emphasized that the tax credits were one of many deductions available and were limited in size.  Most importantly, the Court stressed that the “deduction is available for educational expenses incurred by all parents, including those whose children attend public schools and those whose children attend nonsectarian private schools or sectarian private schools.”

(a) Didn’t advance or inhibit religion.  
(iii) 3rd prong: No gov’t monitoring was involved in the program; the gov’t was not required by the law to oversee any aspect of the parochial schools. 

(4) Marshall dissent:

(a) Provides an incentive to send them to sectarian schools, a tuition subsidy, rather than a tax incentive 

(b) Contended that the establishment clause prohibits the gov’t from subsidizing parochial schools, even if it is providing the same assistance to public school students.  

(5) *The Majority of the Court has drawn a distinction between programs that benefit all students and those just available for nonpublic school students.  (An assistance program benefiting only nonpublic school students violates the establishment clause.  But, a program available to all students is permissible unless it violates the other criteria discussed below.) 

e) Higher education:

(1) Tilton v. Richardson [Burger’s plurality opinion; 1971]

(a) Court upheld the constitutionality of religious colleges and universities receiving fed $ for the construction of facilities that would not be used for religious instruction.

(b) Court applied the Lemon test and concluded that it was permissible for religious schools to receive the assistance.  Court concluded that the purpose of the aid was to expand facilities in colleges and universities to “accommodate rapidly growing numbers of youth who aspire to a higher education.” 

(c)  Court said that this is a “legitimate secular objective entirely appropriate for gov’t action.”  Moreover, the Court found that the aid did not have the effect of advancing religion b/c the law “was carefully drafted to ensure that the federally subsidized facilities would be devoted to the secular and not the religious function of the recipient institutions.”
(d) No excessive entanglement b/c college students are less impressionable then elementary and secondary students and so the functions of religion and just school are separated more clearly in higher education.  

(2) Roemer v. Maryland Public works Bd. [Blackmun’s plurality opinion]

(a) Court upheld a program of direct state financial aid to religious colleges and universities.  

f) Zelman v. Simmons-Harris [Rehnquist opinion; 2002]
(1) Cleveland school districts were awful and so the state took over the district and then the state offered a choice to families in particular districts where the schools were especially bad. The parents could apply the voucher to other public schools, magnet schools, or private schools.  

(a) The public is that, when the whole public school system is a mess, it seems most parents would choose the private schools over the public schools.  

(2) Standard of review: Lemon again? Not clearly, but is technically still in here. The secular purpose is pretty much assumed, entanglement isn’t really discussed much, and then the main focus is the effect prong. 

(3) Opinion:

(a) Effect: inner city poor families choose predominantly to go to sectarian schools.  Most were non-Catholics, but wanted to send their kids to the best schools they could find.  

(i) Why doesn’t this have the effect of promoting these institutions? Balanced w/ the fact that this is an inefficient compulsory program, the students need education, so religious education is ok here.  
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