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·  The Constitution of the United States (CB Appendix A-1 to A-15)

· Created to oppose the king and his tyrannical rule, so they gave power to the people directly. I also established direct government over the people and not through rule over states. James Madison said it was necessary to set ambition against ambition to keep powers in check. Federalist papers, especially #51. Federalism is the system that allows for two governments to rule over territory. Novel idea in 1787. Any attempt to create just one would not have flown there. So constitution creates federal government with some powers reserved to it, but the rest are reserved to the state or to the people. So limited power government. In contrast, states have fairly large powers, so long as they are complying with constitution. Federal law prevails even if they are considered co-equal powers, article 6 clause 2: SUPREMACY CLAUSE: doctrine of preemption.

· Why keep state rights:

· Easier to ratify

· Impracticability of governing a large territory from  a central location.

· And added check and balance to the system: the two governments compete and balance each other.

· Slavery not mentioned but used in three places in constitution because it was a huge issue that needed a compromise:

· 3/5 clause

· 1808 protection clause to import slaves even if duty imposed

· fugitive slave clause: forced to return slaves to owners.

· Functions of constitution:

· 1- establishes national government and divides power between branches.

· Article 1 creates congress and divides it into two houses, sets down rules for legislative power, representatives are larger, terms, requirements for each house, etc. Surprisingly enough, the right to vote is not there! It tells you how to withdraw the right, but doesn’t give it. Sometimes referred to as negative and positive rights.

· Article 2: executive branch. Rules, requirements, fairly anti-majoritarian since electors are used. System is unrepresentative of popular power, since small states have a disproportionate influence.

· Article 3: Judiciary branch. Creates  Supreme court and establishes life tenures and protects their salaries.

· 2- Divides power between federal and state: James Madison said it was necessary to set ambition against ambition to keep powers in check. Federalist papers, especially #51. Federalism is the system that allows for two governments to rule over territory. Novel idea in 1787. Any attempt to create just one would not have flown there. So constitution creates federal government with some powers reserved to it, but the rest are reserved to the state or to the people. So limited power government. In contrast, states have fairly large powers, so long as they are complying with constitution. Federal law prevails even if they are considered co-equal powers, article 6 clause 2: SUPREMACY CLAUSE: doctrine of preemption.
· 3- Protects individual rights from governmental action: precious few were there in the un-ratified constitution: habeas corpus, and protection to slave owners! They wanted all power to people so they didn’t want to put them there originally because they assumed it was there if it was not expressly given to government.

· Role: Why have a Constitution: it’s foundational. Nothing above it. Hard to change and that’s the way the framers wanted it. 2/3 of house and senate plus ratification by ¾ of states. Ensures that certain rights will not be infringed by majorities. Way to protect from short term desires of majority over long term principles. So in essence it is anti-majoritarian and hard to change. The dead hand problem: why should we be beholden to the views of dead white propertied men who lived 200 years ago. Also, the fact that the unelected least democratically least accountable branch decides the issues is a point of contention.

· Issues that will be raised in course:

· CON law combines doctrine with history and theory

· How does court handle doctrine? 

· History: it’s a historical document so we need to understand where it came from. Periods of fundamental change and how did cases change history and vice-versa.

· What branch wins in a battle

· How do we interpret the constitution

· So during semester:

· What is the doctrine

· What is the history

· What is the theory: what is the constitution and how should it be interpreted and read.

· I.
Powers of the National (Federal) Government
· A.
Judicial Powers

· 1.
Judicial review and Supreme Court authority (CB 2-21, 26-29)

· Marbury v. Madison: judicial review. Supremacy of constitution over any other law and Marshall says that it is the province of the courts to decide on the constitutionality  of any law promulgated by Congress. Now, , Hamilton had already mentioned this very clearly in the Federalist paper 78. Should congress have the power to decide the constitutionality of their own acts? That, on its face, is absurd, so evidently the framers must have intended for judiciary to do it as part of checks and balances.

· But also, Marshall says that the court decides what the nature of the executive  act is  (political or legal)and whether or not scotus will review it. The fact that the Supreme Court gets to decide the nature of the act is the set up of the system where SCOTUS checks on the acts of other branches. So, this is where he sets up the power to review the constitutionality of executive acts!. 
· So, some justification for Judicial review:
· This is what courts do all day, so they have to have the power to interpret the laws
· It’s a check on the legislature because they create the laws anyway and it would mean too much power in one branch
Criticism:

· Courts not elected and only five people (majority in scouts) get to decide what the law in this country is.
· Supremacy clause: does it say who decides constitutionality? Nope! And after all everyone takes an oath to defend and uphold the constitution and thus everyone has a responsibility to decide on constitutionality.
·  Cooper v. Aaron: Dissegregation case in little Rock, AK where the governor and legislature basically thumb their noses at Brown v. Board of education, they’re not bound by the precedent of Brown. And in dicta in Cooper Scotus basically says, we are the law you will obey. The board and governor say that they are not disegregating because  it has created chaos, and the court says you have to desegregate and the chaos is your fault! Thus case law by scotus became the law of the land as well as the constitution. Their job has become to  say a law is not constitutional and to direct state officials to disegregate or follow any order.  How democratic is it to have 9 people decide on the law of the land, especially when all you need is 5 of them to agree.
· Marbury can be looked at as narrow holding or broad holding. Narrow reading would be that it is SCOTUS’ job to interpret the constitution, it is part of their function. We will only act in areas where we feel we have competence to act. A broader reading is that the SCOTUS has a broader  job or role to interpret the constitution, judicial supremacy: it is the supreme guardian of the constitution, more so than the other branches.

· They’re insulated from public because they’re not elected.

· They’re weak: lack power of purse or sword

· Area of expertise

· They don’t make the laws. Congress cannot police itself

· They’re there for life and their salaries are protected

· Because of all these, they are indeed the best equipped to protect the constitution. 

· Debate between Learned Hand and Wexler. LH says that nothing in the constitution gives courts the right to review. He disagrees with the premise advanced by Marshall in Marbury. But as a practical matter, there are instances where we should exercise that power. More discretionary view. Wexler views it as embedded in the constitution and not discretionary, he sees it as a duty of the judiciary.

· 2.
Justiciability Doctrine:

· A- The “political question” doctrine
· B-Prohibition on Advisory opinion

· C-Standing:

· Constitutional: 

· Personal injury or right being curtailed (injury). Two limitations:

· Concrete and particularized

· Actual or imminent, not conjectural or hypothetical

· Result of D’s conduct (causation)

· Likely to be redressed by a favorable decision (redressability)

· Prudential: because these are not constitutional, there’s an assumption that these can be overridden. 

· No third party standing

· No assertion of generalized or abstract grievances (these are best left to political branches of government).

· Person must be within the zone of interest of the statute (what the law is supposed to be protecting, the class of people the law is supposed to be protecting)(Mostly administrative rules and seldom applied.)

· D-Timing: mootness and ripeness

· A- The “political question” doctrine
· B- (CB 31-48) Used in very rare circumstances Political question doctrine: deals with the subject matter of the case. Is the legal question within the power of the federal courts to decide. Some issues are political questions and are best left to the political bodies to decide. An example would be Gore v. Bush election. Should the claim have been resolved by court or by congress? 

· Three strands:

· Textually demonstrable constitutional commitmen:t Is it given by constitution to another branch

· Lack of judicially discoverable and manageable standards: If there is no way for judiciary to solve the problem: is there a way to manage the remedy.

· Prudential strand. If it’s too awkard for the judiciary to get involved in the issue because it would be controversial or could create conflicts of lack of respect for co-equal branches.

· There are some areas that have  historically been deemed political questions: Outline these for exam!

· Apportionment issues, especially as they relate to article 4 section 4: guarantee clause: guarantees republican form of government.

· Foreign relations: Treaties, when a war starts and ends, dignitaries, etc.

· Ratifying amendments in Constitution.

· Impeachment process.

· Why would it be good to have this doctrine:

· They’re not elected and may not reflect the will of people

· They may not have the expertise in an area left to other branches

· They cannot enforce decisions and so if they go against executive, and it’s not enforced, they lose authority and power.

· They are political appointees so they cannot ethically get involved in political issues where their leaning would influence the outcome.

· Why would it be bad:

· Some say they are abrogating their duty

· Because they’re not elected and have lifetime tenure, they can solve the tough questions without worrying about political capital

· Colegrove v. Green: case in Illinois about a congressional districting scheme. Court argues that it is a political question and the House should decide this because it is a textually demonstrable constitutional commitment to that branch. Historically, up to Baker, the court has declined to get into this “thicket”.
· Baker v. Carr: This was an issue of apportionment  of the Tennessee General Assembly. The P’s claimed debasement of their votes under the equal protection amendment. They also claimed that because of that “unequal representation” that had not been changed since 1901, in spite of great population change, there was great difficulty in changing state laws and seeking redress. They sought an injuction of further elections until system was fixed or to decree apportionment. Ct holds that this is an issue they can rule on (not nonjusticiable) because it is not a political question and it does not rely on the guaranty clause of the constitution (article 4 section 4 guaranteeing a republican form of government.) They go on to identify how they determined in the past that a case presented a political question nonjusticiable by the court. They also claim that the questions of issues between different branches and the judiciary is what constitutes a political question, not between state government and the judiciary branch. The test is whether that power to decide the question has been given to a particular branch by the constitution (having to do with the appropriateness of the finality of their decision) and secondly whether there is satisfactory  criteria for judicial determination. But the very act of determining this, has to be given to the court who is the sole authority on constitutional questions (who has the right to decide under the constitution).  The court cites foreign relations as a matter they cannot decide on because the country must speak in one voice, but not every case involving this will mean the ct doesn’t decide. Other issues like how long an amendment remains open to ratification belongs to the legislature, especially because of the respect due other co-equal branches. Factors for determining whether question is political:

· Does the issue belong to a coordinate political department

· Lack of judiciable discoverable standards for resolving it

· Impossibility of deciding without an initial policy determination of non judicial discretion

· Impossibility of ct making determination without irrespecting other branches

· a political decision already made

· potential embarrassment from not speaking from one voice.
· So guarantee clause was political because of these factors not because it enmeshed the court in issues of state government. Since this issue doesn’t get into that, we can rule over it. Ct also cites case of Luther v. Borden in 1849 where a case of trespass was decided for defendants law enforcement men who trespassed to arrest a person involved in widespread insurrection in Rhode Island. If ct had decided  for P, it would have legitimized the other side claiming to be the legitimate government of RI, and the ct refused to do by ruling what was not theirs to do and only recognized the last charter gvm’t of RI that they knew. Those kinds of decisions rest with the legislature. At the end, since the ct cannot seem to find any of these factors involved in the Tennessee case, they determine that it is not a political question and that they have had plenty of experience with the 14th amendment to warrant a decision, so they reverse the decision of the lower ct and remand the case. The lower ct had denied the injuction and relief.

· Dissent: Frankfurter and Harlan: ct has not gotten involved with state governments before and only exception has been negro dissenfranchisement and only because 14th amendment allows it. Court can only hear cases where P has standing, that is, a decision is required because it affects him directly, not because he wants a particular system of government to change. That needs to be done through legislature and it is a political question. Article 4 section 4 is not enforceable through the courts and this case, even though it invokes the 14th is not different from guarantee clause cases. There are many factors in deciding reapportionment and the judiciary branch is not the best one to get involved in a such a complex issue that the courts are not well equipped to determine. It will add virulent friction to the relationship between the judiciary branch and the states. 

· Later in 1969 in POWELL V. McCormack, the US house did not want to seat an elected representative because he had diverted house funds, etc., He sued the speaker, McCormack and the speaker claimed that under US Constitution article 1 section5 clause 1, each house could be the judge of the qualifications of its members. The guy claimed he met the qualifications. The court under Warren determined that it was not a political question and that the article in question only gave the house power to judge on the qualifications set out expressly on the article! And once again, they declined to see it as a political question and take the Marbury approach of “we are the ultimate interpreters of constitution”. 

· Treaty  abrogation: Goldwater v Carter: decided that this was a political question and therefore nonjusticiable since it had to do with the authority of the president to withdraw from a treaty or international agreement. Powell concurred only because he thought it not ripe, but he saw it otherwise justiciable. Brennan, the author of Baker v Carr, said that renquist had misrepresented Baker as far as foreign relations. It was justiciable and president did have the authority given by article 2 section 4.

·  Nixon v. U.S. impeachment procedure against judge to remove him from office for taking bribes, etc. he is impeached by senate under rule XI and appeals to courts because rule XI violates the constitution since it prohibits the whole senate from hearing the impeachment as required by constitution. Issue is: is this justiceable? Can the court hear an issue that is constitutionally given to Congress? At issue are whether “try” means the entire senate or just a select few. Ct determines that indeed “try” means any kind of trial and the senate has the right to determine which way they want to try it, and the court cannot get involved in it because it is a power given solely to the congress, especially because it is precisely the Judiciary branch that is being checked by this process of impeachment as it was designed by the framers, so it would make no sense to check the legislature on a check of the judiciary! The words sole power to impeach and sole power to try as given to the house and the senate, preclude any other branch from getting involved. 

· Concurrence: concurring with judgment: White, Blackmun. 

· You can never have too many checks, the word sole means to prevent each other house from getting involved, not the judiciary, and indeed there may be cases in which an impeachment proceeding may need to be checked .

· Souter: concurring. Quotes L. Hand in saying that court should only use the discretionary power of answering certain types of questions when the case demands an answer, not because it is constitutionally permitted. He doesn’t see this case as one needing an answer, so Nixon is out of luck! 

· * Case or controversy requirement: as per the constitution, article III, to qualify as a Supreme Court case, it has to be  one of the enumerated case or controversy, that is, a case should be concrete and non-hypothetical. Another issue is that there has been a long standing tradition since Washington and Jefferson that prohibits advisory opinions. And the person bringing suit must have standing to bring it, meaning it must involve a personal injury. Moreover, the case cannot be moot (unless it’s repeatable and may evade judicial review: abortion rights cases), and it must be ripe.  

· B- The prohibition on advisory opinions (CB 49-50): the court will not get involved a priori in determining whether a law is unconstitutional. The law must be challenged before SCOTUS can review it, as an appellate court of last resort. Some state courts are given that right though. 

· It could save time and energy.

·  But if they give an opinion and someone challenges it, they could be going against their own judgment. 

· It’s also a breach of the separation of powers to have the judiciary help the legislature draft the legislature. 

· There are not enough resources also to do advisory opinions. 

· Also, the legislation may have kinks when applied that could not be seen  just in the paper. 

· C-Standing (CB 51, 56-69): Do they have a  sufficient stake in the decision of the case? There are constitutional requirements and prudential requirements.

· Constitutional: 

· Personal injury or right being curtailed (injury). Two limitations:

· Concrete and particularized

· Actual or imminent, not conjectural or hypothetical

· Result of D’s conduct (causation)

· Likely to be redressed by a favorable decision (redressability)

· Prudential: because these are not constitutional, there’s an assumption that these can be overridden. 

· No third party standing

· No assertion of generalized or abstract grievances (these are best left to political branches of government).

· Person must be within the zone of interest of the statute (what the law is supposed to be protecting, the class of people the law is supposed to be protecting)(Mostly administrative rules and seldom applied.)

· Imminent injury: Lujan v. Defenders of Wildlife: challenge to a new interpretation of a statute that used to require consultation with secretary of interior regarding endangered species when engaging in a government funded project, and used to be required even in cases of projects outside US as long as they were US funded, but no longer is required for out of US projects. DoW brings suit based on the assertion they enjoy viewing endangered species and may at some point go back to see these endangered species again. Scalia eats them alive because plans for someday are not specific enough and may never happen, it is not imminent enough to grant them standing to sue. The issue is that congress, in enacting the law, proposed that anyone could sue the government agency if they violated the statute (citizen suit provision). Scalia says the legislature would be taking away the power of enforceability from the executive branch and giving it to the judiciary, and congress does not have power to do that. J does not have a position of authority over other co-equal branches. And, they also cannot grant standing overriding the constitutional requirements for standing (personal injury, result of D’s conduct, likely to be redressed, especially because there was no evidence that the international agencies would change any policies anyway if they had to consult with secretary of interior about endangered species)

· Raynes v. Byrd: when legislators brought suit to challenge the line item veto passed by Clinton. Court rules they don’t have standing because they didn’t have a personal injury, just a general loss of political power. 

· Clinton v. New York: They find standing because the p’s were potato farmers and citizens who had lost rights and were sufficiently injured  and they did invalidate the Line Item Veto Act. 

· Causation: 

· Allen v Wright: parents of black children bring suit against IRS because they were giving tax free status to private schools and encouraging and allowing white parents to go to this racially discriminatory school and therefore defeating the whole idea of dissegregating. Ct determines that just because  the IRS eliminates the subsidy, that doesn’t mean that the white parents would send their kids to the dissegregated schools anyway! So this would be an independent intervening cause and there’s no guarantee that it could fix the problem.
· Redressability: in lujan, even if the court ruled in DoW’s favor, there’s  no guarantee that the agencies would follow the recommendation of the secretary anyway.
· Third party standing: it needs to affect you, or be close enough to you that you can bring suit, ie: beer seller suing for higher drinking age for buyers; even though he’s not a buyer, it affects him.

· No assertion of generalized or abstract grievances: better left to legislative branches. The court has sometimes determined that when large numbers of Americans suffer alike, the political process, rather than the judicial process, ie cases where the harm at issue is not only widely shared but is also of an abstract and indefinite nature. Courts are better suited to address individual rights injuries. But sometimes, like in Flast v Cohen, a case of establishment clause of government giving tax breaks to religious school was allowed because even if you’re only one of many, you still have standing, even if generalized grievances, but you have to assert a violation of a constitutional right. This is the Flast exception and it’s quite narrow. So it needs to be concrete.

· Zone of interest: typically used in statutory law cases. 

· D- Timing: Mootness and non-ripeness (CB 69-71):

· Is it too premature to judge on it or too late. 

· Ripeness: is there an injury in fact? If the injury has not happened yet, then we cannot see it.

· Mootness: through passage of time the situation no longer is live: does the injury still exist? Underlying legal framework has changed, parties have settled, d has provided p with some relief, D has gone out of business, a party dies. In most of these you have a standing problem or a redress problem. Two exceptions:

· Capable of repetition yet evading judicial review: Roe v. Wade.

· Voluntary cessation by the defendant. They may start up again.
· 4.
Supreme Court review of state court judgments (CB 71-75)

· In marbury, the court asserts its power to review the constitutionality  of a law, in Martin, the court asserts its power to review the constitutionality of a state law. Supremacy clause?

· Martin v. Hunter’s Lessee, martin claims land was inherited from Lord Fairfax, Hunter says it’s his land because he got it from land grant from Virginia and it was rightfully seized by commonwealth of Virginia. Later on treaties had asserted the right of British  citizens to own land in US but the land had already been seized. State court rules for Hunter. SCOTUS reviews and says, no, it belongs to Martin under the new law and remands. State court refuses to enter judgment for martin and they claim the state is sovereign and SCOTUS has no power. They also view the judicial act passed by congress giving scotus the power as unconstitutional.  The constitution gives congress the right to create lower federal courts, but not state courts. Martin goes and appeals again! SCOTUS Again asserts authority. Based on this argument: if congress had not created lower courts (because they don’t have to!~) it seems ridiculous to have a supreme court if it doesn’t have power to review state courts because what else would it review? The framers wouldn’t have created a Supreme court! Also you want to some consistency, you cannot have different states interpret laws differently.

· Cohens v. Virginia: lottery selling guys who claim congress act allows them to sell the tickets. VA says, no, we prohibit that. Marshall asserts again the federal right to review state courts’ decisions in criminal cases and in cases where states were a party as per constitution.
· 5.
Political restraints on the federal courts (CB 75-85):

·  Political accountability. Judiciary is least political branch. Counter-majoritarian branch. BUT they’re art 3 section 2 clause 2: restricts SCOTUS’ jx and puts it under legislature. 

· 1-One way to control is amendment process . Requires supermajority.

· 2-another one is to have the confirmation hearings on the unelected justices. 

· 3- Impeachment of members of judiciary.

· Ex Parte McCardle: during reconstruction  in south, they had everyone under military government. Mc Cardle was a publisher being held for publishing articles that were considered libel and incendiary. He requests a writ of Habeas Corpus (I’m in jail illegally, please hear my case. I’m unlawfully detained by government. Produce the body) from SCOTUS under the 1867 act. SCOTUS grants it. After arguments but before decision, congress passes the 1868 act which repeals his ability to seek the writ from SCOTUS! While the case was in front of court!!! (Sub Judice). President had vetoed the act, but they overrode veto, and were impeaching him. SCOTUS holds that they don’t have Jx over McCardle’s case because the 1868 act  repealed it, and the repeal IS constitutional and it expressly removes the appellate jx. It does, however, say that only exceptions to other ways of obtaining supreme court review, but section 14 of judiciary act granted scotus jx over cases originating in lower courts, so the 1868 act only repealed the 1867 act way, but not the section 14 of the judiciary act, so McCardle could have gone back down and filed under that section. So 1868 didn’t completely foreclose judicial review of his case. So the opinion was carefully worded to say that!

· Article 3, section 2 clause 2: granted appellate jx to court. But also granted congress the right to create exceptions to that jx. Is that unlimited power? Maybe not, because there would be a concern about separation of powers in that case and it would go against the spirit of the constitution everywhere else. It’s an enormously powerful tool but seldom used. 

· Question of congress authority to regulate lower federal courts: generally given a free hand because they have the power to create them, which they dn’t in SCOTUS, but they cannot restrict their movement so that they are running afoul of other constitutional rights. 

· Internal restraints: those found within article III itself. One of them is the assertion that the “exception” power of congress cannot be exercised in a way that interferes with the core function of the court such as to destroy the essential role of the court in the constitutional plan.

· External restraints: Constitutional sources other than article III. Bill of rights for instance: congress cannot bar scotus review by excluding litigants on basis or color, creed, sex, etc.

· THE STRUCTURE OF GOVERNMENT: NATION AND STATES IN THE FEDERAL SYSTEM: powers of federalist #45: powers of federal government are few and defined. Congress can only act according to the enumerated powers given in the constitution.  (article 1 section8) any other powers not specifically given to the federal government are left to state government and the people (residuary powers), numerous and indefinite.
· B.
Legislative Powers
· 1.
Basic framework:  “Necessary and Proper” (CB 89-99, 107-110): came from the question of whether the federal government could charter a national bank and whether maryland could tax it! Disagreement between federalist and non federalists as to whether bank was a good thing. Federalists saying yes, Jeffersonians saying no, tenth amendment, not a power enumerated so it should be left to the states. Debate about federalism itself. Bank was chartered, charter ran out, chartered again in 1815 under Madison, who had opposed it but was now urging it. The MD tax was a hostile act towards the bank because it was calling for repayment of debts at a time of recession when most debtors could not pay them (most were states). So 

· McCulloch v. Maryland: This case is second only to Marbury as far as the seminal Marshall opinions. The MD tax was a hostile act towards the bank because it was calling for repayment of debts at a time of recession when most debtors could not pay them (most were states). So all banks were taxed that were not chartered by the state, but since the only other bank was the bank of the US, they were the only ones taxed!! Lawsuit, state courts find for Maryland, and on appeal, Justice Marshall says congress can charter this bank under the necessary and proper clause. 

· Md claims that state is sovereign, not the federal government, because all the powers are left to the states. Marshall answers that it was the people who ratified the constitution, not the states, and in ratifying, they approved the federal government and the states are left only with the residual powers. Marshall concedes that there is no power to charter national bank explicitly enumerated in the constitution,  but he also says that nothing in the constitution says that they can only act via expressly enumerated powers, as they had in the articles of confederation, so there was a conscious omission to not put that language there in the constitution, to avoid the problems the articles created. He mentions also that not everything needs to be explicit, some can be implicit. Constitution is only an outline, a framework that can stand the test of time. If you write everything down it will quickly become obsolete. So it’s silly to expect that every minute detail would be expressed in the constitution. He’s looking to the implied means the congress has and specifically the Necessary and Proper clause. He says that if you want to argue against an act that congress has passed and you don’t think it’s in its power to pass, the burden is on you to prove how they’re not allowed to. 

· He expands congress powers via the necessary and proper clause because it means they can do ANYTHING they want to do to achieve the other things they were given in enumerated clauses. MD disagrees, and sees the clause and agreeing only to what’s absolutely NECESSARY, really needed to do something and thus is limiting congress’s powers. Marshall says the framers would not have so restricted congress appropriate. Let the ends be legitimate and within the constitutional limits and then all means are constitutional. N&P clause gives congress wide berth to accomplish what they want. Marhsall never discusses how the bank is plainly adapted to those ends, but he could be assuming that it’s needed for paying US debts, standardizing currency, etc. So as long as means are plainly adapted to the ends and spirit of constitution, congress has the power to pass the act. SO, he makes it very difficult  for someone to ever prove that something is not within this clause. But then again, looking at historical circumstances, we know that Marshall was responding to them and to the needs at his time.

· Bottom line: congress does have this broad power. It was pretty much uncontested until Lopez, recently. So, how about does md have the right to have the state tax over the bank. States retained authority to tax, concurrently with federal govmt. So, yes, md has the power to tax.  And it doesn’t clearly run afoul of the constitution.  Confidence: electoral accountability, you cannot impose a tax that destroys the people because the people will vote you out of office. However, the case with this tax, is that it’s only imposed on this bank and it doesn’t have the power to vote it out, it imposes the burden on the whole nation because it’s a federal bank and affects everyone, but only the state of Md is enjoying the heightened revenues, so you don’t have the same electoral accountability, it’s an externality, you don’t have a check on state government. He’s not looking to constitution, but he claims it’s inherent in our system, because then states would have veto power over anything the federal government does by taxing it and destroying it and states should not have the power to veto by tax and destroy any federal initiative.

· Md’s arguments: Sovereignty. Article I section 8 congress has wide berth to use necessary and proper powers because constitution is only a framework. Also about implied powers. Second: Md’s power to tax. Because it would be taxing for the benefit of Md’s people only the money of everyone in the US. Besides it was a retaliatory tax and did not have the CONFIDENCE: benefits and burdens are borne by the same people and have a political position to be able to vote the taxers out.

· 2.
The commerce power: 

· Article I section 8 clause3: 

· Positive side of the commerce clause. Most intutitive. Affirmative grant to congress to regulate commerce among states.

· Negative side: Dormant clause. Regulates statutes inside of states when they go against commerce. That will be chapter 5.

· This commerce clause is probably one of the reasons they convened. 

· a.
Historical commerce clause (CB 123-124): Sherman Antitrust Act 1890, and other laws that dealt with the growing economy of the us . So the court had to decide what were the boundaries of congress’ powers and the states’ powers. Formalistic distinctions between production and manufacturing and commercial intercourse, the latter being within Congress’ authority. Another formulaic distinction was between direct effect on commerce and indirect (not within purview of congress). They mostly upheld any act by congress. 

· b.
Pre-1995 doctrine and deferential review:  1937-1995 (CB 146-148, 150-152) During New Deal (FDR), there was a broadening of government’s power, and the birth of the modern welfare state, SEC, SS, Agricultural adjustment act, etc. 4 judges were very conservative and hostile to new deal. As long as they could get another judge to join, every piece of legislation would be struck down. It became a constitutional crisis because the congress was doing what the people wanted in expanding role of gvmnt. And ct was restricting it. The formulaic distinctions were unpredictable and people felt that what was driving the decisions was the ct’s political bent. So, FDR decides to pack the court by expanding it to 15 judges! If a judge was over 70 and did not retire, he could add another judge! Reason: to provide efficiency. They denied cert to 70% of cases that came. But evidently it was an attempt to pack the ct with more friendly  judges. The constitution doesn’t set the number and we’ve had anywhere from 5 to ten. So now we had a crisis between judiciary and executive as well!

· Switch in Time: One of the four reactionary judges switched sides and started to become more amenable to new deal  policies and laws. So the tide turned and they became more lax in looking at whether legislation had to do with commerce and started to follow a more deferential review. 

· Wickard comes in the heels of this.

· 1930’s.

· Wickard v Filburn: ct upheld act that restricted production of wheat. Again ct rejects indirect and direct and says that as long as it exerts a substantial economic effect on interstate commerce even if by himself it would not but if taken together with the influence of many others similarly situated it would. Court sets the standard as if it Substantially affects interstate commerce, even if it is a local action. Court exercises deferential review, congress knows best about this. NO formulaic distinctions. So if an activity, in the aggregate, substantially affects commerce, then Congress can regulate it.

· 1960’s after civil rights act of 1964: more deferential approach. CRA was enacted in the wake of Brown. Title 2 prohibited discrimination in hotels and restaurants. They had the jx to legislate on this pursuant to commerce clause. But, it could have come from the 14th amendment, particularly section 5 which gives power to congress to enforce the provisions of the amendment. Congress chose to make it come under commerce clause because section 5 of the 14th amendment only covers state action, not private action! So they do have to use the commerce clause to target private discrimination! So this is an example of congress interpreting the constitution and chosing to use the commerce clause because they thought 14th amendment would not based on a 1890 ruling by the court saying the 14th amendment did not apply to private entitities. They could have chosen to go that route and hope that the court would overrule that 100 year old ruling, but they chose expediency to pass it since they knew that the ct had been very deferential to congress in anything they passed related to commerce clause.

·  Heart of Atlanta Motel v. U.S:
· Discriminatory practices against blacks affects commerce because it restricts travel of blacks and therefore expansion of commerce. Burden on state travel. They advertised nationally, and 70% were out of staters. So taking the wickard principle of looking at the aggregate, then the activity of Heart of Atlanta does affect interstate commerce, because if everyone did it, the fact remains that blacks still would not have a place to sleep.

·  Katzenbach v. McClung: Restaurant that did not serve blacks. Discriminatory practices against blacks affects commerce because it restricts travel of blacks and therefore expansion of commerce. Again ct applies Wickard’s standard of aggregate and deference in review.  Also, it sets the “rational basis” for congress to determine that this is an activity that would substantially affect interstate commerce in the aggregate.. This standard survived until 1995 in Lopez.

· RULE THAT COMES OUT OF WICKARD: “rational basis” for congress to determine that this is an activity that would substantially affect interstate commerce in the aggregate.
· c.
Current doctrine: revising the limits on congressional authority (CB 153-171)

· U.S. v. Lopez: 1995. 12 grade student with guns who challenges the gun free schools zones act of 1990 and wins because the act never was within the power of congress to regulate commerce. More bite to the test: is it economical in nature. Also, two saves: jurisdictional element per case; legislative records with findings. In their historic overview the ct starts with where the power of congress comes from and what was contemplated. Renhquist also  mentions 3 activities traditionally considered state  government’s province: production, manufacture and mining. Ct had determined in

· 1- Shechter Poultry that when an activity affects interstate trade directly, congress can act but if it’s only indirectly, it cannot for fear that then we would be giving them unlimited power and we might as well have a centralized gvmn’t. 

· 2- then in NLRB v Jones and Laughlin Steel, it departed from that and said that as long as it had such a close and substantial relation to interstate commerce that the control was essential or appropriate to protect commerce. 

· 3- Darby ct upheld an act saying interstate commerce is not confined to regulation of trade among the states but extends to those activities intrastate that so affect interstate commerce as to make regulation of them appropriate means to the legitimate end.

· 4- Wickard v Filburn: ct upheld act that restricted production of wheat. Again ct rejects indirect and direct and says that as long as it exerts a substantial economic effect on interstate commerce even if by himself it would not but if taken together with the influence of many others similarly situated it would. 

· All these expanded authority of congress. But we must allow too much power so three categories where congress can properly act are defined:

· 1- regulate the use of the channels of interstate commerce

· 2- regulate and protect the instrumentalities of interstate commerce and persons, or things even if threat only comes from intrastate.

· 3- regulate those activities having a SUBSTANTIAL relation to interstate commerce.

· Neither of these is met by §922(q). This local activity is unconnected to  any commercial activity. So, they don’t take as much deference in this case, even though the test is the same. The court starts to take steps towards limiting the role of the federal government, since Rehnquist was a federalist. So the test acquires more bite under him. Government argues:

· 1- Costs of violent crime are high and get passed on to all via insurance rates.

· 2- Impedes trade because no one wants to travel to areas deemed unsafe

· 3- School environment that is unsafe impedes learning which in turn will turn out a handicapped citizenry and have an adverse effect on trade.

· But then if we take these, we can see the power to regulate education and family law which have always belonged t states and congress would have no limits.

· Ct decides that even though the history seems to have gone to great deference for Congress, they now decline to go further. Chief justice sets out the new standard that the activity itself has to be economical or commercial in nature.  Since this case does not have anything to do with an economic activity, congress doesn’t have the power to pass this act. He poses that the aggregate approach doesn’t work in this case. The door is left slightly ajar for what could possibly save a legislation: as far as there is a jurisdictional element or nexus: the statute itself would allow for case by case determination as to whether the aggregate affects interstate commerce ( they did change it to include that only guns that were transported across state lines, etc. and no one has been able to challenge the law)  and the second is if there are congressional findings that show how this activity does affect interstate commerce. Balance between state and federal government power is what Rehnquist is after.
·  So by couching it that way, he narrows the scope of Congress powers. He also, in essence, launches another formulaic distinction era and there is not a lot predictability as to what qualifies as economic.

· Concurring but with observations: KENNEDY AND O”CONNOR:

· We cannot act as if commerce were the same as in the 18th century and thus congress must act on behalf of our interest in a single market and unified purpose of a stable economy. Also, a long dissertation about separation of powers and how congress being political and democratically elected could be regulated by the people electing it but the judiciary have to intervene also?

· THOMAS: concurring but saying that the case law has gone too far from the original commerce clause and the “substantial” standard would create a police power. IN fact he engages in a brilliant analysis of the §8 of the article I and says that if they could control anything “substantially affecting” commerce, they would not need enumerated powers to coin money, deal with bankruptcy, regulate international trade, etc. An interpretation that makes the rest of the section superfluous cannot be correct. He is an originalist, looking back at the original intent of the framers and they understood  commerce as selling only, not producing or manufacturing, so he even discards the substantial effect test, because we should go back to the standard of  selling and buying only. Education is a concern of states only so Congress should not be involved in it.

Dissent: Breyer, Stevens, Souter, Ginsburg: We should look at the aggregate effect of something to determine if it affects substantially commerce. Also, congress should be given leeway in determination because they were given the power by constitution and because its determination requires an empirical judgment of a  kind that a legislature is more likely to make with accuracy. Question would be whether congress could have had a rational basis for finding a connection between commerce and whatever they regulated. He sees 3 problems in the ruling:

1- runs again previous rulings that upheld congress power in less clear cases

2- makes a difference between commercial and non commercial and ct was warned not to make up tests that use words like that. They’re formulaic and not likely to work.

3- threatens legal certainty. Congress will not be able to pass criminal laws anymore.

In all these cases it is hinted that while congress doesn’t have to produce the studies they used to come up with something, the court would really like to have them as back up for why they are enacting something, but they fall short of making that a requirement and again prefer to have deference towards congress. But as long as congress had a rational basis for the decision, they can do it even if they don’t produce the record or studies. And as long as the activity in the aggregate can have a substantial effect on the economy. 

So, Lopez can be read as not changing the rule, really, but changing the standard of deference or the analysis depending on the subject matter! So they’re back to making value judgments they were making when they were using formalistic formulaic distinctions and not exercising Rational Basis Review (they were to excersise deference)

·  Gonzales v. Raich:

· case on PDF about marihuana growing in California and whether the federal government can, through congress, regulate an activity that is for home consumption and not for sale. Ct argues that this is Wickard all over again and that if it affects the price of marihuana nationwide on the aggregate it has to be regulated. I don’t follow the argument that because the price on the st. is high, it would incentivate people to grow it so they can sell it, because that would tend to lower the price of the thing eventually and less people would think it a profitable trade anymore! The liberal side of court supports it, O’connor and Thomas dissent. Scalia, amazingly sides with the court in saying congress can do it, but not through commerce clause as ct says, merely under necessary and proper clause because Scalia doesn’t see it as substantially affecting interstate commerce or being an instrumentality or a a channel of commerce which are the three approved areas under commerce clause. Stevens uses a very broad definition of economics: use production and manufacturing of anything. O’ Connor finds that definition breath taking. She’s very much into dual sovereignty and areas that traditionally have been state rights. Also, in wickard, the case was very on its face economical because it regulated something that was a market commodity which price was being regulated. In Reich, congress is trying to regulate social activity in an inappropriate way.
· X= UNCONSTITUTIONAL: they’re for narrow construction of the commerce clause  C= CONSTITUTIONAL: they’re for a wider deference to congress approach.
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	MORRISON
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	O’CONNOR
	X
	X
	X

	REHNQUIST
	X
	X
	X

	THOMAS
	X
	X
	X

	SCALIA
	X
	X
	C

	KENNEDY
	X
	X
	C

	BREYER
	C
	C
	C

	STEVENS
	C
	C
	C

	SOUTER
	C
	C
	C

	GINSBURG
	C
	C
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· SCALIA AND KENNEDY ARE THE TWO JUDGES THAT EVENTUALLY CHANGED THEIR MINDS AND THE TIDE OF LOPEZ.
· Still rational basis standard very deferential standard.
· 3.
Other enumerated powers of congress
· a.
The spending power (CB 221-222, 230-235)

· Article I section 8, clause 1. Power to spend is broad (for the welfare) but power to regulate is only as given. This is however, how they regulate most things and is indirect! This is how they do, welfare, social security, education, criminal law, etc. Madison felt this power extended only to given power. Hamilton felt it was a very distinct power, and that as long as they were not  abridging anyone’s rights, they could use it for the general welfare. In a case called Buttler the court held that indeed Hamilton was right. Less circumscribed than other regulatory powers of congress. They can set conditions for money, but states are free to chose whether to accept. 

· South Dakota v. Dole: 1987
· Rehnquist for the court:

· South Dakota challenges a congressional act that directs the secretary of transportation to dock 5% of a state’s highway funds if the state has a drinking age under 21. SD contends it violates the spending power clause and the 21st amendment which repealed the 18th which was prohibition.

· Lower court rejects SD argument. They appeal.

· SCOTUS says: Congress has the right to condition the receipt of money on any program that further policy objectives they want to accomplish. Spending power test:

· 1-exercise of spending power must be for general welfare (constitutional bar) cts to defer substantially to congress’ judgment about that one.

· 2- Condition must be unambiguously expressed  so states know what they would lose with non compliance.

· 3- Condition could be found illegitimate if they are not related to a federal interest in particular national projects or programs (germaness requirement) (HA! Notice how nimbly they sidestep the question of whether it needs to be related to THE particular project the money is supposed to fund! Is this from another case? Ask what that means. 

· 4- They may not do anything that would be barred by the constitution. Constitution as independent bar. 

· 5- It cannot be coercion. The inducement cannot turn into compulsion.

· Ct says that in this case it is related because having different drinking ages leads to teens driving to a state with lower age and that creates unsafe driving conditions of drinking and driving which the highway funds are interested in avoiding.

· Ct says that 21st amendment not being violated  and neither is 10th (any right not given to fed, belongs to states) because they can impose conditions and that’s not the same as regulating which is what is prohibited under 21t and 10th. Independent constitutional bar doesn’t mean that congress cannot achieve through spending clause or any other clause, anything it would not be able to accomplish by their regulatory powers. It just means that congress cannot impose as condition anything that would make the states violate the constitution, such as a condition that requires discrimination.

· Encouraging states is not the same as coercing them and 5% is not much and states have the choice of not taking the money. Even if it was 100%, it doesn’t automatically make it unconstitutional, but the government then has to be regulating from another one of its enumerated powers. 

· O’Connor dissents because she does state that it needs to be related t the project and it isn’t. That if that were the case, congress could find connections between absolutely everything and just become the sole legislature of the country. Talks about drawing a line about what it can dictate as condition: congress can spend for general welfare, but regulate only according to delegated purposes. Only requirement should be on how money is to be spent. Not on anything else that collides with states rights such as age of drinking or price of drinks. 

· b.
The treaty power (CB 238-242): Two kinds of treaties: self executing (becomes immediately effective) and not self executing (requires regulation from congress to be effective by enacting legislation) Pursuant to the treaty power they do have the power to enact legislation that makes treaties effective. 

· Missouri v. Holland: 1920

· Missouri brings suit  and challenges the 1918 migratory birds act which enacted a protection of birds under a treaty signed with Britain, that prohibits the killing of a list of birds that were almost extinct.
· The challenge is under the 10th amendment because it legislates no hunting and that is something only states can do.
· HOLMES delivers the opinion saying that the power to make treaties is expressly delegated to the executive in article II section 2. And by article 6 any treaties made by the US become the supreme law of the land, so if the  treaty is valid, under article I section 8 under the necessary and proper, congress can legislate what’s needed to execute the treaty provisions. HOWEVER, a treaty cannot be valid if it infringes the constitution, so there are limits to the treaty making power: what an act of congress alone, unaided cannot do, in derogation of powers given to states, a treaty cannot do either.  A previous act of congress regulating the same had been held by two courts as unconstitutional. However, Holmes goes into a diatribe about how you have to look at it in a different way: times change and certain powers have to be found in every civilized government. If the birds die, the crops will too and the whole world will collapse, so we cannot just sit idly and let that happen and there’s nothing in the constitution to say we should. We should examine what the country has become before we point to anything reserved under the 10th amendment. SO before the world as we know it comes to an end, we will uphold the treaty and the act. So the court in effect says that the treaty power expands the powers of congress above and beyond the other powers they have. It requires the president and 2/3 of senate to pass. Congress enacts the legislation to regulate the treaty under the necessary and proper clause. The treaty power is something that augments the powers of congress. But the thing hinges on whether it violates individual rights. If it did, then Congress could not do it according to Epperson.  They don’t need to find a root in any power except the treaty power.
· So, after Holmes opinion, everyone got scared that the floodgates would open to the federal government simply going to sign a treaty with some cooperating foreign government and do through the treaty what could not be done alone by it. The Bricker amendment which was never passed tried to put a stop to that saying that any treaties in conflict with constitution would not be valid and any treaties would only be valid through laws enacted which would have been valid in the absence of a treaty. In the meantime, Judge Black was hearing arguments for Reid v. Covert where he basically put all the fears to rest by saying that No agreement with a foreign government can confer power to congress or any other branch which is free of the restraints  of the constitution.
· c.
The power conferred by Section 5 of the 14th Amendment (CB 970-973): states cannot deny due process or equal protection. Section 5 allows congress to enact legislation to enforce the 14th amendment. It doesn’t allow congress to regulate ALL persons under 14th amendment

· United States v. Morrison: 2000  Rehnquist for the court. One claim was under commerce clause the other one came under  section 5 of the 14th amendment. It was passed so that the systemic underenforcement  of these kinds of crimes could be corrected. There was lack of prosecution, etc and congress tried to correct that so congress passed the act to allow a civil remedy to any victim of this kind of crime. Aimed at suppressing this activity and punishing criminal conduct with civil remedy instead of criminal. They support it with Commerce clause and also under section 5 of the 14th amendment. Section 5 allows for remedial legislation to correct anything under section 1 of the amendment because women were not being “equally protected”, because of gender stereotypes, discrimination, etc. by members of police, judges, etc.

· STATE action requirement! It addresses government conduct, not private conduct, so you always have to bring in a state government someone!
· Woman who brings suit against the two football players who raped her and against VA tech because they were never punished. Evidently the court below finds the section 13981 of title 42 unconstitutional because she is asking SCOTUS to find it constitutional. That section is called the Violence against women act of 1994 which allows civil federal liability for anyone committing a crime gender motivated. Judge doesn’t find support for legislature under commerce clause, and goes on to explore whether they have authority from elsewhere, especially, as woman argues, from 14th  amendment section 5 (congress shall have power to enforce the provisions of this amendment) and it prohibits discrimination by states. BUT that is the problem: it prohibits discrimination by states, not private individuals and section 13981 deals with private individuals. However, petitioner claims that the state’s judges and others also discriminate because they are too lenient with violators. Congress actually amassed enormous amounts of data to corroborate that, hence the statute. BUT, court finds that the “remedial” aspect of the act doesn’t correspond to what the act seeks to terminate because it doesn’t’ fine the state actors that would be perpetuating this, it fines the private person, which the ct has never upheld in section 5 cases, and also, it applies evenly through the nation and congress doesn’t have evidence that this kind of discrimination occurs nationally. So, if the act allowed recovery from state actor (STATE ACTOR REQUIREMENT) and not only from private person, then it would be allowed under section 5, but that’s not the way it was created. The court also talks about proportionality and congruence requirement between the injury and the means provided to address it. Acc. they say that here’s not present because the legislation is too attenuated to remedy this. 

· Breyer dissents along with Souter, stevens and Ginsburg: he finds authority in commerce clause and says that congress can sometimes enact remedial egislation to prohibit conduct that is not in itself unconstitutional. Whatever that means! Breyer says that since this was already a crime, it doesn’t add that much and it just substitutes  a lack of action by state enforcement.

· So, if they want to regulate discrimination by private parties, it needs to be done under commerce clause or spending clause or something else because the 14th only covers state actions.

· 4.
Federalism based limits on congressional power:  the anti-commandeering principle (CB 178-202): External limits on Congress’ powers: how the federal government deals with states as states.  10 amendment: does the amendment impose limits on how that can be done. All powers to delegated to congress or prohibited to the states, are reserved for the states and for the people.

· National League of Cities v. Usery: Rehnquist. fair labor standards act. To extend maximum hour and minimum age apply to states and cities. Issue is not the commerce clause, which the states recognize, the problem is that in its exercise of this power here they are encroaching on an area where the states and cities have had traditional government function. It would be onerous on states to apply this because many would not be able to function. If Congress takes the power to make these decision from cities and states, then there would be little left for the cities to do. Grounded on the 10th amendment: provides this functional structural immunity from congress’ encroachment. Brennan dissents and argues that this decision goes against Marshalls opinions and says that judiciary should exercise restrain and that it is best to leave to this thing to political safeguards.

· Garcia v San Antonio Metropolitan Transit authority: in this case. Blackmun overrules National League because he says that it is unworkable to determine what activities are integral or traditional to state and city governments. He doubts the judiciary is equipped to make decisions as to what areas states should have power and what areas they should not. He thinks the politically elected branches (the political safeguards) would work best to determine what those powers are. If a law unduly burdens a state, the  legislators will be voted out. Also this law is of general applicability and not unconstitutional for not creating an exemption for local governments to the minimum salary law. 

· Powell and O’connor and others dissent: He says that it goes against Marbury because congress would not regulate itself. They say that nowadays those political safeguards may not exist anymore, because constituencies are more national than state “all the farmers” all the mothers, all the gays, all the fundamentalists, etc. So, they courts should intervene because calling  this a political question is abdication of a court’s duty. The judiciary should intervene to make sure our cities are protected.

· New York v. U.S. Anti-commandeering principle. O’Connor for the court: low level radioactive waste amendments act was negotiated compromise by states and enacted into law, and NY comes back and challenges it. The act comes under the purview of congress from commerce clause since it regulates the interstate disposal of waste. It offered incentives for states which were cleaning up (creating sites for dumping etc.) and disincentives for those who did not. The two first provisions were okeyed, but the third one, mandating that the state “take title” over the waste of private dumpers of waste and they would be liable for all damages by the waste producer because they had nowhere to dump it. was deemed not constitutional because it violated the 10th amendment by regulating what a state government should do. They are “commandeering” the state government, as if they were a political subdivision of the federal government. Principle that comes out of this case is that congress cannot commandeer the legislative process of a state by requiring them to legislate and regulate to enforce a federal legislation. Congress has the power to regulate over individuals not states as states.  So, you can choose to regulate commerce and spending but you cannot regulate states. O’Connor says that it would blur the lines of political power because the legislation would be coming from congress but the state governments would be forced to enforce it and so the people would vote out the state government instead of the real culprit of the unpopular legislation.

· The take title provision doesn’t give states a choice and makes states almost subsidize the waste producers by shifting the responsibility to the states. It’s not a choice it’s a choice between two commands. Alternatives: 1-The fed government could have pre-empted state law by regulating directly the activity and they would be accountable and the lines would not be blurred. So this would come under supremacy clause and commerce clause. The state would not be the fall guy. THEY CAN REGULATE THE ACTIVITY BUT THEY CAN NOT REQUIRE THAT THE STATES REGULATE THE ACTIVITY.  2- Also, under spending clause, they could give conditions. US argues that the states agreed to the compromise. Ct says that the states cannot give away its power even if they want to. Not allowed under the constitution. A state actor (governor) cannot give away a protected right of the people. Since the framers feared concentrated power, they designed the checks and balances to protect individual rights and thus the state cannot give anything away. The holding of Garcia is still good law: that the federal standards of wage and hours still applies to cities, etc, because it doesn’t target state employees, it applies to everyone including the state who in this case is acting as a private entity. So as long as it is a general regulation (generally applicable legislation: one that applies to public and private entities ) and not a targeted regulation to compel state regulation.

·  Printz v. U.S. Scalia for the court: Brady act required CLEO’s (Chief Law Enforcement Officer) of any municipality or state to basically do background checks on people buying guns (national computerized background checks). Another case of commandeering a state or city government to enforce a legislation passed by the federal government.  Congress actually had reports and legislative history for this and seemed to have a good backing. Even though they were not required to issue a report or anything about whether the gun purchaser would or would not be in violation, they still did not want to administer the program. IN this case, as opposed to New York, they are commandeering to administer and enforce the law, not to regulate or make a policy determination. IN this instance there was not a blurring of political responsibility. BUT Scalia checks history and says that congress has never  used as clerks either the excutive  branch  or the legislative branch (as in NY). Judges, maybe. Congress says this is no more than a ministerial act. Scalia says that there’s still a threat that the states will be the fall guy for standing between a person who wants to get a gun and his gun. Thomas, in dicta, even points out that the second amendment right may be abridged by this but let’s not go there! Scalia also says this transfers a responsibility that belongs to the president (take care clause) to take care that the laws are enforced and giving that power to the CLEOS. So congress is also commandeering this power. Separation of powers problem.

· So, the main rule is that congress cannot directly compel the states to enact or enforce a federal regulatory system. Congress can exercise its authority over individuals rather than over state OR congress can create incentives for states through spending power. EXCEPTION TO THE RULE: if the law regulates state activities rather than seeking to control or influence the manner in which states regulate private parties, then the law is valid. Therefore regulating the activity is ok, not the regulators!

· C.
Federal Limits on State Regulatory Power
· 1.
Dormant commerce clause (CB 244-246): has to do with the Court reading sort of the negativing power of the commerce clause, which is that if Congress is silent and has not regulated in that area, states are still not allowed to regulate that area in a way that would unduly burden or discriminate interstate commerce. It tries to eliminate protective legislation. Those laws that try to protect in state activity from competition from outside. We only enquire here if Congress is silent and has not regulated in this area. To analyze:

· 1- has congress regulated. If so, dormant clause is irrelevant. If not

· 2- is this a law that discriminates against interstate commerce:

· Facially discriminatory: does the state law on its face discriminate against interstate commerce
· Is it discriminatory in purpose even if not on its face

· Even if it doesn’t have a purpose does it still have a discriminatory effect that places an undue burden on interstate commerce. Weigh the benefit for state against the burden on interstate commerce. If burden is clearly excessive, that’s the standard. If so, it is virtually per se unconstitutional.  Only way it would be allowed to stand is if the state has no other means to effect that same interest.

· 3- Even if a ct. might hold that a specific law is not facially discriminatory, can it be found unconstitutional if it is unduly burdensome for interstate commerce: If it doesn’t discriminate against interstate commerce, Ct does a balancing test of the burden on the commerce vs. the benefit to the community or state: Pike test!

· When pleading something, under FRCP rule 8, you can plead all these in the alternative!

· This power is THE reason for the constitutional convention because they realized that if every state would regulate in their  own favor, it would be detrimental to other states and eventually would destroy the country. This was the most necessary power according to the framers.  Uniformity and acting for the prosperity of the WHOLE country in the long term even if burdensome  on states short term was a big concern. Cardozo, we must sink or swim together. Out of staters cannot represent themselves in the state government so states cannot discriminate against citizens of other states. AND it is more efficient to have the judiciary step in and enforce than having congress enact a law everytime  a state passes a legislation.

· FACIALLY DISCRIMINATORY:

· City of Philadelphia v. New Jersey: state government passes a law that prohibits the importation of liquid or solid waste from out of state.. Philadelphia sues on the grounds that it discriminates against other states. It is facially discriminatory law because on its face it says we are not taking trash from other states. NJ argues that the law was for the protection of their welfare and health and it is a burden on the natural resources of the state. Landfills fill up and they’ll end up with no space to put up their own garbage. We want to reserve the space for our own garbage. Landfill operators in NJ sue alongside the users in Philly and the state of Philly. Whole issue of out of states not being able to be represented in th government. They argue is protectionism because all NJ wants to do is keep prices low for NJ residents by lowering the competition for the space! STEWART for the ct. We don’t care why NJ is passing it but it is on its face discriminatory. Also, if later on NJ needs protection like today NY and Philly, we will protect NJ’s interest as well in having their garbage shipped out to another state. Ct can look at face of statute OR the effect of the statute. State is isolating itself from a shared problem and that cannot be done. Since NJ is still having the problem in their own garbage, how is garbage from philly different. They could limit the amount of trash from out of states and that would not on its face be discriminatory. Rehnquist and Burger dissent: Compares this law with laws that have been upheld prohibiting importation of noxious substances like contaminated rags, diseased meat or animals, etc. Garbage is equally as noxious so why should it not be upheld in the same way we have upheld other legislations discriminatory on their faces but that nonetheless protect the state interest. (However, as ct. majority points out, there is no difference between the out of state waste and the in state waste so quarantine laws cannot be compared to this.)
· Maine v. Taylor: Maine prohibits importation of all bait fish from outside the state of maine. Environmental effects would show up if it was allowed because out of state baitfish had parasites and there was no other way to regulate without being discriminatory on its face so court upholds it,  because it doesn’t go against the main rule since it can be saved because there is no other way the state can regulate their interest . No alternative means available. It could be saved.
· Dormant commerce clause against municipalities:

·  Dean Milk v. Madison:  Madison passes a local ordinance that prohibits sale  of milk in Madison  that was not processed in Madison or within 5 miles of the city. There were several milk processing plants in the radius. Dean Milk is affected because they’re in Illinois. They challenge the law under commerce clause as affecting interstate commerce. There were also intrastate producers harmed in the process: over 600 in Wisconsin! So just because it discriminates some producers who happen to be in state, it doesn’t save the regulation. Madison claims they want to ensure healthful milk to be sold in Madison and they know the plants there are safe. SCOTUS via CLARK says that Madison cannot do that because it discriminates against out of state commerce. Madison could have achieved the same goals by checking plants farther away, or by telling sellers what standards they needed to meet in order to sell in Madison, how to pasteurize the milk, etc. The  regulation smacked of protectionism since the government could have done something else to achieve the same result. Therefore, the effect, even if not the purpose, was discriminatory to interstate commerce. 
· b.
Laws that discriminate in purpose or effect 
· BALDWIN V. SEELIG: to protect prices of milk and milk farmers state passes a law prohibiting sellers from buying milk below a certain price. If you buy it for less, you cannot sell it in NY. Seelig buys milk cheaper in Vermont and is not licensed in NY. So he sues and says act to protect the price is unconstitutional because it unduly burdens interstate commerce. NY claims that it is within their powers to do under their police power since they’re ensuring a healthful supply of milk. CARDOZO states that it is a barrier to traffic just as effective as a tariff. Also, the outside producers cannot enter their goods in NY because they don’t have any way to compete by lowering prices! He says that we either sink or swim together that in the long run prosperity and salvation are in union and not in division. That one state in dealings with another cannot place itself in a position of economic isolation.

· Hennenford v Silas Mason: use tax is upheld, however, because people can still chose to buy outside the state! But how is this different!?

· Hunt v. Washington State Apple Advertising Comm. NC issues law that says that you can only sell apples there if you use the standard government grading and nothing else. Washington had stricter grading standards and wanted that on their boxes! Because it discriminates out of staters by requiring that they change their standards, they challenge the law. Court, via Burger, says that more than a discriminatory motive, there is a discriminatory effect. That it doesn’t protect consumers because it makes it more expensive for Washington, and it also takes away Washington’s competitive advantage of having better apples and it levels them to the lower class of apples at the benefit of local producers. So the effect is indeed discriminatory. Only way to save it would be to plead healthfulness argument. BUT, they can achieve the same purpose by requiring USDA labels AS WELL AS Washington’s own grading system. Requiring that they meet the minimum standard of the USDA, and then they can place their own labeling.

· Bachus imports v. Dias:  exempts from tax sales of  liquor distilled from a root that only grows in Hawaii and fruit wine. Ct. strikes it down because they’re promoting a local industry over interstate commerce.

· These two cases are not making a difference based on geography but the effect is in fact to discriminate, so ct INFERS rather than sees facially discriminatory practices. It imposes costs and disadvantages  to out of state producers, the legislation was found discriminatory either because the discriminatory purpose was inferred (BACHUS) or because the EFFECT was discriminatory (HUNT) that’s the difference between the two of them.

· c.
Facially neutral state laws that “unduly burden” interstate commerce (CB 286-287, 295-305)

· Pike v. Church:

· PIKE TEST: Whether a law, regardless of whether it’s discriminatory on its face or by purpose or effect, places a burden on interstate commerce that outweighs the benefits to the state that issued it. Pike sold cantaloupes and Arizona wanted to regulate that he needed to put the state of origin on it and that would have cost him $200,000 capital outlay to pack his crop worth $700,000! Farm is in Az. But packing shed in CA. Law says that all homegrown fruit be packaged as coming from the state and further prohibits fruit from being transported UNPACKAGED!  They claim that it places an undue burden on their abiity to do commerce. NOT that it discriminates, facially or otherwise, but it’s simply a burden. SCOTUS says unconstitutional. Undue burden and the state doesn’t benefit as much as the burden placed on commerce. Nature is a matter of degree. PIKE TEST: IS THE BURDEN CLEARLY EXESSIVE and CAN THEY ACHIEVE THE SAME RESULT IN A WAY THAT DOESN’T BURDEN COMMERCE AS MUCH. The court says that the benefits to the state don’t justify the capital outlay required to meet the law’s demands, given the tenuous interest of the state in this case. This restriction doesn’t survive the scrutiny, even though is a lower standard than the one applied for finding discriminatory purpose or effect. Lower level of scrutiny when it’s not on its face discriminatory.

· Kassel v. Consolidated Freightways Corp.: Iowa prohibits the use of double trucks in excess of 60 feet  in length, but Iowa cities that border other states could have them! This forced the truck companies to either go around the state or to break down their trucks before they went through Iowa. This also meant that the highways in other states were being overused because Iowa was out of use. Iowa claims safety: Big trucks are not safe.  Powell for the ct: Only 4 on opinion but two more on the judgment. Iowa cannot shield itself from a shared problem of highway maintenance, so statute violates interstate commerce. Ct says evidence shows the trucks are not unsafer than others and since the border cities can allow the trucks, mobile homes manufactured in Iowa, trucks from Iowa, etc.,  then evidently the reason behind it is to protect the highways in Iowa. It actually increases highway UNSAFETY because there’s more miles driven, trucks that can be broken down, and other issues that can cause more accidents. There’s also a huge cost to companies to comply with regulation. 12 million a year or so and it would not improve safety. So, it’s an excessive burden, no real benefit, protectionist motive. Brennan says in concurrence: there’s three factors he mentions: 1- ct should not factually retry  case based on record and they should take at face value what record says, not become experts in trucking safety. 2- Safety was irrelevant because it was introduced only later in the case. 3- Smoke out protectionist interests. This is more similar to new jersey-pensylvania case. Iowa cannot wall itself out to prevent a shared problem.  Rehnquist dissents: A state should be able to pass legislation and ct. should not be doing this ad-hoc balancing act they should just be smoking out protective legislation and seeing if the law is a pretext for discrimination and if not they should defer to states legislature. The safety benefits to state must be slight indeed in order for ct to find that it overweighs the interstate commerce. He is protecting states rights. 

· Way to save a law challenged under this dormant commerce clause: Legitimate state interest and there are no alternative ways to effect that interest.

· The test: has congress spoken. If not: is it discriminatory on its face, on its purpose or in its effect? Then talk about ways to save the law with lack of alternative and legitimate state interest. Is it unduly burdensome? Pike test: unduly burdensome against state benefit.

· If congress has, then you don’t even go there. 

· d.
“Market participant” exception to dormant commerce clause (CB 311-316) When a state is acting as an active participant in the market, then the dormant commerce clause doesn’t apply because the state is not at that point regulating activity but merely participating in market, so they can discriminate all they want because a private person could make the same decision. 
· South-Central Timber v. Wunnicke:
· Alaska selling timber owned by state but only to buyers saying that a specific percentage would be processed (chopped smaller) by processors in Alaska. A buyer challenges this because he wants to sell it unprocessed to Japan because it’s cheaper to process there! State says it would protect Ak processors, it would foster more industry in Ak, and  ct says no. White for the ct:  in this case, Ak is not acting as a participant because they’re too far removed from the market. The transaction in which they are involved is the sale of raw timber, that’s where it was a participant. States cannot impose regulation by contract outside of the specific market in which it participates. Ak clearly says the interest is to protect, so it is patently discriminatory, you can only save it if it is a legitimate interest and protecting an industry. Rehnquist and O’connor dissent because they are defending states rights again. Cannot regulate downstream.

· 2.
Privileges and Immunities Clause of Article IV (CB 316-324):Ward off from different treatment to out of staters. Promoting national unification just as dormant commerce clause. two clauses for this! Article 4: address state comity and how they should behave towards all other states: extradition, fugitive slave, etc. section two is priviledges and immunities. Other clause is in 14th amendment. But the one in article four doesn’t guarantee any particular rights, but guarantees that any rights provided by a state should be given to out of staters as well. The idea is to facilitate union of country. To ensure citizens can enjoy same privileges all over. Mostly seen in the areas of  Fundamental rights or important economic activity. This clause is geared to ensuring respect from one state to another: it is not absolute, however, and discrimination is allowed in some cases so states can continue to be political communities: have to be citizen of state to hold elective office, to vote, entitled to keep for themselves the services they’ve created for themselves: state public schools, public welfare programs, universities, etc. You reap what you sow. 
· Differences between Pirvileges and immunities clause and Dormant Commerce clause:

· This clause applies to citizens not corporations! So while Dean Milk, Pike and others brought challenges under dormant commerce clause, they would not have standing to bring a challenge under this clause. P and I protections cannot be waved by congress: unlike dormant CC where if congress has not spoken you may do whatever as long as it falls within the other tests. Here you have to respect the constitution regardless of what congress has or has not said. 

· United Building & Trades Council v. Mayor & Council of Camden: City passes an ordinance saying that 40% of the workers in Camden city projects have to be residents of Camden! Companies bring a challenge under two things: dormant commerce clause and under Privileges and Immunities clause. Very similar to White in Boston. Since city is a market participant, the claim under commerce clause is dropped because, as in Boston, city as market participant can do this. However, under P&I clause, they cannot discriminate. There’s no reason why a municipality should be able to accomplish what a state cannot accomplish on its own. Also, the city claims that it’s an equal opportunity discriminator! But ct says that even though other New Jerseyans are discriminated against too, they can remedy through political process. Sets up two step test: 1- is it really limiting a fundamental right of citizens. 2- whether there’s a substantial reason for it. There has to be a close fit between the reason and the discrimination they are engaging in: are outsiders part of the problem, are they harming the city or municipality. Ct says there is a fundamental right at stake: the pursuit of  employment. Even though there is no right to government jobs, you do have a right to work for a private contractor and they may want to work for city! So case gets remanded for trial for fact finding, since there was never one.  They suggest that Camden can send records about middle class flight, erosion of tax base, etc. to justify their ordinance. They don’t’ want to second guess the needs of the city. 
· So, the test is a two level inquiry: is it dealing with a fundamental right, do you have a good reason to do it. 
· 3.
Preemption (CB 324-333): Basic idea is that where you have a federal law and a state law, the federal law trumps the state law as per article 6 which is the supremacy clause (clause 2, article 6). In pre-emption congress has spoken but to what extent if any did congress intend to displace a state law like the one in question, so is a question of statutorial interpretation: are they speaking about the same thing? What did congress intend? Have they intended in implied terms or express terms?

· Express terms : clearly says “we are displacing state law in this area”

· Implied terms: no express term but the intent is there:

· Conflict pre-emption: laws that conflict with each other

· Impossibility: impossible to be compliant with federal law and state law: is it truly impossible to comply with both.

· Obstacle: frustration of purpose: maybe possible to comply but fundamentally frustrates the main purpose  of the federal law. 

· Field pre-emption: an area of law that congress has intended to completely cover. The comprehensive regulatory scheme covers so much of the area that you can see their intent was to cover everything. Clear that their regulation is meant to occupy the field completely.

· PG&E v. State Energy Resources Conservation Commission: 

· California law imposses a moratorium on the new building of new power plants until such time as the state energy commission can find a way to dispose of high level nuclear waste. Also, energy costs could go up because it was becoming increasingly expensive to run these plants because there was no reasonable way to dispose of waste and they were placing the stuff in pools of water. Also there’s a safety reason. PG&E sues saying that the law violated the Atomic Energy Act of 1954. BUT  that act only left for federal government the issue of safety and regulating power plants, but left to state the other decisions they always had as far as whether to build them or not, and also anything having to do with financial feasibility of the plant for the state. P argues that the act pre-empted state regulation. P also argues that Ca’s policy is only a safety concern and the fed’s are supposed to regulate issues of safety. Ct says that while it is true that feds regulate safety,  the state still can determine economic feasibility, and the act doesn’t require the construction or lack thereof of the nuclear plants. SO there’s field preemption with respect to the safety matters but there’s no field preemption regarding rates, land use, and other matters having to do with the generation of electricity. There is no conflict and you can comply with both since the states are not compelled to build the reactors.  
· In Florida lime and avocado growers: federal standard was lower than California. Ct says that even though the oil content required in California is higher than the federal regulation requires, it does not rise to the level of conflict because you can still meet the federal standard and the California state standard. Federal was just a floor not a maximum level of oil content.

· Gade v, National Solid waste: conflict between Ill regulation of health and safety and OSHA regulations. SCOTUS preempts Ill. Because OSHA regulations are it, in spite of fact that Ill required more! Just like the avocado case but it came out differently. So here the court did find that federal law pre-empted the state law, even though the state law regulated not only safety of employee but also health. Why was OSHA not a floor instead of the ceiling beats me!

· D.
Executive Powers and the Separation of Powers:
Before here, we were looking at separation in a vertical way, from Federal to state. Now we’re looking at horizontal separation between branches to allow for a system of checks and balances, lessen chance of oppression by one body, to allow for individual liberties. 

· Inherent power of president: from constitution. It doesn’t involve a statutorially given power, it’s inherent by being the chief executive of the country. In most instances, the president acts pursuant to an act of congress. But what kind of power does the president have beyond the one given by Congressional action?

· 1.
Executive encroachment on legislative powers

· a.
Presidential seizure (CB 344-354)

· Youngstown Sheet & Tube v. Sawyer: single most important case in this issue. Used in Hamdan v. Rumsfeld. Truman sends troops to Korea without asking approval from congress and it ends up in a full blown war. There’s a  threat of strike in the steel industry, so under an executive order to the secretary of commerce, the secretary seizes the steel companies and appoints the managers as working for the government, Truman was afraid that it would be a national security issue in a time of war. He writes a report to Congress telling them what he did. They do nothing. The companies sue and the court , via BLACK, says that President doesn’t have the power to do that because it is not expressly given to the president under article 2, and it is not an inherent power either. Hamilton thought there was an intent to create executive powers beyond enumerated powers. Madison thought you should read it to say that there are no more powers than those enumerated, because it would be inconsistent with the notion of limited powers for federal government. There’s no clear answer even after Youngstown. Gov’mt says he has the power 1- as commander in chief of the armed forces. But under the Taft-Harley act congress looked at and  rejected an amendment to this act that would have allowed the prez to effect a seizure in case of emergency.  So, if not a statute, what under the constitution would give him the power? Since the war was not declared we can’t look to the chief commander clause. 2- The take care clause The president should take care that the laws are faithfully executed, is used by government as well.  But what law is he taking care of? Steel mills are saying he’s making law, not executing law. 3- the takings clause of article 4? He didn’t pay anything for the mills.  4- the clause that says that the executive power shall be vested in the executive: yeah but is not  a bulk grant of all conceivable powers, but an allocation of some powers. Black basically looks for grounding in the Constitution and the statutes and finds nothing. No inherent presidential power. The president was trying to proclaim what the policy should be and that’s making law and that belongs to congress not to president. 

· Frankfurter concurrence: if congress wanted this to be possible, they would have said yes in the amendment of the Taft-Harley act but they didn’t. He says congress says that He needs to ask for permission if he sees a need to do so and congress would decide. He says that we cannot be as narrow as only assigning the power given by constitution because that would ignore the gloss that life has given to those powers. But in this case there’s no history of congress sanctioning the power of the president by long term acquiescence of Congress to this kind of seizures. It only happened three times, and short term. That’s not long term acquiescence. Look at text, framers’ intent, history, current practice to determine whether president has the power or not.

· Jackson concurrence: the most influential opinion. Three-partite division of presidential power. He also wants a flexible approach since presidential powers are not fixed and they fluctuate. 1- President has the most power when congress has spoken and has given him the power to do something, so he’s acting under constitutional power to execute an order legislated by congress. (either explicit of implicit) 2- When there is congressional silence, not spoken to give authority or to take away, there’s no regular rule to determine whether he has the power. Congress and president may have concurrent power. They look at imperative of events to determine whether president has the power. No presumption one way or another. Congressional inertia or acquiescence may indicate he has the power. 3- When President is acting in contravention to congressional authority and he acts only under article II, he’s acting in a way incompatible with congress. The only way the act can be saved is if the President is acting in opposition to a congressional mandate that is unconstitutional and the president is actually on the right side of the constitution against congress. In this case, Truman is acting in direct contravention to the express or implied will of congress, so he’s only using article II powers but there’s nothing there to support it. Jackson states that it can be a slippery slope into dictatorship if we assume the President has more powers than he does. Although in his “twilight zone” analysis he says you may find support SOMETIMES for actions not under statutes or enumerated powers. IN any case after 1952, analysis of presidential power always starts with this three part test. 

· Vinson’s dissent: sometimes presidents need to act in emergencies and they are accountable to the people of the us and unless something in his service expressly violates the constitution, then he’s acting properly.

· b.
Executive authority over foreign and military affairs (CB 354-360)

· Dames & Moore v. Regan: After the occupation of the US embassy in Iran, President Carter froze all the assets of Iran in the US. Eventually, as a part of the release agreement, Iran requests that all actions against Iran in courts be terminated and the assets should be liberated and there’s a court in London implemented to be able to bring actions against Iran through binding arbitration and there’s a billion dollars in that account to settle the suits. There was a nullification of all attachments to the Iranian assets.  So this is an executive agreement, not a treaty so the senate  doesn’t ratify the agreements. It’s binding when the two heads of state sign it! President Reagan comes to power and ratifies the agreement. Dames and Moore sue the government because they had a lawsuit against Iran  in federal court and they won and the judgment was that there was property attached to this adjudicated claim, but now after this agreement, it all gets thrown out the window since they have to go through the artbitration court to get issue solved and there’s no guarantee they will win again! They’re owed more than 3 million. How can the president throw out all the claims going through the US courts and require them to go through the tribunal if there was no congressional approval for this action. Court through Rehnquist says that  P had the burden to prove the president did not have the power to do this and they have not. He says that we have to give the president the widest presumptions because he’s acting pursuant to an act of congress the IEEPA (International Emergency Economic Powers Act) and that gives the president the authority to act  in times of emergency, so according to Jackson’s test, he’s at his height of power because he’s acting under an act of congress, so he does have the authority to do it. AND even if there were no statute, the actions would fall within the twilight zone of Jackson’s analysis, and this is one  case where congress has allowed this kind of thing often, so there’s acquiescence for a long time to this kind of deal, therefore he has the power because Congress not only gave him the power under the IEEPA but also under the acquiescence. Also there’s the issue of being in the arena of foreign affairs, not domestic arena like steel case. President always has have a lot of power in that area. Court has never invalidated an executive agreement like this.
· 2.
Executive discretion in times of war or terror (CB 360-385): should the president have the authority to defend the nation against sudden attack and by pass certain constitutional guarantees in case of emergency? There are few decisions because ct has mostly decided that this is a political question and non justicionable. This area is split between Prez and congress. Either article 2 section 1 says prez is commander in chief. Also take care clause used if congress has authorized the war. Congressional power comes from Article 1 section 8: to declare war, to raise navy and armies, etc. So who really gets to make the decision? Zone of twilight where they both have concurrent jx. But there are practical considerations that also complicate this area because modern circumstances affecting the speed and kinds of war that need to be fought and that could not be seen when framers lived. 

· Debates in Philadelphia seem to point to authority of prez to send armies to defend AND to repel attacks. BUT congress is required to participate in this process, so Prez cannot act unilaterally in these circumstances. In the wake of Viet Nam, which was a bunch of unilateral acts by presidents, congress passed the  War Powers Resolution of 1973, congress provides some guidelines as to when a president can act. Prez can send troops into hostilities only when 

· 1- there has been a declaration of war.

· 2- specific statutory auhorization

· 3- national emergency created by attack on US or any territory, possession or armed forces of US. 

· However, he has to always consult with Congress and has to send within 48 hrs. a report in writing to the speaker and the president pro-tempore explaining circumstances, authority used, and anything else congress wants. Within 60 days he shall terminate use of armed forces unless:-

· 1- congress has declared war or issued specific authorization for such use of the armed forces. 

· 2- extended by law the period

· 3- is physically unable to meet due to an attack. 

· And if directed by congress, the prez should remove the armed forces if congress directs him by concurrent resolution.

· If we did not have congressional approval for Iraq, could our courts hear a case about the constitutionality of the prez sending troops?  Probably not because who would have standing to sue? And  this is a non-justicionable political question.

· Executive detention of enemy combatants: controlled by Rules of War and Geneva conventions (4 of them). We deal here with the 3rd. Need to treat prisioners of war humanely and not be tortured. Bush says they are not soldiers, they are merely enemy combatants and not subject to Geneva comventions.


· Habeas Corpus: article 1 section 9 clause 2 protects this right to have a court review the procedural issue of how a prisoner is being held and why: disgorge the body and provide good reason for holding him in custody. Only in case of rebellion or invasion.
· Ex Parte Milligan: after civil war when  Lincoln suspended Habeas, ct decided that Milligan who was not a citizen of a rebel state and had never been involved in the military, should not be tried by a military tribunal because the civil courts were open for business and that was a breach of the constitutional setting of the courts appointed by congress and also of his right to a trial by jury under the 6th amendment. If in a situation where war prevents a normal trial , then a tribunal is ok, but in this case courts were available and he should be tried criminally not militarily. Actual and present necessity would justify martial law, but this was not the case here. 

· Ex Parte Quirin: German born German citizens except for one who was an American citizen,  who go back to Germany for training and land in US in submarine with uniforms and things to make bombs and were under orders to destroy military facilities in US. They are tried in military tribunals and sentenced to death. They petition SCOTUS for Habeas Corpus. Petitioners say that under 5th and 6th amendments they have due process rights and right to a jury trial. But, scotus says they are belligerents since they were engaging in destruction of private property and they are not entitled to prisoner of war status, and thus, since they are in violation of the law of war they can be tried by military commission. Nothing in the constitution entitles even a citizen to a trial by jury if you are a belligerent offending the law of war. If they were lawful combatants they would be entitled to be detained and treated as prisoners of war. But since they were not, they don’t qualify for that treatment or for jury trial.  President had authority from Congress to create military tribunal , as commander in chief, to try this kind of case, so his authority was at its highest. 

· Hamdi v. Rumsfeld: See cases section. Issues are what constitutes an enemy combatant and whether prez has the power to hold him and detain him? And what kinds of constitutional guarantees would apply to them? Can we hold them indefinitely or are they allowed a trial, etc? Goevernment claims that this is more like Quirin than Milligan. Government position is that courts should be deferential to executive’s factual determination. He was detained for over three years in solitary confinement and without access to counsel. But in Quirin, there was no question what the mission was. Uncontested facts. Hamdi , on the other hand, was contesting that he was an enemy combatant. And he wanted a hearing to discuss that. He had only been interrogated by a one guy who deemed him enemy combatant. No formal process. Statutory authority is required before  there’s a detainment as per the Non-Detention Act. Plurality says AUMF (use all necessary and proper force) authorizes the detention but he’s entitled to due process, nonetheless and cannot be held forever without being charged. Mathews test to be applied to weigh Hamdi’s interest in freedom against government’s need for safety and for secrecy from enemies.  O’Connor engages in this idea of the tribunals set up to give due process where not all evidence had to be disclosed, etc. He should receive two things: notice and a fair opportunity to rebut the governments assertions before a neutral decision maker and that  would not be too burdensome to the government. The court leaves open what venue to hold that in: military tribunal or civil court. It doesn’t decide.  Scalia dissent with Stevens says AUMF does not give government the right to detain him much less indefinitely. They either charge him with treason and try him, or release him, or suspend the writ. They see it as Milligan, not quirin. Thomas: the safety of the nation overrides everything. No test needed. Ginsburg and Souter: AUMF does not override the Non-Detention Act argued by Hamdi and so the government does not have the right to even detain him because any executive detention needs to be pursuant to an act of congress. It authorizes use of military force but not a word is mentioned about detaining.

· So, plurality places this action within Jackson’s first category of congressional approval. If there were no AUMF, we would be in the second category of twilight because it could be concurrent authority under war powers, etc. BUT dissent seems to place it within the third category because it contravenes the Non Detention Act. 
· Rasul v. Bush: ct looks at whether US courts have jx over detainees in Guantanamo since it is not in US territory and acc to Eisentrager case where ct said they had no jx over trials in Germany, since guantanamo is under US control we can distinguish this case from Eisentrager.  And cts DO have Jx. 

· Hamdan v. Rumsfeld: Not to defer to executive power in the war against terror. Does the prez. Have constitutional authority  to try these people with military tribunals without any kind of procedural safeguards? In the Uniform code of military justice and the Geneva conventions there were procedures that were not there in the tribunals. So ct. doesn’t tell Bush he cannot use military tribunals, but they need to know what they’re being charged with and have the opportunity to discuss it. And prez. Needs to sign off on these tribunals. Geneva says they need to be tried in regular courts. UCMJ has regulations as to how the tribunals need to be established, unless congress says you can circumvent, therefore making the process more democratic than just allowing prez to do it. It’s a check on executive branch. Both branches need to be on board. Also this decision forced congress to look at this issue. Military commissions act of 2006 was passed after this, and gave prez the authority to identify enemies, to detain them, bans habeas corpus petitions, allows prez to determine meaning and application of Geneva convention, set up tribunals, allow expansion of who’s enemy to include those who supported the enemy, and prez can declare an American citizen as an enemy combatant and detain him indefinitely! BUT after the elections, there have been renewed efforts to institute  more checks of executive power. 

· Padilla v. Rumsfeld: caught in Chicago airport. Plotting against US. dismissed on procedural grounds the petition for habeas corpus because he had to bring the action against the commander of the brig where he was being held instead. However, it is clear that the dissent would have found his being incommunicado unauthorized by AUMF because again it goes against Non-detention act. Stevens: “For if this nation is to remain true to the ideals symbolized by its flag, it must wield the tools of tyrants even to resist an assault by the forces of tyranny.”

·  Hamdan v. Rumsfeld
· 3.
Congressional Encroachment on the Executive Power: how legislature encroaches into executive power. It is the legislative branch that makes the law because they are peculiarly accountable to the people, although it doesn’t reflect the conditions of the 21st century. There has been an enormous growth in administrative agencies. Congress delegates a lot of discretionary power to these agencies because they’re not experts in a particular field, it’s an area that changes rapidly so you want to hand off issue to those  who are experts and know about the change, also it makes congress less accountable! So they get credit for identifying issue but are not responsible for political fallout! These agencies are given legislative power, executive power and even judicial power to adjudicate stuff. 

· Congressional self help: In the absence of judicial enforcement of an area, congress uses self help to reign in executive. 

· Congress can enact quasi constitiutional statutes. They can overturn the rule of an agenc by adopting a new law. But this can be difficult to do.  So they create:

· Also a legislative veto: checks the growth of executive branch administrative agencies. Gives power to congress to overturn an agencies decision without adopting a new law. And sometimes only one house needed to do this.

· Non delegation doctrine: solution to the problem of administrative agencies growth. Congress cannot delegate its legislative abilities to administrative agencies. It was enforced fairly regularly  until the 1930’s. Until the 90’s SCOTUS had not declared a single law un- permissible under this doctrine. It basically acknowledges at that the world is more complex and we need these agencies to do some of congress’ work. 

· a.
Legislative and executive actions (CB 385-396)

· INS v. Chadha: Immigration act of 1952 that gives attorney general to stay or suspend a  deportation. House disagrees and invalidates that decision, and  via a resolution of this one body, which the act says that only one house of congress could do it. Ct objects to this. They say that there is bicameralism and presentment. Bicameralism is that both houses are needed. Presentment is that any law needs to be approved by president. They say that they gave up the power to do this when they created the agency and the act, and so they can only take it away is by enacting another piece of legislation that comports with bicameralism and presentation. Of course, there is an argument that these two were complied with because the legislation of 1952 comported with these two requirements. Burger says that this is clearly a use of legislative power and it has to adhere to the standards of bicameralism and presentment and it has not happened. He contends that the framers only granted either house to act alone and not bicamerally in four instances and no more, because they wanted the checks and they wanted restraint of anyone branch, thus you have to adhere to the text of the constitution and bicameralism is required there as is presentation even if there is delay and inefficnecy,a dn burger says this is one case where the judiciary serves as a watchdog to ensure there’s adhesion to the text of the constitution. White dissents because he looks at contemporary needs of the government. He also claims there was bicameralism and presentation in the original act. Cumbersome to not give congress the power to veto, and also it gives much power to the administrative agencies. 

· Bicameralism and presentment (CB 396-402):

· Clinton v. New York: line item veto. This case explores whether the line item veto is not in fact unconstitutional because it has to do with returning a piece of legislation back to congress with a portion of it striken down. Constitution does not give prez the right to repeal statutes. The difference between this and a regular veto is that a veto is on a bill and it’s pursuant to article 1 §7 and line item happens after the bill is a law. constitutional return is the whole bill, line item is only of a part of the law. Constitution allows prez to return bills and play a part in other parts of the process (they can influence congress to pass a bill)  but is silent on whether he can repeal or amend part  of duly enacted statutes. That has to be construed as a prohibition because great historical debates show that the process to create a law was a finely wrought procedure. In this case, the law coming out of the line item veto is a truncated statute and not the one created by that finely wrought  procedure. Example of tariff act where prez could suspend exemptions given by congress But in that case, prez was acting according to what the statute intended and not in the case of the LIV: against the judgment of the two houses.  How so? The liv statute allows him to restrict others as he sees fit, the tariff act allows him to restrict the same statute that gives him the permission to do it? Is that the difference and why does it matter? And why didn’t the act say that he could veto first while still a bill and then sign it into law? If that was their intent, what’s wrong with doing that? That it is not something that went through the procedure of the two houses. He does in effect then, have much broader powers than the ones given in the tariff act in which he can only affect that narrow area of the law. Gov’t argues that this liv power is no different than the power he has to veto other spending things. Problem is that gives the prez unilateral power to change duly enacted laws. If congress wants to change the process, they need to amend the constitution.
· Kennedy concurring: liberty threatened, too much power in one hand, failure of political will does not justify unconstitutional remedies. 

· Scalia, O’connor, Breyer:  they say that it truly doesn’t differ at all from the power the president has anyway to not spend money that has been appropriated. Bicameralism and presentment are complied with. That presentment is complied with and thus not a problem, and presidents have done it since the first one. But that  there is a technical difference between a president declining to spend something appropriated and CANCELLING an item of spending.

· Breyer, O’Connor, Scalia: Dissenting: The act doesn’t violate any constitutional command and any separation of powers and it is constitutional. We need a workable government given the size of country we now have. In rebuttal to having authority to change the same law, he proposes the syllogism analysis: We only have one way of something being constitutional, this act allows the way to do something to be different, therefore it must be unconstitutional. How is this different from a provision in an act, like the act above, giving pres the power to prevent a provision in the act if he determines x,y.z? and if not, then why not have the same language at the bottom of act and say that that power applies to every provision in the act? And why not grant that power in a previously approved law granting it for all future laws?

· Also,  in the act, congress reserved the right to insert, by simple majority, a clause in any act saying that LIV cannot apply to that particular piece of legislation. The act is restricted to budget area not others and since he is an elected officer, unlike those officers of administrative agencies to whom more power is given by congress than the one given to pres here, it cannot be said to violate the nondelegation doctrine.

· If we apply the Jackson Tripartite analysis, the government makes the argument that this is at its maximum because congress gave him the authority  to do this. The majority of the court, however, says that he would be acting in contravention with congress because he is striking down portions of what congress had wanted to do.

· b.
Congressional control over executive officers (CB 402-419):Appointment clause:  Art. 2 section 2 clause 2 provides that pres can appoint executive officers with congressional approval. Congress gives the pres power to vest the power on officers. Congress cannot appoint or vest the appointment power on themselves. They should not be making the law and executing appointments. Const. doesn’t say anything about removal except as by impeachment. But it has been assumed they did.

· Bowsher v. Synar: dealing with the general accounting office created by an act. Office has duty to investigate everything that has to do with the spending of the country’s money. It is a congressional office and reports to the president.  One way to remove the controller general is through impeachment or through joint resolution signed by pres. If he doesn’t sign, they can overrule by 2/3 votes. What are the grounds for removal: inefficiency neglect of duty or malfeasance. Congress cannot delegate power to an officer that they then have the power to remove. That would be a conflict of interest because if he doesn’t toe the line of congress, then he loses his job. There’s commingling of powers here. He’s exercising an executive function, so he cannot be removed by Congress. Argument is similar to Chada, where congress again gave power and then takes it away. Once congress makes the choice to delegate  the power through an act, congress has relinquished his power and cannot claim it back. Once again, white dissents, as he did in Chada, White says that it is bicameral and since it requires presentment, the president is still involved and it should be constitutional. He says there’s not naked power grab by a branch of government.  If there’ s a blend of power then it’s ok. Is this a situation where congress is expanding his own power at the expense of another branch? No, so it should be ok. Rule comes out of this case is that congress cannot retain the power to remove officers exercising executive power.  Reasons they can remove him: Inneficiency, malfeasance, neglect, acts of moral turpitude. Ct. says through Burger, in a formalistic opinion, that congress cannot remove, because office is quasi executive. Only through joint resolution, pres involved, this is not a power grab by congress because of that. 

· So if congress cannot remove them, can the president. Article 2 section 2. Says pres shall nominate and appoint with the approval of congress. Nothing about removal. Principle that has emerged is that president has the power to remove unless specified by congress. Instances where you want to have independence from president or instances in which you want to show good case for removal.

· Case of Meyers v. US: postmaster general is removed by president but he could not be removed without senate approval. Ct affirms he can because it’s a part of his team and he can appoint and remove. However in Humphreys the court decides that pres can only remove if a statute doesn’t prohibit it. Meyer is applicable to purely executive officers. Congress, however, has the power to limit the removal of those who have a semi-legislative regulatory function. (FCC< SEC<EPA< etc) Pres has to show just cause. Congress by creating those agencies intends

 to insulate them from presidential power.

· Wiener v US: War claims commission. The pres cannot remove because removal power was not conferred on him by congress and the type of office should have independence from pres, because it was of intrinsic judicial character.

· SO, if the power is purely executive, then the pres can remove. If the office is one of quasi legislative (regulatory agency) or judicial in nature, then pres has to obtain permission from congress. Congress cannot keep removal power to themselves.

·  Morrison v. Olson: IS this law something that intereferes with the executive’s power . office of independent counsel.  1978 act law and ethics act: role of investigating counsel to investigate high level government officials up until the president. If AG had sufficient grounds to investigate high ranking officials then he could ask DC ct of appeals to appoint a special prosecutor and defining a jx for him. From then on, prosec. Would have full power and authority to exercise his powers, so justice dept. would stop investigation and let him do it. Removal: AG has power but can only remove for good cause, and that decision was subject to judicial review. This function is executive in nature (core executive function), congress is setting up the whole system, but prosec Is investigating exec Officials! Appointment clause, art. II sect. II president appoints. But there’s no express words in constitution to exclude a ct. doing it. AND since he is below AG, the constitution says that congress can vest appointment power on presidents, heads of departments OR in courts of law, which is the case here.  Also, it provides a check on executive by judicial. And they don’t have supervisory power either after they appoint him. The idea of limiting AG’s power to remove is because the special counsel is in fact, in charge of prosecuting Ag and even pres, so you don’t want them to be able to fire him when he finds something bad or incriminating. So his independence is guaranteed by limiting the removal to good cause shown congress. Ct. distinguishes earlier cases by saying congress is not expanding its own power, because they are still giving the power of removal to executive, just with good cause, unlike the earlier cases where they retained that power. So even though it is an executive function, since it is not a ploy by congress to get more power, Ct. allow it.  Because it’s not aggrandizement and usurpation. Executive retains power of removal, it’s just restricted. Scalia Dissents: infringes on separation of powers as delineated in constitution. 
· Mistretta Case: there was an indeterminate sentencing scheme  because judges had a lot of discretion and so you could end up  with a lot of differences in sentences depending on what judge you got, so there was a lot of discontent, so congress comes up with mandatory sentencing guidelines, binding on courts, and there was a sentencing commission to promulgate the guidelines, review them and fix them, consult with authorities regarding criminal system, they have to recommend to congress modifications regarding upwards and downwards departure, and a yearly report to congress about how it’s working. Argument against is that there is then legislative power in this commission made up of judges, is this a delegation of congress’ powers? Ct. says that there was not too much encroachment, todays society is complex and congress cannot do its job unaided  so needs to delegate some power, but this is not a delgation that is excessive, and it’s specific, and the powers were designed to work together, it is not encroachment or aggrandizement of one branch over another one. Powers are commingled and that’s the way it needs to be as long as it’s not excessive. This would fall on Jackson’s zone of twilight because both branches has power: the judicial always had a role in sentencing! So there’s no change, because traditionally there was this co-mingling of power. Scalia dissents because he considers the commission a Junior Varsity congress, too much delegation of power by congress. This is formalist and should not be decided on case by case basis. How is this not having the judges in n advisory position? Even if it says that they’re using different hats, it’s just a technicality.
· II.
Individual Rights: now we’re shifting to allocation of powers between people and government, basically. Government can be acting pursuant to its enumerated powers but still may be encroaching on an individual right. IE. Commerce clause allows them to regulate availability of contraceptives. Is that not an encroachment on IR? Jefferson and others didn’t think that we needed bill of rights because if you included it it would be deemed as if something that was not included was not there. (hmmm. Good point! Hence why privacy is not there and is considered protected nonetheless. Jeffereson was right!) They saw the constitution as a framewors where everthing else  belonged to the people. Adams and others wanted to have a bill of rights. Madison drafted 16 amendments. 12 were passed by 2/3 of house and 2/3 of senate. 10 were ratified by states and now stand as our bill of rights. 
· A.
Bill of Rights and Post-Civil War Amendments: Reconstruction amendments: 13, 14, 15th.

· 13: no slavery or involuntary service

· 14th: due process and equal protection for states

· 15th: suffrage for blacks.

· Bill of rights refers to federal government, not state governments. So to what degree were citizens protected?

· 1.
Pre-civil war application of the Bill of Rights to the states (CB 445-448): Some felt that individual rights need not be protected separately because indeed, if you separately enumerated them, it would be construed as if those were the only ones.

· Barron v. Mayor and City Council of Baltimore: Action by state that was discriminatory and basically violated takings clause. He had a boat and Md. Diverted a river, and he was left with no river, so he claims a violations of the takings clause (no taking without compensation). But 5th amendment applies to federal government. So does it also apply to city of Baltimore. CJ Marshall says that 5th amendment restricts power of federal government and if framers wanted it to apply to states they would have written it so that it would apply to the states, not only the general government. Bill of rights deals with general government not state government.  So unless specifically said, the intent of the framers was that it only applied to the federal government. The idea was to preserve states rights, they were concerned with individual rights being protected from the federal central power. Marshall was correct. It was not until the civil war  that the country grappled with whether they should also be applied to states to protect the individual rights from state action.

· After civil war, the reconstruction amendments are passed. But, to what extent do these amendments incorporate the bill of rights to be obeyed by states as well as federal government?

· 14th amendment overrules Dred Scott which said that African Americans were not citizens of the US. 14th amendment says that anyone born or naturalized is a US citizen. Therefore, all rights apply to them as well. This was passed to overcome the black codes enacted by southern states after civil war. 

· 2.
Privileges and Immunities Clause of the 14th Amendment (CB 448-457) No state shall make or enforce any laws that abridge the privileges and immunities of any citizen of the US. Does this mean that it extends the article 4th to states?

· Slaughter-House Cases: The P’s are butchers challenging a law that creates a 25 year monopoly of a slaughterhouse where now all the butchers would have to go there and pay a fee to butcher meat there. This passed with a lot of bribery of government officials in New Orleans. Butchers complain that this monopoly created involuntary servitude prohibited by 13tth amendment, violation of 14th because of violation of privileges and immunities, and also deprivation of property without compensation. Still good law as far as privileges and immunities . But the dissent has taken over as far as due process. 

· Butchers claim that under 14th they have the same privileges of article 4 protecting out of staters from discrimination by the state. That encompasses the right to pursue a calling a vocation. As citizens of the US they have a right to pursue a calling and this LA law is violating that fundamental right to pursue the calling protected to all US citizens by the article 4. Ct says that they are citizens of the state, and then if we take this, Congress can regulate then everything and will be taking power from the states if we extend these protections to anything done by states, so all civil rights can be protected by this! So it would undercut any power the states legislatures have . So in reality, they re-state the five things that were already protected before the 14th amendment: power to seek redress from fed. Govm’nt, to enjoy the high seas, yada, yada, arguably, rights that were already protected before,  So this case has been largely read  as cutting off the legs of the 14th amendment before it even walked. So the privileges and immunities have never been pursued under 14thamendment, but only under article 4th: states vs. out of staters. Incorpopration means that these protections could be applied to state govts. Most people argue that this is the natural interpretation of the language of the amendment. But ct only applies it to assembling, coming to seat of gvt, using high seas, etc. BUT these were there before, so it might as well not be in the constitution because it’s not serving as a textual home for applying the constitutional rights to the state actions! So after this case, we have used the due process clause as a textual home for privacy, right to abortion, right to die, etc. The more logical place is the 14th amendment. This is a debate still ongoing. This effectively makes this useless to protect former slaves because it protects the rights of states to do whatever the heck they want and the former slaves would still have to go through the states (which are discriminating them!) to get relief. 

· As far as taking their property, the ct says that this cannot be deemed a violation of 5th amendment because 5th amendment only applies to federal government. This has since been rejected. 

· As far as 14th amendmemt of discrimination, the ct rejects that as well, because the equal protection was only intended to protect former slaves. This has also been rejected. 

· Dissent: Field:privileges and immunities ARE indeed protected by the 14th amendment and they apply to ALL citizens. We should read it broadly because this was a result of a revolution re-structuring the power balance between federal and state gov’ts. So these privileges and immunities are to be incorporated in state gov’tms. Bradley : says that all citizens are protected not just blacks, and that this is not a case where the states’ rights are going to be swallowed by the federal govm’t. The consequences are not going to be as dire as majority thinks. Also, because we just had a war, we have to look at national will after it, it ought to mean something, so we need to construe it in a manner that gives it meaning. He says that indeed this law is a violation of the due process clause. Denial of ability to pursue a common calling. THIS OPINION STARTS THE DUE PROCESS ANALYSIS WE HAVE NOW. 

· SO SLAUGHTER HOUSE IS NOT WHERE BILL OF RIGHTS IS INCORPOPORATED INTO STATES ACTION. 

· THE DUE PROCESS CLAUSE IS WHERE THEY INCORPORATED THIS. Selective incorporation: selective because the ct did not in one fell swoop incorporate this in one case. So, it did happen but via the due process and equal protection. But NOT the privileges and immunities even though many argue this would be a natural home for  the substantive protection of fundamental rights from state discrimination from the language of it. Due process became the font where all rights are protected. The equal protection became the font of protection for different minorities and types of people. 

· Should we protect rights that are not listed in the constitution, and what do we use to protect them? Contraception, right to terminate a pregnancy.

· Considerations:

· Did the framers of the 14th amendment want this to apply to state.

· How does this affect separation of powers between fed and state

· What’s the role of the court.

· Incorporated:

· 1st amendment

· 4th amendment

· 5th amendment: takings, 

· 6th amendment

· 8th amendment

· So there are five provisions NOT incorporated into states. 

· 2nd amendment: right to bear arms.

· grand jury endictment

· 8th amendment guaranteed against excessive fines

· 7th amendment

· 3rd amendment

3.
Aftermath of Slaughter-House Cases (CB 462-467)

· Saenz v. Roe: Almost 100 years go by with the  hollow 14th amendment clause protecting privileges and immunities. In this case, the ct maybe opens the door to a more robust incorporation of the bill of rights into the state actions. Right to travel. Where is it in constitution? Ca, pursuant to congressional act, restricts the welfare given to families in residency for less than a year to what they would have gotten in their states.  Duration of residency requirement.  Ct says you have the fundamental right to travel and therefore the residency requirement is unconstitutional because it infringes on the 14th amendment right of  traveling and moving without being discriminated for being a newly arrived citizen. They also differentiate this case from Slaughterhouse in that this involves traveling and moving and Stevens says this is a right that was covered under Miller’s opinion that  there were some rights that were protected from before, one of the list of rights that has always been understood as being  a national citizen’s right.

· Article 4 section 2 protects people who will be going back to another state, so the court really cannot use it because the Saenz family was not going back and so it was not protected by this article.  Here we’re talking about the  rights of newly arrived citizens. The constitution doesn’t talk about degrees of citizenship.

· Strict scrutiny is used for cases that restrict travel.

· Rhenquist dissents because we have always upheld lower in state tuition for schools, so how is this different.

· Thomas dissents because he doesn’t think that the framers intended to protect welfare because that was not a right at the time, it is a public benefit. Although Thomas has argued for  reviving the 14th amendment’s privileges and immunities clause! 

· B.
Substantive Due Process. Not procedural due process. But something that addresses the substantive component, the rights that have noting to do with process. 14th amendment says “nor shall any state deprive a citizen of life liberty or property without due process”. Cts have interpreted this to mean “substantive due process” protecting rights not necessarily listed in the constitution. What are those rights? How do you find them? Some are enumerated some are not. 

· The first part is economic regulations that protect economic rights. Lochner Era.

· Second part is modern substantive due process is about the protection of non-economic rights: privacy and such.

· 1.
Economic regulation

· a.
The Lochner era: The discredited lochner era. Overreaching by the court. “You’re lochnerizing” is an insult to judges.  judicial intervention (CB 485-86, 492-503): Cts. Interpreted substantive due process as protecting right to contract on whatever terms with whomever you decide to contract. Ct abandons this laisses faire reasoning in 1937.  This era happens in industrial revolution and there’s a lot progressives trying to pass regulations. Ct strikes down over 200 of them because they go against industry. The court is against the labor movement. So they see this 14th amendment due process as the way to limit state’s ablity to interfere in industry.

· Yellow dog contracts forbade people from joining unions.

· Lochner v. New York: (1905) Our understanding of substantive due process comes from the explanation in Lochner! So even if it was wrong, they explained due process in this case and that stands. Principles coming out of lochner:

· Freedom of contract

· An infringement on that freedom will trigger a high level of scrutinity of that law and they’re better have a good fit between means and objective (means/end)

· Redistribution of wealth is an illegitimate objective of legislation. Distribution of wealth that comes from free market system is presumptively valid. 

· This state statute in New York regulates that bakers can only work 10 hours a day. A baker gets thrown in jail for having a worker work more than 10 hours. This statute violates his right to contract. NY defends by claiming state police powers to regulate health, and safety. Ct acknowledges that the states have the power to do that. BUT they examine whether there is an appropriate “end” to the regulation. Whether it was a legitimate exercise pf that state power. It triggers strict scrutiny because it infringes on a protected right.

· Reasons for striking down statute:

· Ct. says that the right to contract is fundamental within the meaning of liberty protected by due process clause under the 14th amendment: the bakers are not wards of the state and they can contract to sell their labor as long as they want.
· Redistribution and Paternalism is an illegitimate ends of govt.

· Strict scrutiny is the standard to apply to determine whether a regulation has a fit between the ends and the means of the regulation. In this case, they find the fit is too remote. Means/ends problem. They think this is just an attempt to regulate labor relations.
· Holmes dissents: One of the most influential dissents in history. Why does the court have the power to overturn the legislative judgment. This is not the place for ct to make policy determinations. The wisdom of this kind of legislation is better left to legislators, and proposes a much higher degree of deference. Criticizes judges implementing their agendas and trend of thoughts: Darwinism and laissez faire. Constitution is not meant to embody any one economic theory, either paternalism or laissez faire. He thinks the meaning of liberty is contraverted when you read it to encompass right to K.

· Harlan also dissents: We should defer to legislature and have a rational level of review as opposed to high level of scrutiny because there’s political means to vote them out of office and because they have produced the studies to support the law: bakers are overworked and they have a dangerous job, etc.

· After Lochner:

· Lochner expanded our definition of due process and what rights are covered, including an expansive view of liberty and property to include values not explicitly stated in constitution. But the judge did not iew freedom of contract as an absolute, but as subject to restrictions of state’s police power, health being one of them. But he did not see that need here, and labor law was not within the permissible ends of a statute! Heightened scrutiny is appropriate only when fundamental right at stake. In Lochner the ct thought liberty of contract was one of those rights. BUT should due process encompass substantive rights as well as procedural rights? Who ever said that was the intent of that clause? Some argue that even if liberty is broadly construed and even if you find substantive rights  in due process, the court should employ a lower level of scrutinity and higher deference to the legislature and the people, after all they enacted it. 
· Muller (1908): No freedom on K: anti business! Sustained maximum hours law for women! Dissadvantaged creatures dependant on men that they are! Brandeis Briefs from experts come from this case and Dr. Louis Brandeis.
· Addair (1908): Unconstitutional under due process to prohibit employers (interstate RR’s ) from requiring non union employees (yellow dog contracts) Freedom of K upheld.

· Coppage (1915):  Freedom of K and employer can require that employee NOT join union. Holmes dissents: only by joining union can we ensure an equal bargaining power.
· Bunting (1917): effectively overrules Lochner by permitting a law mandating maximum 10 hours for factory workers female and male, and overtime max of three hours paid at higher rate. Anti-business!
· Adkins (1923): Freedom of K: 19th amendment passed and there is no longer a difference between men and women and therefore this law requiring minimum wage for women is unconstitutional. Holmes dissents (again!) “it will take more than an amendment to convince me there are no differences.”

· In meyer v. Nebraska (1923) parents v. teacher who was teaching in other language. Liberty became more than freedom from physical restraint and it included freedom to contract. It made possible the protection of freedom of speech against states, to rear your children, to worship your own god, and to pursue those things long acknowledged in common law as essential to the pursuit of happiness by free men. 
· Weaver v Palmer Bros (1926) Matress filled with Shoddy materials. Law passed to forbid this. Ct strikes down the law totally prohibiting shoddy as arbitrary. Pro business.  Holmes dissents: we have to defer to legislature.

· Williams v Standard Oil: 1929: Pro-business anti price regulation. state legislature cannot fix prices unless it is affected with a public interest (something like a natural monopoly like utilities.)

· New State ice: (1932): ct invalidated restraints that prevent entry into line of business. Pro business. 

· Nebia (1934): See below. regulation of price of milk at 9 cents a quart. Nebbia is convicted for selling at below that. Big discussion of why legislature is doing that: to protect family farmers after depression hit. Price regulation stands.! Anti-business.

· Morehead (1936): ct adhered to Adkins and invalidates NY’s minimum wage for women statute.  Pro-business.
· 1936 Roosevelt announced court packing scheme. Roberts switches sides on West Coast Hotel to prevent court packing. Switch in time! Also, after depression, the economy changed and the perception that the free market would work and regulate itself, was beginning to fade in the face of the depression. 
· West Coast Hotel (1937): Questions whether there is any fundamental right to contract, secondly is there is a law that goes against it, it should be reviewed with deference only under a reasonable standard, and third, it says that there are genuine interests in regulation for the protection of reasonable state purposes. Upheld a state minimum wage for women. Effectively overrules Adkins. Switch in time case of judge Roberts changing side and creating a new majority with the dissenting judges from previous cases. Valid reasons for economic regulations: reasonable in relation to its subject and in the interest of the community. Protecting workers is within police powers allowed the states. Protection of a class of workers who are in lower bargaining position  to others. Acknowleging a fundamental right to contract, in many respects, acts a subsidy to employers and we should not be doing that. We want the govt to equalize bargaining power in order to legislate for the public good. So basically ct says yes you can indeed redistribute wealth if in the public good. Deferential review of legislature and the gov’t can intervene to protect the weaker party. So Dramatic change from Lochner and Adkins.  This shift may have occurred years before but since the ct is not elected and it takes some years to catch up. This case is a total departure from Lochner.
· Eerie (1938): Must use both state written and unwritten law. States’ rights. Not pro-business because it disadvantaged those who were looking for forum.

· Carolene products (1938): upholds filled milk statute from congress that prohibits shipping across state lines filled milk, “undernourishment and adulterated food product that constitutes fraud upon the public” grounds t uphold legislature. Justice Stone in footnonte 4 (the most famous footnote in history) talks about the fact that there is a presumption that there are facts supporting the legislation. Rational basis review standard. Very deferential standard: are there any known or even possible facts that could support the legislation: Even more deferential than Nebia. Gov.t will win almost always. They will almost always be upheld under this analysis. So, right to property no longer fundamental???? Anti-business! footnonte 4 But that the scrutiny may be more when other rights more fundamental and protected under ten amendments are concerned. Cts attempt to say why Lochner was wrong but when the ct will actually use a higher level of scrutiny: ‘there may be a narrower scope of for operation of presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the constitution, such as those of the first ten amendments which are deemed equally specific when held to be embraced within the 14th amendment”. So we should scrutinize more closely when legislation interferes with those rights. Second area of more close scrutiny would be when there is a political question that may not be fixed unless there is judicial intervention. Third area is when there is an insular minority (religious, national or racial minority) you need more judicial review because they will not be able to organize effectively to work the political process. Summary of footnote 4: So, even though we now look with deference, there will be instances in which ct can look with more scrutiny and that’s bill of rights, when a law interferes with the political process (cts should intervene when groups cannot represent themselves (voting rights), and thirdly when there are the interests of a minority at stake who may not have power to do it themselves (discrete insular minorities). It starts the are of substantive due process of non economic rights.

· Olsen v Nebraska (1941): ct unanimously upholds a law fixing maximum employment agency fees. Following the admonitions of Holmes that public policy not embedded in the constitution should not be followed.

· Lincoln Federal v Northwestern iron(1949): again unanimous sustaining state “right to work” statute requiring employment decisions not be based on union membership. Decrying Adair and Coppage and Lochner. Finding that states have rights to legislate as long as it is constitutional and not against a federal law. 

· Current court has withdrawn from careful scrutiny of most economic regulations but has increased  intervention as to laws infringing privacy and other non economic interests not explicitly protected by constitution.
· b.
Modern era:  decline of judicial scrutiny (CB 503-513)
· Nebbia v. New York, 1934. Contract rights are absolute. The state has te right to regulate for public interest. Is there a reasonable relation to a proper givernmeent purpose. Much more deferential. regulation of price of milk at 9 cents a quart. Nebbia is convicted for selling at below that. Big discussion of why legislature is doing that: to protect family farmers after depression hit, to ensure that the farmers can actually make a living, so that they don’t have  a need to cut corners and produce a lower quality milk, not as clean . Price regulation stands.! Anti-business. Nebia sold two quarts and a loaf of bread for 18 cents, thereby violating the statute by selling below the allowed price.  Nebia argues that your freedom of K is being violated, thus your due process substantive right. Ct says that it is important to ensure safety and cleanliness of milk and therefore the state, under their police powers for health, etc, has the right to regulate the price. Right to K is not an absolute right. Demands only that the law not be arbitrary, capricious, or discriminatory. So that’s a lower standard: is there a reasonable nexus between the ends and the means. But test is not completely deferential. 
·  Williamson v. Lee Optical Co.(1955):  Statute that says  that no one can make glases, frames or lenses without the authorization (prescription) from an ophtalmologist. So the effect was to prohibit anyone from getting new glasses from opticians without involving an ophtalmologist. Ct says that if you do have the prescription on file, they can make it again. Also, they say that it may be a true concern of the legislation that people should get eye exams regularly and that maybe it does protect people from having glasses made by someone who doesn’t know what they’re doing or you get glasses that don’t fit your needs. So the standard is extremely deferential because they don’t even say the legislature had a good reason, they just say that the legislature could have a good reason even if we don’t know it and that it’s not the ct’s place to second guess that reason. People think this was a lobbying effort by the ophtalmologists in Oklahoma (special interests groups). Dst. Ct thought it failed the rational test of being reasonably related. Ct says they’re no longer in the business of striking down state economic regulations based on due process clause. They acknowledge the legislation maybe irrational, but it is the state’s job to do this analysis not the court’s. THIS IS THE LEVEL OF CURRENT REVIEW> NO LAW HAS BEEN HELD TO VIOLATE DUE PROCESS. ALL YOU NEED IS A CONCEIVABLE RATIONAL STANDARD.

· Detour of other economic regulations: Takings clause of 5th amendment and Contracts clause of article 1 section 10. Framers were opposed to wealth redistribution. 

· 2.
The Takings Clause: 5th amendment provides that private property shall not be taken for public use without just compensation.  Does that mean federal government or states? Does that mean for public use like a park or can we buy it and give it away to someone else? In Chicago B&Q RR court said the states as well and it cannot be taken away for private use. Eminent domain rules used in Kelo. But as seen in Kelo, you may take it and lease it for private use if in the process you’re improving public causes.

· Check on govt so they don’t do it as retribution for dissenters. 

· Questions to ponder:

· 1- How do you know there’s been a taking.: 

· if the gov’t has taken physical possession, they need to compensate even if it’s only temporary. Most difficult one to determine is 

· regulatory taking: law that has affected the permissible use of property. But what level? Almost any regulation would affect this, so we need to determine if it goes too far.

· has it deprived property owner of all economically beneficial use of the property (per se taking)

· second one is when it has not gone that far yet. Ct sees these factors:

· economic effect on the owner

· whether it interferes with the investment expectation of the owner

· character of gov’t action. 

Other area of interest is what defines public use. Can you use eminent domain to redevelop an area? Yes, according to Kelo: public purpose I public use. No per se rule that had ever barred public purpose to be construed as public purpose. Rational basis review was used (very deferential). No primary intention to benefit a private party. Concerns about consequences on communities that have less of a political voice.

· Kelo v. City of New London:  are there any limitations in what constitutes public use.? What’s the level of deference given non-judicial actors. 2005 case. Issue was the defintion of public use and eminent domain which in the past was used for building roads, parks, etc. In this case it was transferred to private owners. New London trying to create new jobs and revitalize city they exercised eminent domain and gave the land to developers who built a 300 million dollar facility for Pfizer. Redevelopment. But since it goes to a private entity is it a public use? Ct holds that indeed it is for public use.  Economic development and revitalization is an appropriate public use because it generates jobs and new tax revenues. No per se rule that bars economic development to be public use. Difficult to draw a line to determine what is economic development and what is public use when they overlap this way. Ct is giving enormous deference to the city of New London authorities. The P’s were challenging only some parcels of the plan. The ct says that you need to look at the whole plan, not just parcels. Level of review is established as rational basis and deferential level  of review. No convincing evidence that the taking was  not intended to benefit a private party, so the ct upholds. Kennedy concurrence: meaningful rational review: was there a rational basis, check to see if the process was open, rational review with a bite. There are circumstances where the presumption should go against the taking. O’Connor dissents: novel theory that the government may only take property and transfer it to private parties when the initial taking eliminates some "harmful property use."  and Thomas dissents: Thomas goes to framers and to what they intended: they did not intend to have public purpose=public use. Any case suggesting public purpose should be overruled. Only things that are like parks and roads. 

· 3.
The Contracts Clause: Article 1 section 10. No state shall pass a bill or law impairing the obligation of contracts. Mainly passed because states were passing debtors relief laws after the American revolution and creditors were not happy. Framers wanted to restrain states from doing so, from passing laws affecting contracts. This clause is the major textual nasis for judicial protection of economic rights. When cts started to use substantive rights under due process clause, the K clause was sort of not needed and when they stopped using it after Lochner era, this  clause also went down with the due process argument. But the ct has demonstrated that it has more bite. Two important limitations:
· it only applies to existing contracts.

· Only applies to state gov’t. not federal gov’t.

· Ct seemed at some point to say that K’s are not as sacrosanct as we thought them to be under the clause and that the clause did not prohibit all laws passed to remediate insolvencies. Ogden said that these laws were ok if they only restrained K’s done after the passage of the law. Certain state powers were inalienable . Stone v Mississippi: “neither contract clause not due process has the effect of overriding the power of states to establish all regulations that are reasonably necessary to ensure health, safety, good order, comfort and general welfare of the community. This power can not be abdicated not bargained away and its inalienable even by express grant and all K and prpperty rights are held subject to its fair exercise.

· Home Building and loan assn v Blaisdell: upheld the Minnesota mortgage moratorium law of 1933. Allowed bigger redemption period after depression. Judge Hughes for the ct: The clause cannot be read literally and narrowly because states have interests that need to be balanced with the clause. In order to have K’s in the first place you need to have  a government and a system that work and sometimes if you don’t pass a law like this, your framework may just collapse. States have protective powers they can exercise. If they can do it to temporarily protect people from fire or natural disasters why not from economical disasters? Reasonable means as to be within its legislative competency. Deferential rational basis review. Means have to be reasonable and appropriate. 
Constitution is not static and we cannot always look to the intent of the framers because Marshall said: it’s a constitution we’re expounding” in Mc Culloch v. Maryland.

· Ct has used the clause as a throttle to  the capacity of states to protect their fundamental interests.

· Holding: the contracts clause is not absolute restriction of states protective power, this legislation I clearly so reasonable as to be within the states legislative competency. Since the interest is accruing, they will be able to collect on the debt, the debt still exists and the only difference is in the redemption period, they uphold the statute.

· Sutherland Dissent: this is precisely the kind of law the framers meant to protect against!

· For test:

· So is there a substantial impairment?

· If so, is there a reasonable and rational basis for it?

· If so, are the means reasonable and appropriate?

· So, there is an alleged departure from original intent in this interpretation of the K clause.

· In 1977 for the first time in 40 years, ct invalidates a statute using the K clause: US Trust v. new Jersey: Bond issue that guaranteed they would not use the money to subsidize free rides on subways etc. Blackmun says that when a state passes a law trying to change its own contractual obligations, they have to be subjected to a higher degree of scrutiny, and it may be constitutional IF IT IS REASONABLE AND NECESSARY TO SERVE AN IMPORTANT PUBLIC PURPOSE. The K clause would provide no protection at all if a state were allowed to reduce its financial obligations whenever it wanted to spend the money in other projects! Ct cannot engage in a utilitarian analysis of public benefits and private loss. State cannot refuse to meet its financial obligations because it would prefer to spend the money on public goods. Burger says that in order for a state to be able to do this, they have to prove that the impairment was essential to the achievement of an important state purpose.

· Brennan dissents with White and Marshall: Oh, my God, you’re making this clause revive again and giving it so much power! What happened to deference to legislations and now you’re creating a safe haven for property rights!

· So in this one the basis of review is higher because state is a party. 

· 1978: Allied Structural Steel v. Spannaus: minessota’s private pension benefits protection act says that if you underfunded a pension plan and left the state you need to fully fund it. Stewart for the ct: This is an imposition of  a new obligation on the parties and they had relied on whatever the law was before and whatever k they had with their employees so we cannot just come and impose this new thing retroactively.The contract clause is not a dead letter, recent decisions of the ct notwithstanding! This law doesn’t posses the attributes of other who have survived a challenge. (How is this valid if it doesn’t change a K, it simply adds to it? Clause says that it cannot  impair the obligations it doesn’t say anything about adding to it! Also, why is this not challenged under the expost facto clause being that it’s retroactive?) Dissent by Brennan, Marshall and White: they say the same thing I said. It’s not an impairment it’s just adding like many other laws. 
· A return to greater deference? 1980’s: two cases where the decision was unanimous: Energy reserves group v Kansas: Blackmun actually distills a good three step rule: If the first one ain’t there, don’t even go farther.

· Whether the state law has actually operated as a substantial impairment of a contractual relationship

· If so, then:

· The state in justification must have a significant and legitimate purpose behind its regulation such as the remedying of a broad social or economic problem.

· Determine whether the re-adjustment of the rights and responsibilities of the contracting parties is based upon reasonable conditions and is of a character appropriate to the public purpose justifying the legislation adoption.

And, if state is the contracting party, then ct to defer to legislature as to the reasonableness and necessity of their measure. ERG knew it was subject to both federal and state laws and the new regulation is not a substantial impairment, and  it’s therefore screwed! 

Powell, burger and rhenquist agree and say that if 1st ain’t there, why go further.

· Exxon v Eagerton: marshall for the ct. Not even needed to go through three step analyis: There’s a sharp difference between laws that are specifically directed at contractual obligations and those that simply have the effect of impairing contractual rights. This law increasing tax to Exxon and prohibiting from passing it on to consumers is a generally applicable rule of conduct designed to advance a broad societal interest.

· Retroactivity: expost facto clause within article 1 held to apply only to criminal, not civil legislation! Why, what other place would be a better textual home for retroactive laws, whether civil or criminal? Thomas has said in Eastern v Apfell that he would be willing to revisit that one

· 4.
Modern Substantive Due Process for Noneconomic Liberties (CB 544-629)

· During Lochner the ct was mostly looking at economic regulations but two decisions focused on something else:

· Meyers v. Nebraska: teacher teaching in German to elementary school kids was violating law. Ct strikes it down: Liberty means right to contract, engage in occupations, marry, bring up children and wordhip God, seek knowledge. So ct., recognized a non-economic right.

· Pierce ve. Society of sisters: ct strikes down law prohibiting private and parochial schools.

· Skinner: Way after lochner and only one before Griswold.  invalidates sterilization law applying to three strike felons.

· But other than that, majorly any law was upheld and was not striken down having to do with fundamental rights until Griswold.

· a.
Fundamental right to privacy:  contraception/abortion

· Griswold v. Connecticut, Conraception. First case to recognize a constitutional right to privacy and enforcing the notion of fundamental rights under the due process clause. Gov’t regulation cannot be broadly sweeping that unnecessarily invade the area of protected freedoms. State claims they need to regulate morality and save the institution of marriage by preventing infidelity. As opposed to contract laws where perhaps the cgov’tt needs to intervene as a watch dog to protect unprotected classes, this is an area where we don’t want gov’t intervention. Under footnote 4 this is a fundamental right that can have a disproportionate impact on women and ct should intervene and exercise less deference. It also affects disproportionately poor people who go to clinics instead of private doctors.

· Douglas talks about a narrow area of relations between husband and wife, very specific. Also mentioned the 3rd about quartering soldiers, 4th against illegal search and seizure, 1st about freedom to association, 5th deprivation of liberty without due process. So he looks to a pattern to prove that framers were interested in protecting privacy of citizens. He’s trying to avoid specter of lochner by finding this. He doesn’t want to find substantive due process like lochner so he finds all those places that have “penumbras” of privacy that show it is a fundamental right that is un-enumerated. 

· Concurrence by Goldberg: ninth amendment is his focus protecting un-enumerated rights through 14th. They place it in 9th amendment as right reserved to people and protected by the 14th from infringement by states.  Fabric of constitution demonstrate that rights to marital privacy is a fundamental right. If a state cannot order a couple to have only two children, they cannot order them to have more either. Where a fundamental right is involved, the state cannot abridge by showing a regulatory statute has some rational relationship to the effectuation of a proper state purpose. It has to show the purpose is compelling. 
· Black dissent: your’e lochnerizing. There is an amendment process to change the constitution if you don’t like it. No right to privacy and govrt can infringe unless prohibited by statute.

· Harlan concurrence (has won out in time): never mind 9th and all others. THIS IS UNDER 5th amendment due process and protected by the 14th from infringement by states. This is a fundamental right, as opposed to contract. Also points toward 3rd and fourth amendments where privacy is explicitly mentioned. He says that personal values do influence decisions by judges even textualists do because they are injecting their values in it. So judicial self restraints have to be : look to history, look to values that underlie our society, third look to federalism to help us decide and have states maintain autonomy (they will keep justices from over reaching like lochner). He says to look to due process to solve this because it’s much broader. States can regulate but not if it’s arbitrary or for no good purpose. They can regulate morality but it cannot be arbitrary. So standard of review is strict scrutiny. Also, rights are not absolute and you can regulate other kinds of things even if they are done privately: incest, adultery. But when you encourage the marriage you have to protect it as you protect the curtilage of the home. So when a law is an abridgement of a fundamental right (like privacy), it cannot be justified solely as rational or reasonably related to a proper state purpose. It will be reviewed under strict scrutiny and pass only if state interest is compelling and if the means employed are the only ones possible or whether there were less drastic means to achieve the same thing. So, basically the same as the dormant commerce clause and state laws that discriminate against out of staters: legitimate state interest and no other means to do it. Also in due process you review the same way: under lochner when looking at right to contract and under these cases when you look at other non-economic fundamental rights. In this case, the state interest has to be compelling and the means have to be necessary and narrowly tailored. When it’s not a fundamental right, you go to reasonable  or rational basis review, interest has to be legitimate and means have to be reasonably related  or rationally related to interest. 

· Chart on board”

·                              Ends                   means

· Discriminatory (DCC)           legitimate               only means

· Due process fundamental      compelling            necessary narrowly tailored

· Due process non-fundamental  legitimate        rationally related.

· So what does Griswold stand for:

· Right to privacy is fundamental and it relates only to married people in this case. Marital privacy. At its broadest it’s about autonomy and the right to be left alone. 

· Eisenstadt: Solved under equal protection because the state is discriminating against unmarried people. Lowest level of scrutiny: rational basis: and it doesn’t even meet that. State cannot put forth a rationale as to why state doesn’t allow unmarried people to get contraceptives. (Health is the same regardless of marital state! ) They mention that Griswold was for marital couples but the decision of the individual is at stake and individuals, married or not, have the right to not have gov’t interfere in a decision as to whether or not to have children. SO THE COURT EXPANDS THE GRIWOLD DECISSION. 

·  Roe v. Wade, 1973.  Blackmun for the ct. 46 states criminalized abortion. 

· Tx law that criminalized abortion except to save the  life of the mother. Case went to scotus based on “not moot because it’s capable of repeatability and avoiding review.”  How do you uphold due process protection for woman’s right to chose when you have 46 states that don’t? History! It was only recently criminalized, not when amendments were recently.

· Does the law impinge on a fundamental rights? If not, rational basis review, but if it does, then strict scrutiny. 

· Once ct determines level of scrutiny, is state level of interest compelling or legitimate depending on review standard (see chart above)

· Does the end fit the means of viceversa?

· They lay a doctrinal framework.

· Ct holds that the fundamental right to privacy is being impinged upon, either on due process clause of 14th or ninth amendment (rights reserved to citizens). They talk about the burdens of childhood and how she cannot be compelled to endure it by the state. Economic, medical, social stigma, etc. All factors to give her the right to chose. Question of autonomy not of  a political majority. Not autonomy of the woman, but of the doctor! It’s also about bodily integrity (battery). Ct talks about balancing interests of state in health and life. So privacy right is not absolute. Ct. talks about 14th amendment not protecting fetus. When 14th was passed, abortion was much more freely practiced than in the 60’s, so the drafters cannot have meant to protect  fetus. Also, that in TX they do allow medically needed abortions, so how does that not violate 14th? They cannot have their cake and eat it too.  Ct cannot engage in determining when  life begins if churches and states cannot do that either so they come up with a framework based on trimesters. State has an interest in protecting health of women but that’s more toward end of first trimester and the interest in preserving life of unborn only starts at viability which is at about six months.

· So during first trimester, decision has to be left to doctor. During second trimester, only restrict it if regulation is in a way reasonably related to maternal health. During third trimester, since fetus is viable, state can even proscribe abortions all together, EXCEPT when needed to save life or health of woman. So state is free to place increasing restrictions on abortion as the period of pregnancy lengthens, as long as restrictions are TAILORED to the recognized state interests. 

· Stewart: Oh, c’mon, accept that we’re using substantive due process rights. State has interests but they cannot impinge on fundamental rights.

· Douglas concurring: interesting division of rights:

· Absolute rights

· Subject to state police powers

· Subject to regulation as long as compelling interest.

· Rhenquist dissents.

· Criticism of Roe: it’s not privacy anymore when you involve a third party.  Also, not found on constitution, judicial fiat. Ginsburg also thinks this is an issue of equal protection because it’s borne only by women and it should have been couched in 14th amendment equal protection clause. 

· From Roe to Casey: series of decision that strike down regulations that make it more difficult to have abortions. 

· Minors and husbands: State cannot delegate authority to to prevent abortion during first trimester. In Planned parenthood v Danforth: husband cannot be given right to have to give consent. In the minor cases, same thing. Parents would be given right to consent. Ct says it would amount to absolute and arbitrary . EXCEPT that minors coukd be subject to parental consent if it was not blanket veto and minor has access to an alternative judicial bypass. Parental notification requirement is only parents are told they will have abortion, as long as judicial bypass available.. 

·      Thornburg: doctors had to report information. Had to use medical procedure to preserve life of fetus in post viability. Other cases  required waiting periods, publicizing information, counseling against abortion, etc. All in fact, restricting abortion in some way. Also, constitutional amendments were proposed saying life begins at conception and it failed. At some state levels regulations were enacted that made abortions more difficult to obtain. 

· Funding: this is where the ct mostly has upheld these funding constraints. Govts can make value choices as to where they spend their money. They speak to positive and negative liberties. Right to be free from government regulations and to receive something. As a general matter, there are negative liberties but constitution doesn’t guarantee positive liberties. Maher v. Roe: ct. denies funding of abortion, so indigent women don’t have the right to exercise their fundamental right so in effect they are induced to bear children. However the gov’t doesn’t have the duty to provide funding. Ct says it doesn’t not infringe on their fundamental right to chose, they have the same choice as if no other health services or health insurance were provided. The burden is indigency and that’s not created by Conn. The actual pregnancy was also not created by state. Harris v McRae: Medicaid cannot be used for abortions unless life of woman was at stake, or result of rape or incest. So medically necessary for health  of woman is not covered by Medicaid. Ct upholds the Hyde amendment. Women not entitled to distribution of wealth and services. Woman’s responsibility’s not the government. Brennan dissents and says it’s a discouragement because it’s an unequal subsidy. 

· Counseling: federal planning project may not provide counseling about abortion as an option of family planning. And cannot refer woman to abortion provider. But they could give information about prenatal care and about childbirth. Argument that it doesn’t leave a woman worse off than before, however, it’s misleading information, misguided about opportunities. 

· Webster (1989): beginning of end of a woman’s fundamental right to terminate pregnancy. Four justices opposed upholding Roe. law with preamble saying that life begins at conception (Missouri) Rhenquist says it’s not against Roe to do this. State has the right to express its point of view or not pay for abortions through state employees or at state facilities. Abortions after 20 weeks ONLY if it could be proven that fetus was not viable. He criticizes the trimester framework and Scalia says he would overturn it. Blackmun, who wrote Roe, said there was a cold wind blowing…since there was a change in the composition of the court w/o Marshall or Brennan.

· Planned Parenthood v. Casey: O’ Connor, Kennedy, souter, stevens:
· PA case. Undue burden.  So Abortion pre-viability is legal but state can regulate as long as it doesn’t place an undue burden on the woman’s right. Abortion post viability states can do whatever they want as long as there are exceptions for health and life of mother. Required: informed consent. Definition of medical emergency. Provide information and waut 24 hours. Parental consent with judicial bypass. Spousal consent. And reporting requirement. It upholds Roe, but not all parts just what they term the central holding: pre-viability and postviability: pre-viability the woman’s interest should prevail, post viability, the state’s interest should prevail. But state does have ability to regulate even pre-viability as long as it does not unduly burden the woman’s right to terminate pregnancy. After viability you can even proscribe it. So: is this a fundamental right? If so, is there a state interest and a state infringement? F so, ?... ask her! So this is not strict scrutiny.  Does away with trimester framework: it did not give sufficient weight to state interests in the life of the fetus from the moment of conception.  Also uses O’connor’s undue burden standard. They explicitly state that the font for this right is the 14th amendment. Defines substantive due process under 14th amendment due process clause: it has been understood to contain a substantive component as well, one barring certain government actions regardless of the fairness of the procedures used to implement them. Case argues that they will not change ruling because it is stare decisis and the credibility of the court is more important than fixing whatever error, if error there was!  Adhere to rule of law in Roe. Four factors that ct looks at in determining whether to overrule: 1- has there been reliance (for 20 yrs. have people made decision s based on it.) 2- Is it workable in enforcing. (yes it is) 3- has there been a change in doctrine (remnant of abandoned doctrine, but this one is not) 4- changed circumstances or facts or knowledge (pertinent facts have not changed), therefore they should follow stare decisis. They talk about the credibility of the court and how they cannot bow to popular pressure, as it would weaken their ability to do their job. Their opinions have to be strong opinions and based on legal principles, not the whims of society.  Ct relies on bodily integrity: you cannot burden women with submissive roles by forcing them to bear the children, even though they have done so in the past, it doesn’t mean that state can force them to. The main tenet of Roe stands that women have right to decide to abort before viability. After that, state has legitimate interest in protecting life and can enact whatever measures and even proscribe abortion. But before that stage, no law will be constitutional that unduly burdens ( a law that has purpose or effect of placing a substantial obstacle on her path)  a woman’s right to terminate pregnancy before viability. BUT state can promote childbirth over abortion and informed decisions will be upheld, as will regulations in favor of health and safety of mother. You cannot mislead women, but inform them.  Thus:

·  informed consent with 24 hour waiting period is ok, because even if particularly burdensome to poor women who travel long distances to get abortion, etc, not undue burden! 

· Husband is no longer the head of the female and constitution protects everyone the same. Thus, state cannot give the husband a veto power over the female. The spousal notification provision is struck down because it will be an undue burden if only on a small percentage of women who will be affected. They talk about abused spouses who will not want to tell their husbands of abortion for fear of their safety. Therefore, since it will be a substantive obstacle to some women, it is struck down.

· As far as informed consent from parents, ct reaffirms the judicial bypass procedure necessary to uphold any law creating this requirement. PA has it, so it’s valid.

· As far as the reporting requirements saying that a publicly funded clinic has to report a bunch of stuff except woman’s identity (but yes, on the dr.’s id!) the ct finds it constitutional and ok! Except for the husband notice part. (whether woman was married and if so, was notice given, and if not, why not?)

· Stevens agreeing with the importance of stare decisis and saying that overruling Roe is not possible and would have significant costs: basic equality of men and women. Agrees state interest in life, and informing women, but WHEN it tries to persuade women to chose childbirth, we have crossed the line: decisional autonomy must limit state power to inject into a woman’s most personal deliberations its own views of what’s best. Any materials given by dr trying to persuade her not to have abortion are unconstitutional!  24 hr delay time is unnecessary because based on outmoded and unacceptable assumptions about women’s decision capabilities. Burden can be undue because 1- it is too severe, 2- it lacks legitimate rational justification. This fails both prongs. As does the information requirement. When gov’t orders people to speak or listen the requirement should be carefully reviewed. These materials are required to be given even to women who have already decided and thus it’s useless and it is an undue burden on her right to terminate the pregnancy.

· Blackmun: concurring in judgment, dissenting in part: Flame had become dim, flame has now grown brighter but the four are waiting for fifth vote to extinguish the flame. Compelled pregnancy infringes women’s right to integrity and family planning and reproduction. It forces her into servitude and state doesn’t pay them for those services and pains, it assumes she owes this duties. Violation of equal protection. Limits on rights are only permissible if 1- necessary 2 narrowly tailored to COMPELLING interest. Strict scrutiny should be used and in this case it would invalidate all challenged provisions, as stare decisis says we should as per previous decisions. Roe framework was more workable and less manipulable than undue burden.

· Rhenquist, white, scalia and Thomas: concurring in judgment. Dissenting in part. No historic precedent for protecting abortions. Plurality got stare decisis wrong and doesn’t do it any favors. Undue Burden is not more workable than Roe’s trimester framework.

· White and Thomas: They would uphold PA statute in its entirety. Roe was more clear than this undue burden because now a district judge will be deciding based on his own preferences, rather than on Roe’s clear No regulation before first trimester. Roe was wrongly decided and should be overruled and supreme ct has no right meddling in this issue and should get the heck out of there!

· Stenberg v. Carhart: Nebraska statute prohibiting partial birth abortion: D and X: dilation and extraction: no exception for preserving a woman’s health, only for when her life was in danger. Ct strikes it down because it unduly burdens woman’s right to get abortion as per Casey because it doesn’t allow for health exception. We are now having this again in front of court saying that it is never medically necessary. Ct is looking at this. Their Stenberg decision strikes it down because it was so broadly worded that even other types of abortion than D X could be prosecuted. Never mind this! They just overruled it in Gonzales v. Carhart! Upholding the partial birth abortion ban. Complete ban on Dilation and Extraction as opposed to dilation and evacuation, and those only affect a small proportion of women.
· b.
Privacy:  family/sexuality: this harkens back to  non-economic fundamental rights cases of pierce and meyer where ct talked about family autonomy. How do we talk about tradition and what do we claim as tradition. Moore v. East Cleveland: prohibiting people from living together who were not family as in nuclear family. Prohibited grandma from living with two grandchildren who were only cousins. Extended family and relatives are traditionally held as family and you have the right to live with them. He says that if you look at tradition, you can restrain judicial lochnerzing. In another case, where people were not related, this law was upheld. 
·  Troxel v. Granville. Ct strikes down a state decision to  grant visitation rights to granparents over the mother’s wishes. Again right to raise your kids as you wish. 
· In Loving v. Virginia ct strikes down Va statute prohibiting interracial marriages.  
· In Zablocki v. Redhall the ct strikes down a statute that prohibits marriage for dead beat dads. Ct says the right to marry should be free from state interference it is a fundamental right and state cannot regulate this. In Turner v. Safley ct strikes down a regulation that prohibits inmates from getting married. 
·  In Michael H. v Gerald D. Michael H. wants custody rights over Victoria who is fairly sure his daughter from an adulterous affair and CA denies him the right to see the kid because there is an assumption that the husband is the father regardless of blood tests! Scalia says that not only fundamental rights but it needs to be a traditionally protected interest, and the only traditional protected thing is marriage and the sanctity of family and Michael H. doesn’t belong  in there. Footnote says that tradition and history have to be reffered to at the most specific level of generality possible, so judges cannot dictate rather than discern society’s view. So at common law, adultery was highly disfavored so Michael’s rights were nonexistent. But f looked at history more generally, parent’s rights were protected and the case can come out in different way, so we should look at history very narrowly, not generally. O’Connor and Kennedy concur but NOT with the footnote. Brennan dissents and says that tradition is as malleable as liberty and both depend on your value system and how you apply it as a ct.  and therefore the majority is not as objective as they try to appear because it’s impossible and constitution is a changing document, a framework to be interpreted as society changes and the document cannot remain unchanged and unchanging. It’s a living charter and we need to be able to interpret things differently than we have before. He believes Michael H. should have paternal rights.
· Sexuality: 

· Bowers v. Hardwick (1986) GA they upheld that was against homosexual and heterosexual sodomy. Hardwick gets put in jail for having sex with another male. Later released and charges dropped but he sues the AG. So the issue is whether he has the fundamental right. However, the issue depends on who sees it: Majority sees it as whether he has a fundamental right as a homosexual right to engage in sodomy. Dissent by Blackmun, marshall, stevens and Brennan says the issue is all wrong, the issue is whether you have a fundamental right to be “let alone”. The ct makes a determination in the framing of the issue, that his sexuality matters and define it that narrowly. It also looks at tradition and history and conclude that there is no fundamental right to engage in sodomy. Griswold et al focus on marriage family and procreation and that’s not what we’re talking about here. This is not rooted in tradition and history: sodomy has been a crime ever since the bill of rights and ratification and even at this time most states criminalize it,  and violates Judeo-Christian values so it goes back that much. But of course, that depends on how narrowly or broadly you read the holding in Griswold et al. In this case they look at those holdings narrowly, so there’s no overlap between precedent and the case at hand.  Dissent says that right to be let alone include privacy and right to intimacy and to form a bond with another, etc. The fundamental values that attach to privacy are the ones that should be protected. Ct however says that they are regulating morality and the state has the right to do that.

· FOR test: If fundamental right is found the ct engages in strict review of law: is the law narrowly tailored to the COMPELLING state interet. If, on the other hand, there is no fundamental right, they look at rational relatedness and whether there is a fit between means and ends.

· Lawrence v. Texas: strikes down a Texas law against homosexual sodomy as opposed to the one from GA. Deviant sexual intercourse with a member of the same sex. The two men were engaged in sexual intercourse in their home and police went in to get weapons and jailed them. Ct. says that under DUE PROCESS CLAUSE OF 14th Amendment you have a privacy right: a broader right to privacy and then a more physical space privacy that includes autonomy of self: freedom of thought, belief, expression and certain intimate conduct. Emphasis on personhood and autonomy. Sexuality is only one expression of a much larger interest of associating and bonding with others. Ct does not recognize a fundamental right to engage in homosexual sodomy. It just says that there is no rational relation  (rational basis review!) between the ends and means and it should not stay. Yet, it says that there is a fundamental right to make a choice of private sexual conduct without intervention of government. So they specifically overrule Bowers! The level of review is very confusing because they say they are not using strict scrutiny but they are overturning precedent and striking a state law. Scalia takes them to task for this because he says that they are confusing and that the state has the right to regulate morality and if there is a state interest in upholding moral behavior and they use rational review, they should uphold it as they did on Bowers because there is fit between ends and means. He says this is an end to morals legislation. Kennedy says that sodomy laws were passed historically to protect people who could not protect themselves: children, etc. to protect them from non-consensual sex, but never to regulate consensual sex. He also says that this is would be akin as saying that marriage is only about sex. It demeans a personal relationship by saying that sex is the only thing  important. They do use the test for stare decisis. 1- Changes in the facts or 2- evolution in law from Bowers to now, 3- unenforceablity or unworkability 4- has there been reliance on precedent. No one has enforced these laws, there has been no reliance, and Bowers was wrong on history. The ct looks at history and tradition only of the past 50 years or so and the ALI’s penal code de-criminalizing sodomy and how many states had done so. 

· c.
Right to die:

· Cruzan: woman on vegetative state and state denies the parents permission to stop feeding and hydrating her. She was 25 years old. They were looking for evidence that was clear and convincing that she would have wanted it that way. The issue is whether there is a constitutional right  to decline unwanted medical treatment? Yes, but what portion of the constitution is it in? A principle that a competent person has a protected liberty under due process of 14th amendment to refuse the treatment. Dissent goes further by saying it is a fundamental right, not just a protected liberty. Only four justices so it doesn’t rise to the level of Roe, so it doesn’t get to trigger the highest level of strict scrutiny. Ct acknowledges it’s important but the interest protected goes against the interest of the state to preserve life and guard against potential abuses (slippery slope of incompetents, involuntary euthanasia, the poor, the elderly, etc) so that withdrawal of life support could be used against groups who are vulnerable. Interest in protecting medical profession and keeping them trustworthy. Again the balancing test. Ct agrees you have to have something that shows some evidence they would have wanted it that way. Ct upholds state resolution because there was no impermissible intrusion into the protected liberty since the state interest in this case is heavier due to the slippery slope argument and the fact that all the state is requiring is clear and convincing evidence and that’s constitutionally reasonably.  Eventually at a new evidenciary hearing they were allowed to withdraw life support. 

· This decision doesn’t articulate a level of scrutiny, we know it’s a protected right but NOT fundamental. Also, it doesn’t answer the question of what is sufficient. Implies that a living will would be sufficient or a surrogate to make that kind of decision.

· Washington v. Glucksberg 1997
· Statute that criminalized assisted suicide. Not just about removing food and hydration. It’s a more proactive dying person wishing to accelerate death. There was an exception in statute for withdrawing nourishment as in Cruzan. Doctors challenge the statute on the grounds that it violates a fundamental right to end life under 14th amendment due process rights an interest in controlling the time and manner of one’s death. Ct starts by looking at history and traditions and they find no evidence that it has ever been a right protected, and in fact, it has always been deemed a crime. This historical analysis is consistent with Bowers, Griswold and many other cases regarding substantive due process rights.  He acknowledges medical advances and scientific knowledge but nods to voters and legislations who have continued to criminalize the suicide. Ct distinguishes Cruzan: in that case there was a constitutionally protected interest in refusing medical treatment. But ct says that interest is akin to a common law battery if you have unwanted medical treatment. It’s about bodily integrity. But suicide may be just as personal but has never enjoyed legal protection. It’s an issue of decisional autonomy not bodily integrity. So low level of scrutiny rational basis, high deference, lowest level of review: legitimate state interest and the means are rationally related. State interests: preserving life, preventing suicide, protecting vulnerable groups, preventing slippery slope that leads to unwanted euthanasia, protecting medical profession. When ct uses rational basis level of scrutiny, almost always the state will win. WA ban is constitutional on its face and in its application as well. Let the democratic process work.
· Other judges concur in judgment but not in reasoning and many point to the fact that there may be cases in which some sort of physician assisted suicide might be ok. Also, O’Connor says that since we now have drugs that can keep you pain free until the end and also can be given in dosages that are almost lethal and can place you in a coma and hastening death, we cannot uphold the right to suicide.
· Overview:

· Judicial review: Marbury

· Polictical question

· Separation of powers

· Legislative powers

· Commerce clause and silent

· Spending

· Necessary and proper

· How powers interface with notion of powers of state

· Anticomandeering

· 10th amendment

· State regulatory power limits:

· Dormant commerce clause

· Preemption

· Supremacy

· Exccutive v. congress:

· War time

· Individual rights:

· SDP and 14th amendment.

Always ask where does gov’t get the power to enact anything? Textual home? Does act infringe on federalism or personal rights? State sovereignty? Congress spending power? Commandeering? And then go to level of scrutiny applied and why: level of state interest and whether means and ends fit. 

CONSTITUTIONAL LAW II: INDIVIDUAL RIGHTS VS. GOVERNMENT POWER. 

Themes to keep in mind: 

· at best: individual rights more than government rights. Enumerated powers vs. individual power.

· At worst: race and slavery which was the worst debate at the constitutional convention. 

· What’s the purpose of the document: division of power between three branches and between states and fed and between government and individual. It creates safeguards. Not efficient but safeguards from tyranny.

· Superior co-equality as per supremacy clause.

· Did not in its original form include individual rights. Only habeas corpus. Amendments (bill of rights) were added later. 

· Antimajoritarian document and somewhat anti-democratic. 

· Dead-hand problem: dead people wrote it and we’re still beholden to the view of the framers. How is it applicable to our new problems.

· Countermajoritarian problem to constitutional review: non-elected people get to tell us what the document is! In reality only 5 can make a major public policy decision. Least democratic and least politically accountable branch gets to decide policy.

· Three parts of Con law:

· History: so you can understand the doctrine. Justification. Also for repudiation.

· Doctrine: study the constitutional doctrine. What’s going on. We’ll talk about levels of scrutiny, government interest, and means-ends analysis. 

· Theory: three big picture questions: 

· How do we look at the constitution

· Who interprets the constitution and how much power do they have

· Participation of people not only in elections but in re-writing

· How should we interpret the constitution? Flexibly, literally. Framework or rigid document?

· ​​​​​​​​​​​​​​​​​​​​​​​​​​​I.
Equal Protection: underlying assumption that there are some fundamental rights that need to be protected from arbitrary government action. It also protects traditional practices from the interests of any one majority interest at a particular time. Courts to safeguard against novel developments.  Ie. Griswold said that traditionally there was marital privacy and govmnt did not get involved in this so it safeguarded the traditional practice from the short term interest of majority. 14th amendment repudiates discrimination and protects a group that traditionally was discriminated against. 
· History: this is in the 14th amendment and it was about protecting ex-slaves.
· Some argument that all law deny equal protection to someone. So rather than do a case by case analysis, the court stayed away since slaughter house, until the 1960’s when it started to be used a lot. The language applies only to  states. There is nowhere saying that the federal government has to provide equal protection, but in a case companion to Brown, the court said that in effect the 5th amendment affords everyone equal protection  by the federal government. 
· THREE PART FRAMEWORK: Very important. Make sure to do analysis in test like this because she spent three sessions using this.
· Basic question: can one group do something while others cannot,  and is the government’s legal  classification of a certain group justified? So if the government, through a law discriminates, is there enough justification? In this case, there are several levels of scrutiny for the court to determine whether a legislation is constitutional but at its most basic level, the court looks at whether  the means are rationally related to the ends.  So in an analysis of a law,  ask:
· 1- What is the classification of people the government is using? Race, alienage, age, etc.
· Kinds in which a discriminatory law can arise: facially discriminatory? Or discriminatory in impact even when facially not discriminatory? There has to be a showing that the law was written with a discriminatory purpose. 
· 2- What is the level of scrutiny? When a court is faced with an equal protection challenge, they must use one of these levels of review. The burden is on the challenger.
· Rational basis review: lowest bar: is it rationally related to achieving a legitimate  government purpose.

· three theories have been propunded for this:

· Carolene products footnote 4 but something less than racially discriminating whioh triggers strict scrutiny. rational basis with a bite: a group that has been segregated but has more political power than others: homosexuals.

· Actual purpose of legislation. Force legislators to justify their laws.

· It should not be based on naked preferences: civic republicanism demands that it be justified by public values rather than negotiations with interest groups.

· intermediate scrutiny: is it substantially related to achieving an important government purpose.

· Strict scrutiny: is it necessary to achieve a compelling government interest. Fit between means and ends is narrowly tailored/necessary. especially used for suspect classifications like race or ethnicity because people cannot change those things. Minorities that have not been represented and cannot protect themselves in the political process, traditionally discriminated groups, there’s no inherent difference between people of different races, etc. Limited number of suspect classifications: race, ethnicity, legal aliens. Strict in theory, fatal in fact.

· 3- Does the government action meet the level of scrutiny? 

· So after chief justice Warren, a higher level of scrutiny was applied reasonably relatedness was applied but there was a suspect classification of some laws when it infringed on some kind of fundamental right.

· B.
Economic Regulations and the Rationality Requirement CB 626-638 

· Rational Basis review: some criticisms are:

· Underinclusiveness: it’s singling out one group of people within a similarly situated group of people and they  disadvantaged by the law and the law could be written much broadly. Can it survive? Yes, under rational basis. Maybe the law was meant specificailly for them. And they don’t have to cure all evils and can do a piecemeal legislation. 

· Overinclusiveness: it casts a very broad net an cover more people than it needs to in order to serve the purpose of the law. This could pull in a group of politically powerless group of people. Under rational basis review, it could survive as well. 

There is no perfect law so we must accept some laws that are over or under inclusive and it would be impossible to wait until we have the perfect law. Lawmaking would be very difficult if they were not allowed to pass anything but perfect law.

· Railway Express Agency v. NY: trucks that are solely on the road to advertise a business are forbidden.  The distinction is if you have an ad for a truck of your own business. NY wants to limit the number of distraction on the road. But it’s underinclusive because trucks advertising their own business are equally as distracting. And those groups who are politically powerfully would always avoid review if a law is underinclusive. Court decides that it’s constitutional because it’s ok to take on an evil on a piecemeal fashion. They can tackle an issue a little piece at a time. Jackson concurs but says that  the level of review should not be so deferential that anything is fine, but that there has to be a rational basis found. He says that simply because we’re at the lowest standard it doesn’t mean you have no review, because the 14th amendment equal protection would become a nullity. So we should have some substance to the review. 

· U.S. Railroad Retirement Bd. V. Fritz : Idea of deferential review. How does the court decide what the purpose is? Law created an inequality because some people get double benefits. So ask the three questions: what is the classification? Length of employment. If you do any conceivable purpose for economic legislation, then you eviscerate the whole purpose of having review at all, and it would be impossible to invalidate any economic regulation. Actual purpose would be hard to assess because different legislators would have different purposes.  The rule is any conceivable purpose that is rationally related.
· Naked preferences: laws must at least have some public value and not just have a naked preference for a group.

· Rational review with a bite: have it be relatively narrowly tailored so it doesn’t become meaningless.

· Intermediate scrutiny was created in the Warren court to address the lack of a review between strict and rational basis review. Gender is in this category.

· C.
Suspect Classifications:  Race Discrimination 

· Court has made a difference between legislation that singles out a minority but doesn’ burden it and those which do.  

Evolution of strict scrutiny standard of review:  There was no limit no restriction on racial  discrimination before civil war amendments. The constitution would not have been ratified had it not tolerated slavery and its racial classification of people. Dred Scot decision upheld the institution of slavery. He left Missouri and went to Illinois where slavery was not allowed. Was he therefore a free man? SCOTUS said he cannot sue because he’s not a citizen, he’s a slave, he’s property. Enormously important decision because it determined that the Missouri compromise was not constitutional since it prohibited slavery in other US territories. That helped to cause the civil war and that in turn brought about the amendments that were made to correct the wrongs done before. But even after the war, there was a lot of segregation anyway. 

Why should strict scrutiny be used? Court has said it has to be the standard of review in cases where there is a racial classification.  Race is an immutable characteristic, history of racism, lack of political access to protect themselves, fear of stereotypes and racial prejudices, and the amendments were passed to protect newly freed slaves.

How do you determine that there is a racial classification?  De jure discrimination: mandated by state law written in law. De facto is when the law doesn’t say it but has the same effect. The law doesn’t mention race but the outcome is a burden on a particular race. There’s also some that are discriminatory but they are racially symmetrical.

How about affirmative action since they are laws that have been devised to eradicate a history of discrimination but are in themselves discriminatory.

· 1.
Racial Segregation and Desegregation CB 487-505

· Strauder v. West Virginia(1880): guy is convicted (black) of murder by white jury. He tries to remove to federal court and is not allowed. He appeals. SCOTUS says that it was wrong and should be allowed to remove. It doesn’t only discriminate against blacks but against all other races except whites. Very progressive for the year it came down. Law singles out a race and disadvantages it. Justice Strong points out that amendments are there to protect precisely against this kind of discrimination. But opinion is restricted to race. Case protects blacks in the exercise of their civil (political rights). Ct is more likely  to strike down a law that discriminates in political civil rights than in social rights like marriage. Case also talks about stigma because the fact that blacks are excluded from juries puts a stigma on them with a psycological damage.
· Civil rights cases (1880’as): private racial distinctions were consistent with societies norms and therefore should be upheld. This was not covered by 14th amendment because it was private. As a result of this we had a growth of Jim Crow laws requiring segregation in public transportation and in every aspect of public life: accommodation, school, restaurants, etc. It was as system of apartheid. 
· Plessy v. Ferguson During reconstruction we had military rule in the south and allowed some integration until the compromise where the democrats gave the white house to the republicans in exchange for ending military rule and after that integration ended. Plessy said he was an eight black and he should not have to ride in the black car but there was a one drop rule where if a person had a drop of black blood he was considered black.  The court starts by stating that the 14th amendment required equality before the law but actual equality cannot be achieved in all realms and social inequalities cannot be regulated, only political ones.  At the time they judged by different standard.  they say that the fact that you have a racial classification for railroad cars,  does not mean that you have to imply the inferiority of one race. So the law is not implying that and neither is the court, it’s only the blacks that are implying their own inferiority. Private distinctions are ok. Separate but equal doctrine is established, and  apartheid regime is established. Dissent by Harlan: our constitution is color-blind and neither knows nor tolerates classes among citizens. He said that the law was conceived to humiliate a class of people and to protect a dominant class and was precisely what the 14th amendment was created to prevent this. The purpose was not to exclude whites from black cars but to exclude blacks from white cars. This notion of color-blindedness has been used against affirmative action.  Harlan also says that the destiny of both races in interconnected and they should not be allowed to plant the seeds of hate between those two races. Also interesting is the fact that Harlan talks about the fact that the white race is the supreme race in America and will continue to be for all time if they uphold constitutional principles.
· After Plessy, segregation continued to be the rule in the south. It institutionalized apartheid in America. 
· Brown v. Board of Education I : unanimous decision so it is a big deal. NAACP coordinated the effort to terminate segregation in America. The strategy of using schools first was thought about by NAACP. The decision was a dramatic decision: argued in 1952. Reargued in 1954. Then the remedial aspects of how to implement Brown I only in  1955. About Kansas and other districts SC, VA, Delaware, and Bolling v. Sharpe is companion where DC which is federal, was segregated and  warren court says it should not because the 5th, even though not containing an equal protection clause, protects fairness and segregation is not fair. 

· In Brown they argued intangible effect of segregation on psyches of children. Inherent harm. Ct does not look at whether the historical record intended to end segregation in public schools because  at that time we had segregated schools but it’s inconclusive to say it did and we cannot turn back the clock and we have to look at whether here and now we can understand the 14th amendment to end segregation in public schools. It’s not just about the facilities  being equal, it goes beyond the notion of the school building or the teachers. The ct had to develop a theory of equality to decide this. The ct says that they are not looking at the tangible factors because those can be cured , but it is looking at the effect of segregation itself on the children and their education. Footnote 11 talks about their reliance on the social studies by Ken Clark (doll study) where the kids invariably picked the white dolls as more desirable and prettier.  The argument is against this is that the role of the judiciary may not be to rely on social studies and that it is the realm of the legislative to do so.  Also studies may change over time so you may not want to base caselaw on something efemeral. So they reach the conclusion that equal but segregated schools can never be equal they are inherently unequal. They are denying equal educational facilities to black children and if we add legal sanctioning to it, it becomes even worse. Also, education is so important to us that we have great expenditures for it and mandatory attendance. Education is the most important function of state and local governments , foundation of democratic citizenship. It’s antithetical to our system of democracy to have separate but equal education. There must be equal opportunity and a state mandated segregation system does not allow for that. So since the 14th amendment purpose was to eliminate racial inferiority, it goes against that purpose to allow a system of caste where one race is inferior to another. The court orders the cases to brief how the problem should be solved.

·  So the holding is? What’s the scope of the decision? Controversy is whether ct was talking about de jure segregation of de facto segregation? De jure is when it is written into the law and de facto is when it happens as a result of many factors but not government mandated.  So how far should the Brown opinion go?  In Brown II we hear more. 

· Brown v. Board of Education II : school district has to make the changes and they remand to lower courts which are closer to the school, for oversight of the cases. They require all deliberate speed  and to make a prompt and reasonable start to admit to public schools the kids. They have to show good faith before they can be released from the oversight.  Because of the lack of framework and vagueness and openness of the decision, ten years later 98% of the black children in the south were still going to segregated schools! 

Some cases decided the scope of Brown:

· Green v County School Board: Freedom of choice plan where students could chose where to go but in reality no white students chose to go to black schools and black schools faced harassment. Ct deemed it inadequate and said that the goal was to achieve a unitary, non-racial, integrated system of pubic education and it wasn’t enough to just eliminate the segregating laws, but to implement policies that would achieve the integration. 
· Swann v. Charlotte-Mecklenburg Board of Ed: school had been segregated de jure before brown and they approve a system of free transfers and geographical zoning. Ct determined it was not effective enough and ordered  the district to prepare a more effective plan. Ct  talks about the courts discretion to use frank and sometimes drastic gerrymandering of schools and attendance zones. Busing is ordered by district court and SCOTUS affirms the busing plan unanimously.  Strong language about affirmative obligation to remove it root and branch.
· Keyes v. School District: northern district  and western district (Colorado case, Denver) where there was no state mandated segregation but there was  gerrymandering in a way that kept schools separately.  So court decided that you could have orders for district wide remedies even if only a part was engaged in segregation.
· After this, the court stopped looking at scope and only later talked about limits on remedies:
· Milliken v. Bradley: System allowed black students to be bussed to the suburbs where the whites had gone. Ct says you cannot do that because you’re engaging a suburb that had not engaged in segregation you cannot  include them in your remedy because only Detroit was engaged in De jure segregation, not the suburbs. So even though it would effectively achieve the desegregation, it was not allowed.
· Missouri v. Jenkins (1990’s): court ordered district to levy taxes to pay for desegregation plan and the SCOTUS says you have to consider comity and the fact that you cannot impose the levy of taxes against state law prohibiting such a levy. So they strike it down and says that court could have allowed them to raise the taxes but not ordered them.
· Board of Oklahoma v. Dowell: Ok, re-institutes a  neighborhood school system and it is challenged (1991), and the court says that enough time has passed that they no longer need to be supervised by the court and can do what they want. Interestingly enough, Marshall dissents and thinks that 13 years are not enough and we should wait until the effects of segregation are completely gone before we dismiss it.
· Facially symmetric laws:

· Loving v. Virginia: 1967; Act to preserve racial integrity. Prevented interracial marriage. Solely based on race. Facial symmetry: applies to both white and black. BUT since it doesn’t prevent blacks from marrying other races, then the purpose of preserving race is not really met, so only white supremacy and integrity was being preserved. Thus, the argument that it is facially symmetric fails. The law singles out by race and disadvantages. There is an argument that by allowing a black family to marry into a white, you could upgrade their social status. There’s also an argument that it goes against freedom of association. So, since it was a race specific law the  strict scrutiny was used because it was a suspect classification. So the analysis goes to the compelling state interest and there was none because keeping white supremacy and integrity was not a compelling state interest. SCOTUS brings down the law.
· Palmore v. Sidoti 1984. White couple who divorce and she gets custody of daughter until she marries a black guy and state awards custody to ex-husband so that the child is not stigmatized by living with an interracial couple. Again, the court determines that it was based on race only so that was suspect: it’s the race, not the person that’s dictating the classification. More likely reflects prejudice. Court says that even if true that the child would face  more stress under this situation, the constitution cannot control prejudices from private parties but it can enforce a law that is not prejudiced in itself.  The state interest in the seeking the best interest of the child does not outweigh the interest of formal legal equality as mandated by the 14th amendment.
· 2.
Facial Discrimination against Racial Minorities 505-507

· Korematsu v. United States: upholds the use of the Japanese internment camp. Only instance where strict scrutiny is used and the law facially discriminates and burdens a race of people and even though it is suspect, the court upholds it in deference to military commanders and we’re in a time of war, the necessity was great and the time was short. Sets forth strict scrutiny that is actually survivable. So what’s classification? What level to apply? Strict and how to survive it? Compelling interest and narrowly tailored. Race is automatically a suspect category. This case establishes that. Check this. 
Some laws are discriminatory in effect and some are facially discriminatory. But what happens when it looks facially neutral but there’s a difference in how it is applied to different groups? Does it have a discriminatory impact? Drug law that penalizes cfrack cocaine differently from powder cocaine. So 90% of crack sentenced are blacks and 90% of sentenced for powder are white and the penalty is 100 times worse for crack than for powder.  Under equal protection, the fact that it has a disproportionate effect on one race, doesn’t mean the law is invialid. You have to go back to the purpose: were they trying to racially discriminate? How are the laws administered or 2- is there a set of  facts that can prove nothing else but a discriminatory purpose.

YicK Wo:  (1986) SF passed an ordinance that laundry operators could not do something unless they got a permit. Invariably the whites were given permission and the Chinese (200) never got it. So even though it was facially neutral, it was discriminatory in its effect because it was discriminatorily administered. Ct says that it is directed exclusively at a assuring that no Chinese person is granted the permit, so it practically amounts to lack of equal protection. There is a pattern of misadministration and only explainable on the grounds of race. So the ct infers a discriminatory purpose because the facts are so stark there is no other way around it.

Gommillion v Lightfoot: (1960) changed the boundaries of the city so that they removed from the city, by redrawing boundaries, all but 4 of the 400 black voters they used to have  and no whites. Facts are so stark there is no other conclusion but to find that there is a pattern that indicates a discriminatory purpose even if facially neutral. Data that shows a discriminatory administration (yick wo) or a discriminatory purpose as shown by stark evidence.

Griffin v Prince Edward County (1964): where they close the schools rather than integrate and they provide vouchers to whites to go to private schools. Ct strikes it down.

Palmer v Thompson: the city closes down the pools rather than integrating. Ct upholds this one because city had a motive to keep safety and economically integrate them, the city did not have the duty to provide swimming pools as opposed to schools in Griffin, and the city is not subsidizing private clubs as they were subsidizing schools in Griffin. Even though it disproportionately affected blacks and not whites. White dissents b/c he senses that there was animus underlying the law. 

· 3.
Racially Discriminatory Purpose and Effect CB 507-517

· Washington v. Davis: Police academy has a test for applicants for positions as police officers in DC. Black applicants who were rejected challenge it on the written portion under equal protection because it has a racially discriminatory effect and the test had not been validated to established it actually related to job performance. Trial ct. found reasonably related. 4 times as many blacks were failing as were whites. Ct  says that  to make a prima facie showing under title 7 you just have to show discriminatory effect only and that’s why ct. below ruled as it did because under title seven it is enough. But under 14th am. Equal protection the standard is different: it is to prevent official discrimination on the basis of race (invidious) but just showing proof of actual purpose behind. Otherwise we will not use strict scrutiny. The fact that there is a disproportionate effect doesn’t invalidate the law because they have to prove discriminatory purpose as well. So even though title 7 ( hiring and promotion practices where there is a disproportionate amount of one race being excluded) applies to everyone they are not coextensive (7 and equal protection, whereas 6 and equal protection are. See Backe v. UC regents), so you cannot use the same test, and under rational basis this academy test is fine b/c it allows them to have a better qualified police force. AND city is affirmatively recruiting black officers and  the makeup of the police dept. was changing as well, so it would go against the racially discriminating purpose. The difference with Korematsu is that it doesn’t single out a group, it treats blacks and whites the same way so it satisfies notions of equal protection and goes with notions of equality. If ct had ruled differently, it would be tantamount to saying that the constitution sanctions unequal treatment and it would open the floodgates of litigation b/c every capitalist law and many exams have a discriminatory effect. All laws discriminate so everyone would sue. SO, this case sets out that when a law is facially neutral but discriminatory in effect , it will be reviewed under rational basis review unless you can show a discriminatory purpose behind the law or whatever it is you’re challenging. It is hard to prove discriminatory purpose. 
· Arlington Heights v. Metropolitan Housing Corp. Challenge to a housing authority which denies permission to rezone into multiple family units because they wanted to keep blacks out and they would live in the multihouses. Ct below says they had motives other than discriminatory. SCOTUS, says that racial discriminatory purpose doesn’t have to be the sole reason on which the statute rests. For the most part, you will not have a smoking gun like in yick wo, so you look at factors: history: a background that suggests there is discrimination, sequence of events, procedure, was something done to change the normal process, etc. Enough to show that a discriminatory  purpose has been A motivating factor in the decision. SCOTUS says that it was not discriminatory in purpose s9ince no factors were present that indicate purpose. You show that it was a motivating factor and then the burden shifts to government to show that the same decision would have been made absent a discriminatory purpose. 
· Hunter v. Underwood: kept those with misdemeanors from voting. Ct says  that it was passed with the idea of eliminating black votes  SCOTUS finds the law invalid because it clearly had a racially discriminatory impact and they had no problem finding purpose b/c the legislative records indicated that the legislature was concerned about keeping white supremacy.
· 4.
Affirmative Action: in racial classifications, cts use the strict level of review. But in this section, we’re looking at laws that classify based on race but survive  the level of review so strict scrutiny but not fatal in fact.  This is b/c they actually benefit social minorities. Should the same standard be used? What justifies Affirmative action? What about the benefits being borne by the burdens on the majority? Needs: a law has to be narrowly tailored to the compelling interest, so they cannot be unduly burdensome? How does this relate to the  equal protection doctrine, since it provides benefits to groups that have historically been discriminated again? How do we view equal protection? Do we look at gender discrimination in different way b/c there are some inherent differences between men and women? Antisubordination principle: white supremacy and subordination of blacks. So is the race classification based on that or on a benign purpose that maybe should not be reviewed under strict scrutiny?

· a.
Education CB 517-524; 534-552

· Regents of Univ. of California v. Bakke: medical school reserved 16 seats for minority students. Bakke challenges it on the basis of discrimination (racial discrimination) tile 6 civil rights act of 1964  and an equal protection challenge (dual challenge).  Title 6 says no person shall be excluded from any activity or program that receives federal funding.  Parties disagree as to what standard of review. This is a 4-1-5 decision not one group sided with the powell opinion. So there are two pluralities. 
· Burger, Stevens, Stewart and Rehnquist: program should be struck down on basis of title 6 alone. Race cannot be the basis of excluding anyone from participation. We don’t need to reach the constitution. End of story. They concur in the judgment that program should not survive but not on reason why.
· Brennan, White, Marsall and Blackmun: dissenting but concurring in part of judgment. They don’t agree with reason, but they do agree with the part that says that race CAN be used as one factor in determining applicant’s admission. It doesn’t violate either the title 6 or the equal protection b/c white doesn’t fall within the suspect categories. Intermediate standard of review. Just b/c it takes race into account, it doesn’t automatically make it be strict scrutiny b/c they are being taken as remedial steps to right a previously existing wrong. They don’t see that you need a judicial determination that there has been past discrimination or legislative findings. You can have distributive justice, what the equilibrium would have been if there had not been discrimination.
· Powell: Racial classifications are subject to stringent examination and are inherently suspect . he holds program is unconstitutional AND violates the 6th amendment because they are co-existing: it survives under both or falls under both b/c they require the same standard: title 6 only proscribes racial classifications that would violate equal protection. He makes a distinction between invidious discrimination and benign discrimination but both have to be under strict scrutiny. So does it have compelling gov’t interest and is the program narrowly tailored? UC says that the compelling interest is to have an ethnically diverse student body, reducing historical deficit of traditional disfavored minorities, countering effects of societal discrimination, increasing number of practitioners in disadvantaged areas previously underserved.  Powel says that society discrimination cannot be cured if it will harm a different individual. The burden cannot be unduly on one set of individuals. He says not all programs would be struck down b/c the state does have an interest in ameliorating discrimination but there needs to be a legislative or  congressional finding that there is a problem to solve.  He also discounts the rationale about serving minority communities and  b/c there is no evidence it would happen. And furthermore, there are other ways in which they can attain diversity, for instance, the Harvard program that uses race as an affirmative factor, one of many, taken into consideration in determinations, but not as a quota or set aside, b/c it should consider all applicants together and then do an individualized analysis that takes race into consideration as a plus, but doesn‘t isolate a particular group.  So this is almost a compromise position but says it is not racial balancing, it is more a forward looking goal b/c there is a benefit in diversity. He stresses the process: no automatic in and out. Process that is individualistic in its application. There’s almost a first amendment argument that diversity is an issue of  academic freedom and different viewpoints but it runs against the 14th and so you can achieve the 14th by having race as a factor that ensures social utility and allows for diversity. 
The problem with Bakke is that we end up with no concise level of scrutiny for these issues or cases where there is affirmative action and benign classification b/c we should be color blind for formal notions of equality (Harlan’s dissent in Plessy) and race should NEVER be taken into consideration. Others think that there’s a Carolene products camp that says that you should use intermediate scrutiny for benign discrimination b/c strict should only be used for those cases of invidious discrimination contemplated in the 14th amendment. 

· b.
Public Employment and Contracting CB 524-534

· II. Affirmative Action in Contracting & Public Employment

· A. Wygant: public employer must have a policy that is focused on a particular type of wrongdoing for which the governmental entity is responsible.  The court rejects a broad-based rationale that includes racial "role modeling."  Particularly in the context of layoffs, where individuals are made to bear a high burden, this blanket policy doesn't survive. This case is about the teachers being fired by seniority so the more jrs should be fired firsts, and then there’s a K that says  (collective bargain) that there will be a racial preference in the lay off so some white more senior teachers get fired and they complain. SCOTUS says you cannot do it because it is a burden to place on another group, unlike hiring decisions. They apply strict scrutiny and find that providing minority role models to overcome societal  discrimination is not compelling.

· Fullilove (1980) ruled that a federal program requiring 10% minority contracts is Constitutional. Section 5 of the 14th Amendment allows Congress to enact legislation for the purposes of guaranteeing equal protection.  Congress is given special deference to enact programs like this one. Remedial program ok under section 5 of 14th amendment.  ALSO, cities and states can only enact programs to counter their OWN past discrimination, but not societal discrimination. Deferential standard rational relation to enforce the 14th amendment.

·  Croson: Richmond Virginia adopts a minority contract participation plan.  General contractors must contract at least 30% of the value of the contract to MBE, including "blacks, Orientals, Spanish-speakers, Aleuts, and Indians." They distinguish Fullilove b/c that was federal action.

· Richmond had virtually no minority-owned contracting businesses before the program was introduced.  50% black population, 0.67% of the prime construction dollars went to minority businesses.  The problem is that the city never established that there was any discrimination against minority owned businesses to begin with.  Also no minority representation within the contractors' associations in Richmond.

· White contractor who didn't get a city contract despite submitting the lowest bid sues. Ct says you cannot do that b/c there is no evidence of previous discrimination especially against Aleuts (o’connors funny line about being overinclusive). We look at this under strict scrutiny as any policy that uses racial classification and they point out that this is not a case where the racial majority rules against itself b/c the blacks were the majority in the council.  THIS IS THE FIRST TIME COURT USES STRICT SCRUITNY TO VIEW RACIAL CONSCIOUS REMEDIAL PROGRAMS. The City of Richmond doesn't have the same kind of explicit authority that Congress has to enact this kind of legislation.  14th Amendment is a restriction on state power, not a grant of power to the states to take any action against societal discrimination.  Congress and the states have different roles under the 14th Amendment. 

· Passive participant: a city or state can look into the past to see if it was a "passive participant" in discrimination in the past, and use its own spending power to remedy the discrimination.

· What kind of proof is needed?  Statistical showing that a very small percentage of minority ownership is not enough.  More is needed, but just what that proof would look like is not clear.

· Conclusion: even a benign racial preference won't pass strict scrutiny if it's not clear what specific harm it is meant to ameliorate, and if the program is not specifically tailored toward that end. 

· C. Adarand: maybe states and Congress are not so differently situated.  There is a skepticism that the Court should employ irrespective of where the preferential policy originated. These policies should be consistent (application of the 5th and 14th Amendments).  Changing the landscape post-Croson. So what’s the standard of review for a federal race based action? Highest standard, because all racial classifications should be viewed with skepticisms regardless of whether federal or state, consistency because standard of review cannot depend on the race of the those burdened or benefited by the reviewed program, so therefore strict scrutiny , and congruence, whether 5th amendment or 14th amendment. Therefore any government classification regardless of what government and whatever race, should be looked at under strict scrutiny and has to prove that there was a compelling government interest and it’s narrowly tailored. Scalia, of course, says that you can never have a compelling government interest to discriminate racially. SO, Fullilove says deferential  standard rational related because congress has the power to enforce 14th. BUT only for federal power. Croson says strict for state only. Adarand says Strict scrutiny for both federal and state actions and this is the prevailing law that strict scrutiny is applied to all actions, state or federal that use race as a classification.

· Back to higher ed:

· Grutter v. Bollinger (2003): Challenge at the University of Michigan Law School. So whether the use of race as a factor in students admissions is unlawful. They uphold the affirmative action and really the first one that upholds strict  scrutiny. Compelling interest is achieving diversity of student body. Holding is that they uphold Powell’s idea that it is ok to use race in admissions b/c in this case it passes the strict scrutiny test b/c it is narrowly tailored, since it is part of an educational mission and University gets a level of deference b/c of first amendment academic freedom. It does not unduly burden the non-favored minority b/c they can have other good points that allow them to be admitted under the current policy. O’Connor mentions how law schools provide all governors and presidents and senators, etc so they should be as diverse as the population. Also they say that not exhausting all narrowly tailored remedies doesn’t disqualify  a law that is  narrowly tailored. Scalia, Rhenquist, Kennedy and Thomas dissent. Scalia talks about opening the floodgates of litigation  trying to achieve the mystical level of critical mass. Thomas says it’s only aesthetics for the university to look good. Dissent says that government cannot discriminate by race period. Argument is also that the purpose is really for whites to benefit from playing with others. 
· The real crux between Gratz being struck down and Grutter being affirmed hinges on the narrow tailoring of the program. In Grutter race is a factor among others and there is individualized determination whereas in Gratz you got a number of points (20) for simply being a member of a minority. So considerations: 
· Race as a plus factor or just a factor

· Individualized determination

· Race neutral alternatives Good faith consideration of these. Not an exhaustion but a consideration of these.

· No undue burden or harm to other races: they can get in by having another factor

· Limited duration: it will end perhaps in 25 years, not  a program that goes on till eternity.

· Can be used to create a critical mass: you cannot have this by having just one different student. Ct also says that you don’t have to exhaust absolutely every single narrowly tailored plan. TX accepts the 10% plan where everyone on the top 10% of all schools automatically get in. So there is a level of flexibility and deference to an educational institution that we had not seen before. Ct says race can be used to achieve diversity as a compelling government interest. There was a feeling that this was a major decision by the ct. that actually delineated the factors a ct would look at when determining affirmative action things, and it also started a period of push back from people that wanted to strike down affirmative action and wanted to make it narrower.

· Gratz v. Bollinger (2003): Companion challenge against the university of Michigan undergrad. Gave 20 points to race out of the 100 available. What Gratz gives you is that this was too determinative and too close to a quota, too mechanized. Ginsburg criticizes the decision b/c it’s hypocritical since it encourages doing the same thing with winks and nods rather than with out in the open policies. 

· Keep in mind the difference between remedial discrimination and diversity interests because that’s one of the differences between Grutter and the contracting cases. Question comes up in the distribution of goods and benefits. Some people will get it and some won’t so the  question is whether the benefit given to one is too heavy a burden for the ones who are not getting the benefit and therefore get the burden. 

· c.
Racial Diversity in Public Education: racial integration may not be as compelling as the disadvantages of racial isolation. 

· Parents Involved in Community Schools v. Seattle:  Sup. Ct deliberated seven times before deciding to take it. They had denied cert before to a similar case before when O’Connor was there. There was no split on the circuits: they all had been upheld.  But O’connor who had voted not to grant cert had left the case. Seattle and Jefferson county have systems where the students chose where they go to school but once a school is impacted the last resource used is the race of the applicant because they want to ensure that the kids are not segregated according to housing patterns that naturally segregate kids. They want to reduce racial isolation. So they try to achieve a pattern of racial composition similar to the racial composition of the district as a whole.  Jefferson had at some point been de jure segregated but had already been declared unitary in 2000 and Seattle had never been segregated. Challenge is on violation of 14th amendment equal protection. Roberts for the court. This is a racial classification and thus receives strict scrutiny and we find no compelling state interest in achieving racial balancing and school district did not prove that such a balancing would achieve the educational advantages they claim come from balancing the races and that the specific balancing between whites and blacks in the same proportion as community in general is better than any other balancing or any other more narrowly tailored solution.  Also, the solution is not narrowly tailored. Ct says you should mandate in any way a racial balancing of American society. Ct also points out that the plan had a minimal effect on the assignment of students, so it really was not necessary much less compelling because, according to Thomas, discrimination is not the same as unbalanced, and he says that he stands with Harlan in that the constitution is color blind and no racial classifications can be admitted for any reason: what was wrong in 1954 cannot be right now.  Roberts says that Grutter does not control because the interests of higher educational institutions are not same as lower education. Arguably, in upper education you want the diversity of ideas etc, which is not the interest in lower ed. Also, in upper ed you admit one and that means another one is left out.  But in lower ed everyone gets to go to school of the same school district. Kennedy also agrees but disagrees that race could never be a factor. He finds that there are cases in which race could be used, as such as Grutter.  He continues to say that there are ways in which it could be done and that the schools should be able to determine that there is a problem and how to solve it as long as it complied with their previous cases. The ct talks about race neutral alternatives like building schools in different areas, allocating resources to magnet programs, recruiting faculty and students, etc. As far as the burden, unlike in the college cases, you still get to go to school just not the one you wanted, so the burden is not that big.
· D.
Other Classifications

· 1.
Gender CB 572-604 (CB 769-799; 803, note 5 – 806)

· 09/24/2007, Monday

· Gender Classifications

· I. Level of Scrutiny

· 
Reed, Frontiero, Craig

· II. Application of Scrutiny

· 
Hogan, U.S. v. VA

· II. Real, Biological Differences?

· 19th Amendment, woman right to vote

· Bradwell v. State, P771

· Goesaert v. Cleary. P772. Barmaid

· 3 questions:

· 1. what level of scrutiny and how is that scrutiny applied

· 2. how to prove discrimination 

· 3. how should gender classification benefit women

· Why pro heightened scrutiny

· 1. permanent character, immutable character, biological difference

· 2. history of discrimination

· 3. history of lack of power within political process

· Why against highest level scrutiny

· 1. not fit in “discrete insular minority” group in Caroline Product note 4

· 2. has a voice in political process, full participation in political process

· 3. not contemplated in original intent of 14th Amendment, different from race. 

· Race a suspect classification, strict scrutiny, narrowly tailored 

· Gender is a quasi suspect classification, intermediate level scrutiny

· Reed v. Reed. P772

· Arbitrary, create more efficiency

· Frontiero v. Richardson (1973)

· •
p.773

· •
Administrative convenience is not a significant gov. interest.

· •
Gov. law/action: Service men, by default could have dependent wives while service women by default, need to prove that they have dependent husbands.

· Statistically more men have dependents than women. 

· •
Challenger: 

· •
Held: The military cannot require that service women but not service men make a showing that their spouses are actually dependent before claiming then as "dependents" because the justification lies solely on administrative convenience, which though important in some circumstances, is hardly a significant governmental interest closely reasonably related to the classification.

· o
Std. of review is subject to "close judicial scrutiny." -- highest level of scrutiny.  This was unconstitutional for violating the equal protection clause.  -- but it was only a plurality of the court.  He only gets four votes.

· Justice Stewart: strict scrutiny should apply to gender discrimination

· 4 justices believe strict scrutiny should be apply because of all the discriminations against women, similar to racial discrimination. Although number wise proportionate, but women disproportionably poor. 

	Level
	Goal (Gov interest)
	Fit (means/ends)

	Strict Scrutiny (suspect classification: race)
	Compelling
	Necessary/narrowly tailored

	Intermediate level scrutiny
	important
	Substantially related

	Rational basis review
	Legitimate
	Rationally related


· Craig v. Boren (1976), first time intermediate scrutiny
· •
p.775

· •
Facial Gender Discrimination

· •
Facts:  Craig (P) challenged an Oklahoma statute that denied beer sales to males under 21 and females under 18.

· •
Holding:  A state may not properly impose gender-based differentials in regulating sales of alcoholic drinks.

· o
Intermediate Scrutiny:  Classifications by gender must serve important governmental objectives and must be substantially related to the achievement of those objectives to withstand constitutional challenge.

· o
Government Objective (goal):  enhancement of traffic safety -- clearly important.

· Substantially related: argument in this age group are more likely going to get into an accident.  It was .18% for females.  2% for males.  But these stats are.. "eh..."  problematic. More problem with men drinking. 

· o
Relation between objective and the gov. action:  is based on statistical evidence fraught with shortcomings and is inadequate to show that sex represents a legitimate, accurate proxy for the regulation of drinking and driving, “duly attenuate fit”. Statistical evidence doesn’t support the cause, not enough tight connection. 

· Slippery slope concern: just because of higher probability, should not over generalize, could have wide reaching consequences. 

· o
Hence, unconstitutional.

· •
CONCURRENCE Powell: The ct has added confusion to the approp. std. of review.  The stats do tend to prove the state's view, but are inadequate to support the classification.

· •
CONCURRENCE Stevens: The classification here is not totally irrational.

· •
DISSENT Rehnquist: 

· o
Should have been rational basis test. Intermediate level scrutiny is unclear, too elastic, opening up to prejudice. 

· o
Men are not traditionally disadvantaged gender.

· o
Should have deferred to legislative findings.

· It’s burdening men more than burdening women. Constitution is gender blind. 

· Mississippi Univ. for Women v. Hogan (1982)

· •
p.778, benign and compensatory

· •
Gov.Action:  "a university for the education of white girls."  Nursing school, state-funded.

· •
Challenger: Hogan, a male, wants to attend it.  They told him he could audit, but he could not get the units.  

· •
Holding:  School is unconstitutional.

· Single sex nursing program, sexist notion. 

· o
Std of review:  Intermediate: (1) serves important governmental objective and (2) substantially related to the achievement of those objectives.

· o
Objective according to Miss:  compensate for women who are being disadvantaged.

· 
But this industry is dominated by women.  No showing that women lacked opportunities to attain nursing training.
· 
Just perpetuating nursing stereotype for women.
· o
Ct. trying to root out..."archaic and stereotypic" notions. p.779 Not completely root out all gender classification, only the stereotypical notion. 

· 
Here, the ct. is concerned with anti-subordination.  Not concerned with gender-conscious, but the subordination of women.
· o
So this one loses under "important government interest/ purpose"  why does mississi...want this school?  What's the "important" objective?  They didn't even satisfy this, and therefore the "fit" analysis don’t even get there.

· Look at the actual purpose, a compensatory state objective may not be true, need to find out if it’s compelling purpose. The government has the burden to prove the purpose, exceedingly persuasive justification. 

· Counter argument: it’s expanding choices for women, not subordinating women, not deny the choices of education for women.

· Hypo: medical school for women

· Compensatory program fits better as medical school than nursing school. 94% women in nursing school, less likely to be compensatory.

· US v. Virginia (1996)

· •
p.781

· •
7-1 decision.  Thomas recused himself, son was a student at VMI.

· o
This was based on stereotypes as opposed to "real gender differences"  

· •
Facts:  Virginia Military Institute VMI is an all-male military college.  Female tried to apply, got rejected.  Lawsuit equal protection ensued.  VMI then built a parallel female VMI college, but apparently the facilities were inadequate.

· o
Gov. stated objectives:  three reasons:  (1) diversity, offer different types of education, (2) adversative or doubting, model of education, these aspects would need to be changed if females were enrolled.

· Actual purpose may not be diversity. Historically it’s not the actual purpose, all male institution back then. Study most recently shows it’s not for diversity purpose. 

· Women should have the opportunity to choose.
· o
Ultimately, the adversative model would need to be abolished.

· •
Holding:  A state may not sponsor a single-sex school of higher learning.

· o
Std. of review is that the government action must demonstrate an "exceedingly persuasive justification" for that action. So, higher bar.

· 
To prevail the gov. must show that the classification serves "important governmental objectives" and that discriminatory means used are "substantially related" to the achievement of those objectives.

· o
Everyone agrees that SOME women can be physically capable and can handle the adversative model, and therefore gov. cannot constitutionally deny entrance to women who have the will and capacity to attend VMI.

· o
D presented its remedial plan of women's VMI, but this plan does not address the categorical exclusion of women from the extraordinary educational opportunity afforded by men of VMI.

· 
And the VWIL is inherently unsuitable for women -- the curriculum is different, they do everything different so it’s not the same thing at all. But ginsburg leaves the door open to having some sex based schools for some government interests as long as it dissipates archaic stereotypes and doesn’t reinforce them.
· •
CONCURRENCE Rehnquist:  agree with result, but "exceedingly persuasive justification" confuses the heck out of everyone.

· o
Also wants to keep open the possibility of creating a parallel institution WVMIL -- but here, obviously it wasn't done successfully, but ct should be more flexible in remedies.

· •
DISSENT Scalia:  Ct isn't even applying intermediate -- it's applying strict.  We have basically foreclosed the possibility of any single-sex education forever.  Watch out private institutions, this is politics getting involved in the law. 

· o
Ct's analysis is wrong -- they aren't even doing an intermediate analysis. 

· o
Ct. ignored the sea of evidentiary findings by the trial courts that it cannot just integrate females, the entire educational institution's adversative model would need to be stripped.

· o
There are biological differences -- privacy, for instance.

· o
It should be based on a democratic process -- this not the ct.'s job. If you want to change the admissions policy, do it through democratic process.

Gender is a non-changeable characteristic but it’s  not completely analogous to race b/c there are some biological differences (hence separate bathrooms), women are not an insular minority b/c they are not numerical minority.

After VMI it seems that the only way to pass the intermediate scrutiny the program needs to be benign and remedial of past discriminations.

A lot of the cases look at whether the laws should be really equal or should they be based on the realities of biological differences. And to what extent are the cts the logical bodies to make this decision instead of congress. 

The court has often taken a more deferential approach to cases that recognize the biological differences by outright not identifying the level of scrutiny or identifying it but using it more deferentially. 

Geduldig v Aiello (1974): pregnancies not covered until state disability insurance. Ct upholds the law because it is not based on gender, it’s not discrimination against women, but against pregnant persons!  Rational basis review because it is not based on suspect classification and there is a legitimate interest in saving money and it’s rationally related. So, yes we know only women can get pregnant so it’s affecting them but the other category is both men and women not pregnant.

Michael M: statutory rape. 17 year old convicted on statutory rape of a 16 year old where the statute only applies to males! b/c females have a natural deterrent to having sex b/c they get pregnant and the male doesn’t. Michael says that it’s really not to prevent teen pregnancies as the state claims but to protect the chastity of girls, so it’s a morality statute. Ct upholds it! Realistic reflection of gender differences where she can get pregnant but he cannot, the deterrent is there for females but not for the males.  There is no support for the argument, relying on intuitive basis that this is true.

Re: Michael M. Send her email with 90% emotion quote.

In these cases is the very inmutability of the gender differences that is used by the ct in upholding these discriminatory laws.

Rostker: The fact that only males need to register for the selective service.  Upheld the exclusion of women from draft registration. b/c the government has an interest in raising and keeping armies and that it would make it easier for any future draft to only have the males registering b/c women are barred from active combat, so what’s the use of having them register. So registering people who actually cannot serve in combat doesn’t allow for efficiency in the process. Intermediate review and they find that there is an important governmental interest. 

INS case: Nguyen v. INS; dad is citizen and he has to prove he’s the dad and has a bona fide relationship with dad, etc. Mothers can just prove they had the child and that establishes the relationship. 

Talk to her about immigration finish case of stepmom having relationship.

Feeney: Massachusetts  has regulation that says that they will give a lifetime preference for veterans for civil service jobs. She sues. Even if facially neutral, the effect has had a discriminatory impact and therefore there’s no way that it couldn’t have had a discriminatory purpose to begin with. Ct says no. It upholds it. P has burden that there is a discriminatory impact and therefore purpose and then burden shifts to d to prove they had no discriminatory purpose. She doesn’t prove that there was a discriminatory purpose in the  legislative history and they say they did not have it, so even though it has a disproportionate effect on women, there’s no evidence that there was discriminatory purpose and since it is not facially discriminatory, they used the Washington v davis and Arlington heights questions: whether classification is indeed neutral because it’s not gender based and 2-whether the adverse effects reflects invidious gender based discrinmination. But even though impact provides a good starting point, you also need to show “purposeful discrimination” because that’s what offends the constitution. In this case, it affected equally male non veterans as well as female non veterans, so it would be hard to prove the discriminatory purpose. Ct says that foreseeabilty was  not enough. The question is whether they passed it “in spite of” or “because of”.  If they passed it because of, then it is invalid. If they passed it in spite of, then it’s acceptable. They must have intended the harm not just known it would result. So ct rejects the tort view that foreseeability  gives you intent. Epperson sees it as affirmative action for veterans. 

2.
Alienage, Nonmarital Children, Disability, Age, Poverty and Wealth, Sexual Orientation CB 604-625 

· Cleburne v. Cleburne Living Center: disabilities. We will not do strict scrutiny. 

· Romer v. Evans: homosexuality. Amendment 2 in Colorado constitution. Ct finds almost a per se equal protection violation. Kennedy still uses rational review, but in reality it sounds like rationality with a bite.
· 1.
Denial and “Dilution” of Voting Rights CB 638-651 

· E.
The “Fundamental Interests” Strand of Equal Protection Strict Scrutiny: notion of equal protection and implied equal rights. Should the degree of scrutiny also vary with the importance or fundamentality of the interest at stake. Inequities involving fundamental interests.  Sort of like substantive equal protection. So not only should scrutiny heighten when classification is suspect but also when the fundamental right or claim to liberty, even though not expressly mentioned in constitution, it is so fundamental in our society that it rises to the level of requiring  heightened scrutiny. Difference with substantive due process is that in the case of analysis under equal protection clause we figure out whether the state has already provided the right, it should be provided o an equal basis, even if there is no right given by a constitution. If a state chooses to give the right, it should give it equally or have a compelling interest in the restriction. (check with her that Compelling is the right word here)

· To do the analysis of equal protection for a fundamental right we look at the premise that This right need not be provided at all, but once a state provides it, it should be provided to everyone on an equal basis. Two areas have been recognized: access to the courts and fundamental right to participate in the right to vote.

· There is no specification in the constitution as to requirements to vote, Left to states. 15 amendment rights to vote to blacks. But states could determine voter qualifications.19th amendment gives it to women. 24th amendment, poverty should not be an impediment.(failure to pay a tax could not be an impediment): but only for federal elections. 26th amendment: age. 21. So historically it has expanded. No independent right to vote in state elections. 

· Equal protection clause places limits on the states right to regulate voting. But for the longest time the court said that issues regarding voting were non-justiciable until Baker v. Carr and Reynolds v. Simms. When the ct says they are justiciable. Difference between vote denial and vote dilution. Most early cases focused on the denial (harper v Virginia board of elections: poll tax: affluence cannot be a standard.)

· HARPER V VIRGINIA BOARD OF ELECTIONS: 1965. poll tax for state elections. Supreme court says it violates equal protection b/c wealth has no relationship to voter qualifications. And the right to vote is too fundamental and needs to be protected, because it is a preservative of all rights. Wealth is a capricious and irrelevant factor. Ct immunizes against an attack from “the fourteenth amendment was never made for this” by saying that the 14th is not shackled to an era. Ct says that when fundamental rights or liberties are asserted under equal protection, classifications which might invade or restrain them must be closely scrutinized and carefully confined. They say that wealth is absolutely irrelevant even if the state claims that people who pay are more likely to be involved in the process, wealth is not related at all to interest. Harlan’s dissent is elitist: the wealthy are educated and more engaged and should be the ones voting anyway!!!

· HYPOS: homeless cannot register to vote b/c they have no address. How about a requirement of s state provided ID? how burdensome would it be? SCOTUS granted cert on some of these cases before the 2008 election.

· Kramer was not discussed: the case of people voting in school board elections if they have kids in school or property I the area. Ct strikes it down because not related to purpose of “being interested”. Over and under inclusive: people who may be very interested are not represented and people who are not interested are allowed to vote.

· Richardson v Ramirez: felons. Ct holds that states can take away the right to vote from convicted felons.  (about 5 million Americans that cannot vote under this). This is a vestige from the time after the civil war when legislatures tailored their laws to affect only blacks for crimes they tended to commit and not whites for crimes they tended to commit. 

· 1.
Denial and “Dilution” of Voting Rights CB 638-651 

·  (CB 837-838; 846-851; 854, note 4 – 860)

· Dilution: city council has three reps. District A has five people who vote, dist. B has four people and dist. C has only one person, so if each dist. Gets one rep in city council, C’s vote has a disproportional effect on the election, about 5 times as much as dist. A.  Voters in the most populous districts have less influence than voters in less populous districts.

· Colegrove said it was not justiciable because it came as challenge under the guarantee of republican government and thus not justiciable. In carr, however, ct says yes, because it came under due process (?) con law 1.

· Reynolds v. Sims: Alabama was sparcely populated and the cities were more populated. Constitution of state required re-apportionment.  Districts in Ala. Went from 15,000 voters to 600 voters! So the vote of the 600 was worth wayyyy more than the 15,000.  Problem is that the minority has more power than majority. And it basically says that the key factor is where you live, which arguably is equally as ridiculous as the wealth requirement for the poll tax. There ‘s an illegitimate distinction based on where one lives. Equal means equal, you should have equal weight. They hold that seats on legislatures should be apportioned on a population basis. The predicate is that voting is a fundamental rights and under equal protection it is not equal if the weight is also not equal. Ct says that it should be strictly scrutinized. We need to have equipopulous districts because the legislation represents people not trees or land. So the seats on both houses have to be proportional to population in order that every vote count the same, approximately. Representation reinforcement: the doctrine that courts should help in certain cases where it will never happen through the political system, given the smaller proportionate power within certain districts, the urban areas had more people but less representation in the legislature so the self interest of the legislators from the less populated areas will never cede their power and will never re-apportion because it’s against their interest. Therefore the courts need to step in and help the majority get control again. This brings up again the issue of equal process versus equal results.
· Davis v. Bandemer: gerrymandering. Democrats were complaining that the apportionment plan even though equally proportionate to people, the districts were done in such way that because they had winner take all, there was always a majority of republicans and they took more seats than really represented the population who voted for them, b/c even if 49% were democratic votes, 100% of seats would go to Republicans. When you draw the lines because you control the legislature, you can do so by shoving all democrats in two districts and all republicans among other8 districts , then the democrats will only get 2 seats out of ten and reps will get 8 seats.  Ct says that P’s must show that there was INTENTIONAL discrimination against an identifiable political group AND an actual discriminatory effect on that group. Ct says that in effect, the intent is there because what else can there be when the redistricting is done by the legislature. However, because of the winner take all system, it doesn’t mean that all elections are going to protect everyone equally and there is no guarantee that there is a right an allocation of votes in proportion to the anticipated state-wide vote. Proportional representation is not guaranteed under the equal protection clause. The court also says that this is a political question again and they decline to go there. Also, they say that there is only one election given as evidence, so that’s not enough of a showing. They would have to show that the system is consistently degrading and consistently frustrating of the will of the voters. So this kind of showing is very difficult to prove. However, the slippery slope is a good argument because at what point do we get involved in the political question. Based on Davis, it seems like the threshold is pretty high and almost impossible to achieve.
· 2.
Access to Courts CB 657-661

· M.L.B. v. S.L.J.

In Griffin the ct said that because a person is indigent and cannot pay for a transcript, the court cannot discriminate based on that indigency so they must provide him the transcript because otherwise it would be denying him access to the courts. This is much like Harper where the ct fights a poll tax.  But after this, the court retreats and starts using rational basis review to wealth classifications.

· 3.
Refusals to Expand the Fundamental Interests Analysis to Food, Shelter, Education CB 661-673 (CB 870-884): there are some areas where the ct has refused to recognize that interests are fundamental or foundational to our democracy. Mostly these areas deal with economic inequalities. 

Dandrigde v. Williams: welfare. State has the right to allocate limited resources whatever way they can and cts should not get involved. Constitution does not empower cts to second guess state officials. 

Lindsey: no fundamental interest in housing and you can be evicted. Assuring a minimum level of housing is not in the constitution.

But what about education, especially after Brown?

· San Antonio Independent School Dist. V. Rodriguez: Attack on texas system of financing schools because the districts that had more tax base had better funding for schools.  So Mexican kids challenge law because they tax themselves at highest rate in state and can only get $300 per pupil, whereas Alamo school district taxes themselves at the minimum but still can get $500 per pupil. P’s say that education is foundational Because it allows you to vote smartly and use your first amendment rights to expression. Ct doesn’t buy it. You can still exercise all those rights even if stupidly. Nothing in the constitution neither explicit nor implicit guarantees that. Traditionally left for state legislature. No nexus between education and first amendment and voting rights. Ct says there is no evidence that this is an equal protection argument because there is no evidence that only the poorest people lived in that district since the poorest people actually live in industrial areas where high taxes are collected from companies. There is no evidence of an invidious discriminatory purpose. There is also no evidence that the quality of education depends on the funding. So system is upheld because there is not enough showing that the system is inviduosly discriminatory. Ct says that education is not a Fundamental interest protected by constitution and therefore it doesn’t have to engage in strict scrutiny but basically a rational basis review. Rodriguez says that there are other alternatives ways of achieving the funding.  But Ct says that you don’t have to look at all alternatives unless you’re undermining a fundamental interest and that’s not the case here. Suspect class. Ct says no, it’s not suspect because it is based on wealth and not suspect category, in fact the plaintiffs are from diverse backgrounds, etc. Not a class under Carolene products footnote four. The poor is not one of those classes. So no strict scrutiny. Since education is not constitutionally guaranteed, it is not a fundamental right or interest and it doesn’t trigger higher scrutiny.  They are not using wealth to deny students an education, it’s just a question of quality and the court also says that Texas is trying to expand its education not curtail it. the classification is not immutable and they’re not politically disenfranchised.   that Marshall’s dissent is very interesting because he mentions Brown as an example of education requiring a higher level of scrutiny, and also not all interests that the court has defended as fundamental have been protected by constitution. Like privacy and right to reproductive rights, right to decline medical services, etc. from con law I. He also says that education is a foundation for democracy because it allows you first amendment freedom of expression rights and also makes you a better voter.  He’s not advocating strict scrutiny but the court did intervene in a sort of ad hoc way in cases where the right at  stake is really important and interrelated to constitutional guarantees, like claighburn, romer, etc so they should do it here. But so far the law stands that we do not have a constitutional right to an education. 

· Plyler v. Doe: heightened scrutiny to hold that the exclusion of undocumented children altogether from the schools in Texas violated equal protection. Once this was challenged they decided to have them pay tuition.  Alienage requires strict scrutiny because it is highly suspect classification. Aliens are covered under 14th amendment. Two exceptions Classifications that are result of federal law (immigration) or that include right to self government (democratic process) (?). (ct has said that for equal protection we consider as aliens as those who legally crossed the border).  Ct says this is a violation. They point out that lax enforcement of immigration laws has created a shadow class of underclass, sort of “quasi suspect” which is not kosher for a nation that prides itself in equality under the law. Even though states may withhold benefits from illegal aliens it is not the same to do it to kids who have no control over their legal status. And even though education is not a legal right, it is important enough and it is related to other factors of citizenship and democracy, the same ones they denied in San Antonio. So it’s a quasi suspect class with a quasi- fundamental right. So some sort of heightened scrutiny should apply here. Education has a fundamental role in maintaining the fabric of society. It imposes a lifetime hardship on those who had no choice. TX says they are a burden on the economy and TX has the right to budget appropriately. Ct says they do not because the policy was not substantially related to financial burden, to controlling immigration and that also these kids are not taking their education and running away so conceivably they will benefit TX. Ct says that the reason for equal protection is to prevent governmental barriers that prevent advances on the basis of individual merit. 
Burger dissents b/c not suspect category and not fundamental right so rational review should be used.
· This case has been very circumscribed to only this case and only these facts and it does not expand or overrule San Antonio.
· II.
The Post-Civil War Amendments and Civil Rights Legislation: Constitutional Restraints on Private Conduct; 

· Congressional Power to Implement the Amendments

· A.
The Problem of State Action: Generally speaking 14th amendment only applies to state action or federal government or to the actions of government actors not private actors. But it does  not tell us what exactly is the government supposed to do or not do. 

Limitations on the power of Federal Government:

· Federalism Theory of limits: some things are reserved for the state and the state only not federal governments.

· Individual freedoms: limiting government conduct preserves individual freedom. So we’re back to Con Law I and the Verticality .

· Civil Rights Cases (1883?????)  Civil rights act of 1875 provides that blacks cannot be excluded from theaters, accommodations, facilities, right to buy or sell land, etc. Ct says it is unconstitutional. Section 5 of 14th amendment says congress has the power to enforce the 14th. Ct says that congress has exceeded that power by enforcing private conduct in this act. Section 1 says “no state shall” so that limits congress to enforcing as it pertains to the states not individual invasion of individual rights. This is the province of the state governments not federal government. Preserves a sphere of state legislation not federal legislations. So the ct makes a federalism argument. Problem is that it is the states that have discriminated in the past and supported black codes, etc. So they’re not about to pass common law remedies and statutory remedies for wrongful acts like that. Private wrong of an individual may be remedied by state law. But common law did not recognize any violation on the basis of race. So you cannot pass this under clause 5 of the 14th. Almost a 100 years later they do pass something like this under the commerce clause! 13 amendment applies to private action as well and congress has the right to enforce it. But the 13 just says that there is no slavery, and it says nothing that refusing to serve blacks is the same as creating slavery and is not related to it! Ct is evidently tired of dealing with the civil rights amendments. Justice Bradley says distinctions between private and state is that it is mere discrimination not state discriminator. Harlan dissents and says that  this has nothing to do with slavery is ridiculous. This is a badge of slavery and a recognition of the cultural reality of America and that slavery of the root of the discrimination based on the inferiority of blacks and it is very clearly because of race and therefore you kill the spirit of the 13th amendment. Also, he does say that there is state action or something akin to it. He says that arguably you have two strands of state action: regulation and licensing and second the public function. All these discriminators operate under state licenses and therefore there is a state action. Secondly, the functions are public functions b/c of their public character.
20th century: Analysis:

· Is it the government?

· Is the actor a government official?

· Is there a nominally private party who is depriving someone of a right?

· What’s private v. what’s public?  From the perspective of the two major strands: Exceptions to the state action rule of the 14th amendment. Even though the 14th disctinctly says NO STATE SHALL, the court has found two exceptions to that:
· Public function strand: nature of the activity. Actually engaging in an activity traditionally EXCLUSIVELY associated with a state?

· Nexus or entanglement strand: is this a situation where the government has encouraged or facilitated or in any way advanced this discriminatory conduct?

During the 40s, 50s, and 60’s the ct went out of its way to find these exceptions to state action doctrine. So almost everything was found to be state action. In the 70’s the ct did not. Civil rights were over and there were also civil rights statutes so the conduct was protected under the civil rights act of 1964. And there was a shift to the right in the court so they were reluctant to find entanglement. 

In Marsh v Alabama: woman passes out Jehova’s witnesses flyers in this town that was company owned. She is convicted criminally for trespass. She sues under first amendment grounds. But the town is privately owned. However, ct finds that town is engaging in a role that traditionally has been carried out by state government. Owning the town does not trump freedom of speech. Necessary pre-condition of freedom may be the government intruding in individual freedom and property rights. This is  a high watermark of public function analysis. But there were later cases where public shopping malls are not deemed to be public functions so the court does not extend that to them.  The white primary cases say that when a private entity runs elections for a town and the ct does see the public function Ask her. Current law: there is public function in those cases where the power was traditionally EXCLUSIVELY reserved to the states.  In Jackson utility could do whatever because providing electricity was not traditionally exclusively reserved to the states. So courts have gone to a less likely state of finding that there is a public function.

· Shelley v. Kraemer: 

· racially restrictive covenant that ran with the land saying that the property could not be sold to a black person. It created the right to injunctive relief. When a black family bought a house, the other neighbors sued for injunction. The agreement was between private parties. But unless they are enforced by the state courts they are in fact needing the government action to make it come through. So the court says that the agreement per se is not enough to see a violation of the 14th because it’s private and doesn’t require state action. BUT, unless there is voluntary compliance, if you do require the ct to enforce it, then it is throwing the considerable power of the government and the state behind a policy that is clearly racially discriminative and THAT violates the 14th amendment. So this is where you get the Entanglement or Nexus strand of state action. It gives the imprimatur of the state. Government authorizing, encouraging or facilitating discriminatory conduct. The potential problem here is that ALL contracts are enforceable only by making them legally binding which is a state action so pretty much all private actions can be seen as state actions because you need the courts to enforce them.  Cts are now less likely to find this.
· My argument and Becky’s: this effectively invalidate any private contract that is discriminatory because it is not legally enforceable, thus not legally binding and therefore no contract at all!
· Burton v. Wilmington Parking (1961): Eagle café inside the building of the parking Authority and they were there under permission and sharing profits with the parking authority, an agency of the state of Delaware. They refused service to Burton, who was black. He sues under 14th amendment equal protection discriminatory action. Ct says yes, he’s right because they are sharing profits, the state could control the lease agreements, the building was maintained by tax money, the flag is flown in the state, the building is for public uses so it performs essential government functions, land was bought by the city. So it is inextricably linked to the state and there is a mutual benefit, they are an actor, and so it is not only private action, but state actor. The ct finds much more than a lease relationship: public use AND Nexus. State is placing power and prestige behind this coffee shop, so it is state action. This is before the civil rights act, so ct is finding a way to regulate this. After the act passage, they were more reluctant to look for symbiotic relationship between state and private. Concurrence by Stewart says that there is state action by operation of Delaware law b/c law says that you are not required to serve people who would be offensive to others and by the  lower ct’s ruling that basically equates being black with being offensive! So he says you didn’t even hav to go down the 14th and could simply find state action by the fact that the ct equated  black with offensive and that’s discriminatory and a violation of the Delaware rule anyway. 
· Jackson v. Metropolitan Edison Co.( 1974); Key question is whether the degree of entanglement is indicative of state action. Rehnquist says that there is not enough entanglement because this was not a symbiotic relationship like in Burton. Rule: there must be a sufficiently close nexus between state and challenged action of the regulated entity so that the action of the latter may be fairly treated as that of the state itself. Just a regulatory scheme from a  state doesn’t mean that the state regulates every aspect of the company so we cannot find state action in everything the company  does.  Not enough entanglement. 
· B.
Congressional Power to Enforce Civil Rights Under §5 of the 14th Amendment: And whether congress can regulate private conduct to enforce the civil war reconstruction amendments. How far does Congress’ power go under them?  congress’ power to change our constitutional rights. Fiding power that goes counter to what the judiciary power has said they had.

· 13, 14th and 15th amendments all had provisions that allowed congress to enforce the amendments themselves.  Eventually it has been found that congress has also the power to interpret the constitution and to overrule the supreme Court by enacting statutes that say something different. Bigger questions about division of power horizontally and vertically as well. In these cases regarding voting rights, ct was very deferential to Congress.

· CB 697-698

· 1.
Congressional Protection of Voting Rights CB 707- 719

· (CB 946-962)

· South Carolina Katzenbach: challenge is to the coverage formula that suspends literacy requirements for certain regions (that had employed discriminatory practices) for five years and the restriction on implementing new standard or practice for voting. South Carolina challenges that section 5 of the voting rights act of 65 (the preclearance provision: they had to first clear any new standards with the federal government before implementing it). SC even challenges that congress had the power to implement the Act within the power given to Congress under any amendment. Ct says they do have the power to do so under the 15th amendment section 2. SC thinks that they can only forbid actual violations under the 15th and that the congress cannot fashion remedy to the violation since that is left to local courts, and that would be a pre-emption of the role of the local courts and that there should be a prior finding in a court that there was actually a violation and that has not happened. (In Lasitter, the ct held that the state could have a literacy test unless it was proven that it was discrimination but that the state could determine what requirements they wanted and reading was a rational thing to do by the state). The ct here says that congress has a rational basis to pass this law to remedy many years of racial discrimination and they did, under the 15th amendment have the right to pass remedial legislation.

· Katzenbach v. Morgan: this deals with section 4 e of the voting rights act. It says that no person who has finished 6th grade in Puerto Rico in a language other than English, can be denied the right to vote because of their inability to read or write English. New York challenges it because they had an English requirement to vote, supposedly because they wanted to encourage the learning of English. Congress wants to prevent the denial of the franchise and equal protection of the Puerto Rican community in NY because when their political power increases they will also be able to obtain better services, etc. Congress does this by section 5 of the 14th amendment: congress shall have the power to enforce equal protection of the laws, which in this case enhances political power of this group. NY says that congress does not have the right or power to do under section 5 of the 14th amendment because it is underinclusive (it still allows others who were not Puerto Rican to be disenfranchised) but court  says Williams v lee optical, you can do remedial by baby steps. NY says that congress has NO findings of violation by NY and they cannot pre-emptively prohibit the requirements of NY since there was no evidence that they perpetuated discrimination. BUT section 4e partially overturns Lassiter because Congress says that  you cannot deny vote based on literacy requirements. So question is whether congress can remedy only after a finding of violation or whether congress has an independent power to interpret constitution as they have done in section 4e of the voting rights act. Ct says that section 5 of the 14th is an affirmative grant of power to determine what is necessary to implement the 14th amendment and that’s what they are doing here. They have broad discretion on how they are going to do that and as long as they are rationally related the court will find it appropriate. Ct uses rational basis review. SO pursuant to section 5 of the 14th amendment they have the right to pass the voting rights act. Rationale: empower Puerto Rican nationals. This essentially overturns Lassiter. Lassiter upheld a literacy test, but in Morgan ct says that they can reasonably perceive a basis for acting under their  14th authority, we will uphold that. Congress did not have to find a violation of 14th amendment. Harlan dissent: he sees this as a separation of powers question, congress is doing what cts are supposed to do because congress is finding that NY statute is unconstitutional and acting on it instead of having the courts do that. He also says that there were no findings by congress, no record of findings. Harlan thinks the NY law should be subjected to rational basis scrutiny. Federalism, blah, blah. But the purpose of the 14th WAS to regulate states plus the state legislative system is producing less rights and the Congressional system is producing more rights.  ALSo there’s an argument that there  is nothing in the meaning of the word enforce that preclude congress to expand rights under the 1t4th amendment. 
· 2.
Confinement of Congress’s Civil Rights Enforcement Power to “Proportional” and “Congruent” Remedies CB 719-740

· (CB 962-983)

· City of Boerne v. Flores: RFRA restores strict scrutiny to any state action that places undue burden on free exercise of religion. Compelling interest. But in Smith the ct. lowers it to rational basis. So Congress gets upset and raises it back up again statutorily with RFRA. Smith had said that Neutral generally applicable  laws could be enforced even if they do affect religious practices. There was a challenge to a state law that criminalizes the use of peyote and these Indians used it in sacramental  ceremonies and lost their job. The ct in Smith determines that you don’t use strict scrutiny and compelling state interest, you use rational basis. In this case, the law applies to everyone and was not targeted at religious behavior and not motivated by a desire to curb religious freedom. Under RFRA, state has burden of proving that the law is in furtherance of a compelling state interest AND it utilized the least restrictive means of achieving those ends. Congress said it was acting pursuant to section 5 of 14th amendment which is a positive grant of power. Congress can do that by passing legislation that deters or remedies constitutional violations even if in the process they prohibit conduct that  is not in itself unconstitutional and intrudes into state’s sphere of autonomy. Ct says no. Ct says Bingham proposal saying that congress could do anything proper and necessary to enforce. And it did not pass. Therefore power of congress was not plenary but remedial. Significant  body of scholarship regarding this. Ct says there must be a congruency and proportionality requirement to the remedy and the means adopted to that end.  So narrowly tailored remedy. They said that congress had effectively expanded the rights by their law. So, even though in Morgan they say that congress can act contrary to the decisions of the Sup. Ct. here the court reads Morgan narrowly and implicitly overturns the part that dealt with overturning the ct precedent. They differentiate this from voting rights cases, and that’s what  they will give deference to because there are decades of records that prove discrimination in that field. Ct says that in this case it is out of proportion and not congruent because it is over-inclusive, to include cities and towns and every level of government even if there was no record to support that government at any level was restricting religious freedom. Here there is no relationship between the legislation and the ends (to protect the religious practices) and the means (to ratchet up the burden of governments in that they have to prove they chose the least  intrusive means. If there was a stringent? showing, you could pass this legislation because you’d be remediating the evil. But here you imposse the most demanding constitutional standard and doesn’t fit what you want to achieve. After this case, there is a significant reduction and limitation on what congress can do pursuant to section 5 of the 14th. So boerne suggests they will not allow congress to expand rights anymore as was suggested in Morgan where they allow it. Separation of powers between courts and congress because they think it infringes on judicial power by making determinations of constitutionality about laws passed by states. After this the court is positively entrenched as being the final authority on issues of interpreting the constitution. So the main issue is whether congress could change the standard of review and interpret the constitution and the court says no, you cannot. Only the court has the power to interpret constitution. Ct says it was too broad and way out of proportion and no congruence either between ends and means.
· United States v. Morrison: Va tech student is raped by football students and she sues them on a civil action  under §13981 of VAWA which allowed her that civil cause of action. However, that part of vawa against crimes that were gender based was challenged and struck down because it was congress regulating private actors and not state actions. Does congress have the power under section 5 of the 14th amendment to pass this? There was a long record of bias in state justice systems (supported by congressional record [task force report about 21 states where this was the norm]). But ct strikes it down because it gives a private rights o action to sue other private people and 14th only deals with state action. Arguably, if it had given her a right to sue the judges or the state legislators, another result would have come about. But it did not give her that right so it was not congruent and proportional so how does this solve the issue of bias on the state courts? Remedy is not applied to the actor, and is national so again it is overinclusive whether or not a state had this problem. Breyer dissent: some remedial legislation is still ok under section 5 and they are not changing a standard of review,  and it gives a remedy that substitutes for states which are constitutionally inadequate. Even if the statute were changed to allow state actors to be reached, we run into 11th amendment that basically has been construed as giving immunity to states from private actions  UNLESS congress has abrogated the sovereign immunity of the state via section 5 power (Seminole tribe cases that Tommy read) is the 11th alive or dead? If Vawa is passed under section I power, commerce clause, it does not allow private individuals to sue sovereign states and cities, but if VAWA was passed under section 5 of the 14th, then it MIGHT be ok Which is what we find in Kimmel and Garret (private employees suing for age under adea and disability) and ct says no. Then in Tenessee v Lane, paraplegic cfrwaling up stairs suing under ADA where access to court was deemed an ok invasion of state immunity. In Hibbs, the ct found a valid exercise of section 5 power because it involved gender discrimination in the FMLA and both this and access to cts was deemed pretty fundamental. So again lack of congruence and proportionality and it is very much like a narrowly fit analysis.
· Kimmel and garret sort of went the way of boerne and Morrison. But there were other cases after that the SCOTUS upheld other cases where legislation had been passed pursuant to section 5: Tennessee (crippled and access to cts) and HIbbs (family leave act). So maybe it will be upheld when it’s related to things deemed fundamental. 

· III.
Freedom of Speech



· A.
Overview CB 741-748: Scholars think 1st amendment jurisprudence raises more questions than it answers. But there are three principle values that this part of the constitution is thought to advance:

· Pursuit of Truth: marketplace of ideas. Supresing opinions does not allow a society to reach the truth by having opposing ideas fighting each other to reach the truth. Allows for sifting, where the good stuff rises. The best test of truth is the power of an idea to get itself accepted in the market place of ideas. But in the short run people and interests can be damaged by exposure to other ideas and some ideas are more predominant because they are being espoused by powerful people, not because they are true.

· Essential to self government and democracy: this is the way we get information and make decisions about how to vote, what policies to support, etc. political speech is really at the core of the right and the most protected form of speech. It is the way in which we hold public officials  accountable by criticism of their performance. Prevents the abuse of power by ensuring you can be critical of those in power. Acts as safety valve for dissent, so it prevents riots and other more violent means of correcting course. Some commentators think political speech is the only thing protected (BoRK). 

· Individual freedom: autonomy. It has to do with human need to express your self and we value that individual need. It is self defining. Self fulfillment. Criticism is that it’s too broad because just because so mething fulfills you (sex, drugs, alcohol) it doesn’t mean that it should be protected.

· Various approaches to the protection of speech. There are limits to the protection. So what speech is protected: substance of speech. And what speech can be regulated by government. The amendment is explicit and absolute but the Ct has never taken the view that the protection is absolute. There are two roadmaps in which cts have regulated. 

· Balancing: Balance of weighing the protection of those values against the exercise of valid government powers and interests. The balancing takes into account that there are competing interests in society. Balancing tests are designed for  this.  Balancing tests are not easy to examine and it’s hard to see cts apply them. 

· Categorization. Bright line rules. Inside the box of what’s protected and outside the box of what we protect. Easier to administer. Another kind  of categorization deals with looking at the kind of speech: content based or content neutral. It ranks them in importance based on the kind of speech, more for political speech and less for other types.  Appealing is that it is easier to administer. Criticism is that you have entire areas of speech that don’t get any protection under the 1st amendment.

1- The first  set of cases deals with the question of WHY DOES THE GOVERNMENT REGULATE SPEECH.

Areas of unprotected speech ( based on subject matter of speech: it represents an exception to the main rule that when you have a content based regulation it receives strict scrutiny. These are the exceptions to that rule dealing with content based) All of these categorizations are value judgments by the sup ct saying that certain types of speech outweigh others. Can we question those value judgments? How do we feel about how these categories are defined?

· Incitement

· Fighting words

· Libel

· Obscenity

· Child pornography

Areas of speech that is not fully protected:

· Sexually explicated but not obscene

2- Second set is how does the government regulate speech and how do regulations affect the standard of review the court uses:

· Content based

· Content neutral

3- Government’s power to regulate speech in public forum.

· B.
Incitement; The Modern Incitement Test CB 753-768; 785-791

· When is speech something that advocates overthrowing government or inciting illegal activity.  There was very little jurisprudence because first amendment was not applied to states government until 1920’s. Most of it was federal stuff referring to prior restraints (licensing printers and publishers, etc). 

· This is an area where we weigh the government’s need to have  a stable government against freedom of expression. You want to be able to incite illegalities because maybe you want to challenge the law or change it and the only way to do it is to engage in the illegality. Government should be able to regulate activity that incites illegality  because you may end up in a very bad act occurring. But how do we draw the line and not infringe on civil disobedience having ti do with legitimate political means.  The court has never said that you can never engage in general advocacy of illegal activity. They just talk about incitement not being protected. The hard thing is to define incitement.

· Schenck: First test we get is in this case. It’s the clear and present danger. Espionage act that prohibited speech that would hinder the war effort, the production of materials, the draft, etc. 1919 great unrest. Revolution in Russia. Palmer raids roundup and massive deportation of aliens in the US without due process. He circulates leaflet that says draft is unconstitutional and said Don’t submit to intimidation, assert your rights. He was found guilty, appeals and SCOTUS establishes clear and present danger of harm: if the words will bring about the substantive evils that Congress has a right to prevent.  Ct looks at context and the war and Russian revolution. They also pretty much say that a person intends the consequences of his words and therefore he had the intention to get people to comit an illegality by avoiding the draft. So not every kind of speech is protected (fire in a crowded theater). Ct suggests that maybe government can have more restrictions of speech in war time. 

· Debbs case: you are good for more than  cannon fodder. He was a socialist. Conviction was upheld.

· Abrams v. United States:  also persecuted under espionage act. Leaflets tried to get the production of bullets to stop because they were being used against the working brethren in Russia.  The speech did not have to do with draft. But it is argued that it will tend to do that (tendency test) and they clearly say that you intend the consequences of your words. Holmes dissents  (probably under the influence of Hand) . Holmes says that the power is greater in time of war than in time of peace, and there must be a clear and imminent. And he says that the publication of a silly leaflet by an unknown man is not an immediate danger. Is this something that is likely to happen.  Holmes dissented in this based on contributing to market placew of ideas, no doubt influenced by Hand.

· Masses Publishing v. Patten: Post refused to mail a magazine b/c it was contrary to the war effort based on espionage act. But ct construes it more narrowly and they talk about DIRECT INCITEMENT to resistance of the law. The content was cartoons and text. Hand finds that the cartoon and text do not rise to the level of advising insubordination or mutiny. That the statute prohibits the counseling or advising others, not simply putting out there information that some may think it may incite others, blah, blah. It needs actual direct incitement. If the effect upon the hearers in only to counsel them to violate the law it is unconditionally illegal. But tendency alone doesn’t pass muster.

· Brandenburg v. Ohio (1969) State law that prevented advocacy or overthrow of government or other organizations, statute against Criminal syndicalism. KKK rally that was filmed. The words were hard to make out but there were some words regarding blacks being sent to Africa and Jews to Israel. No one else was there except KKK and reporters who filmed it. He is fined and sentenced to prison under the statute.  He says that some “revengeance” might be taken if courts and government continue to help blacks. The court in Whitney had  upheld that speech like that was not protected b/c they were adopting a reasonable approach and more deferential to legislatures (probably because there were wars and communist organizations). But here, the court does not follow Whitney, overrules it, and  decide that first amendment guarantees do not allow state to curtail speech that advocates only unless it also has the three elements: so there was advocacy, it is likely to cause imminent lawless action and , there is  intent to cause it. You may need to overprotect speech in order to ensure that when you have times of fear you’re not so readily sacrificing something so important.  The ct says the OHIO statute is unconstitutional on  its face and as applied because it punishes criminally everyone who might be assembling to advocate only not necessarily that there is a likelihood of happening or the intent that the harm occur. So there is an imminence part (how soon will it happen? In this case, it was a conditional statement. There is a likelihood element: how likely is it to occur. Not only a possibility, but likely. And there’s the intent part: was it the intent of the speaker to cause imminent illegality? The intent here seemed to be to threaten, not to cause violence. Modern test we use. Put this in outline as a test with elements. Brandeburg test is much more bright line than previous one.  Hypo:   what happens when you do have intent to incite violence, do so, and people don’t follow your incitement? Are you then not guilty under this test because illegal activity did not happen? No, because the likelihood element was never there as evidenced by the fact that there was no actual act of lawlessness.  When we talk about the word intent does it meant we know it will cause it or merely that we wish it to happen? 
· Hess v Indiana:anti-war demonstration where Hess says “we’re gonna take the fucking street later or again”. Again here the ct  finds that there is no immediacy, so it’s not imminent, so his words were not punishable because they had a “tendency to lead to violence”.
· NAACP v Clairborne: economic boycott in the south against white merchants in Miss county. He is urging blacks to engage in the boycott or be disciplined. Merchants sue for malicious intereference (tort) and they sue the NAACP because they were inciting this.  Ct again says that mere advocacy of the use of force or violence does not remove speech from protection of 1st amendment. Nothing from speech gve inference that it would be immediate, because the advocate’s appeals do not incite lawless action. Timeline is such that any act of violence would be too far removed.
· C.
Fighting Words and Hostile Audiences CB 791-800: looking at when a speaker’s words elicit a particular reaction from an audience such that we might want to restrict them.  The speaker is actually provoking a hostile or violent reaction from the audience against the speaker himself.  Cantwell v Connecticut: proselytizing jehova’s witness that was insulting catholic  church and the same goes for Chaplinsky.
(CB 1038-1039, Introduction only; 1043-1048)

· Chaplinsky: distributing leaflet that denounces all religion as rackets. He insults the marshall. He is arrested. He is convicted. Statute forbade addressing offensive or derisive words to someone else. Ct says free speech is not absolute and insulting epithets  are likely to provoke a person and therefore cause a breach of peace. Included in the non-protected speech are: libel, lewd and obscene, profane, inslting and fighting words. The court engages in balancing test to figure out whether the societal value of saying the words is higher that the state interest in maintaining peace. They seem to engage in the balancing test almost to determine that the fighting words are not protected.  So this is sort of state sponsored retaliation!  So it punishes the speaker for the audience’s breach of peace, basically the lack of control.
· Cohen v. California: jacket in the courthouse that says Fuck the Draft. He gets arrested.  He was wearing it to express his deeply held opinion about the draft. No one was engaging in violence or threat of violence, no noises, nothing that could disturb the peace and no one who was claiming to have been offended. Ct below affirms it b/c it was offensive conduct that would provoke others to violence. Supreme court reverses b/c the conviction rested solely on his exercise of freedom of speech and the state cannot ban words because they think they are “offensive” . In this case there was no insult face to face, directed at a specific person, so no fighting words, no reasonable person present could have thought that the words were directed at  them; So it narrows the Chaplinsky doctrine of fighting words. The court does admit that the state could restrict the how he expresses but not the What he expresses. One man’s vulgarity is another man’s lyric and that’s why the gov’t should not be engaging in making this decision. Taste is for individuals to decide. People at the court could have turned around and not seen it. Gov’t might seize on the censoring if words to  censure ideas as well.  Ct admits also states can restrict speech to protect others from hearing it ONLY by showing that there is a substantial privacy interest being invaded in an essentially intolerable manner. More expectation of privacy in courthouse than in private home. “undifferentiated fear or apprehension of disturbance is not enough to overcome right to freedom of expression”.

· Recap of incitement: For exam. 

· Imminence aspect:

· Likelihood

· Intent. 

· Recap for fighting words:

· Speaker is the one who could potentially be attacked as opposed to the others. Chaplinski: words whose very words incite a breach of peace. Cohen narrows it by saying they have to be directed at a specific person. 

· D.
Reputational Injury CB 805-817 (CB 1054-1062): another category of unprotected speech? Libel or injury to sensibility. Libel: non oral defamatory speech. In letter, in writing. False declaration. Historically, defamatory statements were not protected under 1st amendment because state had a higher interest in defending reputations. But the opposite side claims that it would have a chilling effect on speech and obstruct the marketplace of ideas flow. So tension between protecting reputations and free expression.

· Beauharnais: president of the White Circle League organized circulation of leaflet that implied that blacks were guilty of robberies, rapes, etc. If persuasion won’t convince you, the negro rapes, robberies etc. will convince you. The supreme court categorizes it as group libel and the speech is being challenged under Ill libel laws. Libel is unprotected speech and ct says that the state has always had an interest in protecting “ordered life” and this kind of thing can get out of hand. Some of these concerns are more appropriate for incitement than they are to libel but, they say that since libel is not protected, they don’t even have to go to the analysis of whether this is a clear and present danger.  But is it political speech more than  libel? What about Adam’s statement that if it is deemed libel, ct needs to go into factual determination of whether it is false or not and if the white group can present sociological data that supports their assertion and then they’re hosed! So the interesting thing here is the application of a libel law to a group of people. This has never been overturned but in Cohen the ct narrows this, Sullivan narrows it and others regarding hate speech also narrow this ruling to the point of almost disappearing. 

· New York Times v. Sullivan: Libel  of public officials (RULE OF LAW FROM THIS CASE: statement must be false and with knowledge of falsity or reckless disregard of truth in the publication). By some people is called the best and most important case ever decided on  1st amendment rights ever decided by the  sup. Ct.  Rose at the civil rights movement. The suit was an effort to suppress the civil rights movement by imposing a monetary damage on the movement. Basically determines that some libel is protected: negligent libel. Knowingly made libel or reckless disregard libel continues to be unprotected under Chaplinski. NY Times is about the publication of not so true facts about M.L.K and the police in the south (ie: whether he was arrested 4 or 7  times). Chief of police sues for defamation (mainly by implication since they really don’t mention him by name). Ct says you need clear and convincing evidence of malice, not preponderance. The committee to defend MLK placed an ad in NY times and talks about a reign of terror against blacks in the south. The Alabama police commissioner sues on defamation and wins half a million dollars. Some of the statements were not true. However, ct says that even if some statements are not true, Alabama’s libel law is unconstitutional because there were such steep civil costs under the law that it would be worse than a criminal punishment and it will have a chilling effect on speech. And the point of the constitution is  a response to a tyrannical form of government and it is precisely that kind of speech that criticizes the government that is protected by the first amendment. So, the AL law is unconstitutionally defective b/c of its failure to provide the safeguards for freedom pf speech required by the 1st amendment in a libel action brought by a public official against critics of his official conduct. So not all libel is unprotected. Test: for public official to recover for libel, statement must be false and there has to be actual malice (for exam). Actual malice: knowledge of falsity or reckless disregard for determining whether or not the speech was false. The burden is on the plaintiff to prove actual malice or reckless disregard for the truth. Not a test that imposes a duty to check accuracy of speech.  Subjective test, not objective tests: it focuses on the actual defendant, not on a reasonable person.  In reality the cts have not yet been able to make a distinction between public officials and government officials. This test has been criticized for not giving enough protection to media and others who say it gives too much protection for media. Reality is that it’s very difficult to prove the actual malice. So for those in public office it has proven hard because you will be exposed to all sorts of libelous statements against you and can’t do anything about it. It goes with the territory of being a public figure.  Gossip: during gore v bush: there was an affair between Kathleen Harris and Jeb Bush and it was checked and rechecked but they decided not to print it.  Either Time or Newsweek knew about it. CT says “some libelous statements are necessarily protected to give the truth breathing space” 

· Extension of NY to other settings: ct has considered 3 variables: identity of Plaintiff (public Official, private figure, public figure); the identity of defendant (media or non media); nature of the issue discussed ( public or private concern). In Gertz the ct says calculated libel, knowing or made wih disregard  to the truth, is not protected. IN Curtis publishing the rule of Sullivan is expanded to include public figures cases.

· Rosenbloom: private individuals also if the activity is of public or general interest. But in gertz the ct says that states can penalize libel against private actors short of no-fault liability. So you still have to prove something more than nothing but maybe less than actual malice or reckless disregard

· E.
Hate Speech CB 824-842: hot area of the law. SCOTUS has not yet ruled on hate speech code of universities. Regulation has to be content neutral.  Skokie cases: Nazis want to have a march with uniforms and swastikas. The case took years and finally the Supreme court says Skokie cannot legally ban the Nazis from the march, because as unpalatable as Nazis are they are banning a free flow of ideas by banning that side. The Nazis end up not marching anyway, they just wanted to make a point.

Why not protect hate speech? We need to diminish violence and things that go against the ordering of society. It doesn’t have social value so why should we protect it and we have other values that may trump free speech in this case, like equality. But how do we write a statute that is not unconstitutional and 

· R.A.V. v. City of St. Paul: ordinance that prohibits burning a cross or swastika in a way that is likely to endanger raising alarm, anger or resentment of others on basis of race, color, creed, religion or gender. Minnesota says that this ordinance is all about fighting words. Ct decided that the government may proscribe libel but not only libel that affects only government and is content-based. So even in the category of unprotected speech, you cannot regulate if content based.  Teens assemble a cross and burn it in front of black family yard. D’s claim 1st amendment b/c it was overly broad and content based. Ct says fighting words are still not protected.  However,  ct says that this is impermissibly  content based. So even in that unprotected category, the state cannot regulate based on content! We want to make sure that even in cases of unprotected speech the government cannot regulate ideas. Significant departure from previous decisions that said that if it was not protected, the government can regulate it but not if content based. Exceptions to content based not being able to be proscribed: Ct says virulence exceptions (if the proscribed category is being proscribed because it consists entirely of the kind of  thing why the category is being proscribed in the first place, you can do it: federal government can criminalize threats of violence against president of US, and secondary effects: there may be a  law directed at conduct and the speech is affected by it as well, so the ct would allow these ones. Sexual harassment laws may have effect on speech and ct will allow it anyway because we want to control the conduct, so speech would be sort a collateral damage) Statute is fairly narrow and focuses only on some fighting words and ct strikes it down! But in previous cases we saw that if the prohibition is  broader it may also be struck down!  Blackmun responds to Scalia by saying that Scalia is stepping in to prevent political correctness and that’s what’s motivating him. Blackmun says that there are instances in which a city doesn’t have to prevent  all fighting words just some. 
· Virginia v. Black: True threat as unprotected speech. Statute prohibits cross burning with intent to intimidate. Statute also says that any such burning of the cross is prima facie evidence of  the intent to intimidate and the jury was instructed that way. Ct says you can have such a statute but NOT have the cross burning as a prima facie evidence of the intent to intimidate. So, court says that true threats  are no protected categories. True Threat:
· Directed to a person or group of persons

· Intent of placing the victim in fear of bodily harm. 

· But intent needs to be proven  separately, not as prima facie by the very burning.

However, Thomas says that this is so vile that is conduct not just speech and thus not protected by first amendment, so you should be able to criminalize this conduct. The problem is that you need to prove in every case that the intent was to threaten. So how about RAV since this statute only bans the burning of crosses? It affects both sides equally? Souter dissent says that the statute is content based. 

· So to wrap up , we know that intimidation is  not protected category of speech but you need to show specific intent to intimidate as well as the intimidation itself which is Directed to a person or group of persons and Intent of placing the victim in fear of bodily harm. 

· F.
Sexually Explicit Expression CB 842-860; 866-872; 875-903

· Not in the minds of the framers and only shows up later when people decided that they wanted to stem expression of sexually explicit material. First question: should obscenity be a category of unprotected speech? Some people think it’s one more idea and government cannot ban that. Another question, if there’s a moral consideration for regulation of obscenity, is that enough? In Lawrence, the ct says that morality is not enough to criminalize conduct. So is it enough to criminalize speech? 

· 1.
Obscenity (CB 1102-1114)

Arguments for having obscenity as an unprotected category: (4 major)

· it is without social value (Roth opinion which concluded it was outside the scope of the first amendment and therefore unprotected) (but then, who decides what value is? Desperate Wives has no social value)

· It causes anti-social behavior, particularly violence against women. (Paris adult theater case).

· It undermines social values. Good literature enriches society and bad literature debases society. It influences both ways. So a community should be able to regulate it. Kinglsley pictures (lady Chatterley’s lover movie) being suppressed because it said that under some circumstances infidelity is ok. Ct strikes down the regulation saying we cannot regulate this one because it present this idea that sometimes it is ok to engage in infidelity. 

· It’s conduct not  speech therefore it should not be protected. 

But what is it the first amendment is supposed to protect? We know that obscenity is an unprotected category. The crux of the issue is how do we define obscenity. Roth defines it as that which deals with sex and appeals to the prurient interest: the average person, applying contemporary community standards the dominant theme of the material taken as a whole appeals to prurient interest.

· Ct in Chaplinsky said obscenity had no value so was unprotected, then they added child pornography. But if speech is sexually explicit and not obscene or child pornography then it’s protected.

Miller v California case: New modern test. Three part test. Did not overrule Roth but sort of explains it. Obscenity is not protected. Three part test: 1- whether the average person, applying contemporary community (not national) standards would find that the work, taken as whole, appeals to prurient interest (Roth),2-  whether the work depicts or describes in a patently offensive way,. Sexual conduct, specifically defined by the applicable state law, and 3- whether the work taken as a whole, lacks serious literary, artistic, political or scientific value. So, even though obscenity is not protected, in order to determine whether something is obscene you use this test and it’s a community standard not national standard, and it’s contemporary standards, not fixed. HYPO of what happens with internet messages. Sounds like she could do this in a test! Does this mean that the 1st amendment  is different depending on where you live? So this community standard gives very little predictability to the law and can have a chilling effect because you may not open a magazine at all if you think you will be sued someplace. 

IN another case the define prurient as shameful and morbid interest in sex.

In Jenkins v GA: ct limits the notion of community standards. This Carnal Knowledge movie with Jack Nicholson was mainstream and tehre’s a limit to what the gove’mt can determine as obscene and this was not obscene. Just because there is some sexuality makes it obscene.

In Pope: it’s whether a reasonable person across the board would deem it obscene, not an ordinary member of any given community. So how is this not against the local community standard?

In Smith: Literary, artistic, political or scientific value cannot be judged by local community values.

· 2.
Pornography as Subordination of Women (CB 1120-1126)American Booksellers Association v. Hudnut. 1986): They started to use the word pornography as the sexually explicit exploitation of women, so not the same deifinition as obscenity. They wanted to bypass the miller test. Ct says, no, this ordinance is not constitutional because it’s too overbroad and regulates based on content. Impermissible viewpoint discrimination. It allows sexually explicit material if it’s not exploitative of woman, but if it it’s exploitative or shows women being treated in the “unapproved way” then it’s not legal. So it penalizes a viewpoint or perspective. It establishes an approved view of women. It outlaws types of speech that would not be outlawed under Miller, because it does not have any requirements that the material appeal to prurient interest and that it have no literary, artistic, value. In this case statute is saying that pornography has a Bad value! And ct says that even if Nazis and KKK had a bad value, we cannot, in this society so shut down free speech because it does not agree with our point of view. 

· 3.
Indecency:  Sexually Explicit Non-Obscene Expression: up until now we’ve been studying UNPROTECTED CATegories, but now we’re entering speech that is protected but not as much b.c it has a low value so we will allow gov;t to place some regulations in this speech. One area is where we have free over the air media. Pacifica case is still the case to look at. There’s been a lack of protection to broadcast media but more protection to internet.

· FCC v. Pacifica: man is driving in NY and listening to a small radio station. Program is being broadcast with George Carlin monologue and the kid hears the offensive monologue. There were warnings given about the language. Ct upholds the sanction on the radio station for broadcasting this. The ct differentiates this case from Cohen because this is more invasive of your privacy in a car or a home because it’s radio. Cohen requires you to be literate this did not. Cohen was a political speech this was not. So if this is protected why regulate it? This is protected but low value so it can be regulated. This has some social value in the sense that it invites a debate about why certain words are forbidden on TV. Ct suggests that you should be allowed to regulate hours in which this kind of thing can be broadcast. It’s not patently offensive by contemporary standards or showing sexually explicit or excretory matter, so it was not deemed obscenity. Epperson played the Carlin monologue and the Sarah Jones rap played recently in Portland. So indecency is protected speech with the exception of when it’s  transmitted by free over the air broadcast b/c traditionally radio and TV speech has not  received many protections and it’s invasive.

· Sable case: indecent language over telephone (dial-a-porn case) court declared law forbidding it is unconstitutional b/c you have to take an affirmative action and is not that invasive. Therefore it is protected speech.

· Cable TV: Denver v FCC: ct allows some prospective prohibitions on the restrictions of material. But the ct seems to be all over the map on this.

· Reno v. ACLU: federal law Communications decency act. Illegal to send or display any indecent material that would be available to a minor. Statute is very long. Ct declares that it is unconstitutional b/c ct distinguishes it from Pacifica since you also have to take an added step to get to the material, so it’s not as intrusive, it’s way more broad than Pacific b/c Pacifica was trying to restrict to certain hours the speech.  “The CDA is a content-based blanket restriction on speech, and as such, cannot be properly analyzed as a form of time, place and manner regulation”. Ct seems to be engaging in a heightened scrutiny of the law b/c they talk about less restrictive alternatives.

· Ashcroft v. ACLU: 2002. Ct upholds preliminary injuction against a law (COPA) so the ct strikes it down because there are less restrictive alternatives that can be used.  Suggestion that if you use some sort of filtering it’s a better way than the restrictive legislation. On remand it was not upheld. 

· Oct. 30th 2007 ct heard arguments regarding constitutionality of 2003 law called protect law. 

· So we have unprotected:

· Incitement: 

· Fighting words: directed to a person likely to elicit response

· Libel: Sullivan narrowing of the ct finds to be protected: false and done with actual malice: knew or deliberately disregardided trth

· Hate speech: virginia

· Obscenity: Miller test: prurity, community standards and works that conveys sex and lacks redeeming social value Nationally

· Indecent speech: protected but less protected.

· And then the ones under RAV saying that if it is content based unless two exceptions: virulence or secondary effects.

So the court uses a methodology to draw the lines but it’s not a neat area of jurisprudence. Ct uses content based or non content based. Looking at free speech cases ct uses methods to analyze:

· Is it regulation vague or over broad? 

· Vagueness is it a law that restricts speech in a way that a reasonbale person cannot tell what is prohibited or what is permitted. That’s the general standard for vagueness.  Gentile v. Nevada.

· Overbroad: is it regulating more speech than necessary to accomplish the necessary.

· Is it content based (strict scrutiny) or contact neutral (intermediate scrutiny)?But you have a different standard for these cases than we have for 14th amendment analysis. You will have more laws upheld in this context than you do under the same scrutiny level in the 14th amendment  context. Presumptively invalid as in 14th amendment. 

· Does it regulate conduct that communicates or symbolic content ? 

As far as the content based or content neutral regulations, to be neutral they apply regarding the content. So whenever you restrict what someone can speak about that’s a content -based. Content neutral: no demonstrations in Golden Gate park. Content based: Either subject matter or view point based. no demonstrations in GGP about the war in Iraq. View point based: no demonstration in GGP that is against the war in iraq or that is pro-war in iraq. These are seen under even more strict scrutiny. 

Restrictions on public places are not usually upheld as much as restrictions based on time and manner. 

Sometimes when you have a content neutral regulation you look at reasons behind legislation or legislative history to see if you can uphold based on intermediate standard, such as the case where they talk about the distributing of political leaflets around polling places and the court upheld it.

Boos v, Barry: no demonstrations around 500 feet of an embassy that could bring odious hate or public disrepute to a foreign country. Ct held this was core political speech and it’s content based. Argument that this is viewpoint based because if you’re in favor of a government, you would not be running afoul of law. However, ct finds that it is content based, actually  because it is not barring a particular viewpoint. You could be demonstrating for communism in front of Spain’s embassy and run afoul of the law.  Yet they use a strict scrutiny rule. Ct decides it’s core political speech and strike it down. Policy not sufficiently narrowly tailored. Is it serving a compelling gov’t interest? Yes, but it’s not sufficiently narrowly tailored. 

Hypo: UC Berkeley regulation against disparaging speech based on sexual orientation. That would be not only content based but view-point based. 

· Symbolic Conduct: when you engage in a conduct that is so clear it communicates a message, like flag burning. 

· O’brien: he stood on steps of Supreme court  and burns his draft card as a protest. The CIA gives him protection from the crowd and then  takes him away and arrests him. P. 947. US says substantial and important interests on why you should not destroy the card> record keeping, information, enhancing mobilization, etc. The ct employs those factors as a way to determine whether there is substantial interest of the go’vt in this. So when dealing with Symbolic conduct, the gov’t can still regulate:  TEST!

· 1- Is it substantial interest

· 2- Is it within power of government to regulate this way. Usually this is not the contested part. 

· 3- Is it unrelated to the suppression of free speech; This is usually where it becomes contentious.

· 4- Is the restriction in symbolic conduct no greater than needed to allow for the interest. So is it reasonable

We will allow it if the gov’t is not going overboard. So something like an intermediate scrutiny.

So, if it is related to the suppression of free speech, it triggers strict scrutiny and they view it as content based. Some part of this requires you to make determination as to what the government purpose was in enacting this legislation, what was the motive and it is a crucial part of the test.  So just like in 14th amendment jurisprudence. This case sets out test. How is it applied?

There have been several cases about flag burning and sewing flags to seat of pants. Ct has usually struck down laws that punish desecrating flag. When guy put peace symbol on both sides of flag. Ct says it is expressive speech and govt’ clearly wanted to stop the kind of speech so they strike it down.

Texas v. Johnson 1989: Guy at Republican convention saying American the White, red and blue we spit on you and then burns the flag. He’s prosecuted and ct says that it is unconstitutional. They apply the O’brien test. They say burning of flag is an expressive element. Just b/c something offends a crowd doesn’t mean it will bring violence. It is also not fighting words as in Chaplinsky. But is it ok to burn a flag. Since you’re allowed to burn it patriotically to dispose of it, why should you not be allowed to burn it in dissent? So it is a content based law and triggers strict scrutiny. And chances are that it was likely passed to regulate conduct. The dissenters claim it is conduct and not expression so you can regulate it. Stevens, of all people!

But the majority held it was conduct that was clearly expressive and therefore protected. And the regulation is about prohibiting dissent and therefore it will not stand. If it is content based, ct will examine under strict scrutiny.

· Nude dancing: Application of whether a states interest in regulation of conduct is higher than free speech. So clearly is conduct. But is it protected conduct that is expressive and therefore requires 1st amendment protection.  Barnes v. Glen Theater: public indecency statute required dancers to wear G-strings and pasties. Holding is that gov’t may ban completely nude dancing. Plurality opinion again. Renhquist says it is conduct and somewhat symbolic in nature, but it is barely within the perimeter of the 1st amendment protection. They apply O’Brian test. Is it under constitutional power of state to regulate? Yes, historically they have. Is there an interest? Yes, they can protect morality and order and historically have done it. It was content neutral and did not want to suppress free speech. Was it no greater than essential to the interest? Ct finds that it was ok. Adam’s comment about the fact that the king was the head of both government and church and therefore that’s where the authority came from to legislate morality and whether it has any place in a society like ours. Interesting that in Lawrence v Texas the ct decides that you cannot legislate morality. 

· City of Eerie v. PAP’s AM case: Scalia and Thomas say it’s conduct and thus first amendment should not apply. There’s also an argument about secondary effects analysis. The nude dancing brings drinking and more criminality, etc. and that falls under the government interest part of the O’Brien test that O’connor applies. Souter says you need some sort of empirical argument that this kind of nude dancing leads to the evils you claim. So some sort of regulation is allowed.
· G.
Content-Based v. Content-Neutral Regulations CB 936-970

· (CB 1192-1221)

· H.
Government’s Power to Limit Speech in Public Forums and Other Governmental Property CB 992-1004 (CB 1221-1227; 1248-1262)

· Public forums are those where constitutional right of access is stronger and government’s interest are at the lowest, generally speaking streets and parks. They cannot regulate speech in these places unless it can pass strict scrutiny. Sometimes we have allowed time, place and manner restrictions that substantially enhance a government interest.  So it would be a content-neutral regulation. Subject to a lower level of scrutiny than  strict.

· Clark V Community for creative non-violence. Park allowed sleeping overnight on a designated campgrounds. They chose to talk about the plight of the homeless by setting up a camp on the park right in front of the white house. But is sleeping an expressive conduct? Even if it were, the park system may have a significant interest in regulating this kind of thing.  Since they do let you sleep there. We have two ways in which we can uphold these laws: O”brian test and secondly by applying the time, place and manner test. O’brien if we consider it expressive. Can be forbidden or regulated if its narrowly drawn for the interest. It’s not about suppressing free speech but about regulating the campgrounds. Content neutral regulation. Even the dissent says that yes, it is expressive conduct and therefore protected and these areas have served as sites for the protest but it is subject to time, manner , place but here it was not narrowly tailored? Read it.

· Ward v. Rock against Racism: Regulation says you need to use the city’s music system to play their songs. Is song speech? Yes, but it can be regulated by time, manner , place regulation. It applies to Neutral regulations. Content neutral, must not burden a substantially more speech than necessary to serve a substantial government interest. Intermediate level of scrutiny? Open ample alternatives for communication must be open. So again, not content based b/c it applies to all concerts. Only limits the volume of the music. Ct says it’s ok. Dissent did not like that least restrictive alternative was not required. 

· Cases regarding abortion protests:

· Hill v. Colorado: Colorado law that prohibited approaching within 8 feet of a person (patient) to educate, handing a leaflet, etc, without that person’s consent. Ct says it’s constitutional b/c it’s a restriction of time, place or manner and under strict  scrutiny it is not content based (pro-choicers could be banned as well) and under strict scrutiny the state has interests in privacy and access and it is narrowly tailored to state interests b/c it addresses not the content but the circumstances of delivery. Scalia dissents because if a state has an interest in protecting people from unwelcome communications the first amendment is dead. Not narrowly tailored by Versace but by Omar the tent maker. 

· This case is interesting because it requires pre-clearance by listener which goes against Cohen. Apparently the fact that it occurs within the curtilage of a health facility gives you the exception. 
· So content based: subject to strict scrutiny. Time, manner, place restrictions, as long as not content based, are under intermediate scrutiny.

· Tests: O’Brien and time, manner, place tests: Both intermediate scrutiny.

· So, for regulating symbolic conduct you use the  O’brien test: if conduct may constitutionally be regulated and is narrowly drawn to further a SUBSTANTIAL government interest (So, intermediate scrutiny) AND the interest is unrelated to the suppression of free speech (in which case it goes immediately under strict scrutiny). So this is a more deferential test than the following. 

· And for regulating just speech in public areas (including broadcast, I suppose) you can use time, place and manner restrictions:  justified without reference to the content of the speech (so not content based)  and  narrowly tailored to serve a significant government interest (again intermediate scrutiny) AND they leave open ample alternative channels for communication of the information. Can be used to evaluate injunctions in a more strict manner because injunctions carry more risks than statutes. So is it content neutral, is there a substantial government interest?, does it burden substantially more speech than necessary? Can government regulate it? Are there other channels of communication available?

· I.
Speech in Public Schools CB 1036-1047

· IV.
The Religion Clauses CB 1246- 1311 (CB 1503-1568)

· A.
An Overview of the Religion Clauses: there are two clauses, not one. One provides for the free exercise and one that provides for the prohibition against establishing religion. They serve different interests and so it’s hard to tell what a government can do to serve one without infringing on what they cannot do under the other.  Free exercise has to do with regulations that don’t allow you to do something you are required by your religion to do, or a regulation that requires you to do something your religion does not allow you to do.  Establishment simply means that the government should not favor religion at all actually. Jefferson’s wall of separation. There are different views. So some view it as not anyone at all, period. Others view it as not preferring one over the other. The basis is Madison’s Memorial and Remonstrance when VA wanted to implement a tax to support ministers. 

· But what constitutes religion? No clear answer from the courts. Cts look to the sincerity of the belief of the individual. So the cases of draft objectors on religion grounds and conscientious objectors reveal that even if a pacifist is an atheist but he believes strongly against the war, you cannot uphold one and not the other because that would, in itself, be discriminatory on the basis of religion! The court, however, has a problem with anyone who supports a war but not another one. Consistency is important, even if it is the hobgoblin of little minds! 

· B.
Free Exercise of Religion: individual autonomy. You should feel free to believe and practice what you believe. Although, free belief is fully protected but conduct is less protected. Freedom to act is not absolute. If you believe in human sacrifices or bigamism or polygamy society does not have to allow you to do that.

· C.
The Establishment Clause: it may not favor religion, it may not subsidize religion. May not create a religion and compel anyone to participate in it or discriminate against anyone who does not. Cannot affirmatively create a religion.

Laws that intentionally discriminate against religion:

· Facially discriminating:

· Torasco: MD requirement that all office holders declare that they believe in God.

· MC Daniel: disqualified members of clergy from being legislators or delegates to convention. Both discriminate FACIALLY on the basis of religion so they burden the free exercise clause. 

· Non Facially Discriminating: 

· Church of Lukumi Babalu Aye v. City of Hialeah: belief that is a hybrid between African beliefs and Catholicism and they believe that Gods  or Saints called orishas will be nurtured or benefited by animal sacrifices so the individual can achieve his destiny in life by obtaining his energy from the Orishas. So animal sacrifices are an integral part of the practice at every big life event. They wanted to open this church in Hialeah and regulations were passed that even though did not mention the church at all, they regulated the killing of animals in ways that included the Santeria ways but exempted the kosher ways so Jewish could still be protected.  There are four different ordinances:  87.40 incorporates animal cruelty statute punishing anyone who unnecessarily kills any animal For religious purposes is considered unnecessary. 87.52 unless for food consumption or eradication of insects, euthanasia, etc. (so hunting and kosher killings are ok. Health, safety and moral of the community rationale). 87.71 unlawful to sacrifice any animals within the city of Hialeah.87.72 defines slaughter. The ct begins by asking whether ordinances are facially discriminatory or facially neutral. So we get the idea that it is going to engage into some level of deeper review than just deferential. It is facially neutral. So they need to delve into purpose or motivation. Church says it is facially discriminatory because it mentions sacrifice and ritual which are clearly related to religion. Cts says those words now don’t have a strictly religious meaning so the laws are not facially discriminatory. So the ct looks at purpose or motivation and they mention the records from city council where they noted severe hostility during the proceedings regarding this. The free exercise law protects against government hostility whether it’s masked or open. So it’s sort of like Arlington Heights and Washington v. Davis where the ct tries to smoke out a discriminatory purpose. The ct looks at factors (Arlington Heights factors) and circumstances surrounding the passage of a provision: historical background, sequence of events leading to the challenged decision, departures from normal procedure, legislative or administrative history as to how the law was passed. They look at exemptions within the law: exemptions for slaughterhouses, kosher slaughter. So ct finds that there was a purpose and therefore they need to see under strict scrutiny whether there was a compelling government interest and they don’t find it here bc even if there were one, the regulation is overly broad and under inclusive as well. Highest level of review and strict scrutiny for laws facially neutral but discriminatory by religious in its effect and purpose. Ct here finds that there is no narrow tailoring to fit the alleged government interest.

· Locke v. Davey: 2004. Promise Scholarship program set up by the state of Washington to assist academically promising students to go to college but it excepted students who wanted to go study devotional theology. Ct finds no violation of the free exercise. P contends that it is not facially neutral with respect to religion. Difference with Lukumi is that in this case it is not a criminal act to engage in religious activity. Ct says that this kind of training can only serve to train a minister and that would be a violation. It also says it is not hostility against religion. The program allows students to go to pervasively religious schools  and they can take devotional theology courses, just not major in it. So there’s no animus.  Since there is no animus, there’s no presumption of it being constitutionally suspect and therefore we assume that the state’s substantial interest in not funding trumps the relatively minor burden to students. So intermediate scrutiny seems to have been applied. Scalia dissents on the grounds that WA has set up a benefit and it’s conditioned only academic performance, income and attendance at an accredited school and the only exception is a solitary course for exclusion: theology. Thomas also dissents based on the fact that you study theology doesn’t implicate religious devotion or faith. 

· Neutral laws of general applicability adversely affecting religion: not generated by religion but that do burden particular religious exercise. 

· Reynolds. 1878. Bigamy for Mormons. No can do. Even if religious duty, b/c then if you believed that killing people is ok, you could be exempted from the law of general applicability. And , your belief is absolutely protected, but not so your actions.

· Cantwell v, Connecticut: 1940. Conduct is somewhat protected.

· Braunfeld v. Brown: Sunday closing law challenged by orthodox jew that says he will go bankrupt b/c his Sabbath is Saturday and the state is forcing him to close on Sunday as well. 

· Sherbert v. Verner: 1963. Two years after Braunfeld. She gets fired b/c she cannot work on Saturdays and cannot get another employment and is not eligible for unemployment b/c she refused to accept suitable work for good cause. Her belief is that she cannot work on Saturday. Her claim is that this law is  forcing her to make a choice between her beliefs and her needs for work and that choice substantially burdens her exercise of her faith. Ct looks at the law under strict scrutiny. Ct says that even if law is neutral and was not implemented with discriminatory intent, if it substantially infringes on religious freedom of exercise the state must prove a compelling government interest and be narrowly tailored to that interest. This case sets the test until Smith: Strict scrutiny for facially neutral that do burden religious freedom.  Hard to reconcile Braunfeld and this. After this the ct almost never find anything they strike down under this. So it’s strict scrutiny only in name. 
· Between Scherbert and Smith:

· Two types of cases: 

· unemployment compensation: Thomas and the munitions case. Ct strikes down the law denying unemployment compensation b/c he voluntarily left his employment under religious beliefs against war. 

· Compulsory education laws: Yoder, an Amish, is fined and imprisoned for not allowing his daughter to go to high school. His claim is that under their religion they will only send them until 8th grade so they can read their bible and function in society, but after that it is dangerous to their way of life. Ct says that it is unconstitutional b/c under strict scrutiny it severely impairs their religious beliefs and free exercise and the state’s interest is minimal b/c the other two years are not that important, will not make that much difference and the state’s interest in raising good citizens is already being done by the Amish who are good citizens. Ct says this accommodation can hardly be characterized as active involvement. 
So after Scherbert, the ct seems to only apply strict scrutiny only when another fundamental right is at stake: educating your kids, or when employment benefits are at stake. We cannot deny them benefits  because of their religious beliefs. But, beyond this, we don’t see any law being struck down on this grounds.

· Employment Division, Dept. of Human Resources v. Smith: denied unemployment benefits to the two native Americans that ate peyote as part of their beliefs in the native American church. But the laws of Oregon said it was criminal to ingest this substance b/c controlled substance and there was no exemption for religious use as in the other half of states AND federal gov’t. Ct says that your religious beliefs cannot allow you to be a law onto yourself and conduct can be regulated under certain circumstances and this is a law of general applicability. They differentiate it from Hialeah because it is aimed generally at all population not just members of the Native Americans. And they differentiate Sherbert b/c in Sherbert the law did not criminalize the conduct. Scalia’s whole case seems to hinge on this. Scalia’s footnote says that when a law is facially neutral with discriminatory effect in EP or freedom of speech,  you do not subject the law to strict scrutiny or compelling interest by itself (WA v Davis, citizen publishing). So he goes to the new standard of discarding the Sherbert test and just using rational basis review unless there is a case where there is a hybrid claim (along with some other claim) OR claims involving individualized government assessment b/c that gives an opportunity for discrimination and prejudice. He claims we should leave it to the political process and even though that subjects minorities to a disadvantage, it’s preferable to having courts determine what practices are core practices in a religion. O’Connor in her dissent addresses this and says that she agrees with the judgment b/c she finds a compelling state interest, but she disagrees with him on the analysis b/c first amendment was precisely designed to protect those minorities, the ct has never said you need a hybrid reason.  For outline: Smith changes free exercise jurisprudence by establishing a new level of review: rational basis review unless you have a hybrid like a substantive due process claim or a freedom of speech claim or when you have an individualized assessment of a case, then you use strict scrutiny.  

Regarding Scalia’s argument regarding using the polityical process to address this, there is a Carolene products argument that this is a minority who will never garner political force.

After Smith, Congress passed RFRA to restore the strict scrutiny  to all cases regarding religious freedom. IN city of Boerne v. Flores, the ct holds that congress had exceeded its power under section 5 of the 14th b/c it was not congruent and proportional no sufficient congruence between means and ends (neutral laws do not significantly burden religious exercise all the time) and not proportional, it was too much to change the level of review as a remedy, too much of a change.  Congress exceeded its power under section 5 of the 14th by creating a cause of action against a state.

O’connor agrees with the judgment but disagrees with changing the level of review. She’d go to strict scrutiny and still find it passable in this case. Blackmun dissents b/c they have not proven that there is a problem with peyote, not harming anyone and the church itself is critical of non-religious use of peyote. 

· in centro espiritista beneficiente uniao do vegetal: huasca case where huasca contains a substance that is a controlled substance and it was intercepted by customs and they challenge the law because they used it in ceremonial rituals. Ct  under Roberts upholds it. So RFRA is not invalidated under Smith as far as the federal government goes. 

· Establishment Clause:

We should not have a government that engages in promoting religion. But what exactly does it mean. Does it shield religion from state imposed orthodoxy? Does it keep religion out of the political process? Does it only protect us from one religion being preferred over the other? It prevents this and also an establishment of a religion, that’s agreed on.

· Lemon test: (lemon v Kurtzman, 1971): To pass muster, under establishment clause a law:

· 1- Statute must have a secular legislative purpose.

· 2- its principal or primary effect must be one that neither advances nor inhibits religion (“Excessively religious effect” as per Epperson).

· 3- Must  not foster excessive government entanglement with religion.

· So look for endorsement, acknowledgement and coercion. If you find endorsement and/or coercion, then you may be in violation.

· Released Time from Public Schools:
· Mc. Collum 1948: Struck time out for religious instruction at the school premises. Not because it was coercive, but because it was taking place at school premises. Invaluable aid b/c they are using buildings and they are providing pupils for their religious classes through the use of the state’s compulsory public school machinery.
· Zorach 1952: Time off but not in premises. So is it less coercive? We had a discussion about it  in class where we talked about how many kids are leaving, the fact that the school was reporting back to the church who was attending and who was not. Ct says that this is an ok accommodation. Dissent says that it is unconstitutional because it is coercive since the other students will of course prefer to go to religious practice to get out of school.
· School Prayer:

Note cases: 

· Engel v. Vitale 1962: Even if participation is voluntary in non-denominational prayer, the power, prestige and  and financial support of the state, make it very coercive and thereby unconstitutional. Government imprimatur.
· Abbington School District v. Schemp 1963: mandatory bible readings and lords prayer without comment. Ct says that what matters is the purpose of the enactment and in this case, the enactment was clearly to further religion (precusor to Lemon test). Slippery slope argument that if you start with a trickle it soon becomes a torrent. Prohibition on directed school prayer even if voluntary.
· Wallace v. Jaffree: ct strikes down a moment of silence  law in AL. since they amended a law that said meditation to say OR voluntary PRAYER which clearly indicates the purpose behind the law. O’connor concurred and said the issue is that the state conveyed or attempted to convey that children use the moment for prayer and therefore it is clear they wanted to ENDORSE religion. As long as moments of silence not denominated as prayer time it is potentially ok. You can use it for prayer as long as you don’t tell them to use it for prayer.
· Lee v. Weisman: Main case. Principal in middle school invites a rabbi to come and address with a non-denominational prayer to the commencement address. Ct held it was a violation of the establishment clause. Ct says it was still coercive b/c the students had to stand up I respect for the prayer and the students could have felt that they were compelled and it is a difficult position to put a child in. If you sit quietly is the same as participating in the exercise. Even if the ceremony was not mandatory, it is, in reality, the same thing because kids want to go through this ceremony  and have looked forward to this day for all their life.  In this case the ct says that although proof of governmental coercion is not necessary to prove establishment clause violations, it is sufficient to prove it if you have it. Scalia dissents because he sees coercion as much more than just psychological pressure b/c that does not rise to the level of physical coercion. He also mentions history, joined by Thomas, Rehnquist, and mentions official prayer that has been never been said to be unconstitutional. There’s something like civic prayer, like a unity activity, that runs through American traditions. 
· Santa Fe Independent School district v. Doe: before every football game there would be a prayer but the school policy was changed so that the kids would lead it. Ct invalidates it b/c the policy being changed was still a violation and was a way of propagating the endorsement by the school of religion. Is it entirely voluntary to attend football games? If you’re in a school where football games mean everything, it may not be voluntary b/c there’s a lot of pressure to attend. And since the majority decides who gives the invocation, the minority students would never win this one. 
· Discussion of what’s more critical endorsement or coercion?  Endorsement could be tantamount to coercion. 

· From book: Good news club case: held permissible the use of facilities of schools for worship and prayer when led by private evangelical Christian club as part of extracurricular after-school program b/c the facilities were open to girl scouts and boy scouts. But what about the Mc Collum argument that is grounds for recruits and valuable use of the building? And yes, it is coercive  as per my own experience with the girls.

· Curriculum: 

· 10 commandments: 

· Stone v. Graham (1980): unconstitutional a law that required posting the commandments in school classrooms in KY. Ct says that there is no secular legislative purpose for the law. They seem to utilize the Lemon test and find that there is no other explanation possible b/c you look at the commandments and find that the first part of them concerns the religious duties of believers, and there’s nothing secular about it so the purpose must be religious.

· Newdow: under God in pledge of allegiance. Thrown out for lack of standing. 

· Creationism:

· Epperson v Arkansas case: after scopes monkey trial. Law prohibited the teaching of evolution. The law had religious reason. A fundamentalist conviction is the only reason for the existence of the law.

· Edwards v. Aguillard: LA statute that required equal teaching time between evolution and creationism. Did not require or prohibit the teaching of either. But it did require the teaching of creationism if you taught evolution. Legislation declared that they wanted all theories to be taught. They equal it to furthering the academic freedom. But ct says it does not b/c in reality they are not being given a freedom they did not already have, and on the contrary it now limits them by forcing them to teach something  they would not teach otherwise. Ct finds the real purpose is preeminently religious. They also look at the record and find that the senator who sponsored it was avowedly against evolution. Scalia dissents, of course, and goes off the deep end and ballistic saying that it is impossible to find the purpose of the legislation in passing this law, b/c even if some of the purpose is religious, some other purposes may not be and you don’t know what percentage is what and why they really passed it, they could have been angry with his wife, or abducted by aliens or a kazillion other absurd arguments he gives! He goes postal here.

· Preamble

· Article 1: The Legislative Branch: Congress

· Section 1:legislative powers in congress: two houses: senate and house

· Section 2:House of representatives:

· Chosen every two years

· 25 years, citizens for 7, 

· resident of state

· based on population of state (slaves counted for 3/5 until 14th amendment changed this)

· vacancies filled by governors

· sole power of impeachment

· it shall chose its speaker and officers

· Section 3: senate:

· Chosen every six years but one third changes every two years

· 30 years, citizen for 9, resident of state

· Vacancies filled by governor IF allowed by state legislatures

· VP is president of senate. Tie breaker vote only

· Senate choses officers and speaker pro-tempore in absence of VP

· Power to try impeachments. 

· When president is impeached, supreme court chief justice presides.

· Shall be on oath or affirmation

· 2/3 of members present needed to convict

· judgment can only be removal and disqualification from office, but person can then be tried by law.

· Section 4: times and place of elections:

· As decided by state legislatures unless changed  by congress.

· Meet once a year

· Section 5: Rules:

· Each house decides on elections, returns, qualifications, etc. Majority is quorum. Can compel attendance as they decide.

· Keep journal of proceedings and publish it. Yeas and Nays ay be recorded at request of 1/5 of those present

· Section 6: compensation, privileges and double jobs:

· Compensated from treasury

· Immunity from arrest except for treason, felonies and breach of peace.

· No other office can be held

· Section 7: Bills and others

· All bills for revenue originate in house but senate may propose amendments.

· Every bill shall pass the house and senate be presented to the prez. If he signs it, it becomes law. If he doesn’t return it in ten days, it also becomes law (unless congress has adjourned to prevent its return!) and if he opposes it, then it must pass both houses with 2/3 of votes.

· Section 8: Powers of congress:

· Lay and collect taxes and similar

· Pay debts

· Provide for common defense

· Borrow money on the credit of the US

· Regulate commerce with foreign nations, other states and Indians (commerce clause)
· Establish rule of naturalization and laws of bankruptcy

· Coin money, regulate value and set standard of weights

· Punishment of counterfeiting

· Establish post office and roads

· Give authors and inventors a protection temporarily (copyrights and patents!)

· Constitute lower tribunals

· Define and punish piracy

· Declare war

· Raise and support armies but no money for more than 2 years!

· Provide and support navy

· Make rules for land and naval forces

· Provide for organizing militia

· Exclusive legislation over seat of government district

· Make all laws necessary and proper for carrying on all these (necessary and proper clause)
· Section 9: All the make it or break it clauses at the convention:

· No law shall be passed until 1808 to restrict slavery but we can tax slaves

· Writ of habeas corpus can only be suspended for rebellion or invasion to preserve public safety (only writ enshrined in constitution!)

· No bill of attainder or expost facto law can be passed?

· Taxes only proportional to population and by census (later changed by16th amm)

· No taxes on interstate commerce

· No duties to vessels that go through a state

· All money to come from treasury and to be recorded and published

· No title of nobility in US and cannot accept gifts from any other kings

· Section 10: What states cannot do:

· Treaties, alliances, coin money, pass expost facto laws, impair contract law, or grant titles of nobility

· Place taxes on imports

· Keep troops or wage war.

· Article 2: The executive branch:

· Section 1:

Article III: Judiciary:

Establishes supreme court and gives congress the power to establish such lower courts as needed.

Gives SCOTUS original jx in some areas : bankruptcy, admiralty, cases where states are party, etc, but only appellate power in others except as congress sees fit to change.

Amendments:

1- freedom of religion and from religion, freedom of speech and association.

2- Right to bear arms

3- No self incrimination. Also due process under the law. Equal protection federal.

4- any powers not given to federal govm’t go to the states

5- Due process equal protection under state law. Passed after civil war.

6- prohibition

7- right of women to vote

8- repeals prohibition

9- Right of the poor to vote

10- right to vote for 18 years old.

· I- Judicial review

· Marbury v. Madison: 

· Issues:

· 1- has the applicant a right to the commission he demands?

· Holding: yes, the president signed commission therefore appointment was made, and the commission is complete when seal of US is affixed by Secretary of state. Process has been completed. However, Marhsall could have avoided everything by saying that since it had not been delivered, it had not been completed.

· 2- has his right been violated and does the law provide a remedy? 

· Yes, his commission was withheld and that is not legal, and the law allows a remedy.

· He divides legal from political. He establishes that the court doesn’t get involved in political questions, only in legal questions. Legal questions are mandatory duties of the branches, like individual rights that are infringed upon; political questions are things that are discretionary, things that have to do with the nation as a whole, like foreign affairs, politics, etc. If we were to question legally every step taken by the executive, the branch would not be able to function because political opponents would always question every step they take and the country would freeze under the weight of the lawsuits against the executive. AND Marshall says that the court decides what the nature of the act is and whether or not scouts will review it. But the fact that the Supreme Court gets to decide the nature of the act is the set up of the system where SCOTUS checks on the acts of other branches. So, this is where he sets up the power to review the constitutionality of executive acts! 

· 3- If there is a remedy is it a mandamus issuing from SCOTUS?

· A- it is a mandamus going to the officer it needs to go to and the petitioner cannot have other specific or legal remedy. Court cannot review duties of officer that are political or under prescription of president but it can review illegalities that deprive others of individual rights, in this case Marbury’s right to his commission.

· B- From Scotus? Ah! Constitution gives SCOTUS some original jx and some appellate JX. Congress, by his Judiciary act of 1789, section 13, gives SCOTUS the right to issue writs of mandamus (what Marbury requested). Yet, since the mandamus has to be appellate and not original (NO right to issue mandamus is in the Constitution therefore it must be in their capacity as appellate court that they can issue one) then a lower court must have the right since they have the original jx, not the scouts. So section 13 is not constitutional and since we cannot have two laws against each other and the constitution establishes in the second  clause of article seven the supremacy of the constitution, then someone has to determine when a law is indeed unconstitutional, and that falls to the courts since those “who apply the rule to particular cases, must of necessity interpret it” determining constitutionality is the “very essence of judicial duty”.

· Where he gets this, is still unbeknownst to me! Unless there is some historical precedent and in that case, Marbury is not the great case it is presented to be. Turns out Hamilton talks about it in federalist 78. Clearly there.  

· Should congress have the power to decide the constitutionality of their own acts? That, on its face, is absurd, so evidently the framers must have intended for judiciary to do it as part of checks and balances.

· Cooper v. Aaron: Dissegregation case in little Rock, AK where the governor and legislature basically thumb their noses at Brown v. Board of education and in dicta in Cooper Scotus basically says, we are the law you will obey. Thus case law by scotus became the law of the land as well as the constitution. 
· II- What constitutes a political question where the court has no jx? 

· Colegrove v. Green: case in Illinois about a congressional districting scheme. Court argues that it is a political question and the House should decide this because it is a textually demonstrable constitutional commitment to that branch. Historically, up to Baker, the court has declined to get into this “thicket”. Brought under article 4 section 4, arguing that a government that does not represent the people fairly, is not a representative republic.
· Baker v. Carr: 

· P’s claims: Nearly identical claim to Colegrove, but claim is brought not under article four section 4, but under equal protection clause of 14th amendment. This was an issue of apportionment  of the Tennessee General Assembly. The P’s claimed debasement of their votes under the equal protection amendment. They also claimed that because of that “unequal representation” that had not been changed since 1901, in spite of great population change, there was great difficulty in changing state laws and seeking redress. They sought an injunction of further elections until system was fixed or to decree apportionment. Lower court denied relief.
· Ct opinion by Brennan: Ct holds that this is an issue they can rule on (not nonjusticiable) because it is not a political question and it does not rely on the guaranty clause of the constitution (article 4 section 4 guaranteeing a republican form of government.) It instead relies on 14th amendment equal protection clause. They go on to identify how they determined in the past that a case presented a political question nonjusticiable by the court. They also claim that the questions of issues between different branches and the judiciary is what constitutes a political question, not between state government and the judiciary branch. The test is whether that power to decide the question has been given to a particular branch by the constitution (having to do with the appropriateness of the finality of their decision) and secondly whether there is satisfactory  criteria for judicial determination. But the very act of determining this, has to be given to the court who is the sole authority on constitutional questions (who has the right to decide under the constitution).  The court cites foreign relations as a matter they cannot decide on because the country must speak in one voice, but not every case involving this will mean the ct doesn’t decide. Other issues like how long an amendment remains open to ratification belongs to the legislature, especially because of the respect due other co-equal branches. Factors for determining whether question is political:

· Does the issue belong to a coordinate political department

· Lack of judiciable discoverable standards for resolving it

· Impossibility of deciding without an initial policy determination of non judicial discretion

· Impossibility of ct making determination without disrespecting other branches

· a political decision already made

· potential embarrassment from not speaking from one voice.
· So guarantee clause was political because of these factors not because it enmeshed the court in issues of state government. Since this issue doesn’t get into that, we can rule over it. Ct also cites case of Luther v. Borden in 1849 where a case of trespass was decided for defendants law enforcement men who trespassed to arrest a person involved in widespread insurrection in Rhode Island. If ct had decided  for P, it would have legitimized the other side claiming to be the legitimate government of RI, and the ct refused to do by ruling what was not theirs to do and only recognized the last charter gvm’t of RI that they knew. Those kinds of decisions rest with the legislature. Holding in Luther is that the court does not get involved in guarantee clause questions.  This is still the law! At the end, since the ct cannot seem to find any of these factors involved in the Tennessee case, they determine that it is not a political question and that they have had plenty of experience with the 14th amendment to warrant a decision, so they reverse the decision of the lower ct and remand the case. The lower ct had denied the injunction and relief.

· Dissent: Frankfurter and Harlan:
· 1- ct has not gotten involved with state governments before and only exception has been Negro disenfranchisement and only because 14th amendment allows it. 
· 2- Court can only hear cases where P has standing, that is, a decision is required because it affects him directly, not because he wants a particular system of government to change. That needs to be done through legislature and it is a political question. Article 4 section 4 is not enforceable through the courts and this case, even though it invokes the 14th is not different from guarantee clause cases. 
· 3- There are many factors in deciding reapportionment and the judiciary branch is not the best one to get involved in a such a complex issue that the courts are not well equipped to determine. 
· 4- It will add virulent friction to the relationship between the judiciary branch and the states. It would undermine the court’s credibility if they issue a statement and it is not followed, what would be their way of enforcing it? They couldn’t! and that would make them look really bad. It’s hard to enforce, which is also why Marshall probably decided not to go against Jefferson and make him give Marbury his commission. So the overarching consideration is whether it makes sense for them to get involved in these kinds of cases because of the enforceability issue.
· Reynolds v. Sims: two years after Baker, court launches extensive involvement with reapportionment under the equal protection clause and the standard of one person, one vote is laid out by chief justice Warren. 
· POWELL V. McCormack,1969  the US house did not want to seat an elected representative because he had diverted house funds, etc., He sued the speaker, McCormack and the speaker claimed that under US Constitution article 1 section5 clause 1, each house could be the judge of the qualifications of its members. The guy claimed he met the qualifications. The court under Warren determined that it was not a political question and that the article in question only gave the house power to judge on the qualifications set out expressly on the article! And once again, they declined to see it as a political question and take the Marbury approach of “we are the ultimate interpreters of constitution”. 

· Goldwater v Carter: decided that this was a political question and therefore nonjusticiable since it had to do with the authority of the president to withdraw from a treaty or international agreement. Powell concurred only because he thought it not ripe, but he saw it otherwise justiciable. Brennan, the author of Baker v Carr, said that renquist had misrepresented Baker as far as foreign relations. It was justiciable and president did have the authority given by article 2 section 4.

· Commerce clause:

· Lopez. 1995. 12 year old with guns who challenges the gun free schools act and wins because the act never was within the power of congress to regulate commerce. In their historic overview the ct mentions 3 activities traditionally considered state  government’s province: production, manufacture and mining. Ct had determined in

· 1- Shechter Poultry that when an activity affects interstate trade directly, congress can act but if it’s only indirectly, it cannot for fear that then we would be giving them unlimited power and we might as well have a centralized gvmn’t. 

· 2- then in NLRB v Jones and Laughlin Steel, it departed from that and said that as long as it had such a close and substantial relation to interstate commerce that the control was essential or appropriate to protect commerce. 

· 3- Darby ct upheld an act saying interstate commerce is not confined to regulation of trade among the states but extends to those activities intrastate that so affect interstate commerce as to make regulation of them appropriate means to the legitimate end.

· 4- Wickard v Filburn: ct upheld act that restricted production of wheat. Again ct rejects indirect and direct and says that as long as it exerts a substantial economic effect on interstate commerce even if by himself it would not but if taken together with the influence of many others similarly situated it would. 

· All these expanded authority of congress. But we must allow too much power so three categories where congress can properly act are defined:

· 1- regulate the use of the channels of intersate commerce

· 2- regulate and protect the instrumentalities of interstate commerce and persons, or things even if threat only comes from intrastate.

· 3- regulate those activities having a SUBSTANTIAL relation to interstate commerce.

· Neither of these is met by §922(q). Government argues:

· 1- Costs of violent crime are high and get passed on to all via insurance rates.

· 2- Impedes trade because no one wants to travel to areas deemed unsafe

· 3- School environment that is unsafe impedes learning which in turn will turn out a handicapped citizenry and have an adverse effect on trade.

· But then if we take these, we can see the power to regulate education and family law which have always belonged tl states and congress would have no limits.

· Ct decides that even though the history seems to have gone to great deference for Congress, they now decline to go further.

· Concurring but with observations: KENNEDY AND O”CONNOR:

· We cannot act as if commerce were the same as in the 18th century and thus congress must act on behalf of our interest in a single market and unified purpose of a stable economy. Also, a long dissertation about separation of powers and how congress being political and democratically elected could be regulated by the people electing it but the judiciary have to intervene also?

· THOMAS: concurring but saying that the case law has gone too far from the original commerce clause and the “substantial” standard would create a police power. IN fact he engages in a brilliant analysis of the §8 of the article I and says that if they could control anything “substantially affecting” commerce, they would not need enumerated powers to coin money, deal with bankruptcy, regulate international trade, etc. An interpretation that makes the rest of the section superfluous cannot be correct.

Dissent: Breyer, Stevens, Souter, Ginsburg: We should look at the aggregate effect of something to determine if it affects substantially commerce. Also, congress should be given leeway in determination because they were given the power by constitution and because its determination requires an empirical judgment of a  kind that a legislature is more likely to make with accuracy. Question would be whether congress could have had a rational basis for finding a connection between commerce and whatever they regulated. He sees 3 problems in the ruling:

4- runs again previous rulings that upheld congress power in less clear cases

5- makes a difference between commercial and non commercial and ct was warned not to make up tests that use words like that

6- threatens legal certainty. Congress will not be able to pass criminal laws anymore.

· SPENDING POWER:

· South Dakota v. Dole:
· Rehnquist for the court:

· South Dakota challenges a congressional act that directs the secretary of transportation to dock 5% of a state’s highway funds if the state has a drinking age under 21. SD contends it violates the spending power clause and the 21st amendment which repealed the 18th which was prohibition.

· Lower court rejects SD argument. They appeal.

· SCOTUS says: Congress has the right to condition the receipt of money on any program that further policy objectives they want to accomplish. Spending power test:

· 1-exercise of spending power must be for general welfare (constitutional bar) cts to defer substantially to congress’ judgment about that one.

· 2- Condition must be unambiguously expressed  so states know what they would lose with non compliance.

· 3- condition could be found illegitimate if they are not related to a federal interest in particular national projects or programs (HA! Notice how nimbly they sidestep the question of whether it needs to be related to THE particular project the money is supposed to fund! Is this from another case? Ask what that means. 

· Ct says that in this case it is related because having different drinking ages leads to teens driving to a state with lower age and that creates unsafe driving conditions of drinking and driving which the highway funds are interested in avoiding.

· Ct says that 21st amendment not being violated  and neither is 10th (any right not given to fed, belongs to states) because they can impose conditions and that’s not the same as regulating which is what is prohibited under 21t and 10th. Independent constitiutional bar doesn’t mean that congress cannot achieve through spending clause or any other clause, anything it would not be able to accomplish by their regulatory powers. It just means that congress cannot imposse as condition anything that would make the states violate the constitition, such as a condition that requires discrimination.

· Encouraging states is not the same as coercing them and 5% is not much and states have the choice of not taking the money.

· O’Connor dissents because she does state that it needs to be related t the project and it isn’t. That if that were the case, congress could find connections between absolutely everything and just become the sole legislature of the country. Talks about drawing a line about what it can dictate as condition: congress can spend for general welfare, but regulate only according to delegated purposes. Only requirement should be on how money is to be spent. Not on anything else that collides with states rights such as age of drinking or price of drinks. 

· Treaty power:

· Missouri v. Holland:

· Missouri brings suit  and challenges the 1918 migratory birds act which enacted a protection of birds under a treaty signed with Britain, that prohibits the killing of a list of birds that were almost extinct.
· The challenge is under the 10th amendment because it legislates no hunting and that is something only states can do.
· HOLMES delivers the opinion saying that the power to make treaties is expressly delegated to the executive in article II section 2. And by article 6 any treaties made by the US become the supreme law of the land, so if the  treaty is valid, under article I section 8 under the necessary and proper, congress can legislate what’s needed to execute the treaty provisions. HOWEVER, a treaty cannot be valid if it infringes the constitution, so there are limits to the treaty making power: what an act of congress alone, unaided cannot do, in derogation of powers given to states, a treaty cannot do either.  A previous act of congress regulating the same had been held by two courts as unconstitutional. However, Holmes goes into a diatribe about how you have to look at it in a different way: times change and certain powers have to be found in every civilized government. If the birds die, the crops will too and the whole world will collapse, so we cannot just sit idly and let that happen and there’s nothing in the constitution to say we should. We should examine what the country has become before we point to anything reserved under the 10th amendment. SO before the world as we know it comes to an end, we will uphold the treaty and the act.
· United States v. Morrison: 2000  Rehnquist for the court. One claim was under commerce clause the other one came under  section 5 of the 14th amendment. It was passed so that the systemic underenforcement  of these kinds of crimes could be corrected. There was lack of prosecution, etc and congress tried to correct that so congress passed the act to allow a civil remedy to any victim of this kind of crime. Aimed at suppressing this activity and punishing criminal conduct with civil remedy instead of criminal. They support it with Commerce clause and also under section 5 of the 14th amendment. Section 5 allows for remedial legislation to correct anything under section 1 of the amendment because women were not being “equally protected”, because of gender stereotypes, discrimination, etc. by members of police, judges, etc.

· STATE action requirement! It addresses government conduct, not private conduct, so you always have to bring in a state government someone!
· Woman who brings suit against the two football players who raped her and against VA tech because they were never punished. Evidently the court below finds the section 13981 of title 42 unconstitutional because she is asking SCOTUS to find it constitutional. That section is called the Violence against women act of 1994 which allows civil federal liability for anyone committing a crime gender motivated. Judge doesn’t find support for legislature under commerce clause, and goes on to explore whether they have authority from elsewhere, especially, as woman argues, from 14th  amendment section 5 (congress shall have power to enforce the provisions of this amendment) and it prohibits discrimination by states. BUT that is the problem: it prohibits discrimination by states, not private individuals and section 13981 deals with private individuals. However, petitioner claims that the state’s judges and others also discriminate because they are too lenient with violators. Congress actually amassed enormous amounts of data to corroborate that, hence the statute. BUT, court finds that the “remedial” aspect of the act doesn’t correspond to what the act seeks to terminate because it doesn’t’ fine the state actors that would be perpetuating this, it fines the private person, which the ct has never upheld in section 5 cases, and also, it applies evenly through the nation and congress doesn’t have evidence that this kind of discrimination occurs nationally. So, if the act allowed recovery from state actor (STATE ACTOR REQUIREMENT) and not only from private person, then it would be allowed under section 5, but that’s not the way it was created. The court also talks about proportionality and congruence requirement between the injury and the means provided to address it. Acc. they say that here’s not present because the legislation is too attenuated to remedy this. 

· Breyer dissents along with Souter, stevens and Ginsburg: he finds authority in commerce clause and says that congress can sometimes enact remedial egislation to prohibit conduct that is not in itself unconstitutional. Whatever that means! Breyer says that since this was already a crime, it doesn’t add that much and it just substitutes  a lack of action by state enforcement.

· So, if they want to regulate discrimination by private parties, it needs to be done under commerce clause or spending clause or something else because the 14th only covers state actions.

· 4.
Federalism based limits on congressional power:  the anti-commandeering principle 
· National League of Cities v. Usery: Rehnquist. fair labor standards act. To extend maximum hour and minimum age apply to states and cities. Issue is not the commerce clause, which the states recognize, the problem is that in its exercise of this power here they are encroaching on an area where the states and cities have had traditional government function. It would be onerous on states to apply this because many would not be able to function. If Congress takes the power to make these decision from cities and states, then there would be little left for the cities to do. Grounded on the 10th amendment: provides this functional structural immunity from congress’ encroachment. Brennan dissents and argues that this decision goes against Marshalls opinions and says that judiciary should exercise restrain and that it is best to leave to this thing to political safeguards.

· Garcia v San Antonio Metropolitan Transit authority: in this case. Blackmun overrules National League because he says that it is unworkable to determine what activities are integral or traditional to state and city governments. He doubts the judiciary is equipped to make decisions as to what areas states should have power and what areas they should not. He thinks the politically elected branches (the political safeguards) would work best to determine what those powers are. If a law unduly burdens a state, the  legislators will be voted out. 

· Powell and O’connor and others dissent: He says that it goes against Marbury because congress would not regulate itself. They say that nowadays those political safeguards may not exist anymore, because constituencies are more national than state “all the farmers” all the mothers, all the gays, all the fundamentalists, etc. So, they courts should intervene because calling  this a political question is abdication of a court’s duty. The judiciary should intervene to make sure our cities are protected.

· New York v. U.S. Anti-commandeering principle. O’Connor for the court: low level radioactive waste amendments act was negotiated compromise by states and enacted into law, and NY comes back and challenges it. The act comes under the purview of congress from commerce clause since it regulates the interstate disposal of waste. It offered incentives for states which were cleaning up (creating sites for dumping etc.) and disincentives for those who did not. The two first provisions were okeyed, but the third one, mandating that the state “take title” over the waste of private dumpers of waste and they would be liable for all damages by the waste producer because they had nowhere to dump it. was deemed not constitutional because it violated the 10th amendment by regulating what a state government should do. They are “commandeering” the state government, as if they were a political subdivision of the federal government. Principle that comes out of this case is that congress cannot commandeer the legislative process of a state by requiring them to legislate and regulate to enforce a federal legislation. Congress has the power to regulate over individuals not states as states.  So, you can choose to regulate commerce and spending but you cannot regulate states. O’Connor says that it would blur the lines of political power because the legislation would be coming from congress but the state governments would be forced to enforce it and so the people would vote out the state government instead of the real culprit of the unpopular legislation.

· The take title provision doesn’t give states a choice and makes states almost subsidize the waste producers by shifting the responsibility to the states. It’s not a choice it’s a choice between two commands. Alternatives: 1-The fed government could have pre-empted state law by regulating directly the activity and they would be accountable and the lines would not be blurred. So this would come under supremacy clause and commerce clause. The state would not be the fall guy. THEY CAN REGULATE THE ACTIVITY BUT THEY CAN NOT REQUIRE THAT THE STATES REGULATE THE ACTIVITY.  2- Also, under spending clause, they could give conditions. US argues that the states agreed to the compromise. Ct says that the states cannot give away its power even if they want to. Not allowed under the constitution. A state actor (governor) cannot give away a protected right of the people. Since the framers feared concentrated power, they designed the checks and balances to protect individual rights and thus the state cannot give anything away. The holding of Garcia is still good law: that the federal standards of wage and hours still applies to cities, etc, because it doesn’t target state employees, it applies to everyone including the state who in this case is acting as a private entity. So as long as it is a general regulation (generally applicable legislation: one that applies to public and private entities ) and not a targeted regulation to compel state regulation.

·  Printz v. U.S. Scalia for the court: Brady act required CLEO’s (Chief Law Enforcement Officer) of any municipality or state to basically do background checks on people buying guns (national computerized background checks). Another case of commandeering a state or city government to enforce a legislation passed by the federal government.  Congress actually had reports and legislative history for this and seemed to have a good backing. Even though they were not required to issue a report or anything about whether the gun purchaser would or would not be in violation, they still did not want to administer the program. IN this case, as opposed to New York, they are commandeering to administer and enforce the law, not to regulate or make a policy determination. IN this instance there was not a blurring of political responsibility. BUT Scalia checks history and says that congress has never  used as clerks either the excutive  branch  or the legislative branch (as in NY). Judges, maybe. Congress says this is no more than a ministerial act. Scalia says that there’s still a threat that the states will be the fall guy for standing between a person who wants to get a gun and his gun. Thomas, in dicta, even points out that the second amendment right may be abridged by this but let’s not go there! Scalia also says this transfers a responsibility that belongs to the president (take care clause) to take care that the laws are enforced and giving that power to the CLEOS. So congress is also commandeering this power. Separation of powers problem.

· City of Philadelphia v. New Jersey: state government passes a law that prohibits the importation of liquid or solid waste from out of state.. Philadelphia sues on the grounds that it discriminates against other states. It is facially discriminatory law because on its face it says we are not taking trash from other states. NJ argues that the law was for the protection of their welfare and health and it is a burden on the natural resources of the state. Landfills fill up and they’ll end up with no space to put up their own garbage. We want to reserve the space for our own garbage. Landfill operators in NJ sue alongside the users in Philly and the state of Philly. Whole issue of out of states not being able to be represented in th government. They argue is protectionism because all NJ wants to do is keep prices low for NJ residents by lowering the competition for the space! STEWART for the ct. We don’t care why NJ is passing it but it is on its face discriminatory. Also, if later on NJ needs protection like today NY and Philly, we will protect NJ’s interest as well in having their garbage shipped out to another state. Ct can look at face of statute OR the effect of the statute. State is isolating itself from a shared problem and that cannot be done. Since NJ is still having the problem in their own garbage, how is garbage from philly different. They could limit the amount of trash from out of states and that would not on its face be discriminatory. Rehnquist and Burger dissent: Compares this law with laws that have been upheld prohibiting importation of noxious substances like contaminated rags, diseased meat or animals, etc. Garbage is equally as noxious so why should it not be upheld in the same way we have upheld other legislations discriminatory on their faces but that nonetheless protect the state interest. (However, as ct. majority points out, there is no difference between the out of state waste and the in state waste so quarantine laws cannot be compared to this.)
· Maine v. Taylor: Maine prohibits importation of all bait fish from outside the state of maine. Environmental effects would show up if it was allowed because out of state baitfish had parasites and there was no other way to regulate without being discriminatory on its face so court upholds it,  because it doesn’t go against the main rule since it can be saved because there is no other way the state can regulate their interest . No alternative means available. It could be saved.
· Dormant commerce clause against municipalities:

·  Dean Milk v. Madison:  Madison passes a local ordinance that prohibits sale  of milk in Madison  that was not processed in Madison or within 5 miles of the city. There were several milk processing plants in the radius. Dean Milk is affected because they’re in Illinois. They challenge the law under commerce clause as affecting interstate commerce. There were also intrastate producers harmed in the process: over 600 in Wisconsin! So just because it discriminates some producers who happen to be in state, it doesn’t save the regulation. Madison claims they want to ensure healthful milk to be sold in Madison and they know the plants there are safe. SCOTUS via CLARK says that Madison cannot do that because it discriminates against out of state commerce. Madison could have achieved the same goals by checking plants farther away, or by telling sellers what standards they needed to meet in order to sell in Madison, how to pasteurize the milk, etc. The  regulation smacked of protectionism since the government could have done something else to achieve the same result. Therefore, the effect, even if not the purpose, was discriminatory to interstate commerce. 
· b.
Laws that discriminate in purpose or effect 
· BALDWIN V. SEELIG: to protect prices of milk and milk farmers state passes a law prohibiting sellers from buying milk below a certain price. If you buy it for less, you cannot sell it in NY. Seelig buys milk cheaper in Vermont and is not licensed in NY. So he sues and says act to protect the price is unconstitutional because it unduly burdens interstate commerce. NY claims that it is within their powers to do under their police power since they’re ensuring a healthful supply of milk. CARDOZO states that it is a barrier to traffic just as effective as a tariff. Also, the outside producers cannot enter their goods in NY because they don’t have any way to compete by lowering prices! He says that we either sink or swim together that in the long run prosperity and salvation are in union and not in division. That one state in dealings with another cannot place itself in a position of economic isolation.

· Hennenford v Silas Mason: use tax is upheld, however, because people can still chose to buy outside the state! But how is this different!?

· Hunt v. Washington State Apple Advertising Comm. NC issues law that says that you can only sell apples there if you use the standard government grading and nothing else. Washington had stricter grading standards and wanted that on their boxes! Because it discriminates out of staters by requiring that they change their standards, they challenge the law. Court, via Burger, says that more than a discriminatory motive, there is a discriminatory effect. That it doesn’t protect consumers because it makes it more expensive for Washington, and it also takes away Washington’s competitive advantage of having better apples and it levels them to the lower class of apples at the benefit of local producers. So the effect is indeed discriminatory. Only way to save it would be to plead healthfulness argument. BUT, they can achieve the same purpose by requiring USDA labels AS WELL AS Washington’s own grading system. Requiring that they meet the minimum standard of the USDA, and then they can place their own labeling.

· Bachus imports v. Dias:  exempts from tax sales of  liquor distilled from a root that only grows in Hawaii and fruit wine. Ct. strikes it down because they’re promoting a local industry over interstate commerce.

· These two cases are not making a difference based on geography but the effect is in fact to discriminate, so ct INFERS rather than sees facially discriminatory practices. It imposes costs and disadvantages  to out of state producers, the legislation was found discriminatory either because the discriminatory purpose was inferred (BACHUS) or because the EFFECT was discriminatory (HUNT) that’s the difference between the two of them.

· c.
Facially neutral state laws that “unduly burden” interstate commerce (CB 286-287, 295-305)

· Pike v. Church:

· PIKE TEST: Whether a law, regardless of whether it’s discriminatory on its face or by purpose or effect, places a burden on interstate commerce that outweighs the benefits to the state that issued it. Pike sold cantaloupes and Arizona wanted to regulate that he needed to put the state of origin on it and that would have cost him $200,000 capital outlay to pack his crop worth $700,000! Farm is in Az. But packing shed in CA. Law says that all homegrown fruit be packaged as coming from the state and further prohibits fruit from being transported UNPACKAGED!  They claim that it places an undue burden on their abiity to do commerce. NOT that it discriminates, facially or otherwise, but it’s simply a burden. SCOTUS says unconstitutional. Undue burden and the state doesn’t benefit as much as the burden placed on commerce. Nature is a matter of degree. PIKE TEST: IS THE BURDEN CLEARLY EXESSIVE and CAN THEY ACHIEVE THE SAME RESULT IN A WAY THAT DOESN’T BURDEN COMMERCE AS MUCH. The court says that the benefits to the state don’t justify the capital outlay required to meet the law’s demands, given the tenuous interest of the state in this case. This restriction doesn’t survive the scrutiny, even though is a lower standard than the one applied for finding discriminatory purpose or effect. Lower level of scrutiny when it’s not on its face discriminatory.

· Kassel v. Consolidated Freightways Corp.: Iowa prohibits the use of double trucks in excess of 60 feet  in length, but Iowa cities that border other states could have them! This forced the truck companies to either go around the state or to break down their trucks before they went through Iowa. This also meant that the highways in other states were being overused because Iowa was out of use. Iowa claims safety: Big trucks are not safe.  Powell for the ct: Only 4 on opinion but two more on the judgment. Iowa cannot shield itself from a shared problem of highway maintenance, so statute violates interstate commerce. Ct says evidence shows the trucks are not unsafer than others and since the border cities can allow the trucks, mobile homes manufactured in Iowa, trucks from Iowa, etc.,  then evidently the reason behind it is to protect the highways in Iowa. It actually increases highway UNSAFETY because there’s more miles driven, trucks that can be broken down, and other issues that can cause more accidents. There’s also a huge cost to companies to comply with regulation. 12 million a year or so and it would not improve safety. So, it’s an excessive burden, no real benefit, protectionist motive. Brennan says in concurrence: there’s three factors he mentions: 1- ct should not factually retry  case based on record and they should take at face value what record says, not become experts in trucking safety. 2- Safety was irrelevant because it was introduced only later in the case. 3- Smoke out protectionist interests. This is more similar to new jersey-pensylvania case. Iowa cannot wall itself out to prevent a shared problem.  Rehnquist dissents: A state should be able to pass legislation and ct. should not be doing this ad-hoc balancing act they should just be smoking out protective legislation and seeing if the law is a pretext for discrimination and if not they should defer to states legislature. The safety benefits to state must be slight indeed in order for ct to find that it overweighs the interstate commerce. He is protecting states rights. 

· United Building & Trades Council v. Mayor & Council of Camden: City passes an ordinance saying that 40% of the workers in Camden city projects have to be residents of Camden! Companies bring a challenge under two things: dormant commerce clause and under Privileges and Immunities clause. Very similar to White in Boston. Since city is a market participant, the claim under commerce clause is dropped because, as in Boston, city as market participant can do this. However, under P&I clause, they cannot discriminate. There’s no reason why a municipality should be able to accomplish what a state cannot accomplish on its own. Also, the city claims that it’s an equal opportunity discriminator! But ct says that even though other New Jerseyans are discriminated against too, they can remedy through political process. Sets up two step inquiry: 1- is it really limiting a fundamental right of citizens. 2- whether there’s a substantial reason for it. There has to be a close fit. Ct says there is a fundamental right at stake: the pursuit of  employment. Even though there is no right to government jobs, you do have a right to work for a private contractor and they may want to work for city! So case gets remanded for trial for fact finding, since there was never one.  They suggest that Camden can send records about middle class flight, erosion of tax base, etc. to justify their ordinance. They don’t’ want to second guess the needs of the city. 
· Case name: Hamdi v. Rumsfeld
· 542 U.S. 507 (2004)

· Page 2

· Facts: After the Sept. 11, 2001 attacks, Congress passed a resolution (Authorization for Use of Military force) authorizing the President to “use all necessary and appropriate force against those nations, organizations,  or persons he determines planned, authorized, committed or aided the terrorist attacks” or “harbored such organizations or persons. Hamdi, an American citizen, born in Louisiana in 1980, went to Afghanistan in 2001 and at some point was taken by members of the Northern Alliance and later turned over to US military authorities ho interrogated him and brought him to Guantanamo. After learning he was American, they took him to a naval brig in VA and later was transferred to a naval brig in SC. The Government contends he is an “enemy combatant” and that they can hold him indefinitely without charges or proceedings until they figure out what else to do with him.

· Procedural context: In June 2002, his father filed a petition for Habeas Corpus alleging the Government “has held his son without access to legal counsel or notice of any charges pending against him”.( Under rule 17 the trial court found him to be a  proper next friend and allowed the petition to go on.) They allege violations of 5th and 14th amendment and  the Habeas petition wants the following: 1- appoint counsel for Hamdi. 2-order respondents to cease interrogating him. 3- declare that he is being held in violation of 5th and 14th amdmt. 4- if respondents contest any material factual allegations, schedule a hearing where petitioners may introduce proof ins support of their allegations. 5- Order Hamdi be released.

· Father alleges son went to Afghanistan as relief worker and due to lack of experience and young age got caught in conflict.

· Government filed a response and a motion to dismiss. Also, they included a Declaration by Michael Mobbs (Special Advisor to the Undersecretary of Defense for Policy) who claims to be familiar with Hamdi, the Al Qaeda war, the detention policies and much more. In that document, which is the sole document of support from the government, he explains that Hamdi had indeed traveled to Afghanistan, taken up arms after military training and joined the Taliban forces. He was taken by Northern Alliance and he surrendered his Kalishnikov riffle. He asserts that because the Taliban and al qaeda were and continue to be involved in a war against the US, “ individuals associated with those groups were and continue to be ‘enemy combatants’”. He contends that US military screening and subsequent interviews of Hamdi reveal that he had surrendered his weapon and he did meet the qualifications for enemy combatant. Govmt is requesting that the court use a loose standard of “some evidence” (any evidence in the record that could support the conclusion) instead of the regular method of weighing the evidence. 

· District court criticized the declaration as no more than govmt’s hear say and requested many more documents to be brought for an in camera review. 

· Fourth circuit reversed, because the fact that he was captured in a zone of combat required no factual inquiry or evidentiary hearing. According to the court, the Mobbs document, “if accurate” was sufficient basis to conclude that the president had constitutionally detained Hamdi due to the war powers given to him and the Habeas corpus petition was not granted. Further, it argued against Hamdi’s argument that his detention was illegal because the Non Detention Act of 1953 (“no citizen shall be  imprisoned or otherwise detained by the US except pursuant to an act of Congress”) required an act of congress. The fourth circuit asserts such act was the post sept. 11 AUMF act.

· Hamdi was appointed counsel.

· Issues: 1-Can Government, in the person of the President, detain Hamdi as an Enemy Combatant being an American Citizen using his war powers given by Congress? 2-If so, what is the process due him under the constitution?

· Rule of law: 

· According to the AUMF,the President should use all necessary and appropriate force against those nations, organizations,  or persons he determines planned, authorized, committed or aided the terrorist attacks” or “harbored such organizations or persons”

· “ Due Process demands that a citizen held in the US as an enemy combatant be given a meaningful opportunity to contest the factual basis for that detention before a neutral decision maker.” “ A citizen has a right to be free from involuntary confinement by his own govmt. without due process of law, and the opposing governmental interests must be weighed against the curtailment of liberty that such confinement entails” “ a citizen detainee seeking to challenge his classification as an enemy combatant must receive notice of the factual basis for his classification and a fair opportunity to rebut the gvmt’s factual assertions before a neutral decision maker.

· Holding: Judgment vacated and remanded. BY virtue of the AUMF, the President did have the authority to detain Hamdi . But he is entitled to Due process under the law.

· Reasoning and analysis: 1- Because the AUMF allows the president to use all necessary and appropriate force against those nations, organizations,  or persons he determines planned, authorized, committed or aided the terrorist attacks” or “harbored such organizations or persons” and Hamdi was caught fighting against the US , he is then eligible to be detained under the President’s war powers. 

· However, the AUMF is not a suspension of the Writ of  Habeas Corpus , thus Hamdi had  the right to dispute his detention. Also, even the War Powers do not remove constitutional limitations that safeguard essential liberties and Hamdi is a citizen and therefore entitled to such protections. A process whereby gvmt’ s evidence is given more weight but where Hamdi is still allowed to dispute his classification as enemy combatant would not be onerous for the govmt and would not disrupt military operations, in the opinion of the court.

· Concurring in part, dissenting in part and concurring with judgment: Souter J. and Ginsburg J. Hamdi’s detention is illegal because neither the AUMF nor any other law overrides the Non Detention Act of 1953.

· Dissenting: Scalia J. and Stevens J. 

· Traditionally citizens who take arms against the US have been tried criminally as Traitors. The government has to either charge Hamdi criminally or it  has to release him, since the writ of habeas corpus has not been suspended by congress.  They criticize the plurality’s decision because it  finds congressional authorization for detention of citizen where none exists and because its proposition for “judicious balancing” of gvmt interests versus individual interests of Hamdi , was based on Mathews v. Eldridge, a case that involved “the withdrawal of disability benefits” and hardly like Hamdi’s. They further criticize the court for stepping out of its modest and limited role  and its encroachment on the steps of the other branches that will encourage “lassitude” and “sap the vitality of gvmt. by the people!”

· Dissenting: Thomas J.

· Govmt’s overriding interest in protecting the Nation weighs more than Hamdi’s  deprivation of due process because “no govmtal interest is more compelling than the security of the nation” 

· What I learned: Under 4th amendment you have the right to due process and that includes the right to be heard by an impartial body. Hearing may not be ex ante, but it at least has to be ex post.

· Writ of Habeas Corpus is the only Writ of protection of individual rights enshrined in the constitution. Congress can suspend it, but if it’s not suspended, then the body must be charged,  disgorged for a hearing or released.
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· Problem 1

· Federalism based limits on congressional power

· In 1994 Congress enacted the following legislation, after finding that many states were selling personal information contained in the records of state motor vehicle departments to individuals and businesses for use in contacting drivers for marketing purposes.  

· In your opinion, is the Act a proper exercise of Congress’s commerce power?

· Does the Act violate the constitutionally enforceable principle of federalism?

· Drivers Privacy Protection Act

· 18 U.S.C. § 2721 et. seq.
· (Public Law 103-322)

· Section 2721. Prohibition on release and use of certain personal information from State motor vehicle records


· (a) In General -- Except as provided in subsection (b), a State department of motor vehicles, and any officer, employee, or contractor, thereof, shall not knowingly disclose or otherwise make available to any person or entity personal information about any individual obtained by the department in connection with a motor vehicle record.

· (b) [Omitted:  enumerates exceptions to prohibition]

· (c) Resale or Redisclosure -- An authorized recipient of personal information . . . may resell or redisclose the information only for a use permitted under subsection (b) . . . . Any authorized recipient . . . that resells or rediscloses personal information covered by this title must keep for a period of 5 years records identifying each person or entity that receives information and the permitted purpose for which the information will be used and must make such records available to the motor vehicle department upon request.


· (d) Waiver Procedures -- A State motor vehicle department may establish and carry out procedures under which the department or its agents, upon receiving a request for personal information that does not fall within one of the exceptions in subsection (b), may mail a copy of the request to the individual about whom the information was requested, informing such individual of the request, together with a statement to the effect that the information will not be released unless the individual waives such individual's right to privacy under this section.


· Section 2723. Penalties


· (a) Criminal Fine -- A person who knowingly violates this chapter shall be fined under this title.


· (b) Violations by State Department of Motor Vehicles -- Any State department of motor vehicles that has a policy or practice of substantial noncompliance with this chapter shall be subject to a civil penalty imposed by the Attorney General of not more than $5,000 a day for each day of substantial noncompliance.


· Yes, it is. Selling such information to third parties affects commerce because it competes with other providers of such lists and it is being sold to companies that are outside the states. It is looked at in the aggregate to see if it would substantially affect economic activities. It is not tied to spending power of congress so it can actually regulate. There is no argument that selling the lists has “historically” fallen to the states and given that we are protecting privacy rights, conceivably under the “penumbra” of the 1st amendment, if I consider my information my property and have right to exclude, then they would be depriving me of my constitutional rights to property without due process and congress can use 14th amendment to protect that from encroachment from state. 

· As far as commandeering, it does not because it is more of an injuction than it is an order  to do something, although the requirement of record keeping is a more commandeering language, although not as bad as NY or Printz.

·  Tips:

· Apply this to substantive due process cases:

· Is there a fundamental right? Yes, then we use strict scrutiny

· If so, does state have compelling interest? Yes

· If so is the law specifically tailored to that interest, so is there a fit between the means and the ends.

· Judicial powers:

· Original jx. Congress cannot expand the original jx of supreme ct. Marbury.  Now supreme ct exercises appellate jx. It is seldom where scotus has original jx, mostly between two states. But all part of general pinciple in marbury that federal cts have limited jx. 

Justiciability:

· Political question: can the dispute be best resolved by judiciary or political branches? Rarely used. Was not even used in Bush v. Gore. Only in types of questions: elections and reapportionment. Baker v, Carr and luther v. borden (within carr)challenge under guarantee clause, so you may want to bring this up in test if asked about political question article 4 ssecton 4, guarantees a republican form of givernment. Ct cannot determine what that is. RULE: Under guarantee clause that tyoe of question is always a political question and ct will not hear them. BUT if brought under equal protection challenge, ct has decided on merits. 

· Usually non-justiciable:

· Disqualification of office holders

· Foreign affairs:

· When a war ends or begins

· Recognition of foreign govts

· Treaties: ratification and interpretation of treaties. Missouri v Holland was an exception, then.

· Ratifying constittional amendments (coleman case)

· Impeachment (Nixon case)

How do we know it’s a political question? Cts look at:

· Page 32: Themes:

· Textually demonstrable constitutional commitment to another body of govt.

· Is there a lack of judicially discoverable and manageable standards (luther v borden) ie: republican form of gvt.

· Prudential strand: practical reasonas why we should not:

· Too controversial

· Enforcement problems

· Could create an institutional crisis?

· Also look at baker v. Carr for other 4:

· Showing disrespect for other branch

· Unusual need to adhere to a different decision already made.

· Embarrasment

Court is interested in maintaining its integrity by being careful as to  what cases they see.

· Political restraints on federal cts>

· Justices are appointed, not elected and for life so what reigns them in?

· Congress can limit jx as to what cases they see. Article III section 2. Case and controversy clause: outlines the potential reach of what would be permissible for our ct to hear. The ceiling. No requirement that scotus be granted appellate jx in any particular area.

· Limitations in same article called EXCEPTIONS clause: congress can determine what limitations to place in scoutus. Rarely used in history but it’s enormous power by congress: ex parte Mc Cardle. Congress has plenary and broad power to limit  SCOTUS. Last ¶¶ of McCardle says that he has other ways to get his case heard, so it’s been seen as a way the ct was guiding  him to go there and bypass the congressional restrictions. Always external limts on this congressional power, cannot violate constitutional restrictions by:

·  violation of individual rights

· Freedom of expression

· Separation of powers: No limit app, jx in  ways that wouild change the outcome of a case. 

· Congress can regulate lower cts even more.

· Legislative  Power: article 1 section 8.

· Necessary and proper clause: 

· Enumerated powers of feds. V. state’s residual powers. In McCulloch v. Maryland: whether we can have a bank. Marshall talks about how many powers of congress are left unsaid because it would have been unpractical. Tenth amendment: powers are left to the states and people. But the articles said unless it’s here we give it to states, and in const. it doesn’t say that. He says it’s silly to expect every last detail would be listed and hence why necessary and proper clause allows congress the means to effectuate the broader powers it has. If const. is to last, it needs to be flexible. So Mc Culloch says congress needs to be operating through an enumerated power but severely broadens congress’ powers to achieve those enumerated powers. Wide berth to accomplish a const. approved objective. 

· Commerce clause: landmark for rule: Wickard: home grown wheat. A local activity could be viewed in the aggregate and if it substantially affects interstate commerce, congress can regulate it.  For a long time that was the rule. Underscored in civil rights cases: heart of Atlanta, etc. and Katzenbach: did congress have a rational basis? That was the standard of review. In 1995 Lopez changes that a bit, the ct holds for the first time that a legislation went beyond their commerce power. New standard: where economic activity substantially affects interstate commerce. SO, if it’s not economic, we will not aggregate it. So it doesn’t change Wickard, but adds to it that activity needs to be economic in nature. Two possible avenues to save the legislation (guidelines as to how to draft the legislation to pass muster):

· Jx. nexus: element that shows through case by case inquiry that the gun actually affects interstate commerce.

· Congressional findings: is there anything in congressional record that shows how the guns affect commerce.

· Also remember channels and instrumentalities.

Most recent case was medical marihuana case where ct upheld the regulation of congress and uses wickard standard and give an economic definition: production, distribution, and consumption of commodities, so it explains lopez economic standard test. They find this law meets that standard and so they look at the aggregate effect of growing home marihuana, and uphold the law. 

· Spending: ? nothing

· Treaty: Holland case. Treaty between England and US. Congress’ treaty power is broad. President has power to enter into treaties article 2 section 2 clause 2 has to have consent of 2/3 of senate. Congress can then pass legislation to enact that treaty under article 1 section of necessary and proper clause. Some treaties are self-executing and don’t need a legislation to become effective, but if they do, congress has power to do this. Source of independent regulatory authority (not in spending or commerce powers). It allows them to do things that if they were not in treaty, congress would not be able to do. Even if it strips states of their rights. But congress doesn not have a right to strip people of an individual right. So it has to be consistent with  const. provided individual rights.

· Split between federal roghts and states righst:

· Anticomandeering principal

· History of federalism based limits in states power: 

· Garcia and national league of cities v usury:

· If it’s a traditional state function (national league)

· Garcia overrules that because test is impractical. Labor act can be applied to municipality. Traditional gvt. Function test is not used. Spirtit of Garcia overruled, but some still stands. Now we get Prince and New York: Ct can interfere if federal govemt is trying to commandeer state and municipal govt to effect a regulation. As long as it is a blanket act that applies to everyone . Prince and New York are the actual rule now.

· Nothing in 10th amendment limits congress powers, it just structures govt. 

· Limits on states powers

· Dormant commerce clause:  Don’t want to have states protecting their economy at the expense of people in other states. Hang together. 

· Only if Congress has not spoken in the area do we even go to DCC.

· If congress is silent: does state law discriminate against interstate commerce in any way:

· Facially discriminatory or in its purpose or in its effect: virtually per se unconstitutional. Unless state has no other way of regulating (no alternative means) and has to be legitimate state concern, not a law whose purpose is economic protectionism.

· Even if law is neutral on its face and doesn’t discriminate, does it place an undue burden on interstate commerce: ad hoc balancing test, fairly loose. Balances interstate commerce burdens with the states putative benefits.

· If law is discriminatory even if purpose is not, it will still be struck down. Protectionist purpose is evidence of discrimination so if you see protectionism, argue discrimination.

· State cannot pass a neutral law that amounts to a tax that discriminates (pg 277) but it can pass a use tax because it evens out and cancels a tax advantage and it’s not a discriminatory tax.

· Market participant exception where state is acting as market participant and not regulator, so DCC does not apply. If actions doesn’t constitute regulation it’s outside the purview of DCC.  Timber case in Alaska. Cannot regulate something downstream where they were participant.

· Privileges and immunities 

· Article 4: protects out of state residents from discrimination of other states. National unification, Hang together.  Protecting from states discriminating against non residents. Mostly about economic activities: employment, right to a common calling, out of state residents wanting to work in state.

· 14th amendment: national citizenship. Slaughterhouse cases, and saens v. Roe. Slaughterhouse: clause is rendered null here! So we’re not incorporating the bill of rights into the states. It doesn’t really give any right that wasn’t there before. Incredible narrow way. So, this clause has never been used as a font of individual rigts. Only one case: Saenz, perhaps signals a desire to re-evaluate rights under 14th amendment Privileges and immunities clause!: right to travel and receive benefits enjoyed by citizens of the state. It’s possible they are not describing something new but that this citiznehsip right was always there.

· Executive powers: no questions

· Individual rights:

· Incorporation of bill of rights into states: Slaughterhouse. So how do we protect all individual rights from state and local govts? It has happened via due process clause of 14th amendment. Bill of rights protects from federal gvt. So the due process clause has become the font of individual rights protection from state and local govts. Selective incorporation over time and bit by bit. Check book to find which ones. So challenge will be written as violating whatever right through the due process clause.

· Right to die: Cruzan doesn’t articulate a level of scrutiny. COnstitiutional protected right but not fundamental so it doesn’t trigger the strict level of scrutiny. Glucksberg articulates level of standard. So lowest level of review. 

Research paper on why the SCOTUS should overrule slaughter house and incorporate all amendments and bill of rights through the 14th and stop tap dancing. 

CONSTITUTIONAL LAW II: INDIVIDUAL RIGHTS VS. GOVERNMENT POWER. 

Themes to keep in mind: 

· at best: individual rights more than government rights. Enumerated powers vs. individual power.

· At worst: race and slavery which was the worst debate at the constitutional convention. 

· What’s the purpose of the document: division of power between three branches and between states and fed and between government and individual. It creates safeguards. Not efficient but safeguards from tyranny.

· Superior co-equality as per supremacy clause.

· Did not in its original form include individual rights. Only habeas corpus. Amendments (bill of rights) were added later. 

· Antimajoritarian document and somewhat anti-democratic. 

· Dead-hand problem: dead people wrote it and we’re still beholden to the view of the framers. How is it applicable to our new problems.

· Countermajoritarian problem to constitutional review: non-elected people get to tell us what the document is! In reality only 5 can make a major public policy decision. Least democratic and least politically accountable branch gets to decide policy.

· Three parts of Con law:

· History: so you can understand the doctrine. Justification. Also for repudiation.

· Doctrine: study the constitutional doctrine. What’s going on. We’ll talk about levels of scrutiny, government interest, and means-ends analysis. 

· Theory: three big picture questions: 

· How do we look at the constitution

· Who interprets the constitution and how much power do they have

· Participation of people not only in elections but in re-writing

· How should we interpret the constitution? Flexibly, literally. Framework or rigid document?

· ​​​​​​​​​​​​​​​​​​​​​​​​​​​I.
Equal Protection: underlying assumption that there are some fundamental rights that need to be protected from arbitrary government action. It also protects traditional practices from the interests of any one majority interest at a particular time. Courts to safeguard against novel developments.  Ie. Griswold said that traditionally there was marital privacy and govmnt did not get involved in this so it safeguarded the traditional practice from the short term interest of majority. 14th amendment repudiates discrimination and protects a group that traditionally was discriminated against. 
· History: this is in the 14th amendment and it was about protecting ex-slaves.
· Some argument that all laws deny equal protection to someone. So rather than do a case by case analysis, the court stayed away since slaughter house, until the 1960’s when it started to be used a lot. The language applies only to  states. There is nowhere saying that the federal government has to provide equal protection, but in a case companion to Brown, the court said that in effect the 5th amendment affords everyone equal protection  by the federal government. 
· THREE PART FRAMEWORK: 
· 1- What is the classification of people the government is using? Race, alienage, age, etc.
· Kinds in which a discriminatory law can arise: facially discriminatory? Or discriminatory in impact even when facially not discriminatory? There has to be a showing that the law was written with a discriminatory purpose. 
· 2- What is the level of scrutiny? When a court is faced with an equal protection challenge, they must use one of these levels of review. The burden is on the challenger.
· Rational basis review: lowest bar: is it rationally related to achieving a legitimate  government purpose.

· Rational review with a bite: three theories have been propunded for this:

· Carolene products footnote 4 but something less than racially discriminating whioh triggers strict scrutiny. rational basis with a bite: a group that has been segregated but has more political power than others: homosexuals.

· Actual purpose of legislation. Force legislators to justify their laws.  Method

· It should not be based on naked preferences: civic republicanism demands that it be justified by public values rather than negotiations with interest groups. Policy. Why do the method.

· intermediate scrutiny: is it substantially related  important government purpose. Gender, illegitimacy.

· Strict scrutiny: is it necessary to achieve a compelling government interest. Fit between means and ends is narrowly tailored/necessary. especially used for suspect classifications like race or ethnicity because people cannot change those things. Minorities that have not been represented and cannot protect themselves in the political process, traditionally discriminated groups, there’s no inherent difference between people of different races, etc. Limited number of suspect classifications: race, ethnicity, (national oprigin), legal aliens, religion. Strict in theory, fatal in fact. 

· 3- Does the government action meet the level of scrutiny? 

· B.
Economic Regulations and the Rationality Requirement CB 626-638 

· Rational Basis review: some criticisms are:

· Underinclusiveness: it’s singling out one group of people within a similarly situated group of people and they  disadvantaged by the law and the law could be written much broadly. Can it survive? Yes, under rational basis. Maybe the law was meant specificailly for them. And they don’t have to cure all evils and can do a piecemeal legislation. 

· Overinclusiveness: it casts a very broad net an cover more people than it needs to in order to serve the purpose of the law. This could pull in a group of politically powerless group of people. Under rational basis review, it could survive as well. 

There is no perfect law so we must accept some laws that are over or under inclusive and it would be impossible to wait until we have the perfect law. Lawmaking would be very difficult if they were not allowed to pass anything but perfect law.

· Railway Express Agency v. NY: trucks that are solely on the road to advertise a business are forbidden.  The distinction is if you have an ad for a truck of your own business. NY wants to limit the number of distraction on the road. But it’s underinclusive because trucks advertising their own business are equally as distracting. And those groups who are politically powerfully would always avoid review if a law is underinclusive. Court decides that it’s constitutional because it’s ok to take on an evil on a piecemeal fashion. They can tackle an issue a little piece at a time. Jackson concurs but says that  the level of review should not be so deferential that anything is fine, but that there has to be a rational basis found. He says that simply because we’re at the lowest standard it doesn’t mean you have no review, because the 14th amendment equal protection would become a nullity. So we should have some substance to the review. 

· U.S. Railroad Retirement Bd. V. Fritz : Idea of deferential review. How does the court decide what the purpose is? Law created an inequality because some people get double benefits. So ask the three questions: what is the classification? Length of employment. If you do any conceivable purpose for economic legislation, then you eviscerate the whole purpose of having review at all, and it would be impossible to invalidate any economic regulation. Actual purpose would be hard to assess because different legislators would have different purposes.  The rule is any conceivable purpose that is rationally related.
· Naked preferences: laws must at least have some public value and not just have a naked preference for a group.

· Rational review with a bite: have it be relatively narrowly tailored so it doesn’t become meaningless.

· Intermediate scrutiny was created in the Warren court to address the lack of a review between strict and rational basis review. Gender is in this category.

· C.
Suspect Classifications:  Race Discrimination 

· Court has made a difference between legislation that singles out a minority but doesn’ burden it and those which do.  

Evolution of strict scrutiny standard of review:  There was no limit no restriction on racial  discrimination before civil war amendments. The constitution would not have been ratified had it not tolerated slavery and its racial classification of people. Dred Scot decision upheld the institution of slavery. He left Missouri and went to Illinois where slavery was not allowed. Was he therefore a free man? SCOTUS said he cannot sue because he’s not a citizen, he’s a slave, he’s property. Enormously important decision because it determined that the Missouri compromise was not constitutional since it prohibited slavery in other US territories. That helped to cause the civil war and that in turn brought about the amendments that were made to correct the wrongs done before. But even after the war, there was a lot of segregation anyway. 

Why should strict scrutiny be used? Court has said it has to be the standard of review in cases where there is a racial classification.  Race is an immutable characteristic, history of racism, lack of political access to protect themselves, fear of stereotypes and racial prejudices, and the amendments were passed to protect newly freed slaves.

How do you determine that there is a racial classification?  De jure discrimination: mandated by state law written in law. De facto is when the law doesn’t say it but has the same effect. The law doesn’t mention race but the outcome is a burden on a particular race. There’s also some that are discriminatory but they are racially symmetrical.

How about affirmative action since they are laws that have been devised to eradicate a history of discrimination but are in themselves discriminatory.

· 1.
Racial Segregation and Desegregation CB 487-505

· Strauder v. West Virginia(1880): guy is convicted (black) of murder by white jury. He tries to remove to federal court and is not allowed. He appeals. SCOTUS says that it was wrong and should be allowed to remove. It doesn’t only discriminate against blacks but against all other races except whites. Very progressive for the year it came down. Law singles out a race and disadvantages it. Justice Strong points out that amendments are there to protect precisely against this kind of discrimination. But opinion is restricted to race. Case protects blacks in the exercise of their civil (political rights). Ct is more likely  to strike down a law that discriminates in political civil rights than in social rights like marriage. Case also talks about stigma because the fact that blacks are excluded from juries puts a stigma on them with a psycological damage.
· Civil rights cases (1880’as): private racial distinctions were consistent with societies norms and therefore should be upheld. This was not covered by 14th amendment because it was private. As a result of this we had a growth of Jim Crow laws requiring segregation in public transportation and in every aspect of public life: accommodation, school, restaurants, etc. It was as system of apartheid. 
· Plessy v. Ferguson During reconstruction we had military rule in the south and allowed some integration until the compromise where the democrats gave the white house to the republicans in exchange for ending military rule and after that integration ended. Plessy said he was an eight black and he should not have to ride in the black car but there was a one drop rule where if a person had a drop of black blood he was considered black.  The court starts by stating that the 14th amendment required equality before the law but actual equality cannot be achieved in all realms and social inequalities cannot be regulated, only political ones.  At the time they judged by different standard.  they say that the fact that you have a racial classification for railroad cars,  does not mean that you have to imply the inferiority of one race. So the law is not implying that and neither is the court, it’s only the blacks that are implying their own inferiority. Private distinctions are ok. Separate but equal doctrine is established, and  apartheid regime is established. Dissent by Harlan: our constitution is color-blind and neither knows nor tolerates classes among citizens. He said that the law was conceived to humiliate a class of people and to protect a dominant class and was precisely what the 14th amendment was created to prevent this. The purpose was not to exclude whites from black cars but to exclude blacks from white cars. This notion of color-blindedness has been used against affirmative action.  Harlan also says that the destiny of both races in interconnected and they should not be allowed to plant the seeds of hate between those two races. Also interesting is the fact that Harlan talks about the fact that the white race is the supreme race in America and will continue to be for all time if they uphold constitutional principles.
· After Plessy, segregation continued to be the rule in the south. It institutionalized apartheid in America. 
· Brown v. Board of Education I : unanimous decision so it is a big deal. NAACP coordinated the effort to terminate segregation in America. The strategy of using schools first was thought about by NAACP. The decision was a dramatic decision: argued in 1952. Reargued in 1954. Then the remedial aspects of how to implement Brown I only in  1955. About Kansas and other districts SC, VA, Delaware, and Bolling v. Sharpe is companion where DC which is federal, was segregated and  warren court says it should not because the 5th, even though not containing an equal protection clause, protects fairness and segregation is not fair. 

· In Brown they argued intangible effect of segregation on psyches of children. Inherent harm. Ct does not look at whether the historical record intended to end segregation in public schools because  at that time we had segregated schools but it’s inconclusive to say it did and we cannot turn back the clock and we have to look at whether here and now we can understand the 14th amendment to end segregation in public schools. It’s not just about the facilities  being equal, it goes beyond the notion of the school building or the teachers. The ct had to develop a theory of equality to decide this. The ct says that they are not looking at the tangible factors because those can be cured , but it is looking at the effect of segregation itself on the children and their education. Footnote 11 talks about their reliance on the social studies by Ken Clark (doll study) where the kids invariably picked the white dolls as more desirable and prettier.  The argument is against this is that the role of the judiciary may not be to rely on social studies and that it is the realm of the legislative to do so.  Also studies may change over time so you may not want to base caselaw on something efemeral. So they reach the conclusion that equal but segregated schools can never be equal they are inherently unequal. They are denying equal educational facilities to black children and if we add legal sanctioning to it, it becomes even worse. Also, education is so important to us that we have great expenditures for it and mandatory attendance. Education is the most important function of state and local governments , foundation of democratic citizenship. It’s antithetical to our system of democracy to have separate but equal education. There must be equal opportunity and a state mandated segregation system does not allow for that. So since the 14th amendment purpose was to eliminate racial inferiority, it goes against that purpose to allow a system of caste where one race is inferior to another. The court orders the cases to brief how the problem should be solved.

·  So the holding is? What’s the scope of the decision? Controversy is whether ct was talking about de jure segregation of de facto segregation? De jure is when it is written into the law and de facto is when it happens as a result of many factors but not government mandated.  So how far should the Brown opinion go?  In Brown II we hear more. 

· Brown v. Board of Education II : school district has to make the changes and they remand to lower courts which are closer to the school, for oversight of the cases. They require all deliberate speed  and to make a prompt and reasonable start to admit to public schools the kids. They have to show good faith before they can be released from the oversight.  Because of the lack of framework and vagueness and openness of the decision, ten years later 98% of the black children in the south were still going to segregated schools! 

Some cases decided the scope of Brown:

· Green v County School Board: Freedom of choice plan where students could chose where to go but in reality no white students chose to go to black schools and black schools faced harassment. Ct deemed it inadequate and said that the goal was to achieve a unitary, non-racial, integrated system of pubic education and it wasn’t enough to just eliminate the segregating laws, but to implement policies that would achieve the integration. 
· Swann v. Charlotte-Mecklenburg Board of Ed: school had been segregated de jure before brown and they approve a system of free transfers and geographical zoning. Ct determined it was not effective enough and ordered  the district to prepare a more effective plan. Ct  talks about the courts discretion to use frank and sometimes drastic gerrymandering of schools and attendance zones. Busing is ordered by district court and SCOTUS affirms the busing plan unanimously.  Strong language about affirmative obligation to remove it root and branch.
· Keyes v. School District: northern district  and western district (Colorado case, Denver) where there was no state mandated segregation but there was  gerrymandering in a way that kept schools separately.  So court decided that you could have orders for district wide remedies even if only a part was engaged in segregation.
· After this, the court stopped looking at scope and only later talked about limits on remedies:
· Milliken v. Bradley: System allowed black students to be bussed to the suburbs where the whites had gone. Ct says you cannot do that because you’re engaging a suburb that had not engaged in segregation you cannot  include them in your remedy because only Detroit was engaged in De jure segregation, not the suburbs. So even though it would effectively achieve the desegregation, it was not allowed.
· Missouri v. Jenkins (1990’s): court ordered district to levy taxes to pay for desegregation plan and the SCOTUS says you have to consider comity and the fact that you cannot impose the levy of taxes against state law prohibiting such a levy. So they strike it down and says that court could have allowed them to raise the taxes but not ordered them.
· Board of Oklahoma v. Dowell: Ok, re-institutes a  neighborhood school system and it is challenged (1991), and the court says that enough time has passed that they no longer need to be supervised by the court and can do what they want. Interestingly enough, Mashall dissents and thinks that 13 years are not enough and we should wait until the effects of segregation are completely gone before we dismiss it.
· Facially symmetric laws:

· Loving v. Virginia: 1967; Act to preserve racial integrity. Prevented interracial marriage. Solely based on race. Facial symmetry: applies to both white and black. BUT since it doesn’t prevent blacks from marrying other races, then the purpose of preserving race is not really met, so only white supremacy and integrity was being preserved. Thus, the argument that it is facially symmetric fails. The law singles out by race and disadvantages. There is an argument that by allowing a black family to marry into a white, you could upgrade their social status. There’s also an argument that it goes against freedom of association. So, since it was a race specific law the  strict scrutiny was used because it was a suspect classification. So the analysis goes to the compelling state interest and there was none because keeping white supremacy and integrity was not a compelling state interest. SCOTUS brings down the law.
· Palmore v. Sidoti 1984. White couple who divorce and she gets custody of daughter until she marries a black guy and state awards custody to ex-husband so that the child is not stigmatized by living with an interracial couple. Again, the court determines that it was based on race only so that was suspect: it’s the race, not the person that’s dictating the classification. More likely reflects prejudice. Court says that even if true that the child would face  more stress under this situation, the constitution cannot control prejudices from private parties but it can enforce a law that is not prejudiced in itself.  The state interest in the seeking the best interest of the child does not outweigh the interest of formal legal equality as mandated by the 14th amendment.
· 2.
Facial Discrimination against Racial Minorities 505-507

· Korematsu v. United States: upholds the use of the Japanese internment camp. Only instance where strict scrutiny is used and the law facially discriminates and burdens a race of people and even though it is suspect, the court upholds it in deference to military commanders and we’re in a time of war, the necessity was great and the time was short. Sets forth strict scrutiny that is actually survivable. So what’s classification? What level to apply? Strict and how to survive it? Compelling interest and narrowly tailored. Race is automatically a suspect category. This case establishes that. Check this. 
Some laws are discriminatory in effect and some are facially discriminatory. But what happens when it looks facially neutral but there’s a difference in how it is applied to different groups? Does it have a discriminatory impact? Drug law that penalizes cfrack cocaine differently from powder cocaine. So 90% of crack sentenced are blacks and 90% of sentenced for powder are white and the penalty is 100 times worse for crack than for powder.  Under equal protection, the fact that it has a disproportionate effect on one race, doesn’t mean the law is invialid. You have to go back to the purpose: were they trying to racially discriminate? How are the laws administered or 2- is there a set of  facts that can prove nothing else but a discriminatory purpose.

YicK Wo:  (1986) SF passed an ordinance that laundry operators could not do something unless they got a permit. Invariably the whites were given permission and the Chinese (200) never got it. So even though it was facially neutral, it was discriminatory in its effect because it was discriminatorily administered. Ct says that it is directed exclusively at a assuring that no Chinese person is granted the permit, so it practically amounts to lack of equal protection. There is a pattern of misadministration and only explainable on the grounds of race. So the ct infers a discriminatory purpose because the facts are so stark there is no other way around it.

Gommillion v Lightfoot: (1960) changed the boundaries of the city so that they removed from the city, by redrawing boundaries, all but 4 of the 400 black voters they used to have  and no whites. Facts are so stark there is no other conclusion but to find that there is a pattern that indicates a discriminatory purpose even if facially neutral. Data that shows a discriminatory administration (yick wo) or a discriminatory purpose as shown by stark evidence.

Griffin v Prince Edward County (1964): where they close the schools rather than integrate and they provide vouchers to whites to go to private schools. Ct strikes it down.

Palmer v Thompson: the city closes down the pools rather than integrating. Ct upholds this one because city had a motive to keep safety and economically integrate them, the city did not have the duty to provide swimming pools as opposed to schools in Griffin, and the city is not subsidizing private clubs as they were subsidizing schools in Griffin. Even though it disproportionately affected blacks and not whites. White dissents b/c he senses that there was animus underlying the law. 

· 3.
Racially Discriminatory Purpose and Effect CB 507-517

· Washington v. Davis: Police academy has a test for applicants for positions as police officers in DC. Black applicants who were rejected challenge it on the written portion under equal protection because it has a racially discriminatory effect and the test had not been validated to established it actually related to job performance. Trial ct. found reasonably related. 4 times as many blacks were failing as were whites. Ct  says that  to make a prima facie showing under title 7 you just have to show discriminatory effect only and that’s why ct. below ruled as it did because under title seven it is enough. But under 14th am. Equal protection the standard is different: it is to prevent official discrimination on the basis of race (invidious) but just showing proof of actual purpose behind. Otherwise we will not use strict scrutiny. The fact that there is a disproportionate effect doesn’t invalidate the law because they have to prove discriminatory purpose as well. So even though title 7 ( hiring and promotion practices where there is a disproportionate amount of one race being excluded) applies to everyone they are not coextensive (7 and equal protection, whereas 6 and equal protection are. See Backe v. UC regents), so you cannot use the same test, and under rational basis this academy test is fine b/c it allows them to have a better qualified police force. AND city is affirmatively recruiting black officers and  the makeup of the police dept. was changing as well, so it would go against the racially discriminating purpose. The difference with Korematsu is that it doesn’t single out a group, it treats blacks and whites the same way so it satisfies notions of equal protection and goes with notions of equality. If ct had ruled differently, it would be tantamount to saying that the constitution sanctions unequal treatment and it would open the floodgates of litigation b/c every capitalist law and many exams have a discriminatory effect. All laws discriminate so everyone would sue. SO, this case sets out that when a law is facially neutral but discriminatory in effect , it will be reviewed under rational basis review unless you can show a discriminatory purpose behind the law or whatever it is you’re challenging. It is hard to prove discriminatory purpose. 
· Arlington Heights v. Metropolitan Housing Corp. Challenge to a housing authority which denies permission to rezone into multiple family units because they wanted to keep blacks out and they would live in the multihouses. Ct below says they had motives other than discriminatory. SCOTUS, says that racial discriminatory purpose doesn’t have to be the sole reason on which the statute rests. For the most part, you will not have a smoking gun like in yick wo, so you look at factors: history: a background that suggests there is discrimination, sequence of events, procedure, was something done to change the normal process, etc. Enough to show that a discriminatory  purpose has been A motivating factor in the decision. SCOTUS says that it was not discriminatory in purpose s9ince no factors were present that indicate purpose. You show that it was a motivating factor and then the burden shifts to government to show that the same decision would have been made absent a discriminatory purpose. 
· Hunter v. Underwood: kept those with misdemeanors from voting. Ct says  that it was passed with the idea of eliminating black votes  SCOTUS finds the law invalid because it clearly had a racially discriminatory impact and they had no problem finding purpose b/c the legislative records indicated that the legislature was concerned about keeping white supremacy.
· 4.
Affirmative Action: in racial classifications, cts use the strict level of review. But in this section, we’re looking at laws that classify based on race but survive  the level of review so strict scrutiny but not fatal in fact.  This is b/c they actually benefit social minorities. Should the same standard be used? What justifies Affirmative action? What about the benefits being borne by the burdens on the majority? Needs: a law has to be narrowly tailored to the compelling interest, so they cannot be unduly burdensome? How does this relate to the  equal protection doctrine, since it provides benefits to groups that have historically been discriminated again? How do we view equal protection? Do we look at gender discrimination in different way b/c there are some inherent differences between men and women? Antisubordination principle: white supremacy and subordination of blacks. So is the race classification based on that or on a benign purpose that maybe should not be reviewed under strict scrutiny?

· a.
Education CB 517-524; 534-552

· Regents of Univ. of California v. Bakke: medical school reserved 16 seats for minority students. Bakke challenges it on the basis of discrimination (racial discrimination) tile 6 civil rights act of 1964  and an equal protection challenge (dual challenge).  Title 6 says no person shall be excluded from any activity or program that receives federal funding.  Parties disagree as to what standard of review. This is a 4-1-5 decision not one group sided with the powell opinion. So there are two pluralities. 
· Burger, Stevens, Stewart and Rhenquist: program should be struck down on basis of title 6 alone. Race cannot be the basis of excluding anyone from participation. We don’t need to reach the constitution. End of story. They concur in the judgment that program should not survive but not on reason why.
· Brennan, White, Marsall and Blackmun: dissenting but concurring in part of judgment. They don’t agree with reason, but they do agree with the part that says that race CAN be used as one factor in determining applicant’s admission. It doesn’t violate either the title 6 or the equal protection b/c white doesn’t fall within the suspect categories. Intermediate standard of review. Just b/c it takes race into account, it doesn’t automatically make it be strict scrutiny b/c they are being taken as remedial steps to right a previously existing wrong. They don’t see that you need a judicial determination that there has been past discrimination or legislative findings. You can have distributive justice, what the equilibrium would have been if there had not been discrimination.
· Powell: Racial classifications are subject to stringent examination and are inherently suspect . he holds program is unconstitutional AND violates the 6th amendment because they are co-existing: it survives under both or falls under both b/c they require the same standard: title 6 only proscribes racial classifications that would violate equal protection. He makes a distinction between invidious discrimination and benign discrimination but both have to be under strict scrutiny. So does it have compelling gov’t interest and is the program narrowly tailored? UC says that the compelling interest is to have an ethnically diverse student body, reducing historical deficit of traditional disfavored minorities, countering effects of societal discrimination, increasing number of practitioners in disadvantaged areas previously underserved.  Powel says that society discrimination cannot be cured if it will harm a different individual. The burden cannot be unduly on one set of individuals. He says not all programs would be struck down b/c the state does have an interest in ameliorating discrimination but there needs to be a legislative or  congressional finding that there is a problem to solve.  He also discounts the rationale about serving minority communities and  b/c there is no evidence it would happen. And furthermore, there are other ways in which they can attain diversity, for instance, the Harvard program that uses race as an affirmative factor, one of many, taken into consideration in determinations, but not as a quota or set aside, b/c it should consider all applicants together and then do an individualized analysis that takes race into consideration as a plus, but doesn‘t isolate a particular group.  So this is almost a compromise position but says it is not racial balancing, it is more a forward looking goal b/c there is a benefit in diversity. He stresses the process: no automatic in and out. Process that is individualistic in its application. There’s almost a first amendment argument that diversity is an issue of  academic freedom and different viewpoints but it runs against the 14th and so you can achieve the 14th by having race as a factor that ensures social utility and allows for diversity. 
The problem with Bakke is that we end up with no concise level of scrutiny for these issues or cases where there is affirmative action and benign classification b/c we should be color blind for formal notions of equality (Harlan’s dissent in Plessy) and race should NEVER be taken into consideration. Others think that there’s a Carolene products camp that says that you should use intermediate scrutiny for benign discrimination b/c strict should only be used for those cases of invidious discrimination contemplated in the 14th amendment. 

b.
Public Employment and Contracting CB 524-534

· II. Affirmative Action in Contracting & Public Employment

· A. Wygant: public employer must have a policy that is focused on a particular type of wrongdoing for which the governmental entity is responsible.  The court rejects a broad-based rationale that includes racial "role modeling."  Particularly in the context of layoffs, where individuals are made to bear a high burden, this blanket policy doesn't survive. This case is about the teachers being fired by seniority so the more jrs should be fired firsts, and then there’s a K that says  (collective bargain) that there will be a racial preference in the lay off so some white more senior teachers get fired and they complain. SCOTUS says you cannot do it because it is a burden to place on another group, unlike hiring decisions. They apply strict scrutiny and and find that providing minority role models to overcome societal  discrimination is not compelling.

· Fullilove (1980) ruled that a federal program requiring 10% minority contracts is Constitutional. Section 5 of the 14th Amendment allows Congress to enact legislation for the purposes of guaranteeing equal protection.  Congress is given special deference to enact programs like this one. So we definitely employ a strict scrutiny standard.  ALSO, cities and states can only enact programs to counter their OWN past discrimination, but not societal discrimination. Deferential standard rational relation to enforce the 14th amendment.

·  Croson: Richmond Virginia adopts a minority contract participation plan.  General contractors must contract at least 30% of the value of the contract to MBE, including "blacks, Orientals, Spanish-speakers, Aleuts, and Indians." They distinguish Fullilove b/c that was federal action.

· Richmond had virtually no minority-owned contracting businesses before the program was introduced.  50% black population, 0.67% of the prime construction dollars went to minority businesses.  The problem is that the city never established that there was any discrimination against minority owned businesses to begin with.  Also no minority representation within the contractors' associations in Richmond.

· White contractor who didn't get a city contract despite submitting the lowest bid sues. Ct says you cannot do that b/c there is no evidence of previous discrimination especially against Aleuts (o’connors funny line about being overinclusive). We look at this under strict scrutiny as any policy that uses racial classification and they point out that this is not a case where the racial majority rules against itself b/c the blacks were the majority in the council.  THIS IS THE FIRST TIME COURT USES STRICT SCRUITNY TO VIEW RACIAL CONSCIOUS REMEDIAL PROGRAMS. The City of Richmond doesn't have the same kind of explicit authority that Congress has to enact this kind of legislation.  14th Amendment is a restriction on state power, not a grant of power to the states to take any action against societal discrimination.  Congress and the states have different roles under the 14th Amendment. 

· Passive personality: a city or state can look into the past to see if it was a "passive participant" in discrimination in the past, and use its own spending power to remedy the discrimination.

· What kind of proof is needed?  Statistical showing that a very small percentage of minority ownership is not enough.  More is needed, but just what that proof would look like is not clear.

· Conclusion: even a benign racial preference won't pass strict scrutiny if it's not clear what specific harm it is meant to ameliorate, and if the program is not specifically tailored toward that end. 

· C. Adarand: maybe states and Congress are not so differently situated.  There is a skepticism that the Court should employ irrespective of where the preferential policy originated. These policies should be consistent (application of the 5th and 14th Amendments).  Changing the landscape post-Croson. So what’s the standard of review for a federal race based action? Highest standard, because all racial classifications should be viewed with skepticisms regardless of whether federal or state, consistency because standard of review cannot depend on the race of the those burdened or benefited by the reviewed program, so therefore strict scrutiny , and congruence, whether 5th amendment or 14th amendment. Therefore any government classification regardless of what government and whatever race, should be looked at under strict scrutiny and has to prove that there was a compelling government interest and it’s narrowly tailored. Scalia, of course, says that you can never have a compelling government interest to discriminate racially. SO, Fullilove says deferential  standard rational related because congress has the power to enforce 14th. BUT only for federal power. Croson says strict for state only. Adarand says Strict scrutiny for both federal and state actions and this is the prevailing law that strict scrutiny is applied to all actions, state or federal that use race as a classification.

Back to higher ed:

· Grutter v. Bollinger (2003): Challenge at the University of Michigan Law School. So whether the use of race as a factor in students admissions is unlawful. They uphold the affirmative action and really the first one that upholds strict  scrutiny. Compelling interest is achieving diversity of student body. Holding is that they uphold Powell’s idea that it is ok to use race in admissions b/c in this case it passes the strict scrutiny test b/c it is narrowly tailored, since it is part of an educational mission and University gets a level of deference b/c of first amendment academic freedom. It does not unduly burden the non-favored minority b/c they can have other good points that allow them to be admitted under the current policy. O’Connor mentions how law schools provide all governors and presidents and senators, etc so they should be as diverse as the population. Also they say that not exhausting all narrowly tailored remedies doesn’t disqualify  a law that is  narrowly tailored. Scalia, Rhenquist, Kennedy and Thomas dissent. Scalia talks about opening the floodgates of litigation  trying to achieve the mystical level of critical mass. Thomas says it’s only aesthetics for the university to look good. Dissent says that government cannot discriminate by race period. Argument is also that the purpose is really for whites to benefit from playing with others. 
· The real crux between Gratz being struck down and Grutter being affirmed hinges on the narrow tailoring of the program. In Grutter race is a factor among others and there is individualized determination whereas in Gratz you got a number of points (20) for simply being a member of a minority. So considerations: 
· Race as a plus factor or just a factor

· Individualized determination

· Race neutral alternatives Good faith consideration of these. Not an exhaustion but a consideration of these.

· No undue burden or harm to other races: they can get in by having another factor

· Limited duration: it will end perhaps in 25 years, not  a program that goes on till eternity.

Can be used to create a critical mass: you cannot have this by having just one different student. Ct also says that you don’t have to exhaust absolutely every single narrowly tailored plan. TX accepts the 10% plan where everyone on the top 10% of all schools automatically get in. So there is a level of flexibility and deference to an educational institution that we had not seen before. Ct says race can be used to achieve diversity as a compelling government interest. There was a feeling that this was a major decision by the ct. that actually delineated the factors a ct would look at when determining affirmative action things, and it also started a period of push back from people that wanted to strike down affirmative action and wanted to make it narrower.

· Gratz v. Bollinger (2003): Companion challenge against the university of Michigan undergrad. Gave 20 points to race out of the 100 available. What Gratz gives you is that this was too determinative and too close to a quota, too mechanized. Ginsburg criticizes the decision b/c it’s hypocritical since it encourages doing the same thing with winks and nods rather than with out in the open policies. 

· Keep in mind the difference between remedial discrimination and diversity interests because that’s one of the differences between Grutter and the contracting cases. Question comes up in the distribution of goods and benefits. Some people will get it and some won’t so the  question is whether the benefit given to one is too heavy a burden for the ones who are not getting the benefit and therefore get the burden. 

· c.
Racial Diversity in Public Education: racial integration may not be as compelling as the disadvantages of racial isolation. 

· Parents Involved in Community Schools v. Seattle:  Sup. Ct deliberated seven times before deciding to take it. They had denied cert before to a similar case before when O’Connor was there. There was no split on the circuits: they all had been upheld.  But O’connor who had voted not to grant cert had left the case. Seattle and Jefferson county have systems where the students chose where they go to school but once a school is impacted the last resource used is the race of the applicant because they want to ensure that the kids are not segregated according to housing patterns that naturally segregate kids. They want to reduce racial isolation. So they try to achieve a pattern of racial composition similar to the racial composition of the district as a whole.  Jefferson had at some point been de jure segregated but had already been declared unitary in 2000 and Seattle had never been segregated. Challenge is on violation of 14th amendment equal protection. Roberts for the court. This is a racial classification and thus receives strict scrutiny and we find no compelling state interest in achieving racial balancing and school district did not prove that such a balancing would achieve the educational advantages they claim come from balancing the races and that the specific balancing between whites and blacks in the same proportion as community in general is better than any other balancing or any other more narrowly tailored solution.  Also, the solution is not narrowly tailored. Ct says you should mandate in any way a racial balancing of American society. Ct also points out that the plan had a minimal effect on the assignment of students, so it really was not necessary much less compelling because, according to Thomas, discrimination is not the same as unbalanced, and he says that he stands with Harlan in that the constitution is color blind and no racial classifications can be admitted for any reason: what was wrong in 1954 cannot be right now.  Roberts says that Grutter does not control because the interests of higher educational institutions are not same as lower education. Arguably, in upper education you want the diversity of ideas etc, which is not the interest in lower ed. Also, in upper ed you admit one and that means another one is left out.  But in lower ed everyone gets to go to school of the same school district. Kennedy also agrees but disagrees that race could never be a factor. He finds that there are cases in which race could be used, as such as Grutter.  He continues to say that there are ways in which it could be done and that the schools should be able to determine that there is a problem and how to solve it as long as it complied with their previous cases. The ct talks about race neutral alternatives like building schools in different areas, allocating resources to magnet programs, recruiting faculty and students, etc. As far as the burden, unlike in the college cases, you still get to go to school just not the one you wanted, so the burden is not that big.
· D.
Other Classifications

· 1.
Gender CB 572-604 (CB 769-799; 803, note 5 – 806)

· 09/24/2007, Monday

· Gender Classifications

· I. Level of Scrutiny

· 
Reed, Frontiero, Craig

· II. Application of Scrutiny

· 
Hogan, U.S. v. VA

· II. Real, Biological Differences?

· 19th Amendment, woman right to vote

· Bradwell v. State, P771

· Goesaert v. Cleary. P772. Barmaid

· 3 questions:

· 1. what level of scrutiny and how is that scrutiny applied

· 2. how to prove discrimination 

· 3. how should gender classification benefit women

· Why pro heightened scrutiny

· 1. permanent character, immutable character, biological difference

· 2. history of discrimination

· 3. history of lack of power within political process

· Why against highest level scrutiny

· 1. not fit in “discrete insular minority” group in Caroline Product note 4

· 2. has a voice in political process, full participation in political process

· 3. not contemplated in original intent of 14th Amendment, different from race. 

· Race a suspect classification, strict scrutiny, narrowly tailored 

· Gender is a quasi suspect classification, intermediate level scrutiny

· Reed v. Reed. P772

· Arbitrary, create more efficiency

· Frontiero v. Richardson (1973)

· •
p.773

· •
Administrative convenience is not a significant gov. interest.

· •
Gov. law/action: Service men, by default could have dependent wives while service women by default, need to prove that they have dependent husbands.

· Statistically more men have dependents than women. 

· •
Challenger: 

· •
Held: The military cannot require that service women but not service men make a showing that their spouses are actually dependent before claiming then as "dependents" because the justification lies solely on administrative convenience, which though important in some circumstances, is hardly a significant governmental interest closely reasonably related to the classification.

· o
Std. of review is subject to "close judicial scrutiny." -- highest level of scrutiny.  This was unconstitutional for violating the equal protection clause.  -- but it was only a plurality of the court.  He only gets four votes.

· Justice Stewart: strict scrutiny should apply to gender discrimination

· 4 justices believe strict scrutiny should be apply because of all the discriminations against women, similar to racial discrimination. Although number wise proportionate, but women disproportionably poor. 

	Level
	Goal (Gov interest)
	Fit (means/ends)

	Strict Scrutiny (suspect classification: race)
	Compelling
	Necessary/narrowly tailored

	Intermediate level scrutiny
	important
	Substantially related

	Rational basis review
	Legitimate
	Rationally related


· Craig v. Boren (1976), first time intermediate scrutiny
· •
p.775

· •
Facial Gender Discrimination

· •
Facts:  Craig (P) challenged an Oklahoma statute that denied beer sales to males under 21 and females under 18.

· •
Holding:  A state may not properly impose gender-based differentials in regulating sales of alcoholic drinks.

· o
Intermediate Scrutiny:  Classifications by gender must serve important governmental objectives and must be substantially related to the achievement of those objectives to withstand constitutional challenge.

· o
Government Objective (goal):  enhancement of traffic safety -- clearly important.

· Substantially related: argument in this age group are more likely going to get into an accident.  It was .18% for females.  2% for males.  But these stats are.. "eh..."  problematic. More problem with men drinking. 

· o
Relation between objective and the gov. action:  is based on statistical evidence fraught with shortcomings and is inadequate to show that sex represents a legitimate, accurate proxy for the regulation of drinking and driving, “duly attenuate fit”. Statistical evidence doesn’t support the cause, not enough tight connection. 

· Slippery slope concern: just because of higher probability, should not over generalize, could have wide reaching consequences. 

· o
Hence, unconstitutional.

· •
CONCURRENCE Powell: The ct has added confusion to the approp. std. of review.  The stats do tend to prove the state's view, but are inadequate to support the classification.

· •
CONCURRENCE Stevens: The classification here is not totally irrational.

· •
DISSENT Rehnquist: 

· o
Should have been rational basis test. Intermediate level scrutiny is unclear, too elastic, opening up to prejudice. 

· o
Men are not traditionally disadvantaged gender.

· o
Should have deferred to legislative findings.

· It’s burdening men more than burdening women. Constitution is gender blind. 

· Mississippi Univ. for Women v. Hogan (1982)

· •
p.778, benign and compensatory

· •
Gov.Action:  "a university for the education of white girls."  Nursing school, state-funded.

· •
Challenger: Hogan, a male, wants to attend it.  They told him he could audit, but he could not get the units.  

· •
Holding:  School is unconstitutional.

· Single sex nursing program, sexist notion. 

· o
Std of review:  Intermediate: (1) serves important governmental objective and (2) substantially related to the achievement of those objectives.

· o
Objective according to Miss:  compensate for women who are being disadvantaged.

· 
But this industry is dominated by women.  No showing that women lacked opportunities to attain nursing training.
· 
Just perpetuating nursing stereotype for women.
· o
Ct. trying to root out..."archaic and stereotypic" notions. p.779 Not completely root out all gender classification, only the stereotypical notion. 

· 
Here, the ct. is concerned with anti-subordination.  Not concerned with gender-conscious, but the subordination of women.
· o
So this one loses under "important government interest/ purpose"  why does mississi...want this school?  What's the "important" objective?  They didn't even satisfy this, and therefore the "fit" analysis don’t even get there.

· Look at the actual purpose, a compensatory state objective may not be true, need to find out if it’s compelling purpose. The government has the burden to prove the purpose, exceedingly persuasive justification. 

· Counter argument: it’s expanding choices for women, not subordinating women, not deny the choices of education for women.

· Hypo: medical school for women

· Compensatory program fits better as medical school than nursing school. 94% women in nursing school, less likely to be compensatory.

· US v. Virginia (1996)

· •
p.781

· •
7-1 decision.  Thomas recused himself, son was a student at VMI.

· o
This was based on stereotypes as opposed to "real gender differences"  

· •
Facts:  Virginia Military Institute VMI is an all-male military college.  Female tried to apply, got rejected.  Lawsuit equal protection ensued.  VMI then built a parallel female VMI college, but apparently the facilities were inadequate.

· o
Gov. stated objectives:  three reasons:  (1) diversity, offer different types of education, (2) adversative or doubting, model of education, these aspects would need to be changed if females were enrolled.

· Actual purpose may not be diversity. Historically it’s not the actual purpose, all male institution back then. Study most recently shows it’s not for diversity purpose. 

· Women should have the opportunity to choose.
· o
Ultimately, the adversative model would need to be abolished.

· •
Holding:  A state may not sponsor a single-sex school of higher learning.

· o
Std. of review is that the government action must demonstrate an "exceedingly persuasive justification" for that action. So, higher bar.

· 
To prevail the gov. must show that the classification serves "important governmental objectives" and that discriminatory means used are "substantially related" to the achievement of those objectives.

· o
Everyone agrees that SOME women can be physically capable and can handle the adversative model, and therefore gov. cannot constitutionally deny entrance to women who have the will and capacity to attend VMI.

· o
D presented its remedial plan of women's VMI, but this plan does not address the categorical exclusion of women from the extraordinary educational opportunity afforded by men of VMI.

· 
And the VWIL is inherently unsuitable for women -- the curriculum is different, they do everything different so it’s not the same thing at all. But ginsburg leaves the door open to having some sex based schools for some government interests as long as it dissipates archaic stereotypes and doesn’t reinforce them.
· •
CONCURRENCE Rehnquist:  agree with result, but "exceedingly persuasive justification" confuses the heck out of everyone.

· o
Also wants to keep open the possibility of creating a parallel institution WVMIL -- but here, obviously it wasn't done successfully, but ct should be more flexible in remedies.

· •
DISSENT Scalia:  Ct isn't even applying intermediate -- it's applying strict.  We have basically foreclosed the possibility of any single-sex education forever.  Watch out private institutions, this is politics getting involved in the law. 

· o
Ct's analysis is wrong -- they aren't even doing an intermediate analysis. 

· o
Ct. ignored the sea of evidentiary findings by the trial courts that it cannot just integrate females, the entire educational institution's adversative model would need to be stripped.

· o
There are biological differences -- privacy, for instance.

· o
It should be based on a democratic process -- this not the ct.'s job. If you want to change the admissions policy, do it through democratic process.

Gender is a non-changeable characteristic but it’s  not completely analogous to race b/c there are some biological differences (hence separate bathrooms), women are not an insular minority b/c they are not numerical minority.

After VMI it seems that the only way to pass the intermediate scrutiny the program needs to be benign and remedial of past discriminations.

A lot of the cases look at whether the laws should be really equal or should they be based on the realities of biological differences. And to what extent are the cts the logical bodies to make this decision instead of congress. 

The court has often taken a more deferential approach to cases that recognize the biological differences by outright not identifying the level of scrutiny or identifying it but using it more deferentially. 

Geduldig v Aiello (1974): pregnancies not covered until state disability insurance. Ct upholds the law because it is not based on gender, it’s not discrimination against women, but against pregnant persons!  Rational basis review because it is not based on suspect classification and there is a legitimate interest in saving money and it’s rationally related. So, yes we know only women can get pregnant so it’s affecting them but the other category is both men and women not pregnant.

Michael M: statutory rape. 17 year old convicted on statutory rape of a 16 year old where the statute only applies to males! b/c females have a natural deterrent to having sex b/c they get pregnant and the male doesn’t. Michael says that it’s really not to prevent teen pregnancies as the state claims but to protect the chastity of girls, so it’s a morality statute. Ct upholds it! Realistic reflection of gender differences where she can get pregnant but he cannot, the deterrent is there for females but not for the males.  There is no support for the argument, relying on intuitive basis that this is true.

Re: Michael M. Send her email with 90% emotion quote.

In these cases is the very inmutability of the gender differences that is used by the ct in upholding these discriminatory laws.

Rostker: The fact that only males need to register for the selective service.  Upheld the exclusion of women from draft registration. b/c the government has an interest in raising and keeping armies and that it would make it easier for any future draft to only have the males registering b/c women are barred from active combat, so what’s the use of having them register. So registering people who actually cannot serve in combat doesn’t allow for efficiency in the process. Intermediate review and they find that there is an important governmental interest. 

INS case: Nguyen v. INS; dad is citizen and he has to prove he’s the dad and has a bona fide relationship with dad, etc. Mothers can just prove they had the child and that establishes the relationship. 

Talk to her about immigration finish case of stepmom having relationship.

Feeney: Massachusetts  has regulation that says that they will give a lifetime preference for veterans for civil service jobs. She sues. Even if facially neutral, the effect has had a discriminatory impact and therefore there’s no way that it couldn’t have had a discriminatory purpose to begin with. Ct says no. It upholds it. P has burden that there is a discriminatory impact and therefore purpose and then burden shifts to d to prove they had no discriminatory purpose. She doesn’t prove that there was a discriminatory purpose in the  legislative history and they say they did not have it, so even though it has a disproportionate effect on women, there’s no evidence that there was discriminatory purpose and since it is not facially discriminatory, they used the Washington v davis and Arlington heights questions: whether classification is indeed neutral because it’s not gender based and 2-whether the adverse effects reflects invidious gender based discrinmination. But even though impact provides a good starting point, you also need to show “purposeful discrimination” because that’s what offends the constitution. In this case, it affected equally male non veterans as well as female non veterans, so it would be hard to prove the discriminatory purpose. Ct says that foreseeabilty was  not enough. The question is whether they passed it “in spite of” or “because of”.  If they passed it because of, then it is invalid. If they passed it in spite of, then it’s acceptable. They must have intended the harm not just known it would result. So ct rejects the tort view that foreseeability  gives you intent. Epperson sees it as affirmative action for veterans. 

2.
Alienage, Nonmarital Children, Disability, Age, Poverty and Wealth, Sexual Orientation CB 604-625 

· Cleburne v. Cleburne Living Center: disabilities. We will not do strict scrutiny. 

· Romer v. Evans: homosexuality. Amendment 2 in Colorado constitution. Ct finds almost a per se equal protection violation. Kennedy still uses rational review, but in reality it sounds like rationality with a bite.
· 1.
Denial and “Dilution” of Voting Rights CB 638-651 

· E.
The “Fundamental Interests” Strand of Equal Protection Strict Scrutiny: notion of equal protection and implied equal rights. Should the degree of scrutiny also vary with the importance or fundamentality of the interest at stake. Inequities involving fundamental interests.  Sort of like substantive equal protection. So not only should scrutiny heighten when classification is suspect but also when the fundamental right or claim to liberty, even though not expressly mentioned in constitution, it is so fundamental in our society that it rises to the level of requiring  heightened scrutiny. Difference with substantive due process is that in the case of analysis under equal protection clause we figure out whether the state has already provided the right, it should be provided o an equal basis, even if there is no right given by a constitution. If a state choses to give the right, it should give it equally or have a compelling interest in the restriction. (check with her that Compelling is the right word here)

· To do the analysis of equal protection for a fundamental right we look at the premise that This right need not be provided at all, but once a state provides it, it should be provided to everyone on an equal basis. Two areas have been recognized: access to the courts and fundamental right to participate in the right to vote.

· There is no specification in the constitution as to requirements to vote, Left to states. 15 amendment rights to vote to blacks. But states could determine voter qualifications.19th amendment gives it to women. 24th amendment, poverty should not be an impediment.(failure to pay a tax could not be an impediment): but only for federal elections. 26th amendment: age. 21. So historically it has expanded. No independent right to vote in state elections. 

· Equal protection clause places limits on the states right to regulate voting. But for the longest time the court said that issues regarding voting were non-justiciable until Baker v. Carr and Reynolds v. Simms. When the ct says they are justiciable. Difference between vote denial and vote dilution. Most early cases focused on the denial (harper v Virginia board of elections: poll tax: affluence cannot be a standard.)

· HARPER V VIRGINIA BOARD OF ELECTIONS: 1965. poll tax for state elections. Supreme court says it violates equal protection b/c wealth has no relationship to voter qualifications. And the right to vote is too fundamental and needs to be protected, because it is a preservative of all rights. Wealth is a capricious and irrelevant factor. Ct immunizes against an attack from “the fourteenth amendment was never made for this” by saying that the 14th is not shackled to an era. Ct says that when fundamental rights or liberties are asserted under equal protection, classifications which might invade or restrain them must be closely scrutinized and carefully confined. They say that wealth is absolutely irrelevant even if the state claims that people who pay are more likely to be involved in the process, wealth is not related at all to interest. Harlan’s dissent is elitist: the wealthy are educated and more engaged and should be the ones voting anyway!!!

· HYPOS: homeless cannot register to vote b/c they have no address. How about a requirement of s state provided ID? how burdensome would it be? SCOTUS granted cert on some of these cases before the 2008 election.

· Kramer was not discussed: the case of people voting in school board elections if they have kids in school or property I the area. Ct strikes it down because not related to purpose of “being interested”. Over and under inclusive: people who may be very interested are not represented and people who are not interested are allowed to vote.

· Richardson v Ramirez: felons. Ct holds that states can take away the right to vote from convicted felons.  (about 5 million Americans that cannot vote under this). This is a vestige from the time after the civil war when legislatures tailored their laws to affect only blacks for crimes they tended to commit and not whites for crimes they tended to commit. 

· 1.
Denial and “Dilution” of Voting Rights CB 638-651 

· (CB 837-838; 846-851; 854, note 4 – 860)

· Dilution: city council has three reps. District A has five people who vote, dist. B has four people and dist. C has only one person, so if each dist. Gets one rep in city council, C’s vote has a disproportional effect on the election, about 5 times as much as dist. A.  Voters in the most populous districts have less influence than voters in less populous districts.

· Colegrove said it was not justiciable because it came as challenge under the guarantee of republican government and thus not justiciable. In carr, however, ct says yes, because it came under due process (?) con law 1.

· Reynolds v. Sims: Alabama was sparcely populated and the cities were more populated. Constitution of state required re-apportionment.  Districts in Ala. Went from 15,000 voters to 600 voters! So the vote of the 600 was worth wayyyy more than the 15,000.  Problem is that the minority has more power than majority. And it basically says that the key factor is where you live, which arguably is equally as ridiculous as the wealth requirement for the poll tax. There ‘s an illegitimate distinction based on where one lives. Equal means equal, you should have equal weight. They hold that seats on legislatures should be apportioned on a population basis. The predicate is that voting is a fundamental rights and under equal protection it is not equal if the weight is also not equal. Ct says that it should be strictly scrutinized. We need to have equipopulous districts because the legislation represents people not trees or land. So the seats on both houses have to be proportional to population in order that every vote count the same, approximately. Representation reinforcement: the doctrine that courts should help in certain cases where it will never happen through the political system, given the smaller proportionate power within certain districts, the urban areas had more people but less representation in the legislature so the self interest of the legislators from the less populated areas will never cede their power and will never re-apportion because it’s against their interest. Therefore the courts need to step in and help the majority get control again. This brings up again the issue of equal process versus equal results.
· Davis v. Bandemer: gerrymandering. Democrats were complaining that the apportionment plan even though equally proportionate to people, the districts were done in such way that because they had winner take all, there was always a majority of republicans and they took more seats than really represented the population who voted for them, b/c even if 49% were democratic votes, 100% of seats would go to Republicans. When you draw the lines because you control the legislature, you can do so by shoving all democrats in two districts and all republicans among other8 districts , then the democrats will only get 2 seats out of ten and reps will get 8 seats.  Ct says that P’s must show that there was INTENTIONAL discrimination against an identifiable political group AND an actual discriminatory effect on that group. Ct says that in effect, the intent is there because what else can there be when the redistricting is done by the legislature. However, because of the winner take all system, it doesn’t mean that all elections are going to protect everyone equally and there is no guarantee that there is a right an allocation of votes in proportion to the anticipated state-wide vote. Proportional representation is not guaranteed under the equal protection clause. The court also says that this is a political question again and they decline to go there. Also, they say that there is only one election given as evidence, so that’s not enough of a showing. They would have to show that the system is consistently degrading and consistently frustrating of the will of the voters. So this kind of showing is very difficult to prove. However, the slippery slope is a good argument because at what point do we get involved in the political question. Based on Davis, it seems like the threshold is pretty high and almost impossible to achieve.
· 2.
Access to Courts CB 657-661

· M.L.B. v. S.L.J.

In Griffin the ct said that because a person is indigent and cannot pay for a transcript, the court cannot discriminate based on that indigency so they must provide him the transcript because otherwise it would be denying him access to the courts. This is much like Harper where the ct fights a poll tax.  But after this, the court retreats and starts using rational basis review to wealth classifications.

· 3.
Refusals to Expand the Fundamental Interests Analysis to Food, Shelter, Education CB 661-673 (CB 870-884): there are some areas where the ct has refused to recognize that interests are fundamental or foundational to our democracy. Mostly these areas deal with economic inequalities. 

Dandrigde v. Williams: welfare. State has the right to allocate limited resources whatever way they can and cts should not get involved. Constitution does not empower cts to second guess state officials. 

Lindsey: no fundamental interest in housing and you can be evicted. Assuring a minimum level of housing is not in the constitution.

But what about education, especially after Brown?

· San Antonio Independent School Dist. V. Rodriguez: Attack on texas system of financing schools because the districts that had more tax base had better funding for schools.  So Mexican kids challenge law because they tax themselves at highest rate in state and can only get $300 per pupil, whereas Alamo school district taxes themselves at the minimum but still can get $500 per pupil. P’s say that education is foundational Because it allows you to vote smartly and use your first amendment rights to expression. Ct doesn’t buy it. You can still exercise all those rights even if stupidly. Nothing in the constitution neither explicit nor implicit guarantees that. Traditionally left for state legislature. No nexus between education and first amendment and voting rights. Ct says there is no evidence that this is an equal protection argument because there is no evidence that only the poorest people lived in that district since the poorest people actually live in industrial areas where high taxes are collected from companies. There is no evidence of an invidious discriminatory purpose. There is also no evidence that the quality of education depends on the funding. So system is upheld because there is not enough showing that the system is inviduosly discriminatory. Ct says that education is not a Fundamental interest protected by constitution and therefore it doesn’t have to engage in strict scrutiny but basically a rational basis review. Rodriguez says that there are other alternatives ways of achieving the funding.  But Ct says that you don’t have to look at all alternatives unless you’re undermining a fundamental interest and that’s not the case here. Suspect class. Ct says no, it’s not suspect because it is based on wealth and not suspect category, in fact the plaintiffs are from diverse backgrounds, etc. Not a class under Carolene products footnote four. The poor is not one of those classes. So no strict scrutiny. Since education is not constitutionally guaranteed, it is not a fundamental right or interest and it doesn’t trigger higher scrutiny.  They are not using wealth to deny students an education, it’s just a question of quality and the court also says that Texas is trying to expand its education not curtail it. the classification is not immutable and they’re not politically disenfranchised.   that Marshall’s dissent is very interesting because he mentions Brown as an example of education requiring a higher level of scrutiny, and also not all interests that the court has defended as fundamental have been protected by constitution. Like privacy and right to reproductive rights, right to decline medical services, etc. from con law I. He also says that education is a foundation for democracy because it allows you first amendment freedom of expression rights and also makes you a better voter.  He’s not advocating strict scrutiny but the court did intervene in a sort of ad hoc way in cases where the right at  stake is really important and interrelated to constitutional guarantees, like claighburn, romer, etc so they should do it here. But so far the law stands that we do not have a constitutional right to an education. 

· Plyler v. Doe: heightened scrutiny to hold that the exclusion of undocumented children altogether from the schools in Texas violated equal protection. Once this was challenged they decided to have them pay tuition.  Alienage requires strict scrutiny because it is highly suspect classification. Aliens are covered under 14th amendment. Two exceptions Classifications that are result of federal law (immigration) or that include right to self government (democratic process) (?). (ct has said that for equal protection we consider as aliens as those who legally crossed the border).  Ct says this is a violation. They point out that lax enforcement of immigration laws has created a shadow class of underclass, sort of “quasi suspect” which is not kosher for a nation that prides itself in equality under the law. Even though states may withhold benefits from illegal aliens it is not the same to do it to kids who have no control over their legal status. And even though education is not a legal right, it is important enough and it is related to other factors of citizenship and democracy, the same ones they denied in San Antonio. So it’s a quasi suspect class with a quasi- fundamental right. So some sort of heightened scrutiny should apply here. Education has a fundamental role in maintaining the fabric of society. It imposes a lifetime hardship on those who had no choice. TX says they are a burden on the economy and TX has the right to budget appropriately. Ct says they do not because the policy was not substantially related to financial burden, to controlling immigration and that also these kids are not taking their education and running away so conceivably they will benefit TX. Ct says that the reason for equal protection is to prevent governmental barriers that prevent advances on the basis of individual merit. 
Burger dissents b/c not suspect category and not fundamental right so rational review should be used.
· This case has been very circumscribed to only this case and only these facts and it does not expand or overrule San Antonio.
· II.
The Post-Civil War Amendments and Civil Rights Legislation: Constitutional Restraints on Private Conduct; 

· Congressional Power to Implement the Amendments

· A.
The Problem of State Action: Generally speaking 14th amendment only applies to state action or federal government or to the actions of government actors not private actors. But it does  not tell us what exactly is the government supposed to do or not do. 

Limitations on the power of Federal Government:

· Federalism Theory of limits: some things are reserved for the state and the state only not federal governments.

· Individual freedoms: limiting government conduct preserves individual freedom. So we’re back to Con Law I and the Verticality .

· Civil Rights Cases (1983)  Civil rights act of 1875 provides that blacks cannot be excluded from theaters, accommodations, facilities, right to buy or sell land, etc. Ct says it is unconstitutional. Section 5 of 14th amendment says congress has the power to enforce the 14th. Ct says that congress has exceeded that power by enforcing private conduct in this act. Section 1 says “no state shall” so that limits congress to enforcing as it pertains to the states not individual invasion of individual rights. This is the province of the state governments not federal government. Preserves a sphere of state legislation not federal legislations. So the ct makes a federalism argument. Problem is that it is the states that have discriminated in the past and supported black codes, etc. So they’re not about to pass common law remedies and statutory remedies for wrongful acts like that. Private wrong of an individual may be remedied by state law. But common law did not recognize any violation on the basis of race. So you cannot pass this under clause 5 of the 14th. Almost a 100 years later they do pass something like this under the commerce clause! 13 amendment applies to private action as well and congress has the right to enforce it. But the 13 just says that there is no slavery, and it says nothing that refusing to serve blacks is the same as creating slavery and is not related to it! Ct is evidently tired of dealing with the civil rights amendments. Justice Bradley says distinctions between private and state is that it is mere discrimination not state discriminator. Harlan dissents and says that  this has nothing to do with slavery is ridiculous. This is a badge of slavery and a recognition of the cultural reality of America and that slavery of the root of the discrimination based on the inferiority of blacks and it is very clearly because of race and therefore you kill the spirit of the 13th amendment. Also, he does say that there is state action or something akin to it. He says that arguably you have two strands of state action: regulation and licensing and second the public function. All these discriminators operate under state licenses and therefore there is a state action. Secondly, the functions are public functions b/c of their public character.
20th century: Analysis:

· Is it the government?

· Is the actor a government official?

· Is there a nominally private party who is depriving someone of a right?

· What’s private v. what’s public?  From the perspective of the two major strands: Exceptions to the state action rule of the 14th amendment. Even though the 14th disctinctly says NO STATE SHALL, the court has found two exceptions to that:
· Public function strand: nature of the activity. Actually engaging in an activity traditionally EXCLUSIVELY associated with a state?

· Nexus or entanglement strand: is this a situation where the government has encouraged or facilitated or in any way advanced this discriminatory conduct?

During the 40s, 50s, and 60’s the ct went out of its way to find these exceptions to state action doctrine. So almost everything was found to be state action. In the 70’s the ct did not. Civil rights were over and there were also civil rights statutes so the conduct was protected under the civol rights act of 1964. And there was a shift to the right in the court so they were reluctant to find entanglement. 

In Marsh v Alabama: woman passes out Jehova’s witnesses flyers in this town that was company owned. She is convicted criminally for trespass. She sues under first amendment grounds. But the town is privately owned. However, ct finds that town is engaging in a role that traditionally has been carried out by state government. Owning the town does not trump freedom of speech. Necessary pre-condition of freedom may be the government intruding in individual freedom and property rights. This is  a high watermark of public function analysis. But there were later cases where public shopping malls are not deemed to be public functions so the court does not extend that to them.  The white primary cases say that when a private entity runs elections for a town and the ct does see the public function Ask her. Current law: there is public function in those cases where the power was traditionally EXCLUSIVELY reserved to the states.  In Jackson utility could do whatever because providing electricity was not traditionally exclusively reserved to the states. So courts have gone to a less likely state of finding that there is a public function.

· Shelley v. Kraemer: 

· racially restrictive covenant that ran with the land saying that the property could not be sold to a black person. It created the right to injunctive relief. When a black family bought a house, the other neighbors sued for injunction. The agreement was between private parties. But unless they are enforced by the state courts they are in fact needing the government action to make it come through. So the court says that the agreement per se is not enough to see a violation of the 14th because it’s private and doesn’t require state action. BUT, unless there is voluntary compliance, if you do require the ct to enforce it, then it is throwing the considerable power of the government and the state behind a policy that is clearly racially discriminative and THAT violates the 14th amendment. So this is where you get the Entanglement or Nexus strand of state action. It gives the imprimatur of the state. Government authorizing, encouraging or facilitating discriminatory conduct. The potential problem here is that ALL contracts are enforceable only by making them legally binding which is a state action so pretty much all private actions can be seen as state actions because you need the courts to enforce them.  Cts are now less likely to find this.
· My argument and Becky’s: this effectively invalidate any private contract that is discriminatory because it is not legally enforceable, thus not legally binding and therefore no contract at all!
· Burton v. Wilmington Parking (1961): Eagle café inside the building of the parking Authority and they were there under permission and sharing profits with the parking authority, an agency of the state of Delaware. They refused service to Burton, who was black. He sues under 14th amendment equal protection discriminatory action. Ct says yes, he’s right because they are sharing profits, the state could control the lease agreements, the building was maintained by tax money, the flag is flown in the state, the building is for public uses so it performs essential government functions, land was bought by the city. So it is inextricably linked to the state and there is a mutual benefit, they are an actor, and so it is not only private action, but state actor. The ct finds much more than a lease relationship: public use AND Nexus. State is placing power and prestige behind this coffee shop, so it is state action. This is before the civil rights act, so ct is finding a way to regulate this. After the act passage, they were more reluctant to look for symbiotic relationship between state and private. Concurrence by Stewart says that there is state action by operation of Delaware law b/c law says that you are not required to serve people who would be offensive to others and by the  lower ct’s ruling that basically equates being black with being offensive! So he says you didn’t even hav to go down the 14th and could simply find state action by the fact that the ct equated  black with offensive and that’s discriminatory and a violation of the Delaware rule anyway. 
· Jackson v. Metropolitan Edison Co.( 1974); Key question is whether the degree of entanglement is indicative of state action. Rehnquist says that there is not enough entanglement because this was not a symbiotic relationship like in Burton. Rule: there must be a sufficiently close nexus between state and challenged action of the regulated entity so that the action of the latter may be fairly treated as that of the state itself. Just a regulatory scheme from a  state doesn’t mean that the state regulates every aspect of the company so we cannot find state action in everything the company  does.  Not enough entanglement. 
· B.
Congressional Power to Enforce Civil Rights Under §5 of the 14th Amendment: And whether congress can regulate private conduct to enforce the civil war reconstruction amendments. How far does Congress’ power go under them?  congress’ power to change our constitutional rights. Fiding power that goes counter to what the judiciary power has said they had.

· 13, 14th and 15th amendments all had provisions that allowed congress to enforce the amendments themselves.  Eventually it has been found that congress has also the power to interpret the constitution and to overrule the supreme Court by enacting statutes that say something different. Bigger questions about division of power horizontally and vertically as well. In these cases regarding voting rights, ct was very deferential to Congress.

· CB 697-698

· 1.
Congressional Protection of Voting Rights CB 707- 719

· (CB 946-962)

· South Carolina Katzenbach: challenge is to the coverage formula that suspends literacy requirements for certain regions (that had employed discriminatory practices) for five years and the restriction on implementing new standard or practice for voting. South Carolina challenges that section 5 of the voting rights act of 65 (the preclearance provision: they had to first clear any new standards with the federal government before implementing it). SC even challenges that congress had the power to implement the Act within the power given to Congress under any amendment. Ct says they do have the power to do so under the 15th amendment section 2. SC thinks that they can only forbid actual violations under the 15th and that the congress cannot fashion remedy to the violation since that is left to local courts, and that would be a pre-emption of the role of the local courts and that there should be a prior finding in a court that there was actually a violation and that has not happened. (In Lasitter, the ct held that the state could have a literacy test unless it was proven that it was discrimination but that the state could determine what requirements they wanted and reading was a rational thing to do by the state). The ct here says that congress has a rational basis to pass this law to remedy many years of racial discrimination and they did, under the 15th amendment have the right to pass remedial legislation.

· Katzenbach v. Morgan: this deals with section 4 e of the voting rights act. It says that no person who has finished 6th grade in Puerto Rico in a language other than English, can be denied the right to vote because of their inability to read or write English. New York challenges it because they had an English requirement to vote, supposedly because they wanted to encourage the learning of English. Congress wants to prevent the denial of the franchise and equal protection of the Puerto Rican community in NY because when their political power increases they will also be able to obtain better services, etc. Congress does this by section 5 of the 14th amendment: congress shall have the power to enforce equal protection of the laws, which in this case enhances political power of this group. NY says that congress does not have the right or power to do under section 5 of the 14th amendment because it is underinclusive (it still allows others who were not Puerto Rican to be disenfranchised) but court  says Williams v lee optical, you can do remedial by baby steps. NY says that congress has NO findings of violation by NY and they cannot pre-emptively prohibit the requirements of NY since there was no evidence that they perpetuated discrimination. BUT section 4e partially overturns Lassiter because Congress says that  you cannot deny vote based on literacy requirements. So question is whether congress can remedy only after a finding of violation or whether congress has an independent power to interpret constitution as they have done in section 4e of the voting rights act. Ct says that section 5 of the 14th is an affirmative grant of power to determine what is necessary to implement the 14th amendment and that’s what they are doing here. They have broad discretion on how they are going to do that and as long as they are rationally related the court will find it appropriate. Ct uses rational basis review. SO pursuant to section 5 of the 14th amendment they have the right to pass the voting rights act.
· III.
Freedom of Speech



· A.
Overview CB 741-748: Scholars think 1st amendment jurisprudence raises more questions than it answers. But there are three principle values that this part of the constitution is thought to advance:

· Pursuit of Truth: marketplace of ideas. Supresing opinions does not allow a society to reach the truth by having opposing ideas fighting each other to reach the truth. Allows for sifting, where the good stuff rises. The best test of truth is the power of an idea to get itself accepted in the market place of ideas. But in the short run people and interests can be damaged by exposure to other ideas and some ideas are more predominant because they are being espoused by powerful people, not because they are true.

· Essential to self government and democracy: this is the way we get information and make decisions about how to vote, what policies to support, etc. political speech is really at the core of the right and the most protected form of speech. It is the way in which we hold public officials  accountable by criticism of their performance. Prevents the abuse of power by ensuring you can be critical of those in power. Acts as safety valve for dissent, so it prevents riots and other more violent means of correcting course. Some commentators think political speech is the only thing protected (BoRK). 

· Individual freedom: autonomy. It has to do with human need to express your self and we value that individual need. It is self defining. Self fulfillment. Criticism is that it’s too broad because just because so mething fulfills you (sex, drugs, alcohol) it doesn’t mean that it should be protected.

· Various approaches to the protection of speech. There are limits to the protection. So what speech is protected: substance of speech. And what speech can be regulated by government. The amendment is explicit and absolute but the Ct has never taken the view that the protection is absolute. There are two roadmaps in which cts have regulated. 

· Balancing: Balance of weighing the protection of those values against the exercise of valid government powers and interests. The balancing takes into account that there are competing interests in society. Balancing tests are designed for  this.  Balancing tests are not easy to examine and it’s hard to see cts apply them. 

· Categorization. Bright line rules. Inside the box of what’s protected and outside the box of what we protect. Easier to administer. Another kind  of categorization deals with looking at the kind of speech: content based or content neutral. It ranks them in importance based on the kind of speech, more for political speech and less for other types.  Appealing is that it is easier to administer. Criticism is that you have entire areas of speech that don’t get any protection under the 1st amendment.

· 1- The first  set of cases deals with the question of WHY DOES THE GOVERNMENT REGULATE SPEECH.

· Areas of unprotected speech ( based on subject matter of speech: it represents an exception to the main rule that when you have a content based regulation it receives strict scrutiny. These are the exceptions to that rule dealing with content based) All of these categorizations are value judgments by the sup ct saying that certain types of speech outweigh others. Can we question those value judgments? How do we feel about how these categories are defined?

· Incitement

· Fighting words

· Libel

· Obscenity

· Child pornography

· Areas of speech that is not fully protected:

· Sexually explicated but not obscene

· 2- Second set is how does the government regulate speech and how do regulations affect the standard of review the court uses:

· Content based

· Content neutral

· 3- Government’s power to regulate speech in public forum.

· B.
Incitement; The Modern Incitement Test CB 753-768; 785-791

· When is speech something that advocates overthrowing government or inciting illegal activity.  There was very little jurisprudence because first amendment was not applied to states government until 1920’s. Most of it was federal stuff referring to prior restraints (licensing printers and publishers, etc). 

· This is an area where we weigh the government’s need to have  a stable government against freedom of expression. You want to be able to incite illegalities because maybe you want to challenge the law or change it and the only way to do it is to engage in the illegality. Government should be able to regulate activity that incites illegality  because you may end up in a very bad act occurring. But how do we draw the line and not infringe on civil disobedience having ti do with legitimate political means.  The court has never said that you can never engage in general advocacy of illegal activity. They just talk about incitement not being protected. The hard thing is to define incitement.

· Schenck: First test we get is in this case. It’s the clear and present danger. Espionage act that prohibited speech that would hinder the war effort, the production of materials, the draft, etc. 1919 great unrest. Revolution in Russia. Palmer raids roundup and massive deportation of aliens in the US without due process. He circulates leaflet that says draft is unconstitutional and said Don’t submit to intimidation, assert your rights. He was found guilty, appeals and SCOTUS establishes clear and present danger of harm: if the words will bring about the substantive evils that Congress has a right to prevent.  Ct looks at context and the war and Russian revolution. They also pretty much say that a person intends the consequences of his words and therefore he had the intention to get people to comit an illegality by avoiding the draft. So not every kind of speech is protected (fire in a crowded theater). Ct suggests that maybe government can have more restrictions of speech in war time. 

· Debbs case: you are good for more than  cannon fodder. He was a socialist. Conviction was upheld.

· Abrams v. United States:  also persecuted under espionage act. Leaflets tried to get the production of bullets to stop because they were being used against the working brethren in Russia.  The speech did not have to do with draft. But it is argued that it will tend to do that (tendency test) and they clearly say that you intend the consequences of your words. Holmes dissents  (probably under the influence of Hand) . Holmes says that the power is greater in time of war than in time of peace, and there must be a clear and imminent. And he says that the publication of a silly leaflet by an unknown man is not an immediate danger. Is this something that is likely to happen.  Holmes dissented in this based on contributing to market placew of ideas, no doubt influenced by Hand.

· Masses Publishing v. Patten: Post refused to mail a magazine b/c it was contrary to the war effort based on espionage act. But ct construes it more narrowly and they talk about DIRECT INCITEMENT to resistance of the law. The content was cartoons and text. Hand finds that the cartoon and text do not rise to the level of advising insubordination or mutiny. That the statute prohibits the counseling or advising others, not simply putting out there information that some may think it may incite others, blah, blah. It needs actual direct incitement. If the effect upon the hearers in only to counsel them to violate the law it is unconditionally illegal. But tendency alone doesn’t pass muster.

· Brandenburg v. Ohio (1969) State law that prevented advocacy or overthrow of government or other organizations, statute against Criminal syndicalism. KKK rally that was filmed. The words were hard to make out but there were some words regarding blacks being sent to Africa and Jews to Israel. No one else was there except KKK and reporters who filmed it. He is fined and sentenced to prison under the statute.  He says that some “revengeance” might be taken if courts and government continue to help blacks. The court in Whitney had  upheld that speech like that was not protected b/c they were adopting a reasonable approach and more deferential to legislatures (probably because there were wars and communist organizations). But here, the court does not follow Whitney, overrules it, and  decide that first amendment guarantees do not allow state to curtail speech that advocates only unless it also has the three elements: so there was advocacy, it is likely to cause imminent lawless action and , there is  intent to cause it. You may need to overprotect speech in order to ensure that when you have times of fear you’re not so readily sacrificing something so important.  The ct says the OHIO statute is unconstitutional on  its face and as applied because it punishes criminally everyone who might be assembling to advocate only not necessarily that there is a likelihood of happening or the intent that the harm occur. So there is an imminence part (how soon will it happen? In this case, it was a conditional statement. There is a likelihood element: how likely is it to occur. Not only a possibility, but likely. And there’s the intent part: was it the intent of the speaker to cause imminent illegality? The intent here seemed to be to threaten, not to cause violence. Modern test we use. Put this in outline as a test with elements. Brandeburg test is much more bright line than previous one.  Hypo:   what happens when you do have intent to incite violence, do so, and people don’t follow your incitement? Are you then not guilty under this test because illegal activity did not happen? No, because the likelihood element was never there as evidenced by the fact that there was no actual act of lawlessness.  When we talk about the word intent does it meant we know it will cause it or merely that we wish it to happen? 
· Hess v Indiana:anti-war demonstration where Hess says “we’re gonna take the fucking street later or again”. Again here the ct  finds that there is no immediacy, so it’s not imminent, so his words were not punishable because they had a “tendency to lead to violence”.
· NAACP v Clairborne: economic boycott in the south against white merchants in Miss county. He is urging blacks to engage in the boycott or be disciplined. Merchants sue for malicious intereference (tort) and they sue the NAACP because they were inciting this.  Ct again says that mere advocacy of the use of force or violence does not remove speech from protection of 1st amendment. Nothing from speech gve inference that it would be immediate, because the advocate’s appeals do not incite lawless action. Timeline is such that any act of violence would be too far removed.
· C.
Fighting Words and Hostile Audiences CB 791-800: looking at when a speaker’s words elicit a particular reaction from an audience such that we might want to restrict them.  The speaker is actually provoking a hostile or violent reaction from the audience against the speaker himself.  Cantwell v Connecticut: proselytizing jehova’s witness that was insulting catholic  church and the same goes for Chaplinsky.
(CB 1038-1039, Introduction only; 1043-1048)

· Chaplinsky: distributing leaflet that denounces all religion as rackets. He insults the marshall. He is arrested. He is convicted. Statute forbade addressing offensive or derisive words to someone else. Ct says free speech is not absolute and insulting epithets  are likely to provoke a person and therefore cause a breach of peace. Included in the non-protected speech are: libel, lewd and obscene, profane, inslting and fighting words. The court engages in balancing test to figure out whether the societal value of saying the words is higher that the state interest in maintaining peace. They seem to engage in the balancing test almost to determine that the fighting words are not protected.  So this is sort of state sponsored retaliation!  So it punishes the speaker for the audience’s breach of peace, basically the lack of control.
· Cohen v. California: jacket in the courthouse that says Fuck the Draft. He gets arrested.  He was wearing it to express his deeply held opinion about the draft. No one was engaging in violence or threat of violence, no noises, nothing that could disturb the peace and no one who was claiming to have been offended. Ct below affirms it b/c it was offensive conduct that would provoke others to violence. Supreme court reverses b/c the conviction rested solely on his exercise of freedom of speech and the state cannot ban words because they think they are “offensive” . In this case there was no insult face to face, directed at a specific person, so no fighting words, no reasonable person present could have thought that the words were directed at  them; So it narrows the Chaplinsky doctrine of fighting words. The court does admit that the state could restrict the how he expresses but not the What he expresses. One man’s vulgarity is another man’s lyric and that’s why the gov’t should not be engaging in making this decision. Taste is for individuals to decide. People at the court could have turned around and not seen it. Gov’t might seize on the censoring if words to  censure ideas as well.  Ct admits also states can restrict speech to protect others from hearing it ONLY by showing that there is a substantial privacy interest being invaded in an essentially intolerable manner. More expectation of privacy in courthouse than in private home. “undifferentiated fear or apprehension of disturbance is not enough to overcome right to freedom of expression”.

· Recap of incitement: For exam. 

· Imminence aspect:

· Likelihood

· Intent. 

· Recap for fighting words:

· Speaker is the one who could potentially be attacked as opposed to the others. Chaplinski: words whose very words incite a breach of peace. Cohen narrows it by saying they have to be directed at a specific person. 

· D.
Reputational Injury CB 805-817 (CB 1054-1062): another category of unprotected speech? Libel or injury to sensibility. Libel: non oral defamatory speech. In letter, in writing. False declaration. Historically, defamatory statements were not protected under 1st amendment because state had a higher interest in defending reputations. But the opposite side claims that it would have a chilling effect on speech and obstruct the marketplace of ideas flow. So tension between protecting reputations and free expression.

· Beauharnais: president of the White Circle League organized circulation of leaflet that implied that blacks were guilty of robberies, rapes, etc. If persuasion won’t convince you, the negro rapes, robberies etc. will convince you. The supreme court categorizes it as group libel and the speech is being challenged under Ill libel laws. Libel is unprotected speech and ct says that the state has always had an interest in protecting “ordered life” and this kind of thing can get out of hand. Some of these concerns are more appropriate for incitement than they are to libel but, they say that since libel is not protected, they don’t even have to go to the analysis of whether this is a clear and present danger.  But is it political speech more than  libel? What about Adam’s statement that if it is deemed libel, ct needs to go into factual determination of whether it is false or not and if the white group can present sociological data that supports their assertion and then they’re hosed! So the interesting thing here is the application of a libel law to a group of people. This has never been overturned but in Cohen the ct narrows this, Sullivan narrows it and others regarding hate speech also narrow this ruling to the point of almost disappearing. 

· New York Times v. Sullivan: Libel  of public officials (RULE OF LAW FROM THIS CASE: statement must be false and with knowledge of falsity or reckless disregard of truth in the publication). By some people is called the best and most important case ever decided on  1st amendment rights ever decided by the  sup. Ct.  Rose at the civil rights movement. The suit was an effort to suppress the civil rights movement by imposing a monetary damage on the movement. Basically determines that some libel is protected: negligent libel. Knowingly made libel or reckless disregard libel continues to be unprotected under Chaplinski. NY Times is about the publication of not so true facts about M.L.K and the police in the south (ie: whether he was arrested 4 or 7  times). Chief of police sues for defamation (mainly by implication since they really don’t mention him by name). Ct says you need clear and convincing evidence of malice, not preponderance. The committee to defend MLK placed an ad in NY times and talks about a reign of terror against blacks in the south. The Alabama police commissioner sues on defamation and wins half a million dollars. Some of the statements were not true. However, ct says that even if some statements are not true, Alabama’s libel law is unconstitutional because there were such steep civil costs under the law that it would be worse than a criminal punishment and it will have a chilling effect on speech. And the point of the constitution is  a response to a tyrannical form of government and it is precisely that kind of speech that criticizes the government that is protected by the first amendment. So, the AL law is unconstitutionally defective b/c of its failure to provide the safeguards for freedom pf speech required by the 1st amendment in a libel action brought by a public official against critics of his official conduct. So not all libel is unprotected. Test: for public official to recover for libel, statement must be false and there has to be actual malice (for exam). Actual malice: knowledge of falsity or reckless disregard for determining whether or not the speech was false. The burden is on the plaintiff to prove actual malice or reckless disregard for the truth. Not a test that imposes a duty to check accuracy of speech.  Subjective test, not objective tests: it focuses on the actual defendant, not on a reasonable person.  In reality the cts have not yet been able to make a distinction between public officials and government officials. This test has been criticized for not giving enough protection to media and others who say it gives too much protection for media. Reality is that it’s very difficult to prove the actual malice. So for those in public office it has proven hard because you will be exposed to all sorts of libelous statements against you and can’t do anything about it. It goes with the territory of being a public figure.  Gossip: during gore v bush: there was an affair between Kathleen Harris and Jeb Bush and it was checked and rechecked but they decided not to print it.  Either Time or Newsweek knew about it. CT says “some libelous statements are necessarily protected to give the truth breathing space” 

· Extension of NY to other settings: ct has considered 3 variables: identity of Plaintiff (public Official, private figure, public figure); the identity of defendant (media or non media); nature of the issue discussed ( public or private concern). In Gertz the ct says calculated libel, knowing or made wih disregard  to the truth, is not protected. IN Curtis publishing the rule of Sullivan is expanded to include public figures cases.

· Rosenbloom: private individuals also if the activity is of public or general interest. But in gertz the ct says that states can penalize libel against private actors short of no-fault liability. So you still have to prove something more than nothing but maybe less than actual malice or reckless disregard

· E.
Hate Speech CB 824-842: hot area of the law. SCOTUS has not yet ruled on hate speech code of universities. Regulation has to be content neutral.  Skokie cases: Nazis want to have a march with uniforms and swastikas. The case took years and finally the Supreme court says Skokie cannot legally ban the Nazis from the march, because as unpalatable as Nazis are they are banning a free flow of ideas by banning that side. The Nazis end up not marching anyway, they just wanted to make a point.

· Why not protect hate speech? We need to diminish violence and things that go against the ordering of society. It doesn’t have social value so why should we protect it and we have other values that may trump free speech in this case, like equality. But how do we write a statute that is not unconstitutional and 

· R.A.V. v. City of St. Paul: ordinance that prohibits burning a cross or swastika in a way that is likely to endanger raising alarm, anger or resentment of others on basis of race, color, creed, religion or gender. Minnesota says that this ordinance is all about fighting words. Ct decided that the government may proscribe libel but not only libel that affects only government and is content-based. So even in the category of unprotected speech, you cannot regulate if content based.  Teens assemble a cross and burn it in front of black family yard. D’s claim 1st amendment b/c it was overly broad and content based. Ct says fighting words are still not protected.  However,  ct says that this is impermissibly  content based. So even in that unprotected category, the state cannot regulate based on content! We want to make sure that even in cases of unprotected speech the government cannot regulate ideas. Significant departure from previous decisions that said that if it was not protected, the government can regulate it but not if content based. Exceptions to content based not being able to be proscribed: Ct says virulence exceptions (if the proscribed category is being proscribed because it consists entirely of the kind of  thing why the category is being proscribed in the first place, you can do it: federal government can criminalize threats of violence against president of US, and secondary effects: there may be a  law directed at conduct and the speech is affected by it as well, so the ct would allow these ones. Sexual harassment laws may have effect on speech and ct will allow it anyway because we want to control the conduct, so speech would be sort a collateral damage) Statute is fairly narrow and focuses only on some fighting words and ct strikes it down! But in previous cases we saw that if the prohibition is  broader it may also be struck down!  Blackmun responds to Scalia by saying that Scalia is stepping in to prevent political correctness and that’s what’s motivating him. Blackmun says that there are instances in which a city doesn’t have to prevent  all fighting words just some. 

· Virginia v. Black: True threat as unprotected speech. Statute prohibits cross burning with intent to intimidate. Statute also says that any such burning of the cross is prima facie evidence of  the intent to intimidate and the jury was instructed that way. Ct says you can have such a statute but NOT have the cross burning as a prima facie evidence of the intent to intimidate. So, court says that true threats  are no protected categories. True Threat:
· Directed to a person or group of persons

· Intent of placing the victim in fear of bodily harm. 

· But intent needs to be proven  separately, not as prima facie by the very burning.

· However, Thomas says that this is so vile that is conduct not just speech and thus not protected by first amendment, so you should be able to criminalize this conduct. The problem is that you need to prove in every case that the intent was to threaten. So how about RAV since this statute only bans the burning of crosses? It affects both sides equally? Souter dissent says that the statute is content based. 

· So to wrap up , we know that intimidation is  not protected category of speech but you need to show specific intent to intimidate as well as the intimidation itself which is Directed to a person or group of persons and Intent of placing the victim in fear of bodily harm. 

· F.
Sexually Explicit Expression CB 842-860; 866-872; 875-903

· Not in the minds of the framers and only shows up later when people decided that they wanted to stem expression of sexually explicit material. First question: should obscenity be a category of unprotected speech? Some people think it’s one more idea and government cannot ban that. Another question, if there’s a moral consideration for regulation of obscenity, is that enough? In Lawrence, the ct says that morality is not enough to criminalize conduct. So is it enough to criminalize speech? 

· 1.
Obscenity (CB 1102-1114)

· Arguments for having obscenity as an unprotected category: (4 major)

· it is without social value (Roth opinion which concluded it was outside the scope of the first amendment and therefore unprotected) (but then, who decides what value is? Desperate Wives has no social value)

· It causes anti-social behavior, particularly violence against women. (Paris adult theater case).

· It undermines social values. Good literature enriches society and bad literature debases society. It influences both ways. So a community should be able to regulate it. Kinglsley pictures (lady Chatterley’s lover movie) being suppressed because it said that under some circumstances infidelity is ok. Ct strikes down the regulation saying we cannot regulate this one because it present this idea that sometimes it is ok to engage in infidelity. 

· It’s conduct not  speech therefore it should not be protected. 

· But what is it the first amendment is supposed to protect? We know that obscenity is an unprotected category. The crux of the issue is how do we define obscenity. Roth defines it as that which deals with sex and appeals to the prurient interest: the average person, applying contemporary community standards the dominant theme of the material taken as a whole appeals to prurient interest.

· Ct in Chaplinsky said obscenity had no value so was unprotected, then they added child pornography. But if speech is sexually explicit and not obscene or child pornography then it’s protected.

· Miller v California case: New modern test. Three part test. Did not overrule Roth but sort of explains it. Obscenity is not protected. Three part test: 1- whether the average person, applying contemporary community (not national) standards would find that the work, taken as whole, appeals to prurient interest (Roth),2-  whether the work depicts or describes in a patently offensive way,. Sexual conduct, specifically defined by the applicable state law, and 3- whether the work taken as a whole, lacks serious literary, artistic, political or scientific value. So, even though obscenity is not protected, in order to determine whether something is obscene you use this test and it’s a community standard not national standard, and it’s contemporary standards, not fixed. HYPO of what happens with internet messages. Sounds like she could do this in a test! Does this mean that the 1st amendment  is different depending on where you live? So this community standard gives very little predictability to the law and can have a chilling effect because you may not open a magazine at all if you think you will be sued someplace. 

· IN another case the define prurient as shameful and morbid interest in sex.

· In Jenkins v GA: ct limits the notion of community standards. This Carnal Knowledge movie with Jack Nicholson was mainstream and tehre’s a limit to what the gove’mt can determine as obscene and this was not obscene. Just because there is some sexuality makes it obscene.

· In Pope: it’s whether a reasonable person across the board would deem it obscene, not an ordinary member of any given community. So how is this not against the local community standard?

· In Smith: Literary, artistic, political or scientific value cannot be judged by local community values.

· 2.
Pornography as Subordination of Women (CB 1120-1126)American Booksellers Association v. Hudnut. 1986): They started to use the word pornography as the sexually explicit exploitation of women, so not the same deifinition as obscenity. They wanted to bypass the miller test. Ct says, no, this ordinance is not constitutional because it’s too overbroad and regulates based on content. Impermissible viewpoint discrimination. It allows sexually explicit material if it’s not exploitative of woman, but if it it’s exploitative or shows women being treated in the “unapproved way” then it’s not legal. So it penalizes a viewpoint or perspective. It establishes an approved view of women. It outlaws types of speech that would not be outlawed under Miller, because it does not have any requirements that the material appeal to prurient interest and that it have no literary, artistic, value. In this case statute is saying that pornography has a Bad value! And ct says that even if Nazis and KKK had a bad value, we cannot, in this society so shut down free speech because it does not agree with our point of view. 

· 3.
Indecency:  Sexually Explicit Non-Obscene Expression: up until now we’ve been studying UNPROTECTED CATegories, but now we’re entering speech that is protected but not as much b.c it has a low value so we will allow gov;t to place some regulations in this speech. One area is where we have free over the air media. Pacifica case is still the case to look at. There’s been a lack of protection to broadcast media but more protection to internet.

· FCC v. Pacifica: man is driving in NY and listening to a small radio station. Program is being broadcast with George Carlin monologue and the kid hears the offensive monologue. There were warnings given about the language. Ct upholds the sanction on the radio station for broadcasting this. The ct differentiates this case from Cohen because this is more invasive of your privacy in a car or a home because it’s radio. Cohen requires you to be literate this did not. Cohen was a political speech this was not. So if this is protected why regulate it? This is protected but low value so it can be regulated. This has some social value in the sense that it invites a debate about why certain words are forbidden on TV. Ct suggests that you should be allowed to regulate hours in which this kind of thing can be broadcast. It’s not patently offensive by contemporary standards or showing sexually explicit or excretory matter, so it was not deemed obscenity. Epperson played the Carlin monologue and the Sarah Jones rap played recently in Portland. So indecency is protected speech with the exception of when it’s  transmitted by free over the air broadcast b/c traditionally radio and TV speech has not  received many protections and it’s invasive.

· Sable case: indecent language over telephone (dial-a-porn case) court declared law forbidding it is unconstitutional b/c you have to take an affirmative action and is not that invasive. Therefore it is protected speech.

· Cable TV: Denver v FCC: ct allows some prospective prohibitions on the restrictions of material. But the ct seems to be all over the map on this.

· Reno v. ACLU: federal law Communications decency act. Illegal to send or display any indecent material that would be available to a minor. Statute is very long. Ct declares that it is unconstitutional b/c ct distinguishes it from Pacifica since you also have to take an added step to get to the material, so it’s not as intrusive, it’s way more broad than Pacific b/c Pacifica was trying to restrict to certain hours the speech.  “The CDA is a content-based blanket restriction on speech, and as such, cannot be properly analyzed as a form of time, place and manner regulation”. Ct seems to be engaging in a heightened scrutiny of the law b/c they talk about less restrictive alternatives.

· Ashcroft v. ACLU: 2002. Ct upholds preliminary injuction against a law (COPA) so the ct strikes it down because there are less restrictive alternatives that can be used.  Suggestion that if you use some sort of filtering it’s a better way than the restrictive legislation. On remand it was not upheld. 

· Oct. 30th 2007 ct heard arguments regarding constitutionality of 2003 law called protect law. 

· So we have unprotected:

· Incitement: 

· Fighting words: directed to a person likely to elicit response

· Libel: Sullivan narrowing of the ct finds to be protected: false and done with actual malice: knew or deliberately disregardided trth

· Hate speech: virginia

· Obscenity: Miller test: prurity, community standards and works that conveys sex and lacks redeeming social value Nationally

· Indecent speech: protected but less protected.

· And then the ones under RAV saying that if it is content based unless two exceptions: virulence or secondary effects.

· So the court uses a methodology to draw the lines but it’s not a neat area of jurisprudence. Ct uses content based or non content based. Looking at free speech cases ct uses methods to analyze:

· Is it regulation vague or over broad? 

· Vagueness is it a law that restricts speech in a way that a reasonbale person cannot tell what is prohibited or what is permitted. That’s the general standard for vagueness.  Gentile v. Nevada.

· Overbroad: is it regulating more speech than necessary to accomplish the necessary.

· Is it content based (strict scrutiny) or contact neutral (intermediate scrutiny)?But you have a different standard for these cases than we have for 14th amendment analysis. You will have more laws upheld in this context than you do under the same scrutiny level in the 14th amendment  context. Presumptively invalid as in 14th amendment. 

· Does it regulate conduct that communicates or symbolic content ? 

· As far as the content based or content neutral regulations, to be neutral they apply regarding the content. So whenever you restrict what someone can speak about that’s a content -based. Content neutral: no demonstrations in Golden Gate park. Content based: Either subject matter or view point based. no demonstrations in GGP about the war in Iraq. View point based: no demonstration in GGP that is against the war in iraq or that is pro-war in iraq. These are seen under even more strict scrutiny. 

· Restrictions on public places are not usually upheld as much as restrictions based on time and manner. 

· Sometimes when you have a content neutral regulation you look at reasons behind legislation or legislative history to see if you can uphold based on intermediate standard, such as the case where they talk about the distributing of political leaflets around polling places and the court upheld it.

· Boos v, Barry: no demonstrations around 500 feet of an embassy that could bring odious hate or public disrepute to a foreign country. Ct held this was core political speech and it’s content based. Argument that this is viewpoint based because if you’re in favor of a government, you would not be running afoul of law. However, ct finds that it is content based, actually  because it is not barring a particular viewpoint. You could be demonstrating for communism in front of Spain’s embassy and run afoul of the law.  Yet they use a strict scrutiny rule. Ct decides it’s core political speech and strike it down. Policy not sufficiently narrowly tailored. Is it serving a compelling gov’t interest? Yes, but it’s not sufficiently narrowly tailored. 

· Hypo: UC Berkeley regulation against disparaging speech based on sexual orientation. That would be not only content based but view-point based. 

· Symbolic Conduct: when you engage in a conduct that is so clear it communicates a message, like flag burning. 

· O’brien: he stood on steps of Supreme court  and burns his draft card as a protest. The CIA gives him protection from the crowd and then  takes him away and arrests him. P. 947. US says substantial and important interests on why you should not destroy the card> record keeping, information, enhancing mobilization, etc. The ct employs those factors as a way to determine whether there is substantial interest of the go’vt in this. So when dealing with Symbolic conduct, the gov’t can still regulate:  TEST!

· 1- Is it substantial interest

· 2- Is it within power of government to regulate this way. Usually this is not the contested part. 

· 3- Is it unrelated to the suppression of free speech; This is usually where it becomes contentious.

· 4- Is the restriction in symbolic conduct no greater than needed to allow for the interest. So is it reasonable

· We will allow it if the gov’t is not going overboard. So something like an intermediate scrutiny.

· So, if it is related to the suppression of free speech, it triggers strict scrutiny and they view it as content based. Some part of this requires you to make determination as to what the government purpose was in enacting this legislation, what was the motive and it is a crucial part of the test.  So just like in 14th amendment jurisprudence. This case sets out test. How is it applied?

· There have been several cases about flag burning and sewing flags to seat of pants. Ct has usually struck down laws that punish desecrating flag. When guy put peace symbol on both sides of flag. Ct says it is expressive speech and govt’ clearly wanted to stop the kind of speech so they strike it down.

· Texas v. Johnson 1989: Guy at Republican convention saying American the White, red and blue we spit on you and then burns the flag. He’s prosecuted and ct says that it is unconstitutional. They apply the O’brien test. They say burning of flag is an expressive element. Just b/c something offends a crowd doesn’t mean it will bring violence. It is also not fighting words as in Chaplinsky. But is it ok to burn a flag. Since you’re allowed to burn it patriotically to dispose of it, why should you not be allowed to burn it in dissent? So it is a content based law and triggers strict scrutiny. And chances are that it was likely passed to regulate conduct. The dissenters claim it is conduct and not expression so you can regulate it. Stevens, of all people!

· But the majority held it was conduct that was clearly expressive and therefore protected. And the regulation is about prohibiting dissent and therefore it will not stand. If it is content based, ct will examine under strict scrutiny.

· Nude dancing: Application of whether a states interest in regulation of conduct is higher than free speech. So clearly is conduct. But is it protected conduct that is expressive and therefore requires 1st amendment protection.  Barnes v. Glen Theater: public indecency statute required dancers to wear G-strings and pasties. Holding is that gov’t may ban completely nude dancing. Plurality opinion again. Renhquist says it is conduct and somewhat symbolic in nature, but it is barely within the perimeter of the 1st amendment protection. They apply O’Brian test. Is it under constitutional power of state to regulate? Yes, historically they have. Is there an interest? Yes, they can protect morality and order and historically have done it. It was content neutral and did not want to suppress free speech. Was it no greater than essential to the interest? Ct finds that it was ok. Adam’s comment about the fact that the king was the head of both government and church and therefore that’s where the authority came from to legislate morality and whether it has any place in a society like ours. Interesting that in Lawrence v Texas the ct decides that you cannot legislate morality. 

· City of Eerie v. PAP’s AM case: Scalia and Thomas say it’s conduct and thus first amendment should not apply. There’s also an argument about secondary effects analysis. The nude dancing brings drinking and more criminality, etc. and that falls under the government interest part of the O’Brien test that O’connor applies. Souter says you need some sort of empirical argument that this kind of nude dancing leads to the evils you claim. So some sort of regulation is allowed.

· G.
Content-Based v. Content-Neutral Regulations CB 936-970

· (CB 1192-1221)

· H.
Government’s Power to Limit Speech in Public Forums and Other Governmental Property CB 992-1004 (CB 1221-1227; 1248-1262)

· Public forums are those where constitutional right of access is stronger and government’s interest are at the lowest, generally speaking streets and parks. They cannot regulate speech in these places unless it can pass strict scrutiny. Sometimes we have allowed time, place and manner restrictions that substantially enhance a government interest.  So it would be a content-neutral regulation. Subject to a lower level of scrutiny than  strict.

· Clark V Community for creative non-violence. Park allowed sleeping overnight on a designated campgrounds. They chose to talk about the plight of the homeless by setting up a camp on the park right in front of the white house. But is sleeping an expressive conduct? Even if it were, the park system may have a significant interest in regulating this kind of thing.  Since they do let you sleep there. We have two ways in which we can uphold these laws: O”brian test and secondly by applying the time, place and manner test. O’brien if we consider it expressive. Can be forbidden or regulated if its narrowly drawn for the interest. It’s not about suppressing free speech but about regulating the campgrounds. Content neutral regulation. Even the dissent says that yes, it is expressive conduct and therefore protected and these areas have served as sites for the protest but it is subject to time, manner , place but here it was not narrowly tailored? Read it.

· Ward v. Rock against Racism: Regulation says you need to use the city’s music system to play their songs. Is song speech? Yes, but it can be regulated by time, manner , place regulation. It applies to Neutral regulations. Content neutral, must not burden a substantially more speech than necessary to serve a substantial government interest. Intermediate level of scrutiny? Open ample alternatives for communication must be open. So again, not content based b/c it applies to all concerts. Only limits the volume of the music. Ct says it’s ok. Dissent did not like that least restrictive alternative was not required. 

· Cases regarding abortion protests:

· Hill v. Colorado: Colorado law that prohibited approaching within 8 feet of a person (patient) to educate, handing a leaflet, etc, without that person’s consent. Ct says it’s constitutional b/c it’s a restriction of time, place or manner and under strict  scrutiny it is not content based (pro-choicers could be banned as well) and under strict scrutiny the state has interests in privacy and access and it is narrowly tailored to state interests b/c it addresses not the content but the circumstances of delivery. Scalia dissents because if a state has an interest in protecting people from unwelcome communications the first amendment is dead. Not narrowly tailored by Versace but by Omar the tent maker. 

· This case is interesting because it requires pre-clearance by listener which goes against Cohen. Apparently the fact that it occurs within the curtilage of a health facility gives you the exception. 

· So content based: subject to strict scrutiny. Time, manner, place restrictions, as long as not content based, are under intermediate scrutiny.

· Tests: O’Brien and time, manner, place tests: Both intermediate scrutiny.

· So, for regulating symbolic conduct you use the  O’brien test: if conduct may constitutionally be regulated and is narrowly drawn to further a SUBSTANTIAL government interest (So, intermediate scrutiny) AND the interest is unrelated to the suppression of free speech (in which case it goes immediately under strict scrutiny). So this is a more deferential test than the following. 

· And for regulating just speech in public areas (including broadcast, I suppose) you can use time, place and manner restrictions:  justified without reference to the content of the speech (so not content based)  and  narrowly tailored to serve a significant government interest (again intermediate scrutiny) AND they leave open ample alternative channels for communication of the information. Can be used to evaluate injunctions in a more strict manner because injunctions carry more risks than statutes. So is it content neutral, is there a substantial government interest?, does it burden substantially more speech than necessary? Can government regulate it? Are there other channels of communication available?

· The Religion Clauses CB 1246- 1311 (CB 1503-1568)

· But what constitutes religion. Cts look to the sincerity of the belief of the individual. But also consistency so you have to be against all wars. 

· B.
Free Exercise of Religion: individual autonomy. You should feel free to believe and practice what you believe. Although, free belief is fully protected but conduct is less protected. Freedom to act is not absolute. If you believe in human sacrifices or bigamism or polygamy society does not have to allow you to do that.

· C.
The Establishment Clause: it may not favor religion, it may not subsidize religion. May not create a religion and compel anyone to participate in it or discriminate against anyone who does not. Cannot affirmatively create a religion.

intentionally discriminate against religion:

· Facially discriminating:

· Torasco: MD requirement that all office holders declare that they believe in God.

· MC Daniel: disqualified members of clergy from being legislators or delegates to convention. Both discriminate FACIALLY on the basis of religion so they burden the free exercise clause. 

· identifying anti-religious purpose in neutral sounding laws.
· Church of Lukumi Babalu Aye v. City of Hialeah: belief that is a hybrid between African beliefs and Catholicism and they believe that Gods  or Saints called orishas will be nurtured or benefited by animal sacrifices so the individual can achieve his destiny in life by obtaining his energy from the Orishas. So animal sacrifices are an integral part of the practice at every big life event. They wanted to open this church in Hialeah and regulations were passed that even though did not mention the church at all, they regulated the killing of animals in ways that included the Santeria ways but exempted the kosher ways so Jewish could still be protected.  There are four different ordinances:  87.40 incorporates animal cruelty statute punishing anyone who unnecessarily kills any animal For religious purposes is considered unnecessary. 87.52 unless for food consumption or eradication of insects, euthanasia, etc. (so hunting and kosher killings are ok. Health, safety and moral of the community rationale). 87.71 unlawful to sacrifice any animals within the city of Hialeah.87.72 defines slaughter. The ct begins by asking whether ordinances are facially discriminatory or facially neutral. So we get the idea that it is going to engage into some level of deeper review than just deferential. It is facially neutral. So they need to delve into purpose or motivation. Church says it is facially discriminatory because it mentions sacrifice and ritual which are clearly related to religion. Cts says those words now don’t have a strictly religious meaning so the laws are not facially discriminatory. So the ct looks at purpose or motivation and they mention the records from city council where they noted severe hostility during the proceedings regarding this. The free exercise law protects against government hostility whether it’s masked or open. So it’s sort of like Arlington Heights and Washington v. Davis where the ct tries to smoke out a discriminatory purpose. The ct looks at factors (Arlington Heights factors) and circumstances surrounding the passage of a provision: historical background, sequence of events leading to the challenged decision, departures from normal procedure, legislative or administrative history as to how the law was passed. They look at exemptions within the law: exemptions for slaughterhouses, kosher slaughter. So ct finds that there was a purpose and therefore they need to see under strict scrutiny whether there was a compelling government interest and they don’t find it here bc even if there were one, the regulation is overly broad and under inclusive as well. Highest level of review and strict scrutiny for laws facially neutral but discriminatory by religious in its effect and purpose. Ct here finds that there is no narrow tailoring to fit the alleged government interest.

· Locke v. Davey: 2004. Promise Scholarship program set up by the state of Washington to assist academically promising students to go to college but it excepted students who wanted to go study devotional theology. Ct finds no violation of the free exercise. P contends that it is not facially neutral with respect to religion. Difference with Lukumi is that in this case it is not a criminal act to engage in religious activity. Ct says that this kind of training can only serve to train a minister and that would be a violation. It also says it is not hostility against religion. The program allows students to go to pervasively religious schools  and they can take devotional theology courses, just not major in it. So there’s no animus.  Since there is no animus, there’s no presumption of it being constitutionally suspect and therefore we assume that the state’s substantial interest in not funding trumps the relatively minor burden to students. So intermediate scrutiny seems to have been applied. Scalia dissents on the grounds that WA has set up a benefit and it’s conditioned only academic performance, income and attendance at an accredited school and the only exception is a solitary course for exclusion: theology. Thomas also dissents based on the fact that you study theology doesn’t implicate religious devotion or faith. 

· Neutral laws of general applicability adversely affecting religion: not generated by religion but that do burden particular religious exercise. 

· Reynolds. 1878. Bigamy for Mormons. No can do. Even if religious duty, b/c then if you believed that killing people is ok, you could be exempted from the law of general applicability. And , your belief is absolutely protected, but not so your actions.

· Cantwell v, Connecticut: 1940. Conduct is somewhat protected.

· Braunfeld v. Brown: Sunday closing law challenged by orthodox jew that says he will go bankrupt b/c his Sabbath is Saturday and the state is forcing him to close on Sunday as well. 

· Sherbert v. Verner: 1963. Two years after Braunfeld. She gets fired b/c she cannot work on Saturdays and cannot get another employment and is not eligible for unemployment b/c she refused to accept suitable work for good cause. Her belief is that she cannot work on Saturday. Her claim is that this law is  forcing her to make a choice between her beliefs and her needs for work and that choice substantially burdens her exercise of her faith. Ct looks at the law under strict scrutiny. Ct says that even if law is neutral and was not implemented with discriminatory intent, if it substantially infringes on religious freedom of exercise the state must prove a compelling government interest and be narrowly tailored to that interest. This case sets the test until Smith: Strict scrutiny for facially neutral that do burden religious freedom.  Hard to reconcile Braunfeld and this. After this the ct almost never find anything they strike down under this. So it’s strict scrutiny only in name. 
· Between Scherbert and Smith:

· Two types of cases: 

· unemployment compensation: Thomas and the munitions case. Ct strikes down the law denying unemployment compensation b/c he voluntarily left his employment under religious beliefs against war. 

· Compulsory education laws: Yoder, an Amish, is fined and imprisoned for not allowing his daughter to go to high school. His claim is that under their religion they will only send them until 8th grade so they can read their bible and function in society, but after that it is dangerous to their way of life. Ct says that it is unconstitutional b/c under strict scrutiny it severely impairs their religious beliefs and free exercise and the state’s interest is minimal b/c the other two years are not that important, will not make that much difference and the state’s interest in raising good citizens is already being done by the Amish who are good citizens. Ct says this accommodation can hardly be characterized as active involvement. 
So after Scherbert, the ct seems to only apply strict scrutiny only when another fundamental right is at stake: educating your kids, or when employment benefits are at stake. We cannot deny them benefits  because of their religious beliefs. But, beyond this, we don’t see any law being struck down on this grounds.

· Employment Division, Dept. of Human Resources v. Smith: denied unemployment benefits to the two native Americans that ate peyote as part of their beliefs in the native American church. But the laws of Oregon said it was criminal to ingest this substance b/c controlled substance and there was no exemption for religious use as in the other half of states AND federal gov’t. Ct says that your religious beliefs cannot allow you to be a law onto yourself and conduct can be regulated under certain circumstances and this is a law of general applicability. They differentiate it from Hialeah because it is aimed generally at all population not just members of the Native Americans. And they differentiate Sherbert b/c in Sherbert the law did not criminalize the conduct. Scalia’s whole case seems to hinge on this. Scalia’s footnote says that when a law is facially neutral with discriminatory effect in EP or freedom of speech,  you do not subject the law to strict scrutiny or compelling interest by itself (WA v Davis, citizen publishing). So he goes to the new standard of discarding the Sherbert test and just using rational basis review unless there is a case where there is a hybrid claim (along with some other claim) OR claims involving individualized government assessment b/c that gives an opportunity for discrimination and prejudice. He claims we should leave it to the political process and even though that subjects minorities to a disadvantage, it’s preferable to having courts determine what practices are core practices in a religion. O’Connor in her dissent addresses this and says that she agrees with the judgment b/c she finds a compelling state interest, but she disagrees with him on the analysis b/c first amendment was precisely designed to protect those minorities, the ct has never said you need a hybrid reason.  For outline: Smith changes free exercise jurisprudence by establishing a new level of review: rational basis review unless you have a hybrid like a substantive due process claim or a freedom of speech claim or when you have an individualized assessment of a case, then you use strict scrutiny.  

Regarding Scalia’s argument regarding using the polityical process to address this, there is a Carolene products argument that this is a minority who will never garner political force.

After Smith, Congress passed RFRA to restore the strict scrutiny  to all cases regarding religious freedom. IN city of Boerne v. Flores, the ct holds that congress had exceeded its power under section 5 of the 14th b/c it was not congruent and proportional no sufficient congruence between means and ends (neutral laws do not significantly burden religious exercise all the time) and not proportional, it was too much to change the level of review as a remedy, too much of a change.  Congress exceeded its power under section 5 of the 14th by creating a cause of action against a state.

O’connor agrees with the judgment but disagrees with changing the level of review. She’d go to strict scrutiny and still find it passable in this case. Blackmun dissents b/c they have not proven that there is a problem with peyote, not harming anyone and the church itself is critical of non-religious use of peyote. 

· in centro espiritista beneficiente uniao do vegetal: huasca case where huasca contains a substance that is a controlled substance and it was intercepted by customs and they challenge the law because they used it in ceremonial rituals. Ct  under Roberts upholds it. So RFRA is not invalidated under Smith as far as the federal government goes. 

· Establishment Clause:

We should not have a government that engages in promoting religion. But what exactly does it mean. Does it shield religion from state imposed orthodoxy? Does it keep religion out of the political process? Does it only protect us from one religion being preferred over the other? It prevents this and also an establishment of a religion, that’s agreed on.

· Lemon test: (lemon v Kurtzman, 1971): To pass muster, under establishment clause a law:

· 1- Statute must have a secular legislative purpose.

· 2- its principal or primary effect must be one that neither advances nor inhibits religion (“Excessively religious effect” as per Epperson).

· 3- Must  not foster excessive government entanglement with religion.

· So look for endorsement, acknowledgement and coercion. If you find endorsement and/or coercion, then you may be in violation.

· Released Time from Public Schools:
· Mc. Collum 1948: Struck time out for religious instruction at the school premises. Not because it was coercive, but because it was taking place at school premises. Invaluable aid b/c they are using buildings and they are providing pupils for their religious classes through the use of the state’s compulsory public school machinery.
· Zorach 1952: Time off but not in premises. So is it less coercive? We had a discussion about it  in class where we talked about how many kids are leaving, the fact that the school was reporting back to the church who was attending and who was not. Ct says that this is an ok accommodation. Dissent says that it is unconstitutional because it is coercive since the other students will of course prefer to go to religious practice to get out of school.
· School Prayer:

Note cases: 

· Engel v. Vitale 1962: Even if participation is voluntary in non-denominational prayer, the power, prestige and  and financial support of the state, make it very coercive and thereby unconstitutional. Government imprimatur.
· Abbington School District v. Schemp 1963: mandatory bible readings and lords prayer without comment. Ct says that what matters is the purpose of the enactment and in this case, the enactment was clearly to further religion (precusor to Lemon test). Slippery slope argument that if you start with a trickle it soon becomes a torrent. Prohibition on directed school prayer even if voluntary.
· Wallace v. Jaffree: ct strikes down a moment of silence  law in AL. since they amended a law that said meditation to say OR voluntary PRAYER which clearly indicates the purpose behind the law. O’connor concurred and said the issue is that the state conveyed or attempted to convey that children use the moment for prayer and therefore it is clear they wanted to ENDORSE religion. As long as moments of silence not denominated as prayer time it is potentially ok. You can use it for prayer as long as you don’t tell them to use it for prayer.
· Lee v. Weisman: Main case. Principal in middle school invites a rabbi to come and address with a non-denominational prayer to the commencement address. Ct held it was a violation of the establishment clause. Ct says it was still coercive b/c the students had to stand up I respect for the prayer and the students could have felt that they were compelled and it is a difficult position to put a child in. If you sit quietly is the same as participating in the exercise. Even if the ceremony was not mandatory, it is, in reality, the same thing because kids want to go through this ceremony  and have looked forward to this day for all their life.  In this case the ct says that although proof of governmental coercion is not necessary to prove establishment clause violations, it is sufficient to prove it if you have it. Scalia dissents because he sees coercion as much more than just psychological pressure b/c that does not rise to the level of physical coercion. He also mentions history, joined by Thomas, Rehnquist, and mentions official prayer that has been never been said to be unconstitutional. There’s something like civic prayer, like a unity activity, that runs through American traditions. 
· Santa Fe Independent School district v. Doe: before every football game there would be a prayer but the school policy was changed so that the kids would lead it. Ct invalidates it b/c the policy being changed was still a violation and was a way of propagating the endorsement by the school of religion. Is it entirely voluntary to attend football games? If you’re in a school where football games mean everything, it may not be voluntary b/c there’s a lot of pressure to attend. And since the majority decides who gives the invocation, the minority students would never win this one. 
· Discussion of what’s more critical endorsement or coercion?  Endorsement could be tantamount to coercion. 

· From book: Good news club case: held permissible the use of facilities of schools for worship and prayer when led by private evangelical Christian club as part of extracurricular after-school program b/c the facilities were open to girl scouts and boy scouts. But what about the Mc Collum argument that is grounds for recruits and valuable use of the building? And yes, it is coercive  as per my own experience with the girls.

· Curriculum: 

· 10 commandments: 

· Stone v. Graham (1980): unconstitutional a law that required posting the commandments in school classrooms in KY. Ct says that there is no secular legislative purpose for the law. They seem to utilize the Lemon test and find that there is no other explanation possible b/c you look at the commandments and find that the first part of them concerns the religious duties of believers, and there’s nothing secular about it so the purpose must be religious.

· Newdow: under God in pledge of allegiance. Thrown out for lack of standing. 

· Creationism:

· Epperson v Arkansas case: after scopes monkey trial. Law prohibited the teaching of evolution. The law had religious reason. A fundamentalist conviction is the only reason for the existence of the law.

Edwards v. Aguillard: LA statute that required equal teaching time between evolution and creationism. Did not require or prohibit the teaching of either. But it did require the teaching of creationism if you taught evolution. Legislation declared that they wanted all theories to be taught. They equal it to furthering the academic freedom. But ct says it does not b/c in reality they are not being given a freedom they did not already have, and on the contrary it now limits them by forcing them to teach something  they would not teach otherwise. Ct finds the real purpose is preeminently religious. They also look at the record and find that the senator who sponsored it was avowedly against evolution. Scalia dissents, of course, and goes off the deep end and ballistic saying that it is impossible to find the purpose of the legislation in passing this law, b/c even if some of the purpose is religious, some other purposes may not be and you don’t know what percentage is what and why they really passed it, they could have been angry with his wife, or abducted by aliens or a kazillion other absurd
· Rational basis: rationally related to legitimate

· Intermediate:  substantially  related to important

· Strict: narrowly tailored to compelling

· I- What is the classification of people the government is using? Race, gender, sexual orientation. Depending on this, you go to different standards of review.
· II- Is the law discriminatory in any way?
· A- Facially: Go to whatever level it deserves based on the kind of classification.

· B- Facially neutral: Washington v davis (cop reading case)prima facie case: you need to prove purpose if you only have effect. So impact and purpose.

· 1-effect (de facto): you still need to prove purpose as well. (washington v. davis) burdens one group more heavily than others. AND
· 2-purpose (de jure): State mandated was it passed at least in part  because of and  not merely in spite of its adverse effects on a group. (exceptions: Title 7 of employment discrimination [show only effect] and Race based electoral districting: you have to show that race is the predominant factor. Higher burden.) to find purpose you look at, 

· Administration: yic wo,  veterans case.

· motivation : gomillion or griffin: white kids with school vouchers. really hard to find. stark examples rare.

· Keyes presumption: mainly applied to school dissegregation cases (they’ve done it in the past, or they’re doing it now somewhere else by the same governing body: presumption of pervasiveness and continuity) 
· Arlington heights factors: 

· legislative history 
· a historical background that suggests there is discrimination.
· sequence of events [was the classification suddenly changed], 
· substantive departures from normal procedure, etc.
· IF you find purpose (de jure) AND you have a classification (see question 2) for heightened scrutiny then you go there.

· III- What is the level of scrutiny? When a court is faced with an equal protection challenge, they must use one of these levels of review. The burden is on the challenger.
· Rational basis review: lowest bar: is it rationally related to achieving a legitimate  government purpose. economic regulations are usually done this way and you look at underinclusiveness (new york case: REA introduces rational basis for EP economic regulations and  ct says you can regulate piecemeal) and overinclusiveness (metamphetamines case, double dipping for benefits). new york case: REA introduces rational basis for EP economic regulations and  ct says you can regulate piecemeal. 

· Rational review with a bite: Mostly for suspect classifications. Sexual orientation. three theories have been propunded for this:

· Carolene products footnote 4 but something less than racially discriminating whioh triggers strict scrutiny. Homosexuals (sexual orientation).
· Actual purpose of legislation. Force legislators to justify their laws.  Method

· It should not be based on naked preferences: 

· intermediate scrutiny: discriminatory purpose has to be shown (gender, illegitimacy)

· Strict scrutiny: discriminatory purpose has to be shown: race, ethnicity, (national origin), alienage (with the exceptions Self government and  democratic process [voting system, excluding you from office or certain jobs] and federal law [immigration]) fundamental rights like voting [but must find effect as well in districting cases, not only purpose: davis]  and access to court. Korematsu sets the standard as strict and any racial classification is automatically suspect. 

· IV- Does the government action meet the level of scrutiny? 

· So, is it narrowly tailored if strict, substantially related if intermediate, or rationally related if rational basis.

· Affirmative action factors that meet the strict scrutiny narrow tailoring test  for race based discrimination: (you can give set aside for tub players, for geographical locations)

· * Individualized determination. 

· * Race neutral alternatives: 

· * No undue burden or harm to other races: 

· * Limited duration: 

· After prima facie case has been established, and higher standard of review has been determined, Can you rebut and get  rational basis review? Yes by doing the following:
· Disprove the impact: They have not been more burdened than others: data is faulty, outdated, or inaccurate. 

· Disprove the purpose: show they were not moved by motivation. Ie: if Keyes presumption was used, you can prove that IN THIS case it was not in any degree motivated by discriminatory, there is no connection between one thing and the other. 

· Disproving causation: no link between purpose and effect: the same results would have occurred anyway due to other factors

· Remember that schools have been mostly turned over  back to state control. Board of OK v Dowell. It will likely be on test! She likes school desegregation cases. Other cases said that it was ok to dissegragate by bussing within disctrcit (Green, Swan [affirmative duty to remove root and branch], Keyes.  but in Detroit’s case [miliken] you cannot order bussing among districts that did not have a de jure segregation. [Jenkins: ct says levy tax. Scotus says no, ct cannot say to levy tax]. Board of Ok. V Dowell: back to neghbirhood schools. Marshall dissents.

· Can state regulate private action:

· If public function traditionally exclusively done by state actor

· Or there is a sufficiently close nexus between state and challenged action of the regulated entity so that the action of the latter may be fairly treated as that of the state itself. State regulatory scheme not necessarily enough (Jackson case of utility company.
First amendment:

Regulation of conduct:

· Symbolic conduct, the gov’t can still regulate:  TEST!

· 1- Is it substantial interest

· 2- Is it within power of government to regulate this way. Usually this is not the contested part. 

· 3- Is it unrelated to the suppression of free speech; This is usually where it becomes contentious.

· 4- Is the restriction on symbolic conduct no greater than needed to allow for the interest. So is it reasonable

Religion clauses:

Free exercise and establishment:

Free exercise: 

· Facially discriminatory goes into strict scrutiny and compelling interest narrow tailoring.

· General applicability:

· If state: rational basis review unless:

· Hybrid claim

· Allows for individualized assessment

Make sure you mention coercion and/or endorsement in any establishment clause violation case. She  likes those words!

· What cases do we need to know? Use your own judgment. 

· Justices opinions? Anything is fair game.  The universe of material is what you were assigned to read.  Major dissents etc.

· No expectation as far as dates and timeline.

· Do not talk about prior restraints. We did not talk about it. Just our jurisprudence does not favor it: stop the speech before it happens. 

· Who’s a public official? Someone who works for a government and acting in their official capacity.

· One essay and some multiple choice. Half and half. 50% of points to each. Essay with two subparts with a suggested time allocation. Allocate half the time to each but no one will pick up sheets.

· Equal protection: Big question in EP is whether the government’s classification jsutiufied by a sufficient purpose. The tests vary according to the classification. 

· What is the classification? 

· Is it facially discriminatory?

· Is it neutral but with discriminatory impact? Smoke out the purpose

· Did the government means meet the standard?

· RACE: STrioct scrutiny:

· Segregation cases:

· Brown:

· Scope: green, swann: how school districts could make right this previous discrimination where there had been de jure segregation. Keyes case in Denver Co: school district had had some gerrymandering in a way to ensure that schools remained segregates and ct found that it was tainted process so they allowed overhaul of entire system. Miliken dealt with Detroit being black and suburbs being white; so issue was does the mandate to dissegregate extend to where there was no finding of intentional segregation in suburbs. There had been white flight  not mandated by state. Ct held that there could be no remedy to solve that problem, no bussing because there had been no finding so no inter-district remedy if no inter-district violation. So this is different fact pattern from Swann where there was a pattern. Miliken was de facto not de jure, so we do not have to do something about it. 

· Discriminatory in effect but facially neutral: How to smoke it out: If you cannot prove purpose but only effect, you review under rational basis review only.

· Yic wo and Gomillion: this is so egregious, there could be no other reason. Even under the standard of wa v davis because the administration itself is proof of purpose. She said this is the only kind of fact pattern where you could make that argument. 

· Arlington factors: statistical evidence, history, change in procedure, order or sequence of events, background, etc. If proven , burden shifts to state to prove that even without the purpose we would have passed the law b/c there was another reason they passed it. Then burden shifts again to P to prove that the  explanation is pretextual.

· Affirmative action: 

· In schools:

· two interest that are permissible: remedying present effects of past discrimination AND diversity (Grutter case held that). You don’t have to have both you can have only one. They don’t like to expose past discrimination. If based on remedying, (which Grutter and Gratz did not examine) the ct wants to see is that societal discrimination is not enough. They have to show particularized form of discrimination. The belief is that university would have to prove history of K-12 discrimination and history of university discrimination, or state was a passive participant (from Crosson case) where the state did not necessarily had a finding of discrimination in university but passively sat by and allowed a significant amount of discrimination to happen. So this is why it’s easier to use an interest in diversity. Parents involved case dealt with remedying but in K-12. Voting strictly by blocks and Kennedy swinging concurring in the judgment but not that affirmative action can never pass, just this one cannot. Racial balancing is not compelling interest. If it were just up to Roberts and some of the judges, they would hold that diversity is not the interests in k-12. But he did not get a majority b/c Kennedy did think that diversity could be an issue. So really the only major holding is that racial balancing is not a compelling interest.

· In contracting: Wygant, fullilove, Crosson and Adarand: Compelling interest  is remedial, not diversity b/c these cases were solved on the remedial basis, not diversity but we don’t know for sure if diversity could not pass muster.

· Wygant: layoffs it is not a compelling government interest to have role models for diversity. Too burdensome for non-minority teachers. More significant.

· Fullilove: federal affirmative action case in contracting. Ct upholds under rational basis review. Tries to remedy societal discrimination. Under section 5 of 14th amendment congress can fashion this program. No longer good law.

· Crosson: Richmond Va  affirmative action contracts for minorities reviewed under strict scrutiny: not ok to remedy societal discrimination. Racial classification, whether benign or invidious will be reviewed under strict scrutiny and they have to have a showing of more particular discrimination by city (state action) OR city was a passive participant in discrimination. Strongest showing would be specific discrimination in construction industry in Richmond. 

· Adarand: hold both to same standards: skepticism (across all kinds of classifications benign or invidious strict scrutiny) consistency (EP should apply to all americans) and congruence (analysis should be same for federal and state)

· GENDER: intermediate scrutiny. Use this level regardless of what ct seems to have used. Ct uses it laxly or doesn’t even mention level (gedulgid)

· Biological differences v stereotypes: VMI touches on it. Michael M, gedulgig, rotsche (combat and draft) all of them upheld on basis of intermediate. Only VMI was struck down b/c it was a stereotype. VMI talks about exceedingly persuasive interest. Sounds like if it’s based on stereotype it will not be upheld (although Michael M is an exception) and if based on biological it will be.

· ALIENAGE: National origin, ethnicity, etc. Strict scrutiny with two exceptions:

· Self-government and democratic process: ruled by its people and they can exclude others from government or certain jobs.

· If discrimination is a result of federal law (immigration for instance) if so rational basis review. 

· But in Pliler v Doe they used strict scrutiny in an illegal alien case b/c of whole issue of quasi sub race and children not paying for sins of parents.

FUNDAMENTAL RIGHTS: strict scrutiny. 

· Voting:

· Denial: poll taxes, property requirements, literacy requirements, felony and misdemeanor bars. 

· Dilution: except that you must show effect as well as purpose.

· Access to ct: 

· Others: 

· No fundamental interest in food, shelter or education except pliler v doe above.

· State action:

· Private actor as public actor:

· Public function: Task traditionally exclusively reserved to a state government

· Entanglement: close nexus between state and private actor and state facilitated or encouraged discriminatory conduct.

· Congressional power to enforce 14th:

· Voting rights: Katzenbach: if congress is curing discrimination and it’s historic and pervasive. Wide berth to cure.

· Boerne: ct did not overrule katzenbach but says that congress’ section 5 power is much narrower. Enforcement to be remedial. No power to decree the substance of rights. And in RFRA congress had changed the nature of the right itself  and scouts had already decided that the right was only so big. Congruence between means and ends and relationship between remedial measure and the evil to be fixed. And there was no congruency b/c there was no record of discrimination. Proportionality the method was out of proportion b/c it was not remedial it was a change in the law and this did not correct anti constitutional behavior and would have a huge effect in all sorts of laws of general applicability. Even for cases where the law is for fundamental rights, they need to do proportionality and congruency but the ct has applied it in Tennessee v. lane and hibbs with a lot more deference to congress than in Boerne.

· FREEDOM OF SPEECH:

· Protected and unprotected speech:

· Unprotected:

· Incitement: rule is Brandenburg (KKK in field being filmed) test: this is the current rule and it is the evolution of clear and present danger:

· Intent to cause harm

· Imminence: question as to what that is.

· Likelihood harm will happen.

· Fighting words:

· Old test (Chaplinsky) but Cohen narrows to directed at specific person

· Libel: actual malice required: knowledge or reckless disregard of truth.

· Threats:

· Intent

· Obscenity: three part test from miller: 

· Appeals to prurient interest under local  contemporary community standards

· Patently offensive as to what state determined

· National standard: no redeeming art or science use ? objective standard.

· Indecency: sexual explicit but not obscene. Regulated to a degree.

· RAV TESTS: even if you have a category that is not protected and a law regulates it, the law cannot be content based. IF CONTENT BASED IT WILL BE SUBJECT TO STRICT SCRUTINY. So even in non-protected categories strict scrutiny except if :

· Particular Virulence: the very reason regulation was passed was  to prohibit this very speech [threat to president]

· Secondary effects: speech that prohibits sexual harassment but it also happens to fall in sexual harassment statute, or you prohibit flag burning b/c it also prohibits arson.

· Hate Speech? Unclear where it falls. Fighting words? Ct has never said it is an unprotected category.

RELIGIOUS CLAUSES:

· Religion is looked at by looking at the sincerity of the belief, no need to have a number of people who believe the same thing. But consistency is important so if you object to war then you must object to all wars.

· Facially discriminating

· Non facial but obvious effect: Hialeah and Locke v Davis. But Locke was the scholarship and in my view facial and should have gone into strict and found to be a compelling right.  They did not, they gave it somewhat of an intermediate level review?

· Laws of general applicability: 

· Smith: rational basis review of any law of general applicability unless two exceptions:

· Law allows for Individual assessment of exemption

· Hybrid claim like Yoder where you also have a fundamental right being violated.

· Read on claranet exam info sheet. No commercial materials. Only book and your notes.

