Conditions Attached to Operations by Way of the Freedom to Provide Services
in Latvia
A Member Stare bank intending to provide financial services in Latvia under the freedom to provide services shall take account of the following essential provisions required by Latvian legislation:
1.   Credit Institution Legislation
Credit Institution Law (available on the official website of the Financial and Capital Market Commission in English: www.fktk.lv. )
A Member State bank is entitled to engage in banking business in Latvia under the freedom to provide services, as laid down in Article 121, Paragraph 4 and 5 of the Credit Institution Law.
Chapter V of the Credit Institution Law contains provisions on relationships between credit institutions and clients.
According to Article 60 of the aforementioned Law, relationships between a credit institution and a client shall be regulated by law and by the contracts that have been entered into.
Pursuant to Article 61, Paragraph 1 it is the duty of a credit institution to guarantee the confidentiality of the identity, accounts, deposits and transactions of clients.
Pursuant to Article 62, information regarding the accounts or and the transactions conducted by natural persons shall be provided to such persons themselves and lo their lawful representatives.
information regarding the accounts of and the bank operations (transactions) conducted by legal persons shall be provided to authorized representatives of such legal persons and to their highest institutions pursuant to the request of the heads of such institutions.
Information regarding a client, his or her accounts and transactions performed in accordance with a written agreement shall be provided to third persons if. in respect of such provision of information to a third person, the client has unequivocally consented with an agreement entered into with the credit institution.
Pursuant to Article 63, the confidential information at credit institution’s disposal shall be submitted to the following State institutions or officials in accordance with the procedures specified by law in cases:

1) the Financial and Capital Market Commission – for the exercise of the supervisory functions as specified by law;

2) the Office for the Prevention of Laundering Proceeds Derived from Criminal Activity in accordance with the procedures and to an extent as specified by the Law on the Prevention of Laundering of Proceeds Derived from Criminal Activity;

3) courts – within the framework of matters in adjudication on the basis of a ruling of a court (judge);

4) investigation authorities – within the framework of a pre-trial criminal procedure on the basis of a request of a head of an investigation institution, which is accepted by a judge of district (municipal) court;

5) a prosecutor’s office - within the framework of pre-trial criminal procedure on the basis of a request of a prosecutor which is accepted by a judge of district (municipal) court;

6) operative agents – within the framework of operative registration cases on the basis of a request of an operative agent, which is accepted by the chairman of the Supreme Court or his authorised judge of the Supreme Court;

7) the Corruption Prevention and Combating Bureau – in cases referred to in sub-paragraphs 4 and 6 of first paragraph of this Section, as well as on the basis of a request of the director or an authorised person, which is accepted by the chairman of the Supreme Court or a specially authorised judge of the Supreme Court; if the information is necessary to ensure the control over restrictions on non-cash provisions of State officials provided by the Law on Prevention of Conflict of Interests in Activities of State Officials and find out non-cash savings, income obtained, transactions performed by State officials or their obligation of demand; or in case the information is necessary to ensure the control over the norms specified by the Law on Financing Political Organizations (Parties), to clarify annual financial activities of political organisations and their unions, authenticity and legitimacy of financing and contributions (donations) received as stated by income declarations on expenditure of pre-election campaigns, election income and expenditure declaration;

8)  bailiffs – on the basis of a request with enclosed copy of the judgement of court or other institution, or a State official for execution of which official activities are taken; or on the basis of a request only – in cases when the information is necessary for drafting the inventory list as well as for a description of property for the purposes of the distribution of a joint property or an inheritance matter;

9) the State Treasury - on the basis of a request of the head or an authorised official in respect of accounts and transactions of budget-financed institutions;

10) the State Audit Office - on the basis of a request accepted by the Auditor General, in respect of legal persons which have the capacity to act with State or municipal property, or which are financed from State or municipal budgetary resources, or which provide State procurement and supply;

11) the State Revenue Service - on the basis of a request accepted by the Director General of the State Revenue Service or the Deputy Director pursuant to regulatory enactments of the Republic of Latvia and the European Union and international agreements on taxpayers approved by the Saeima (Parliament) of the Republic of Latvia, if:

  a) a taxpayer does not submit to the tax administration the declarations or tax calculations specified in the pertinent tax laws,

  b) during an audit of a taxpayer, violations in the accounting records or regulatory enactments regarding tax have been established, or

  c) a taxpayer does not make tax payments in compliance with the requirements of tax laws;

12) the State Revenue Service if a credit institution pays out income from provisions pursuant to first paragraph of Section 45 of the Law on Taxes and Fees or ensures paying of income from provisions in accordance of third paragraph of Section 45 of the mentioned Law;

13) a notary who carries on the inheritance matter, the information which is necessary for clarifying the bulk of inheritance of a legal person - testator.

With the exception of the case referred to in first paragraph, sub-paragraphs 1 and 12 of this Section, a State institution or official requires the necessary information in writing, titling the information precisely and specifying its amount as well as the justification of the request – relevant normative enactment, international agreement or the regulatory enactments of the European Union.

A credit institution immediately but not later than in 14 days shall submit the required information, if the procedure is observed as specified in first and second paragraphs of this Section. In the case referred to in sub-paragraph 12 of first paragraph of this Section, a credit institution shall provide information in accordance to the procedure and time limit as specified by the Law on Taxes and Fees.

Confidential information that is not to be divulged to a Member State or a foreign judicial and investigation institution shall be submitted by a credit institution as specified by agreements.

Control services for the prevention of laundering of proceeds derived from criminal activity or financing of terrorism of a Member State, except for Latvia, and a foreign country or a Latvian authority relevant to a credit institution supervisory authority shall provide information on the basis of a mutual cooperation agreement or an agreement of another kind. The relevant authority of the Republic of Latvia shall obtain the confidential information as specified by first and second paragraphs of this Section. This authority must verify that the protection is ensured against the divulging of the respective information before submitting information to a Member State or foreign authority.

A credit institution shall submit the confidential information at credit institution’s disposal to another credit institution, which is registered in the Republic of Latvia, a Member State or a foreign country and with which correspondent relations are established in accordance with the procedures specified by the Law on the Prevention of Laundering of Proceeds Derived from Criminal Activity.

In cases provided by law and international agreements ratified by the Saeima (Parliament), a credit institution has no right to inform a client or third person of the fact that the information concerning the client's account or his or her transaction (transactions) has been provided to a court or the Office of the Prosecutor in compliance with the requirements of Article 63. 1 Paragraph one of this Law.

A credit institution shall submit the information on the basis of a written request from a Slate institution or official, which indicates the particular person to be Investigated and motivates the need for information in accordance with the requirements of the particular law.
In accordance with Article 7 of the Law on the Financial and Capital Market Commission, the Financial and Capital Market Commission is entitled to request and receive information from credit institutions and to perform other activities permitted by regulatory enactments for the purpose of implementing the requirements specified by law.
Pursuant to Article 64, Paragraph 1, everyone who has, intentionally or unintentionally, made public or disclosed information regarding accounts of clients of a credit institution, or financial services provided to clients, to persons who do not have the right to receive the relevant information, if such information has been entrusted to or become known to him or her as owner of stocks or shares of the credit institution, as the chairperson, a member or a trustee of the supervisory board, the board of directors, the audit commission, as an employee of the credit institution, as an employee of the Bank of Latvia, the Financial and Capital Market Commission or a Slate institution, as a representative of swam auditors, as a person referred to in Article 62, Paragraph 4 of this Law, shall be held criminally liable in accordance with the procedures specified by law.
Credit institutions shall ensure effective examination procedures for client complaints and disputes with the credit institution regarding the credit transfer of non-cash funds and transactions in electronic payment instruments. Full written information regarding the said complaint and dispute examination procedures shall be freely available at the credit institution and electronically on the home page of the credit institution in the Internet network if such home page has been established.
Pursuant to Article 108.1, if the Financial and Capital Market Commission determines that a bank registered in a Member Stale providing financial services without opening a branch performs operations that are in contradiction with Latvian law, it shall, without delay, request that the Member State bank terminate such operations and, if the aforementioned bank does not discontinue operations that are in contradiction with Latvian law, the Financial and Capital Market Commission shall. without delay, inform the supervisory authority of the relevant Member State, the duty of which is to act so that the violations are rectified. If the bank continues to perform operations that are in contradiction with Latvian law, the Financial and Capital Market Commission shall inform the relevant Member State supervisory authority, and shall take measures to rectify such violations. The requirements of this Article shall not prevent the Financial and Capital Market Commission from performing activities to rectify violations that are in contradiction with Latvian laws safeguarding public interests and to apply penalties to such banks.
The provisions of Article 1081 shall not hinder a bank that is registered in a Member Stale from disseminating advertising in Latvia regarding the financial services provided by the bank.
2.
Deposit Guarantees
Law on Natural Person Deposit Guarantees (available on the official website of the Financial and Capital Market Commission in English: www.fktk.lv).
To protect the interests of depositors in case of liquidation or bankruptcy proceedings of the deposit taker, a Deposit Guarantee Fund shall be set up.
The provisions of this Law shall not apply to foreign banks operating under the freedom to provide services if regulatory enactments of these States provide for guarantees on deposits attracted by providing financial services in a EU Member state without opening a branch and cover all deposits provided for by this Law, moreover, the guaranteed consideration shall not be less than the minimum guaranteed consideration prescribed by European Community legal enactments.
3.
Consumer Protection
Consumer Rights Protection Law (available on the official website of the Consumer Rights Protection Centre in English: www.ptac.gov.lv).
The Consumer Rights Protection Law applies to all contracts concluded between consumers and service providers (banks).
It should be particularly noted that pursuant to the Latvian Consumer Rights Protection Law. a consumer is a natural who expresses a wish to utilize or utilizes a service for a purpose which is not directly related to his or her entrepreneurial activity.
Chapter II of the Consumer Rights Protection Law concerns the regulation of contractual terms and conditions and takes into account the provisions of Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts. According to the general clause, a service provider may not offer such contractual terms as are in contradiction with the principle of legal equality of the contracting parties, this Law or other regulatory enactments.
Pursuant to Article 5, contractual terms shall be deemed to be in contradiction with the principle of legal equality of the contracting parties if the terms;
1) reduce the liability of the parties which is prescribed by law:
2) restrict the rights of the consumer to enter into contracts with third parties;
3) stipulate privileges for the manufacturer, seller or service provider and restrictions for the consumer,
4) stipulate that the consumer waives his or her lawful rights; or
5) put the consumer in a disadvantageous position and are contrary to the requirements of good faith.
Contractual terms shall be expressed in plain and comprehensible language. Ambiguous and imprecise terms of a written contract shall be interpreted in favour of the consumer.
According to Article 6, unfair terms included in a contract entered into between a service provider and a consumer shall, at the request of the consumer, be declared null and void, but the contract shall remain in effect if it may continue functioning also after die exclusion of the unfair provisions.
A contractual term which has not been mutually discussed by the contracting parties shall be deemed to be unfair if it, to the disadvantage of the consumer and contrary to the requirements of good faith, causes substantial non-conformity with respect to the rights and duties of the contracting parties provided for by the contract.
Contractual terms shall be deemed unfair if they:
· are in contradiction with the principle of legal equality of the contracting parties;

· restrict or exclude the possibility for the consumer to exercise his or her lawful right to make a claim if the service provider has failed to perform contractual obligations, or have performed them partially, including also the offsetting of the claim of the service provider with a counterclaim from the consumer;

· impose a disproportionately large contractual penalty upon a consumer who has not performed the contractual obligations;

· permit the service provider to increase the price and do not grant the consumer the right lo revoke the contract if the final price is unreasonably high in comparison with the price agreed upon by the contracting parties when entering into the contract;

· exclude or hinder the right of the consumer to apply to consumer rights protection institutions or to court and provide for adjudication of disputes in arbitration court only;

· provide for the automatic extension of the contract term if the consumer does not inform of the non-extension of die contract, and determines an unjustifiably short lime for the consumer to provide such information:

· permit a service provider to transfer their rights and duties, thus reducing the amount of offered guarantees without the consent of the consumer; or

· permit a service provider to unilaterally amend me provisions of the contract or the characteristics of the goods or services.

A contractual term shall always be deemed not to be mutually discussed if the contract was prepared in advance and the consumer did not have an opportunity to influence the terms of the relevant contract. If specific contractual terms or relevant aspects of certain contractual provisions have been discussed, it may not therefore be deemed that other contractual provisions have also been mutually discussed. If a service provider maintains that the contract terms have been mutually discussed with the consumer, it is his or her duty to prove it.
Article 8 of this Law specifies requirements for consumer crediting. A consumer credit contract shall be entered into in writing, and the consumer shall be given one copy of such contract. The payment for goods or services shall be specified in cash. It is prohibited to specify transferable securities as a means of settlement in a consumer credit contract.
A consumer shall have the right to perform his or her obligations prior to the time period specified in the consumer credit contract. In such case, the consumer shall have the right to fair reduction of the total cost of credit.
The information to be included in a consumer credit contract, the methods for calculation of the annual interest rate, and fair reduction of the total cost of credit shall be regulated by Cabinet Regulations.

In accordance with the Section 8, Paragraphs 5 until 11 of the Consumer Right Protection Law, a credit service provider (credit institution) prior to granting a credit shall demand and receive from the State Revenue Service or a relevant foreign tax authority a statement on income of a consumer. The said statement is not required if a consumer is an official and the information regarding his/her income is publicly available. Also, a credit institution when documenting all the measures taken shall evaluate the consumer’s ability to repay a credit, taking into account above-mentioned documents. The credit institution shall ensure the period of document retention – one year after the performance of all obligations specified in the credit contract.

In case a credit has been granted for goods or service, a consumer shall obtain the said credit only after making a prepayment in the amount of 10 percent of the price for goods or service, except the cases when credit cards are used as means of payment.

The above conditions shall not apply to crediting transactions in financial instruments.

In case a credit is secured by a real estate, the amount of a credit provided to a consumer shall be not more than 90 percent of the real estate market value.

The above conditions shall not apply to credit contracts with foreign residents unless the credit object is a purchase or use of a real estate or some other property subject to registration with public registers of the Republic of Latvia.

Chapter III of the Consumer Protection Law contains provisions on conformity of goods to the provisions of a contract. According to Article 14, Paragraph 2, a service shall not conform to the provisions of a contract if:
1) upon it being provided, the requirements of regulatory enactments or technical specification documents have not been complied with, or it has other defects; or
2) misleading, false, incomplete or ambiguous (illegible) information is provided regarding the service, or no information is provided at all, as a result of which the service cannot be utilized for the purpose intended.
Chapter VII of the aforementioned Law contains provisions on the prevention of violations of consumer rights. Pursuant to Article 29, Paragraph 1, a consumer to whom a service not conforming with the provisions of the contract has been provided, is entitled to request that the service provider perform one of the following activities:
1)
appropriate reduction of the price of the service;
2)
rectification of the non-conformity of the service provided with  the
provisions of the contract tree of charge;
3) provision of service in conformity with the provisions of the contract; or
4) revocation of the contract and repayment to the consumer of the amount paid for the service.
The Consumer Rights Protection Centre supervises the legality of the use of contract conditions from the point of view of consumer protection. In accordance with Article 26 of this Law, consumers are entitled to submit complaints regarding violations of the requirements of this Law and other regulatory enactments on consumer rights protection, to the Consumer Rights Protection Centre.
4.   Data Protection
Personal Data Protection Law: (available on the official website of the Data Stale Inspection in English; www.dvi.gov.lv)
The Personal Data Protection Law applies to the automatic processing of personal data when these data constitute, or will be used to constitute, a register of personal data or part thereof. The Law contains provisions on general principles related to
personal data processing, the processing of sensitive information and persona! codes, the rights of registered parties, data security and the storage of data.
5.
Taxes
Law on Taxes and Fees (available on the official website of the State Revenue Service in English: www.vid.gov.lv )
According to the Law, a Member State bank has to be registered with the State Revenue Service and is responsible for the payment of taxes according to the Latvian tax legislation.
6.
Other Provisions
Furthermore, the Financial and Capital Market Commission would like to draw your attention to the following general legislation:
· The Law on the Financial Instruments Market:
· The Civil Law;
· The Competition Law: and
· The Law on Advertising.
