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Review of the Personal Property Securities Act 2009
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reach of the Act

1. Introduction
1.1 What this paper is about
This is the first of a series of consultation papers that are to be released in connection with the review of the operation of the Personal Property Securities Act 2009 (the Act) that is being conducted in accordance with s 343 of the Act.  The consultation papers were foreshadowed in the Interim Report on the Review of the Personal Property Securities Act 2009 dated 31 July 2014, available online at www.ag.gov.au/ppsareview.
This consultation paper considers the reach of the Act.  It looks at:

the types of legal relationships to which the Act should apply;

the types of property to which the Act should apply; and
what exemptions might be desirable.
1.2 Supporting materials

This paper uses abbreviated terms for concepts or documents that are referred to frequently.  A glossary of these terms can be found in Annexure A.

The Interim Report set out a number of principles to guide the process of assessing the merits of proposed amendments to the Act.  For convenience, a copy of those principles is set out in Annexure B.

2. why have a secured transactions law?
2.1 What is the Act trying to achieve, and why?

2.1.1
The Act's overall objectives
The Act established an entirely new regime for the creation, legal effect and enforcement of security interests in personal property.  It replaced a complex and fragmented set of rules – rules that were scattered across more than 70 Commonwealth, state and territory statutes and general law – with a single set of rules that apply to security interests in personal property regardless of their form, the location or nature of the grantor or the location or nature of the collateral.  In doing this, the Act drew on principles that had been developed and implemented in a number of overseas jurisdictions, most notably in the United States (in Article 9 of its Uniform Commercial Code), Canada (in the various Canadian PPSAs) and New Zealand (in the NZ PPSA).

As the Government has put it, the over-arching goals of the Act were to:

increase the consistency and certainty of secured finance in Australia;

reduce the complexity and cost of secured finance in Australia; and

enhance the ability of businesses and consumers to use their assets as security, and improve their ability to access cost-effective finance in Australia.

The Act did not attempt to do this by simply standardising the rules for existing legal structures.  Rather, the conceptual framework on which the Act is based takes a very different approach.  First conceived in Article 9 and continued through the Canadian PPSAs and the NZ PPSA, that approach largely ignores the form that parties choose for their transaction or even who has title to the property, and instead focuses on the transaction's commercial substance to determine whether it should be treated as a security interest.  If a transaction provides for an interest in personal property that in substance secures payment or performance of an obligation, the Act will treat it as a security interest, regardless of its form or of who has title to the property.

If the Act characterises an interest as a security interest, then the rules set out in the Act will apply to it.  This means, for example, that the status of that interest in a competition with other security interests, or with the interests of certain other parties such as buyers or lessees, will be determined by the rules set out in the Act, not by the rules that might otherwise have applied under previous law.

This standardisation of the rules for transactions that function in substance as security did come at some cost to secured parties and their customers, as it reduced the flexibility that they had previously enjoyed to structure their transaction and its legal effect as they saw fit.  The trade-off for this loss of flexibility was the benefits that flow from the increased consistency and certainty, reduced complexity and cost and improved ability to use collateral as security, as noted above.

2.1.2
The ostensible ownership concern
The drafting of Article 9 was also founded on a second important principle.  This was the perceived need to deal with what can be called the "ostensible ownership" problem – the concern that a person could take a security interest in another person's property but leave that person in possession of the property, and in so doing mislead outsiders into believing that the person in possession had a better title to the property than was in fact the case.

The solution adopted for this concern in Article 9 was the concept of "perfection" – the fact that a secured party must take some step to publicise the existence of its security interest, or run the risk that the security interest may not be fully effective.

This concern about what are sometimes called "fraudulent conveyances" or "secret liens" is not unique to United States law.  Under early English law, the only way in which a person could take an effective security interest in the property of another person was by means of a possessory pledge.  A security transaction under which the grantor remained in possession of the collateral despite having granted security over it was regarded as a fraud on third parties, and void.
  While the general law in England and Australia slowly relented on its concern about secret liens and eventually permitted a range of non-possessory security interests, the invisibility of non-possessory security interests continued to be of concern, and prompted occasional legislative responses that required certain types of security arrangements to be publicized by registration, such as the now-repealed bills of sale legislation,
 and the charges registration provisions in the Corporations Act.

Publicity is also said to be the primary function of perfection under the Canadian PPSAs
 and the NZ PPSA.
  The same point has been made in relation to the Act, as well
.

The question has been asked, not unfairly, whether the ostensible ownership concern looms as large in modern Australia as it clearly has in the United States, Canada and New Zealand.  If ostensible ownership is not a material issue, then it might be questioned why the Act needs respond to it.  If ostensible ownership is not important, then this could call into question whether the Act needs a concept of perfection.  It could even lead to the conclusion that the Register itself might no longer be required.

In my view, the concept of perfection and the existence of the Register are integral components of the Act, and the publicity function that they are designed to serve, by providing outsiders with an opportunity to determine whether an item of personal property might be subject to an encumbrance, is a central function of the regime established by the Act and should be preserved.  I would however be interested to hear whether others share this view.
2.2 Should the Act be repealed?
The Interim Report drew attention to the difficulties that many users had experienced in trying to work with the Act and the Register.  There was a strong consistent theme throughout those submissions that both the Act and the Register are too complex.  Many of the second-round submissions repeated this view.

A small number of submissions suggested that the problems associated with the Act are so great that it would be preferable to repeal the Act altogether.  Repealing the Act would also respond to many of the concerns expressed in other submissions about the complexity of the Act or the (in the view of the submitters) inappropriate way in which the Act affected them or their business activities.

It is not clear that it is within the terms of reference for this review to recommend that the Act be repealed rather than amended.  Even if it were within the remit of this review to do so, however, I would not be minded to recommend this.  While much can be done to improve the workings of the Act, to remove complexity and to better accommodate the operating practices of the Australian marketplace, in my view it would be a retrograde step to repeal the Act and to revert to the confused and fragmented system of laws and registration systems that preceded it.  In any event, it is highly unlikely that it would even be possible to simply revert to the laws that applied before the Act took effect, at least in their entirety, so simply repealing the Act would be likely to create considerably more cost, confusion and uncertainty, in the short term if not in the longer term as well.  And because it is not possible to speculate just what the shape of any replacement legal system might be, it is not possible to predict with any confidence that the outcomes under those replacement rules would be superior to those that we can achieve by retaining the Act, and reshaping it in a way that better allows it to achieve its potential.

Proposed recommendation 1.1:  That the Act not be repealed, but rather that it be amended, to enable it to better achieve its potential.

3. In-substance security interests

3.1 The provisions
The concept of a "security interest" lies at the very heart of the Act.  The term is defined in s 12(1) in this way:

(1)
A security interest means an interest in personal property provided for by a transaction that, in substance, secures payment or performance of an obligation (without regard to the form of the transaction or the identity of the person who has title to the property).
That definition is supplemented by s 12(2), which provides:

(2)
For example, a security interest includes an interest in personal property provided by any of the following transactions, if the transaction, in substance, secures payment or performance of an obligation:

(a)
a fixed charge;

(b)
a floating charge;

(c)
a chattel mortgage;

(d)
a conditional sale agreement (including an agreement to sell subject to retention of title);

(e)
a hire purchase agreement;

(f)
a pledge;

(g)
a trust receipt;

(h)
a consignment (whether or not a commercial consignment);

(i)
a lease of goods (whether or not a PPS lease);

(j)
an assignment;

(k)
a transfer of title;

(l)
a flawed asset arrangement.
It is not entirely clear whether the list of transactions in s 12(2) merely provides examples of transactions that can be security interests if they otherwise fall within the primary definition of the term in s 12(1), or whether the nature of some of the listed examples is such that they actually expand on it.  I will return to this question shortly.

Sections 12(1) and (2) are also informed by the definition of "interest" in s 10:

interest, in personal property, includes a right in the personal property.
3.2 Does a security interest need to be a proprietary interest?
Under the general law, a security interest is a proprietary or possessory right (what lawyers would call a right in rem), not a mere contractual right (a right in personam).  This meant that a security interest was a right that was capable of being asserted against the world at large, rather than just against the owner of the collateral.

The same view is taken of the meaning of "security interest" under the Canadian PPSAs
 and the NZ PPSA
.  It is less clear that the meaning of "security interest" in the Act is limited in the same way, however, because of the fact that the Act defines "interest" as including a right in property.  The Canadian PPSAs and the NZ PPSAs do not do this.

This is not just a theoretical concern.  As a number of submissions pointed out, the question is causing genuine uncertainty, as it is not clear whether the holder of a purely contractual right needs to perfect by registration, or run the risk that the right could be ineffective.
The concern that a security interest could include purely contractual rights was more acute under the Act as originally enacted, as the original definition of "security interest" referred to an interest "in relation to" personal property, rather than an interest "in" personal property.
  The additional words "relation to" suggested that the concept of a security interest could capture more than just interests "in" personal property, particularly when contrasted with the corresponding definitions in Canada and New Zealand.  Government responded to this concern in 2011 by amending the Act to remove the words "relation to" from both the definition of "security interest" and the definition of "interest".
  However, the fact that the Act retains the current definition of "interest" still leaves it unclear whether or not purely contractual interests could be captured.

In my view, the concept of a "security interest" should only capture interests that are proprietary or possessory in character.  One of the key objectives of the Act is to provide mechanisms that can alert third parties to the fact that a person's property may be encumbered by an interest that makes the true net value of that property less than might appear to be the case.  A purely contractual right relating to property does not do this (as a breach of the obligation would entitle the holder to sue for damages, not to assert an enforceable claim over the property), so including purely contractual rights within the framework of the Act is unlikely to assist in the pursuit of this objective.  Also, if contractual rights were treated as a security interest, this could have the arguably paradoxical effect of elevating them in some respects into the equivalent of proprietary rights – for example, because the priority rules could enable a contractual right that is a security interest to take priority over a security interest that is based on a proprietary interest, or because the holder of the right would be able to enforce against the collateral under Chapter 4 of the Act.  And it is difficult to see how it would be appropriate for the "vesting on insolvency" rule in s 267 to apply to a purely contractual right.  The intent behind s 276, as I see it, is to provide that an unperfected security interest vests on insolvency in the insolvent grantor, but that the secured party remains free to pursue its (now unsecured) claim through the insolvency process.  If the security interest was only contractual to start with, then the effect of s 267 would appear to be that the secured party loses its claim entirely, and has nothing left to pursue.

For these reasons, my view is that a security interest should only arise under a transaction for the purposes of the Act if the transaction provides for an interest that is a proprietary or possessory right (ie a right in rem), not a purely contractual right.  I agree however with the submissions that suggested that the current definition of "interest" in s 10 makes it less clear than desirable that the current drafting of the Act reflects this principle.  I also cannot see how that definition otherwise provides any assistance in the interpretation of the Act.  My view is that it should be removed.

Proposed recommendation 1.2: That the definition of "interest" in s 10 of the Act be deleted.
3.3 Section 12(2)
3.3.1
General
Section 12(2) of the Act lists examples of transactions that can give rise to a security interest "if the transaction, in substance, secures payment or performance of an obligation".  Read in this way, it appears that the list is not intended to expand the meaning of "security interest", but just to provide examples of transactions that can be security interests if they otherwise fall within the primary definition of the term.  This conclusion is clouded, however, by the fact that two of the listed examples refer to transactions that are of a type that would not normally be regarded as giving rise to an interest in personal property at all, if you take the view (as I have done above) that an interest should only be able to be a security interest if it is proprietary or possessory in character.  Those two examples are:

the "conditional sale agreements" referred to in s 12(2)(d), and
the "flawed asset arrangements" referred to in s 12(2)(l).
I will return to both these examples below.  In my view, though, the correct approach to the interpretation of s 12(2) is that the list of transactions does not expand the meaning of the term "security interest", but only provides examples of transactions that can give rise to a security interest if they otherwise fall within the definition of the term.

3.3.2
Conditional sale agreements – s 12(2)(d)
Section 12(2)(d) of the Act says that one example of a transaction that can give rise to a security interest is:

(d)
a conditional sale agreement (including an agreement to sell subject to retention of title);
This language has been adopted without change from the New Zealand PPSA.
  That language appears in turn to have been based in part on the Canadian PPSAs, which refer to a "conditional sale".
  The concept of a "conditional sale" in prior Canadian law reflected what we would consider to be a "retention of title" or "Romalpa" clause,
 and it may be that the New Zealand PPSA sought to clarify this, without discarding the Canadian language entirely, by referring to retention of title arrangements as an example of a conditional sale agreement.

Our general law also once understood the term "conditional sale" to be a reference to an agreement to sell on condition that title remains with the seller until the buyer has completed payment for the goods.
  In Australia, the term has largely lost that meaning, at least in common business language, and the term "conditional sale agreement" would now generally be thought of as a reference to a sale agreement that was subject to conditions that needed to be satisfied before the transaction could complete.  The more specific meaning that once attached to the term "conditional sale" is now more commonly covered by the term "retention of title" or "Romalpa" clause.

In any event, the current formulation of s 12(2)(d) can create confusion and uncertainty, as it appears to suggest that any sale agreement subject to conditions could potentially give rise to a security interest, or at least that "conditional sale agreement" has a broader meaning than just "an agreement to sell subject to retention of title".  While it is possible that a sale agreement structured in a particular way could give rise to a security agreement even without a retention of title clause, in my view it creates unnecessary confusion to single out conditional sale agreements (as opposed to retention of title arrangements) in this way.

Proposed recommendation 1.3:  That s 12(2)(d) be amended to read:
"(d)
an agreement to sell subject to retention of title;"
3.3.3
Trust receipts – s 12(2)(g)
Section 12(2)(g) says that a further example of a transaction that can give rise to a security interest is:

(g)
a trust receipt;

The Act derives the reference to a "trust receipt" from the Canadian PPSAs
 and the NZ PPSA.
  A trust receipt is a document that a person may issue in relation to an asset, where the person has raised finance to purchase an asset.  A trust receipt in that context is a document that states that the person agrees to hold the asset on trust for the financier until the finance has been repaid.

The concept of a trust receipt is said to have originated in the United States in the late 1800s, as a tool to facilitate import/export transactions that were supported by a trade letter of credit.
  A bank that provided a trade letter of credit to support the purchase of goods by a customer would receive the bill of lading for the goods from the seller and (if the documents were in order) would pay the agreed purchase price to the seller.  The bank would usually want to retain control of the goods represented by the bill of lading until it had been paid, but the buyer might only be able to pay out the bank by taking possession of the goods and selling them.  To accommodate this, the bank would give possession of the goods to the buyer, and the buyer in return would issue a trust receipt to the bank declaring that it held the goods on trust for the bank.
It has been said that trust receipts continue to be used extensively in letter of credit financings.
   To my knowledge, though, it is not a well-recognised term in mainstream Australian finance practice.  The principle itself is not unfamiliar, as it is not uncommon, when a bank issues a letter of credit in support of a customer's import transaction, for the bank to allow its customer to take early possession of the goods as long as the customer agrees to hold them on trust for the bank.  I believe, however, that local practice is for this trust arrangement to be set out in the bank's general trading terms with the customer, and not in a separate document.
It seems quite clear that a trust arrangement of the type just described would be a security interest under the Act, on general principles.  While it might be said that the inclusion of the express reference to a trust receipt in s 12(2) does no harm, it is also not clear that it adds any particular value.
On the basis that the provision adds (a modest amount) to the length and complexity of the Act for little benefit, my preliminary view is that it should be removed.

A trust receipt is of course an example of a broader point, which is that certain trusts can give rise to security interests for the purposes of the Act.  There has been a school of thought to the effect that trusts generally (or at least fixed trusts) could give rise to a security interest, with the beneficiary as the secured party and the trustee as the grantor, on the basis that the beneficiary has an interest in personal property (ie its beneficial interest in the trust assets), and that its interest secures performance by the trustee of its obligations as trustee.  While there may be some superficial attraction to this argument, however, that this analysis misconstrues the nature of the relationship between the interest and the obligation.  Under a typical trust, the trustee's obligations are not secured by the beneficiary's beneficial interest – rather, those obligations are part of what identifies and gives substance and value to the beneficial interest.  They are part of what makes up the beneficial interest, rather than being secured by it.

It is of course possible for a trust to function as a security device.  For that to be the case, though, there needs to be an obligation outside the immediate trust relationship that is in turn secured by it.  The trust receipt, as described above, is one example of this.
Rather than refer in s 12(2)(g) to a trust receipt, it might be thought that it could be helpful to refer instead to "trusts" generally.
  Because the overwhelming majority of trusts will not be security interests and because of the potential for this to cause confusion rather than assist in the understanding of the Act, however, my view is that this would be unwise.
Proposed recommendation 1.4: That s 12(2)(g) be deleted.
3.3.4
Interests that might also be deemed security interests – ss 12(2)(h) and (i)
Sections 12(2)(h) and (i) of the Act say that a transaction may be capable of giving rise to a security interest if it is:

(h)
a consignment (whether or not a commercial consignment);

(i)
a lease of goods (whether or not a PPS lease);

These provisions appear to have been included in order to avoid any implication that the transactions that they refer to could not be security interests on general principles under s 12(1).  This implication might otherwise arise because they could also be deemed to be security interests under s 12(3).
This approach is consistent with the approach taken the Canadian PPSAs
 and in the NZ PPSA
.  It is curious, however, that s 12(2) does not make a similar clarifying statement in relation to transfers of a monetary obligation, which could also be deemed to be a security interest under s 12(3) if the monetary obligation in question is an account or included in chattel paper.
It may have been intended that this gap be covered by s 12(2)(j) or (k) (as to which, see below).  However, the intention would be more transparent, and the list in s 12(2) as a whole more user-friendly, if s 12(2) covered all types of transactions that could otherwise be deemed to be security interests under s 12(3), not just some.
The content of s 12(3) is discussed further below.  On the assumption that the Act continues to deem a transfer of an account or of chattel paper to be a security interest under s 12(3), in my view it would be appropriate to include a corresponding clarifying provision in s 12(2).
Proposed recommendation 1.5: If a transfer of an account or chattel paper continues to be a transaction that is deemed by s 12(3) to give rise to a security interest whether or not the transaction in substance secures payment or performance of an obligation, that a new paragraph be inserted in s 12(2), in substitution for current s 12(2)(g) (as to which, see Proposed recommendation 1.4 above):

"(g)
a transfer of the benefit of a monetary obligation (whether or not an [account] or [chattel paper]);"
3.3.5
Assignments, and transfers of title – ss 12(2)(j) and (k)
Sections 12(2)(j) and (k) of the Act state that a transaction may be capable of giving rise to a security interest if it is either the following:

(j)
an assignment;

(k)
a transfer of title;

The Canadian PPSAs
 and the NZ PPSA
 refer in the same context to an "assignment", but not to a "transfer of title".
The reference to "assignment" appeared in the first public draft of the Personal Property Securities Bill 2008, released in May 2008
.  The reference to "transfer of title" only appeared later, in the draft that was released in November 2008.
  Its inclusion may have been prompted by the widely–publicised decision of Finkelstein J in the Federal Court of Australia in Beconwood Securities Pty Ltd v Australia and New Zealand Banking Group Limited
.
The expressions "assignment" and "transfer" cover very similar territory.  They are one example of a theme that I will return to later, which is that it would improve the readability and facilitate comprehension of the Act if it could use more consistent terminology, or if it could at least use different terms, if it needs to, in ways that make it clear what the differences in meaning are intended to be.

As noted above, it may be that s 12(2)(k), referring as it does to a "transfer of title", was inserted in response to the decision of the Federal Court of Australia in Beconwood.  In that case, Beconwood entered into a securities lending agreement with a financier, Opes Prime.  Under the terms of the agreement (which was in an industry-standard form), Beconwood transferred outright title to securities to the financier, in return for a payment.  At the end of the arrangement, the financier was then required to transfer equivalent securities back to Beconwood (not the specific securities that were originally transferred by Beconwood to it), in return for a payment by Beconwood that was calculated as if the arrangement had been a loan.  The court held that this arrangement did not give rise to a mortgage under the law as it stood before commencement of the Act.
The insertion of s 12(2)(k) may have been intended to respond to this, and to ensure that the Act does in fact apply to arrangements of the type considered in that case.  If that was the purpose behind the inclusion of s 12(2)(k), then it is not clear that it has achieved its objective.
  Even if it does achieve this objective, though, it needs to be asked whether that is an appropriate policy outcome.
The purpose as I see it of regulating and requiring disclosure of transactions that function in substance as security interests is that it enables outsiders to become aware of the existence of interests in an asset that a person could otherwise misrepresent as being their unencumbered property.  In a situation where a person has transferred outright title in property to a third party, however, and has only a contractual right to the return of equivalent securities (or their value in cash) at some future point in time, it is hard to see how the transferor could credibly represent to outsiders that it continued to own the property that it had transferred.  To my mind, there is no point in regulating a transaction as a security interest, just because it has characteristics similar to security interests, if it is of a type that does not engage the rationale for regulating security interests in the first place.

This might be said to be a triumph of form over substance, and so contrary to one of the Act's guiding principles.  As I see it, however, the Act engages substance over form in order to ensure that it delivers equivalent treatment for transactions that are all capable of allowing the same mischief – that is, the mischief of enabling a person to misrepresent the nature of their interest in property.  If a particular type of transaction does not allow a person to do this, then it is not clear why the Act should apply to it, just because it shares some characteristics with some types of arrangements that do.
My current view is that s 12(2)(k) should be deleted, and that it should be made clear that a transaction is not a security interest for the purposes of s 12(1) of the Act if it is an outright transfer of title that does not leave the transferor with any indicia of ownership that could enable it to deceive outsiders into believing that it had clear title to the asset.
  I would be interested to hear the views of others on this.

Proposed recommendation 1.6: None at this stage, pending further consideration.
3.3.6
Flawed asset arrangements – s 12(2)(l)
Section 12(2)(l) of the Act states that an interest provided for by a transaction may be capable of being a security interest if the transaction is:

(l)
a flawed asset arrangement.
The NZ PPSA contains similar language.
  There does not appear to be corresponding language in the Canadian PPSAs.

The inclusion of s 12(2)(l) has generated both controversy and uncertainty in a number of ways.
First, it is not clear just what the term captures.  It is not a legal term of art (in contrast to most of the other types of transactions listed in s 12(2)), so it is difficult to say precisely what types of transaction s 12(2)(l) is intended to bring within the operation of the Act.
Among finance lawyers, the expression is most commonly understood to refer to a right to receive a payment of money that is subject to a condition (or "flaw") that must be satisfied before the payment needs to be made.  Perhaps the most common example is that of a bank account which has as one of its terms that the depositor is required to perform an obligation owed to the bank (often an obligation that is not directly related to the account itself) before the bank is required to repay the deposit.  That other obligation of the depositor could be to repay some other loan that the depositor owes to the bank.  In this case, the condition on the bank's obligation to repay the deposit is the "flaw" on the asset (ie on the deposit), and it serves to protect the bank against the risk of non-performance of the depositor's other obligation by virtue of the fact that the bank gets to keep the deposited amount until the depositor's obligation has been performed.

Flawed asset provisions are also a standard feature of most derivative transactions.

While the deposit arrangement described above may be the most recognised example of the term "flawed asset arrangement", other arrangements could fall within its reach as well.  For example, almost all executory contracts contain conditions to performance.  A shareholder might lend money to a company on the basis that a company need not repay the loan if the shareholder ceases to be a member of the company, or ceases to provide the company with particular services that the company requires.  Almost every contract for the sale and purchase of property will also contain conditions to completion.  Could they also be seen to be flawed asset arrangements, and so need to be perfected under the Act (presumably by registration) in order to be enforceable?  Of course, even if an arrangement is a flawed asset arrangement, it will only give rise to a security interest for the purposes of the Act if the arrangement provides the putative secured party with an interest in personal property that in substance secures payment or performance of an obligation.  Most routine contracts for the sale and purchase of property will not do this, so the Act is unlikely to be engaged in relation to those contracts even if it could be said that the conditionality within the contract causes it to be a flawed asset arrangement.  The question does however demonstrate the uncertainty that s 12(2)(l) can create.

The second source of uncertainty created by s 12(2)(l) relates to the fact that a flawed asset arrangement with respect to a deposit does not obviously give the putative secured party any proprietary or possessory right in the affected asset.  The fact that the bank's obligation to repay the deposit is subject to a condition (or flaw) does not give the bank a proprietary or possessory interest in the deposit.  Rather, the condition to repayment is an inherent term of the deposit itself.  The situation can be contrasted with one where a customer holds a deposit with the bank, and then offers the deposit up to the bank as collateral for a loan.  If the bank takes a security interest over the deposit to secure repayment of the loan, then the bank is clearly taking a security interest on general principles, because it is acquiring a proprietary interest in the deposit (through the security agreement) to secure repayment of the loan.  In the case of a flawed deposit, however, the inclusion of the flaw as a term of the deposit agreement does not give the bank a proprietary or possessory right in the benefit of the deposit.  It simply limits the circumstances in which the deposit must be repaid.
It is of course correct to say that the two structures described in the previous paragraph are functionally very similar, and it could be argued that it would be inappropriate for one to be covered by the Act but not the other.  One case in Canada
 has also held that a flawed asset arrangement, at least in combination with set-off rights, can be a security interest for the purposes of legislative provisions in Canada that are similar to the definition of "security interest" in the Act.  That decision has however received a very mixed reception, both in Canada and here in Australia,
 and it is not at all clear that Australian courts would agree with it.

In any event, the purpose of this discussion is to consider not what the Act might currently cover, but rather what it should cover.  It may be possible to construct examples of arrangements that could enable a flawed asset arrangement to provide a secured party with an interest in the flawed asset that is proprietary or possessory in character.  If that is so, then the arrangements will be a security interest on general principles.  In my view, however, it is preferable not to clutter the Act with examples of possible security interests that have the potential to cloud its meaning, by suggesting that a security interest could be merely contractual in nature.  This is important in order to preserve the principle, discussed in Section 3.2 above, that an interest should only be a security interest for the purposes of the Act if it is proprietary or possessory in character.  I am also concerned at the fact that the expression "flawed asset arrangement" is imprecise, and without a generally-accepted meaning.  Section s 12(2)(l) creates unnecessary uncertainty, and my view is that it should be removed.

This is not to say, of course, that flawed asset arrangements (on any meaning of the term) could never be security interests.  If a flawed arrangement manages to satisfy the elements of the definition of a security interest in s 12(1), then it should be subject to the Act, under s 12(1).  This will continue to be case even if s 12(2)(l) is deleted.
Proposed recommendation 1.7:  That s 12(2)(l) be deleted.

4. Deemed Security Interests
4.1 Policy rationale
Section 12(3) of the Act deems three types of interest in personal property to be security interests, whether or not they secure payment or performance of an obligation.  They are:

(a)
the interest of a transferee under a transfer of an account or chattel paper;

(b)
the interest of a consignor who delivers goods to a consignee under a commercial consignment;

(c)
the interest of a lessor or bailor of goods under a PPS lease;

The fact that s 12(3) deems some types of interests to be security interests, even if they do not secure payment or performance of an obligation, is not easy to reconcile with the approach taken by the Act to the primary definition of "security interest" in s 12(1), as s 12(3) focuses on the form of a transaction rather than its substance to determine whether or not the Act should apply to it.  Two different justifications have been given for this.

The "ostensible ownership" explanation
The first justification is founded in the fact that the existence of a security interest over property is not the only circumstance in which a person with apparent ownership of property may not have clear title.  A person might have temporary possession of the property of another, for example, or could be storing it for the owner as bailee or custodian.  Like security interests, these types of arrangements all have the capacity to enable a person who appears to be the owner of the property to misrepresent the extent of their rights in the property to third parties.
As noted in the Interim Report, though, it would not be practicable for the Act to accommodate all these types of interests:

It would not be practicable for the Act to deal comprehensively with all circumstances in which apparent ownership of property is divorced from its true ownership.  This reality was acknowledged by the Law Reform Commission of Saskatchewan in its report "Proposals for a Saskatchewan Personal Property Security Act" in July 1977, in which it made the following observation:

It is totally unrealistic to attempt to bring within the scope of the Act every kind of transaction in which deception results from a separation of interest and appearance of interest.  However, it is realistic to include in the registration and perfection system of the Act certain types of transactions which, because of their commercial importance, are likely to continue to produce significant disruption if left out.

The practice in the Canadian and NZ PPSAs, as well as in Article 9, has not been to completely ignore other types of potentially-misleading transactions.  Rather, the approach taken in those jurisdictions has been to extend the legislation to include some limited categories of additional transactions.  In the case of Saskatchewan, for example, they chose to include transactions that were seen to be of such significance that it would produce "significant disruption" if they were not captured.  This can be seen from the text quoted immediately above.  The same point is made in one of the leading Canadian commentaries in relation to the Canadian PPSAs.  It states that the "clear" policy reason in the Canadian PPSAs for deeming some transactions to give rise to a security interest is the fact that "[e]ndemic to each type of transaction is the potential for third party deception and the consequent commercial disruptions that this entails."

The "too hard to tell the difference" argument
The second justification is a more practical one, and is based on the fact that sometimes it can be difficult to determine whether or not a transaction does in fact secure payment or performance of an obligation.  This argument has been advanced in particular in relation to the overseas equivalents of s 12(3)(c), relating to longer-term leases.  However, I am not currently persuaded that this is by itself a compelling reason for including a type of transaction in s 12(3).  There are three main reasons for this.
· It may be necessary to make the distinction anyway. The first is that there will still be circumstances in which it is necessary to determine whether a transaction is or is not an in-substance security interest.
Taking leases as an example, it may be necessary to determine whether a lease is an in-substance security interest if the lessee defaults, as that will dictate the extent to which Chapter 4 will apply to the enforcement process.  A lessee might also become insolvent in a way that could engage the "vesting on insolvency" rule in s 267. Again, it may be necessary to determine whether or not a lease is an in-substance security interest, in order to determine whether the section could apply.

Section 267 will be discussed in a later consultation paper. If the section is retained, though, there is a strong argument in my view that it should not apply to any PPS lease unless it is also an in-substance security interest, mirroring the situation as it is at present under s 267 for transfers of accounts and commercial consignments. If the section is amended along those lines, then the "too hard to tell the difference" argument will be even less relevant to s 267.

· The real cause of the problem may be the ostensible ownership issue. Secondly, a lessee might also try to sell or sublease the property, or grant security over it to another secured party. In this case, it does become necessary to decide whether the Act applies, so s 12(3)(c) removes the need to decide whether the lease is an in-substance security interest. However, the need to decide whether the Act applies has actually arisen because of the "ostensible ownership" problem – that is, because the lessee's possession of the goods has misled a third party into thinking that the lessee owns them. If the third party had not been misled, it may not have tried to buy or take security over the goods, and it would not have been necessary to decide whether the Act applies.

· Section 151. Finally, it might be argued that the "too hard to tell the difference" argument is a good reason for s 12(3)(c) because it helps a lessor to know that it can register a financing statement without breaching s 151. To my mind, though, that is putting the cart before the horse – s 151 should limit registrations to circumstances where there are or may be a security interest, but should not be a driver for deciding what should be a security interest in the first place. Section 151 will be considered in a later consultation paper, but there is a strong argument in my view for making it more flexible, and to allow a person to register if they reasonably consider that they will be entering into a transaction, but are not sure whether it will in fact give rise to a security interest. If that change is made, then the "too hard to tell the difference" argument does not support the bright line test in this context either.
Finally, if a lease runs full term without incident then it will not be necessary to determine whether or not it was an in-substance security interest.  Equally, though, it will not have mattered whether or not the Act applied to it.
This is not to say that the "too hard to tell the difference" argument is not relevant at all. It does suggest, however, that it may not be a compelling reason on its own to extend the reach of the Act.

The choice in s 12(3) of the types of transactions that are deemed to be security interests has been heavily influenced by the overseas models, and in particular by the Canadian PPSAs
 and the NZ PPSA.
  The discussion in the balance of this Section 4 considers whether the arguments in favour of including these arrangements in the overseas models are also appropriate for the purposes of our Act and, if so, precisely what types of those arrangements should be captured.  Decisions on these issues will depend to a significant degree on the answer to the question of what the policy driver is for including deemed security interests in the Act at all.  It can be seen from the discussion above that my view is that the primary factor in deciding whether a particular interest should be considered for inclusion in s 12(3) are whether it engages the ostensible ownership concern and, if it does, whether it would produce significant disruption if the interest were not captured.  I acknowledge however that others see this differently.  I would be interested to hear further views on this.
4.2 Transfer of an account or chattel paper

4.2.1
Transfer of an account
As noted above, the Act deems a "transfer of an account" to be a security interest for the purposes of the Act, whether or not the transfer in substance secures payment or performance of an obligation.  The discussion below considers whether this is appropriate.

4.2.1.1 Should the Act deem a transfer of an account (however defined) to be a security interest if it does not secure payment or performance of an obligation?

The inclusion of transfers of accounts within the Act is consistent with the Canadian PPSAs
 and the NZ PPSA.
  As noted in Section 4.1, two justifications have been given for this.  First, it is said that it is appropriate to include them within the ambit of the legislation because of the difficulties that would otherwise be involved in determining whether or not a particular transfer of an account operates as security for payment or performance of an obligation.  In my view, though, this is not a particularly satisfactory justification on its own, for the reasons given in Section 4.1.  There may also be reasons outside the Act (for example, tax reasons) why it is necessary to determine whether a transfer of an account is absolute or by way of security.
The second reason for deeming transfers of accounts to be security interests even if they do not secure payment or performance of an obligation is that this could be an appropriate response to the "ostensible ownership" concern – that is, the argument that transfers of accounts are such an important feature of our financial marketplace that it would cause "significant disruption" if they were not captured by the regime established by the Act
.

It is indeed very common in the Australian marketplace for companies to raise finance through the sale of their accounts receivable to a financial institution or other specialist finance house.  This suggests that transfers of accounts (or at least transfers of some types of accounts) may be a sufficiently important feature of our marketplace that it is appropriate to include them within the Act.  Against this, however, it could be argued that a registration system that discloses the existence of a transfer of an account cannot give a searcher of the register a complete picture.  This is because an account (however defined) is an intangible, and a potential purchaser of the account cannot use the register to determine whether the account exists in the first place.  And as the account is an intangible, the potential purchaser is unable to verify its existence by means of a physical inspection.  The only way in which a potential purchaser of an account can determine whether or not the account exists, other than by relying on the transferor's word, is by making relevant enquiries of the putative obligor – as would be the case if the Act did not apply.  And if the purchaser needs to rely on the transferor's word as comfort that the account exists, why should they not also rely on the transferor's word that the account is unencumbered?
This might suggest that a potential purchaser of an account does not gain as much comfort from a search of the Register as might initially be thought to be the case, and this might be thought to call into question the extent to which the Register really assists them.  Even though a search of the Register will not indicate whether an account that is the subject of a proposed transfer in fact exists, however, it does help a prospective purchaser to narrow the risk in its transaction, by enabling it to determine whether the transferor might have already transferred it, or given security over it, to another party.  For that reason, I anticipate that the receivables finance industry, in particular, will be keen to retain the thrust of s 12(3)(a) as it applies to accounts.  I would however be interested to receive further input on this.
One additional reason why the receivables finance industry could be keen to retain transfers of accounts within the Act is that it makes it possible for them to rely on the mechanisms in s 64 to take priority over certain competing interests in the account.  Section 64 will be the subject of discussion in a later paper.

Proposed recommendation 1.8:  That s 12(3)(a), which provides that a transfer of an account can be a security interest whether or not it in substance secures payment or performance of an obligation, be retained.
The meaning of "account"

Section 10 of the Act defines "account" in these terms:

account means a monetary obligation (whether or not earned by performance, and, if payable in Australia, whether or not the person who owes the money is located in Australia) that arises from:

(a)
disposing of property (whether by sale, transfer, assignment, lease, licence or in any other way); or

(b)
granting a right, or providing services, in the ordinary course of a business of granting rights or providing services of that kind (whether or not the account debtor is the person to whom the right is granted or the services are provided);

but does not include any of the following:

(c)
an ADI account;

(d)
chattel paper;

(e)
an intermediated security;

(f)
an investment instrument;

(g)
a negotiable instrument.
Example: An account that is a credit card receivable is covered by paragraph (b).
The NZ PPSA defines its corresponding term, "account receivable", much more simply:

Account receivable means a monetary obligation that is not evidenced by chattel paper, an investment security, or by a negotiable instrument, whether or not that obligation has been earned by performance.

The definition in the Canadian PPSAs is similar to the definition in the NZ PPSA.

A number of submissions made the point that the parameters of the definition of "account" in the Act are quite unclear.  Comments were directed in particular at the fact that paragraph (b) of the definition extends the term to include a monetary obligation that arises from "granting a right" or a "providing a service", in each case in the ordinary course of a business of granting rights or providing services of that kind.  While the overall flavour of the definition of "account" is one of capturing what might loosely be described as trade receivables or book debts, submissions point out that the language of paragraph (b) could be read as capturing other types of monetary obligations as well, including monetary obligations that arise under a loan agreement.  This is because the monetary obligations under a loan agreement could be said to arise from the fact that the lender granted to the borrower the right to draw the loan
.  This line of analysis is bolstered by the example given immediately below the definition, which cites a "credit card receivable" as an example of a monetary obligation that is covered by paragraph (b).
Paragraph (b) could be said to capture transfers of insurance policies for the same reason, although many of them, subject to the discussion in Part 6.7 of this paper, would then be excluded from the Act by s 8(1)(f)(v).

My understanding of the corresponding provisions in the NZ PPSA and the Canadian PPSAs is that the concept of an account in those jurisdictions is intended to cast a broad net.  This has recently been confirmed by case law in New Zealand.
  The question that needs to be asked for the purposes of this review however, is: what is the desirable breadth of the definition for the purposes of the Act, in the Australian business environment?
On the one hand, it could be argued that the definition of "account" should be cast broadly, as this would allow more information regarding dealings in intangible property to be available for search on the Register.  On the other hand, it could be argued that it would impose an unfair burden on a potentially unsophisticated or occasional purchaser of an account to require it to be aware of the need to register under the Act in order to perfect its purchase.  Interestingly, in the context of PPS leases (to which I will return below), the policy competition between potentially unsophisticated or occasional lessors on the one hand, and searchers of the Register on the other, is resolved by only bringing a lease within the ambit of the Act (if it is not an in-substance security interest under s 12(1)) where the lessor is "regularly engaged in the business of leasing goods" – in other words, if it is leasing goods as a business and so should be aware that the Act may apply.
  Ad hoc lessors, in contrast, are not captured by the definition.

It should be asked whether a similar distinction should be drawn for the purposes of transfers of accounts – in other words, whether a transfer of an account (if it is not an in-substance security interest under s 12(1)) should only be within the ambit of the Act if the transferee is regularly engaged in the business of purchasing accounts.  Article 9 recognises that this is an issue but tackles it in a slightly different way, by deeming assignments of accounts to be automatically perfected when they attach, if the assignment is not part of a transfer of a significant part of the assignor's outstanding accounts.
  As the Official Comments to this provision in Article 9 put it, the purpose of this limitation is to protect "casual or isolated assignments – assignments which no one would think of filing".

It is not clear that including transfers of accounts within the Act and then deeming them to be perfected would achieve a functionally superior outcome to simply not including them within the Act in the first place.  The Article 9 approach to this question would also add complexity to the Act, rather than help to simplify it.  Either way, however, it is instructive to see that the Article 9 approach is to provide a safe harbour for "casual or isolated" assignments of accounts, for reasons that are not dissimilar to those that explain why the definition of PPS lease in s 13 of the Act is limited to leases by a lessor that is regularly engaged in the business of leasing goods.

One potential disadvantage of limiting s 12(3)(a) by reference to the nature of the business of the transferee, or by reference to whether the transfer is (or is part of) a transfer of a significant part of the transferor's accounts, is that this can produce challenges for a purchaser of an account that has been transferred through the hands of successive transferees.  If a potential purchaser of an account is to acquire an account that the transferor itself has acquired, the purchaser would need to determine whether the purchase of the account by its transferor (and any preceding transfers as well) had needed to be perfected, in order to be confident of its chain of title.  If some transfers of an account can be within the Act but not others, depending on the circumstances attending the transfer, this may be more difficult for a transferee to determine.

It is not clear however that this would be a recurring problem.  And if a prospective purchaser of an account is not confident that all prior transfers in the chain have been properly perfected, it would presumably be open to it to undertake any remedial registrations itself.

Another possible solution would be to clearly limit the definition of "account" to the type of receivable that is customarily purchased by "professional" receivables purchasers – that is, trade or similar receivables that are commonly purchased by financial institutions or specialist factor houses.  That could possibly be achieved by limiting paragraph (a) of the definition to sales or leases of property that are made "in the ordinary course of a business of selling or leasing property of that kind" (ie by limiting it to sales and leases, and further restricting it in the same fashion as the current limitation in paragraph (b)), and by making it clear in paragraph (b) that the grant of the right or the provision of the service needs to be the consideration or quid pro quo for the monetary obligation, not merely part of the background against which the monetary obligation arises.

I am tempted to suggest that the balance between the competing priority considerations in relation to transfers of accounts should be resolved by a combination of these solutions, ie by both tightening the definition of "account" as described above, and by providing in s 12(3)(a) that a transfer of an account is only a security interest (if it is not an in-substance security interest under s 12(1)) if the transferee of the account is "regularly engaged in the business of purchasing accounts".  Rather than elevate this to a proposed recommendation at this stage, however, I would like to invite further comment on this.
Proposed recommendation 1.9: None at this stage, pending further consideration.

The meaning of "transfer"

Finally, it remains to be considered what types of transactions the Act should capture as a "transfer" of an account.
The term "transfer" is not defined in the Act.  At general law, it has a very broad meaning, and has been said to be "a word of the widest import, and [to] include… every means by which… property may be passed from one person to another".

If it is correct to start from the proposition that a transaction should only be considered for inclusion in the Act as a deemed security interest if it has the capacity to enable a person to misrepresent the extent of their interest in the property in question (ie  because of the "ostensible ownership" concern), then a dealing in an account should perhaps only be a "transfer" of the account for the purposes of s 12(3)(a) if the putative transferor remains armed with indicia of title that enable it to represent that it still has an interest in the account, after the dealing has taken place.  If the effect of the dealing is that the "dealer" severs all actual or apparent connection with the account, however, and so is unable as a practical matter to credibly claim to have a continuing interest in it, then it is difficult to see why the Act should apply.

Outright legal transfers

The rules of the common law, as they developed through the Middle Ages, did not permit an account (referred to in legal terminology as a "chose in action") to be assigned.  The rules of equity sought to soften the effect of this rigidity, however, by allowing the holder of a chose in action to assign the benefit of the chose in equity.  Under an equitable assignment, the assignor remains the legal owner of the chose in action, but is required to hold it for the benefit of the assignee, who is regarded as the owner of the account in equity.  The assignee can give notice of the assignment to the obligor and require the obligor to make payments directly to it.  Alternatively, the assignee can allow the assignor to continue to collect payments, and to pass them on to the assignee.  In either case, if the equitable assignee wants to bring proceedings to enforce the payment obligation, it must do so through the assignor (or must join the assignor as a party to the proceedings), because the assignor is still the legal owner of the obligation.

Legislation in all States and Territories now facilitates a legal assignment of payment obligations as well.
  A legal assignment needs to be in writing and to be absolute, and written notice of the assignment needs to be given to the obligor.  If the legislative requirements are satisfied, the assignee is able to recover payments directly from the obligor, and does not need to involve the assignor in the enforcement proceedings.  The assignor is no longer able to enforce the debt, and as a practical matter is no longer able to credibly claim to have an interest in it.

Given this practical effect of a legal assignment of an account, it must be asked whether it is appropriate for legal assignments of accounts to be deemed to be security interests by s 12(3)(a) and so brought within the Act.  If a legal assignment is by way of security, of course, it will be captured by s 12(1), despite its apparent outright nature.  That accords with established legal principle as well, as the transferor would be regarded under the general law as holding a residual property interest in the account (a so-called equity of redemption).  If an outright legal transfer is captured under s 12(3), however, the effect is that the transferor continues to have an interest in the account, or at least continues to be able to grant interests in the account to third parties, even though the transferor has severed all connection with the account.  While it is clearly possible for the Act to have this effect, it is not an intuitive outcome.

It should not be forgotten that one of the objectives of the Act was to do away with form-based distinctions, such as the distinction between legal and equitable security interests, that so complicated the law before the Act.  That is one of the great achievements of the "in-substance" concept of a security interest in s 12(1).  When it comes to s 12(3), however, the Act is using rules that are based more on the form of a transaction than its commercial substance to determine whether the Act will apply.  For this reason, it seems to me that it would not be inappropriate to distinguish for the purposes of s 12(3)(a) between different types of dealings with an account, where one type of dealing engages the "ostensible ownership" concern, but the other does not.

Proposed recommendation 1.10: That s 12(3)(a) not apply to a transfer of an account that is an outright legal transfer.

Novations
It is not uncommon in corporate finance transactions for a debt to be "transferred" by way of a novation.  Under this type of arrangement, a lender "transfers" the benefit of a loan to another financier by means of a three-way agreement between the lender, the new financier and the borrower.  Under that agreement, the borrower and the outgoing lender agree to cancel their loan, in return for the borrower agreeing to owe identical obligations to the new lender instead.  In other words, the existing loan is not transferred, but is cancelled and replaced by a new loan obligation between the borrower and the new lender.
This would not be regarded as a "transfer" of the existing loan on the traditional understanding of the term "transfer".  It might be thought, however, particularly given the "substance over form" approach that the Act takes to determining whether a transaction gives rise to a security interest under s 12(1), that a novation of this nature could be a "transfer" for the purposes of s 12(3)(a).
As discussed above in relation to legal transfers, however, s 12(3) does not rely on the "substance over form" principle that is at work in s 12(1).  And perhaps even more so than in the case of a legal assignment, a three-way novation, involving as it does the active consent of the obligor, does not leave the outgoing lender with any ability to represent to others that it still has an interest in the novated obligation.
If the definition of "account" is narrowed in the manner discussed in Section 4.2.1.2 above, this particular issue will no longer be relevant in the context of corporate finance transactions, because corporate debt obligations would not be "accounts".  As a matter of principle, however, it seems to me that a novation of an account should not be regarded as a "transfer" of the account for the purposes of s 12(3)(a), however the term "account" might be defined.

Despite this, I am not minded to recommend that this be clarified by way of an amendment to the Act.  Consistent with the assessment principles set out in Annexure B, it is important to resist the urge to over-complicate the Act by providing exceptions or sub-rules to deal with particular fact patterns, or by including "avoidance of doubt clarifications" unless they are truly necessary.  I believe that it is already sufficiently clear that a novation of an account will not be a "transfer" of the account for the purposes of s 12(3), and that the Act does not need to be amended to clarify this further.  I am also aware that my final report may be extrinsic material of a type referred to in s 15AB(2)(b) of the Acts Interpretation Act 1901, in which case this commentary itself, if included in the final report, could be drawn on if necessary to support that conclusion.
Proposed recommendation 1.11:  That the Act not be amended to clarify that a novation is not a "transfer" for the purposes of the Act.
Declarations of trust
At general law, an equitable assignment (or transfer) of an account is conceptually different to a declaration of a trust over it.  As a practical matter, though, they achieve very similar outcomes, as the assignor/trustee in each case ends up holding the legal title to the asset, and equitable title to the asset is vested in the assignee/beneficiary.  Similar to the discussion above in relation to outright legal transfers and novations, it should be asked whether it is appropriate as a policy matter for the Act to apply to one but not the other.
Similar to the view I express above in relation to outright legal transfers and novations, however, my view is that it is not inappropriate to make the distinction in this context.  Unlike s 12(1), which looks very much to the substance of a transaction rather than its form to determine whether it applies, s 12(3) does look at the legal form of a transaction in order to determine whether it should be deemed to be a security interest.  And while a declaration of trust over an asset can produce an outcome that is similar to an equitable assignment of the asset, declarations of trust operate in many ways, and are often in favour of multiple beneficiaries, and it would be quite impractical, in my view, for s 12(3)(a) to apply to all of them.  It would be impractical for the Act to apply, for example, where an account is acquired by a trustee of a trust with multiple beneficiaries, as it would otherwise be necessary for each beneficiary to then perfect (presumably by registration) against the trustee, in order to protect its beneficial interest in the account.

So in my view, a declaration of trust over an account should not be regarded as a transfer of the account for the purposes of s 12(3)(a).  Similar to the approach I have taken above in relation to novations, however, I am not minded to recommend that the Act be amended to clarify this, on the basis that this is already the position under the Act and that this discussion may be able to be relied on if necessary in support of that conclusion, if included in my final report.  The position may also be able to be made clearer through a clarification of the meaning of the word "transfer".  This will be considered in a later consultation paper.
Proposed recommendation 1.12:  That the Act not be amended to clarify that a declaration of trust is not a "transfer" for the purposes of the Act.
4.2.2
Transfer of chattel paper
The term "chattel paper" is defined in s 10 of the Act in this way:

chattel paper means one or more writings that evidence a monetary obligation and either or both of the following:

(a)
a security interest in, or lease of, specific goods, or specific goods and accessions to the specific goods (even if the description of the goods (and accessions) is taken to include a description of intellectual property, or an intellectual property licence, under section 105);

(b)
a security interest in specific intellectual property or a specific intellectual property licence;
but does not include any of the following:

(c)
a document of title;
(d)
an intermediated security;

(e)
an investment instrument;

(f)
a negotiable instrument.

A similar (but simpler) definition can be found in the Canadian PPSAs
 and the NZ PPSA.

The concept of "chattel paper" is not recognised by Australian law outside the Act.  It is an expression that was first coined in Article 9, in order to enable Article 9 to facilitate a particular method of financing motor vehicles (and some other consumer goods) that was prevalent in the United States at that time.
  Under that financing method, if a customer wanted to finance the purchase of a motor vehicle (for example), the dealer that sold the motor vehicle to the customer would provide the initial finance itself, and would take security over the motor vehicle to secure repayment of the loan.  At appropriate intervals, the dealer would then bundle up the secured loan contracts that it had made to its customers, and transfer them as a package to a financier.  It appears that this type of transfer of the secured loan contracts to the financier had acquired a semi-negotiable status under United States law even before Article 9 was introduced, and Article 9 sought to preserve that status.  It did this in part through the inclusion of Article 9 of a provision that is equivalent to s 71 of the Act.

Chattel paper financing also is also said to have been a "key feature" of Canadian secured financing since the early 1900s
.
As has been pointed out with some force, however, the Australian motor vehicle and consumer finance industry does not work in this way.
  This makes it appropriate to ask whether the concept of "chattel paper" and the related provisions in the Act, including in particular s 71, should be retained.
It was put to me, in discussions around the time the Act was introduced, that it did not matter that chattel paper was not a current term of art, or that the Australian finance industry did not currently rely on chattel paper as a financing tool, because it was hoped that including chattel paper and the associated machinery in the Act would foster the development of a market in chattel paper in the same way as in the overseas jurisdictions.  One of the submissions suggested that this may indeed be starting to be the case.  The message from most submissions however was that the inclusion of the concept of chattel paper in the Act is much more of a hindrance in commercial transactions than a benefit.  As one example, because s 71 provides priority to a purchaser of chattel paper that takes possession of the physical instrument, a financier to a leasing company now has to consider whether it needs to take physical possession of all the leasing company's lease contracts as they are entered into, in order to avoid the risk that the leasing company could give a superior interest in its portfolio to another financier (by transferring possession of the contracts to that other financier).  Leasing companies understandably resist being required to provide their financiers with physical possession of all their leasing contracts, as this would significantly disrupt their business operations.  Because this leaves the financier exposed to the risk that the value of its security package could be eroded, however, it may make the financier more reluctant to extend credit to the leasing company, or may cause the financier to provide credit on less favourable terms.  This outcome is contrary to one of the over-arching objectives of the Act, which is to improve the ability of businesses to use their assets as collateral and to access more cost-effective finance.

The expression itself is also a source of considerable uncertainty.  Uncertainty arises, for example, where the chattel paper consists of a financing arrangement under which the secured party is the owner of the asset and leases it to the grantor.  It is not too difficult to conceptualise the effect of a transfer of chattel paper where the chattel paper consists of a secured loan, as the secured party, by transferring the chattel paper, is transferring to the transferee the benefit of the loan and the security.  In the case of chattel paper that represents a leasing arrangement, however, what happens to the secured party's ownership of the goods themselves when the secured party deals with the chattel paper – for example, by transferring possession of the chattel paper under s 71?  Does the original secured party retain ownership of the goods, or does ownership of the goods transfer to the transferee as part of the transfer of the chattel paper?  If the original secured party does retain ownership, what happens to its ownership when the transferee secured party enforces the chattel paper rights against the lessee?

It may be that this uncertainty was not such an issue under Article 9, because prior United States law had already taken the step of re-characterising transactions such as finance leases into secured loans and treating the putative owner/lessor of the goods as only having security over them.
  It is however a source of confusion and uncertainty under the Act.

This is one example of a theme that I expect to return to later, that some work needs to be done throughout the Act to enable it to function more effectively as an integrated component of the overall Australian legal framework.  For present purposes, though, it is sufficient to point out that the particular aspects of United States law that helped to make sense of the concept of chattel paper under Article 9 are not all part of our legal framework.

Two submissions maintained that there is value in retaining the concept of chattel paper in the Act, because it is in fact being relied on by some financiers as a useful financing tool.  I would be interested to receive more specific information about this, as that has not been reflective of my experience with the Act so far.  The majority of submissions that commented on this point argued that the concept introduces complexity and uncertainty into the Act for little if any corresponding benefit.  That is the view that I am inclined to support at this stage, as I also believe that the concept adds both conceptual and practical uncertainty to the Act, and that the purpose that it was designed to serve in Article 9 has little role to play in the current Australian business environment.
Proposed recommendation 1.13:  That the definition of "chattel paper" in section 10, and all references in the Act to chattel paper (including s 71), be deleted.
Some submissions drew attention to drafting problems in the way the Act deals with chattel paper.  If the concept is retained, these problems should be addressed.
4.3 Commercial consignments
Section 10 of the Act defines a "commercial consignment" in this way:

commercial consignment means a consignment if:

(a)
the consignor retains an interest in goods that the consignor delivers to the consignee; and

(b)
the consignor delivers the goods to the consignee for the purpose of sale, lease or other disposal; and

(c)
the consignor and the consignee both deal in goods of that kind in the ordinary course of business;
but does not include an agreement under which goods are delivered to:

(d)
an auctioneer for the purpose of sale; or

(e)
a consignee for sale, lease or other disposal if the consignee is generally known to the creditors of the consignee to be selling or leasing goods of others.

The NZ PPSA defines the concept in somewhat simpler terms: 

Commercial consignment –
(a)
Means a consignment where –
(i)
A consignor has reserved an interest in the goods that the consignor has delivered to the consignee for the purpose of sale, lease, or other disposition; and

(ii)
Both the consignor and the consignee deal in the ordinary course of business in goods of that description; and

(b)
Does not include agreement under which goods are delivered to an auctioneer for the purpose of sale:

As discussed in Section 4.1, I am approaching the consideration of the proper scope of s 12(3) on the premise that a transaction should only be deemed to give rise to a security interest if the transaction is of a type that engages the "ostensible ownership" concern or (to a lesser extent) if it can be too difficult to determine whether a particular transaction of that type is within s 12(1), and the transaction in either case is sufficiently prevalent or otherwise significant in our economy that it would do "significant disruption" if it were not covered by the Act.
It has been suggested that consignment sales became a feature of Canadian financing practice because they enabled parties to avoid the "difficulties and technicalities" that were associated with some other types of chattel financing.
  It appears, for example, that sales on consignment were an important element of the financing landscape in Saskatchewan at the time it enacted the Sask PPSA.
  Commercial consignments also appear to have been an important feature of the New Zealand financial marketplace at the time that New Zealand was exploring the prospect of introducing the NZ PPSA.  The NZ Law Commission Report suggests that commercial consignments may have been an important financing tool (although it does not say this in as many words).  It states, for example, that a "common" example of this type of transaction is the bailment or "floor plan" financing arrangement that motor vehicle manufacturers or finance companies commonly provide to motor vehicle dealers.

Bailment or floor plan financings are also a common financing tool in Australia.  As they are typically structured here (as I understand it), though, they are unlikely to be "commercial consignments" as that term is commonly understood, as the motor vehicle dealer does not usually have the authority to sell vehicles as the manufacturer's or financier's agent.  Under this type of arrangement as it commonly operates in Australia, the manufacturer or financier makes the vehicles available to the vehicle dealer by way of a bailment.  The manufacturer or financier remains the owner of the vehicles, and the dealer is given possession of them.  That enables the dealer to make the vehicles available for inspection by prospective purchasers on the dealer's showroom floor.  While the dealer has possession of the vehicles, it does not typically have a right to purchase them, or to sell them as the manufacturer's or financier's agent.  Rather, when the dealer enters into a contract to sell the vehicle to a customer, it asks the manufacturer or financier to sell the vehicle to it, so that it can complete the on-sale.  It is this feature, the fact that the dealer does not sell the vehicle as the manufacturer's or financier's agent, that means that the typical bailment or floor plan financing in Australia would not be a commercial consignment on the common understanding of the term.  It is possible, however, that they could be captured by the definition of the term in the Act, as it does not expressly require in paragraph (b) of the definition that the "sale, lease or other disposal" be made as the consignor's agent.
Bailment or floor plan arrangements of this type are highly likely to be in-substance security interests under s 12(1), and it is not clear that other types of commercial consignments are a sufficiently important feature of the Australian commercial environment to warrant specific treatment in the Act.  I would however be interested to receive further input on this from market participants.  If I am correct in my preliminary view that they do not play a significant role in our commercial environment, then it must be asked whether it is appropriate to complicate the Act by including provisions that deal expressly with them.

This potential doubt regarding the extent of the relevance of commercial consignments to the Australian commercial environment is heightened by the fact that the term is, in any event, a rather narrow one.  In particular, a consignment is only a "commercial consignment" if both the consignor and the consignee deal with goods of the relevant kind in the ordinary course of business, and if it is not readily apparent (broadly put) that the consignee is dealing with goods belonging to others.  If the conclusion from further feedback is that the concept of a commercial consignment is indeed sufficiently important that it should be retained in the Act, then consideration could be given to adjusting the parameters of the term in at least two ways:

· First, so that it is only necessary for the consignor (and not also the consignee) to be in the business of dealing in goods of that kind (eg that the consignor be "regularly engaged in the business of disposing of goods").  This would make it more consistent with the current risk allocation principles that sit behind the definition of a PPS lease, and (potentially) with a corresponding recommendation in relation to transfers of an account.

· Secondly, to amend paragraph (e) of the definition by deleting the words "to the creditors of the consignee" – so that a transaction will not be a commercial consignment if the consignee is "generally known to be selling or leasing goods of others".  It is not clear to me why the test should be delineated by what is generally known only to the consignee's creditors, as they are by no means the only class of people who may be interacting in a relevant way with the consignee.
Proposed recommendation 1.14:  None at this stage, pending further consideration.

4.4 PPS leases

4.4.1
Introductory comments
Section 13 of the Act defines the term "PPS lease" in this way:

Meaning of PPS lease
(1)
A PPS lease means a lease or bailment of goods:

(a)
for a term of more than one year; or

(b)
for an indefinite term (even if the lease or bailment is determinable by any party within a year of entering into the lease or bailment); or

(c)
for a term of up to one year that is automatically renewable, or that is renewable at the option of one of the parties, for one or more terms if the total of all the terms might exceed one year; or

(d)
for a term of up to one year, in a case in which the lessee or bailee, with the consent of the lessor or bailor, retains uninterrupted (or substantially uninterrupted) possession of the leased or bailed property for a period of more than one year after the day the lessee or bailee first acquired possession of the property (but not until the lessee’s or bailee’s possession extends for more than one year); or

(e)
for goods that may or must be described by serial number in accordance with the regulations, if the lease or bailment is:

(i)
for a term of 90 days or more; or

(ii)
for a term of less than 90 days, but is automatically renewable, or is renewable at the option of one of the parties, for one or more terms if the total of all the terms might be 90 days or more; or

(iii)
for a term of less than 90 days, in a case in which the lessee or bailee, with the consent of the lessor or bailor, retains uninterrupted (or substantially uninterrupted) possession of the leased or bailed property for a period of 90 days or more after the day the lessee or bailee first acquired possession of the property, (but not until the lessee’s or bailee’s possession extends for 90 days or more).

(2)
However, a PPS lease does not include:

(a)
a lease by a lessor who is not regularly engaged in the business of leasing goods; or

(b)
a bailment by a bailor who is not regularly engaged in the business of bailing goods; or

(c)
a lease of consumer property as part of a lease of land where the use of the property is incidental to the use and enjoyment of the land; or

(d)
a lease or bailment of personal property prescribed by the regulations for the purposes of this definition, regardless of the length of the term of the lease or bailment.

Bailments for value only

(3)
This section only applies to a bailment for which the bailee provides value.
The NZ PPSA defines its corresponding concept in these terms:

Lease for a term of more than 1 year –
(a)
Means a lease or bailment of goods for a term of more than 1 year; and

(b)
Includes –
(i)
A lease for an indefinite term, including a lease for an indefinite term that is determinable by 1 or both of the parties not later than 1 year after the date of its execution; and

(ii)
A lease for a term of 1 year or less that is automatically renewable or that is renewable at the option of 1 of the parties for 1 or more terms, where the total of the terms, including the original term, may exceed 1 year; and

(iii)
A lease for a term of 1 year or less where the lessee, with the consent of the lessor, retains uninterrupted or substantially uninterrupted possession of the leased goods for a period of more than 1 year after the day on which the lessee first acquired possession of them, but the lease does not become a lease for a term of more than 1 year until the lessee's possession extends for more than 1 year; but

(c)
Does not include –
(i)
A lease by a lessor who is not regularly engaged in the business of leasing goods; or
(ii)
A lease of household furnishings or appliances as part of a lease of land where the use of the goods is incidental to the use and enjoyment of the land; or

(iii)
A lease of prescribed goods, regardless of the length of the lease term.

The concept of a PPS lease, and the consequences for an owner of goods if they enter into a PPS lease with those goods, was the subject of far more comments (and overwhelmingly criticisms) in the submissions than was the case for any other topic.  Submissions from the short–term hiring industry were particularly vehement in their criticism of the fact that their hiring activities are subject to the Act.  In particular, they objected to the fact that they are at risk of losing ownership of their goods in the insolvency of a customer, if they have hired the goods to the customer for an indefinite period and the customer becomes insolvent during the term of the hire.  This was said to be an intolerable outcome, in particular for small hiring businesses that may struggle to understand how the Act could apply to them and what they need to do in order to protect themselves.

Other submissions criticised the fact that the definition of PPS lease captures not only leases, but also bailments.  They acknowledged that this extension of the definition is constrained by the fact that it only captures bailments "for which the bailee provides value", but pointed out that the very broad meaning of "value" makes this limitation itself of uncertain and potentially limited effect.

Other submissions proposed that the definition of PPS lease be amended so that the operative time period in the definition (currently one year) is extended, potentially to two or three years.

4.4.2
Personal Property Securities Amendment (Deregulatory Measures) Bill 2014
The Personal Property Securities Amendment (Deregulatory Measures) Bill 2014 is currently before Parliament.  If passed, it will remove paragraph (1)(e) from the definition of PPS lease in s 13, and make consequential amendments to other provisions in the Act.  As Government has already responded to the issue of s 13(1)(e), I am proceeding on the basis that I will not need to address it in my report.  However, I would note my support the proposed deletion of paragraph (e) from the definition of PPS lease, and subject to the Bill’s passage through Parliament, the prompt commencement of the amendments.
4.4.3
Should the Act apply to leases at all, if they do not operate in substance as security?
Leasing plays a major role in the Australian economy.
  Lease finance is very commonly used by companies and individuals to finance the acquisition of an asset (as the very name lease "finance" suggests).  A good deal of leasing activity also relates however to what might broadly be described as operating leasing – where a company wants to acquire the use of a particular asset for a period of time, but on the basis that the company will return the asset to the lessor at the end of that period, for the lessor to then re-deploy elsewhere (eg by re-leasing it to another lessee).

It is clear that leasing raises the "ostensible ownership" problem.  A lessee of goods, by being in possession of the goods, is put in the position of being able to represent to outsiders that it has a superior title to the goods than is in fact the case.  And it would be fair to say that the lessee's ability to do this is enhanced if it has been in possession of the goods for an extended period – that is, the longer the term of the lease, the greater the lessee's capacity to mislead.  It is also very arguable that leasing is a sufficiently important feature of our commercial environment that it would cause "significant disruption" if leasing were left out of the Act.  Seen in this way, there is a strong case for including leases (or at least longer-term leases) within the Act even if they do not operate in substance as security.

It is important not to forget, however, that there is an important conceptual distinction between a finance lease on the one hand, and an operating lease, or "true" lease, on the other.  In the case of a finance lease, the lessor is providing the lessee primarily with finance – the lessor's title to the leased goods operates as security for that finance, and the lessor does not expect or want the goods to be returned to it, even at the end of the lease term.  Under an operating lease, in contrast, the lessor is providing the lessee primarily with the use of an asset (and not with finance), and the lessor expects to have the asset returned to it in due course.  In the latter case, the lessor still regards the asset as its property, in a commercial and business sense, even though the asset is in the lessee's possession.  Such a lessor might ask, not unfairly, why its commercial arrangements should be caught up in legislation that deals with secured finance, when it is not providing finance at all.

This is of course something of an over-simplification, and there are many transactions in between these two examples for which it is difficult to say whether it is the provision of finance, or of the use of an asset. This is the basis for the other justification that is given for extending the Act to longer-term leases, the "too hard to tell the difference" argument.

It is clear from submissions and from anecdotal evidence that many lessors have been surprised and dismayed to discover that their business activities are subject to the Act.  Treating lease arrangements as security interests (when they do not operate in fact as security) also significantly increases the conceptual complexity of the Act, for example in relation to the common practice of subleasing – a topic to which I will return in a later paper.  Despite these justified concerns, however, it seems to me that leasing is such a widespread and significant commercial activity, and so clearly runs the risk of allowing the lessee to misrepresent the nature of its interest in the leased goods to outsiders, that it is appropriate for the Act to apply to some leases, even if they do not operate in substance as security.  This is consistent with the approach taken in the NZ PPSA (as to which, see above), and the Canadian PPSAs.

This is not to say, of course, that the Act should apply to all leases.  This is discussed in the next few sections.

Proposed recommendation 1.15:  That the Act continue to apply to some types of longer–term leases, whether or not they operate in substance as security for payment or performance of an obligation.
4.4.4
Should the Act apply to bailments?
The Act is unique among the major PPSA jurisdictions in the comprehensive way in which it extends the application of the regime to bailments.
  The Canadian PPSAs do not refer to bailments at all in this context, and the corresponding definition in the NZ PPSA uses the term only once (although New Zealand case law has stated in effect that the term should also be implied into the balance of the definition of "Lease for a term of more than 1 year" in s 16 of the NZ PPSA, as if each subsequent reference to "lease" were a reference to "lease or bailment").

Section 13 of the Act does not capture all bailments.  It only applies to bailments by a bailor who is regularly engaged in the business of bailing goods (a similar limitation applies in relation to leases).  The section then limits this further so that it only applies to a bailment "for which the bailee provides value".

As a number of submissions pointed out, the inclusion of bailments in the definition of PPS lease has generated considerable uncertainty.  Owners of goods who grant possession of them to others in the course of their business activities have not been confident that they are protected by the exclusions, and have elected on occasion to register a financing statement against a bailee in order to ensure that they are protected.  Depending on an owner's view of the level of risk involved and the scope of the limitations within the definition, this might cause the owner to register financing statements against bailees in a very wide of range of circumstances, such as:

· a farmer who stores wheat in a grain silo operated by a bulk-handling company, or agists cattle with a neighbour;

· an artist who store works with a professional storage company; or

· arguably (perhaps at the extreme), any business that hands possession of a letter or parcel to a courier company, or even to Australia Post, for the purposes of delivery.

It is true that all these arrangements involve a passing of possession of goods to a bailee, and so might be said to raise the same "ostensible ownership" concern as leases.  They are also very common arrangements, and so might be said to be a sufficiently important feature of the Australian commercial environment that it would do "significant disruption" if they were not covered by the Act.  And as one of the submissions pointed out, including bailments within the regime would enhance the amount of data that was available for search on the Register
.

On the other hand, it seems to me that it is inherently more likely in a bailment arrangement that outsiders will be alive to the fact that the bailee does not necessarily own all the goods in its possession.  It is common knowledge, for example, that bulk handling companies generally do not own all the grain in their silos, and it is general knowledge that Australia Post does not normally own the parcels that it delivers.  This will not be true for all bailments, of course, but will be true often enough to lead me to the preliminary view that bailments should not be treated by the Act in the same way as leases.

It would also be fair to say as a generalisation that the "too hard to tell the difference" argument is less likely to be engaged by a bailment than a lease.

In any event, the limitations on the types of bailments that are captured by the definition of PPS lease come close to restricting those bailments to ones that are in effect leases as well.  At general law, a lease of goods is a bailment for reward, in that the owner of goods provides possession of them to another person, and the other person provides value (usually back to the owner) as consideration for having the possession and use of the goods for the agreed lease term.  The combined effect of the limitations on the types of bailments that are captured (particularly the requirement that the bailment be one for which the bailee provides value) is arguably to reduce the types of bailments that are within the definition to ones that are likely in many cases to be leases as well.

For these reasons, my view is that the definition of PPS lease in s 13 should not apply to bailments that are not otherwise captured by that definition as leases.

Proposed recommendation 1.16: That the definition of PPS lease in s 13 be amended to remove all references to "bailments".
4.4.5
Should the Act apply to leases with an indefinite term of less than one year?
A large number of submissions, particularly from members or representatives of the short-term hiring industry, have expressed the view that the Act should not apply to leases with a term of less than one year, even if they do not have a definite term.

I am told that it is common in the short-term hiring industry for businesses to lease goods out on short-term arrangements to a large number of customers, and that the cost and administrative burden associated with managing proper PPSA registration practices can be overwhelming for this business sector, particularly for the many small operators.  Leases may be agreed at very short notice, and on occasions may involve serial-numbered property and/or equipment that will be inventory in the hands of the bailee.  In these situations, the hirer would need to register a specific financing statement against its customer before handing over possession – something that may be quite impracticable in a fast-moving business environment.
Business owners often have no option but to complete their registrations in the evening, rather than in real-time during the business day.  This exposes them to both intra-day risk, and to the risk of losing their PMSI super-priority.  And some small operators have limited legal knowledge, which means that they struggle to understand how to register correctly.  For these reasons, the short-term hiring industry maintains that the Act should not apply to them.

I am satisfied that there is a concern here that needs to be addressed.

One of the solutions put forward in some submissions was that the short-term hiring industry should simply be excluded from the operation of the Act altogether.  As will be clear from the assessment principles set out in Annexure B, however, I am not in favour of addressing specific issues such as this by way of ad hoc exclusions or carve-outs from the Act, as they add to the complexity of the Act and increase the difficulty of working with the Act for those that remain subject to it.  They can also raise difficult definitional issues in the formulation of the carve-out.

Rather, I am of the view that it would be appropriate to amend the definition of "PPS lease" so that a lease for less than one year (taking into account renewal options) is not captured by the definition, whether or not the lease has a definite term.  I can see no obvious reason why a lease that is of an indefinite term but happens to run for two months should be captured as a PPS lease, when a lease that is for a fixed term of two months is not.  A lessee in possession of goods under the first type of lease is no more able to deceive others as to the nature of its interest in the goods, and the first type of lease is no more susceptible to the "too hard to tell the difference" argument than the other.
The effect of this change would be that the definition of PPS lease would capture a lease of goods:

for a term of more than one year (taking into account renewal options); or

for a term of initially less than one year (whether or not fixed), once the lease in fact continues for more than one year.

It has been suggested that a change along these lines might be problematic for lessors as an operational matter, because of s 151 of the Act or s 588FL of the Corporations Act, or because of the need to register a financing statement within the timeframe contemplated by s 62(2) in order to get the benefit of the PMSI priority.  I believe that these concerns are all manageable, however, and will return to them in later papers.

Proposed recommendation 1.17: That section 13(1)(b) of the Act be deleted.

4.4.6
Should the "one year" test be changed?
Some submissions suggested that the "bright line" test of one year in the definition of PPS lease in s 13 of the Act should be changed, to refer instead to two or three years.  This was suggested as a further method of excluding simple hiring and rental arrangements from the Act.

As discussed earlier, two justifications are given for extending the reach of the Act to include some transactions, such as leases, that do not operate in substance as security – that is, that are not security interests under s 12(1).  The first justification is that it is often very difficult to say whether a particular lease is in fact a security interest under s 12(1).  Under this argument, the bright line test of one year in s 13 adds clarity, and allows us to avoid the uncertainty that appears to have bedevilled the Canadian PPSAs before they introduced the same bright line test.
  If this is the primary reason for extending the Act to longer-term leases, then there may well be a good case for extending the bright line test from one year, to 2 or perhaps 3 years.  That is because it would be unusual in my experience for a finance lease to have a scheduled term of less than 2 or 3 years.  As also discussed earlier, though, I am not currently convinced that this should be the primary reason for extending the Act to longer-term leases, although I am open to receiving further input on this.

The second reason for extending the Act to longer-term leases is that it helps to address the "ostensible ownership" concern – that is, the concern that a lessee in possession of goods for an extended period is able to mislead outsiders into believing that the lessee has better title to the leased goods than is in fact the case.  According to this reason, those outsiders should be given the opportunity to determine whether the lessee is in fact the owner of the goods, by searching the Register.
If this is the primary reason for extending the Act to longer-term leases, then it would compromise the objectives of the Act if the threshold time period were to be extended beyond one year, as that would increase the period of time during which a lessee would be able to mislead outsiders as to the true nature of its interest in the goods.

I believe that the changes to the definition of PPS lease that I have already tentatively proposed, and in particular the removal of s 13(1)(b) (the "indefinite term" provision), will resolve most if not virtually all of the concerns expressed by the short-term hiring industry.  I am told that that industry will also hire goods out for a period of more than one year, in particular in relation to major construction projects, but it could be argued that a lease for that term is such a significant transaction that the lessor could rightly be expected to take some additional steps to protect itself.  And while not decisive of itself, it is instructive to observe that all other major PPSA jurisdictions with a similar provision continue to use one year as their bright line test as well.  For these reasons, my current view is that the "one year" yardstick should remain as is.  I am however open to receiving further input on this.

Proposed recommendation 1.18:  That references in s 13 of the Act to "one year" not be changed.
4.4.7
Leases that can be terminated early by agreement
One submission suggested that it should be made clear that a lease is not captured by s 13, even if it has a term of greater than one year, if it can be terminated earlier by agreement between the parties.  If that is a correct description of the proposal, however, I am not inclined to agree with it.  Many leases allow the lessee to terminate the lease early, and it is always open to the lessor and the lessee to terminate a lease early by agreement.  It seems to me for this reason that a change of this type would deprive the concept of a PPS lease of most of its content.  It would also be inconsistent with the objective of responding to the "ostensible ownership" concern, as it would allow those longer-term leases to escape the operation of the Act even if they did in fact run on for more than one year.

The intent behind the proposal may however have been that such a lease would only be outside s 13 of the Act if it in fact terminated within the first year, and that the Act would apply to it, from the end of that first year, if it continued beyond that time.  If this were the case, then the lessor under such a lease would have the option of waiting until near the end of the first year before deciding whether it needed to register, if the lessor was confident that the lease was not also an in-substance security interest under s 12(1).

Operationally, this may not be an attractive alternative for many lessors, as it is likely that they will want to address any registration needs up-front when the lease is entered into, rather than wait, and run the risk of forgetting to register on time near the end of the first year.  Such an approach could also be at risk of falling foul of s 588FL of the Corporations Act, if that section remains in its current form.
  There is however a pleasing symmetry between this proposal and the proposal, discussed earlier, that a lease for an indefinite term should only become a PPS lease if it in fact runs for more than one year, so I am tempted to agree with it.  I would however be pleased to hear the views of other commentators before I come to a recommendation on this proposal.

Proposed recommendation 1.19:  None at this stage, pending further consideration.
4.4.8
The "regularly engaged in the business of leasing" requirement
Even if a lease satisfies the term requirements just discussed, it will only be a PPS lease if the lessor is "regularly engaged in the business of leasing goods" (see s 13(2)(a)).  One submission queried whether this should be aligned with the language of s 46, and refer to a lessor who is regularly engaged in the business of leasing goods "of that kind".

As I see it, however, different policy considerations are at work in the two sections.  Section 46 determines when a buyer or lessee of property can take the property free of a security interest.  The section only allows a buyer or lessee to take free if the sale or lease is in the ordinary course of the seller/lessor's business of selling or leasing of property of that kind.  This reflects the commercial expectation that a buyer would expect to get clear title without investigation if it purchases a television from a retailer (for example), but not necessarily if it were to buy the retailer's office furnishings.  The "of that kind" language in s 46 gives voice to that distinction.

Section 13 is limited to lessors who regularly engage in the business of leasing goods for a different reason.  Any lease that satisfies the term requirements in s 13 has the capacity to mislead outsiders.  It could also be unclear for such a lease whether it is also an in-substance security interest under s 12(1).  The thinking behind s 13 accepts however that it would not be fair to impose the implications of s 13 on ad hoc lessors, and that it should only apply to lessors that are in the business of leasing and so should be expected to have investigated the content of the laws that affect their business, including the Act.  There is no need in this context to limit the application of the section to leases of goods of the particular type that the lessor regularly leases out.

For these reasons, I do not believe that is appropriate to amend the Act as suggested.
Proposed recommendation 1.20:  That s 13(2)(a) not be amended to insert "of that kind" after the phrase "regularly engaged in leasing goods".
5. The meaning of "PErsonal Property"

5.1 Introduction
One of the over-arching objectives of the Act is to increase consistency across Australia's secured transactions law.  The Act will be best-placed to achieve this objective if it applies comprehensively – that is, if it applies to all types of property, with as few exceptions as possible.

To that end, the Act defines "personal property" in section 10 in broad terms:

personal property means property (including a licence) other than:

(a) 
land; or

(b) 
a right, entitlement or authority that is:

(i) 
granted by or under a law of the Commonwealth, a State or a Territory; and

(ii) 
declared by that law not to be personal property for the purposes of this Act.
5.2 The meaning of "property"

The Act does not separately define "property", but leaves its meaning to the general law.  This, in my view, is appropriate – the concept of property will continue to evolve over time, and it is desirable that the Act be able to move in tandem with that evolution, rather than set a pre-determined meaning in stone.

5.3 Licences
The term "personal property" is defined to include a "licence".  That term is also defined in s 10, in this way:

licence means either of the following, if it is transferable by the licensee (whether or not the right, entitlement, authority or licence is exclusive, and whether or not a transfer is restricted or requires consent):

(a) 
a right, entitlement or authority to do one or more of the following:

(i) 
to manufacture, produce, sell, transport or otherwise deal with personal property;

(ii) 
to provide services;

(iii) 
to explore for, exploit or use a resource;

(b) 
an intellectual property licence;

but does not include a right, entitlement or authority that is:

(c) 
granted by or under a law of the Commonwealth, a State or a Territory; and

(d) 
declared by that law not to be personal property for the purposes of this Act.

The express reference to licences in the definition of "personal property" appears to be in response to a series of Canadian cases that have wrestled with the question of whether a statutory licence is property for the purposes of the Canadian PPSAs.
  To my knowledge, however, the question was not the subject of significant controversy in Australia before commencement of the Act, and I do not see that the introduction of the Act has made this a more pressing question than was previously the case.

I am also troubled by the fact that the definition of "licence" is limited to rights, entitlements, authorities or licences that are "transferable".  One of the common hallmarks of property under our law is indeed that it is transferable, and something is less likely to be regarded by the law as property if it is not able to be transferred to a third party.  Transferability, however, is not an immutable criterion of the concept of property, and our High Court has held in the past that a statutory right can be property even if it is not assignable.

There is also some practical benefit in including non-transferable rights within the scope of the Act.  If a financier holds a general security interest over all the property of a corporate grantor, for example, the financier is likely to enforce its security interest (if it needs to) by appointing a receiver.  That receiver would want to take possession of all the grantor's property, whether or not it is transferable.  If some of the property such as a licence cannot be transferred, then that would limit the tools that are available to the receiver to realise value from the grantor's assets, as it would not be able to dispose of the licence.  However, the receiver could use the non-transferable licence in other ways, for example by continuing to operate a business under the terms of the licence.  So in my view it makes sense to allow the Act to govern the taking of security over property (as understood by the general law), including licences, even if the property is not transferable.

There are at least two ways in which this could be addressed:

· by deleting the language "(including a licence)" from the definition of "personal property" in s 10; or

· by amending the definition of "licence" in s 10 to make it clear that it applies whether or not the right, entitlement, authority or licence is transferable.

The term "licence" is also used elsewhere in the Act, in a number of contexts.  It is not clear to me that the manner in which the term is used in those other contexts makes it desirable that the defined term be limited to licences that are transferable.  For this reason, my current preference is not to just change the definition of "personal property" in this respect, but instead to amend the definition of "licence", or perhaps to do both.  I would be interested to receive views from others on this.

Proposed recommendation 1.21:  That the definition of "licence" in s 10 be amended to make it clear that it applies whether or not the relevant right, entitlement, authority or licence is transferable.
5.4 Land
The definition of "personal property" in s 10 excludes land.  The word "land is defined in s 10:

land includes all estates and interests in land, whether freehold, leasehold or chattel, but does not include fixtures.
The introduction of the Act was a joint State, Territory and Commonwealth initiative, under the auspices of the Council of Australian Governments.  Consistent with the Canadian PPSAs
 and the NZ PPSA,
 it does not appear to have been contemplated at any stage that the Act might apply to land.
Security interests in land remain governed for the most part by State and Territory Torrens system legislation.  Some land (often referred to as "old law" land) is still outside the Torrens system, so there might be some argument for extending the Act to apply to that land, but I expect that State and Territory governments would be very reluctant to cede this power to the Commonwealth.  There may also be insuperable practical difficulties in applying the regime of the Act to land, but given the almost certain reluctance of State and Territory governments to bring any of their land within the Act, I have not considered this further.
As one of the submissions pointed out, however, it must be asked why it is necessary for the Act to define "land", rather than leave it to the general law meaning.  Having a separate definition, rather the relying on the general law understanding of the word, produces the risk that the Act might not be able to interact sufficiently seamlessly with other legislation or general law principles.  This produces undesirable uncertainty.

The same approach should not necessarily apply, however, for fixtures – that is, for goods that have been so attached to land that they become part of the land for the purposes of real property law.  I will return to this question shortly.

Proposed recommendation 1.22:  That the definition of "land" in s 10 be deleted.
5.5 Trees

The definition of "crops" in s 10 includes trees before they have been harvested, "but only if they are personal property".  This seems to leave it to the general law to determine whether unharvested trees are crops.
One submission suggested that the Act be amended to clarify whether unharvested trees are crops, rather than leave it to the general law. This would be consistent with the approach taken in other jurisdictions, such as the Sask PPSA
 and the NZ PPSA
.

This would certainly clarify the position under the Act. If there is a risk that the general law could then be different to the position under the Act, however, it could produce uncertainty on other fronts.  In particular, it could have the effect that both real property laws and the Act could apply to a security interest over the trees (if the unharvested trees are both part of the land at general law, and personal property under the Act).

My preference is to leave the Act unamended in this respect.  I would however be interested to hear the views of others.

Proposed recommendation 1.23:  That the definition of "crops" in s 10 not be amended to clarify when trees can be within the definition.
5.6 Statutory licences
The definition of "personal property" in s 10 of the Act states that it does not include a statutory right that is declared, by the law that grants the right, not to be personal property for the purposes of the Act.  This exclusion is then repeated in the definition of "licence" (also in s 10), and again as a general exclusion from the operation of the Act in s 8(1)(k).
It was a condition to the willingness of States and Territories to support the Act that they retain the ability to remove some or all of their statutory licensing regimes from the ambit of the Act.
  This appears to have been driven by a concern that subjecting a State's or Territory's licensing regime to the Act might limit the ability of that State or Territory to control who holds the licence, or the circumstances in which it could be transferred.

States and Territories
 have taken liberal advantage of the opportunity afforded by these exclusions, and have removed a wide range of statutory licences from the scope of the Act.  In some cases, they have done this by providing that a licence is not "personal property" for the purposes of the Act.  In other cases, they have provided that a licence is "not transferable", presumably in order to ensure that they are not "licences" as defined in s 10 and so not "personal property".  It is not readily apparent why Governments have chosen in some cases to use one method of excluding licences over the other.  As one submission pointed out, the answer may be that the State or Territory in question wanted to prevent the licence from being used as collateral at all, whether within or outside the Act, and that they sought to achieve this outcome by declaring that the licence is not transferable.

Either way, it is disappointing in my view that so many statutory licences have been removed from the ambit of the Act.  That disappointment is echoed in a number of the submissions.  It reduces the ability of the Act to achieve the objective of making it easier for grantors to use their assets as collateral if these potentially valuable assets are excised from the regime.  Removing them from the Act also increases uncertainty – while some of the licensing statutes include their own rules for resolving priority disputes between competing claims to the licence, most do not.  This probably means that most disputes regarding excluded licences need to be resolved by the general law rules that the Act sought to render redundant.  This has also added to complexity, as it means that secured parties now need to understand and be able to manage their exposures under two sets of rules – the Act where it does apply, and the general law rules where it does not.

For these reasons, a number of submissions proposed that statutory licences be brought back into the Act.  They made the point that the Act would still allow the government that issued the statutory licence to control who holds the licence and how it is disposed of, as s 112(3) of the Act states clearly that a secured party may only seize, purchase or dispose of a licence subject to the terms and conditions of the licence, and to any applicable law.  Also, the "taking free" rules in Part 2.5 of the Act only regulate the circumstances in which an acquirer of personal property will take the property free of an existing security interest over the property – they do not affect the extent to which the holder of the property can dispose of it in the first place.

I agree that it would be desirable for statutory licences to be brought back within the Act.  Their removal from the operation of the Act is a significant barrier to enabling the Act to achieve its objectives, and the reason for excluding them (if I understand it correctly) is adequately addressed by protective mechanisms in the Act itself.

Proposed recommendation 1.24:  That State, Territory and the Commonwealth Governments consider reversing legislation that removes statutory rights from the operation of the Act, and that consideration also be given to deleting the provisions in the Act that allow such licences to be removed from its ambit.
6. The exclusions from the Act

6.1 Introductory comments
As I have noted earlier, the Act will best be able to achieve its objectives of improving consistency and certainty across Australia's secured transactions laws, and of minimising the complexity of those laws, if it applies comprehensively, with as few exclusions as possible.

This is not to say, of course, that there should be no exclusions at all.  An exclusion may be appropriate if it is desirable for other policy reasons that a particular type of interest or class of property be regulated by a separate regime.  A good example of this is land, as discussed earlier in this paper.  Other exclusions may be desirable in order to make it completely clear that a particular type of arrangement is not intended to give rise to a security interest at all.  And some exclusions may be appropriate where other policy considerations, such as market efficiency, are thought to be more important.

A range of exclusions from the Act are set out in s 8.  The discussion below considers whether some of those exclusions are appropriate.

6.2 General structure of s 8

Section 8(1) says that the Act "does not apply" to the interests listed in the section.  It is not clear in all cases whether this means that those interests are not "security interests", or whether they are not "personal property".  While s 8 follows the drafting approach used in other jurisdictions, such as in the NZ PPSA,
 it would reduce uncertainty if this were clarified.  For these reasons, I am of the view that s 8(1) should be split into two separate provisions.  One provision would provide that the interests listed in that provision are not "security interests" for the purposes of the Act, and the other would state that the interests listed in it are not "personal property" for the purposes of the Act.
Proposed recommendation 1.25:  That s 8(1) be split into two provisions: one listing interests that are not "security interests" for the purposes of the Act, and the other listing interests that are not "personal property" for the purposes of the Act.

6.3 Close-out netting contracts – s 8(1)(e)

6.3.1
Introductory comments
Section 8(1)(e) states that the Act does not apply to:

(e) 
any right or interest held by a person, or any interest provided for by any transaction, under any of the following (as defined in section 5 of the Payment Systems and Netting Act 1998):

(i) 
an approved netting arrangement;

(ii) 
a close-out netting contract;

(iii) 
a market netting contract;
It is usual practice in Australia (as it is elsewhere in the world) for off-market derivative transactions (often called "over the counter" contracts) to be documented using a standard form of master agreement developed by the International Swaps and Derivatives Association ("ISDA").  The general understanding is that the termination mechanisms in the template ISDA master agreement are a "close-out netting contract" for the purposes of the Payment Systems and Netting Act 1998, and that the exclusion in s 8(1)(e) has the effect that the termination mechanisms do not give rise to a security interest for the purposes of the Act.

It is also not uncommon for a party to a ISDA master agreement to require its counterparty to provide credit support for the counterparty's obligations under the agreement.  This can take a number of forms, but the most common form for Australian transactions is the so-called "Credit Support Annex".  This provides a mechanism under which the party can require its counterparty to transfer to it title to securities with a value that reflects the party's financial exposure to the counterparty under the agreement.  The party has only a deferred obligation to pay the purchase price for those securities, and that payment obligation is then taken into account on termination of the contract in calculating the net amount due as between the parties.
The view that appears to be taken by the market is that the introduction of a Credit Support Annex into an ISDA master agreement is also covered by s 8(1)(e), and that the transaction as a whole continues to be excluded from the Act.  I am aware, however, that not all commentators are confident that the view is clearly correct.
It may be that the market is also relying in part on the argument discussed in Section 3.3.5 above in relation to securities lending agreements, that an outright transfer of title which leaves the transferor with no residual interest or indicia of ownership is not a security interest on general principles.  This may explain why none of the submissions to the review has addressed this point.  I am however open to receiving further comment on this.
Proposed recommendation 1.26: None at this stage, pending further consideration.
6.4 Interests in or in connection with land – s 8(1)(f)(ii)

Section 8(1)(f)(ii) states that the Act does not apply to an interest that is provided for by:

(ii) 
the creation of an interest in a right to payment, or the creation or transfer (including a successive transfer) of a right to payment, in connection with an interest in land, if the writing evidencing the creation or transfer specifically identifies that land;

The Canadian PPSAs,
 and the NZ PPSA,
 contain a similar provision.
There has been much debate regarding the parameters of this exclusion, for example the requirement that the relevant writing "specifically identif[y]" the land.  The uncertain scope of that language prompted the inclusion of a provision in the Regulations to clarify the operation of the exclusion as it affects securitisation programs.
  Even with the clarification, though, this exclusion is not easy to follow.
The edges of the exclusion will also not necessarily intersect neatly with the Torrens system requirements in individual States and Territories.  This creates the potential for double registration requirements (ie a possible need to register under both the Torrens system rules and the Act) or, more probably, a risk that some interests may fall between the cracks and not be registrable under either regime.  This potential for overlaps or gaps is not desirable.
An alternative approach might be to frame the exclusion more expressly by reference to the reach of the relevant State's or Territory's Torrens system legislation.  For example, the Act could simply state that it does not apply to any interest that is capable of being registered under applicable State or Territory real property legislation.  The Act would then only apply to whatever was left.
I would be interested to receive comments on whether this could be a workable alternative.  If it is, it would have the advantage of ensuring that the Act interfaced seamlessly with the relevant State or Territory real property legislation, without overriding or affecting it in any way.

Proposed recommendation 1.27:  None at this stage, pending further consideration.

6.5 Unperformed contracts – s 8(1)(f)(iii)

Section 8(1)(f)(iii) states that the Act does not apply to:

(iii) 
a transfer (including a successive transfer) of an unearned right to payment under a contract to a person who is to perform the transferor’s obligations under the contract;
A similar exclusion can be found in the Canadian PPSAs
 and the NZ PPSA.

This exclusion is based on the fact that the transferee of the contract will be performing the work that gives rise to the right to payment, so that there is little risk that an outsider might be misled into believing that the transferor was still entitled to receive the payment.  I have no difficulty with this.  It is not clear, though, why the provision includes the language "(including a successive transfer)" in line one.  While perhaps unproblematic when seen in isolation, the inclusion of this language raises the question as a matter of statutory interpretation as to whether references to "transfers" in other provisions that do not have this additional language are references to a primary transfer alone, and not to a successive transfer of the same asset.  My current view is that the additional language runs the risk of creating confusion in other contexts, while adding little to the provision itself.

Proposed recommendation 1.28:  That the language "(including a successive transfer)" be deleted from s 8 (1)(f)(iii).

6.6 Transfers of remuneration – s 8(1)(f)(iv)

Section 8(1)(f)(iv) states that the Act does not apply to:

(iv) 
a transfer of present or future remuneration (including wages, salary, commission, allowances or bonuses) payable to an individual as an employee or a contractor;
This exclusion appears to have been adopted (albeit with some modifications) from the Canadian PPSAs
 and the NZ PPSA.
  It has been suggested that the exclusion was appropriate for the NZ PPSA because other New Zealand legislation regulated assignments of wages.
  In contrast, there is no comprehensive legislative regulation of assignments of remuneration under Australian law, although securities over an employee's remuneration or employment benefits are restricted by the National Credit Code.

Unlike the Canadian PPSAs and the NZ PPSA, our exclusion also extends beyond remuneration payable to employees, to include remuneration payable to an individual as a contractor.  While the Act does not define "contractor", it is likely that the term is only intended to capture individuals who have structured their affairs as a contractor but are otherwise performing a role equivalent to that of an employee.  This is not clear from the language of the provision itself, however, and there is a real risk that the exclusion could pick up genuine contracting arrangements by individuals as well.

It is not clear in any event what is achieved by excluding transfers of remuneration from the Act.  Excluding a transfer of remuneration from the Act does not make such a transfer impossible as a matter of law (if this was the intention) – rather, it simply means that the transfers are governed by the general law, rather than the Act.  It may have been thought that it would be helpful for the Act to restate the restriction from the National Credit Code.  However, s 8(1)(f)(iv) is expressed very differently to the restriction in the National Credit Code.  Also, there are other restrictions in the National Credit Code
 that have not been restated in the Act, so a reader of the Act will need to be familiar with the requirements of the National Credit Code in any event.  In my view transfers of remuneration, to the extent that other laws such as the National Credit Code permit them, should be covered by the Act and not be left to the general law.
Proposed recommendation 1.29:  That s 8(1)(f)(iv) be deleted.

6.7 Transfers of annuity or insurance policies – s 8 (1)(f)(v)

Section 8(1)(f)(v) states that the Act does not apply to:

(v) 
a transfer of an interest or claim in, or under, a contract of annuity or policy of insurance, except a transfer of a right to an insurance payment or other payment as indemnity or compensation for loss of, or damage to, collateral (or proceeds of collateral);
This exclusion appears to have been adopted (again, with modifications) from the Canadian PPSAs
 and the NZ PPSA.
  The rationale for the exclusion in Canada is said to have been that insurers maintain records of dealings in rights under their policies, so that there was no need to provide for separate registration of those dealings under the Canadian PPSAs.
  Life insurers maintain similar records in Australia in relation to legal transfers of life insurance policies, and the process for the legal transfer of a life insurance policy is regulated by ss 200 and 201 of the Life Insurance Act 1995.  The same is not the case, however, for transfers of interests under the other types of policies listed in the provision.

Article 9 contains a similar exclusion.
  According to Professor Gilmore, the exclusion was "politically inspired", in that it was the result of lobbying efforts by insurers that preferred to remain outside the Article.

The impact of this exclusion may be lessened if the definition of "account" in s 10 is limited, as discussed earlier, to trade receivables, as the Act would then only apply to a transfer of an annuity or insurance policy that is made by way of security.  Even in that case, however, it is hard to see why annuity and non-life insurance policies should be excluded.  It might also be said that even transfers of life policies should be within the Act rather than excluded from it, on the basis that it is more efficient, and more consistent with the objectives of the Act, to have all security interests dealt with on the one register.  I do acknowledge however that the practice of life insurers recording transfers of interests in their policies is a well-entrenched one.  While I am not minded at this stage to recommend that transfers of life insurance policies be brought within the Act, I would be interested to hear whether others have a different view.

Proposed recommendation 1.30:  None at this stage, pending further consideration.

6.8 Some transfers of accounts – ss 8(1)(f)(vi) to (viii), and s 8(4)
6.8.1
Sections 8(1)(f)(vi) to (viii)
Sections 8(1)(f)(vi), (vii) and (viii) state that the Act does not apply to:

(vi) 
a transfer of an account made solely to facilitate the collection of the account on behalf of the person making the transfer;

(vii) 
without limiting subparagraph (vi), a transfer of an account, if the transferee’s sole purpose in acquiring the account is to collect it;

(viii) 
a transfer of an account or negotiable instrument to satisfy (either wholly or partly) a pre-existing indebtedness;
Section 8(1)(f)(vi) is based on an exclusion that can be found in the Canadian PPSAs
 and the NZ PPSA.
  The policy behind the exclusion appears to be that nothing would be achieved by requiring the transferee of an account in this situation to register a financing statement against the transferor – any collections on the account will be paid back to the transferor, so it will not mislead outsiders if the transferor remains able to represent that it is the unencumbered owner of the account.

The exclusion in s 8(1)(f)(vii), however, appears to be unique to Australia.  In a sense, any person who takes a transfer of an account is likely to be doing so for the purposes of collecting it, and if the section is given its natural meaning it could arguably exclude almost all transfers of accounts from the operation of the Act.  It may be that it was intended to exclude a transfer of an account to what might loosely be described as a debt collector.  If the debt collector is collecting the debt on behalf of the transferor, though, it is difficult to see what s 8(1)(f)(vii) adds to s 8(1)(f)(vi).  If the debt collector is collecting the debt for its own benefit, then it is difficult to see why the transfer should be excluded.  My preliminary view is that s 8(1)(f)(vii) should be deleted.

Section 8(1)(f)(viii) is based on a provision in Article 9
 and in the NZ PPSA.
  It has been argued that it is appropriate to exclude a transfer to satisfy a pre-existing indebtedness because the transfer involves the discharge of a liability, rather than the securing of one.  However, if it does discharge a liability rather than secure one, then it is unlikely to be an in-substance security interest to start with.  And if it is a deemed security interest under s 12(3), then it would appear to leave the transferor in the position of being able to misrepresent its ownership position in the same way as it could do for any other transfer of an account.  My preliminary view is that s 8(1)(f)(viii) should be deleted, but I would be interested to hear the views of others on this.

As something of an aside, it is not clear why s 8(1)(f)(viii) also refers to a transfer of a "negotiable instrument".  This language appears in the corresponding NZ provision, but the purpose behind it is not clear.
Proposed recommendation 1.31:  That ss 8(1)(f)(vii) and (viii) be deleted.

6.8.2
Section 8(4)
Section 8(4) states:

(a)
To avoid doubt, the interest provided for by a transfer of an interest or right (see paragraph (1)(f)) is the interest that the transferee has to claim against the transferor.

It has been put to me that the objective of this provision is to clarify that only the immediate interest or right that is referred to in s 8(1)(f) is being excluded, and not any property that might derive from the interest or right.  It is not readily apparent that the provision achieves this objective, however, or what its effect might otherwise be.  I think it is clear in any event that s 8(1)(f) only excludes the immediate subject matter of the section, and not an interest that might derivatively flow from it.  And if it were clear that s 8(4) has the effect described above, then this would cast doubt on the scope of the other exclusions in s 8, as it would suggest (by negative implication) that those other exclusions did extend to subsequent interests, not just the immediate interests referred to in the exclusions.

For these reasons, my current view is that s 8(4) should be removed.

Proposed recommendation 1.32:  That s 8(4) be deleted.
6.9 Water rights – s 8(1)(i)

Section 8(1)(i) states that the Act does not apply to:
(i) 
a right entitlement or authority, whether or not exclusive, that is granted by or under the general law or a law of the Commonwealth, a State or a Territory in relation to the control, use or flow of water;
The meaning of s 8(1)(i) is clarified (or perhaps expanded) by s 8(5), which states:
(5) 
In paragraph (1)(i), the reference to a right in relation to the control, use or flow of water includes, but is not limited to, a reference to a right that a person has against another person to receive (or otherwise gain access to) water.

The exclusion of water rights from the Act was a requirement of the PPS Intergovernmental Agreement.

Practitioners have not found it easy to reconcile the language of ss 8(1)(i) and (5) with the mechanisms and systems through which water rights are typically held and traded.  This has made it difficult for financiers and their customers to know with confidence whether or not the Act applies to their transactions.
One submission recommended that water rights be brought within the Act.  I acknowledge that water rights are a topic of particular sensitivity for the States and Territories, but for the reasons discussed in Section 5.5 I agree with that submission, and believe that it would be highly desirable if they could be brought within the scheme of the Act.

Proposed recommendation 1.33: That ss 8(1)(j) and (5) be deleted.
6.10 Fixtures – s 8(1)(j)

6.10.1
The meaning of "fixture"
Section 8(1)(j) states that the Act does not apply to:

(j)
an interest in a fixture;

Section 10 defines the term "fixtures" in this way:

fixtures means goods, other than crops, that are affixed to land.
My understanding is that this definition was intended to do no more than reflect the common law meaning of the term "fixture".  It is not entirely clear, however, whether it does this, and there is a risk that a court could take a different view – based, for example, on the emphasis in the definition on the requirement that the goods be "affixed" to land (rather than the wider range of factors that can influence whether goods are a fixture under the general law),
 or the fact that the Act goes to the effort of defining the term at all.
A number of submissions suggested that the definition be clarified, or deleted.  In view of the potential uncertainty generated by the definition, and the fact that I believe it was not intended to do more than repeat the general law meaning of the term in any event, my preference is to delete the definition, and to allow the general law to do its work.

Proposed recommendation 1.34:  That the definition of "fixture" in s 10 be deleted.

6.10.2
Should fixtures be excluded from the Act?
A more fundamental and challenging question is whether fixtures should be excluded from the Act at all.  In contrast to the Act, the Canadian PPSAs do deal with fixtures.
  However, the NZ PPSA does not.
The first public draft of the Personal Property Securities Bill 2008
 contained provisions dealing with fixtures, modelled on the Canadian provisions.  The following public draft of the Bill,
 however, did not.  This appears to have been in response to the signing in November 2008 of the PPS Intergovernmental Agreement, which stated that the Act could not apply to fixtures.

The fact that the Act ultimately excluded fixtures has been the subject of a good deal of commentary, most of it critical.
  A number of submissions recommended that fixtures be brought into the Act, using a regime along the lines of the model in the Canadian PPSAs.

I can see clear value in developing a regime that allows a security interest in goods to continue in the goods if they become fixed to land.  The current rules, under which the secured party under a perfected security interest can simply lose its security interest entirely if the goods are affixed to land, is one that can produce a very unhappy outcome for the secured party, and an unanticipated windfall for a person who has an interest in the land to which the goods become affixed.  Equally though, I can understand that States and Territories could be reluctant to engage with a scheme that might compromise their ability to control who holds what types of interests in land within their borders.  This is potentially more challenging here than will have been the case in Canada, as the Canadian PPSAs and Canadian land law are both enacted at the provincial level (so there will not have been a need to manage any State–Commonwealth sensitivities).  This means that any rules to bring fixtures into the Act would need to be carefully constructed, to allay these concerns.  It may well be, however, that a regime that is based on the Canadian model could achieve this.

Proposed recommendation 1.35:  That Government engage with the States and Territories to explore whether a regime can be developed, potentially along the lines of the principles applied in the Canadian PPSAs, to enable fixtures to be brought within the Act.

6.11 Pawnbrokers – s 8(1)(ja) and (6)
Sections 8(1)(ja) and (6) provide that the Act does not apply to certain security interests taken by pawnbrokers.
The Ontario PPSA also excludes pawnbroking transactions.
  The other Canadian PPSAs only exclude them from the enforcement provisions, not from the legislation as a whole.
  The NZ PPSA does not exclude pawnbroking transactions at all.
Sections 8(1)(ja) and (6) were inserted into the Act by the Personal Property Securities (Corporations and Other Amendments) Act 2010.  According to the Explanatory Memorandum for that Act,
 pawnbroking transactions were excluded because they are regulated by specific State and Territory legislation.
   My understanding, however, is that pawnbroking legislation principally regulates the licensing of pawnbrokers and the relationship between pawnbrokers and their customers, and not the relationship between the pawnbroker's interest in the pawned goods and the interests of third parties. If that is correct, then I query why it is appropriate to exclude them from the Act entirely, as that leaves unclear what rules should be applied to resolve competitions between the pawnbroker and (for example) another person who holds a security interest over the pawned goods that is subject to the Act.  The answer presumably is that the general law will apply, but it is not clear why it is preferable to leave the competition to be resolved by old law rules, rather than apply the Act.  There is at least a good argument that this exclusion should only relate to the application of the enforcement rules in Chapter 4, and that the Act should otherwise apply.  I would however be interested to hear the views of others on this.
Proposed recommendation 1.36: None at this stage, pending further consideration.
6.12 Interests in superannuation – s 8(1)(jb)

Section 8(1)(jb) states that the Act does not apply to interests held by a person in a superannuation fund or a superannuation– or retirement–related investment.  None of the Canadian PPSAs nor the NZ PPSA contains a similar provision.
This exclusion was inserted into the Act by the Personal Property Securities (Corporations and Other Amendments) Act 2010.  According to the Explanatory Memorandum for that Act,
 the exclusion seeks to implement the Government's retirement income policy by "prevent[ing] holders of interests in superannuation funds from using those interests as security for loans and other obligations not related to retirement income".  It appears to be intended to reflect the restriction on the creation of securities over benefits under a superannuation scheme that is contained in the National Credit Code.

For the same reasons as given in Section 6.6 regarding s 8(1)(f)(iv) (transfers of remuneration), it is not clear what is gained by expressly excluding superannuation benefits from the operation of the Act.  Excluding them from the Act will not of itself prevent a person from using them as security – all it achieves is that the security would be governed by the general law instead.  I am not sure why that would be appropriate.  In my view, security interests over superannuation benefits, to the extent that other laws such as the National Credit Code permit them, should be covered by the Act and not be left to the general law.
Proposed recommendation 1.37:  That s 8(1)(k) be deleted.

7. OTHER ISSUES RAISED IN SUBMISSIONS

7.1 Transactions at the edge

Most of the time, it will be clear whether or not a transaction gives rise to a security interest.  There will however be transactions at the edges of the definition of that term, where it is not clear whether the transaction does or does not give rise to a security interest.  That is inevitable, no matter how much effort is put into refining the language of the Act.

A number of submissions identified transactions that were said to be in this twilight zone, and proposed that the Act be amended to make their position clearer.  Those transactions included:

· step-in right under construction contracts

· pre-emptive rights under joint venture agreements

· powers of attorney

· guarantees (including bank guarantees and performance bonds)

· agistment agreements

· services agreements where equipment is used as part of the provision of the service

· loan transfers

· cash deposits in contracts for the sale and purchase of property

· leases of land, where fit-out or goods are supplied as part of the lease

· turnover trusts.

I do not purpose to comment individually on all of these.  I would hope that the position for most of them will be clarified by the amendments to ss 12(1) to (3) that have been suggested earlier in this paper.  That may not be the case however for the transactions referred to in the last three bullet points, so I will comment on them briefly below.

7.2 Cash deposits
There has been considerable concern, particularly in the conveyancing industry, that the payment of a cash deposit for the sale and purchase of property such as land could give rise to a security interest over that deposit and so require the vendor to make a registration against the person who paid the deposit (ie the purchaser).

Whether or not any particular deposit arrangement gives rise to a security interest will depend of course on the terms of the arrangement and the surrounding circumstances.  It can be seen why it might be thought at first blush, though, that the payment of a deposit under such a contract could give rise to a security interest, as the payment gives the vendor an interest in personal property (the deposit), and the payment "secures" the purchaser's obligation to complete the transaction and pay the balance of the purchase price, by making it commercially more likely that they will do so (as the purchaser would otherwise risk forfeiting the amount it has already paid).  To my mind, however, that misconceives the nature of a security interest and the collateral that is subject to it.  Under a security interest the collateral operates as a fall-back, in that the secured party can have recourse to the collateral in order to recover what it is owed if the debtor fails to make the payments or perform the obligations when due.  A cash deposit, in contrast, is not intended to be a reserve to which the vendor can turn if the purchaser does not meet its obligation to pay the purchase price.  Rather, payment of the deposit is part–performance of the payment obligation itself.  To give an example, if the purchase price for property is $100 and the purchaser pays a deposit of $10, that $10 does not function as an asset to which the vendor can have resort, if needed, in order to recover the unpaid $90.  Rather, it is performance in part of the purchaser's obligation to make the total payment of $100.

In my view, no amendment is needed to clarify this further.

Proposed recommendation 1.38:  That the Act not be amended to clarify whether the making of a deposit under an agreement for the sale of property will give rise to a security interest.
7.3 Supplies of fit-out or other goods as part of a real property lease

A number of submissions suggested that a landlord should not be required to register a financing statement to perfect a lease of any fit-out or goods that it may provide to a tenant as a part of a real property lease.  It was suggested that it was not appropriate to impose this burden on a landlord, because a financier to the tenant would expect (or at least not be surprised to learn) that some or all of the fit-out or goods on the premises belongs to the landlord, and that there was accordingly no need for a landlord to publicise this fact by perfecting.

The Act already excludes most leases of consumer property as part of a lease of land,
 so this concern relates principally to leases of business premises.
I can readily understand why a landlord might prefer to remain outside the Act.  I am however not currently persuaded that it would be appropriate to recommend such an exclusion.  While a financier to the tenant may be aware that the fit-out or goods could have been provided by the landlord, it is perhaps just as likely that the fit‑out or goods could have been provided by another financier.  I do not see why a lease of the fit-out or goods should be outside the Act in one case, but not the other.  Also, financiers are not the only third parties who might want to acquire an interest in the fit-out or goods on the tenant's premises.  If the transaction were excluded from the Act, those third parties would not be protected.

Proposed recommendation 1.39:  That the Act not be amended to exclude or otherwise modify the rules for a lease of fit-out or other goods as part of a lease of real property, beyond what is already provided in s 12(2)(c).
7.4 Turnover trusts
A number of submissions suggested that the application of the Act should be clarified in relation to turnover trusts.

A turnover trust can arise where one creditor to an obligor (the junior creditor) agrees with another creditor of the same obligor (the senior creditor) that it will hold any payments that it receives from the common obligor on trust for the senior creditor, and that it will pay any amounts received to the senior creditor, until the senior creditor has been paid in full.

This arrangement is likely to constitute the grant by the junior creditor to the senior creditor of a security interest over the junior creditor's rights to be paid by the common obligor.  The Act states in s 12(6) that an arrangement does not give rise to a security interest simply because one creditor agrees to postpone payment of amounts owing to it until another creditor has been paid.  A turnover trust is however different to this, because it goes one step further and provides that the junior creditor's rights are security for the payment of amounts owing to the senior creditor.  This is implicitly acknowledged by s 268(2), which provides that a security interest will not vest on insolvency under s 267 if it is a turnover trust of the type described in that section.

One submission suggested that turnover costs should be excluded from the Act.  I am also aware that the fact that the Act can apply to a turnover trust has been a source of some frustration.  Turnover trusts are common in more complex corporate financings, and it is not unusual for the junior creditor in a turnover trust to be a major domestic or international bank (although the junior creditor can also very commonly be either a specialist mezzanine lender or an entity that is associated with the common obligor).  The major banks, in particular, do not appreciate the prospect of being the subject of registrations to perfect turnover trusts.

Market practice under the Act in relation to turnover trusts is still evolving.  A practice appears to be emerging that senior creditors will not register against a junior creditor if the junior creditor is an external lender to the common obligor and an entity of substance, but will register where this is not the case.  That of course is ultimately a commercial decision.

As far as the Act goes, I am not inclined at this stage to recommend that it be amended to exclude turnover trusts.  I am however open to receiving further views on this.

Proposed recommendation 1.40:  None at this stage, pending further consideration.
7.5 Minimum thresholds
Some submissions suggested that the Act should not apply at all to low-value transactions, or that the Act should deem a security interest for a low-value transaction to be automatically perfected, without any need for registration.  It was suggested that this would assist small businesses in particular, by sheltering them from the cost and effort involved in registering financing statements to perfect security interests where the value of the transaction involved does not warrant it.  The second suggestion (that low-value transactions be deemed to be perfected) was coupled, to some extent, with another suggestion in the same submission to the effect that financing statements registered on the Register should be required to indicate the amount secured by the security interest to which the financing statement relates (a suggestion that I will return to in a later paper).

I am not inclined to support those suggestions, for a number of reasons.  First, while they would undoubtedly ease the burden of a small business supplier, they would adversely affect third parties dealing with the grantor, as they would not be able to detect the existence of the security interest.  Secondly, the small business is assisted by the fact that it should only need to register once per customer, not separately for each low-value delivery.  Thirdly, the small business's task will hopefully be made easier by changes that I am likely to recommend to the operation of the Register, in a later paper.  Finally, an exclusion for low-value items could open up opportunities for secured parties to game the system, by structuring their sale arrangements (for example) so that they supply goods in batches that sit below the threshold.

I am however open to receiving further views on this.

Proposed recommendation 1.41:  None at this stage, pending further consideration.
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PRINCIPLES TO GUIDE THE ASSESSMENT OF PROPOSED AMENDMENTS

1. Overall objective

(a)
The objective of the Act is to facilitate the creation and enforcement of security interests in personal property, and to provide rules to regulate their legal effect.

Commentary

The rules for the creation of security interests should not attempt to prescribe the form that parties must use.  Rather, the Act should simply identify the outcome that a transaction needs to achieve, if it is to create a security interest that is effective for the purposes of the Act, and otherwise leave it to the parties to choose how they want to document the arrangement between them.

The rules regarding the legal effect of a security interest should encompass the effectiveness of the security interest as against third parties such as other secured parties, buyers and lessees.

The rules regarding enforcement should be facilitative, in that they should not limit the enforcement remedies that the parties may agree to include in their transaction.  Rather, the rules should provide a set of enforcement remedies that are available for a secured party to use in transactions where the security agreement itself does not contain enforcement mechanisms, or instead of contractually agreed remedies if the secured party prefers.

The Act should also deal with appropriate ancillary matters, such as:

· how to decide when the Act applies; and

· matters relating to the operation of the register.

(b) 
The focus of the Act should be on interests that in substance secure obligations.  When considering the extent to which the Act should also apply to interests in property that do not secure obligations, the following factors should be taken into account:

· whether the interest is of a type that is sufficiently common in or important to our economy that it is appropriate to consider extending the regime to include it; and

· whether the overall benefit of including the interest in the Act (or in chosen aspects of the Act) will outweigh any detriment from doing so.

Commentary

One of the key "mischiefs" that is the target of legislation such as the Act is the 
so-called "evil of apparent ownership" – the risk that a third party may be misled by the apparent owner of property into believing that the apparent owner can give the third party a better interest in the property than is actually possible.  This risk can arise if the third party has no independent means to determine whether another person might already hold a conflicting interest in the property.  The Act aims to reduce this risk, by providing that a secured party puts its security interest at risk if it does not take steps that make it possible for a third party to learn of its existence.  Those steps are referred to in the Act as "perfection".
There are many other types of circumstances, beyond the granting of security interests, in which a person can appear to have a greater interest in property than is actually the case.  For example, a person may simply be in possession of another person's tangible property, either temporarily or on a long-term basis.  A person may hold another person's intangible property as custodian, or as their nominee.  It would not be practicable for the Act to deal comprehensively with all circumstances in which apparent ownership of property is divorced from its true ownership.  This reality was acknowledged by the Law Reform Commission of Saskatchewan in its report "Proposals for a Saskatchewan Personal Property Security Act" in July 1977, in which it made the following observation:

It is totally unrealistic to attempt to bring within the scope of the Act every kind of transaction in which deception results from a separation of interest and appearance of interest.  However, it is realistic to include in the registration and perfection system of the Act certain types of transactions which, because of their commercial importance, are likely to continue to produce significant disruption if left out.

Rather than ignore other types of potentially-misleading transactions completely, however, the practice in jurisdictions that have legislation like the Act has been to include a subset of those other transactions within the legislation.  In some jurisdictions (such as Saskatchewan), the selected subset consists of transactions which, as noted in the quotation above, are likely to produce significant disruption if they are left out, because of their commercial importance.  In other jurisdictions, the selection has been adopted from predecessor legislation, without necessarily undertaking a full fresh scrutiny of whether the factors that led to that selection in the other jurisdiction were also relevant in the adopting jurisdiction.
When considering proposals to amend s 12(3), we should consider whether the proposed amendments would help to ensure that s 12(3) captures the appropriate types of interests, and only the appropriate types of interests.
2. Balance

The rules should strike an appropriate balance between the interests of secured parties, and the interests of third parties that take or may want to take a competing interest in collateral, such as:

· other secured parties; or

· buyers or lessees.

Commentary

This is the principle that is likely to inspire the most debate.  Different market sectors will understandably want to ensure that their commercial positions remain as robust as possible under the Act.  However, it will not always be possible to structure the rules in the Act in a way that provides all parties with the level of protection that they desire.  Indeed, in many situations (such as the application of the priority or taking free rules), it may only be possible to protect one person at the expense of another.  The rules need to find a balance between the legitimate expectations of the affected stakeholders.

3. Simplicity

Each rule should be expressed as simply as is possible without compromising the ability of the rule to achieve its purpose.  It should be clear for each rule what the purpose of the rule is, and how that purpose fits with the overall purposes of the regime.  The rules should apply consistently, across all types of personal property and security interest, unless there are good reasons to the contrary (such as a desire to facilitate particular business practices or policy objectives).  Taken as a whole, the rules should produce clear and predictable outcomes for business and other stakeholders.

Commentary

It is important to express rules as simply as is possible, so that it is as easy as possible for readers to understand what the rules mean, and how they can work with them.

Commerce, however, is complex.  The Act needs to reflect and respond to that reality, and not stifle commercial creativity by imposing "one size fits all" requirements.  Because the complexity of commercial life will necessarily require that there be corresponding complexity in the Act, it will be important to monitor the extent of that complexity, and to resist the urge to over-complicate the Act by providing exceptions or sub-rules to deal with particular fact patterns, or by including "avoidance of doubt" clarifications, unless they are truly necessary.  As far as possible, potential uncertainties or complexities should be dealt with through careful formulation of the primary rules, rather than by means of exceptions or supplementary qualifications.

This is again a question of finding the right balance.  We should resist the urge to 
over-complicate the Act, but also be mindful of the need, to quote Albert Einstein, to "make everything as simple as possible, but not simpler".
4. Comprehensiveness
The rules should be as all-embracing as possible.  They should apply to all types of personal property and all types of security interest, unless there are clear policy reasons for an exception.
Commentary

This is a broader application of the "simplicity" principle.  Carve-outs from the Act complicate the Act itself.  They can also complicate outcomes for those who want to take an interest in the property, or to enter into a transaction, that is carved out.  This is because excluding a type of property or transaction from the Act does not mean that the property or transaction can then operate free of any legal rules at all.  Rather, it means that a different set of rules need to be identified and applied, and that could well result in increased complexity and uncertainty for those involved, rather than less.
5. Flexibility

The rules should be as flexible as possible. They should accommodate current market structures and business practices, but also be flexible enough to respond to changes to them. They should allow parties the freedom to structure their agreements as they see fit, unless there are policy reasons to the contrary (such as the need to protect consumers). They should include as few formal requirements as possible.

Commentary

Some care needs to be taken in the pursuit of this principle, as too much flexibility can degenerate into uncertainty.  Also, while it is important that the Act not focus entirely on current market practices and conditions, and that it be able to accommodate new developments as well, the primary focus of the Act should be on ensuring that it produces appropriate and meaningful outcomes for Australian businesses and consumers today.
6. Transparency

The rules should aim to provide transparency in relation to the existence of security interests, through mechanisms that enable third parties to determine whether an item of a person's property may be subject to a security interest.

Commentary

This principle targets the "evil of apparent ownership" mentioned earlier.  A key objective of the Act should be to provide mechanisms that make it possible for third parties to determine whether a security interest may exist over a particular item of property.  This is the role performed by the three main modes of perfection under the Act – registration, possession and control.
A third party will however not always be able to detect whether an item of property is subject to a perfected security interest.  For example, the Act provides for circumstances in which a security interest will be deemed to be perfected, either temporarily or permanently, in a manner that will not be apparent to third parties.  It is also possible for a security interest to be perfected by control in a manner that is not visible to outsiders.  And even registration provides no more than an indication that a security interest might be attached to property.  Trade-offs of this kind are inevitable, given the need to balance the practicalities of the perfection process against the information needs of third parties.  When assessing the mechanics of the various modes of perfection, however, it is important to remember why perfection is there, and to ask whether it is achieving its purpose.
7. Fit

The rules should be able to function in harmony with the balance of our law.

Commentary

The Act is not a self-contained set of rules that operate in isolation from the balance of our laws.  Rather, the Act is just one component of our legal system generally, and needs to be able to function in harmony with it.
The Commonwealth Government has gone to considerably lengths to amend other legislation to adopt the terminology and concepts of the Act.  State and Territory Governments have done this to a rather lesser degree.
The Act needs to be able to produce meaningful outcomes when interpreted and applied against the background of our laws generally.  Other parts of Australia’s commercial law framework, and the expectations that underpin that law, are very different to the laws and expectations that applied in the United States in the 1950s, when Article 9 was introduced.  The same can be said (albeit to a lesser extent) in relation to the corresponding legislation in Canada and New Zealand.  Terminology or structures that achieve meaningful outcomes in the overseas legislation may not work here.  The drafting of the Act needs to take this reality into account.
This is clearly something of an aspirational set of targets.  The complexity and innovativeness of the Australian economy, together with the inherent ambiguity of the English language, make any of these principles difficult if not impossible to realise in full.  There is a degree of overlap between some of the principles, but others are in tension with each other, in that it may only be possible to pursue one principle in some circumstances if this is done at the expense of another.  Where these conflicts do arise, they will need to be resolved by determining where the appropriate balance lies, looking back as needed to the over-arching objectives referred to in Part 6 of this report.
� 	Gilmore, § 14.1.


� 	See Twynes's Case 76 Eng Rep 809 (Star Chambers, 1601).


� 	Eg Bills of Sale Act 1886 (SA), Instruments Act 1933 (ACT), Registration of Interests in Goods Act 1986 (NSW), Instruments Act 1935 (NT), Bills of Sale and Other Instruments Act 1955 (Qld), Chattel Securities Act 1987 (Vic), Bills of Sale Act 1899 (WA), and Bills of Sale Act 1900 (Tas).


� 	Previously Chapter 2K of the Corporations Act.


� 	Eg B Allan, Personal Property Securities Act 1999 – Act and Analysis (Brookers, 2010), page 103.  See also the NZ Law Commission Report, page 7.


� 	Eg Cuming Walsh & Wood, page 301.


� 	Duggan & Brown, para 5.4.


� 	See Cuming Walsh & Wood, page 12.


� 	See Widdup, para 2.14.


	� 	Personal Property Securities Act 2009, s 12 before it was amended by the Personal Property Securities (Consequential Amendments) Act 2009.


�	See the Personal Property Securities (Corporations and Other Amendments) Act 2011, sch 2 items 6 and 7.


� 	Section 267 will be considered in a later paper.


	� 	Section 15AD of the Acts Interpretation Act 1901 appears to suggest a contrary conclusion, as it states in paragraph (b) that an example of the operation of a provision may extend the provision.  However, the version of s 15AD that was in force at the time the Act was passed provided for the opposite outcome – that is, if an example is


	inconsistent with the provision, that the provision prevails.  See the Acts Interpretation Act 1901 (Cth), s 15AD as amended by the Statute Law (Miscellaneous Provisions) Act 1987 (Cth), and s 11 of the Act.


� 	NZ PPSA, s 17(3).


� 	See, for example, the Sask PPSA, s 3(1).


� 	See Cuming Walsh & Wood, page 123.


� 	See for example J Parris, Effective Retention of Title Clauses (Collins, 1986), Ch 5.


� 	Eg Sask PPSA, s 3(1)(b).


� 	NZ PPSA, s 17(3).


� 	See Gilmore, Chapter 4.


� 	See O'Donovan at 10.510, note 4.


� 	See, for example, Duggan and Brown, paras 3.11 – 3.13.


� 	The Sask PPSA does this – see Sask PPSA, s 3(1)(b).


� 	Eg Sask PPSA, s 3(1)(b).  Interestingly, s 3(1)(b) of the Sask PPSA also mentions transfers of chattel paper, but not transfers of an account, in this context.


� 	NZ PPSA, s 17(3).


� 	Eg Sask PPSA, s 3(1)(b).


� 	NZ PPSA, s 17(3).


� 	Personal Property Securities Bill 2008 (Cth), May 2008 Exposure Draft.


� 	Personal Property Securities Bill 2008 (Cth), November 2008 Exposure Draft.


� 	[2008] FCA 974.


� 	See eg the discussion in Duggan and Brown, para 3.18 (in relation to a similar financial product, repurchase agreements).


� 	See also the discussion in Section 4.2.1.3 in the context of transfers of accounts.


� 	NZ PPSA, s 17(3).


� 	See, for example, the standard-form ISDA master agreement discussed in Section 6.3.


� 	The term has also been used in a number of English decisions to refer to property that is subject to removal on the insolvency of the holder: see eg Money Markets International Stockholders Ltd v London Stock Exchange Limited [2002] 1 WLR 1150, page 1174.


� 	Caisse populaire Desjardin de l'Est v Drummond [2009] 2 SCR 94.


� 	See for example D Loxton, One Flaw Over the Cuckoo's Nest: Making Sense of the 'Flawed Asset Arrangement' Example, Security Interest Definition and Set-Off Exclusion in the PPSA (2011) 34(2) UNSWLJ 472.


� 	Interim Report, page 46.


� 	Cuming Walsh & Wood, page 155.


� 	Eg Sask PPSA, s 3(2).


� 	NZ PPSA, s 17(1)(b).


� 	Eg Sask PPSA, s 3(2).


� 	NZ PPSA, s 17(1)(b).


� 	This argument is supported by Understanding the Law of Secured Transactions, pages 582-583.


� 	NZ PPSA, s 16(1).


� 	Eg Sask PPSA, s 2(1)(b).


� 	It could also be argued that the loan is an account under paragraph (a), on the basis that the obligation to repay the loan arises because the lender disposed of property (cash) to the borrower when it made the loan.


� 	Strategic Finance Limited v Bridgman [2013] NZCA 357.


� 	Section 13(2)(a).


� 	Article 9, § 9-309(2).


� 	Official Comment 4 to § 9-309.


� 	Subject, potentially, to s 588FL of the Corporations Act.  That section will be discussed in a later paper.


� 	Re Hardman; Ex parte Official Receiver (1932) 4 ABC 207, at page 210.


� 	Civil Law (Property) Act 2006 (ACT) s 205; Law of Property Act 2000 (NT) s 182; Conveyancing Act 1919 (NSW) s 12; Property Law Act 1974 (Qld) s 199; Law of Property Act 1936 (SA) s 15; Conveyancing and Law of Property Act 1884 (Tas) s 86; Property Law Act 1958 (Vic) s 134; Property Law Act 1969 (WA) s 20.


� 	This approach is also reflective of the discussion in Section 3.3.5 above in relation to the "transfers of title" language in s 12(2)(k).


� 	Eg Sask PPSA, s 2(1)(f).


� 	NZ PPSA, s 16.


� 	See Duggan, Chattel Paper (2013) 41 ABLR 214.


� 	Article 9, § 9-330.


� 	Sask Law Reform Commission, pages xvii to xviii.


� 	Duggan, Chattel Paper (2013) 41 ABLR 214.


� 	Gilmore, at para 3.6.


� 	NZ PPSA, s 16.


� 	B Colburn, Consignment Sales and the Personal Property Security Act (1981-82) I Can. Bus. L.J. 40, at p 42.


� 	Sask Law Reform Commission, Comment 3 to s 3 of the proposed draft legislation.


� 	NZ Law Commission Report, p 82.


� 	See Section 4.2.1.2.


� 	NZ PPSA, s 16.


� 	According to the Australian Bureau of Statistics, the total value of lease financing transactions for motor vehicles, plant and equipment in 2013/14 was in excess of $4.923 billion.


� 	According to the Australian Bureau of Statistics, operating lease transactions in 2013/14 were valued at $2.437 billion.


� 	Eg Sask PPSA, s 3(2).  Article 9, in contrast, applies only to leases that are in-substance security interests, and not to "true" leases


� 	Technically, a lease is also a form of bailment.  The discussion in this Section of the paper uses the term "bailment" as a convenient shorthand for "bailment other than a lease".


� 	Rabobank v McAnulty [2011] NZCA 212.


� 	Many submissions suggested however that there is already too much data on the Register.  This will be discussed in a later paper.


� 	See Cuming Walsh & Wood, pages 125 to 133.


� 	Section 588FL will be discussed in a later paper.


� 	See Cuming Walsh & Wood, pages 151 to 154.


� 	National Trustees Executors & Agency Co of Australasia Ltd v FCT (1954) 91 CLR 540.


� 	Eg Sask PPSA, s 4(e).


� 	NZ PPSA, s 23(e)(i).


� 	Sask PPSA, s 2(1)(l).


� 	NZ PPSA, s 16.


� 	PPS Intergovernmental Agreement, clause 3.2(3).


� 	And to a lesser extent, the Commonwealth itself.


� 	NZ PPSA, s 23.


� 	Eg Sask PPSA, s 4(f).


� 	NZ PPSA, s 23(e)(ii).


� 	Reg 1.4(5)(c).


� 	Eg Sask PPSA, s 4(d).


� 	NZ PPSA, s (e)(iii).


� 	Eg Sask PPSA, s 4(c).


� 	NZ PPSA, s 23(e)(iv).


� 	Gedye Cuming & Wood, para 23.8.


� 	National Credit Code, s 50.


� 	Such as the restriction on third-party mortgages in s 49 of the National Credit Code.


� 	Eg Sask PPSA, ss 4(b) and (b.1).


� 	NZ PPSA, s 23(e)(vi).


� 	Duggan & Brown, para 3.60.


� 	Article 9, § 9 -109(d)(8).


� 	Gilmore, page 315.


� 	Eg Sask PPSA, s 4(h).


� 	NZ PPSA, s 23(e)(viii).


� 	Article 9, § 9-109(d)(7).


� 	NZ PPSA, s 23(e)(ix).


� 	PPS Intergovernmental Agreement, clause 3.2(2).


� 	See, for example, Macintosh v Goulburn City Council (1985) 3 BPR 9367; Hawkins v Farley [1997] 2 Qd R 361; and National Dairies WA Ltd v Cmr of State Revenue (2001) 24 WAR 70.


� 	Eg Sask PPSA, s 36.


� 	Personal Property Securities Bill 2008 (Cth), May 2008 Exposure Draft. 


� 	Personal Property Securities Bill 2008 (Cth), November 2008 Exposure Draft. 


� 	PPS Intergovernmental Agreement, clause 3.2(3).


� 	See for example A Bull, Fixtures and the PPSA 2009: Fuzzy logic? (2011) 27(5) BLB 93: Duggan & Brown, at para 2.9.


� 	Ontario PPSA, s 4(1)(d).


� 	Eg Sask PPSA, s 55(2)(b).


� 	Para 9.18.


� 	For example, the Pawnbrokers and Second-hand Dealers Act 1996 (NSW); Second-hand Dealers and Pawnbrokers Act 2003 (Qld); Second-hand Dealers and Pawnbrokers Act 1996 (SA); Second-hand Dealers and Pawnbrokers Act 1994 (Tas); Second-Hand Dealers and Pawnbrokers Act 1989 (Vic); and the Pawnbrokers and Second-hand Dealers Act 1994 (WA).


� 	Para 9.20.


� 	National Credit Code, s 50.


� 	Section 12(2)(c).





	
	1
	

	AUSTRALIA\BGW\230905874.06


1

