Contract Language Development Guide

Welcome to OEA’ Collective Bargaining and Research's (CBaR) Contract Language Development Guide.  This publication is used to assist OEA's Labor Relations Consultants in bargaining for our members.  It is recommended that you take a few minutes to read the section, How To Use the Language Development Guide.
There are various ways to find information within this guide (listed below).  If you incur any problems, have questions or need assistance, please contact OEA CBaR. 

Using FIND:  Hold down the [ctrl] key plus [F] key.  Enter the information in the find/search area.  The word(s) or number(s) will appear automatically. The information to find could be a subject matter or a numeric section of the law.  

Manually Browsing:  Go to the Table of Contents and view the various contract language guides available.  When you find what you're looking for in the Table of Contents, hold down the Ctrl button and click on the page number and Word will automatically take you to that section.
If you have any questions, please do not hesitate to contact OEA's CBaR staff: resweb@ohea.org
OEA Top Bargaining Goals as Approved by OEA Board of Directors

February 19, 2011

· Promote a strong teaching corps by ensuring due process rights that protect against arbitrary dismissal and using effective teacher evaluations that are not based on test scores.

· Rationale:  Strong due process rights encourage talented individuals to commit to the teaching profession and other forms of school employment.  Even the most sophisticated use of test scores, value added modeling, is not designed as a valid and reliable basis for high-stakes decisions about teacher effectiveness.

· Attract and retain high-quality professionals by maintaining and improving salaries, wages and benefits.

· Rationale:  Low pay and benefits comes at a high cost for schools and students, who lose good teachers and ESP’s to better compensated professions.

· Maximize utilization of OEA resources for negotiations, including Labor Relations Consultants, Collective Bargaining Division, coordinated bargaining participation, and OEA statewide initiatives.

· Rationale:  A strong association is focused on maximizing its capacity to negotiate better working conditions for educators and education support professionals, which creates better learning conditions for students.  

· Prioritize effective instruction by negotiating investments in teacher expertise through high-quality professional development, mentoring, and collaboration time.

· Rationale:  Teacher expertise is a significant school-based influence on student learning, which requires high-quality professional development opportunities and classroom support through mentoring and collaboration. 
· Foster better working and learning conditions by negotiating measures that ensure pro-active administrative support for a safe, non-violent school atmosphere.

· Rationale:  Student achievement is supported by school environments free of physical and emotional threats to school staff and students.  
· Support student achievement by negotiating smaller class sizes and a balanced workload that maximizes time to teach.

· Rationale:  Student learning increases as class size is reduced and supportive school workplace conditions enhance teacher quality, effectiveness, and retention.
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OEA STANDARDS
329
Goal #1:  Every Contact shall constitute a binding contract bar in accordance with Chapter 4117 of the Ohio Revised Code.
330
Goal #2: Every Contract shall contain an enforceable Grievance Procedure Provision.
331
Goal #3: Every Contact shall contain an enforceable Duration of Contract Provision.
332
Goal #4: Every Contract shall contain an enforceable Recognition Provision.
333
Goal #5: Every Contract shall contain an enforceable Maintenance of Standards Provision.
334
Goal #6: Every contract shall contain an enforceable Severability Provision.
335
Goal #7: Every Contract shall contain an enforceable Union Rights Provision.
336
Goal #8: Every Contract shall contain an enforceable Salary Schedule that maximizes career earnings.
337
Goal #9: Every contract shall provide for the granting of supplemental contracts and/or establishing rates of pay or compensation for overtime, shift differentials, and extra duties performed during and/or outside the regular work day, work week, and/or work year.
338
Goal #10: Every Contract shall include an enforceable comprehensive Health Care Program.
339
Goal #11: Every Contract shall contain an enforceable Just Cause Provision which is separate from other provisions in the Contract.
341
Goal #12: Every Contract shall contain an enforceable Performance Evaluation Procedure.
342
Goal #13: Every Contract shall contain an enforceable Contract Non-Renewal Provision.
343
Goal #14: Every Contract shall contain an enforceable Seniority Provision which is separate from other provisions in the Contract.
344
Goal #15: Every Contract shall contain an enforceable RIF Provision.
345
Optimal Standards for RIF:
346
Goal #16: Every Contract shall contain an enforceable Vacancies Provision.
347
Goal #17: Every Contract shall contain an enforceable Transfer Provision.
348
Goal #18: Every Contract shall contain an enforceable Nondiscrimination Provision.
349
Goal #19: Every Contract shall contain an enforceable Personnel Files Provision.
350
Goal #20: Every Contract shall contain an enforceable appropriate Payroll Deduction Provision.
351
Goal #21: Every Contract shall contain an enforceable class size/workload provision.  For K-12 TEACHING EMPLOYEES.
352
Optimal Standard For Higher Education Employees:
355
Goal #22: Every Contact shall contain an enforceable work day provision.
356
Goal #23: Every Contact shall contain an enforceable work week provision.
357
Goal #24: Every Contact shall contain an enforceable work year provision.
358
Optimal Standards - Work Year :
358
Goal #25: Every Contact shall contain an enforceable comprehensive leaves provision.
359
Optimal Standards - Leave:
361
SUMMIT-PORTAGE SERVICE COUNCIL CONTRACT ASSESSMENT STANDARDS
362
CONTRACT ASSESSMENT CHECKLIST
363
GOAL #1:
Every Contract shall contain an enforceable RECOGNITION PROVISION.
366
GOAL #2:
Every Contract shall contain an enforceable PART-TIME STATUS  PROVISION.
367
GOAL #3:
Every Contract shall contain an enforceable NON-DISCRIMINATION PROVISION.
368
GOAL #4:
Every Contract shall contain an enforceable GRIEVANCE PROCEDURE PROVISION.
369
GOAL #5:
Every Contract shall contain an enforceable UNION RIGHTS PROVISION.
369
GOAL #6:
Every Contract shall contain an enforceable appropriate PAYROLL DEDUCTION PROVISION.
370
GOAL #7:
Every Contract shall contain an enforceable INDIVIDUAL CONTRACTS PROVISION.
372
GOAL #8:
Every Contract shall contain an enforceable SENIORITY PROVISION which is separate from other provisions in the Contract.
373
GOAL #9:
Every Contract shall contain an enforceable JUST CAUSE PROVISION  which is separate from other provisions in the Contract.
374
GOAL #10:
Every Contract shall contain an enforceable CONTRACT NON-RENEWAL PROVISION.
375
GOAL #11:
Every Contract shall contain an enforceable VACANCIES PROVISION.

376
GOAL #12:
Every Contract shall contain an enforceable TRANSFER PROVISION.

377
GOAL #13:
Every Contract shall contain an enforceable RIF PROVISION.



378
B.
PRIOR TO IMPLEMENTATION OF RIF
378
GOAL #14:  
Every Contract shall contain an enforceable PERSONNEL FILES PROVISION.
380
GOAL #15:
Every Contract shall contain an enforceable COMPREHENSIVE LEAVE PROVISION.
381
GOAL #16:   Every Contract shall contain an enforceable INDEXED SALARY SCHEDULE that provides for a competitive starting salary and adequate credit for training and experience.
384
GOAL #17: 
Every Contract shall provide for the granting of SUPPLEMENTAL CONTRACTS and/or establishing rates of pay or compensation for overtime, shift differentials, and extra duties performed during and/or outside the regular work day, work week, and/or work year.
385
GOAL  #18:
Every Contract shall have an enforceable TUTOR PROVISION.

386
GOAL #19:
Every Contract shall contain an enforceable TUITION REIMBURSEMENT PROVISION.
387
GOAL #20:
Every Contract shall include an enforceable COMPREHENSIVE HEALTH CARE PLAN PROVISION.
388
GOAL #21:
Every Contract shall contain an enforceable CLASS SIZE/WORK LOAD PROVISION.
389
FOR SSP'S
389
GOAL #22:
Every Contract shall contain an enforceable WORK DAY PROVISION.

390
GOAL #23:
Every Contract shall contain an enforceable WORK WEEK PROVISION.

391
GOAL #24:
Every Contract shall contain an enforceable WORK YEAR PROVISION.

392
GOAL #25:
Every Contract shall contain an enforceable PERFORMANCE EVALUATION PROCEDURE.
392
GOAL #26:
Every Contract shall contain an enforceable INTERNAL SUBSTITUTION PROVISION.
394
GOAL #27:
Every Contract shall be modified to reflect the CHANGE FROM CERTIFICATION TO LICENSURE.
395
GOAL #28:
TEACHERS ONLY:  Every Contract shall contain an enforceable ENTRY YEAR PROVISION.
396
GOAL #29:
Every Contract shall contain an enforceable  SPECIAL NEEDS        PROVISION.
397
GOAL #30:
Every Contract shall include an enforceable TECHNOLOGY UTILIZATION PROVISION.
398
GOAL #31:
Every Contract shall include an enforceable PERFORMANCE AUDIT PROVISION.
399
GOAL #32:
Every Contract shall contain an enforceable HEALTH & SAFETY PROVISION.
400
GOAL #33:
Every Contract shall contain an enforceable SEVERABILITY PROVISION.
401
GOAL #34:
Every Contract shall contain an enforceable DURATION OF CONTRACT PROVISION.
402
Contract Assessment Supplements Summit-Portage Joint Council
403
GOAL #1:
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INTRODUCTION

INTRODUCTION TO THE
OHIO EDUCATION ASSOCIATION

CONTRACT LANGUAGE DEVELOPMENT GUIDE XE "INTRODUCTION TO THE" 
PURPOSE

The CONTRACT LANGUAGE DEVELOPMENT GUIDE has been developed as a resource to assist staff in analyzing contract provisions and in re-drafting stronger contract language.  The manual contains a guide for each of the 25 contract provisions for which there are statewide bargaining goals as well as a number of additional guides that have been developed to address "hot topics" as new issues have emerged. 

CONFIDENTIALITY

Because the CONTRACT LANGUAGE DEVELOPMENT GUIDE details OEA bargaining positions and strategies, under no circumstances should this Manual or any of the Language Guides for contract provisions contained herein be made available to an employer advocate.  Also, it is strongly advised that when providing sample language to OEA affiliates, staff direct that the language be re-typed as a contract proposal (as opposed to duplicating pages of the LANGUAGE DEVELOPMENT GUIDE for general distribution).

THE TOPICAL INDEX

The Topical Index has been developed as a list of every contract provision which may appear in the contract of any OEA affiliate in the state. It should not be mistaken for a prototype contract listing.  In other words, it is recommended that some of the contract provisions listed on the Topical Index not be included in a contract, e.g. Management Rights and No Strike Provisions.  However, the index recognizes that avoidance of undesirable contract language is not always possible and is designed to reflect what actually has been bargained.

The Topical Index is a dynamic listing.  As new bargaining issues emerge, new topics are added to the list.  Legal Services staff have the responsibility for periodically updating the topics which appear on the list. 

The reference numbers have been eliminated as they are now obsolete.  

CONTRACT ASSESSMENT

It is the responsibility of each Labor Relations Consultant to assess the contract of each assigned OEA affiliate as soon as possible after contract settlement and ratification to report the changes electronically via the Bargaining Reporting System (BRS).  The BRS replaces the former Settlement Reporting System which solicited basic economic data newly bargained into each contract.  The BRS is a more comprehensive reporting system which collects general as well as in certain cases specific contract data including salary, insurance, and various other types of data.  The CONTRACT ASSESSMENT GUIDE recognizes the diversity in contract language in K-12 teacher, ESP, DD, and higher education contracts.  The CONTRACT ASSESSMENT GUIDE is the instrument which is used by the Labor Relations Consultant to assess bargaining progress toward achievement of statewide collective bargaining goals. We have also included two additional versions of the Contract Assessment.
A copy of both CONTRACT ASSESSMENT GUIDES have been provided in the designated section of this Manual. These include Summit-Portage 
Service Council’s (34 goals) and their supplements (6 goals).
USING THE GUIDE

HOW TO USE THE LANGUAGE DEVELOPMENT GUIDE XE "HOW TO USE THE LANGUAGE DEVELOPMENT GUIDE" 
Each Language Development Guide consists of at least three pages. The first page of the Guide gives the basic information required to help the user understand what is involved in bargaining the provision.  The second page of the Guide is designed to assist the user in drafting the language of the contract provision to comply with the minimal bargaining standards for that provision and to complement other related contract provisions. The third page of the Guide is a sample contract provision which meets or exceeds the minimal bargaining standards.  In some cases, a fourth page to the Guide is provided to give users guidance in determining how a provision may be acceptably compromised.

Refer to the Language Development Guide illustration which follows.

TITLE OF PROVISION: 
DEFINITION:
RATIONALE:
LEGAL REFERENCES:
OEA POLICY REFERENCES:
EMPLOYER ARGUMENTS:
7
UNION ARGUMENTS:

	DATE OF ISSUE:


1.
CONTRACT PROVISION for which the course was written. 

2.
DEFINITION OF THE PROVISION; explains what the contract provision is designed to do.

3.
RATIONALE FOR BARGAINING THE PROVISION; explains why the union seeks to include the provision in the contract.

4.
LEGAL REFERENCES; a list of principle statues, SERB decisions, Ohio Administrative Code citations, Ohio Attorney General Opinions, precedent-setting court decisions or grievance awards which impact the interpretation of the contract provision.

5.
OEA POLICY REFERENCES; a list of any OEA policies which set standards for language in the contract provision.

6.
EMPLOYER  ARGUMENTS; anticipated employer arguments for resisting inclusion of the provision in the contract.

7.
UNION ARGUMENTS; recommended union arguments to support inclusion of the provision in the contract.

8.
DATE OF ISSUE; date that the Language Guide for the contract provision was created or developed, last revised, and/or reissued. This date will differ with differing Language Guides. Until revisions in the Guide can be made electronically, the date of issue is a means of helping the user determine the most current Guide available.

9
MINIMAL STANDARDS: Those standards that the language of the contract provision must meet to adequately protect the interests of the union and/or members of the bargaining unit.  Minimal standards are referred to as “essential standards” on the Contract Assessment Guide.
10
FOUR CORNERS IMPACT: A list of other contact provisions which may have to be modified if the language of this contract provision is altered.
11
SAMPLE CONTRACT PROVISION: A sample contract provision which meets and/or exceeds all of the minimal standards listed in the Guide for that provision.  In drafting a contract provision for a specific contract, always take into account the four corners impact of inserting the language into the contract.
On certain sample contract provisions, you will note superimposed numbers throughout the language of the provision.  The numbers in the sample provision correspond to the numbers of the explanation on the strategy and rationale pages following the sample language provision.

12. 
STRATEGY AND RATIONALE SHEET: Is included for more complex contract provisions.  This sheet explains the rationale for specific language in the provision.  It is designed to assist bargainers in distinguishing between an acceptable and acceptable compromise of the language.
SECTION 1
CONTRACT BASICS

RECOGNITION XE "RECOGNITION" 
DEFINITION: 

This provision identifies the parties to the Contract (the Employer and the Union) and the employees covered by the Contract (the employee bargaining unit).

RATIONALE:

It is a statutory requirement to document that the Employer acknowledges the representation status of the Union as the sole and exclusive employee representative for purposes of collective bargaining and to describe the unit of employees covered by the Contract.

LEGAL REFERENCES:

ORC 4117.01(B)(C)(D)(E)(F)(I)(J)(K) Case No. 89-REP-11-0235, OCSEA/AFSCME and United Food and Commercial Workers v. Ohio Office of Collective Bargaining.

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

The Employer should exclude certain classes of employees from the bargaining unit.

The Employer has no obligation to alter voluntarily an historical unit.

The Employer is not obligated to restrict its inherent managerial right to determine the size and make-up of the work force.

UNION ARGUMENTS:

ORC 4117 requires that the parties to the Contract and the employees in the bargaining unit be clearly identified.

It is in the Employer’s best interest to have the unit defined as comprehensively as possible to avoid fragmentation.

The bargaining table is the most appropriate forum for resolving disagreements over unit composition.

The minimal RECOGNITION provision contains the following elements:

1.
A section which contains a recognition statement specifying the parties to the Contract and that the Employer recognizes the Union as the sole and exclusive (one and only) employee representative for the purposes of collective bargaining. The Union must be identified by name and as an affiliate of the OEA/NEA.

2.
A section which contains the definition of the bargaining unit and which identifies the employees included in and excluded from the bargaining unit. Standard exclusions include: supervisory employees, management level employees, confidential employees, and employees in other bargaining units.

Deemed Certified Units: Describe the employees included in the unit by generic type (all professional or all non-professional or all professional and non-professional employees). Then add standard exclusions.

Certified Units: Describe the employees included in and excluded from the bargaining unit using the language from the SERB certification document.

3.
A section defining the terms "full-time" and "part-time" if part-time employees are included, implicitly or explicitly, in the definition of bargaining unit.

NOTE:
The following definitions incorporate the current standard for teaching employees.  Apply the same standard when bargaining language for non-teaching employees.

Full-time: An employee who is employed to perform a full day's work as defined by this Contract for a minimum of 120 days or more in a work year.

Part-time: An employee who works less than a full day as defined by this Contract and/or less than the minimal standard of 120 work days.

4.
A section that designates all work performed by bargaining unit members and any similar work as "bargaining unit work."

Delete all pre-4117 recognition criteria and election procedures, if they exist.

Delete the "Term of Recognition" provision, if one exists. Under ORC 4117, the term of recognition is for the term of Contract and thereafter until the representation rights of the incumbent union are challenged in accordance with ORC 4117.07 procedures.

FOUR CORNERS IMPACT: 


Salary/Wage Schedule
Grievance Procedure 


Insurance Benefits
Reduction In Force


Seniority Accumulation

SAMPLE RECOGNITION PROVISION

____RECOGNITION STATEMENT
The ____________________ Board of Education, hereinafter called the "Employer", hereby recognizes the ___________________ Education Association, an OEA/NEA affiliate, hereinafter called the "Union" as the sole and exclusive representative for the purposes of Collective Bargaining as defined in Chapter 4117 of the Ohio Revised Code.

____BARGAINING UNIT DEFINED
____The bargaining unit shall include all ___________________ employees currently employed or to be employed excluding management level employees, supervisory employees, confidential employees, and employees in any other bargaining unit.

____Hereinafter, employee(s) in the defined unit will be referred to as bargaining unit member(s) or employee(s). 

____FULL-TIME AND PART-TIME DEFINED

____Full-time employees shall be those who work ____ hours per day or more and are contracted to work a minimum of 120 days or more in a work year.

____Part-time employees shall be those that work ____ hours per day or less or who work less than the minimal standard 120 work days in a work year. 

____EMPLOYEE RIGHTS
All employees of the bargaining unit as described herein are entitled to all rights, benefits, and privileges of this Contract unless otherwise specified. 

____BARGAINING UNIT WORK

All work currently performed by bargaining unit members, as well as future work of a similar nature, shall be deemed bargaining unit work. 

DISPUTE SETTLEMENT PROCEDURES XE "DISPUTE SETTLEMENT PROCEDURES" 
DEFINITION: 

A provision that states what procedure will be used if impasse occurs in the course of bargaining.

RATIONALE:

A dispute settlement procedure is mandated when impasse occurs during in-term bargaining or when bargaining for a successor contract.  ORC 4117 permits use of a mutually procedure in lieu of the statutory procedure.

LEGAL REFERENCES:

ORC 4117

Case No.  87-MED-07-0735, SERB and Carlisle Teachers’ Association v. Carlisle Board of Education

Case No.  88-MED-04-0475, SERB and Circleville Education Association v. Circleville Board of Education

Case No.  88-STK-09-0001, SERB and Mad River-Green Local Board of Education v. Mad River-Green Local Education Association

Case No.  91-STK-09-004, SERB and Weathersfield Teachers Association, NEA-OEA, V. Weathersfield Local Board of Education

Case No.  91-STK-09-005, SERB and Niles Classroom Teachers Association, OEA-NEA V. Niles City Board of Education

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

A dispute settlement procedure restricts management rights, especially with regard to impact bargaining.

The dispute settlement procedure in ORC 4117 is sufficient.

An alternate dispute settlement procedure is an unnecessary additional cost.

UNION ARGUMENTS:

A Successor Contact

The law requires the exhaustion of a dispute settlement procedure prior to engaging in lawful strike.

The statutory procedure is too cumbersome and impractical, especially the stated timelines.

The parties are more likely to demonstrate a commitment to a dispute settlement procedure which they have mutually agreed upon.

In-Term Bargaining

Reopener

When bargaining during a reopener, SERB has determined that the use and exhaustion of the statutory procedure preserves the Union’s right to strike.

Impact Bargaining

During impact bargaining, in the absence of specific language addressing the dispute settlement, the parties are without a method for resolution of impasse.

The minimal DISPUTE SETTLEMENT PROCEDURE provision contains the following elements:

SUCCESSOR CONTRACT:  No language on the subject. (The Statutory dispute settlement procedure applies.)

IN-TERM BARGAINING:  A section that specifically provides for the use of the statutory dispute settlement procedure when engaging in impact bargaining or bargaining under a reopener that occurs during the term of the Contract.

NOTE:
It is recommended not to include reopener provisions in a Contract.  However, if such a provision is included, SERB has determined that when the Contract specifically provides for the use of the statutory dispute settlement procedure, the Union has preserved its right to strike during the term of the Contract.

FOUR CORNERS IMPACT:


Severability


Duration 


No Strike 

SAMPLE DISPUTE SETTLEMENT PROCEDURE PROVISION

____SUCCESSOR CONTRACT BARGAINING

____The following alternate dispute settlement procedure shall replace ORC 4117.14(C)(2) through 4117.14(D)(1) as provided for under O.R.C. 4117(C)(1) in the negotiations for a successor Contract.

____In the event agreement is not reached after ____ (    ) days from the filing of the Notice to Negotiate, either party shall have the right to request the assistance of a Mediator from the Federal Mediation and Conciliation Service (FMCS) and such request shall be deemed a joint request.  In the event that the services of a mediator are called upon, the mediation process shall last for a minimum of ____ (    ) days or until the expiration date of the Contract, whichever is less. 

____ORC 4117.14(D)(2) and provisions thereafter shall then apply.

NOTE:
The statute requires a minimal 60 days bargaining for a successor Contract and 90 days for an initial Contract.

____IN-TERM BARGAINING

OPTION:
To preserve the Union's right to strike during the term of Contract, following in-term bargaining, use the following clause:

If during the life of the Contract, bargaining is necessary due to impact, severability, or a specified reopener provision in the Contract, said bargaining shall be in keeping with the bargaining procedures set forth in ORC 4117.

OPTION:
To cause the Contract to expire when in-term bargaining does not result in mutual agreement, and preserve the Union's right to cause immediate bargaining of a successor Contract, including the right to strike, use the following clause:

If during the life of the Contract, bargaining is necessary due to impact, severability, or a specified reopener provision in the Contract, the parties shall meet and bargain. If such in-term bargaining does not result in agreement between the parties within ____ (    ) days of the first bargaining session, the Contract shall expire on the last day of the in-term bargaining period.

OPTION:
To cause in-term bargaining to conclude in arbitration/conciliation, use the following clause:

____If during the life of the Contract, bargaining is necessary due to impact, severability, or a specified reopener provision in the Contract, the parties shall meet and bargain. If such in-term bargaining does not result in agreement between the parties within ____ (    ) days of the first bargaining session, the Union may demand the matter be submitted to final and binding arbitration. The arbitrator shall be selected from, and according to, Voluntary Rules and Regulations of the American Arbitration Association.

____The arbitrator shall make a written decision limited to the matters unresolved between the parties and shall not be in conflict with other provisions of the Contract.

____The decision of the arbitrator shall be final and binding.  The cost of the arbitrator shall be shared equally between the parties.

OPTION:
To conclude in-term bargaining and retain the status quo when the parties cannot reach agreement, use the following clause.

If during the life of the Contract, bargaining is necessary due to impact, severability or a specified reopener provision in the Contract, the parties shall meet and bargain. If the parties are unable to reach agreement on any issue discussed during in-term bargaining within ___ (    ) days of the first bargaining session, the status quo shall be maintained and will not be subject to change during the remainder of the Contract or the subject of future bargaining during the term of the Contract.

GRIEVANCE PROCEDURE XE "GRIEVANCE PROCEDURE" 
DEFINITION: 

A provision that sets forth the procedures to follow in resolving disputes over the interpretation, application, or violation of the terms and conditions of the Contract.

RATIONALE:

All agreements and mutual understandings of the parties cannot be reduced to writing.  Inevitably, gaps will be left in an agreement and many of the specific practices underlying the Contract may be “unknown”, except as a hazy form even to negotiators.  Arbitration services as the forum for resolving disputes unforeseen by the parties in fashioning the Contact.

A grievance procedure is needed to clarify language that is ambiguous.

Final and binding arbitration by an impartial party reduces the chance of arbitrary actions/decisions that affect the terms and conditions of the Contract.

LEGAL REFERENCES:

ORC 4117.09 (B) (1)

ORC 4117.03 (A) (5)

Case No. 85-UR-02-2945, SERB v. New Richmond Ex. Village

Case No. 84-UR-09-2005, SERB v. Firefighters and Lancaster City,

Case Nos. 85-UR-08-4018, 85-UR-08-4021, and 85-MF-06-3806, SERB and Miamisburg Classroom Teachers' Association v. Miamisburg Local School District.

EMPLOYER ARGUMENTS:

The Employer should exclude certain classes of employees from the bargaining unit.

The Employer has no obligation to alter voluntarily an historical unit.

The Employer is not obligated to restrict its inherent managerial right to determine the size and make-up of the work force.

UNION ARGUMENTS:

ORC 4117 requires that the parties to the Contract and the employees in the bargaining unit be clearly identified.

It is in the Employer’s best interest to have the unit defined as comprehensively as possible to avoid fragmentation.

The bargaining table is the most appropriate forum for resolving disagreements over unit composition.

The minimal GRIEVANCE PROCEDURE provision contains the following elements:

1.
A section specifying the purpose of the grievance procedure and defining "grievance." "grievant," "supervisor," "class action grievance," and "days."

2.
A section establishing maximum time limits for processing a grievance and specifying the consequences in the event of the failure of either party to comply with the time limits.

3.
A section granting the grievant the right to Union representation and establishing the right of the Union representative to attend all meetings.

4.
A section clearly establishing the Union as having the exclusive right to process grievances. This provision should also require grievance forms to be included in the Contract, to be issued only by the Union, and should establish the Union's exclusive right to process a grievance to arbitration.

5.
A section establishing binding arbitration conducted by a neutral third party as the final step of the arbitration procedure. 

6.
A section establishing how the third party is to be selected and the rules to be followed.

7.
A section establishing how the costs of arbitration will be divided.

NOTE:
The OEA legal services program is not funded to support "loser pays" provisions. These provisions are designed by management to drain the Union's economic resources or to discourage the processing of grievances that are not "sure winners."

8.
A section prohibiting reprisals against an employee or Union Representative for processing or participating in a grievance.

9.
A section that establishes the authority of the arbitrator.

FOUR CORNERS IMPACT:


The Entire Contract

SAMPLE GRIEVANCE PROCEDURE PROVISION

____PURPOSE

The purpose of this procedure is to resolve the grievance at the lowest possible level. Both parties agree that grievances will be processed as expeditiously as possible.

____DEFINITIONS

____"Grievance" shall mean a claim by an employee(s) or the Union that there has been a violation, misinterpretation, or misapplication of the language in this Contract.

____"Class action grievance" shall be a grievance that affects more than one employee in the bargaining unit.

____"Grievant" shall mean the Union or employee(s) initiating a grievance.

____"Appropriate supervisor", for purposes of the grievance procedure, shall mean the lowest level administrator having the authority to resolve the grievance.

____"Days" shall mean actual work days.

____RIGHTS OF THE GRIEVANT AND THE UNION 

____The grievant has the right to Union representation at all meetings and hearings involving the grievance.

____The Union has the exclusive right to file grievances and to be present for the adjustment of any and all grievances.

____Grievance forms shall be exhibited in the appendix of this Contract and it shall be the exclusive right of the Union to issue forms to grievants.

____The Union shall have the exclusive right to determine whether to proceed to the arbitration step of the procedure.

____The Union shall receive copies of all communications in the processing of grievances.

____TIME LIMITS

____The number of days indicated at each step in the procedure shall be maximum and may be extended only by written mutual agreement of the parties.

____A grievance shall be filed within thirty (30) days of the act or the grievant's awareness of the act on which the grievance is based.

____Failure of the grievant to comply with timelines shall be cause for the grievance to be dismissed.

____Failure of the employer to comply with the timelines shall result in the granting of the relief sought in the grievance.

____GRIEVANCE PROCEDURE

____Informal Step

When an employee becomes aware of the act on which a grievance is to be based, the employee and the Union representative may discuss the grievance with the employee's immediate supervisor. If the grievance is to be filed with the grievant's immediate supervisor, there should be an attempt to resolve the grievance informally.

If the grievance is not resolved during the informal step, or in the event the informal step is not utilized, the Union may, within thirty (30) days of the act or the grievant's awareness of the act giving rise to the grievance, file a written grievance with the appropriate supervisor.

____Step One:

The appropriate supervisor shall arrange and hold a hearing within five (5) days of receipt of the grievance. The Union, grievant and Employer may present evidence to sustain their positions.

Within five (5) days of the conclusion of the hearing, the appropriate supervisor shall forward his/her written response to the 

Union and grievant.

If the Union and grievant are not satisfied with the appropriate supervisor's response, the Union may file a written form to proceed to Step Two.

____Step Two:

Within five (5) days of the filing of the form, the superintendent of his/her designee, shall arrange and conduct a hearing in the same manner and for the same purpose as set forth in Step One.

Within five (5) days after the hearing, the superintendent or his/her designee shall provide a written response to the Union and grievant. 

____Step Three: 

Within five (5) days of receipt of the Step Two response, or if the Step-Two supervisor fails to file a timely response, the Union shall notify the Employer of its intent to proceed to arbitration.

____SELECTION OF THE ARBITRATOR

The arbitrator shall be selected from a list supplied by the American Arbitration Association. All procedures relative to arbitration shall be according to the Voluntary Rules and Regulations of the American Arbitration Association.

____AUTHORITY OF THE ARBITRATOR
The arbitrator shall not have the authority to add to, subtract from, modify, change or alter any of the provisions of this Contract nor add to, subtract from, or modify the language therein in arriving at a determination of any issue presented. The arbitrator shall expressly confine him or herself to the precise issue(s) submitted for arbitration and shall have no authority to determine any other issue(s) not so submitted or to submit observations or declarations of opinion which are not directly essential in reaching the determination. The decision of the arbitrator shall be final and binding on the Employer, the grievant, and the Union.
____COSTS OF ARBITRATION

The costs for the arbitrator and the hearing room shall be shared equally by the Employer and the Union. 

____MISCELLANEOUS

____All communications regarding grievances shall be reduced to writing and hand-delivered or mailed by certified mail, return receipt requested. The Employer shall provide the Union with copies of all communications.

____Constructive receipt by the Employer shall be construed to be the delivery date to the appropriate supervisor's office. 

____Constructive receipt by the Union shall be construed to be the delivery date to the designated office of the Union. 

____Meetings and hearings held under this procedure shall be conducted at a time and place which will afford a fair and reasonable opportunity for all persons entitled to be present to attend.

____All parties at interest shall be permitted to attend a grievance meeting or arbitration hearing with no loss of pay or benefits.

____No reprisals or recriminations shall be taken against any employee who files or takes part in a grievance.

____A grievance may be withdrawn by the Union at any time without prejudice. 

DUES DEDUCTION XE "DUES DEDUCTION" 
DEFINITION: 

A provision that provides for the Employer to deduct dues and/or fees from the employee’s pay and forward the dues and/or fees to the Union.

RATIONALE:

Provides for the orderly payment of dues.  ORC 4117.09 (B)(2) authorizes the deduction of dues, fees and assessments of members.

LEGAL REFERENCES:

ORC 4117.01(G)

ORC 4117.09(B)(2)

ORC 4117.10(A)

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

The computer cannot handle additional deductions.

If the Employer incurs additional administrative cost, to implement deductions, that cost should be passed on to the Union.

UNION ARGUMENTS:

This is a standard provision in all labor Contracts.

This proposal will require a minimum of work and does not cause the Employer additional sufficient cost to warrant a service fee.

The Ohio Public Employees’ Collective Bargaining Law explicitly permits this right to the union.

The minimal DUES DEDUCTION provision contains the following:

1.
A section that provides for the right to deductions.

2.
A section that provides for authorization of deductions.

3.
A section that states that the Union shall provide to the treasurer the amount of pay to be deducted.

4.
A section stating when deductions shall begin.

5.
A section stating the number of deductions to be made.

6. 
A section that provides for the deductions of remaining dues owed when an employee leaves employment.

7. 
A section that requires the Employer to transmit deducted dues to the         Union.

FOUR CORNERS IMPACT:


Union Rights

SAMPLE DUES DEDUCTION PROVISION

The Employer agrees to deduct from the wages of any employee-member of the Union, the dues, initiation fees and assessments of the Union, upon presentation of a written deduction authorization from any employee-member of the Union.  All monies deducted for such purposes shall be paid promptly to the Union. 

Deductions will be made in as nearly equal pay-period installments as possible during the school year and in an amount determined by the Union. Deductions shall begin with the first pay period in October.

The Employer, on a monthly basis, shall transmit to the Union a single check in the amount of all dues so deducted.

In the event an employee severs employment the Treasurer shall deduct all owed and remaining dues from that employee's last check. 

The Union on or before ______________ shall transmit to the Employer a list of those employees who have properly signed payroll deduction authorizations and submitted them to the Union.  The Union shall collect and maintain a file of member authorization payroll deduction cards. Such cards shall contain the following:

This is to authorize payroll deductions for dues from my pay in the amount determined by the Union and as contractually provided. This authorization will remain in effect unless cancelled in writing fifteen (15) days prior 

to the expiration of the Contract in effect on this date. 

___________________________    ____________________________


Date
Signature

Should any employee resign from the district in midyear, the Board shall deduct remaining annual dues from the employee's last paycheck. 

NON-DISCRIMINATION XE "NON-DISCRIMINATION" 
DEFINITION: 

A provision that provides employees with protection from discrimination.

RATIONALE:
Employees are entitled to be free of discrimination in the workplace.  Notwithstanding applicable laws, employees may need protections which go beyond the statutory requirements.

LEGAL REFERENCES:
ORC 4112.02 et seq.

Title VII, 42 U.S.C. Section 2000(e)

29 U.S.C. Section 621

Americans With Disabilities Act

OEA POLICY REFERENCES:
EMPLOYER ARGUMENTS:

The law adequately covers the issue.

UNION ARGUMENTS:

Nondiscrimination is a mandatory subject of bargaining.  

Inclusion of this provision in the Contract increases awareness of both employees and the Employer.

Statutory provisions do not cover all types of discrimination.

NOTE: See LGBT Terminology page 467, Employment Non-Discrimination Act Information on page 468 and Facts About Discrimination Based on Sexual Orientation, Status as a Parent, Marital Status and Political Affiliation, page 470. 

The minimal NON-DISCRIMINTATION provisions shall contain the following elements:

1.
A section establishing that there will be no discrimination for exercise of employment rights or in the application of this Contract because of the race, color, religion, creed, national origin, sex, age, marital status, sexual orientation, gender identity and gender expression, disability, veteran status or political or union affiliation and to have due regard for employees' privacy and constitutional rights as citizens.

2.
A section that requires that in keeping with the above rights, all provisions of the Contract shall be uniformly applied.

FOUR CORNERS IMPACT:


Insurances


Supplementals


Maternity Leave


Adoption Leave


Pregnancy Leave


Assault Leave


Sick Leave


Personal Leave


Unpaid Leave of Absence

SAMPLE NON-DISCRIMINTATION PROVISION

The Employer agrees not to discriminate against any employee based upon race, color, religion, creed, national origin, sex, age, marital status, sexual orientation, gender identity and gender expression, disability, veteran status or political or union affiliation and to have due regard for employees' privacy and constitutional rights as citizens.

Ensure that all personnel actions such as compensation, benefits, transfers, terminations, layoffs, return from layoff, reduction in force (RIF), education, tuition assistance, will be administered without regard race, color, religion, creed, national origin, sex, age, marital status, sexual orientation, gender identity and gender expression, disability, veteran status or political or union affiliation and to have due regard for employees' privacy and constitutional rights as citizens.

MAINTENANCE OF STANDARDS XE "MAINTENANCE OF STANDARDS" 
DEFINITION: 

A provision which preserves for employees the accumulated employee rights and privileges resulting from past practice.

RATIONALE:

This provision establishes a basis for preserving conditions of employment or personnel practices that are not specified in the Contract.

LEGAL REFERENCES:

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

Once the Contract expires, everything is bargainable.

UNION ARGUMENTS:

It makes sense for the parties not to try to invent language to cover every eventuality.

It is actually advantageous to both parties to preserve sound past practices.

The minimal MAINTENANCE OF STANDARDS provisions contains the following elements:

An all-inclusive provision which preserves all past practices, agreements, procedures, traditions, and rules, and regulations concerning all conditions of employment that are not specifically addressed in the Contract.

FOUR CORNERS IMPACT:

There are none. The purpose of this provision is to protect practices 

which are not addressed in the Contract.

SAMPLE MAINTENANCE OF STANDARDS PROVISION

All conditions of employment, shall be maintained at not less than the highest minimum standards in effect at the time this Contract is signed, provided that such conditions shall be improved for the benefit of employees as required by the express provisions of this Contract. This Contract shall not be interpreted or applied to deprive employees of advantages heretofore enjoyed unless otherwise expressly stated herein. 

SEVERABILITY XE "SEVERABILITY" 
DEFINITION: 

A provision which permits all other provisions of the Contract to remain in effect when another provision is held invalid by the highest court of competent jurisdiction.

RATIONALE:

It is essential to protect the integrity of the Contract in the event any part of the Contract shall be ruled illegal or unenforceable.

LEGAL REFERENCES:

ORC 4117.10(A)

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

There is no reason to compromise statutory rights of the Employer.

This provision is not needed in the Contract in light of the concept of “supremacy of contract” expressed in ORC 4117.10(A).

UNION ARGUMENTS:

The Contract prevails over any conflicting law or regulation other than those specifically excluded under ORC 4117.10(A).

It is important that the remainder of the Contract remain in full force and effect in the event one or more provisions become illegal and unenforceable.

It is important for the parties to bargain the Contract into compliance with the law after any provision has been deemed unlawful and to have an understanding regarding how in-term disputes will be resolved.

The minimum SEVERABLITY provision contains the following elements:

1.
A section stating that the Contract supersedes and prevails over all other law, rules, policies, and regulations except as specifically set forth in ORC 4117.10(A).

2.
A section stating that if a section of the Contract is found unlawful after all appeals have been exhausted, then all other provisions of the Contract shall remain in full force and effect. 

3.
A section requiring the Employer to bargain with the Union over the impact of the court decision and to bring the Contract into compliance.

4.
A section which mandates the use of the statutory dispute settlement procedure if the parties fail to reach agreement over the affected provision.

Delete Contrary to law provisions and Zipper Clauses if they exist. 

NOTE: 
Currently, in-term strikes have been deemed lawful only under the statutory dispute settlement procedure. 

NOTE: 
Minimally, the Contract should contain the statutory dispute settlement procedure as the mechanism for resolving in-term bargaining disputes that may result in strike.  However, it is preferable to bargain an in-term dispute settlement procedure that has a clear termination point.

FOUR CORNERS IMPACT: 


Entire Contract (Dispute Settlement Procedures, specifically)

SAMPLE SEVERABILITY PROVISION

____This Contract supersedes and prevails over all statutes of the State of Ohio (Except as specifically set forth in Section ORC 4117.10(A), all Civil Service Rules and Regulations, Administrative Rules of the Director of State Personnel and all policies, rules, and regulations of the Employer. However, should the State Employment Relations Board or  any Court of competent jurisdiction, determine, after all appeals or times for appeal have been exhausted, that any provision herein is unlawful, such provision shall be automatically terminated but all other provisions of the Contract shall remain in full force and effect.

____The parties shall meet within ten (10) days after the final determination of unlawfulness to bargain over its impact and to bring the Contract into compliance. If the parties fail to reach agreement over the affected provision, the statutory dispute settlement procedure shall be utilized to resolve the dispute. 

SEVERABILITY STRATEGY AND RATIONALE

Educate your bargaining teams that there is a distinct difference between a severability clause and a contrary to law provision.  A severability clause protects the enforceability of the remainder of the agreement when a provision or the application of a provision of that agreement has been determined to be contrary to law by federal or state statute or regulation (e.g. reinterpretation of the Fair Labor Standards Act may have impacted compensatory time and overtime provisions and necessitated revisions in language).  A contrary to law provision usually specifies that any provision of the contract which is contrary to law as determined by a court of competent jurisdiction will be deemed null and void.  While such provisions also protect the enforceability of the remainder of the agreement, subsequent to the bargaining law, these provisions may inadvertently invite the employer to challenge a valid contractual provision in the state or federal courts.  The Collective Bargaining Law protects the supremacy of the contract and explicitly provides that:

“An agreement between a public employer and an exclusive representative entered into pursuant to Chapter 4117 of the Revised Code governs the wages, hours, and terms and conditions of employment covered by the agreement…Where no agreement exists or where an agreement makes no specification about a matter, the public employer and public employees are subject to all applicable state or local laws or ordinances pertaining to the wages, hours, and terms and conditions of employment for public employees.” (4117.10[A])

Accordingly, subsequent to the Collective Bargaining Law, a contract entered into between the Union and the Employer may contain a provision that exceeds or contravenes the law and remain valid and enforceable. A contrary to law provision would restrict enforceability to those provisions which do not contravene the law and should be avoided.

It is the Union’s objective to bargain the best language possible and then to ensure that the Employer lives up to its bargain during the term of Contract.  To place a contrary to law provision on the table is to give the employer a means of challenging an otherwise binding agreement.

DURATION OF CONTRACT XE "DURATION OF CONTRACT" 
DEFINITION:

A provision that sets forth the specific duration of the contract and verifies that the parties have executed the contract.

Duration cannot extend three years from the date of execution.

RATIONALE:

A lawful and binding contract under ORC 4117 must have a beginning and a termination date and must be signed by both parties.

A contract must have a specified term in order to establish a contract bar against a rival union’s challenge or a decertification challenge.  

LEGAL REFERENCES:

ORC - 4117

ORC 4117.09 (A) – Written Agreements
ORC 4117.09 (E) – 3 year limitation
O A R 4117-9-02 (E) – Continuation of existing Agreement through the exhaustion of the bargaining process.

West Branch Classified Employee’s Association OEA/NEA vs. OAPSE Chapter #386 and West Branch Board of Education (SERB) 84-ULP-0414

Fort Jennings Teacher’s Association OEA/NEA vs. Jennings Local Board of Education (SERB) 84-MF-08-1795
UAW vs. Cuyahoga County Sheriff (SERB) 84-RC-04-0339

Franklin County Sheriff (SERB) 90-012 (07-18-90)

Toledo City School District Board of Education (SERB) 2001-005 (10-01-01)

Vandalia-Butler City School District Board of Education (SERB) 90-003

Weathersfield Local Board of Education (SERB) 91-009

Niles City Board of Education (SERB) 91-010

Youngstown City School District Board of Education (SERB) 95-01
OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

UNION ARGUMENTS:

ORC 4117 requires the contract to have a specified duration.
The minimal DURATION OF CONTRACT provision will contain the following elements:

1.
A section that specifies the contract term in the form of exact dates.

2.
A section that identifies the signatories to the contract.

NOTE:
Contract reopeners are contrary to the OEA bargaining position.  If a reopener is unavoidable, the language must be specific regarding the duration of the reopener(s), provisions subject to the reopener and specific contingencies
 regarding salary and the dispute settlement procedure that applies shall be the statutory dispute settlement procedure unless the parties have mutually agreed otherwise.
NOTE:
When the terms and conditions of a new contract are not significantly changed from the previous contract it is sometimes referred to as “rolling over” the contract.  All contracts have an expiration date and therefore any succeeding contract is a new contract regardless of what portion of the new contract is the same as the previous one. There may be time-sensitive provisions in the contract that cause for that provision to begin and/or for it to end within a specified timeframe.  These provisions will need to be reviewed to determine whether a time-sensitive provision needs to be modified to reflect the new contract’s expiration date.

NOTE:   
Keep in mind that the extension of a collective bargaining agreement does not establish a contract bar against a rival union’s challenge or a decertification challenge.  In lieu of extending a collective bargaining agreement for one year, it is more desirable to extend it so that the effective date is less than a year.

FOUR CORNERS IMPACT:


The Entire Contract – (Effective Date)

Severability/Contrary-To-Law 

SAMPLE DURATION OF CONTRACT PROVISION

This contract shall be effective at 12:01 a.m. on    (Month)         (Date)   ,     (Year)   , and shall remain in full force and effect through midnight    (Month)        (Date)   ,     (Year).
FOR THE UNION:

FOR THE EMPLOYER:

President, Affiliate

Date

President, Board of Education

Date

Designated Employee

Date

Designated Employer

Date

Representative 



Representative
(Labor Relations Consultant)



     

NOTE:
The designated employee representative should sign the contract.  In the event of a challenge to the designated representative, the Labor Relations Consultant’s signature on the contract strengthens OEA’s position as party to the contract.  Further, a typed list of both negotiation team members’ names should be included in the contract as a historical record which, if necessary, could be used in future arbitration cases.

DURATION OF CONTRACT STRATEGY AND RATIONALE

Specific starting and ending of a contract must include the minute, hour, day, month, and year.

One signatory is sufficient for each party.  The parties should agree who will be signatories to the Contract.

It is suggested the Employer signatories include those names necessary on the Auditor’s certificate i.e. Superintendent, Treasurer, and Board President.

DISTRICT CONSOLIDATIONS XE "DISTRICT CONSOLIDATIONS" , JURISDICTINAL CHANGES XE "JURISDICTINAL CHANGES" , 
AND TERRITORIAL TRANSFERS XE "TERRITORIAL TRANSFERS" 
DEFINITION: 

A provision that ensures that employees’ contractual rights are protected when employees’ positions are moved from the jurisdiction of one Employer to another.

RATIONALE:

Employees represented by an OEA affiliate and working under a Contract should not have any rights, protections, benefits or salaries reduced during the term of that contract as a result of consolidation, transfer or territory and/or program transfers.

LEGAL REFERENCES:

ORC 3119.18 

ORC 3319.181

ORC 3311.19

ORC 3311.214

ORC 3311.22

ORC 3311.23

ORC 3311.26

ORC 3317.37

ORC 3311.38

OAG 56-7420 

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

The Employer has no obligation to those employees no longer employed by the district.

One Employer cannot bind a successor Employer with a labor contract.

UNION ARGUMENTS:

The Employer has an obligation to its employees with whom it entered into a Contract to see that those provisions are not reduced.

Since the acquiring school district assumes the debts and liabilities of the transferred or merged district, this includes the obligations of the Contract(s) of the transferred employees.

The minimal DISTRICT CONSOLIDATIONS, JURISDICTIONAL CHANGES, AND TERRITORIAL TRANSFERS provision contains the following elements:

1.
A section that provides that when employees who are covered by a Contract which was bargained by a Union affiliated with the Ohio Education Association are transferred to another or new school district, the successor Employer will honor the provisions of said Contract for its term for said transferred employees.

2.
A section that provides that if the successor Employer has a Contract in place with a Union Affiliated with the Ohio Education Association, such transferred employees will be added to the appropriate existing bargaining unit.

3.
A section that provides that if the successor Employer has a Contract in place with a Union not affiliated with the Ohio Education Association, the successor Employer will refer the matter of representation to the State Employment Relations Board. 

4.
A section that provides that if the successor Employer does not already recognize a Union which would cover the transferred employees, the successor Employer will agree voluntarily to recognize a Union affiliated with the Ohio Education Association when such Union requests recognition through voluntary recognition procedures of ORC 4117.

5.
A section that provides that the contractual seniority provision shall apply to all employees as though they had been in the bargaining unit.

FOUR CORNERS IMPACT:

Seniority

Entire Contract

SAMPLE DISTRICT CONSOLIDATION, JURISDICTIONAL CHANGES, AND TERRITORIAL TRANSFERS PROVISION

____TRANSFER OF BARGAINING UNIT MEMBERS

If bargaining unit members covered by this Contract are transferred to another or new school district during the term of this Contract, the Employer agrees that prior to any such transfer, it will take appropriate action to ensure that this Contract and any collateral agreements that are construed to be a part of this Contract, and all of the obligations and responsibilities under this Contract, are assumed in their entirety by the successor employer with the following exceptions and limitations: 

If the successor Employer already recognizes a Union which is an affiliate of the Ohio Education Association, then the transferred employees will be considered to be added to the existing bargaining unit; however, such transferred employees will enjoy the rights, protections, benefits and salaries/wages of the Contract providing greater rights, protections, benefits and salaries/wages for them until such time a new Contract is reached between the Union and the successor Employer. The Union, affiliated with the Ohio Education Association will review both Contracts and determine, provision by provision and for each transferred employee, which provision of which Contract will be the provision covering each transferred employee. If, during its term, a Contract contains a provision for any increase in protections, benefits and/or salary/wages, that provision shall govern the transferred employee.

If the successor Employer recognizes a Union which is not an affiliate of the Ohio Education Association, the successor Employer will refer the matter of representation to the State Employment Relations Board.

If the successor Employer does not recognize a Union, such successor Employer shall voluntarily agree to recognize the Union affiliated with the Ohio Education Association upon receipt of a "Request for Voluntary Recognition". In the interim, the successor Employer will honor the Contract of the transferred employees until such time as a new Contract is reached covering all members of the bargaining unit. If the honoring of a particular provision in the Contract would provide for the rights, protections, benefits, and/or salary/wages of a transferred employee to be less than those provided to a non-transferred employee, the transferred employee will be provided the greater right, protection, benefit and/or salary/wage.

D. Seniority: 

If one of the Employers does not recognize a Union, the seniority provision of the Contract shall govern the credited seniority of all employees employed by the successor Employer as if they had been bargaining unit members; or 

When both Employers recognize Unions affiliated with the Ohio Education Association and notwithstanding any other contractual seniority provision, seniority shall be defined as the length of continuous employment in a bargaining unit position beginning with the first day worked in such position.

____TRANSFER OF EMPLOYEES INTO THE BARGAINING UNIT

If the bargaining unit members of a Union affiliated with The Ohio Education Association are transferred to this district during the term of a Contract covering such transferred employees, the Employer agrees to assume the obligations and responsibilities of any Contract as set forth in Sections A, A-1, A-3 and A-4; however, if such transferred employees were bargaining unit members of a Union not affiliated with the Ohio Education Association, such transferred employees will be (1) considered to be added to the appropriate existing bargaining unit and (2) covered by the provisions of the appropriate existing Contract in place between this Union and this Employer

____MAINTENANCE OF RIGHTS

____The new district consolidation, jurisdictional change or territorial transfer shall in no way diminish the individual contractual status, service credit for salary placement, or any other statutory entitlement that would have accrued to an employee had the district consolidation, jurisdictional change or territorial transfer not taken place. 

____Any transferring employee shall have the previous district service combined with the newly created district service, and it shall be considered "continuous service" for retirement benefits and any other statutory or contractual benefit which requires continuous service.

SECTION 2
UNION RIGHTS/MANAGEMENT RIGHTS
MANAGEMENT RIGHTS XE "MANAGEMENT RIGHTS" 
DEFINITION: 

A provision which states the expressed and implied rights of the Employer in relationship to the Contract.

RATIONALE:

The purpose of this provision is to limit Union and employee rights.  Without contractual limitation of management rights, the Employer has all rights not expressly limited by law.

LEGAL REFERENCES:

ORC 4117.08 (C)

Case No.  89-ULP-09-0419, SERB v. Canton City Board of Education.

OEA POLICY REFERENCES:


EMPLOYER ARGUMENTS:

The Employer needs Union recognition of the Employer’s right to manage the work place and work force.

The employer needs to expressly limit the impact of Contract provisions to the terms and conditions stated in the Contract.

A management rights provision reduces ambiguity in Contract interpretation.

UNION ARGUMENTS:

A management rights provision is not necessarily in the Contract because management rights are clearly stated in ORC 4117.08 (C).

A management rights provision can create ambiguity in Contract language.

The minimal MANAGEMENT RIGHTS provision contains the following elements:

1.
A section that concedes no greater authority to the Employer than that provided by ORC 4117.08(C).

NOTE:
This is a provision that is never proposed by the Union.  However, if the Employer places it on the table, an appropriate quid pro quo is a Union rights provision.

FOUR CORNERS IMPACT:


Zipper

The Entire Contract (Can impact the entire contract but especially the   zipper.)

SAMPLE MANAGEMENT RIGHTS PROVISION

No provision should be included in the Contract

UNION RIGHTS XE "UNION RIGHTS" 
DEFINITION: 

A provision that establishes the Union’s rights and responsibilities in administering the Contract.

RATIONALE:

Union rights are necessary to provide the Union security necessary to enforce the contract.

LEGAL REFERENCES:

ORC 4117.04

ORC 4117.08

ORC 4117.09

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

The statute provides specific rights that public Employers must grant to a certified Union.

It is not the Employer’s responsibility to provide additional Union rights other than established by law.

The granting of additional rights is time consuming and costly to the Employer.

UNION ARGUMENTS:

It is mutually beneficial for the parties if Union rights are clearly set forth as it promotes good labor-management relations.

The inclusion of Union rights provides for more efficient Contract administrations.

The minimal UNION RIGHTS provision contains the following elements:

1.
A section that provides that all Union rights are sole and exclusive rights.

2.
A section that provides the Union's rights to the use of facilities and equipment at no charge.

3.
A section that provides the right to transact Union business on the Employer's property/work site.

4.
A section that provides the Union the right to represent bargaining unit members on any employment-related matter.

5.
A section that provides the Union the right to use bulletin boards, public address system, and internal mail delivery systems.

6.
A section that provides the Union the right to address employees at any staff meeting.

7.
A section that provides the Union's right to receive a complete Board agenda and accompanying data prior to the meeting.

8.
A section that provides the Union with the right to receive approved Board minutes.

9.
A section that provides the Union's right to receive all documents of public record on request and without charge, including the names, addresses, phone numbers, building assignments, contract status, classification, experience, and pay rates of bargaining unit members. 

10.
A section that provides the Union's right to receive all written Employer policies, procedures, etc. 

11.
A section that provides the Union's right to address any subject at Board meetings.

12.
A section that provides the Union's right to payroll deduction of dues, assessments and political contributions.

13.
A section that provides for the Union's right to collect a fair share fee as a condition of continuing employment.

OPTIMAL STANDARDS: 

A section that provides for release time, at the Union's option, for delegates, officers, bargaining team members and grievance representatives.

A section that provides for the right to have copies of the Contract printed by the Employer for all bargaining unit members with guarantee of additional copies for the Union. 

FOUR CORNERS IMPACT:

Any contract provision that specifically details a Union right. 

SAMPLE UNION RIGHTS PROVISION

____EXCLUSIVITY OF RIGHTS

The following sole and exclusive rights shall be granted to the Union. 

____RIGHT TO PAYROLL DEDUCTION

The employer shall deduct from the Employees' salaries unified Union dues, assessments, fees, and political contributions.

____UNION BUSINESS

____The Union President shall be provided up to ___ hours per week of paid release time to conduct Union business in addition to the time utilized in processing grievances and conducting negotiations.

____The union shall be granted up to ___ paid days per year for Union activities.  Such leave may be used in one-half day or full day increments.

____Duly authorized representatives of the Union and its affiliates may transact Union business on the Employer's property any time before, after, or during the regular work day; provided that such business shall not interfere with the assigned duties of an employee. 

____The Union may use Employer-provided equipment including typewriters, duplicating equipment, calculators and all types of audio-visual equipment, provided such equipment is not otherwise in use.

____The Employer will make available its facilities for Union meetings. 

____The Union President or designee(s) is to be routinely provided speaking time on the Employer's meeting agenda.

____The Union President shall, not later than the day prior to the meeting, be provided with the Employer's agenda, approved minutes, and other documents given to Employer representatives.

___COMMUNICATION WITH EMPLOYEES
___The Employer shall provide the Union President with the names, addresses, phone numbers, building assignments, classifications, years of service credit, and pay rates of all employees and will update as new information becomes available, but no later than one (1) week after the meeting at which the Employer took action.

___The Union shall be permitted to make announcements at general staff meetings, building meetings, and total staff meetings at the end of such meetings and use the public address system for Union announcements subject to usual building procedures.

___The Union shall have access to employee mailboxes and other facilities where mail is received and the use of the Employer's mail distribution systems which do not cross federal postal routes.

___Union representatives may hold meetings of employees at any time prior to, during, or after the workday.

___The Employer shall allow Union representatives to make a presentation about the Union during any new employee orientation program.  The time allotted for such programs must be at least twenty (20) minutes.

___The Employer shall provide copies of the mutually-agreed upon Contract in pamphlet form within 60 days following ratification of the Contract by the Employer and the Union, to each employee.  In addition, the Union shall be provided _____ ( ) copies.

___ACCESS TO INFORMATION

___The Union President shall be provided with one (1) copy of all written policies, rules, regulations and procedures of the Employer and any subsequent amendments, and, in addition, copies of this information should be readily available at each building/work site.

___The Employer shall furnish the Union information related to its financial and educational operation.  Such information shall be provided to the Union within ten (10) calendar days of the receipt of the Union's request.

RIGHT TO FAIR SHARE FEE XE "FAIR SHARE FEE"  XE "RIGHT TO FAIR SHARE FEE" \t "See FAIR SHARE FEE" 
DEFINITION: 

A provision that requires bargaining unit members who are not members of the Union to pay to the Union and its affiliates an annual representation fee.

RATIONALE:

By law, the Union is required to fairly represent all bargaining unit members regardless of their membership status.  Accordingly, all bargaining unit members should share in the cost of that representation.

LEGAL REFERENCES:

ORC 4117.09

Chicago Teachers Union, Local No. 1 v. Hudson (106 S. CT. 1066, 1986)

Ellis et al. V. Brotherhood of Railway Airline, and Steamship Clerks, Freight Handlers, Express & Station Employees et al. (466 U.S. 435, 1984)

Abood et al. V. Detroit Board of Education et al. (431 U.S. 209, 1977)

Jefferson Area Teachers Association v. Lockwood (69 Ohio St. 2d 671, 1982)

Lowary v. Lexington Local Bd of Ed., et al 903 F2d 422 (6th Cir Ohio 1990)

Gwirtz v. Ohio Education Assn. 887 F2d 678 (6th Cir Ohio 1989)

Damiano v. Matish, 830 F2d 1363 (6th Cir 1987)

Lehnert v. Ferris Faculty Assn. 500 US 507, 1991 SERB 4-31

OEA POLICY REFERENCES:

200.06 Agency Shop

EMPLOYER ARGUMENTS:

The Contract should not usurp the employee’s freedom of choice regarding the financial support of the Union.

It is not the employer’s responsibility to provide assistance to the Union in enlisting the financial support of employees.

The computer cannot handle additional deductions.

If the employer incurs additional administrative cost to implement deductions, the cost should be passed on to the Union.

UNION ARGUMENTS:

The courts and the Collective Bargaining Law have established that the employee’s freedom of choice is not diminished by the bargaining of a fair share fee provision.

Since the Union is obligated to represent all bargaining unit members, it should be able to assess all bargaining unit members for the cost of that representation.

State and Federal law protects the fair share fee payer from discriminatory treatment because the fee payer may not be assessed more than 100% of the total annual dues of a union member and the fee payer is entitled to a rebate, if requested, of any portion of the fee spent for partisan political issues or ideological causes not germane to the realm of Collective Bargaining.

This proposal will require a minimum of work and does not cause the employer additional sufficient cost to warrant a service fee. ORC 4117.09 explicitly permits this right to the union.

The minimal RIGHT TO FAIR SHARE FEE provision contains the following elements:

1.
A section authorizing the Union to collect the fee and specifying the method of payment as automatic payroll deduction.

2.
A section obligating the Union to notify the employer of the amount of the fee each work year.

3.
A section specifying the manner in which deductions will be transmitted  to the union. 

4.
A section acknowledging the Union's obligation to establish and distribute to non-members an internal rebate procedure.

5.
A section specifying the non-member's entitlement to rebate upon timely request. 

NOTE:
In the past, there was a minimal standard included on this page specifying the schedule of fair share fee deductions. The same minimal standard addressed the termination of union membership during the membership year.  This minimal standard and corresponding sample language has been eliminated for two reasons.  

First, the transitioning of membership status from a regular dues paying member to a fee payer and vice-versa creates an administrative paper-work nightmare for OEA Membership staff.

Second, OEA discovered that fee payers were switching their fee payer status to regular membership status, in the spring, solely for the reason of obtaining the right to vote in spring elections.

FOUR CORNERS IMPACT:

Payroll Deductions 

Union Rights 

SAMPLE FAIR SHARE FEE LANGUAGE PROVISION

___RIGHT TO FAIR SHARE FEE

___Payroll Deduction of Fair Share Fee

The employer shall deduct from the pay of members of the bargaining unit who elect not to become or to remain members of the (Local), a fair share fee for the Union's representation of such non-members during the term of this contract.  (No non-member filing a timely demand shall be required to subsidize partisan political or ideological causes not germane to the Union's work in the realm of collective bargaining.)1 

___Notification of the Amount of Fair Share Fee 

Notice of the amount of the annual fair share fee, (which shall not be more than 100% of the unified dues of the Union)2, shall be transmitted by the Union to the Treasurer of the Board on or about (September 15)3, of each year during the term of this contract for the purpose of determining amounts to be payroll-deducted, and the employer agrees to (promptly transmit)4, all amounts deducted to the Union. 

___Schedule of Fair Share Fee Deductions 

All Fair Share Fee Payers

Payroll deduction of such annual fair share fees shall commence on the (first pay date which occurs on or after January 15th annually.)5,  In the case of unit employees newly hired after the beginning of the school year, the payroll deduction shall commence on the first pay date on or after the later of:

(sixty days employment in a bargaining unit position)6 or 

January 15th 

NOTE:
In the past, this section included sample language entitled Upon Termination of Membership During the Membership Year.  Therefore, if you currently have an existing provision that addresses termination of membership during the membership year, it should be deleted from the collective bargaining agreement during the next round of negotiations.  See NOTE on the Minimal Standards (previous page) on Fair Share Fee.

___Transmittal of Deductions7
The employer further agrees to accompany each such transmittal with a list of the names of the bargaining unit members for whom all such fair share fee deductions were made, the period covered, and the amounts deducted for each.

___Procedure for Rebate8 
The Union represents to the employer that an internal rebate procedure has been established in accordance with Section 4117.09(C) of the Revised Code and that a procedure for challenging the amount of the representation fee has been established and will be given to each member of the bargaining unit who does not join the Union and that such procedure and notice shall be in compliance with all applicable state and federal laws and the Constitutions of the United States and the State of Ohio.

___Entitlement to Rebate

(Upon timely demand,)9  non-members may apply to the Union for an advance reduction/rebate of the fair share fee pursuant to the internal procedure adopted by the Union. 

___Indemnification of Employer10
The Union on behalf of itself and the OEA and NEA agrees to indemnify the employer for any cost or liability incurred as a result of the implementation and enforcement of this provision provided that:

The employer shall give a ten (10) day written notice of any claim made or action filed against the employer by a non-member for which indemnification may be claimed;

The Union Shall reserve the right to designate counsel to represent and defend the employer;

The employer agrees to (1) give full and complete cooperation and assistance to the Union and its counsel at all levels of the proceeding, (2) permit the Union or its affiliates to intervene as a party if it so desires, and/or (3) to not oppose the Union or its affiliates' application to file briefs amicus curiae in the action;

The employer acted in good faith compliance with the fair share fee provision of this Contract; however, there shall be no indemnification of the employer if the employer intentionally or willfully fails to apply (except due to court order) or misapplies such fair share fee provision herein. 

NOTE:
Association bargainers should never propose this indemnification language.  Use it only as a fall back position if the employer insists upon its inclusion.  If you find that you must include indemnification language, DO NOT MODIFY IT.

FAIR SHARE FEE STRATEGY AND RATIONAL

Key Elements: 

UNDER NO CIRCUMSTANCES AGREE TO EXPAND THE LIST OF REBATEABLE ACTIVITIES.  To do so would i) defeat OEA's attempt to have one rebate procedure applicable to all its affiliates on a statewide basis, ii) defeat OEA's attempt to have all rebate challenges consolidated into one hearing before an arbitrator iii) potentially increase the rebateable portion of the fee and iv) acknowledge a rebate liability broader than that already established by the courts.  Under no circumstances should the internal rebate procedure be bargained.
DO NOT BARGAIN THE DOLLAR AMOUNT OR PERCENTAGE OF THE FEE because the actual amount will vary from year to year due to the millage formulas of the OEA and NEA constitutions used for determining the UEP dues.  In all cases, the amount of the fee must be 100% of UEP dues pursuant to OEA Executive Committee Policy 200.06, less the applicable rebate. 

This date may be changed to provide for earlier or later notification.  The intent is to give the board treasurer adequate notice of the amount of deduction prior to implementation of deductions, but nevertheless the employer cannot avoid deductions of the fee based on the union's failure to meet the agreed timeline.

This timeline may be improved by specifying a deadline for transmittal expressed in number of days following the deduction of the fees. 

THIS DATE MAY BE CHANGED TO A LATER DATE BUT SHOULD NOT BE CHANGED TO AN EARLIER DATE.  "Tierney holds that all fees payers must receive the required notice and materials and be given a reasonable opportunity to object prior to the initiation of the fair share fee deduction.  The OEA rebate procedure provides that such notice and materials will be mailed by December 15th of each year and the fee payer will have until January 15th to object."

This language insures that the union will have a period to attempt to enroll new employees as Union members prior to payroll deduction of fair share fees.  This period of time complies with the provisions of ORC 4117.09(C).

This section is critical if the local and OEA are to maintain accurate records of fee payers and the amounts of deducted fees and gives the union the opportunity to verify that all members of the bargaining unit are either UEP members or fee payers.

This language acknowledges the union's legal obligation to establish an internal rebate procedure that complies with state and federal law and to provide copies of that procedure to non-members.  It also represents to the employer that the union has, in fact, adopted such a procedure.

It is important to note that, unless a non-member files a timely objection to the fee, he/she is not entitled to a rebate!  This language is designed to avoid a situation where a fee payer could object at any time during the year. 

This language is designed to indemnify the employer of any financial cost or liability incurred as a result of the implementation and enforcement of the indemnification provision.  The indemnification clause is language that is typically proposed by the employer.  Should you find it necessary to include this language, please use the sample language provided in this guide without making any modification(s).

SECTION 3
INDIVIDUAL RIGHTS

JUST CAUSE XE "JUST CAUSE" 
DEFINITION: 

A provision which makes just cause the basis for any disciplinary action against an employee.

RATIONALE:

To establish accepted standards for disciplinary actions.

LEGAL REFERENCES:

ORC 4117.08 (C)(5)

ORC 124.34

ORC 3319.16

ORC 3319.11

ORC 3319.081

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

By law, the right to discipline, hire, and fire is a management right.

UNION ARGUMENTS:

A just cause provision in the Contract provides a method for Union challenge of an improper disciplinary action.

Just cause ensures uniformity, reasonableness, and equity in handling disciplinary actions.

Consistent, fair treatment promotes good employee moral.

The minimal JUST CAUSE provision contains the following elements:

1.
A section that establishes the industrial standard of just cause for application to all disciplinary actions except termination under ORC 3319.16 and ORC 124.34.

NOTE:
The minimum standard for termination for K-12 teaching employees is ORC 3319.16 and for Civil Service Employees (SCOPE, ESP's in City School Districts where Civil Service Commissions exist, DD professional employees) is ORC 124.34.  The just cause standard in these statutory provisions is higher than the industrial standard for just cause and should not be compromised.

NOTE:
Language for K-12 teaching employees may have to vary from the industrial standard so as to avoid giving management the right to suspend these employees without pay for disciplinary reasons other than pending termination.  Law currently does not afford management this option.

FOUR CORNERS IMPACT:

Evaluation

Management Rights

Disciplinary/Discharge Procedure

Parental Complaint Procedure

SAMPLE JUST CAUSE PROVISION

No employee shall be disciplined, reduced in rank or compensation, demoted, non-renewed, or otherwise deprived of any professional advantage without "just cause" and compliance with applicable provisions of this Contract.

NOTE:
Termination of Contract should always be in keeping with the provisions of ORC 3319.16 and ORC 124.34.  When drafting "just cause" provisions for employees not covered by those statutory provisions, it is permissible to include "termination" in the list of employer actions that are restricted to the industrial "just cause" standard.

SENIORITY XE "SENIORITY" 
DEFINITION: 

A Contract provision that establishes employment rights based on computation of an employee’s time of employment in the bargaining unit.

RATIONALE:

Seniority rights derive from the Contract.  The seniority provision should be an independent Contract provision that is not incorporated in the RIF provision so that it impacts on all pertinent articles in the Contract. 

LEGAL REFERENCES:

ORC 3319.17

ORC 123:1-1-41-09

OEA POLICY REFERENCES:


EMPLOYER ARGUMENTS:

Seniority rights restrict the Employer’s right to control the deployment and size of the work force.

Seniority should not be used as an initial determination factor in transfer, promotion, or layoff.   Ability and qualifications, as determined by the Employer, should be the first criteria used.

UNION ARGUMENTS:

Seniority is a vital Contract provision which establishes a priority system in determining job assignments, job retention, and other job-related benefits.

In implementation of any reduction in the work force which affects teaching or civil service employees, seniority is required by law to be a consideration.

The minimal SENIORITY provision contains the following elements:

1.
A section in which seniority is defined.

2.
A section specifying how seniority is calculated for full-time employees, part-time employees, hourly employees, etc. and for employees on active (paid) status and inactive (unpaid) status.

3.
A section specifying how seniority ties are broken.

4.
A section which specifies when seniority is lost.

5.
A section requiring the posting of the seniority list specifying the information to be provided on the list, and requiring that the Union is provided with a copy.

6.
A section specifying a deadline for employee review and Employer correction of any inaccuracies in the seniority list. 

NOTE:
The purpose of this section is to resolve disputes over the accuracy of the seniority list before a situation arises wherein seniority becomes a determining factor. 

FOUR CORNERS IMPACT:


Assignments
Reduction In Force (Layoff & Recall)


Transfers
Vacation Scheduling 


Promotions
Overtime Eligibility 

SAMPLE SENIORITY PROVISION

___SENIORITY

___
Seniority shall mean the length of continuous employment in a bargaining unit position as follows:

Seniority shall begin to accrue from the first day worked in a bargaining unit position.

Seniority shall accrue for all time an employee is on active pay status or is receiving workers' compensation benefits.

Time spent on inactive pay status (unpaid leave or layoff) shall not contribute to the accrual of seniority but shall not constitute a break in seniority. 

Full-time employees shall accrue one (1) year of seniority for each year worked as determined by the minimal full-time standard as defined by this Contract. 

Part-time employees shall accrue seniority pro-rated against the minimal full-time standard as defined by this Contract. 

No employee shall accrue more than one (1) year of seniority in any work year. 

___EQUAL SENIORITY

___
A tie in seniority shall occur when two (2) or more employees have the same amount of seniority credit as determined by the seniority list.

___
Ties in seniority shall be broken by the following method to determine the most senior employee:

The employee with the first day worked; then 

The employee with the earliest date of employment (date of hire); then 

By lottery, with the most senior employee being the one whose name is drawn first, etc.  This procedure shall be implemented in the presence of a designated Union representative. 

___SUPERSENIORITY

___
For layoff purposes only, employees employed under continuing contract shall have greater seniority than employees employed under limited contract.

___
For layoff purposes only, the Union president shall be the most senior employee in the bargaining unit.

___LOSS OF SENIORITY

Seniority shall be lost when an employee retires or resigns; is discharged for cause; or otherwise leaves the employment of the Employer. 

___POSTING OF SENIORITY LIST

The seniority list shall be posted twice annually, by   (month)   (day) and  (month)  (day)  of each work year.  The Employer shall prepare and post on the designated bulletin board in each building/work site a seniority list indicating, by area of certification, license, or entry-level requirement, the first day worked, the date of Employer resolution to hire, and the contract status (limited or continuing) of each employee.  Said list shall be provided to the Union President on or before the date of posting.

The names of employees on the seniority list shall appear in seniority rank order within areas of certification, license, or entry-level requirement, with the name of the most senior employee appearing at the top of the listing and the name of the least senior employee appearing at the bottom of the listing.

The names of employees who are certified, licensed, or otherwise minimally qualified in more than one (1) area shall be included on the listing for all areas of certification, license, or entry-level requirement.

The names of part-time employees shall appear on the seniority list but shall be listed in accordance with seniority as defined in sub-paragraph E.

___CORRECTION OF INACCURACIES

Each employee shall have a period of thirty (30) days after posting of the seniority list in which to advise the Employer or its agents in writing of any inaccuracies which affect his/her seniority.  The Employer or its agents shall investigate all reported inaccuracies and make such adjustments as may be in order and post the updated list immediately.  No protest shall be considered after thirty (30) days of the posting of the seniority list and the list shall be considered as final until the next posting.

PERSONNEL FILE XE "PERSONNEL FILE" 
DEFINITION: 

A provision that establishes one official file to be used to store personnel information on each employee and for the purpose of controlling information stored in the file, the right to review the contents and the right to challenge the accuracy and validity of the information.

RATIONALE:

The content of the file may have an impact on the working conditions of the employee.

To establish the accuracy, uniformity and validity of the information in the file.

Provide the basis for challenging adverse personnel action. 

LEGAL REFERENCES:

State ex rel Cincinnati Post vs. Marsh, 26 misc. (2d) 5, 26 OBR 277, 498 NE (2d) 508 (1985).

ORC 1347.01

ORC 1347.01(B)

ORC 1347.03

ORC 1347.05

ORC 1347.08

ORC 149.43

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

Maintenance of one file creates an additional administrative burden.

It is too costly to merge all files.

Certain confidential information should not be accessible to employees.

This provision is unnecessary as employees are covered by ORC 1347.

UNION ARGUMENTS:

Each employee should have the right to review the contents of the personnel file.

Each employee should have the right to know who has access to the information in the file and for what purpose.

Each employee should be given notice prior to placement of any document in his/her file or any request to access the file.

The minimal PERSONNEL FILE provision contains the following elements:

1.
A section establishing one (1) personnel file for each bargaining unit member.
2.
A section limiting file contents to items relating to work performance, discipline, and routine financial or personnel data.

3.
A section requiring all file entries to be signed and dated by the supervisor of the affected bargaining unit member and that reflects the entry date as well as the source of the information.

4.
A section guaranteeing that the affected bargaining unit member receives a copy of all entries prior to filing.

5.
A section that ensures access of the bargaining unit member and Union representative to the employee's file during normal business hours.

6.
A section prohibiting the inclusion of anonymous documents in the personnel file. 

7.
A section that prohibits misleading, inaccurate, or invalid information from being placed in the file.

8.
A section ensuring the right of the bargaining unit member to a copy of any item in the file at no cost.

9.
A section that establishes a time definite for the automatic purging of any documentation of disciplinary action that has not been repeated in a subsequent time period.

OPTIMAL STANDARDS:

A section that establishes the employee's right to submit a written commentary on the file contents.

A section that establishes who has access to the contents of the file.

A section that establishes a record of persons who review the file.

FOUR CORNERS IMPACT: 


Evaluation


Discipline

SAMPLE PERSONNEL FILE PROVISION

___MAINTENANCE OF ONE FILE
Only one personnel file shall be maintained for each employee.  All file entries shall be signed and dated by the supervisor submitting the entry and the bargaining unit member shall receive a copy when the entry is made.  The file shall contain a record of those who reviewed the file and the date of the review.

___FILE CONTENTS
The file shall be limited to work performance, discipline, and routine personnel data.  No misleading, inaccurate, invalid information or anonymous documents shall be included in the file. 

___REVIEW OF FILE
The employee shall be permitted to review the contents of the employee's file at all reasonable times and may be accompanied by a Union representative.  In addition, the employee may permit, by written notice, a Union representative to review the employee's file.  Only those supervisors that have supervisory duties related to the employee may review the employee's file.  Access to the file by nonsupervisory personnel or other individuals shall be limited to those documents which are undisputed public information.

___EMPLOYEE'S RIGHT TO RESPOND
The employee shall have the right to rebut or add written comments to any information in the file.

___EXPUNGEMENT OF FILE
All disciplinary documents placed in the file shall automatically be expunged ________ from the date of filing provided the employee has not been guilty of the same infraction within that time period.

TEACHER EVALUATION XE "TEACHER EVALUATION" 
DEFINITION:

A provision which details a procedure for assessing the competence and effectiveness of an employee through the summative methods. (Assessment conducted by immediate supervisor).

RATIONALE:
To establish an objective and standardized method for determining an employee’s work performance. And to constitute the basis for personnel decisions including advancement, reassignment, continuing contract status or contract non-renewal or termination.

LEGAL REFERENCES:

ORC 4117.08(C)(2)

ORC 3319.111
OEA POLICY REFERENCES:

100.060 – Use of Value-Added data

EMPLOYER ARGUMENTS:

Under ORC 4117, evaluation is an inherent managerial right. Therefore, management has no obligation to bargain on this subject. 

Student test scores are an appropriate measure of teacher effectiveness.
UNION ARGUMENTS:

An evaluation provision is a mandatory subject of bargaining. 

If no contractual evaluation provision exists, under ORC 4117, both the effects of employee evaluation and the evaluation procedure itself are mandatory subjects of bargaining.
The goal of any well-structured evaluation system is to improve professional practice and not to measure student outcomes.

Teachers and administrators must understand the evaluation process and the components of and criteria for evaluation.

To ensure that everyone has the requisite knowledge and skills for an effective evaluation process, both teachers and administrators need to be thoroughly trained.
The minimal TEACHER EVALUATION provision contains the following elements:

MINIMAL STANDARDS

PURPOSE AND DEFINITIONS

1.
A section which specifies the purpose(s) of an employee evaluation system.
2.
A section identifying who will be the evaluator(s).
3.
A section that establishes the appropriate employee evaluation form or instrument that is to be utilized.
4.
A section that provides for clearly written objectives on the school district’s evaluation training(s) for both the immediate supervisor and the employee.

CHANGES TO EVALUATION INSTRUMENT TOOL

NOTE: 
This section on changes made to evaluation process/instrument may be necessary if the evaluation process/instrument are not contained in the existing collective bargaining agreement.

5.
A section that requires the employer to provide written notice to the local association prior to making any changes to the evaluation process and/or evaluation instrument.
6.
A section that requires the employer to provide to the local association specific written rationale for the changes it recommends to be made for the procedure and/or the evaluation instrument.

ORIENTATION

7.
A section that requires the employer to provide written notification to all new employees of the name and position of the new employee’s evaluator(s) within a specified time period.
8.
A section that requires the evaluator to provide written notification to a new employee and a reassigned employee of the evaluation system in effect within a specified period of time.

TRAINING

EVALUATORS

9.
A section that requires each evaluator to obtain training on the purpose(s) and mechanics of the evaluation system and the evaluation instrument, receive written training instructions, and be provided with updates on written instructions and group professional development on an annual basis.

EMPLOYEES

10.
A section that requires each employee to obtain training on the purpose(s) and mechanics of the evaluation system and evaluation instrument including but not limited to how the employee evaluation is connected to the performance standards and employee’s  job description, receives written instructions on the evaluation system and evaluation instrument, and be provided group evaluation instrument training that familiarizes the employees on how the evaluation instrument is designed and how it will be utilized.

JOINT EVALUATION INSTRUMENT TRAINING

11.
A section that requires the employer to provide joint training(s) for the administrators and employees in order to assure inter-rater reliability.

EVALUATION
SCHEDULE OF EVALUATION

12.
A section that specifies that no employee shall be evaluated more than twice annually.

13.
A section that provides that all employees will be evaluated annually between October 1 and January 15.

NOTE:
Employees who have been determined to be deficient in their job performance in accordance with the collective bargaining agreement may be subject to a second evaluation and such evaluation shall occur between February 10 and April 1.

CRITERIA FOR EVALUATION

14.
A section setting forth the criteria on which the evaluation will be based and requires the evaluation instrument to be made an appendix of the collective bargaining agreement.

15.
A section which specifies that the evaluation shall be carried out openly, in a fair, reasonable, and objective manner with the full knowledge of the employee.
16.
A section which establishes that no misleading, inaccurate, undocumented or untimely information shall become part of an employee’s performance evaluation report.

OBSERVATIONS

SCHEDULE OF OBSERVATIONS
17.
A section determining the frequency of observations, the duration for each observation and the amount of time that occurs between each observation. 
18.
A section requiring that after the second formal evaluation, the employee is found to be deficient to the extent that adverse personnel action may result, additional observations may be conducted.

OBSERVATION CONFERENCE

19.
A section requiring that all formal observations shall be preceded by a conference to allow the employee to explain lesson plans and objectives for the work situation to be observed.
20.
A section requiring that a post-observation conference shall be held after each formal observation during which performance deficiencies are observed. It is recommended that a post-observation conference occur after each observance.

21.
A section requiring that an employee may request a formal observation at any time in addition to those required by this evaluation procedure.

FINALIZATION OF EVALUATION

WRITTEN EVALUATION

22.
A section that requires that with the finalization of the evaluation report, which includes but is not limited to specific timelines as to when the employee shall receive the written evaluation report, that a conference be held between the employee and the evaluator.
23.
A section setting forth the timeframe as to when the employee receives a copy of the formal written evaluation report (prior to the finalization of the second report) for the second evaluation (if one was conducted) and a conference held.  

COMPLETION OF EVALUATION PROCESS

24.
A section that provides that the employee’s evaluation be based upon the observation of the employee’s performance and shall acknowledge the employee’s performance strengths and performance deficiencies, if any.
25.
A section that requires that the evaluator shall note all the data used to support the conclusions reached in the formal evaluation report and the report shall be signed by the evaluator and the employee to verify notification that the evaluation shall be placed in the employee’s personnel file.  
26.
A section stating that the employee’s signature should not be construed as evidence that the employee agrees with the contents of the evaluation report.
27.
A section requiring that the first evaluation report shall be completed by January 25, signed by both parties and sent to the superintendent.
28.
A section requiring that the second evaluation report shall be completed by April 10, signed by both parties and sent to the superintendent.

RESPONSE TO EVALUATION

29.
A section ensuring the employee’s right to rebut the evaluation and to have a written rebuttal attached to the evaluation report that is placed in the employee’s personnel file and that a copy shall be signed by both parties.
DUE PROCESS

30.
A section that provides that an employee shall be entitled to Union representation at any conference held during this procedure in which the employee will be advised of an impending adverse personnel action.
31.
A section that establishes that any violation of either procedural or substantive due process shall automatically require re-employment of the employee under a continuing contract, if eligible, or an appropriate limited contract if the employee is not eligible for a continuing contract.
IDENTIFICATION of DEFICIENCIES/REMEDIATION PLAN

32.
A section that provides definitions for the following terms:

Remediation Plan - Remediation Plan is a clearly articulated assistance program for a teacher whose performance on key professional indicators has been documented to be unsatisfactory by the evaluator.

Resources - A supply of something such as monetary resources, time, material, support and human resources provided to a teacher on a Remediation Plan. 

Remediation Plan Timeline – Remediation Plan Timeline Plan is a six (6) week period of time given to the teacher to meet the requirements, target dates and dates of review of the plan.

Observable Outcomes - Observable Outcomes means those data source/indicators of accomplishment: observations, artifacts, conversations by which the success of the Remediation Plan is determined.

DEFICIENCIES IDENTIFIED THROUGH FORMAL OBSERVATIONS

33.
A section requiring that all observations resulting in identification of performance deficiencies shall be followed within ____days by a conference between the evaluator and the employee in order for questions arising from the observation to be discussed.  

34.
A section requiring that all of the evaluator’s observations shall be compiled in writing and that a copy of the written observation report shall be given to the employee at the post-observation conference.
35.
A section that requires that the evaluator involved shall assist the employee in correcting identified deficiencies.
36.
A section that establishes that other deficiencies regarding the employee's failure to adhere to reasonable work rules or other documented deficiencies not noted during the formal observations must be put in writing and provided to the employee within three (3) work days after the deficient performance occurs but not later than the date of the employee's receipt of the evaluation report.  
37.
A section requiring that the evaluator must include said deficiencies in any plan for correction of deficiencies and shall include a reasonable time period for correction.

REMEDIATION PLAN

38.
A section that provides that the recommendation for a teacher’s placement on a Remediation Plan will be made by the evaluator of record following the receipt of ______ (number) deficiencies on the Evaluation Instrument document.




39.
A section specifying when the Remediation plan begins and if it occurs within a certain timeframe (e.g. February 10 and April 10) that the plan shall be continued into the next school year. 
40.
A section that specifies that the evaluator, together with the teacher, shall formulate the Remediation Plan.
41.
A section that includes specific information/guidance/timelines/resources regarding the Remediation Plan including but not limited to the following:   

· specific performance expectations, resources and assistance to be provided,
· timelines for its completion, 
· professional indicators documented as unsatisfactory through the formal evaluation process, 
· reasonably sufficient time (not less than six (6) weeks) and duration as to allow the teacher to improve performance to a satisfactory level. 

42.
A section that requires the District to provide the teacher with trained mentors/coaches as appropriate.  
43.
A section requiring the District to provide release time for mentors/coaches in order to allow them time for meetings/observations with the teacher under a Remediation Plan.
44.
A section that requires that the evaluator of record complete the final evaluation report (e.g. no later than April 10) and that the evaluator shall be required to meet with and provide a copy of the final evaluation to the teacher.

45.
A section specifying that if the final report indicates the teacher meets the criteria for the professional indicators for satisfactory performance as outlined in the Remediation Plan, the evaluator of record will recommend that the teacher be returned to a non-Remediation plan status.
46.
A section specifying that in implementing such evaluation system and procedures, the District shall conduct all evaluations so as to observe the legal and constitutional rights of licensed personnel, and no evaluation information shall be collected by electronic devices without the consent of the licensed personnel.
47.
A section that provides that in the event that the teacher and the evaluator cannot agree on the evaluator’s expectations for the Remediation plan, the teacher may request an employee of the district to facilitate further discussion between the teacher and the evaluator.
ROLE of MENTOR/COACH in REMEDIATION PLAN 

48.
A section that requires the Mentor Teacher must have Continuing Contract status and have a minimum of ______ consecutive years of teaching experience in the district.
49.
A section requiring that the Mentor Teacher must be trained to act as a mentor through the Ohio Department of Education Instructional Mentoring program.
50.
A section requiring that the Mentor Teacher must hold a valid teaching certificate/license and may be assigned to teachers with the same area of certification/license.
51.
A section that sets forth that the Mentor Teacher must have demonstrated the ability to work cooperatively and effectively with the professional staff members and have extensive knowledge of a variety of classroom management and instructional techniques.
52.
A section that provides that the Mentor Teacher does not have a formal evaluative role.  The Mentor Teacher’s role is to support the growth of the educator as an instructional mentor through formative assessment tools.
RELEASE TIME 

53.
A section requiring that each Mentor Teacher shall be granted release time by the District for direct mentoring activities.  Release time shall be separate from any other release time covered under this Agreement and shall be coordinated by the building administrator.
PROTECTIONS

54.
A section that sets forth the following protections for the Mentor Teacher/Mentee

· Other than a notation to the effect that a teacher served as a Mentor Teacher, the teacher's activities as a Mentor Teacher shall not be part of that staff member's evaluation.
· A Mentor Teacher shall not be requested or directed to make any recommendation regarding the continued employment of the teacher.
· No Mentor Teacher shall be requested or directed to divulge information from the written documentation, or confidential Mentor/Mentee discussions.
· All interaction, written or oral, between the Mentor Teacher and the teacher shall be regarded with the same confidentiality as that represented by the attorney/client relationship.  Any violation of this tenet by the Mentoring Teacher shall constitute grounds for immediate removal from his/her role as Mentor Teacher.
FOUR CORNERS IMPACT:

Fair Dismissal Personnel File Parental Complaint Procedures

Academic Freedom

Consulting Teacher (Peer Assistance and Review) Program

Just Cause and Discipline

Resident Educator/Mentor Program

Employment Contract/Limited/Continuing
SAMPLE LANGUAGE

TEACHER EVALUATION

____
Purpose
A.
To assess an employee's work performance.

B.
To help the employee to achieve improved knowledge and skills in performance of the work assignment.
C.
To constitute the basis for personnel decisions including advancement, reassignment, continuing contract status, or contract non-renewal or termination.

____
Definitions:
A.
Evaluator
Evaluation of an employee shall be conducted by the employee's immediate supervisor or as designated by a Peer Assistance Review (PAR) program as negotiated.  In the event an employee performs work under the supervision of more than one supervisor, one supervisor shall be designated as the evaluating supervisor.  With the exception of a PAR program, the evaluator shall not be a bargaining unit member.  The supervisor must be employed under a contract pursuant to ORC Section 3319.01 or 3319.02 and must hold at least one (1) certificate/license named under Division (E), (F), (H), (J), or (L) of ORC Section 3319.22, or pursuant to ORC 3319.111 (A).
B.
Evaluation Instrument
The Evaluation Instrument shall be the process and forms used by the employee’s evaluator.  The instrument/forms are located in Appendix ____________.
C.
Evaluation Instrument Training
Is training specifically designed to provide the learning necessary to enable the employee and immediate supervisor to understand the expectations and process of the evaluation instrument.

Note:  Changes to the Evaluation Instrument Tool (For use if evaluation process/instrument is not contained in the contract)

A.
Prior to making any changes to the existing employee evaluation process and/or to the existing employee evaluation instrument, the employer shall make written notification to the association of its intent to make any and all recommended changes.  Such notices shall be served on the association president within __________number of days of the employer’s proposed recommended changes.

B.
In addition to the employer’s written notification to the association president of any and all recommended changes of the employee evaluation provision, the employer also shall include specific written rationale for making the recommended changes to the 
SAMPLE LANGUAGE

TEACHER EVALUATION

procedure and/or to the employee evaluation instrument.  All final changes shall be made via the formal collective bargaining process.
____
Orientation 
A.
Not later than September 15 of each year, or in the case of a new employee, within thirty (30) days of the first day worked, each employee shall be notified in writing of the name and position of the evaluator.

B.
An employee newly employed or one reassigned after the beginning of the work year shall be notified by the evaluator of the evaluation procedures in effect.  Such written notification shall be within two (2) weeks of the first day in a new assignment.

____
Instrument Evaluation Training
A.
Evaluators

1.
The evaluators shall be given written instructions on the purpose and mechanics of the performance evaluation system, emphasizing the importance of accuracy, and including information on the potential EEO problems and directions on how to relate the performance evaluation to the job analysis or job description.

2.
Written instructions for evaluators will be supplemented by specific group evaluation instrument training to familiarize them with the process and instrument to rate employees.  

3.
Updates to written instructions and group professional development shall occur on an annual basis.

B.
Employees

1.
The employee shall be given written instructions on the purpose and mechanics of the performance evaluation system and how the performance evaluation is connected to the performance standards and job description(s).

2.
Written instructions will be supplemented by specific group evaluation instrument training to familiarize them on how the performance evaluation instrument is designed and how the performance evaluation instrument will be utilized.

3.
Written instructions and group evaluation instrument training shall be presented to the employees no later than September 15 or in the case of a new employee no later than thirty (30) days after initial employment with the district.

C.
Joint Evaluation Instrument Training

1.
The employer shall provide joint training with administration and employees that ensures inter-rater reliability.

SAMPLE LANGUAGE

TEACHER EVALUATION

____
Schedule for Evaluation
A.
No employee shall be evaluated more than twice annually.

B.
All employees shall be evaluated annually between October 1 and January 15.  Only employees whose performance has been found deficient to the extent that a recommendation of contract non-renewal or other adverse personnel action is a strong possibility will be subject to a second evaluation.  This second evaluation shall be conducted between February 10 and April 1.

____
Criteria for Evaluation
A.
An employee shall be evaluated on criteria set forth in the Evaluation Instrument, Appendix _____ of this Contract.

B.
No employee shall be evaluated on his or her work performance except after fair and reasonable observations of the work performance of the employee.

C.
All monitoring or observation of the work performance of an employee shall be conducted openly and with full knowledge of the employee.

D.
No misleading, inaccurate, untimely or undocumented information may become part of an employee's performance evaluation report.

____
Observations
A.
Schedule of Observations 

1.
A minimum of two (2) formal observations shall be conducted to support each performance evaluation.  A formal observation shall last a minimum of thirty (30) minutes.  There shall be at least three (3) weeks between formal observations.  If after the second formal observation an employee's performance is found deficient to the 
extent that adverse personnel action may result, additional observations may be conducted.

B.
Observation Conference
1.
All formal observations shall be preceded by a conference between the evaluator and the employee in order for the employee to explain plans and objectives for the work situation to be observed. 
2.
A post-observation conference shall be held after each formal observation during which performance deficiencies are observed.

3.
An employee may request a formal observation at any time in addition to those required by this procedure.

SAMPLE LANGUAGE

TEACHER EVALUATION
____
Finalization of Evaluation
A.
Written Evaluation

1.
No later than January 25 and before the formal written evaluation report is finalized, a copy of the formal written evaluation report for the employee's annual evaluation shall be given to the  employee and a conference shall be held between the employee and the evaluator.
2.
No later than April 10 and before the second formal evaluation report is finalized, a copy of the formal written evaluation report for the employee's second annual evaluation (if one was conducted) shall be given to the employee and a conference shall be held between the employee and the evaluator.

B.
Completion of Evaluation Process

1.
The performance evaluation of an employee shall be based upon the observations of the employee's performance and shall acknowledge the performance strengths of the employee evaluated as well as performance deficiencies, if any.  The evaluator shall note all the data used to support the conclusions reached in the formal evaluation report.  The evaluation report shall be signed by the evaluator.  The evaluation report should then be signed by the employee to verify notification to the employee that the evaluation will be placed on file, but the employee's signature should not be construed as evidence that the employee agrees with the contents of the evaluation report.  The first evaluation report shall be completed by January 25, signed by both parties, and sent to the superintendent. The 
second evaluation report shall be completed by April 10, signed by both parties, and sent to the superintendent.

C.
Response to Evaluation
1.
The employee shall have the right to make a written response to the evaluation and to have it attached to the evaluation report to be placed in the employee's personnel file.  A copy, signed by both parties, shall be retained by the employee.

D.
Personnel Action Requirements (check CBA for conflicting language)
1.
If the evaluator or the superintendent decides to recommend contract non-renewal, contract termination, denial of continuing contract, or any other adverse personnel action, the employee shall be given the reasons in writing at least _________ (number) days  prior to any official Employer action.




  
SAMPLE LANGUAGE

TEACHER EVALUATION

____
Due Process

A.
An employee shall be entitled to Union representation at any conference held during this procedure in which the employee will be advised of an impending adverse personnel action.

B.
Any violation of either procedural or substantive due process shall automatically require re-employment of the employee under a continuing contract, if eligible, or an appropriate limited contract if the employee is not eligible for a continuing contract.
____
Identification of Deficiencies/Remediation Plan

A.
Definitions
1.
Remediation Plan is a clearly articulated assistance program for a teacher whose performance on key professional indicators has been documented to be unsatisfactory by the evaluator.
2.
Resources: Those monetary, time, material and human resources provided to a teacher on a Remediation Plan. 

3.
Timeline - A six (6) week period of time given to the teacher to meet the requirements. Target dates and dates of review of the plan.
4.
Observable Outcomes means those data source/indicators of accomplishment: observations, artifacts, conversations by which the success of the Remediation Plan is determined.
B.
Deficiencies Identified through Formal Observations
1.
Observations resulting in identification of performance deficiencies shall be followed within ____days by a conference between the evaluator and the employee in order for questions arising from the observation to be discussed.  All of the evaluator’s observations shall be compiled in writing.  A copy of the written observation report shall be given to the employee at the post-observation conference.
2.
The evaluator involved shall assist the employee in correcting identified deficiencies.
3.
Other deficiencies regarding the employee's failure to adhere to reasonable work rules or other documented deficiencies not noted during the formal observations must be put in writing and provided to the employee within three (3) work days after the deficient performance occurs but not later than the date of the employee's receipt of the evaluation report.  The evaluator must include said deficiencies in any plan for correction of deficiencies and shall include a reasonable time period for correction.
SAMPLE LANGUAGE

TEACHER EVALUATION

C.
Remediation Plan
1.
The recommendation for a teacher’s placement on a Remediation Plan will be made by the evaluator of record following the receipt of _______ (number) deficiencies on the District Evaluation document.                      

   
2.
Remediation can begin after an evaluation containing ______ (number) deficiencies is received by the teacher.  If a recommendation for a Remediation plan occurs and is documented between February 10th and April 10st of the school year, the plan shall be continued into the next school year.
3.
The evaluator together with the teacher will formulate the Remediation Plan.
a.
The Remediation Plan, as outlined in this document, details:
i.
specific performance expectations, resources and assistance to be provided,
ii.
timelines for its completion,
iii.
professional indicators documented as unsatisfactory through the formal evaluation process, 
iv.
reasonably sufficient time (not less than six (6) weeks) and duration, as to allow the teacher to improve performance to a satisfactory level.
4.
The District will provide the teacher with trained mentors/coaches as appropriate.  The mentors/coaches will be provided release time to allow for meetings/observations with the teacher under a Remediation plan.
5.
Not later than April 10th of the school year, the evaluator of record, will complete a final evaluation report, meet with and provide a copy of it to the teacher.  If the final report indicates the teacher meets the criteria for the professional indicators for satisfactory performance as outlined in the Remediation Plan, the evaluator of record will recommend that the teacher be returned to a non-Remediation plan status.
6.
In implementing such evaluation system and procedures, the District shall conduct all evaluations so as to observe the legal and constitutional rights of licensed personnel, and no evaluation information shall be collected by electronic devices without the consent of the licensed personnel.
7.
In the event that the teacher and the evaluator cannot agree on the evaluator’s expectations for the Remediation plan, the teacher may request an employee of the district to facilitate further discussion between the teacher and the evaluator.
D.
Role of Mentor/Coach in Remediation Plan
1.
The Mentor Teacher must have Continuing Contract status and have a minimum of ______ consecutive years of teaching experience in the district.
2.
The Mentor Teacher must be trained to act as a mentor through the Ohio 
SAMPLE LANGUAGE

TEACHER EVALUATION

Department of Education Instructional Mentoring program.
3.
The Mentor Teacher must hold a valid teaching certificate/license and may be assigned to teachers with the same area of certification/license.
4.
The Mentor must have demonstrated the ability to work cooperatively and effectively with the professional staff members 
and have extensive knowledge of a variety of classroom management and instructional techniques.
5.
The Mentor Teacher does not have a formal evaluative role.  The Mentor’s role is to support the growth of the educator as an instructional mentor through formative assessment tools.
E.
Release Time

1.
Each Mentor Teacher shall be granted release time for direct mentoring activities.  Release time shall be separate from any other release time covered under this Agreement and shall be coordinated by the building administrator.
F.
Protections

1.
Other than a notation to the effect that a teacher served as a Mentor Teacher, the teacher's activities as a Mentor Teacher shall not be part of that staff member's evaluation.
2.
A Mentor Teacher shall not be requested or directed to make any recommendation regarding the continued employment of the teacher.
3.
No Mentor Teacher shall be requested or directed to divulge information from the written documentation, or confidential Mentor/Mentee discussions.
4.
All interaction, written or oral, between the Mentor Teacher and the teacher shall be regarded with the same confidentiality as that represented by the attorney/client relationship.  Any violation of this tenet by the Mentoring Teacher shall constitute grounds for immediate removal from his/her role as Mentor Teacher.
APPENDIX _____

___________________ School District Remediation Plan

Employee Name:

Position:

School:

School Year:

Evaluator:

Mentor/Coach:

Dates of Planning Conference:

Date of Initiation:

Intended Date of Completion:

A.
PROFESSIONAL INDICATOR(S): (copy and paste from summative evaluation tool)
B.
IMPROVEMENT GOAL 1 OF PLAN:

C.
STRATEGIES:

D.
TIMELINE: (including target dates and dates of review)

E.
SCHOOL AND DISTRICT RESOURCES AVAILABLE:

F.
COACHING AND MODELING PROVIDED BY: (Content Expert, etc.)

G.
OBSERVABLE OUTCOMES: (data source/indicators of accomplishment: observations; artifacts, conversations)

A.
PROFESSIONAL INDICATOR(S): (copy and paste from summative evaluation tool)

B.
IMPROVEMENT GOAL 2 OF PLAN: 

C.
STRATEGIES:

D.
TIMELINE: (including target dates and dates of review)

E.
SCHOOL AND DISTRICT RESOURCES AVAILABLE:

F.
COACHING AND MODELING PROVIDED BY:

G.
OBSERVABLE OUTCOMES: (data source/indicators of accomplishment: observations; artifacts, conversations)

Signatures/Date:

_______________________________
_____________________________
Building Evaluator

     Date

Teacher


   Date

APPENDIX _____

_________________________ School District Teacher Summative Remediation Professional Indicator Report
Employee Name:

Position:

Department/School:

School Year:

Evaluator:

Today’s Date:

Summative Determination of the Remediation Plan

________
Licensed Professional has successfully completed the goal(s) of the Remediation Plan.

Teacher has not satisfactorily completed the goal(s) of the Remediation Plan and therefore the following recommendation is made:

________
Teacher has satisfactorily completed major components of the Remediation Plan and will be returned to a Professional Improvement plan to address other areas of concern identified in the Remediation Plan.
________
Teacher has not satisfactorily completed major components of the Remediation Plan.

_____________________________________

Building Evaluator


    Date

_____________________________________

Licensed Employee


    Date

(Signature indicates the teacher has read and is familiar with the contents of the Remediation Plan and attached performance assessments and does not necessarily constitute agreement with the evaluator’s recommendation.)


APPENDIX _______

PROFESSIONAL GROWTH PLAN




	Additional Education and Training Focus

	

	Comments (Optional)

	


________________________________


________________________________

                   Employee’s Signature





       Evaluator(s)’ Signature

(Signature indicates copy was received)

______________________________________


______________________________________

Date







         Date

APPENDIX _____

OBSERVATION REPORT
Employee Name/ID#_____________________

School Year: __________________
Position:

______________________
Building:
__________________

Evaluator(s) Name/Title: __________________
       Prearranged?  
   Unannounced?

Agreed Upon Date Of Observation:
____________________________

Class Observed:_________________________
Observed From:______To:______
	Employee completes before observation
	Evaluator completes during observation

	Identify objectives of the lesson:


	Comments:

	Describe the teaching/learning activities:
	Comments:



	What Criteria and Indicators will you demonstrate in your lesson?
	Comments:





APPENDIX _____

OBSERVATION REPORT
	Instructor completes before the observation
	Evaluator completes during observation

	How will you measure learning/achievement?


	Comments:

	What specific areas would you like the evaluator to observe and provide you with feedback?


	Comments:

	Additional information that may be helpful to the evaluator:


	Comments:


COMMENTS:

Employee Self-Assessment: (after lesson)

OBSERVATION REPORT

Summary of Topics Discussed at Conference (must include observed Activity and Criteria and Indicators):

Strengths, Weaknesses, Recommendations:

​​​​​​​​​​​​​​​​​​​​​___________________________________

________________________________
Employee's Signature





Evaluator(s)’ Signature

(signature indicates copy was received)

___________________________________

________________________________
Date







Date

Copies:
Employee


Evaluator(s)


Human Resources

APPENDIX _____

NOTICE OF PLACEMENT ON FORMAL EVALUATION

(OUT OF CYCLE)

Employee Name/ID#_______________________
School Year:
____________________
Position:_________________________________
Building:
____________________
Evaluator(s) Name/Title:_____________________
Date:

____________________
ODE Licenses:
_________________________


ODE Expiration Date:_________________________

This document serves as notification that you are being placed on formal evaluation for school year__________

REASONS:

​​​​​​​​​​​​​​​​​​​​​___________________________________

________________________________
Employee's Signature





Evaluator(s)’ Signature

(Signature indicates copy was received)

___________________________________

________________________________
Date







Date

Copies:
Employee


Evaluator(s)


Human Resources

APPENDIX _____

NOTICE OF DEFICIENCIES
Employee Name/ID#___________________
School Year:
_______________________
Position:
_________________________
Building/Location:____________________
Evaluator(s) Name/Title:________________
Date:
_____________________________

The District is providing you with this Notice of Deficiencies because you have failed to receive ratings of “Advanced”, “Proficient”, or “Progressing” on each of the indicators set forth on the Criteria and Indicators Rubric. The indicator(s) for which you received ratings of “Unsatisfactory” are set forth below. If you fail to improve your ratings on each of these indicators to “Advanced”, Proficient”, or “Progressing” by ___________, your contract with the District may not be renewed. An additional observation and conference will take place following your placement on a Remediation Plan and data from other sources may be collected to determine whether the required improvements have been made.

Areas of Deficiency:

Optional Comments From Employee (additional pages may be attached):

We will meet to develop a Remediation Plan to correct these deficiencies. A meeting has been scheduled at _______________ on __________________________. Please confirm this date and time. Please sign both copies of this form, keep one and return the other copy.

​​​​​​​​​​​​​​​​​​​​​__________________________________

________________________________
Employee's Signature





Evaluator(s)’ Signature

(Signature indicates copy was received)

__________________________________

________________________________
Date







Date

Copies:
Employee


Evaluator(s)


Human Resources

APPENDIX _____
TEACHER REMEDIATION PLAN

Employee Name/ID#___________________
School Year:
________________________
Position:
_________________________
Building/Location:_____________________

Evaluator(s) Name/Title:_________________
Date:

_________________________

	Deficiencies (Indicators on which employee received a rating of “Unsatisfactory”):

What Criteria and Indicators will be addressed from the Criteria and Indicators Rubric?




	


	


	What supports the need for improvement?





	Corrective Plan (for each deficiency)

	1.


	RELATED GOAL

	2. (Optional)


	


	Steps
	Corrective Measures/Actions
	Assistance
	Resources
	Improvement Timeline

	#1


	
	
	
	

	#2


	
	
	
	

	#3


	
	
	
	



TEACHER REMEDIATION PLAN


	Data Sources/Methods to Evaluate Improvements


	What were the accomplished improvements and outcome results?



	How can the improvement be sustained?



	When will this be evaluated again and by whom?





	Employee’s Statement (Optional)




​​​​​​​​​​​​​​​​​​​​​_________________________________
_____________________________________
Employee's Signature





Evaluator(s)’ Signature

(Signature indicates copy was received)

_________________________________
____________________________________

Date






Date

Copies:
Employee


Evaluator(s)


Human Resources

APPENDIX _____

EVALUATION FORMS SECTION

PROFESSIONAL GROWTH PLAN
Employee Name/ID#____________________
School Year:
________________________

Position:_____________________________
Building/Location:____________________

Evaluator(s) Name/Title:_________________
Date:

________________________

	List the skills or competencies you plan to improve. Review Professional Growth Plan results from last year, if applicable. Identify any “Unsatisfactory” ratings on your last evaluation. What Criteria and Indicators will be addressed from the Criteria and Indicators Rubric?




	


	


	What supports the need for improvement?





	Professional development S.M.A.R.T. Goals (must have at least one goal aligned to District Goals) Goals should be Specific, Measurable, Attainable, Realistic and Timely.

	1.


	
	RELATED GOAL

	2. (Optional)


	
	


	Steps
	Developmental Actions to Accomplish Goal
	Result Measures
	Resources
	Improvement Timelines

	#1


	
	
	
	

	#2


	
	
	
	

	#3


	
	
	
	



LAST CHANCE SETTLEMENT AGREEMENT

This agreement is mutually entered into by the following parties: The _______ (school district), the local association name/OEA, and ___________________ (employee). This disciplinary matter is hereby settled on the following terms:

1.
___________ has been informed of the allegations against her/him.

2.
The parties agree that the school district shall (describe the discipline).

3.
___________(employee) and __________________ (local association name)/OEA agree that this settlement serves as a Last Chance Agreement. Should ____________ engage in same or similar conduct with ____(__) years from the date of the execution of this settlement, the violation shall be cause for _____________’s termination. The school district need only prove that _____________ has violated this agreement in order to be terminated. _______ and the Association agree that they may only challenge whether the behavior occurred.

4.
___________ acknowledges that he/she has been offered an opportunity to consult with a representative of the Association or attorney about this settlement offer.

5.
_____________ waives his/her right to file a grievance on the decision relating to these allegations under Article _____ of the collective bargaining agreement.

6.
_____________ his/her right to appeal the disciplinary decision to any other forum or tribunal.

7.
_____________ received a copy of this settlement and waiver.

8.
_____________ acknowledges that he/she was not pressured or coerced into signing this settlement agreement by any person and that the acceptance of this settlement offer is voluntary.

9.
All parties to this agreement agree that this settlement shall not be precedent setting in any other matter and shall not be introduced into any other forum or tribunal except as may be necessary to enforce this agreement or to demonstrate the disciplinary record of the employee.

I HAVE READ THE FOREGOING AGREEMENT. I UNDERSTAND THAT THIS DOCUMENT HAS IMPROTANT LEGAL CONSEQUENCES. I HAVE HAD SUFFICIENT OPPORTUNITY TO SEEK ADVICE FROM AN ATTORNEY CONCERNING THIS AGREEMENT.

__________________________________

________________________________
<INSERT Employee NAME>



Signature

__________________________________

________________________________
Employee Number





Date

__________________________________

________________________________
<INSERT SCHOOL DISTRICT REPRESENTATIVE>
Signature

__________________________________________


Date


County of ___________________________________}


State of _____________________________________}

SUBSCRIBED AND SWORN TO before me this _______ day of _______________, _____________









(month)

        (year)

My commission expires _____________________________

(Seal)







___________________________________________, Notary Public

LAST CHANCE AGREEMENT TIPS

There is no magic formula for composing a last chance agreement, the situation and the individuals make each situation unique. That being said, below you will find a solid last chance agreement with many sound elements, and some general advice to follow when composing a last chance agreement:

1. Include time limitations on a last chance agreement (so that your member is not held to it for the rest of their career). This is particularly important with newer teachers.

2. Limit the language in your last chance agreement to same or similar conduct.

3. Provide for your last chance agreement to be non-precedent setting.

4. Always assure within the agreement that there be proof of breach.

5. Remember that the simpler a last chance agreement is, the better.

Resignation Letter
Date ________________________

Superintendent

__________________ Schools

Street

City, OH 11111


Re.: Employment Resignation

Dear Superintendent _______________,

I hereby resign from employment as a _______________________ with the ________________

Schools effective immediately, pursuant to the Agreement date __________________________,










(month, day, year)

between the _____________ Schools and me.

Sincerely,

______________________________________

Employee Name
JOB DESCRIPTIONS XE "JOB DESCRIPTIONS" 
DEFINITION: 

A provision that establishes the minimum qualifications, basic job functions and duties/responsibilities encompassing all positions in the bargaining unit.

RATIONALE:

This provision is necessary to establish and limit the work that employee(s) may be expected to perform.

LEGAL REFERENCES:

ORC 4117.11 (A)(5)

ORC 4117.01 (F)

Case No. 86-ULP-4017 Brookfield Federation of Teachers v. Brookfield Board of Education

Case No. 86-ULP-01-0010 International Association of Firefighters, Local 382 v. City of Lakewood

Case No. 84-UR-08-1770 Lorain Education Association v. Lorain Board of Education.

*(ODOT citation)

*(Youngstown citation)

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

The Employer has no obligation to bargain job descriptions.  (Brookfield Decision). 

The Employer needs flexibility to maintain the educational program and meet changing state requirements in a timely manner.

Job descriptions based upon employees’ perceptions will not accurately reflect the total job function and responsibilities.

UNION ARGUMENTS:

A job description provision is a mandatory subject of bargaining.  (Lakewood and Lorain were subsequent to Brookfield.)

The content of the job description is the basis for establishing the criteria for evaluation.

Mutually agreed upon job descriptions are more accurate and reflective of actual job duties. 

Mutually agreed upon job descriptions ensure duties specific to the position rather than activities of the individual currently in the job.

Job descriptions clearly establish an understanding between the employee and the immediate supervisor as to the work that should be performed.

The minimal JOB DESCRIPTION provision contains the following elements:

1.
A section which identifies:

Job Title

Immediate Supervisor's Title

Pay Range for Job

Length of Work Year

Length of Work Day

Physical Demands of Job

2.
A section which establishes the minimum qualifications for the job.

3.
A section defining the basic job functions.

NOTE:
This section should utilize broad, flexible language which addresses the larger general job functions/concepts/components of the position, not the specific duties.

4.
A section listing the actual job duties/responsibilities of the position which fall within the established qualifications.

NOTE:
Avoid subjective qualifiers.  All duties in a job description should be observable, measurable, achievable and reasonably included in the job.

5.
Contains no reference to supplemental duties.  

NOTE:
Separate job descriptions should be developed for supplemental positions.

6.
Contains no requirements for extraneous duties, responsibilities or obligations.

7.
Contains no responsibilities that could be deemed supervisory.

8.
Does not include the phrase "other duties as assigned."

NOTE:
If the union is unsuccessful in completely eliminating "other duties as assigned," then limit the other duties to "other duties which are reasonably related to the position."

9.

Contains no requirements for duties outside the work day/work week/work year.

10.

Does not compromise any individual constitutional right (i.e. Freedom of Speech).

FOUR CORNERS IMPACT

Evaluation
Subcontracting

Workday
Definition of Bargaining Unit

Work Week
Class Size/Workload

Work Year
Compensation

RIF (ESP-Bumping Procedures)

SAMPLE ESP JOB DESCRIPTION

JOB TITLE:
School Secretary

IMMEDIATE SUPERVISOR:
Principal, _____________School

PAY RANGE:
$_________ to $_________ per hour in accordance with collective bargaining agreement. 

WORK DAY:
______ hours per day (______ hours per week) in accordance with the collective bargaining agreement. 

WORK YEAR:
______ days per year (10 days before classes start to 10 days after classes end) in accordance with the collective bargaining agreement.

MACHINES AND EQUIPMENT INVOLVED:


Typewriter


Word Processor


Duplicating Machine


Computer

BASIC JOB FUNCTION:
Provide secretarial services within school setting.

LIST OF JOB DUTIES/RESPONSIBILITIES:


Typing/word processing


General record keeping


Maintain school inventories


Filing


Process mail


Perform receptionist function


Prepare administrative reports as


directed by supervisors

Operate and maintain office equipment

NOTE:  Perform other duties reasonably related to this job description.

SAMPLE TEACHER JOB DESCRIPTION

JOB TITLE:
____________________Teacher

IMMEDIATE SUPERVISOR:
Principal, _____________School

PAY RANGE:
Depending on training and experience in accordance with the collective bargaining agreement.

WORK DAY:
______ hours per day in accordance with the collective bargaining  agreement.

WORK YEAR:
183 days per year inclusive of ______________ and, in addition one evening open house per year. 

JOB QUALIFICATIONS:
Certification/Licence in    _______________

BASIC JOB FUNCTIONS:
Facilitate Learning


(See attached)
Manage the Classroom


Make Professional Decisions

TEACHER JOB DUTIES/RESPONSIBILITIES

Facilitate Learning

Review and recognize student's level of achievement and provide, as is reasonable within district's resources, instruction and activities appropriate to those levels.

Provide opportunities which encourage thinking and problem-solving skills.

Develop lesson plans.

Present subject matter.

Observe and report suspected need for intervention and draw on abilities of school specialists.

Assess students' progress.

Manage the Classroom
Organize classroom to encourage learning.

Foster discipline.

Monitor learning environment, including classroom conditions, and make adjustments when feasible

Communicate with parents. 

Maintain classroom records.

Make Professional Decisions

Decide what to teach within and across subject areas within the context of available curriculum guides.

Draw on variety of techniques, materials, and resources to accommodate learning styles.

14.
Communicate with special service personnel and call upon them when necessary.

      15.Implement applicable policies, rules, and regulations. 

NOTE:
Perform other duties reasonably related to this job description.

CONSULTING TEACHER PROGRAM XE "CONSULTING TEACHER PROGRAM" 
DEFINITION: 

A provision that sets forth the standards, procedures, goals, and terms and conditions of employment related to developing and operating a formative assistance plan (diagnostic plan implemented in collaboration with a bargaining unit member) to use in implementing the *state-mandated entry-year teacher program (?) or any other peer assistance program.

RATIONALE:

To promote and enhance the professional growth and development of bargaining unit personnel through formative peer assistance, rather than through traditional supervisory methods.

LEGAL REFERENCES:

Ohio Administrative Code 3301-22-02

ORC 4117.01 (F)(1) Definition of Supervisor

OEA POLICY REFERENCES:

OEA position on peer assistance adopted by OEA Executive Committee 6—86 (Policy Attached)

EMPLOYER ARGUMENTS:

The Employer has no obligation under ORC 4117 to bargain over state standards.

The need for fiscal and program accountability requires that the Employer be able to control the implementation of the program, including the use of data for traditional supervisory purposes.

UNION ARGUMENTS:

The implementation of this program impacts wages, hours, terms and conditions of employment of bargaining unit members as provided by ORC 4771.  Therefore, all aspects of development and implementation of this program constitute mandatory subjects of bargaining.

Employee participation is mandated by OAC 3301-22-02(B)(1)(c).

MINIMAL CONSULTING TEACHER PROGRAM

1.
A section defining the terms to be applied to bargaining unit members participating in the program, including consulting teacher, client teacher, and formative assistance.

2.
A section specifying the selection and composition of a committee to develop a program.

NOTE:
It also defines the committee's responsibilities in the selection of consulting teachers as well as the compensation to be paid to committee members for executing   their responsibilities.  Program guidelines should address Union control of committee appointments.

3.
A section specifying the criteria to be used by the selection  committee in selecting consulting teachers, (i.e. years of experience, tenure status, certification/licensing, teaching field, volunteers only, etc.)

4.
A section specifying the responsibilities of consulting teachers in  the execution of their role as formative assistants.

5.
A section specifying restrictions on the participation of the  consulting teacher in the performance evaluation of the client teacher.

NOTE:
The formative assistance plan shall not be developed or utilized as a remediation program.  Materials gathered, observations made, and critiques given shall be subject to the confidentiality provided by an attorney/client   relationship and may not be incorporated or, in any way, be  made part of the evaluation of the client-teacher.  Requires removal from program of any consulting teacher who violates tenants of attorney/client relationship.  Requires one-to-one relationship between consulting teacher and client teacher.

6.
A section dealing with protections for both consulting teacher and client teacher.

NOTE:
A subsection should specify that the consulting teacher's participation in the program shall not be made a subject of their teaching performance evaluation.  A subsection should specify the maximum period a client teacher may be required  to participate.  A subsection should address a save-harmless clause for client teachers if the Employer fails or refuses to certify completion of any entry-year program.  A subsection should address the right of client  teacher to request a change in consulting teacher assigned to them if done within first six weeks of school year.

7.
A section specifying the compensation for additional responsibilities  plus release time for consulting teachers.

NOTE:
The release time should be flexible to allow classroom observation of client teacher, client teacher observation of other teachers, and one-on-one consultation between consulting teacher and client teacher.  The release time for the consulting teacher shall not impinge upon the consulting teacher's planning time.

8. 
A section specifying the continued responsibility of the screening committee in the evaluation of the program, along with the participating bargaining unit members.

NOTE:
This section should outline timelines for program  evaluation and provisions for using said evaluation as basis for negotiated changes in the program that may be deemed necessary.

FOUR CORNERS IMPACT:


Evaluations


Supplementals


Job Descriptions


Personnel Files


Work Day

SAMPLE CONSULTING TEACHER PROGRAM PROVISION

___DEFINITIONS

For purposes of this Contract, the pertinent terms shall be defined as follows:

Consulting Year Teacher - a teacher who will provide formative assistance to a client (entry-year) teacher.

Client Teacher - teacher in the first year of employment under a teaching or educational personnel certificate/license (entry-year) who will be provided formative assistance by a consulting teacher.

C.
Formative Assistance - Assistance which is diagnostic and designed   to yield information that will help teachers identify specific areas for skill enhancement.  Formative assistance consists of collaboration among professionals to provide adequate diagnosis and assistance to support individual professional achievement.

___PROGRAM DEVELOPMENT AND SCREENING COMMITTEE

A committee comprised of three (3) teachers appointed by the Association and one (1) administrator shall meet to develop the Consulting Teacher Program and shall also act as a screening committee to select teachers who will act as consulting teachers.  To be considered, applicants must meet selection criteria, must be volunteers, and must submit a written request for consideration to the screening committee.  Teacher committee members shall be paid at the rate of ________ ( ) dollars an hour for committee work which is performed outside of the work day. 

___SELECTION CRITERIA FOR CONSULTING TEACHERS

___
The applicant must have tenure status and have a minimum of five (5) consecutive years of teaching experience in the district.

___
The applicant must be able to demonstrate above average teaching performance and must be willing to waive, for purposes of this   procedure only, the confidentiality of performance evaluations, in   order for the screening committee to review the applicant's evaluations.  The screening committee shall predetermine the criteria for "above average teaching performance" and shall determine whether an applicant's teaching performance has met that criteria. 

___
The applicant must hold a valid teaching certificate/license and must currently be teaching in the same area of certification as the client teacher.

___
In the event that there are more applicants than consulting teacher positions and the applicants appear to have equal qualifications, the applicant(s) with the most consecutive years of teaching service in  the district shall prevail.

___RESPONSIBILITIES

The consulting teacher, in concert with the client teacher, shall develop a formative assistance plan for the assigned client teacher. Such plan shall focus on skill enhancement.

___RESTRICTIONS

___
The formative assistance plan mutually developed by the consulting teacher and client teacher shall not be developed or utilized as a remediation program.

___
No consulting teacher shall participate in any informal or formal  evaluation of a client teacher, nor make, nor be requested or directed to make, any recommendation regarding the continued employment of a client teacher.

___
All interaction, written or oral, between the consulting teacher and the client teacher shall be regarded with the same confidentiality as  that represented by the attorney/client relationship.  Any violation of this tenet by the consulting teacher shall constitute grounds for immediate removal from the role as consulting teacher.

___
No consulting teacher shall be assigned to more than one client teacher at a time during a school year.

___PROTECTIONS

___
Other than a notation to the effect that a teacher has served as a   consulting teacher, the teacher's activities as a consulting teacher shall not be part of that teacher's evaluation.    

___
No client teacher shall be required to remain in an entry-year program for a period longer than one school year.

___
A client teacher shall be held harmless in the event that the Employer fails or refuses to certify the completion of the program.

___
Not later than six (6) weeks after the initiation of the consulting  teacher program, the client teacher may exercise the option to have a  new consulting teacher assigned.

___COMPENSATION

___
The consulting teacher shall be released from all other classroom  teaching responsibilities for one (1) hour during the normal work  day.  The released time for a consulting teacher shall not exceed twenty-five percent (25%) of that teacher's normal teaching day.  However, this twenty-five percent (25%) requirement shall not prohibit a consulting teacher from being released for at least one (1) hour during the normal work day.

___
In addition, the consulting teacher shall receive a supplemental contract which equals one (1) hour per day at the hourly rate equivalent of the consulting teacher's regular annual teaching salary.

___PROGRAM REVIEW/REVISIONS

___
Consulting teachers and client teachers shall meet with the Program  Development/Screening Committee as a group prior to the end of each  school year to assess and evaluate the program.  Recommendations shall be submitted in the form of a written report to the Union and the Superintendent not later than May 15.

___
Union and Employer Representatives shall meet to discuss the recommendations prior to the next school year.  Any changes in the program must be mutually agreed to and reduced to writing by the parties to this Contract and shall constitute an amendment of the applicable provisions of this Contract.

RESIDENT EDUCATOR PROGRAM XE "RESIDENT EDUCATOR PROGRAM" 
DEFINITION:

The Resident Educator Program for beginning teachers will provide Ohio’s newest educators with coaching, mentoring and guidance that are critical to improving their skills and knowledge and student achievement. The Resident Educator License will be issued beginning in 2011. 

RATIONALE:
In order for employers to attract, hire and maintain highly qualified new teachers and/or other professional employees required to obtain their licenses and who are serious about choosing education as a profession, the establishment and implementation of a Resident Educator Program is required by law.  The Resident Educator Program should outline the expectations for lead teachers who are mentors and it should be clear on training and meeting requirements.

LEGAL REFERENCES:

O.R.C. 3319.11

Continuing service status 

Limited contract

Notice of intent not to re-employ
O.R.C. 3319.111

Evaluating Teachers on Limited Contracts

O.R.C. 3319.22

Standards and requirements for educator licenses; local professional development committees
O.R.C. 3319.223

Ohio Teacher Residency Program
O.R.C. 3319.61

Duties of Educator Standards Board

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

The employer reserves its managerial right to establish the Resident Educator Program.  Therefore, a committee of teachers and administrators is not necessary.
The cost incurred for a Resident Educator Program is prohibitive especially in the current economic climate.  
UNION ARGUMENTS:

Since a Resident Educator Program is required by law, the most effective means by which to provide a formal program of support is via a committee that consists primarily of a majority of classroom teachers.
The Resident Educator Program requires administrators to successfully complete a Resident Educator Program.

The Resident Educator Program is a mandatory subject of bargaining since it impacts wages, hours, terms and other conditions of employment.
The minimal Resident Educator Program provision contains the following elements:

MINIMAL STANDARDS

PURPOSE AND DEFINITIONS
1.
A section that states the purpose for the Resident Educator Program.  It is important to include a statement that this program shall not replace the parties’ negotiated evaluation system.

2.
A section that provides definitions for:

Resident Educator Program

Resident Educator

Mentor
Formative Assessment

RESIDENT EDUCATOR PROGRAM COMMITTEE

3.
A section that establishes a Resident Educator Program Committee 

4.
A section that establishes the composition of the committee and the terms of office for association committee members

5.
A section that provides that committee members shall be trained mentors.

6.
A section that provides that there shall be a Resident Educator Program Chairperson and a selection process for the chair.

7.
A section that establishes that committee members attend Resident Educator Program committee meetings.

8.
A section requiring release time and compensation for committee members to attend all committee meetings, attend any and all related meetings and to perform all necessary work.

9.
A sections that provides that the resident educator committee shall select the teachers who will be the mentor teachers.

TEACHER MENTORS

10.
A section that provides that the mentor application form be made available to all bargaining unit members.

11.
A section that sets forth specific qualifications for teacher mentors.

12.
A section that provides that the assignment of a resident educator to his/her mentor be based that they are licensed/certified in the same subject area and in the same grade level.  

NOTE:
If the above assignment cannot be made, the committee shall assign a mentor who is closest to the resident educator’s subject area in which he/she is licensed/certified and assigned to the grade level closest to that of the resident educator.

13.
A section that requires the employer shall provide adequate orientation program for mentors.

14.
A section that requires all mentors are trained by the state in accordance with the Ohio Department of Education.

15.
A section which provides that mentors shall be given adequate time on a regular basis to meet with his/her assigned resident educator to consult with and assist the resident educator during the regular instructional day.

16.
A section that provides the specific duties and responsibilities of the mentor.

17.
A section that requires release time for mentor to carry out duties and responsibilities.

18.
A section that provides that any or all materials jointly developed by resident educator/mentor shall not be developed or utilized as a remediation program.

19.
A section requiring that the resident educator shall be provided release time.

20.
A section that provides for coverage for the mentor teacher as a result of exceptional circumstances.  The determination for alternate methods of coverage shall be mutually agreed upon by the principal and the mentor teacher.

21.
A section requiring that each mentor shall receive a stipend for each resident educator.

22.
A section requiring the district shall pay all mandatory training fees. 
RESIDENT EDUCATOR

23.
A section specifying what the district shall provide to resident educator in terms of requirements.
NOTE:
This section may change when the requirements and documents are provided by ODE.
NOTE:
The resident educator is not required to complete an IPDP or to utilize the LPDC.

PROTECTIONS 

24.
Provide sections that afford specific protections for the resident educator especially as it relates to the resident educator’s regular evaluation and their experiences in the Resident Educator Program.  

25.
A section that states: Under no circumstances shall the mentor teacher participate in the evaluation of the resident educator.

26.
A section that states that the mentor teacher and the resident educator’s professional relationship shall be regarded as highly confidential and shall be regarded in the same manner as attorney/client privilege.

RESIDENT EDUCATOR PROGRAM REVIEW AND REVISIONS

27.
A section that requires committee members, mentors and resident educators time to meet as a group prior to the end of each school year to assess, evaluate program and make written recommendations.

28.
A section that provides the Association/Employer representatives to meet to discuss the recommendations prior to the next school year.

29.
A section that provides ample time for all mentors to meet for program evaluation purposes.

RECORDS AND FUNDING

30.
A section that specifies that the committee determine the location, retention and maintenance of records
31.
The Resident Educator Program will be a program administered and funded by the school district.

FOUR CORNERS IMPACT:

Professional Development

Salary

Assignment of Mentors

Vacancies/Transfers

Work Day/Work Year

Tuition Reimbursement

Evaluation (Mentors and Resident Educators)

Supplemental(s)
SAMPLE LANGUAGE RESIDENT EDUCATOR LICENSE PROVISION

_____ Purpose
The Resident Educator Program for beginning teachers will provide Ohio’s newest educators with coaching, mentoring and guidance that are critical to improving their skills and knowledge and student achievement. The Resident Educator License will be issued beginning in 2011.  The Resident Educator Program will be a Program administered and funded by ________________________ School District.

_____
Definitions
A.
Resident Educator Program
The four-year program created by statute designed to provide newly licensed Ohio educators quality mentoring and guidance.  Successful completion of the residency program is required to advance to a five-year professional educator license.

B.
Mentor

A mentor is a teacher trained and assigned to provide professional support to a resident educator following the guidelines and protocols of the Resident Educator Program.

C.
Resident Educator
A resident educator is a teacher employed under a resident educator license.

D.
Formative Assessment
Formative assessment - is diagnostic and designed to yield information that will help teachers identify specific areas for skill enhancement.  Formative assessment consists of collaboration among professionals to provide adequate feedback and assistance to support the growth of individual professional achievement.

_____
Committee
A.
Responsibilities
Collaborate in the administration of the program, selection and assignment of mentors;

Provide for the training of mentors and resident educators;

Review the program’s effectiveness;

Address/solve, mentor/resident educator concerns, issues, problems, and

Comply with ODE and statutory requirements.

B.
Committee Makeup
This committee will include three (3) ________________ association members who are practicing teachers and representative of elementary, middle school and high school educators appointed by the association and two (2) administrators who are appointed by the superintendent.

Committee members shall be trained mentors whose term of office shall not exceed three (3) years.  Terms shall be staggered.  The number of terms a committee member may serve shall not be more than two (2) consecutively.

The committee chairperson shall be the person who ___________________ (elected by group, most senior, appointed by committee, etc.)

All members shall attend all Resident Educator Committee meetings.

Committee members shall be provided release time three (3) times per school year to attend committee meetings; said release time shall be separate from any other release time covered under this agreement.

The committee shall select the teachers who will act as mentor teachers.

Application forms for mentor teacher positions will be made available to all bargaining unit members.

_____
Mentors
A.
Qualifications
The mentor teacher must have continuing contract status and have a minimum of ______ consecutive years of teaching experience in the district.

The mentor teacher must be trained to act as a mentor through the Ohio Department of Education Instructional Mentoring Program.

The mentor teacher must hold a valid teaching certificate/license and may be assigned to resident educators with the same area of certification/license.

The mentor must have demonstrated the ability to work cooperatively and effectively with the professional staff members and have extensive knowledge of a variety of classroom management and instructional techniques.

B.
Selections
Selections shall be made by the Resident Educator Committee.  A mentor teacher shall be assigned to a resident educator with certification/licensure in the same grade level or subject area.  Should no mentor be available in the area of certification/licensure, the committee may assign a mentor from in the grade level or subject area most closely related to that of the resident educator.

C.
Training
Mentor teachers shall be provided with the following:

An orientation to mentoring responsibilities;

State required mentor training;

Opportunities to consult with and otherwise assist the assigned resident educator teacher on a regular basis, with adequate time within the instructional day allocated for such consultation and assistance.

D.
Responsibilities
The mentor teacher shall carry out the Resident Educator Program in conjunction with the resident educator as developed by ODE.

Consult with and otherwise assist the assigned resident educator teacher on a regular basis within the instructional day.

The mentor will use the Resident Educator Program formative assessment tools (collaborative log, Ohio Standards for the Teaching Profession reflection tool, goal-setting agreement), and protocols to support the resident educator.

The mentor will attend regional mentor network meetings.

The mentor does not have a formal evaluative role.  The mentor’s role is to support the growth of the resident educator as an instructional mentor through formative assessment tools.

E.
Release Time
Each mentor teacher shall be granted release time for direct mentoring activities.  Release time shall be separate from any other release time covered under this agreement and shall be coordinated by the superintendent.

Each mentor teacher shall be granted release time to attend committee meetings, necessary training and to perform the required committee work.

_____
Restrictions
Any or all materials jointly developed by resident educator/mentor shall not be developed or utilized as a remediation program.

_____
Compensation
Release time shall be provided to the mentor teacher and/or resident educator as mutually agreed upon with the building principal.  The maximum number of resident educators a mentor teacher may have is __________ per year.

Coverage needs brought on by exceptional circumstances will be provided by alternate methods to be determined jointly by the building principal and mentor teacher.

In addition to the mutually agreed upon released time, each mentor teacher shall receive a stipend of $_________ for each resident educator.  The stipend is to be paid in June of that school year.

The district will pay all training fees required for mentors to receive the mandatory ODE state mentor training.

The mentor teacher will complete the form found as Appendix _______.  This form will be turned in to the Treasurer’s office by the teachers last working day for the contract year that the bargaining unit member was assigned the position of mentor teacher. 
NOTE: 
You will need to develop a mentor teacher form if you do not have a generic one in your contract.
_____
Resident Educator  

NOTE: 
This section may change when the requirements and documents are produced by ODE.
Each resident educator shall be given an initial orientation on the following matters:

The pupils and community to be served;

School policies, procedures, and routines;

Courses of study, competency-based education programs, and responsibilities for lesson plans;

The layout of the facilities of the assigned school building(s);

The nature of the Resident Educator Program which will be provided; and

Additional information a resident educator may need to be adequately prepared for a specific assignment.

Each resident educator shall be provided with the following:

Assistance in acquiring knowledge of the school curriculum, responsibilities for implementing that curriculum, and the instructional resources available for such implementation;

Assistance with the management tasks identified as especially difficult for beginning teachers;

Assistance in the improvement of instructional skills and classroom management; and

The opportunity to consult/observe other teachers both within and outside of the district.

The resident educator shall be provided release time not to exceed two (2) days per year for the purpose of observing classes, meetings with his/her mentor, attending recommended workshops, assessment preparation, etc.  The days may be used in quarter (1/4) day increments and shall be coordinated by the building principal/immediate supervisor.

The resident educator is not required to complete an IPDP or to utilize the LPDC process.

An effort will be made by the administration to assign an equitable workload/schedule to a resident educator.

_____
Protections
Other than a notation to the effect that a teacher served as a Mentor teacher, the teacher's activities as a Mentor teacher shall not be part of that resident educator’s evaluation.

No resident educator shall be required to remain in a Resident Educator Program after advancing to a professional educator license.

In the event that the district does not comply with the Resident Educator Program the bargaining unit member who is participating in the program shall not be disciplined and/or adversely affected due to the action(s) and/or inaction(s) of the District.

Mentor teachers shall not participate in the evaluation of any resident educator.

Mentor teacher shall not be requested or directed to make any recommendation regarding the continued employment of the teacher.

No mentor teacher shall be requested or directed to divulge information from the written documentation, or confidential mentor/resident educator discussions.

All interaction, written or oral, between the mentor teacher and the resident educator shall be regarded with the same confidentiality as that represented by the attorney/client relationship.  Any violation of this tenet by the mentor shall constitute grounds for immediate removal from his/her role as mentor teacher.

At any time, either the mentor teacher or the resident educator may exercise the option to have a new mentor assigned.  The mentor and the resident educator must operate in a trusting and comfortable relationship; therefore, no specifics shall be given as to the exercise of the option and no prejudice or evaluation is to be given such change.

All members of the committee, mentor teachers, and resident educators shall keep confidential all discussions, actions, materials and other information to the extent permitted by law.

Mentor teachers shall communicate directly with the resident educators and shall not discuss/report the performance and progress of the resident educator with any administrator, assessor, or other teacher.

No mentor teacher shall participate in any informal or formal evaluation of a resident educator, nor make, nor be requested or directed to make any recommendation regarding the continued employment of a resident educator.

The regular evaluation of the mentor teacher shall not be affected in any aspect by the Resident Educator Program or its demands.

Resident educators shall be provided all due process provisions allowed by the master agreement and ORC.

Resident educators will be placed on the on the appropriate step and column of the negotiated salary schedule.

NOTE: 
This program shall not replace the negotiated employee evaluation system.

_____
Program Review/Revisions
Committee - Mentor teachers and resident educators may meet as a group with the Resident Educator Committee prior to the end of each school year to assess and evaluate the program. Recommendations may be submitted in the form of a written report to the association and the superintendent not later than ________________.

Association/Board - Association and board representatives may meet to discuss the recommendations prior to the next school year.

Mentor teachers - In addition to meeting for program evaluation purposes, mentor teachers may meet on a periodic basis for coordination purposes.

_____
Records

The committee shall determine to what extent to keep and retain records of its meetings, decisions, actions and recommendations to the extent permitted by law.

LOCAL PROFESSIONAL DEVELOPMENT COMMITTEE (LPDC) XE "LOCAL PROFESSIONAL DEVELOPMENT COMMITTEE (LPDC)" 
DEFINITION:

A provision that identifies the key components of SB 230 and 1998 Teacher Education and Licensure Standards related to the establishment and operation of Local Professional Development Committees (LPDCs) and this guide sets forth the rights of educators involved in various roles and responsibilities when meeting their professional development obligation.

RATIONALE:

It is a statutory requirement that every school district must establish at least one LPDC to oversee and review professional development plans for coursework, continuing education units (CEU’s) and/or other equivalent activities for the purpose of license renewal.

LEGAL REFERENCES:

ORC 3319.22 Educator licenses; Professional Development Committees (SB 230)(HB 477); 

NOTE:  As of 5/22/98 HB 477 is in HB 770 corrections to budget bill.

OAC Ch 3301-24 Educator licenses; entry year provision;

R.C. 149.43 Defines public record;

RC 122.22 Open Meetings Act;

ORC 4117.11 (A)(1)&(A)(2) Employer Unfair Labor Practice;

In re Youngstown City School Dist. Bd. Of Ed. – SERB 95-010 (6-30-95) – SERB’s three-prong balancing test for mandatory subjects of bargaining;

ORC 3397.01, 3307.012 Teacher defined

ORC 4753.12 Scope of licensing school speech-languages pathologists and audiologists.

NOTE:  Under the 1998 Standards, physical therapists, school social workers, audiologist, speech-language pathologist, school nurses, and occupational therapists are required to maintain licensure through their respective professional Boards in that area.  In order to renew Department of Education licenses, these educators must maintain their other board license, by doing so, they meet all Department of Education renewal requirements and therefore do not need to work through the LPDC.

OEA POLICY REFERENCES:

The Ohio Education Association believes that at least one LPDC should be established to serve in each school district.

We believe that local professional development programs should assure that certificated/licensed education employees have a decisive voice at every stage of planning, implementation and evaluation of professional development plans.  All active certificated/licensed education employees should have access to such programs.

We further believe the LPDC must meet the certification/licensure requirements specified by statute, but we also encourage local associations to negotiate locally appropriate specific implementation procedures and policies with their governing boards.  

EMPLOYER ARGUMENTS:

The employer has the right to determine the composition and function of the LPDC.  

Why should we reinvent the wheel?  The employer has the right to implement pilot programs and/or canned programs in order to save time and money.

The employer has the  right to establish consortium and pilots already developed.

The employer has the managerial right to determine how LPDCs operate including structure, time and place of meetings.  

NOTE:  The employer will not argue that there cannot be LPDCs rather they will argue that they have the right to determine related matters such as how the LPDC operates when and where the LPDCs meet, etc.

Since employers will compensate the committee members for work performed, it has the right to determine when and where the LPDCs meet.

LPDC’s are unfunded mandates. Therefore, there are no funds for compensation/release time.  

UNION ARGUMENTS:

If the collective bargaining agreement does not specify a different structure for the committees, the law provides that the school district shall determine the structure, including the number of committee members, number of committees, the length of terms, the manner of billing vacancies and the scope of the committee, etc.  Therefore, as the exclusive representative these issues are mandatory subjects of bargaining and therefore must be bargained.  By law the Exclusive Representative/Association has the right to select teacher committee members.

How an LPDC operates including when and where they meet should be determined by the committee members of the LPDC a majority of which are practicing classroom teachers.  How the committee will carry out its duties should be outlined in the committee’s Plan of Operation.

The automatic implementation of pilot programs, canned programs or collaboratives do not address the unique needs of individual local associations.  The whole design of LPDC standards is to have a local fashion their unique needs.

A collaborative may be appropriate in certain instances.  Two necessary factors for a good collaborative are 1) it is designed to provide support for LPDCs and 2) each local maintains its autonomy.

There are professional development block grants that can be used for compensation, release time, training and other activities.  There are also state and federal professional development resources available to fund the establishment and function of LPDCs.

The minimal LOCAL PROFESSIONAL DEVELOPMENT COMMITTEE (LPDC) provision contains the following elements:

1.
A section that establishes the statutory purpose and authority of the LPDC.

2.
A section that establishes that the LPDC shall consist of a majority of practicing classroom teachers selected by the association and the minimum number of committee members.

NOTE:  
HB 477 amends ORC 3319.22 (C)(4) which states in part:

“Whenever an administrator’s coursework plan is being discussed or voted upon, the local professional development committee shall, at the request of one of its administrative members, cause a majority of the committee to consist of administrative members by reducing the number of teacher members voting on the plan.”

NOTE:  
The selection process should not be a subject for bargaining.  Since it is the association’s decision regarding its method of selection of LPDC teacher members, the selection process should be addressed in the association’s constitution and by-laws.  When applying HB 477 …to cause a majority of the committee to consist of administrative members by reducing the number of teacher members voting… this practice should also be addressed in the teacher’s constitution and by-laws as to which teachers will not be voting on an administrator’s coursework plan.

3.
A section that establishes the number of committees and the scope of each committee(s), e.g. building, grade, district, type of age and/or type of grade for which educator licenses are designated.

NOTE:  
The structure of the committee, including number of committee members, scope, and other factors of the LPDC shall be based on the needs of the district.  These issues should be decided in collaboration with the educators in the school district.

4.
A section that establishes that the LPDC shall determine the frequency of committee meetings, the location and time of the meetings.

5.
A section that establishes that the association has the right to remove teacher members and designate replacement members in the case of vacancies among teacher members.

NOTE:  
The law is silent on the removal of a LPDC member.  We believe the association has the inherent right.  Bargaining language and/or addressing the issue relative to removal is one way of getting the employer to recognize that locals have the right to remove teacher members.

Understand that failure to obtain a provision at the bargaining table regarding removal leaves you at risk for potential grievances that may go to arbitration.  Remember that “what you failed to obtain at the bargaining table you cannot expect to gain through arbitration.” 

Except as otherwise established here, a section that establishes that the LPDC shall develop its Plan of Operation in collaboration with the educators in the school district.

NOTE:  
While the plan of operation contains several critical components, the decision making process is one of the most important.  LRC's should counsel LPDC members to make sure decisions are made by a simple majority.  Employers may try to increase the majority required or to suggest decisions be made only by consensus.  

6.
A section providing for release time and/or a stipend for teacher members who serve on the LPDC(s). 

7.
A section providing for on-going training in the area of professional development and licensure for LPDC members.

8.
A section providing for adequate and secure space for all files and related records.  Ideally LPDC files should be kept separate from personnel files.  The employer should not have greater access to LPDC files than employees.

9.
A section that establishes a term of office long enough for a committee member to become acclimated and to carry out the duties and responsibilities of the office OR a section that establishes the right of the association to set the teacher member terms.

10.
A section that establishes staggered terms for committee members after the initial establishment of the LPDC.

11.
A section that provides for protection against any negative or adverse impact upon a bargaining unit member for any action taken in relation to the LPDC process.

12.
A section that establishes in general terms that the LPDC shall determine its own local appeals procedure.

NOTE:  
The BAC recommends that you should not bargain the LPDCs appeal process in the collective bargaining agreement.  However, it might be more appropriately placed in the committee’s Plan of Operation.

The local appeals process should not be subject to the negotiated grievance/arbitration procedure.

Finally, upon the completion of this LPDC Guide, the Department of Education has yet to develop a state-level appeals process.

FOUR CORNERS IMPACT:

Employee Evaluation

Class Size/Workload

Compensation/Salary

Compensatory Time

Grievance Procedure

Professional Leave

Personnel Files

Negotiations Procedure

Renewal and Non-Renewal Procedures

Work Facilities

Union Rights

SAMPLE LPDC PROVISION

_____PURPOSE AND AUTHORITY
_____The purpose of the LPDC is limited to the review and approval of individual professional development plans and professional development activities for recertification and licensure as specified by ORC 3319.22 and OAC 3301-24.  

_____The LPDC shall have no authority or affect to revise, delete, add to or modify any article or section of this negotiated agreement.  Actions of the LPDC are not to be contrary to the negotiated agreement or law. 

_____The Association shall be held harmless in any suit, claim or administrative proceeding arising out of or connected to actions taken by the LPDC.

_____SELECTION OF COMMITTEE MEMBERS

_____
The LPDC shall be comprised of a majority of practicing classroom teachers.


_____
The committee shall be comprised of _____ members as follows:

_____
(number) Teachers

_____
(number) Administrators


and/or


One other district employee appointed by the Superintendent


_____COMMITTEE STRUCTURE


_____ There shall be _____(number) of LPDC(s).


_____ The scope of the LPDC(s) shall be _______________________.



(building, district, type, grade-level, or other scope)

_____LPDC PROCEDURES

_____ The LPDC shall determine the time, location and number of committee meetings.

_____ In the event of an in-term vacancy or removal, the teacher member shall be replaced by the association.

_____The LPDC shall work with other educators to establish its Plan of                                         Operation.

_____TRAINING AND COMPENSATION

_____ The LPDC member shall be provided with on-going training as determined by the committee.

_____ LPDC members shall be compensated $________ (dollar amount) flat rate in order to perform his/her LPDC duties.

AND/OR

_____ The LPDC member shall be provided release time for any and all work pertaining to LPDC duties.

NOTE:  
Since release time potentially creates an additional workload for the committee member, consider bargaining the most preferential option for your members.  For example, one option might be to bargain a combination of release time and compensation.

_____FACILITY, EQUIPMENT AND SUPPORT SERVICES
_____ The LPDC shall be provided with adequate and secure space for the safe and secure storage of records, files, IPDPs and any other work requiring storage and/or file space.

_____ The LPDC shall be provided with secretarial support and any other support services necessary.

_____TERMS OF OFFICE

_____ The term of office for the LPDC member shall be ________(number) years.

OR

_____ The association shall determine the length of the term of office for the teacher members of the LPDC.

_____ With the exception of the initial startup of the LPDC, the length of terms shall vary to allow for staggered terms.  The members shall serve _______(number) staggered terms.

_____EMPLOYEE PROTECTION

_____ Under no circumstances is the involvement in the activities of the LPDC process to be used for employment decisions by the Board.

_____ Nothing in the LPDC process shall have an adverse impact on the educator’s performance evaluation as established in the collective bargaining agreement.

_____ LPDC APPEALS PROCEDURE 


_____ The LPDC shall determine its own appeals procedure.

_____ The LPDC appeals procedure is not subject to the grievance/arbitration procedure outlined in the collective bargaining agreement.

_____ The LPDC’s decision is appealable to the state level (if a state-level process is developed) for those individuals who have been adversely impacted or disagree with the decision of the LPDC.

NOTE:  
Issues for appeal are limited to procedural matters in the LPDC appeals process.

LPDC STRATEGY AND RATIONALE

Senate Bill 230 passed in 1996 authorizing the establishment of Local Professional Development Committees (LPDCs).  The primary purpose of LPDCs is to review and approve Individual Professional Development Plan (IPDPs) for those school employees who require licensure renewal.  Consider bargaining the more critical issues.  For example, release time should be bargained in order to allow for LPDC members to attend training, acquire necessary skills, and receive compensation for the tremendous amount of work that is anticipated and for work performed during the summer.  Collective bargaining agreements should also address rates of pay for these activities, on-going training opportunities and time to perform the necessary tasks required of association LPDC members.

However, the Bargaining Advisory Committee would like to  emphasize one point.  Do not view traditional bargaining as the only method to address and/or resolve all of the issues that may arise as a result of the establishment of LPDCs.  Interest-based or win-win bargaining in most instances provide for a less tense and more cooperative forum.  The parties tend to focus on mutual interest in improving education reform.  Effective labor-management committees or similar committees are another mechanism that may be utilized to address these issues.  

Trust agreements are yet another approach.  They are separate from the collective bargaining agreements and are more flexible than standard contract provisions. They are also used around programs or strategies that a union and employer want to “audition” before making said programs and strategies permanent.

In the State of Ohio these are still (overall) considered non-traditional approaches but more staff are utilizing them in an effort to resolve problems and address the concerns of school employees.  We need to go beyond the standard expectations relative to the role of bargaining, the role of local associations and the scope of collective bargaining agreements.

The LPDC should make its own decisions regarding how it will accomplish its statutory purpose.  Contract language should not unduly restrict the operation of the LPDC and the committee should be able to resolve issues so long as its resolution does not conflict with the collective bargaining agreement.

Avoid bargaining every eventuality regarding the selection, operation and decision making method of the LPDC.  While the Bargaining Advisory Committee has provided sample language on these topics, this language should be used only in those local associations where it may be necessary to include such details.  Contract language should provide the LPDC with the flexibility it will need in order to operate successfully and fulfill its purpose under the law.

All members on the LPDC should be of the mindset of working in a collaborative manner.  Remember the law has given school employees the opportunity to take charge of their own professional development.  The school district happens to be one of the public entities through which these committees will operate.

Do not bargain language that allows for the employee’s contractual evaluation to be connected with or related to the employee’s IPDP.  The IPDP and the contractual evaluation are separate entities and serve two distinct purposes.  Under the licensure standards IPDPs were never intended to have any impact on the employee’s contractual evaluation.  While the IPDP may be reflective of a school district’s Continuous Improvement Plan, or the needs of the district, if an employee is unable to show how the IPDP meets those needs, he/she should not be adversely impacted.  The employee’s IPDP should not be used as an evaluative tool.

NOTE:  
Educators should be advised to be careful how they phrase goals on their IPDPs.  The goals should be stated as learning goals NOT performance goals.  The law states in part that the IPDP should reflect the needs of the educator, the students, the school and the     school districts.  Some employers may attempt to use the employee contractual evaluation as a mechanism to reflect deficiencies if the employee fails to show how the IPDP met the needs of the school district.  Keep in mind that the IPDP may reflect one need at a time not necessarily all three in every year.
A basis for determining what the scope and structure of the committee should be and whether or not additional committees will be necessary is to consider the following criteria and others that may not be listed.

-size of the school district  e.g., large urban, small rural


-size of the teaching staff


-needs of the district, students, staff, etc.


-number of staff in building/district up for renewal

-type of relationship that exists between the parties, trusting and collaborative or adversarial and administrative/union control creates barriers.

Plan of Operation:  As defined in the Department of Education’s “A Resource Guide for Establishing Local Professional Development Committees,” the LPDC’s “Plan of Operation” governs the way the LPDC will operate and lays out “…the purpose, guiding principles and processes through which the LPDC carries out its function of determining whether the coursework and/or other equivalent professional development activities proposed by the educators for certificates/license renewal meet the requirements of the Licensure Standards.”  

The Plan of Operation should be developed in collaboration with the educators in the district.  Some employers are obtaining the Plan of Operation from County Boards of Education; ‘ownership’ for educators in local associations is the operative word.  Except as otherwise herein suggested, details relative to the LPDC’s function, purpose and objective should be addressed in the “Plan of Operation” and not in collective bargaining agreements.

7.
Some school districts will attempt to dictate what forms should be used, what specific information should be included on the forms and the number of forms required.

For example:  There may be a form entitled the “Individual Professional Development Plan Selection of Professional Goals” form.  The educator is required to select a certain number of pre-determined goals.  The educator’s IPDP must include goals taken from the selected areas and the goals sheet must be submitted annually.  Some examples of goals listed on the form are:

To utilize technology as an effective communication tool.

To apply assessment data to instruction.

To increase proficiency test scores.

To enhance community-schools relations.

The LPDC should determine what forms will be required for tracking information and/or other record keeping purposes NOT the school district or some other entity.  These types of “performance” goals may be used in an evaluative manner as described in number 4.  Form follows functions.  LRCs should advise teacher LPDC members that forms should be developed based on what the LPDC needs to accomplish its goal.

Note:  The intent of the goals form should be to provide the educator with a framework for developing his/her IPDP so that it is a well-developed plan. It should be designed to help the educator and not designed to evaluate the educator’s performance.  LRCs should counsel LPDC members regarding the difference between learning goals and performance goals.

While bargaining per meeting and/or per hour stipends, may be optimal language, Boards may object to this approach.  If they do, as a “fall back” position, consider negotiating a flat rate. 

 A per hour/per meeting stipend leaves the employer, specifically treasurers, with the forethought that associations will attempt to “run up the tab” since a per hour or per meeting rate does not tell treasurers exactly what costs will be incurred.

2.
Be sure that the flat rate is high enough to compensate for the work required by the initial establishment of the LPDC.  

NOTE:  
Since release time potentially creates an additional workload for the committee member, consider bargaining the most preferential option for your members.  For example, one option might be to bargain a combination of release time and compensation.

Avoid bargaining LPDC work as a supplemental contract since supplementals are normally non-renewed every year. 

NOTE:  
According to STRS rules stipends must be included in the calculation of the employee’s final average salary.

Permanent Certificates are not subject to the requirements of Licensure.  Avoid bargaining any language that requires educators who hold permanent certificates to submit IPDPs to LPDCs.  Some employers may use the requirements to use Continuous Improvement Plans to expand the requirements of doing an IPDP for all educators.  

The new 1998 Standards only require that those educators who wish to fulfill the license renewal requirements must do an IPDP.  This does not include educators renewing certificates for their final time under the 1987 standards or educators with permanent certificates since permanent certificates do not require renewal or conversion to licensure.  Any such requirement at the local level would be a condition of employment rather than a condition of maintaining certification or licensure.

11.
While districts may enter into collaboratives, keep in mind one important rule-of-thumb, the LPDCs involved in collaboratives should not lose their autonomy when they join with other districts or other public entities.  If the decision making is being made by the LPDC at the county level, then the local educators have given up their power and duties to some other governing body and the decisions made may not be in the best interest of the local’s educators.

12.
Avoid bargaining the specifics regarding the local appeals process.  The LPDC shall establish the local appeals process.  At this point in time, there is no state-level appeals process.

In the past, school districts have already received LPDC Block Grants money.  This money is to be used for “locally developed teacher training and professional development” and for the establishment of Local Professional Development Committees.  There are also additional funding sources districts may choose to utilize e.g., federal funds via Title programs.

It appears that the language under the Open Records Law [see RC 149.011 and 149.43] suggests that the records of the LPDC are open public records.  As stated in the sample language section, even if they are considered public records, the employer should not have greater access to these records than its employees.

APPEALS PROCEDURE FOR LPDC PLAN OF OPERATION


LPDC APPEALS PROCESS


POINTS TO CONSIDER AND/OR TALKING POINTS FOR LRCs WHEN DISCUSSINT THE APPEALS PROCESS WITH GROUPS ADDRESSING FORMATION OF THE COMMITTEE/ISSUES.



The following procedure shall constitute the LPDC’s Appeals Process for those educators who disagree with the LPDC’s decision relative to the disapproval of the educator’s IPDP and/or the LPDC’s dissatisfaction of the educator’s completed work.


PURPOSE



The purpose of this procedure is to allow for the educator to meet with the LPDC in order to discuss and provide written reasons why the educator disagrees with the decision of the LPDC.


TIMELIMITS



Should the LPDC deem the educator’s IPDP and/or completed work unacceptable, within _____(number) of days (work or calendar) of submission of the educator’s IPDP and/or work , the LPDC shall provide the educator with written notification.



The LPDC shall also provide reasons why it disapproved the educator’s IPDP and/or completed work in order to help the educator give an understanding of the LPDC’s reasons for disapproval.


(Step I Reconsideration)



Within ______(number) of days after the completion of the first meeting with the educator and the LPDC, the LPDC shall inform the educator whether or not it will approve or disapprove the IPDP and/or completed work.


(Step II Third Party Review Process)



If after the reconsideration step and the educator receives the LPDC’s 2nd notification regarding disapproval regarding his/her IPDP and/or completed work then the LPDC may within ____(number) days request the assistance of a third party neutral/or a formal panel.  This panel shall consist of one licensed educator selected by the LPDC; one licensed educator selected by the educator impacted by the LPDC’s decision and one licensed educator mutually agreed upon by the two (2) selected.  These three (3) individuals function as a panel to review the LPDC’s decision and shall determine to uphold or overturn the decision.



The determination of the panel shall be made within ____(number) of days upon completion of the third party review process.



Third party review process shall provide an opportunity for the LPDC and the educator to submit documents and make necessary arguments/rebut arguments in support of their respective positions in the form of an _______(informal)/formal hearing.  The panel shall force the hearing process and may also have the authority to mediate during the hearing.



If after the completion of the third party review process the educator disagrees with the LPDC’s decision, the educator may appeal the LPDC’s decision to the Ohio Department of Education’s appeals process within _______(number) days.

NOTE:
The educator shall be provided the opportunity to make necessary changes mid-term to the IPDP in an effort to improve the IPDP in areas of the identified (by LPDC) deficiencies.  Such mid-term changes shall be made in a timely manner or mutually agreed to by the educator and the LPDC.



This local appeals process is not subject to the grievance arbitration procedure outlined in the collective bargaining agreements.

Consider the following points when counseling teacher LPDC members about the local appeals process: 

( This entire local appeals process should be included in the LPDC’s Plan of Operation and is designed to be used as a resource tool.

( A section that limits the appeals procedure should be limited and initiated to only by the adversely affected educator.

( The local appeals process should include informal and formal steps.

(
It should provide for a professionally knowledgeable neutral panel at the formal level.

( The LPDC should be charged with the responsibility of developing timelines and procedures for implementing and completing their local appeals procedures.

NOTE:  
LRC’s should advise its teacher LPDC members to allow enough time for the appeals process to complete prior to the expiration of the certificate or license.

( It should be clear that the local appeals procedure is separate from the grievance/arbitration procedure.

( The Association should be held harmless for the results of the LPDC procedures.

NOTE:
The LPDC’s appeals process should not be included in the collective bargaining agreement but rather placed in the LPDC’s Plan of Operation.

SECTION 4
WORKING CONDITIONS

WORK YEAR XE "WORK YEAR" 
DEFINITION: 

A provision that defines the employee’s annual work period.

RATIONALE:

Many Contract provisions are contingent upon the length of the work year.  The work year may vary for different classifications of employees within the bargaining unit.  Contractually defining the work year provides uniformity in contract application.

LEGAL REFERENCES:

ORC 3313.48

ORC 4117.08(A)

ORC 4117.08 (C) (1) (4) (8)

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

Determining the work year is a management right.

It is essential that Management has the flexibility to determine and adjust the number of days in a work year.

UNION ARGUMENTS:

This provision is a mandatory subject of bargaining.

Employees are entitled to know how many days/hours they are expected to work for a given annual salary/wage.

The minimal WORK YEAR provision shall contain the following elements:

1.
A section stating the number of work days constituting a work year.

NOTE:
For 12-month employees, the work year should include all paid holidays.  For other employees, holidays will be in addition to the contractual number of work days.  

The work year may vary for different classifications of    employees within the bargaining unit.

2.
A section specifying the days in the work year which are designated  for non-routine activities that employees are required to work (e.g. parent-teacher conference days, in-service days, bus evacuation training day, etc.).

OPTIMAL STANDARDS:

A section stating a specific beginning and ending date for the work year.

FOUR CORNERS IMPACT: 


Work Week


School Calendar


Overtime


Holiday 


Job Descriptions

SAMPLE WORK YEAR PROVISION

____WORK YEAR 

____
The 200___ - 200___ work year shall begin on the _____ day of__________.

     (month)

NOTE:
Define beginning and ending date for each year of the contract.  

____
The work year shall be defined as ________( ) work days/hours.

____
The work year shall include _____( ) day(s) for ___________,  _____( ) day(s) for ___________, and _____ ( ) day(s) for ________________.

WORK DAY XE "WORK DAY" 
DEFINITION: 

A provision that defines the number of hours in an employee’s regular work day and the scheduling of those hours.

RATIONALE:

Employees are entitled to know the hours per day they are required to work and how those hours are scheduled.

LEGAL REFERENCES:

ORC 4117.08 (A)

ORC 4117.08 (C) (8)

ORC 4117.10 (A)

OAC 3301-35-02 (12)

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

Scheduling the work force is a management right.

Management needs flexibility in the assignment of work time to employees.

Work day is defined in the State Minimum Standards.

UNION ARGUMENTS:

This provision is a mandatory subject of bargaining.

Established work hours assist the Employer in managing the work force.

All employees should have a clear understanding of the hours they are expected to work.

The minimal WORK DAY provision shall contain the following elements:

1.
A section that defines the work day/shift.

NOTE:
Split shift work times, short hour days, or other "regular" work day periods need to be defined according to bargaining unit composition.

NOTE:
If more than one group of employees are in the bargaining unit, a definition of the regular work day needs to be stated for each group of employees. 

2.
A section that defines the beginning and ending times for the defined work day/shift.

NOTE:
Work hours for professionals shall be stated in consecutive hours. 

3.
A section that specifies the type, number, and duration for work-free periods during the work day (i.e. breaks, lunch periods, etc.)

4.   A section which specifies how work-free periods will be scheduled and how they may be utilized.

4.
A section specifying any exceptions or adjustments to the defined work day (i.e. open house, parent/teacher conferences, building meetings, etc).

NOTE:
Exceptions should be held to a strict minimum.  Ideally, the union should seek extra compensation for any duties performed outside the defined work day/shift.

5.
A section specifying the number of consecutive minutes for conference/ planning periods per student day for bargaining unit employees.

6.
A section specifying appropriate travel time during the defined work day for employees assigned to more than one work site.

7.
A section that specifies that any other Employer-initiated work- related activities performed outside the defined work day/shift shall be voluntary.

8.
A section defining calamity days and how they affect the reporting and compensation of bargaining unit employees.

FOUR CORNERS IMPACT:


Overtime


Job Descriptions


Supplemental Salaries

SAMPLE WORK DAY PROVISION

____DEFINITION

____
The regular work day shall consist of ____ consecutive hours.

____
The regular work day shall start at ____ a.m. and end by ____ p.m.

____LUNCH

The regular work day shall include a paid, duty-free lunch period of 

not less than ____ consecutive minutes.

____PLANNING TIME (Instructional Employees)

Each employee's day shall include ____( ) period(s), of not less than ____( ) consecutive minutes with no contact with pupils.

____BREAKS (School Support Employees and DD Employees)

Each work day shall include a minimum fifteen (15) minute break period for each four (4) hours of scheduled work.

____TRAVEL TIME

____
Travel time shall be scheduled for employees required to perform work at more than one site during the course of the work day.

____
Travel time shall include the time necessary to prepare to leave one site, actual travel time between sites, and arrival time arrangements including parking, check-in procedure, and time to organize in preparation for work. 

____CALAMITY DAYS

____
All employees shall be paid the appropriate rate of pay for all days or part of a day when the schools are closed due to an epidemic, hazardous weather conditions, damages to a building, temporary circumstances due to a utility failure rendering the school building unfit for use, or other public calamity.

____
If required to work on a calamity day, an employee shall be paid straight time for all hours worked in addition to their regular pay for the day.

____EXTRA ACTIVITIES

Any required work performed by an employee outside the work day that is not expressly set forth in this section or related provisions of the Contract, shall be voluntary.

WORK WEEK XE "WORK WEEK" 
DEFINITION: 

A provision that defines the employee’s work week.

RATIONALE:

For purposes of the Fair Labor Standards Act, the Contract must define work week in order to determine options or compensatory time.

It is advantageous to have the regular work week definition incorporated in the Contract to ensure uniform application of provisions to all bargaining unit members.

LEGAL REFERENCES:

Fair Labor Standards Act

ORC 3319.086 (UPDATE)

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

This provision is not needed.  It is a management right to determine the hours of work for the work force.

Management needs flexibility when assigning time that employees work.

UNION ARGUMENTS:

This provision is a mandatory subject of bargaining.

The uniform application of the Fair Labor Standards Act requires the definition of the work week.

The minimal WORK WEEK provision shall contain the following elements:

1.
A section that defines the work week in terms of the number of hours to be worked.

2.
A section that defines the work week in terms of the specific days of  the week to be worked.

3.
A section that provides for overtime/additional compensation /compensatory time if the limits in standards number one (1) and number two (2) are exceeded.

FOUR CORNERS IMPACT:


Overtime


Work Year


School Calendar

SAMPLE WORK WEEK PROVISION

____
WORK WEEK

____
The normal work week shall be defined as _______( ) hours of work.

NOTE:
The work week may be defined differently for different classifications in the bargaining unit.  Each bargaining unit group with different work hours needs to be specifically stated.

____
The normal work week shall begin at ____ a.m. Monday and shall end at ____ p.m. _______(day).

____
Any required work that exceeds the defined work week shall be subject to the overtime provisions of this Contract.

HOLIDAYS XE "HOLIDAYS" 
HOLIDAY PAY XE "HOLIDAY PAY" 
DEFINITION: 

A provision that sets forth the holiday schedule and the rates of pay for employees on scheduled holidays.

RATIONALE:

The Fair Labor Standards Act (FLSA) requires employers to pay employees covered by the Act at no less than the established rate of pay when they are required to work on Federal holidays.  FLSA does not establish the conditions that determine whether or not employees will be assigned to work on such days.  Nor does it address holidays not specifically designated as Federal holidays.

LEGAL REFERENCES:

ORC 3313.63

Fair Labor Standards Act

ORC 3319.086

ORC 3319.087

OAC 124.19

OAG 77-077

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

This provision is not necessary since Federal law determines legal holidays and the rate of pay required when an employee works or does not work on those holidays.

It is a management right to assign the work force.

Employee compensation is established by the regular pay schedule and holiday pay is not necessary.

UNION ARGUMENTS:

This provision establishes a uniform basis for treating all employees equitably.  

The Contract should address when an employee may be required or has the option to work on such days.

Determination of scheduled holidays assists the Employer in managing the work force during peak absence periods.

The minimal HOLIDAY provision contains the following elements:

1.
A section that establishes the holiday schedule and designates those holidays as non-work paid days at the employee's regular rate of pay.

NOTE:
K THRU 12 ESP'S - The ORC requires six paid holidays for   nine month employees and seven holidays for employees who  work during July.  

NOTE:
DD and State Employees - The ORC requires eight paid holidays for nine month employees and nine paid holidays for employees who work during July, as well as any other day appointed or recommended by the governor of Ohio or president of the United States.  It is permissible to bargain more holidays than those required by law.

NOTE:
Good Friday is no longer a state holiday.

2.
A section that states under what conditions an employee may be required to work on a holiday.

3.
A section that establishes a rate of pay for employees working a holiday at no less than the rate established by the FLSA (1.5x regular rate).

4.
A section that establishes that seniority shall be used when determining which employees will be assigned to work on holidays.

FOUR CORNERS IMPACT:

Overtime (Inclusion of holidays toward the forty hour work week for ESP's for the purpose of determining overtime.)

Work Year

School Calendar

SAMPLE HOLIDAY PROVISION

____PAID HOLIDAYS

All employees shall be paid their regular rate of pay for the following holidays:

New Year's Day

Martin Luther King Day

President's Day

Memorial Day

Labor Day

Veteran's Day

Thanksgiving Day

Christmas Day

Independence Day (if the day falls within the employee's work

 year)

____RATE OF PAY

____
All employees shall be paid for all holidays at their regular rate of pay.

____
Employees required to work on holidays, in addition to their regular rate of pay, shall be paid two (2) times their regular rate of pay, plus any applicable premium pay the employees would normally receive.  This shall include shift differential pay and/or hazardous duty pay.

____EMPLOYEE ASSIGNMENT

____
Employees shall be offered holiday work based on seniority.  The   most senior employee in the affected job classification shall have   the right of first refusal.    

____
If employees are required to work and no employee(s) has   volunteered for such work, the least senior employee in the  affected job classification will be assigned. 

VACATION XE "VACATION" 
VACATION PAY XE "VACATION PAY" 
DEFINITION: 

A provision that establishes the employee's entitlement to vacation and the rate of pay.

RATIONALE:

It is necessary to establish fair and equitable vacation pay for employees.  (The statute specifies vacation pay only for eleven-month and twelve-month employees).

LEGAL REFERENCES:

ORC 3319.084

ORC124.13

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

Vacation pay for employees is adequately provided for by law.

Employees should not be paid for time off.

The more time employees spend off the job, the less work that gets done.

UNION ARGUMENTS:

The vacation rate of pay should be addressed in the Contract.

It is necessary to include the vacation rate of pay in the Contract to ensure fair and equitable payment of employees.

Periodic time off increases employee productivity.

The scheduling of time off benefits the Employer in managing the work force.

The minimal VACATION provision contains the following:

1.
A section that establishes how an employee earns vacation.

2.
A section that sets forth the vacation pay rate.

3.
A section that sets forth the calculation of the vacation pay rate.

4.
A section that establishes the method for determining which employee's vacation request has priority.

FOUR CORNERS IMPACT:

Overtime (Inclusion of vacation toward the forty hour work week for ESP's for the purpose of determining overtime)   


Personal Leave

SAMPLE VACATION PROVISION

____VACATION DAYS

____Each regular eleven or twelve-month employee shall be granted paid vacation as follows: 


Years of Completed
Days of Paid


Service
Vacation


1-5
10


5-10
__


20 or more
__

____Unused vacation may be carried over to the following year but  accumulation shall not exceed two (2) years of vacation time.

____UTILIZATION
Employees may utilize vacation leave at any time during the calendar year.

____VACATION PAY

____Vacation pay shall be based on hours normally worked.

____Vacation pay shall be computed by adding the employee's regular rate of pay, applicable shift differential pay, and hazardous duty pay in effect the last day worked before the vacation.

____An employee shall be compensated for any pay rate increases scheduled to occur during the vacation.

____Upon separation from employment an employee shall be paid for accumulated but unused vacation leave earned in the two years preceding his/her separation plus the earned prorated but unused time in the year of separation.

K-12 CLASS SIZE/WORKLOAD - PROFESSIONAL XE "K-12 CLASS SIZE/WORKLOAD - PROFESSIONAL" 
DEFINITION: 

A provision which limits the number of pupils an employee is required to supervise and/or service during any given time period whether said time period is designated as instructional or non-instructional.

RATIONALE:

Organizationally, smaller classes mean more teachers in employment, more manageable workload, and greater job security.

LEGAL REFERENCES:

ORC 4117.08

ORC 3317.023

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

It is a management right to determine the size of the work force and to assign and schedule employees.

Reducing class size is too expensive.

Students learn as well in large classes as they do in smaller ones.

Space limitations make small class size impractical if not impossible.

There is no proven optimum class size.

UNION ARGUMENTS:

Class size/workload is a mandatory subject of bargaining.

Individualized instruction cannot effectively occur without lowering class size.

Mainstreamed special students cannot be effectively taught in large classes.

Preparation time for large classes is exorbitant (correcting papers, recording grades, individualized instruction, etc.).

The number of pupils for which a professional employee is responsible impacts directly on the pupil's opportunity for learning success.

The minimal CLASS SIZE/WORKLOAD provision shall contain the following elements:

1.
A section that defines the maximum class size per teacher by establishing the maximum number of students that may be assigned per teacher in any class.

NOTE:
Local school district structure (elementary, middle, junior high, high school, etc.) will dictate the format of this proposal.

2.
A section that defines the maximum workload per teacher by establishing the maximum number of students, classes, and preparations that may be assigned per teacher in any work day.

NOTE:
In determining class size/workload, the number of students and number of classes should be taken into account.

3.
A section that requires exceptions to the maximum class size and workload per teacher to music classes (band and choral), physical education classes, counseling loads, study halls, and specifically identified, potentially large, class size groups.

4.
A section that establishes the ratio of students to educational service personnel (librarians, guidance counselors, nurses, elementary music, physical education and art teachers) at no higher  than the district-wide statutory ratio.

5.
A section that prohibits the Employer from establishing any class size that exceeds the maximum established by state or federal law or regulation.

6.
A section that ensures that no class size will exceed the number of desks or work stations necessary for each student.

7.
A section that ensures that no class size will exceed the physical facilities necessary to adequate instruction.

OPTIMAL STANDARDS:

A section that establishes the ratio of students to psychological and  counseling support teachers to be maintained in each building.

A section that defines "full-time-equivalent student" and establishes a ratio for weighting mainstreamed students above the FTE.

FOUR CORNERS IMPACT:

Educational Aides   

Substitution By Regular Employees   

Work Facilities

SAMPLE CLASS SIZE/WORKLOAD K-12 PROFESSIONAL PROVISION

____FULL-TIME EQUIVALENCY

A student shall count as one pupil unless the student is a mainstreamed special education pupil in which case the student shall count as_____( ) pupils.

____PUPIL/TEACHER RATIO

       Class size shall not exceed the number of pupils per teacher as set forth below:

Regular Classes: Elementary Level
Pre-School
_________
Pupils

Kindergarten
_________
Pupils

First Grade
_________
Pupils

Second Grade
_________
Pupils

Third Grade
_________
Pupils

Fourth Grade
_________
Pupils

Fifth Grade
_________
Pupils

Sixth Grade
_________
Pupils

B.
Regular Classes: Middle School, Junior High, High School

English
_________
Pupils

Science
_________
Pupils

Social Studies
_________
Pupils

Mathematics
_________
Pupils

Languages
_________
Pupils

Business
_________
Pupils

Physical Education
_________
Pupils

Vocational/Industrial Arts
_________
Pupils

Music
_________
Pupils

Other
_________
Pupils


C.
Special Education

Trainable Mentally Retarded
_________
Pupils

Educable Mentally Retarded
_________
Pupils

Socially/Emotionally Disturbed
_________
Pupils

Gifted/Academically Talented
_________
Pupils

Physically Handicapped
_________
Pupils

Severely & Profoundly Handicapped
_________
Pupils

Vision Impaired
_________
Pupils

Hearing Impaired
_________
Pupils

Multiple Handicapped
_________
Pupils 

Severely Behaviorally Handicapped
_________
Pupils

D.
Educational Service Personnel
 The standard for pupil load ratios applicable to the personnel listed below shall be as follows:

Art Teacher, Elementary
_________
Pupils

Music Teacher, Elementary
_________
Pupils

Physical Education Teacher, Elementary
_________
Pupils

Librarian, Elementary
_________
Pupils

Librarian, Secondary
_________
Pupils

Guidance Counselor, Elementary
_________
Pupils

Guidance Counselor, Secondary
_________
Pupils

Nurse, Elementary
_________
Pupils

Nurse, Secondary
_________
Pupils

Psychologist
_________
Pupils

____MAXIMUM WORKLOAD

    The maximum daily workload for teachers grades ___ to 12 shall not exceed _____

    ( ) classes and _____( ) separate and distinct preparations per day.

____EXCEPTIONS

     ____The class size maximum listed above may be exceeded in cases of team teaching, large group instruction, musical ensembles, and experimentation, provided that all of the following conditions apply:

The affected employees agree,

The overage is traditional with or peculiar to the area of instruction,

The affected employees receive additional compensation.  

     ____There shall be no exceptions to the number of preparations or actual classes taught

____LIMITED FACILITIES

     ____In classes where physical limitations exist as to the number of  functional student work stations, the number of students shall not   exceed the number of functional stations nor shall it exceed the   limits set in paragraphs under Pupil/Teacher Ratio & Educational   Service Personnel above.  Among such classes are art, science  laboratories, typing, industrial arts, home economics, and although  not listed, classes in which instruction is largely dependent upon   the use of special equipment, machines or other mechanical devices   or special work stations of a highly individualized nature.   

     ____In regular classrooms, no class size shall exceed the number of    desks which can be comfortably accommodated in the room, nor shall   any class exceed the physical facilities necessary to provide  effective instruction.

____TEMPORARY ACCOMODATION

In the event the class size maximums and/or pupil load ratios set forth in paragraphs    above must be exceeded on a temporary basis, affected employees shall be paid additional compensation in an amount equal to their pro rata hourly rate for each hour or major fraction thereof during which such standard has been exceeded. 

ESP WORKLOAD XE "ESP WORKLOAD" 
DEFINITION: 

A provision that establishes maximum workloads for school support personnel and provides for either a redistribution of work or additional compensation if the maximum workloads are exceeded.

RATIONALE:

Workload must be regulated to maximize performance, to maintain the size of the work force and to promote high morale.

LEGAL REFERENCES:

ORC 4117.08 (C) (4) (6)

OAC 3301-83-12

OAC 3301-83-18

T 22.16

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

Management must be able to control workload to maximize efficiency and control cost.

Reducing workload is expensive.

Management has the statutory right to determine the adequacy of the work force, assign work and determine the overall methods, process, means and/or the personnel by which governmental operations are to be conducted.

UNION ARGUMENTS:

Workload is a mandatory subject of bargaining.

Employees cannot maintain maximum efficiency if workloads exceed their ability and time to perform the work.

Quality of work is adversely affected by excessive workloads.

A workload provision helps the Employer monitor workloads and redistribute work when necessary.

Excessive workloads may cause accidents in the workplace.

The minimal ESP WORKLOAD provision shall contain the following elements:

1.
A section establishing secretarial/student ratio in school buildings/departments and establishing a minimum number of secretaries/clerical employees for each central office administrator/supervisor/managerial employee.

NOTE:
Central office shall include satellite supervisors/managers i.e. transportation director, food service supervisor, etc.

2.
A section that establishes a ratio of food service employees to meals prepared and students served.

3.
A section that establishes a workload ratio of mechanics to number of vehicles to be serviced.

4.
A section that establishes workload for school vehicle drivers which shall incorporate, but not be limited to:

Pre-trip Inspection

Vehicle Cleaning

Downtime

Length of Run

Number of Stops

Number of Routes

Seating Capacity of Vehicle

Type of Student (e.g. handicapped, grade level)

5.
A section establishing a maximum custodial/maintenance workload incorporating the following factors:

Square Footage of Building

Weighted Formula for Specified Work Areas (e.g. restrooms, locker  rooms, shops, etc.)

Groundskeeping Duties

Building Check Duties

Events Usage

6.

A section establishing the class load for elementary library educational assistants.

7.
A section establishing the class load ratio for instructional educational assistants.

OPTIMAL STANDARDS:

A section establishing the workload ratio of non-instructional educational assistants to total numbers of students in school building/departments.

A section establishing the class load for educational assistants with lunchroom and/or playground duties.

NOTE:
The number and job titles of support personnel will vary from district to district.  Language on workload should address all job classifications.

FOUR CORNERS IMPACT:

 
Work Day   

Substitutes

SAMPLE ESP WORKLOAD PROVISION

____Secretarial/Clerical Employees

____The maximum workload for building secretaries shall be one (1) secretary for each __________(   ) students.

____The maximum workload for central office secretaries shall be one (1) secretary for each administrator/supervisor/managerial employee, including district administrator/supervisor/managerial employees housed away from the central office location.

____A substitute should be employed whenever a secretarial/clerical employee is absent.  When the absence of a secretarial/clerical employee exceeds ________( ) days, a substitute shall be employed.

____Food Service Employees 

____The workload for food service employees shall be established based   on the following provisions:


Number of Meals

Minimum Number of

Prepared Per Day
Number of Cooks
Cook Hours

*0-150
2
12


*151-200
2
13


*201-250
2
14


*251-300
2 or 3
16


301-350 
3
18


351-400
3
19.5 - 20


401-450
3
22


451-500
3 or 4
24

500 or above- one cook per additional ______( ) meals served

*Should the average number of meals served per day during a______( ) week period increase to within 15 meals of the next incremental step, the affected cooks' hours will be increased  to the next increment.

____There shall be one (1) cashier for each _______( ) students served.  Nothing in this provision shall prohibit a food service employee from assuming a combined assignment.

____In satellite buildings where food is served but not prepared, there shall be one server for every _______( ) meals served.

____Transportation 

____The maximum workload for mechanics shall be one (1) mechanic for every _______( ) vehicles.  Vehicles include but are not limited to automobiles, buses, tractors, vans, and motorized equipment.

____The minimum workday for CDL drivers shall be _______( ) hours.  The workload/workday for drivers shall be based on:

Length of Run

Number of Stops

Number of Routes

Downtime

Pre-trip Inspection - _____( ) minutes per run

Vehicle Cleaning  - _____( ) minutes per week

____The pupil load for school vehicle drivers shall not exceed the seating capacity of the vehicle.

____When handicapped or other special need passengers require assistance to enter or exit the vehicle, a monitor shall be assigned to perform these duties.

____Custodial/Maintenance

____The maximum workload for custodial/maintenance employees shall not exceed _____( ) square footage or _____( ) room assignments.  The maximum square footage/room assignments shall be determined based on the nature of the assigned areas and other work assignments as follows:

Restrooms Assigned

Gymnasium/Locker Rooms Assigned

Cafeteria/Kitchens Assigned

Art Rooms Assigned

Industrial Arts Rooms Assigned

Science Rooms Assigned

Window Cleaning Assigned

Hallways and Stairs Assigned

Groundskeeping Duties Assigned

Type of Flooring

Type of Heating Ventilating and Air Conditioning (HVAC) System

____When after-school activities prevent access to a custodian's assigned work area during his/her normal schedule, the custodian shall be granted overtime to complete the work or a third shift custodian shall be scheduled.

____There shall be one (1) maintenance employee for each _____( ) custodial employees.

____Educational Assistants

____The maximum class load for elementary library educational assistants shall not exceed the regular maximum class load for the librarians in the district. 

____The maximum class load for instructional educational assistants shall not exceed one (1) assistant per _____( ) students.

NOTE:
This ratio shall consider the nature of the program and whether the students are regular, special education or handicapped students. 

____The maximum class load for non-instructional educational assistants shall be one (1) assistant per _____( ) students in the school building/department.

____The maximum class load for educational assistants assigned to lunch  room and/or playground duties shall be one (1) assistant per ______(  ) students. 

DD CLASS SIZE/WORKLOAD XE "DD CLASS SIZE/WORKLOAD" 
DEFINITION: 

A provision which establishes maximum workloads by specifying student/staff and client/staff ratios.

RATIONALE:

Workload must be regulated in order to effectively meet the needs of handicapped/multi-handicapped students and clients, to maximize employee performance and to provide for a manageable workload for employees. 

LEGAL REFERENCES:

OAC 3301-51-01

OAC 3301-51-03

OAC 3301-51-04

ORC 4117.08 (C)(4)(6)

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

It is a management right to determine the size of the work force.

Reducing student/teacher ratio and client/staff ratio is costly.

This provision is unnecessary because class size limits are addressed in the Ohio Administrative Code.

UNION ARGUMENTS:

The mental, physical and emotional needs of the students/clients demand smaller class sizes/workloads.

The nature of instruction of mentally retarded students/clients is individualized learning.  The opportunity for such learning is greatly diminished by large class size/workload.

The minimal DD CLASS SIZE/WORKLOAD provision shall contain the following elements:

1.
A section that defines the maximum class size per employee by establishing the maximum number of students/clients that may be assigned per employee in any class/workshop unit.

NOTE:
Under no circumstances agree to a class size or client load that exceeds any maximum established by state or federal law, rule, or regulation.

2.
A section that identifies by title, all "direct care worker" positions included in the bargaining unit (including ancillary staff workers) and the student/client ratio for each position.

NOTE:
This identification shall include, but not be limited to, the nature of the handicap(s) of students/clients interacting with each position as follows:

Multi-handicapped

Hearing handicapped

Visually handicapped

Orthopedically and/or Other Health Handicapped

Severely behaviorally handicapped

Developmentally handicapped

Learning disabled 

3.
A section that ensures that non-direct care employees may not be included in computing student/client direct care worker ratio.

OPTIMAL STANDARDS:

A section that defines the maximum workload per teacher by establishing the maximum number of students that may be assigned per teacher in any work day.

A section that ensures that no class size will exceed the number of desks or work stations necessary for each student.

FOUR CORNERS IMPACT: 
Educational Aides (Assistants)

Substitutes

Work Day

SAMPLE DD CLASS SIZE/WORKLOAD PROVISION

____
RATIOS
Student/staff and client/staff ratios shall not exceed those outlined in the Ohio Administrative Code.

____
GENERAL CLASS SIZE
Class size shall not exceed the number of students/clients per staff as set forth below:

One (1) supplemental services teacher per _______( ) students/clients placed full-time in regular class.

One (1) supplemental services teacher per ________( ) students/clients placed part-time in regular classes.

NOTE:
The supplemental services teacher shall serve a minimum of fifteen eligible children placed full-time in regular classes.  Additional handicapped children above the required minimum case load, but within the fifteen to thirty case load range, who are integrated into regular classrooms from special class/learning centers on a part-time basis may also be served by the supplemental services teacher.  The supplemental services teacher may serve more than one school building, more than one district, and any type of handicapped child requiring this service.

One (1) individual instruction teacher per each student/client during any single instructional period.  One (1) small group instruction teacher per ________( ) students/clients during any single instructional period.

NOTE:
The small group instruction teacher shall serve two or three children during any single instruction period, providing that the IEP of each child indicates that the same instructional program will meet the needs of all of the children within the small group.

____SPECIAL EDUCATION CLASS SIZE

____Home Instruction Class size shall not exceed the number of students/clients per staff as set forth below:

One (1) home instruction teacher per each student/client during any single instructional period. 

Multi-handicapped

One (1) special class/learning center teacher per ________( ) students/clients.

There shall be one full-time aide in each special class/learning center per ________( ) multi-handicapped students/clients.

NOTE:
One special class/learning center teacher shall serve six to eight children.  There shall be at least one full-time aide in each special class/learning center for multi-handicapped children.

Hearing Handicapped

One (1) special class/learning center teacher per ________( ) students/clients.

NOTE:
One special class/learning center teacher shall serve six to ten children.  No more than eight children shall be served during any one instructional period.

Visually Handicapped

One (1) special class/learning center teacher per ________( ) students/clients.

NOTE:
One special class/learning center teacher shall serve six to ten children.  No more than eight children shall be served during any one instructional period.

Orthopedically Handicapped and/or Other Health Handicapped

One (1) special class/learning center teacher per ________( ) students/clients.

NOTE:
One special class/learning center teacher shall serve six to ten children. No more than eight children shall be served during any one instructional period.

Severely Behaviorally Handicapped

One (1) special class/learning center teacher per ________( ) students/clients.

NOTE:
One special class/learning center teacher shall serve six to twelve children.  No more than ten children shall be served during any one instructional period.

Developmentally Handicapped

One (1) special class/learning center teacher per ________( ) students/clients at the elementary, middle or  junior high school levels.

One (1) special class/learning center teacher per ________( ) students/clients at the senior high school level.

NOTE:
One special class/learning center teacher shall serve eight to sixteen children at the elementary, middle or junior high school levels, or twelve to twenty-four children at the senior high school level.  During any one instructional period, no more than twelve children at the elementary, middle or junior high school levels, or no more than sixteen children at the senior high school level shall be served.

Specific Learning Disabled

One (1) special class/learning center teacher per ________( ) students/clients at the elementary, middle or  junior high school levels.

One (1) special class/learning center teacher per ________( ) students/clients at the senior high school level.

NOTE:
One special class/learning center teacher shall serve eight to sixteen children at the elementary, middle or junior high school levels, or twelve to twenty-four children at the senior high school level.  No more than twelve children shall be served during any one instructional period.

____FACILITIES
Each special class/learning center shall accommodate the special needs of the students/clients and shall accommodate the use and storage of special equipment.

____LIMITED FACILITIES

In classes where physical limitations exist as to the number of functional student work stations, the number of students shall not exceed the number of functional stations nor shall it exceed the limits set in the student/staff and client/staff ratios.

DEFINITIONS

The following terms are defined in accordance with OAC 3301-51-01:

Deaf

Means a hearing impairment which is so severe that the child is impaired in processing linguistic information through hearing with or without amplification, which adversely affects educational performance.

B.
Deaf-Blind

Means concomitant hearing and visual impairments, the combination of which causes such severe communication and other developmental and educational problems that they cannot be accommodated in special education programs solely for deaf or blind children.

C.
Developmentally Handicapped

(Mentally retarded) means significantly subaverage general intellectual functioning existing concurrently with deficits in adaptive behavior manifested during the developmental period, which adversely affects a child's educational performance.

D.
Handicapped Child

Means a person below twenty-two years of age has one or more handicaps as defined in paragraphs K., L., N., V., DD., GG., II., AAA., FFF., GGG., and KKK., of this rule.

E.
Hearing Handicapped

Means a hearing impairment, whether permanent or fluctuating, which adversely affects a child's educational performance but which is not included under the definition of deaf as defined in paragraph K. of this rule.

F.
Home Instruction

See OAC 3301-51-03(E)(1)(a)(b)(c), (4) and (5)(a)(b)(c)(d) pp. 49-50.

G.
Individual/Small Group Teacher

See OAC 3301-51-03(C)(1)(a)(b), (5) and (6)(a)(b)(c) pp. 45-47.

H.
Multi-handicapped

Means such a severe impairment, and/or such concomitant impairments, that the child's educational problems make it impossible to accommodate the needs of the child in any program but a program for multi-handicapped children.  (This definition may include deaf-blind; autistic; and moderately, severely or profoundly developmentally handicapped children).

I.
Orthopedically Handicapped

Means a severe orthopedic impairment which adversely affects a child's educational performance.  The term includes impairments caused by congenital anomaly (e.g., clubfoot, spina bifida, absence of some member), impairments caused by disease (e.g., poliomyelitis, muscular dystrophy, bone tuberculosis), and impairments from other causes (e.g. cerebral palsy, amputations, and fractures or burns which cause contractures).

J.
Other Health Impaired

Means limited strength, vitality or alertness, due to chronic or acute health problems such as a heart condition, tuberculosis, rheumatic fever, nephritis, asthma, sickle cell anemia, hemophilia, epilepsy, lead poisoning, leukemia, or diabetes, which adversely affects a child's educational performance.

K.
Served

Means that a handicapped child is provided special education in  accordance with his or her IEP.

L.
Severely Behaviorally Handicapped

The term means a condition exhibiting one or more of the following characteristics over a long period of time and to a marked degree, which adversely affects educational performance:

An inability to learn, which cannot be explained by intellectual, sensory or health factors;

An inability to build or maintain satisfactory interpersonal relationships with peers and teachers;

Inappropriate types of behavior or feelings under normal circumstances;

A general pervasive mood of unhappiness or depression; or

A tendency to develop physical symptoms of fears associated with   personal or school problems.  

The term does not include children who are socially maladjusted, unless it is determined that they are severely behaviorally handicapped.

M.
Specific Learning Disability

Means a disorder in one or more of the basic psychological processes involved in understanding or in using language, spoken or written, which may manifest itself in an imperfect ability to listen, think, speak, read, write, spell, or to do mathematical calculations.  The term includes such conditions as perceptual handicaps, brain injury, minimal brain dysfunction, dyslexia, and developmental aphasia.  The term does not include children who have learning problems which are primarily the result of visual, hearing or more handicaps, of mental retardation, of emotional disturbance, or of environmental, cultural or economic disadvantage.

N.
Speech Handicapped

Means a communication disorder, such as stuttering, impaired articulation or a language impairment, which adversely affects a child's educational performance.

O.
Supplemental Services Teacher

See OAC 3301-51-03(B)(1)(a)(b), (4)(a)(b) and (5)(a-i) pp. 43-45.

P.
Visually Handicapped

Means a visual impairment which, even with correction, adversely affects a child's educational performance.  The term includes both partially seeing and blind children.

HIGHER EDUCATION CLASS SIZE/WORKLOAD (PROFESSIONAL) XE "HIGHER EDUCATION CLASS SIZE/WORKLOAD (PROFESSIONAL)" 
DEFINITION: 

A provision which establishes maximum workloads for higher education professionals.

RATIONALE:

Workload must be regulated to maximize employee performance, maintain an adequate workforce, promote professional standards/ growth, provide time for research/publishing obligations, and promote high morale.

LEGAL REFERENCES:

ORC 4117.01(C)(14)

ORC 4117.08(C)(4)(6)

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

It is a management right to determine the adequacy of the work force and to assign and schedule employees.

Student enrollment fluctuations preclude guaranteed class size/workload provisions.

UNION ARGUMENTS:

The number of students for which a professional employee is responsible impacts directly on the student’s opportunity for learning success and on the college/school's academic reputation.

The Employer imposes additional obligations (e.g. research, publishing) upon faculty besides instructional responsibilities which enhance the college's/school's academic reputation.  Class size/workload should be established to provide adequate time for pursuit of these activities.

The minimal HIGHER EDUCATION CLASS SIZE/WORKLOAD provision for professionals contains the following elements:

1.
A section that defines the regular workload using standard definable units (i.e. contact hours/credit hours/clock hours, etc. per quarter, semester, year, etc.)

2.
A section that limits the maximum number of student credit hours per term per employee.

3.
A section designating the weighting factors.

4.
A section establishing the definition of student and the minimum number of students registered for a class (if any) and method of load adjustment.

NOTE:
The definition of student should include all persons attending the class for credit, audit, etc.

5.
A section that defines overload.

6.
A section addressing load scheduling.

7.
A section that limits the number of preparations per term.

OPTIMAL STANDARD:

A section that ensures the right of employees to teaching assistants (graduate assistants, etc.) and the purpose and authority of same.

FOUR CORNERS IMPACT:


Graduate Assistants

SAMPLE HIGHER EDUCATION CLASS SIZE/WORKLOAD PROVISION (PROFESSIONAL)

INSTRUCTIONAL FACULTY

____Workload

____
The normal load shall be ____( ) units per academic year with assignments ranging between ____( ) and ____( ) units per term or four hundred and fifty (450) student credit hours (SCH) per term, whichever is less.  The normal load shall require ____( ) hours per week on campus with not less than ____( ) hours per week as office hours.

Term shall be defined as _______________________________.

Student credit hour shall be defined as ________________.

The normal workload shall not be exceeded except with the consent of the faculty member.  Any excess beyond the normal workload shall be considered overload.

____Weighting Factors

The following computations shall be utilized in determining workload:

Each lecture/discussion hour (50 minutes) equals one unit. 

Each laboratory hour (50 minutes) is computed as .75 unit.

Each English composition hour carries a 1.25 factor per lecture/discussion hour.

Each graduate thesis completion shall equal 1.5 units.

Load factors for team teaching courses shall be:


Registration per
Units per


faculty member
faculty member

Exceeds 14
1.0


10 to 14
____


Under 10
____ 

____Workload Adjustment

____
In the event fewer than ____( ) students register for an offered course, the Department Chair and affected faculty member shall have the discretion to cancel the class.  A student shall be any person registered for a class.  For purposes of class size/workload, there shall be no differentiation of students based on type of registration.  (i.e., credit, audit, independent study, etc.).

____
If a class is cancelled due to low registration, the affected faculty member can replace the workload units by:

A.
First, assuming a class or classes in his/her area(s) of discipline from any part-time faculty member;

B.
Then, if necessary, assuming an overload class or classes in his/her area(s) of discipline from any full-time faculty member.

____
In the event a replacement class is not available, the faculty member shall be credited with sufficient units to meet the minimum____( ) units for the term.

____Overload

____Definition

Overload shall be defined as any assignment in excess of ____( ) units or 450 student credit hours (SCH) per term.

____Acceptance

____
A faculty member shall be free to accept or reject any overload assignment in excess of ____( ) units or 450 SCH's per term or over ____( ) units per academic year.

____
Any faculty member who accepts an overload assignment herein defined shall receive overload compensation as provided in Section __________.

____Compensation

Overload compensation shall also be paid to any faculty member who is directed by the faculty chair to substitute for an ill colleague.

____Workload Schedule

____
Full-time faculty members shall have priority over part-time faculty members in selecting class schedules.

____
A regular office schedule shall be posted and maintained.  Said office schedule shall be determined by the faculty member.

____
No faculty member shall be required to be on campus on days that he/she has neither classes nor office hours.

____
On any given day, no more than ____( ) hours shall separate the beginning of a faculty member's first class and the end of his/her last class unless requested by the faculty member.

____
At least ____( ) hours shall elapse between the last class on one day and the first class on the succeeding day unless exceptions are requested by the faculty member.

____Preparations

____
The normal workload shall include not more than three (3) different preparations per term.

____
Preparation shall be defined as:

Each separate course (title/level) shall be computed as one (1) preparation.

Each separate laboratory taught without a lecture shall be computed as one (1) preparation.

Each combined lecture and laboratory shall be computed as  1.5 preparations.

____Teaching Assistants

Entitlement to teaching assistants shall be determined by ________________________________________________.

PROFESSIONAL/ADMINISTRATIVE STAFF

____Workload

Staff shall not be assigned duties that average more than forty (40) hours of work each week during the contract year.

____Schedule

A general work plan will be developed by each staff member in consultation with the appropriate administrator to project an  approximate schedule of duties; such plan will project the peak and  slack periods of the year, as well as the staff member's typical forty (40) hour schedule over the course of the year.

INCLUSION XE "INCLUSION" 
DEFINITION: 

A provision that sets forth the fundamental rights and working conditions for employee who are impacted by an Individualized Education Plan and/or a student with special needs.

RATIONALE:

It is necessary to ensure that employees who will be impacted by an IEP and/or special needs students are made aware in advance of a placement, have an opportunity to provide input regarding placement, receive adequate training, resources and support services prior to and after placement.  This provision will provide contractual recourse to employees when employers ineffectively implement inclusion programs.

LEGAL REFERENCES:

American with Disabilities Act of 1990 (ADA), 42 USC § 120101 - et seq.

Section 504 of the Vocational Rehabilitation Act of 1973 29 USC § 790 et seq.

Rules for the Education of Handicapped Children, Chapter 3301-51 (Incorporated into the proposed pre K-12 standards as a chapter and not as separate Ohio Administrative Code

Ohio Administrative Code Chapter 3301-51 Education Students with Special Needs
Individuals with Disabilities Education Act (IDEA), 20 USC 1041, PL 94-476 (Reauth of IDEA?)

ORC 3313.713 Employer Policy - Administration of prescription drugs

ORC 4723.03 Nurses Practices Act

OEA POLICY REFERENCES:

OEA EDUCATION Reform Package - Education of Handicapped Students, pp. 12-13

OEA Legislative Policies 3312.11 & 3312.12

Resolutions Report B-28 Inclusion

NOTE:  See the NEA Educators Employment Liability Insurance

EMPLOYER ARGUMENTS:

Employers are obligated to provide inclusive education by law.

The law does not require that employees participate in the placement of student with disabilities or any other related issues (see reauth of IDEA).

Inclusion programs are too costly to implement in the way the union would implement a program.

The employer's hands are tied because it is a requirement to include disabled and/or special needs students.

It is inappropriate to involve the union in this process because it will affect students' rights thereby giving rise to lawsuits.

The employer is the one that is held liable by law; negotiating an inclusion provision carries with it a potential liability for the union.

UNION ARGUMENTS:

Federal law requires that students be placed in the least restrictive environment.

An inclusion provision protects employees from inappropriately placed students.

The affects of an inclusive education program is a mandatory subject of bargaining.

An inclusion provision ensures that the needs of all students are being met whether it be in a regular classroom setting or any other school setting.

A properly implemented inclusion program reduces the employer's liability. 

Staff cooperation is enhanced in implementing an inclusion program.

It creates a process and procedural safeguards to ensure an effective program for impacted students.

It provides a forum for all stakeholders to have open participation in the process.

It reduces the exposure of students and staff to unnecessary hazards or risks.

It reduces worker's compensation and leave requests.

Providing an inclusive education program is mandatory by law; it is more costly to implement a defective plan.

The minimal INCLUSIVE EDUCATION provision contains the following elements:

1.
A section that establishes that each employee who provides a service to students with disabilities be included as a member of the Individualized Education Program (IEP) team.

2.
A section that obligates the employer to provide necessary training/staff development prior to and after implementing an inclusive education program.

3.
A section that establishes class size maximums when students with disabilities are placed in regular classrooms or regular classroom settings.  This section shall define full-time equivalent students and establish a ratio for weighting included students above the FTE.

NOTE:
Please be advised that while the employer may agree to weighted averages, this may not be the "cure all" for all of the problems that are germane to including children with disabilities into regular classrooms.

4.
A section requiring the employer to provide all of the necessary personnel as identified on the IEP to perform any supportive services including custodial care services.

NOTE:
Custodial care services may include changing diapers,  catherization, cleaning feeding tubes, etc.  Examples of supplementary aides and services may include electronic aides such as computers, speech synthesizers, FM amplification systems, etc.  Others that are much less technologically sophisticated may be large print books, behavior management programs or a modified desk to accommodate students with severe disabilities.  Support services may include regular access to support staff, specialists, classroom aides and medical technicians.

5.
A section that provides that no bargaining unit member may be required to perform any custodial care service. 

6.
A section requiring the employer to hire and maintain licensed trained medical aides or nurses to perform any medical or nursing service which may be required by any student.

7.
A section requiring the employer to provide release time and/or additional compensation for employees who participate in the development of the IEP and/or attend IEP/related team meetings.

8.
A section prohibiting discriminatory transfer/vacancy procedures for special education employees.

Optimal Standard:  A section that establishes assignment preferences for employees who volunteer for an included classroom.

9.
A section establishing that the employee's performance evaluation shall not be dependent on the success of the student's IEP.

10.
A section that allows the employees to challenge the placement of a  student with disabilities when the pupil has been inappropriately placed.

NOTE:
Challenging the placement of student may be accomplished via a contractual appeals process so long as it does not conflict with said student's legal rights under any local, state, federal laws, rules or regulations.

11.
A section that prohibits retaliation for challenging the placement of a student or for disagreeing with an IEP recommendation.

FOUR CORNERS IMPACT:

Assault Leave
Job Descriptions

Class Size/Workload
Non Discrimination

Educational Aides
Student Discipline

Evaluation
Vacancy/Transfer

Health and Safety
Work Facilities

SAMPLE INCLUSION PROVISION

____INDIVIDUALIZED EDUCATION PROGRAM (IEP) TEAM 1
____
Employees whose duties would be impacted by an IEP shall be provided the opportunity to participate in the development of the IEP and be present at the IEP meetings.  The IEP team meeting shall be scheduled at a time and place that is most accommodating for IEP team members for such participation.

____
Any employee whose duties would be impacted by an IEP can request a meeting at any time to review the IEP and/or the placement of the student.  The meeting shall take place within ____( ) working days from the date of the request.

____TRAINING/STAFF DEVELOPMENT 2
The employer shall annually provide at least two (2) paid days of training and/or staff development programs for employees whose duties are impacted by an IEP and/or special needs student.  These days may coincide with or be in addition to the employee's professional development days at the option of the employee.

____CLASS SIZE 3
____
A student shall count as one pupil unless the student is included  as a special needs student or a student with a disability in which case the students shall count as two (2) pupils.

____
A student with two or more categorical classifications shall count as three (3) pupils.

____
The determination of the size of regular classes with included students shall take into consideration any extraordinary demands on physical space, teacher contact, and/or teacher supervision.  The participation of a special education teacher and/or aide shall not change the teacher/pupil ratio of the regular classroom teacher.

____WAIVER PROCEDURES 4
The employer shall not submit a waiver request to the State Department of Education or to any other agency with competent jurisdiction without first obtaining the approval of the union.  

____SPECIALIZED HEALTH CARE PROCEDURES 5
Qualified nurses and/or licensed medical technicians shall be the only employees to provide and conduct necessary medical procedures.  Employees, other than qualified school nurses and/or trained medical technicians, shall not be requested or required to perform any medical procedure on a student.

____SUPPORT SERVICES 6
____
The employer will provide the necessary personnel as identified in the IEP to perform any supportive services which may be required by any student in his/her IEP.

____
No bargaining unit member except ________________ (job title) shall  be required to perform any custodial care services.

____RELEASE TIME/COMPENSATION

____
Employees shall not be required to participate in the development of IEPS and/or attend IEP team meetings beyond the hours of employment.

____
Employees shall not be deprived of their instructional preparation time7 to participate in the development of IEPS and/or attend IEP team meetings.

AND/OR

____
Employees who participate in the development of IEPS and/or attend IEP team meetings shall be released from other assignments for that  purpose.  Employees who participate in the development of IEPS and/or attend IEP team meetings shall receive compensatory released time which may be accumulated and utilized at the employee's discretion.

____VACANCY/TRANSFER PROCEDURE FOR SPECIAL EDUCATION EMPLOYEES 8
The employer shall not deny to any employee serving in a special education assignment the right to transfer to a vacant position for  which the special education employee has the appropriate certification/license and greater seniority than other applicants for the vacancy.

____EVALUATION RIGHTS

____
The performance evaluation of certificated/licensed employees who are impacted by an IEP shall not include any negative assessment if the short/long term goal(s) of the IEP has not been met.

OR

____
The employer recognizes that some individuals with exceptional needs may not meet or exceed the growth projected in the annual goals and objectives of the student's IEP.  In such instances the employee's accountability shall be limited to having implemented the services provided by the employer.

____CHALLENGE OF STUDENT PLACEMENT 9
____
An employee who is impacted by an IEP and who has reason to believe that the student's placement is inappropriate may challenge the placement of the student by providing notice to the administration indicating that the IEP team be reconvened to discuss the placement and to resolve the student service problem.  The employer shall reconvene the IEP team no later than ______( ) days after receipt of the employee's notification.  The reasons shall include, but are not limited to the following:

When the necessary supplementary aides and support services  have not been provided for the student.

When all of the necessary supplementary aides and support  services specified on the IEP have been provided and the student is not making satisfactory progress toward meeting the goals and objectives identified by the IEP team.

When the placement of the included student and/or student with special needs creates constant disruption to the educational process in the regular classroom and/or other school setting.

When the employee is spending a disproportionate amount of time teaching or adapting curriculum or program for students with disabilities and/or students with special needs.

When the employee is excluded from the decision making process and a change has been made in the student's IEP.

When the employer failed to provide the employee with adequate training and/or support in order to effectively serve the  disabled student and/or student with special needs.

When the disabled student and/or student with special needs poses unnecessary risks or hazards to himself or others. 

INCLUSION STRATEGY AND RATIONALE

It is important for employees who are impacted by an IEP to have an opportunity to participate and have the contractual ability to request an IEP team meeting and/or request that the IEP be reviewed.  Contracts should specify how this happens.  Release time is an example of how participation may occur.  All too often bus drivers and regular classroom teachers, for example, are given little opportunity if any to attend such meetings

Typically, the regular classroom teacher is excluded from any training/staff development related to the development of an IEP.  Therefore, it is important that the teacher participate in the execution and modification of an IEP.  The teacher should be appropriately trained in effective methods of teaching special needs students.

Bargaining a weighted class size provision is one way to avoid overloading regular classrooms with disabled and/or special needs students.  Workable class sizes are crucial, not only to the success of the student but also to the success of an inclusion program.

Some employers may request a waiver in order to exceed the maximum number of disabled students that are permitted in a regular classroom.  If this should occur, the union should receive notice and must approve such a waiver prior to the employer's request to the State Department of Education.

It is OEA's position that only licensed, trained medical aides or nurses will be required to perform medical or nursing duties.  This is consistent with O.R.C. 4723.03, the Ohio Nurses Practice Act.

No bargaining unit member shall be required to perform any custodial care service except medical technicians, custodial care aides or other bargained specific classifications.  It is not the job of secretaries, classroom aides or teachers.

Specify when the IEP team meeting will occur.  Participation in the development of IEPs requires a good amount of time above and beyond  regular duties.  Some consideration for this time should be granted to special education, and regular classroom teachers or for any employee who is impacted by an IEP.  Bargaining unit members should not be deprived of their instructional preparation time to participate in the development of an IEP and/or to attend an IEP team meeting.

Special education employees have stressed assignments.  Prolonged  service in such assignments has led to "burn out" and/or the inability to perform assigned tasks.  No special education employee should be held hostage to his/her assignment.  The employer may claim that these particular teachers cannot be reassigned to "regular assignments" because there is a shortage of special education teachers.  This provision helps to avoid discriminatory treatment of special education employees.

An employee has limited legal standing as an individual to challenge an IEP.  Therefore, this provision is not intended to challenge the placement of the student, rather it provides the employee with a contractual process in which to express his/her concerns about a certain situation regarding the placement.  This provision encourages collaboration so that the employee may obtain additional support or assistance in dealing with a difficult placement.  All too often the employee attempts to solve difficult placement problems in isolation. 

It must be emphasized that the student's right to the kind of education guaranteed by the IDEA supersedes any such provision of a negotiated agreement if there is a conflict.

NOTE:
Throughout this guide, reference has been made to both the student with a disability and the student with special needs.  Both are mentioned to point out the fact that there are two different populations of students to consider when bargaining the affects of an inclusion program.  The basic differences in the populations are explained on the  following supplemental pages.

SUPPLEMENTAL INFORMATION: BASIC DIFFERENCES OF THESE ACTS

To understand the basic differences in populations one must look at the following Acts:

THE INDIVIDUALS WITH DISABILITIES EDUCATION ACT (IDEA) pertains only to the free and appropriate public education of children defined categorically by their disabling conditions:  mental retardation, visual impairments including blindness, hearing impairments including deafness, orthopedic impairments, autism, other health impairments, and specific learning disabilities, etc.

SECTION 504 of the VOCATIONAL REHABILITATION ACT has been described as the Civil Rights Act which prohibits discrimination against the handicapped.  A handicapped person means any person who has a physical or mental impairment which substantially limits one or more major life activities.  Examples of these types of children include children with HIV, hepatitis, communication disorders, emotional disorders, addicted children, and Tourette's Syndrome.  A second grouping of 504 students are those whose problems evolved from poor social conditions and lifestyle which would include students who are products of child abuse, accident victims, behavioral difficulties, anorexia and are from a dysfunctional family.  Other students whose condition are NOT included as a category of disability consistent with IDEA requirements would include students with Attention Deficit Disorder (ADD) or Attention Deficit Hyperactive Disorder (ADHD.)  It is not the previously stated conditions or diseases that qualify a student for protection under Section 504, rather, it is the handicap(s) and limitations created by them.

Based upon the Acts regarding the populations of students, it is important to understand that all special education students placed under the IDEA are Section 504 qualified; however, not all 504 students qualify for placement under the IDEA.  IDEA population of students is limited to those students who meet the categorical requirements as a result of a multi-factored evaluation (MFE.)

NOTE:
Some basic differences in the Acts are that Section 504 does not provide a funding source to school districts which means that an IEP is not required.  Under IDEA categorical funding is provided and an IEP is mandatory.  You may find that some school districts will require IEP's for special needs students although it is not required under Section 504.  School districts are doing this for two main reasons.  First, to ensure that they are meeting the needs of Section 504 students.  Second, they are attempting to satisfy the demands of special interest groups of handicapped students who are demanding that special school and/or instructional services are provided for their children who have been identified as having ADD or ADHD or some other handicapping condition that do not qualify under IDEA.

Another important difference in the two Acts is that district compliance with provisions of the IDEA are determined by the State Department of Education, while this same agency may not have authority to determine compliance with the requirements of Section 504.  That determination rests with the Office for Civil Rights and the courts.

As stated earlier, a third difference between the ACTS is of a financial nature; Section 504 does not provide a funding source to school districts, nor does it require written plans, like the IEP.  Under IDEA, categorical  funding is provided and the IEP is mandatory.

NOTE RELATING TO DISCIPLINE:  The Guide does not provide a sample provision on discipline.  One major area of concern is that if the union is involved in the participation (bargaining) of a discipline program for disabled  students, the union then might share in the liability if the district is sued.  Thus, the Guide provides a number of provisions that would give the employee a voice in which to express specific concerns via the IEP team meetings and/or while participating in the development of the IEP.

The IEP team meetings, especially those that are reconvened, for example, to develop discipline plans should include all individuals who have a substantial role in the outcome of the student.  The IEP is the written record of decisions jointly made by parents, school personnel and other necessary specialists outlining goals.  The objectives used for the establishment of specific disciplinary plans are clearly defined and stated in support of specific and immediate consequences based on the individual student's needs.

A discipline plan built into the IEP must remain within the limits of common law and must be reasonable; there can be no deprivation of a student's substantive rights.

On another topic, many school districts have already implemented a district plan for an inclusive education program.  The following paragraphs describe, in brief, what districts are currently doing and how member involvement may be accomplished at the outset of the development of an inclusion program and/or the modification of one.

School districts now have the ability to design their own plan for the delivery of special education services.  They may choose from the four (4) models suggested by the Ohio Department of Education (see OEA Briefing Memo on Inclusion) OR they can modify any of the models OR they can develop a plan that is totally different.  They may also choose to continue to deliver services in the traditional manner.

It would be advantageous and it is the recommendation from the Department of Education that teachers and school support staff be involved from the beginning in the development of such a plan.  Therefore, you should request a copy of the district's current written plan.  Then develop a method by which to ensure employee involvement in any modification of the plan.  While there are a number of ways to ensure employee involvement, you are the best judge in determining how to accomplish this.  One suggestion might be to form a joint committee whose sole responsibility is to develop and/or modify a district plan.

MASTER TEACHER XE "MASTER TEACHER" 
DEFINITION:
A provision that outlines the duties and authority of the school district master teacher committee in order to fairly and objectively designate master teachers within the school district.
NOTE: By law, the criteria for master teacher designation are adopted by the Ohio Educator Standards Board. 

RATIONALE:
Employees must be clear about the designation process of a master teacher, including but not limited to the duties and authority of the master teacher committee, the definition of a master teacher, eligibility criteria and scoring process.
Ohio law requires that each Ohio School District report in EMIS the number of master teachers in each school district and each school building.  The Education Standards Board and the Department of Education have determined that the reports will begin the 2008-2009 school year.

LEGAL REFERENCES:
ORC 121.22  Public meetings – exceptions
ORC 149.43 Availability of public records for inspection and copying.

ORC 3301.0714  Guidelines for statewide Education Management Information System (EMIS)


ORC 3319.22
Standards and requirements for educator licenses – local professional development committees (Develops standards; renewal of educator licenses and develop standards for educator professional development)

ORC 3319.56
Identifying promising practices.  (Engaging National Board Certified Teachers and other Master Teachers)

ORC 3319.60
Educator standards board (ESB Established Primary Purpose)
ORC 3319.61
Duties of Board (ESB) (Includes assignment of adopting master teacher criteria)

ORC 4117.08
Matters subject to collective bargaining

OEA POLICY REFERENCES:
Draft Introduction to OEA’s Compensation Systems Policy Statement
EMPLOYER ARGUMENTS:
The employer has the management right to determine whether a master teacher committee will be established and, if so, the composition of the master teacher committee.


The employer has the ability to identify the school district’s master teachers via the employment evaluations.

Since the employer is bound by law to report the number of master teachers they employ as part of their EMIS data, the employer should designate the master teachers.
The law also requires ODE to include on local report cards, the number of master teachers employed by each district and building once data is available.  Therefore, the employer should determine the application process for the designation of the master teacher.
Since the number of master teachers is reported on local report cards, all eligible teachers should apply for master teacher designation.

UNION ARGUMENTS:
The composition of the committee is determined through policy set by the Ohio Department of Education and the Educator Standards Board and is to consist of a majority of practicing teachers.
Teacher members shall be selected by the local association.
The master teacher committee should be separate from the LPDC due to the workload and type of work.


The master teacher committee must be afforded release time and compensation (per diem rate is recommended) for the work they are required to carry out.

Master teachers must meet eligibility requirements and are to be identified through criteria adopted by the Educator Standards Board.
Application for master teacher designation must be voluntary.

MINIMAL STANDARDS
The minimal “MASTER TEACHER” COMMITTEE provision shall contain the following elements:
1.

A section that establishes a master teacher committee comprised of a majority of teachers and with teacher members appointed by the association.  

NOTE:  
The local association’s constitution and bylaws should contain a section on how committee members are appointed and any other related matters.

2.
A section that establishes that the odd-numbered master teacher committee shall consist of a majority of practicing teachers in the local association’s bargaining unit as well as determine its size (minimum of five (5) members).

3.
A section that specifies the operational procedures by which the committee shall carry out its responsibilities.


Examples of operational responsibilities:


The dissemination of information to members


Training process 

Application process including timelines


Review process


Appeals process


Reporting process


Evaluation process

4.

A section that specifies terms of office (staggered) for master teacher committee members.
5.

A section that establishes employment protection for master teacher committee members and master teachers.
6.

A section that provides on-going training and compensation (monetary and release time) for master teacher committee members.

7.

A section that provides secretarial support and any other support services.

8.

A section that establishes an appeals procedure.
FOUR CORNERS IMPACT:  A list of other contract provisions which may have to be modified if the language of Master Teacher is added.
Association Rights

Compensation
Evaluation

Job Descriptions
Local Professional Development Committee

National Board Certification

Supplemental Contracts

Work Day

Work Week

Work Year

Workload

SAMPLE LANGUAGE
MASTER TEACHER COMMITTEE

ESTABLISHMENT OF MASTER TEACHER COMMITTEE
_____
A master teacher committee shall be established for the purpose of designating teachers in the building/district as a master teacher.

_____
SELECTION OF THE MASTER TEACHER COMMITTEE MEMBERS
_____
The master teacher committee shall be comprised of a 
majority of practicing teachers.
_____
The odd-numbered committee shall be comprised of ______members as follows:

_____
(number) Teachers appointed by the Association in a 


manner determined by the Association.
_____
(number) Administrators holding Ohio Administrator Licenses

_____
MASTER TEACHER COMMITTEE OPERATIONAL PROCEDURES
_____
The master teacher committee shall determine the time, location and number of committee meetings.
_____
The master teacher committee members shall jointly establish its Plan of Operation for the appropriate designation of a master teacher including but not limited to the application and review processes, the dissemination of general information to local association members, and the appeal procedure. 

_____
TERMS OF OFFICE
_____
The association shall determine the length of the term of office for the


local association member serving on the master teacher committee.
_____
The term of office for the master teacher committee member shall be______ (number) years.
_____
The terms of office for the master teacher committee shall be staggered.
_____
The association shall determine the process for removing a teacher member from office.

_____EMPLOYEE PROTECTION
_____
Under no circumstances is the involvement in the activities of the master teacher committee to be used for adverse employment decisions by the employer.
_____
Nothing in the master teacher committee process shall have an adverse impact on the educator’s performance evaluation as established in the collective bargaining agreement.
_____
In the event of an in-term vacancy or removal, the teacher member shall be replaced by the association.

_____TRAINING AND COMPENSATION
_____ 
As determined by the master teacher committee, the association master teacher 
committee members shall be provided on-going training by the employer to ensure consistent application of the master teacher criteria.
_____
The association master teacher committee members shall be compensated at their respective per diem rate in order to perform their master teacher committee duties.

_____The master teacher members shall be provided release time for any and all work pertaining to master teacher committee duties.

_____FACILITY, EQUIPMENT AND SUPPORT SERVICES

_____The master teacher committee shall be provided with adequate and secure space for the safe and secure storage of records, files and any other work and materials requiring storage and/or file space.

_____ 
The master teacher committee shall be provided with the equipment, paper and other materials necessary to perform its duties, as specified in the master teacher operating procedures.
_____
The master teacher committee shall be provided with secretarial support and any other support services necessary.

_____ MASTER TEACHER COMMITTEE APPEALS PROCEDURE 

_____ 
The master teacher committee shall determine its own appeals procedure.

_____ 
The master teacher committee appeals procedure is not subject to the grievance/arbitration procedure outlined in the collective bargaining agreement.

NOTE:
Issues for appeal are limited to procedural matters in master teacher committee appeals process (i.e., did the committee abide by its procedures in reviewing evidence and rendering judgment according to the criteria and standards?).
SUPPLEMENTAL CONTRACTS XE "SUPPLEMENTAL CONTRACTS" 
SUPPLEMENTAL SALARY SCHEDULES XE "SUPPLEMENTAL SALARY SCHEDULES" 
DEFINITION: 

A provision which defines standards for wages, hours, and other terms and conditions of employment for all supplemental positions whether the duties for such positions are performed during or beyond the regular work day or work year.

RATIONALE:

Employees who hold supplemental contracts are entitled to a clear statement of conditions of additional employment responsibilities and compensation.  Supplemental compensation for support staff employees shall comply with the Fair Labor Standards Act.

LEGAL REFERENCES:

ORC 4117.08

ORC 3319.08

ORC 3319.081

ORC 3319.111

Fair Labor Standards Act

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

Management reserves the right to establish supplemental positions.

Management reserves the right to determine whether supplemental positions are filled.

Management has the right to determine the person best qualified for the position.

UNION ARGUMENTS:

Employees are entitled to supplemental contract rights.

A standardized pay scale should exist for supplemental responsibilities.

Employees who perform equal work should receive equal pay.

Bargaining unit employees should be offered supplemental positions before they are offered to outside applicants.

The minimal SUPPLEMENTAL CONTRACTS provision contains the following:

1.
A section that contains a list of supplemental duties and compensation for each duty.

2.
A section that requires that each employee performing a supplemental duty must be given a written, limited, supplemental contract specifying the duty(ies) to be performed, the compensation to be paid, and the duration of the supplemental contract.

3.
A section that specifies when and how compensation for supplemental duties is to be paid.

4.
A section that requires that employees performing the same or similar supplemental duties shall receive the same compensation.

5.
A section that specifies the compensation to be paid for overtime, shift differentials, call in, hazardous duty, and other types of supplemental pay prompted by the nature of the work or the scheduling of the work.

6.
A section that specifies that overtime and compensatory time for employees covered by the Fair Labor Standards Act shall be in compliance with the Act.

7.
A section that specifies that the employee's performance of contracted supplemental duties may not adversely affect personnel decisions regarding the employee's regular employment.

8.
A section that requires that supplemental positions shall be posted and bid in accordance with the same procedures utilized for regular positions.

9.
A section that requires that the qualifications for each supplemental position shall be listed on the posting notice.

OPTIMAL STANDARDS:

A section that stipulates that acceptance of a supplemental contract is voluntary.  

A section that contains an anti-discrimination clause.

FOUR CORNERS IMPACT:

Recognition
Vacancies (Posting)

Work Day
Evaluations

Work Week
Nondiscrimination

Work Year

SAMPLE SUPPLEMENTAL CONTRACT PROVISION

____SUPPLEMENTAL DUTIES DEFINED

Supplemental duties shall be defined as those duties which are performed during time in excess of the work day, work week, work year, or in addition to the employee's regular duties.  Employees performing supplemental duties shall be issued written, individual, limited contracts that include:

duration of supplemental contract

title of supplemental position

amount of supplemental compensation or hourly rate by payment method

supplemental job description

____FILLING SUPPLEMENTAL POSITIONS

All qualifications for the supplemental position shall appear on the posting notice.  Employees who meet stated qualifications on the job listing shall be granted the position according to seniority.  Posting and filling of supplemental positions shall be in accordance with Section _____ of this contract.

____ACCEPTANCE OF SUPPLEMENTAL POSITIONS

Acceptance of a supplemental contract shall be voluntary.

____COMPENSATION FOR SUPPLEMENTAL POSITIONS

____
Compensation for supplemental duties shall be set forth in this Contract provided that all compensation paid shall be determined solely according to the principle or equal pay for equal work and without regard for age, sex, race, creed, religion, national origin, handicap, marital status or sexual orientation.

____
Those employees not covered by the Fair Labor Standards Act (FLSA) shall be paid in accordance with Article/Section _____ (Supplemental Salary Schedule) of this Contract.  Hourly employees or employees who fall under the FLSA shall be paid in accordance with those mandated guidelines and in accordance with the provisions of this  Contract.

____NON-RENEWAL OF SUPPLEMENTAL CONTRACTS

____
The Employer shall provide to the employee written notice of its intent to non-renew the employee's supplemental contract _____ days prior to the Employer's action to non-renew the contract.  Failure of the Employer to provide timely notice of intent to non-renew or to act in a timely manner on the non-renewal of a supplementary contract shall result in the automatic renewal of the contract.

____
No supplemental contract shall be non-renewed without just cause.

____
An employee's performance in a supplemental position shall not have an adverse impact on the employee's performance evaluation in his/her regular position.

____BARGAINING UNIT STATUS

Notwithstanding Section _____ of this Contract which defines the bargaining unit, all employees under supplemental contract shall be considered bargaining unit members with all duties, pay, and qualifications spelled out in the supplemental contract.

SECTION 5
HEALTH ISSUES

DRUG-FREE WORKPLACE XE "DRUG-FREE WORKPLACE" 
DEFINITION: 

A provision that establishes a drug awareness program, identifies employees' responsibilities under the Drug-Free Acts and provides for rehabilitation rather than discipline for violations of the policy.

RATIONALE:

This provision is necessary to meet federal requirements on drug-free workplace policy, to provide corrective and rehabilitative measures rather than punitive measures, to ensure due process rights, to preserve the privacy of members and to prevent overzealous Employers from imposing sweeping, intrusive policies under the guise of federal law.

LEGAL REFERENCES:

Drug Free Workplace Act of 1988, 41 USC Section 701 et al

Drug Free Schools and Communities Act of 1989, Title 20 USC Section 3224 (a)

Case No. 89-ULP-12-0701 SERB v. State of Ohio Office of Collective Bargaining

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

Drug-free Workplace Policy is mandated by law.

UNION ARGUMENTS:

Drug-Free Workplace Policy is a mandatory subject of bargaining.

Drug-Free Workplace provisions provide a fair and impartial application of the policy.

Drug-Free Workplace provisions protect wrongfully accused employees.

The minimal DRUG-FREE WORKPLACE provision contains the following:

1.
A section that establishes a drug-free awareness and education program.

2.
A section that defines all terms in the policy as they are defined in the statutes.

3.
A section that obligates the Employer to provide necessary assistance/rehabilitation and that directs employees convicted of drug offenses or who otherwise violate the Drug-Free Workplace Policy to receive necessary assistance/rehabilitation in lieu of discipline.

4.
A section that allows employees convicted of a criminal drug statute conviction occurring in the workplace no less than the statutory five-day period during which he/she must notify the employer of the conviction.

5.
A section that provides for just cause in the discipline of any employee accused of violating the policy.

6.
A section that protects the employees statutory termination rights.

7.
A section that provides for confidentiality.

FOUR CORNERS IMPACT:

Employer-required Physical Exams

Insurance

Employee Assistance Program

SAMPLE DRUG-FREE WORKPLACE PROVISION

___BOARD POLICY

All employees shall receive a copy of the Board adopted resolution regarding a drug-free workplace.

___PROHIBITIONS

All employees shall refrain from the use, manufacture, distribution, or possession of controlled substances or alcohol while in the workplace.

___DEFINITIONS

For the purposes of this provision, the following definitions shall apply:

"Drug abuse offenses" shall be defined as the unlawful possession, use or distribution of controlled substances and alcohol.

"Workplace" is defined as any area under the control of the school district or at any school-sponsored activity regardless of location.

___VIOLATIONS

An employee accused of being in violation of this provision shall be afforded due process and shall not be disciplined without just cause.

___REHABILITATION

____
For employees who are determined to be first time offenders in the workplace, the corrective action shall be a requirement for the employee to complete an appropriate rehabilitation program provided by the Employer.

___DISCIPLINARY ACTION

Subsequent offenses may result in just cause discipline.  Such discipline may ultimately result in termination of employment in accordance with the Ohio Revised Code and the provisions of this contract.

___REPORTING

Any employee convicted under a criminal drug statute of an offense occurring in the workplace must report his/her conviction to the administration no later than five (5) working days after the conviction. Failure to do so may result in discipline for just cause.

___EDUCATION

The Employer shall provide a drug-free awareness and education program for all employees.

SAMPLE DRUG FREE WORKPLACE POLICY AND AWARENESS PROGRAM

(For adoption by the School Boards to be in compliance with the Act.)

Drug or alcohol abuse in the workplace is dangerous and can be harmful.  It is especially important that employees not use controlled substances or alcohol in the workplace.  Therefore, it is the Policy of the ____________________________ Board of Education to establish a drug free workplace.

For these reasons the ____________________________ Board of Education is committed to maintaining a drug free workplace, and therefore, shall provide a drug free awareness and education program for all employees.  Further, it will enforce a policy requiring all employees to refrain from the use, manufacture, distribution, or possession of controlled substances or alcohol while on the job or on school premises.  Employees who fail to comply with this policy may be subject to discipline for just cause.  For employees determined to be first time offenders in the workplace, the corrective action shall be the completion of an appropriate rehabilitation program.  Subsequent offenses may result in just cause discipline in accordance with the Ohio Revised Code and the provisions of the collective bargaining agreement.

Any employee convicted of an offense occurring in the workplace under a criminal drug statute must report his/her conviction to the Employer no later than five (5) working days after the conviction.  Failure to do so may result in discipline for just cause.  In order to ensure that all employees are given every opportunity to comply with this policy, the Board of Education shall provide an intervention and rehabilitation program.

Drug-Free Workplace Act of 1988

TITLE 41. PUBLIC CONTRACTS 
CHAPTER 10. DRUG-FREE WORKPLACE 
41 USCS 701 (1996)

Sec. 701. Drug-free workplace requirements for Federal contractors 
(a) Drug-free workplace requirement 

Requirement for persons other than individuals.  

No person, other than an individual, shall be considered a responsible source, under the meaning of such term as defined in section 403(8) of this title, for the purposes of being awarded a contract for the procurement of any property or services of a value greater than the simplified acquisition threshold (as defined in section 403(11) of this title) by any Federal agency, other than a contract for the procurement of commercial items (as defined in section 403(12) of this title), unless such person agrees to provide a drug-free workplace by - 

(A) publishing a statement notifying employees that the unlawful manufacture, distribution, dispensation, possession, or use of a controlled substance is prohibited in the person's workplace and specifying the actions that will be taken against employees for violations of such prohibition; 

(B) establishing a drug-free awareness program to inform employees about - 

(i) the dangers of drug abuse in the workplace; 

(ii) the person's policy of maintaining a drug-free workplace; 

(iii) any available drug counseling, rehabilitation, and employee assistance programs; and 

(iv) the penalties that may be imposed upon employees for drug abuse violations; 

(C) making it a requirement that each employee to be engaged in the performance of such contract be given a copy of the statement required by subparagraph (A); 

(D) notifying the employee in the statement required by subparagraph (A), that as a condition of employment on such contract, the employee will - 

(i) abide by the terms of the statement; and 

(ii) notify the employer of any criminal drug statute conviction for a violation occurring in the workplace no later than 5 days after such conviction; 

(E) notifying the contracting agency within 10 days after receiving notice under subparagraph (D)(ii) from an employee or otherwise receiving actual notice of such conviction; 

(F) imposing a sanction on, or requiring the satisfactory participation in a drug abuse assistance or rehabilitation program by, any employee who is so convicted, as required by section 703 of this title; and 

(G) making a good faith effort to continue to maintain a drug-free workplace through implementation of subparagraphs (A), (B), (C), (D), (E), and (F). 

(2) Requirement for individuals.  No Federal agency shall enter into a contract with an individual unless such individual agrees that the individual will not engage in the unlawful manufacture, distribution, dispensation, possession, or use of a controlled substance in the performance of the contract. 

(b) Suspension, termination, or debarment of contractor 

Grounds for suspension, termination, or debarment  

Each contract awarded by a Federal agency shall be subject to suspension of payments under the contract or termination of the contract, or both, and the contractor thereunder or the individual who entered the contract with the Federal agency, as applicable, shall be subject to suspension or debarment in accordance with the requirements of this section if the head of the agency determines that - 

(A) the contractor violates the requirements of subparagraph (A), (B), (C), (D), (E), or (F) of subsection (a)(1) of this section; or 

(B) such a number of employees of such contractor have been convicted of violations of criminal drug statutes for violations occurring in the workplace as to indicate that the contractor has failed to make a good faith effort to provide a drug-free workplace as required by subsection (a) of this section. 

(2) Conduct of suspension, termination, and debarment proceedings 

(A) If a contracting officer determines, in writing, that cause for suspension of payments, termination, or suspension or debarment exists, an appropriate action shall be initiated by a contracting officer of the agency, to be conducted by the agency concerned in accordance with the Federal Acquisition Regulation and applicable agency procedures. 

(B) The Federal Acquisition Regulation shall be revised to include rules for conducting suspension and debarment proceedings under this subsection, including rules providing notice, opportunity to respond in writing or in person, and such other procedures as may be necessary to provide a full and fair proceeding to a contractor or individual in such proceeding. 

Effect of debarment.  

Upon issuance of any final decision under this subsection requiring debarment of a contractor or individual, such contractor or individual shall be ineligible for award of any contract by any Federal agency, and for participation in any future procurement by any Federal agency, for a period specified in the decision, not to exceed 5 years. 

HIGHER EDUCATION RESOURCES AND STUDENT ASSISTANCE

CHAPTER 28 - SUBCHAPTER XII - GENERAL PROVISIONS

Sec. 1145g. Drug and alcohol abuse prevention 

(a) Certification requirements 

Notwithstanding any other provision of law, no institution of higher education shall be eligible to receive funds or any other form of financial assistance under any Federal program, including participation in any federally funded or guaranteed student loan program, unless it certifies to the Secretary that it has adopted and has implemented a program to prevent the use of illicit drugs and the abuse of alcohol by students and employees that, at a minimum, includes - 

(1) the annual distribution to each student and employee of - 

(A) standards of conduct that clearly prohibit, at a minimum, the unlawful possession, use, or distribution of illicit drugs and alcohol by students and employees on its property or as part of any of its activities; 

(B) a description of the applicable legal sanctions under local, State, or Federal law for the unlawful possession or distribution of illicit drugs and alcohol; 

(C) a description of the health risks associated with the use of illicit drugs and the abuse of alcohol; 

(D) a description of any drug or alcohol counseling, treatment, or rehabilitation or re-entry programs that are available to employees or students; and 

(E) a clear statement that the institution will impose sanctions on students and employees (consistent with local, State, and Federal law), and a description of those sanctions, up to and including expulsion or termination of employment and referral for prosecution, for violations of the standards of conduct required by paragraph (1)(A); and 

(2) a biennial review by the institution of its program to - 

(A) determine its effectiveness and implement changes to the program if they are needed; and 

(B) ensure that the sanctions required by paragraph (1)(E) are consistently enforced. 

(b) Availability to Secretary and public of annual distributions and biennial reviews Each institution of higher education that provides the certification required by subsection (a) of this section shall, upon request, make available to the Secretary and to the public a copy of each item required by subsection (a)(1) of this section as well as the results of the biennial review required by subsection (a)(2) of this section. 

(c) Regulations; sanctions 

(1) The Secretary shall publish regulations to implement and enforce the provisions of this section, including regulations that provide for - 

(A) the periodic review of a representative sample of programs required by subsection (a) of this section; and 

(B) a range of responses and sanctions for institutions of higher education that fail to implement their programs or to consistently enforce their sanctions, including information and technical assistance, the development of a compliance agreement, and the termination of any form of Federal financial assistance. 

(2) The sanctions required by subsection (a)(1)(E) of this section may include the completion of an appropriate rehabilitation program. 

(d) Procedures applicable upon termination of financial assistance Upon determination by the Secretary to terminate financial assistance to any institution of higher education under this section, the institution may file an appeal with an administrative law judge before the expiration of the 30-day period beginning on the date such institution is notified of the decision to terminate financial assistance under this section. Such judge shall hold a hearing with respect to such termination of assistance before the expiration of the 45-day period beginning on the date that such appeal is filed. Such judge may extend such 45-day period upon a motion by the institution concerned. The decision of the judge with respect to such termination shall be considered to be a final agency action. 

CHRONIC COMMUNICABLE DISEASES XE "CHRONIC COMMUNICABLE DISEASES" 
DEFINITION: 

A provision that mandates fair treatment of employees who have contracted or who have been exposed to a chronic communicable disease.

RATIONALE:

This provision is necessary to ensure that the Employer will not discriminate against employees who have contracted or been exposed to a chronic communicable disease; to ensure that confidentiality is maintained; to ensure that the Employer does not violate the Contract when attempting to reasonably accommodate employees who are known carriers and cannot perform their normal responsibilities; and to ensure that the Employer moves expeditiously to eliminate a known health risk.

LEGAL REFERENCES:

ORC 3313.71

ORC 3319.13

ORC 3701.242

ORC 3701.243

ORC 3701.244

ORC 3701.249

AMERICANS WITH DISABILITIES ACT

OEA POLICY REFERENCES:




EMPLOYER ARGUMENTS:

The Employer is prohibited from discriminating against handicapped (disabled) employees by federal and state law.  Therefore, contractual prohibition is unnecessary.

UNION ARGUMENTS:

Any action taken by the Employer to manage a health risk will impact the working conditions of employees and therefore, is a mandatory subject of bargaining.

Inclusion of this provision in the Contract increases the awareness of employees and the Employer of the rights of disabled employees and may reduce the potential for discrimination.

The Union and Employer should reach agreement on how a health crisis should be handled before it occurs.  Then, in the event of a crisis, they can work cooperatively to address the concerns of the school community and the general public.

The minimal CHRONIC COMMUNICABLE DISEASES provision contains the following elements:

1.
A section mandating that all chronic communicable diseases shall be treated as a disability (or handicap) to the extent recognized by law.

NOTE:
Treating a chronic communicable disease as a handicap substantially increases the protection of the individual who has contracted the disease.

2.
A section prohibiting discrimination against an employee as a result of that employee's contracting a chronic communicable disease.

3.
A section requiring the Employer to provide reasonable accommodation to the extent required by law to an employee whose medical condition prevents the employee from performing the essential functions of the job.

NOTE:
Failure of the Employer to do so would be grounds for a discrimination suit/grievance.

4.
A section prohibiting the involuntary removal of an employee without a just cause hearing as provided by ORC 3319.13.

NOTE:
The statute does not address the rights of DD or Higher Education employees.  Accordingly, additional language similar to ORC 3319.13 may have to be drafted to protect the interests of those employees.

5.
A section prohibiting the indiscriminate testing of employees.

NOTE:
ORC 3313.71 gives the Employer the authority to examine pupils, teachers, and other school employees as, in their opinion, the protection of the health of the school community requires.  However, for employees suspected of having AIDS, ORC 3701.242 should prevail over ORC 3313.71.

6.
A section requiring informed consent of the employee prior to any testing.

7.
A section specifying the Employer's obligation to pay the cost of the  testing. 

NOTE:
This is currently the Employer's obligation and should not   be compromised.

8.
A section that ensures the confidentiality of all matters pertaining to allegations, reports and tests to the extent required by Ohio and Federal law.

9.
A section requiring hygiene training.

10.
A section requiring the Employer to provide an education program aimed at reducing the irrational fears of the school community regarding chronic communicable diseases and their transmission.

NOTE:
Both state and federal statute strongly protect the rights of an employee with a chronic communicable disease.  Be sensitive to the possibility that advocating these rights might cause conflict among bargaining unit members especially as it regards the impact of decisions related to reasonable accommodations of the afflicted employee.

FOUR CORNERS IMPACT:

Leave provisions
Seniority

Vacancies
Reclassifications

Transfers
Health and safety

Reassignments
Employer-required physical examination

Non-Discrimination

SAMPLE CHRONIC COMMUNICABLE DISEASES PROVISION

___NON-DISCRIMINATION

___
An employee who has been exposed to or who contracts a chronic communicable disease shall be treated no differently than an employee with any other medical disability.

___
No employee shall be subjected to indiscriminate testing.

___
The Employer shall not discharge any employee nor otherwise discriminate against any employee with respect to wages, hours, terms  or other conditions of employment on the basis of the fact that such employee has contracted a chronic communicable disease.

____
The sexual orientation of any employee will not be a factor in determining the need for medical evaluation.  No employee will be required to provide information as to his/her sexual orientation.

___REASONABLE ACCOMMODATION

The employer shall provide reasonable accommodation to the extent required by law to an employee whose medical condition prevents the employee from performing the essential functions of the job.

___INVOLUNTARY REMOVAL

No employee shall be involuntarily removed without a just cause hearing as provided in ORC 3319.13.

___TESTING

___Tests for chronic communicable diseases shall be performed only if, prior to the test, informed consent is obtained by the Employer.

___All costs for testing shall be paid by the Employer.

___CONFIDENTIALITY

All information pertaining to chronic communicable diseases shall be confidential regardless of the source, including whether the information is obtained intentionally or unintentionally.

___COUNSELING
To the extent required by law, the Employer shall provide counseling at the time the employee is told the results of the test for any employee who is tested for a chronic communicable disease.

___HYGIENE TRAINING

The Employer shall provide training for employees and establish routines for handling body fluids as recommended by the Center for Disease Control.

___EDUCATION

The Employer shall implement education programs for all school employees, students and the school community regarding chronic communicable diseases and their transmission.  The purpose of such programs shall be to reduce irrational fears regarding the diseases and their transmission within the school environment.

CHRONIC COMMUNICABLE DISEASES STRATEGY AND RATIONALE

It is essential to impose limits on employer's prerogative within the parameters of the contract as enforcement through the courts is lengthy and costly.  In the case of some diseases, employee could be dead before redress could be obtained.

Confidentiality is essential and required by law.  Make employer accountable.  Rumors can be injurious to the affected employee's continued acceptance in the workplace and may cause unfounded and unnecessary anxiety on the part of unaffected employees.

HEALTH AND SAFETY XE "HEALTH AND SAFETY" 
DEFINITION: 

A provision that ensures that employees are not required to work nor direct others to work in dangerous or unhealthy working conditions, or be directed to use unsafe equipment, or perform duties when their health, safety, or well-being may be endangered.

RATIONALE:

All employees have the statutory right to work in safe and healthy working environments.

LEGAL REFERENCES:

ORC 1347 Ohio Privacy Act

ORC 4101.11

ORC 4117.01 (H)

29 Codified Federal Register (OSHA Standards) 1960

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

It is a management right to determine the hazardous nature of any job or working environment.

The Employer is responsible for providing a safe working environment, for responding to reports of unsafe conditions, and for taking action to eliminate or prevent the unsafe conditions.

Certain jobs require employee to work in hazardous conditions in order to maintain efficient operation of the schools.

UNION ARGUMENTS:

Working conditions constitute a mandatory subject of bargaining.

Since it is the responsibility of the Employer to provide a safe environment for students and employees, the Employer should welcome input from employees to help carry out this responsibility.

Bargaining unit positions which involve hazardous duties should be identified and assigned additional compensation.

The Employer may not be aware of unsafe conditions which may cause accidents that require costly worker's compensation claims.

The minimal HEALTH AND SAFETY provision contains the following elements:

1.
A section that provides that employees will not be required to work in unsafe or unhealthy working conditions or to use unsafe equipment or direct other employees to do so.

2.
A section that provides that employees will not be directed to perform unsafe acts.

3.
A section that provides for the creation of a Labor/Management Health and Safety Committee and Union building/worksite safety representatives.

4.
A section that mandates that the Employer provide safety equipment and protective clothing at no cost to the employee.

5.
A section requiring the Employer to provide training to any employee who is required to operate potentially hazardous equipment or to work in a potentially hazardous work environment.

FOUR CORNERS IMPACT:

Hazardous Duty Pay

No Strike

Labor-Management Committee

Inservice/First Aid Training

Physical Examinations

Assault Leave

Other Training Provisions regarding Health and Safety (i.e., Education)

SAMPLE HEALTH AND SAFETY PROVISION

___MAINTENANCE OF HEALTH AND SAFETY

The Employer shall be responsible to ensure and maintain conditions of employment that are free of hazards that are causing or are likely to cause accident, injury, or illness to employees.  The Employer's Occupational Safety and Health program shall comply with the requirements of the basic program elements of the Department of Labor Regulations.

___HEALTH AND SAFETY COMMITTEE DUTIES

The parties shall establish and maintain a Health and Safety Committee with equal numbers appointed by the Employer and Union.  The Health and Safety Committee shall be responsible for monitoring the safe and healthful condition of the workplace and for reviewing and recommending appropriate health and safety procedures to the Employer to be implemented.  The responsibilities of the Health and Safety Committee shall include, but not be limited to the following:

Monitoring and assisting in the operation of the local Health and Safety Program and making recommendations to the Employer for improvement.  Remedies may include relocation of work station(s), reassignment of work or, in extreme circumstances, temporary excuse from work.

Monitoring findings and reports of workplace inspections to confirm that appropriate corrective measures are implemented.

Reviewing the Employer's plans for abating or eliminating hazards.

Reviewing responses to reports concerned with allegations of hazardous conditions, alleged health and safety program deficiencies and allegations of related discrimination.

Reviewing procedures for handling health and safety  suggestions and recommendations from employees.

Reviewing reports of unsafe and unhealthful conditions where the hazard has been disputed.

___HEALTH AND SAFETY INFORMATION

___
The Health & Safety Committee shall have access to any records and or information needed to perform its responsibilities.

___
The Employer shall provide the Union access to health and safety records consistent with the Ohio Privacy Act and provide copies of such records as requested by the Union.  The Employer shall notify the Union of the report of any job-related, disabling injury/illness within ______ ( ) work days of the report and provide copies of the report to the Union.

___
The Employer shall provide to the Union and an affected employee(s), all available product information and safety data regarding any specific chemicals which the Employer provides to be used at the worksite.

___SAFETY TRAINING
___
The Employer shall provide timely, appropriate, and adequate training  for employees who are required to perform duties that involve potential hazards to health and safety.

___
Training conducted during work time shall be at the Employer's expense.

___
Employees attending training sessions outside of their regular work day shall be compensated as follows:

Hourly employees shall be paid according to the provisions of the Fair Labor Standards Act or the compensation provision of this contract, whichever is greater.

All other employees shall be paid at their per diem rate.

___
The Employer shall provide specialized training as necessary for Union-designated representatives on the Health and Safety Committee.

___FIRST AID
The Employer shall ensure that there is reasonable access to adequate 

first aid kit(s) at each work site, which shall be maintained at designated locations.

___NO REPRISALS

___
There shall be no reprisals, restraints, interference, coercion, or  discrimination against an employee for filing a report of an unsafe or unhealthy condition, for refusing to work in an unsafe environment or to perform unsafe tasks, or for any other participation in the health and safety program.

___
In the case of an imminent danger situation, the persons reporting such situation shall make the reports in the most expeditious manner available.

SECTION 6
ASSIGNMENT/VACANCY/TRANSFER

ASSIGNMENT XE "ASSIGNMENT"  - VOLUNTARY TRANSFER XE "VOLUNTARY TRANSFER" 
TRANSFER (INVOLUNTARY) XE "TRANSFER (INVOLUNTARY)" 
DEFINITION: 

A provision that defines the procedure to fill an open position in the bargaining unit and an employee's rights related to filling those positions.

RATIONALE:

This provision is necessary to establish an employee's rights and the method of filling open bargaining unit positions.

LEGAL REFERENCES:

ORC 3319.01

ORC 124.22

OEA POLICY REFERENCES:




EMPLOYER ARGUMENTS:

The method of filling vacant positions is a management right.

The inclusion of such a provision is not in the best interest of the overall operations of the Employer's purpose or mission.

UNION ARGUMENTS:

Such a provision gives order and objectivity to a very important condition of employment.

Fairness in the assignment of employees increases the morale of employees.

It's advantageous to the Employer to encourage employees to enhance their skills and training in preparation for other positions.

The opportunity to move into other positions helps reduce employee turnover.

The minimal TRANSFER PROVISION contains the following:

___VOLUNTARY TRANSFER
1.
A section that defines voluntary transfer.

2.
A section that establishes the right of an employee to initiate a transfer.

3.
A section that assures no loss of employee rights due to implementation of a voluntary transfer.

4.
A section that guarantees the voluntary transfer if the employee meets the certification, license, or entry-level requirements for the vacant position.

5.
A section that establishes seniority as the final criteria when more than one applicant meets the certification, license, or entry-level requirements for the vacant position.

6.
A section that requires written reasons be provided to the employee if the transfer is denied.

7.
A section that requires voluntary/involuntary transfer decisions be made without regard race, color, religion, creed, national origin, sex, age, marital status, sexual orientation, gender identity and gender expression, disability, veteran status or political or union affiliation
 ___INVOLUNTARY TRANSFER

8.
A section that defines an involuntary transfer.

9.
A section that establishes that the transfer will not be arbitrary or capricious.

10.
A section that establishes that no transfer will be disciplinary in nature.

11.
A section that prohibits the involuntary transfer of an employee when there is an applicant who meets the certification, license, or entry-level requirements for the vacant position.

12.
A section that establishes that a transfer may not be used to contravene other rights in the Contract.

OPTIMAL STANDARDS:

A section requiring the written reason for implementing an involuntary transfer.

FOUR CORNERS IMPACT:

Vacancy

Reduction In Force

Discipline and Discharge

SAMPLE TRANSFER PROVISION

___DEFINITIONS

___
A transfer shall be defined as a change in assignment by an employee from one bargaining unit position to another.

___
A voluntary transfer shall be defined as an employee initiated reassignment.

___
An involuntary transfer shall be defined as an Employer initiated reassignment of an employee.

___VOLUNTARY TRANSFER PROCEDURE

___
Employees shall have __________ ( ) days after the posting date of a vacancy to file a voluntary transfer request with the Employer.

___
The most senior employee requesting the transfer, who meets the stated position certification, license, and/or entry level qualifications, shall be transferred to the position.

___
An employee making a request for a voluntary transfer to a vacancy, and whose request is denied, shall be given written reasons for the denial.

___
No vacancy shall be filled through any other means if an employee meeting the stated qualifications has made a voluntary transfer request.

___INVOLUNTARY TRANSFER PROCEDURE

___
If no employee requests the vacant position, the Employer may request an employee to accept an involuntary transfer.

___
No employee shall be involuntarily transferred in an arbitrary or capricious manner or for disciplinary reason(s).

___
Any employee involuntarily transferred shall be given written reason(s) for such transfer.

___
If the position still remains vacant, the Employer shall fill the position by hiring a new employee possessing the stated qualifications in the posting.

___MISCELLANEOUS

___
No transfer shall be implemented during a period of Reduction in Force that will negatively cause the layoff of a more senior employee.

___
No transfer shall be implemented during a period of Reduction in Force that will negatively impact the recall of an employee on layoff.

____
Transfer decisions will be made without regard race, color, religion, creed, national origin, gender, age, marital status, sexual orientation, gender identity and gender expression, disability, veteran status or political or union affiliation
VACANCY XE "VACANCY" 
DEFINITION: 

A provision that defines an open position in the bargaining unit, posting requirements of said position, and an employee's rights in obtaining the position.

RATIONALE:

This provision is necessary in order to maintain and/or increase the size of the work force and to provide a fair and equitable basis for filling the positions prior to the employment of a new employee.

LEGAL REFERENCES:

ORC 4117.08 (C)

ORC 124.27 et al

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

The determination of a vacancy is a management right.

It is a management right to determine the size of the work force.

UNION ARGUMENTS:

The number of positions in the bargaining unit directly affects terms and conditions of employment and therefore this is a mandatory subject of bargaining.

Established procedures for posting and filling positions improves employee morale by providing for possible periodic change(s) in work assignment.

The posting of a vacant position assists the Employer in identifying employees who are interested in and qualified for the position.

The minimal VACANCY PROVISION contains the following:

1.
A section that defines a vacancy.

2.
A section restricting the temporary filling of a vacancy.

3.
A section that mandates posting within the bargaining unit prior to advertising outside the bargaining unit, including provisions for summer posting.

4.
A section that mandates certification, license, entry-level requirement and seniority as criteria for filling a vacancy.

5.
A section that establishes timelines for the posting and filling of a vacancy.

OPTIMAL STANDARDS:

A section stating seniority is the final determining factor in the internal filling of a vacancy.

FOUR CORNERS IMPACT:

Assignments

Transfers

RIF (Recall)

Class Size/Workload

SAMPLE VACANCY PROVISION

___DEFINITION

___
A vacancy shall be defined as any position in the bargaining unit  resulting from:

An employee's leaving employment as a result of a termination, resignation, or death.

An employee's non-renewal for just cause.

An employee's transfer to another bargaining unit position.

An employee's assuming a non-bargaining unit position.

An employee's leave of absence for more than ______ ( ) working days, and it is not specifically provided for in the Contract that the employee retains the right to return to the same  position.

The creation of a new bargaining unit position.

___POSTING OF A VACANCY NOTICE

___
The vacancy notice shall be posted within ______( ) work days of the occurrence of the vacancy.

___
The vacancy notice shall be posted openly on all employee bulletin boards, a copy sent to the Union President and mailed to employees scheduled to work during the posting period.

___
The vacancy notice shall include the position title, entry level qualifications, licensing, and/or certification requirements; description of the position's duties; pay rate/grade of the position; title of immediate supervisor; location where work is to be performed; date of initial posting; and last date to apply for the position.

___
The posting period shall be for ______ ( ) work days.

___FILLING OF VACANCY

___
No vacant position shall be filled using any other method than that stated in this Contract.

___
No vacancy may be filled on a temporary basis for more than ______( ) work days.

___
The vacancy shall be permanently filled not later than ______ ( ) calendar days after the posting of the vacancy notice.

___
Seniority shall be the final determining factor in the internal filling of a vacancy.
SECTION 7
REDUCTION IN FORCE

REDUCTION IN FORCE (RIF) XE "REDUCTION IN FORCE (RIF)" 
DEFINITION: 
A provision that sets Union and Employee rights regarding the reduction of the number of positions in the bargaining unit.

Note A:  ORC 3319.17 (Teacher) limits the Employer to authorize a reduction in five (5) specific situations:

· where there has been a decreased enrollment of pupils in the district

· where regular teachers have returned from a leave of absence

· where schools have been suspended or

· where there have been territorial changes affecting the district, or  

financial reasons.

Educational Service Centers may also reduce teachers whenever contracted services to other districts are discontinued.

Note B:  For any of the above reasons a board of education may make a “reasonable reduction.”

Note C:   Chapter 124.321 (ESP’S)

· Abolishment of position (defined as a permanent deletion) as a result of the reorganization of the district to improve efficiency  
· Lack of work

· Lack of funds (defined as a current or projected deficit requiring a reduction in the level of staffing.

Note D:  For non-civil ESP’s, an employer may authorize a RIF for the same reasons enumerated under Note A.

RATIONALE:

Without a RIF provision, RIF is limited only as provided under ORC 3319.17 and 124.321. 

However, under these reasons the Employer has the unilateral right to determine the size of 

the workforce and to non-renew without recall all teachers under limited Contracts. 

A reduction in force provision is vital to ensure job security rights for Employees.

LEGAL REFERENCES:

ORC 4117.08(C) (5)(6) – management rights

ORC 3316.03(B) – fiscal emergency

ORC 3319.17 – Reduction of Certified Staff/Recall

ORC 3319.081 and T 12.13 – Continuing Contracts for non-certificated

ORC 124.321 – Civil Service for layoffs

Cuyahoga Falls Education Association v. Cuyahoga Falls City Board of Education (61 Ohio St., 3d 193, 1991)

Phillips v. South Range Local Board of Education (45 Ohio St., 3d, 66, 1989)

Bitting v. Cuyahoga Falls City School District Board of Education, Case No. 12042 (Summit Co., AP, Oct. 9, 1985)

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

The Employer has the legal right and obligation to determine the size and structure of the workforce.

The Employer is not obligated to provide any greater rights to Employees than those set forth under statute.

UNION ARGUMENTS:

A reduction in force impacts on the terms and conditions of employment and is a mandatory subject of bargaining.

Job security is important to retention of quality personnel and maintenance of Employee morale.

An orderly reduction in force procedure minimizes the disruptive impact on the educational environment.

The best time to develop a reduction in force procedure is before the Employer is confronted with the problem.

The minimal REDUCTION IN FORCE (RIF) provision contains the following elements:

OPTIMAL PROVISION:

A section specifying that no RIF shall occur during the term of the Contract.

GENERAL STANDARDS
1.
A section defining RIF as the elimination of, reduction of, or failure to fill a bargaining unit position.

NOTE:
The Contract must define “reasonable reduction,” i.e. how much of a decline in student enrollment justifies the reduction of one staff member.

2.
A section specifying that a RIF may be triggered only by a continuing decline in student enrollment that occurs during the term of the contract, a return of an Employee from a leave of absence, or the suspension of schools or territorial changes affecting the district (or Employer).

NOTE:

The term continuing decline is designed to prevent the Employer from relying on previous year’s decline in enrollment to justify a reduction in force in a year when no decline in enrollment has occurred.

NOTE:

ORC 124.321 (which applies to Civil Service Employees) provides that RIF may occur for economic reasons and that non-civil service ESP’s have no statutory layoff protection.

3.
A section stating that a RIF may not occur, in the event there are procedural violations of the contract.  Any violations of the evaluation procedure, procedural or substantive are subject to the grievance procedure.


4.
A section requiring that Employees affected by a RIF shall be determined by seniority and contract status within areas of certification, license, or entry-level requirement.  Seniority shall only be modified by teachers rated ineffective for three or more consecutive years after full implementation of new evaluation tool, who will be placed in a separate category possessing not comparable evaluations to the remainder of the bargaining unit.


5.
A section requiring that a RIF shall be implemented only by suspension of contract.


6.
A section stating that notification of RIF must occur no later than April 30.


7.
A section restricting the implementation of a RIF to the beginning of a work year.


8.
A section ensuring the recall rights of laid-off Employees.

PRIOR TO IMPLEMETATION OF RIF


9.
A section requiring the Employer to provide the Union with a copy of the seniority list by November 1 with 30 days to make any corrections.


10.
A section requiring Union notification of reason(s) for a RIF 30 days prior to implementation.


11.
A section requiring the Employer to provide the Union with a list of positions to be eliminated prior to implementation of a RIF, and the reasons for the RIF.


12.
A section requiring the Employer to provide the Union with a list of Employees to be affected by the RIF prior to implementation, and the reasons for their selection of the employees affected.


13.
A section requiring the Employer to notify the Union of the RIF 30 days in advance of the RIF implementation date.


14.
A section prohibiting any transfer, reassignment, or job reclassification prior to implementation of RIF that would cause a more senior Employee to be laid off before a less senior Employee.

IMPLEMENTATION OF RIF


15.
A section which establishes the sequence for elimination of positions, with positions of Employees voluntarily terminating employment being eliminated first, the positions of Employees on inactive status eliminated next, and the positions of Employees on active status eliminated last.


16.
A section that requires that layoff shall be restricted to the least senior Employee with comparable evaluations as long as (required by ORC) in the area of certification, license, or entry-level requirement for the position.


17.
A section that requires the Employer to provide advance notification of the final list of affected Employees to both the Employees and the Union with the reasons for their selection of the laid-off employees.

LAYOFF


18.
A section ensuring that acceptance or rejection of employment as a substitute or to a position providing less hours or compensation shall not constitute the basis for an Employer’s challenge to an Employee’s entitlement to unemployment compensation benefits or elimination from the recall list.

RECALL


19.
A section ensuring employees with other Certification/Licensure can bump less senior employees within those certificates/licenses.


20.
A section that guarantees first recall to the most senior Employee in the affected area of certification, license, or entry-level requirement with a limited contract and seniority with employees with comparable evaluations for those with continuing contracts “in reverse of the RIF” i.e. last riffed first recalled.


21.
A section that prohibits any transfer, reassignment, or job reclassification that would prevent the recall of any laid-off Employee.


22.
A section that entitles Employees to an unlimited period of recall.

NOTE: 

IF THE HB 153-COMPLIANT LANGUAGE IS TO BE NEGOTIATED AS AN MEMORANDUM OF UNDERSTANDING, THE MEMORANDUM OF UNDERSTANDING SHOULD CONTAIN SEVERABILITY LANGUAGE SIMILAR TO THE SEVERABILITY LANGUAGE IN THE COLLECTIVE BARGAINING AGREEMENT AS WELL, TO PROTECT THE REMAINING PROVISIONS OF THE MEMORANDUM OF UNDERSTANDING AND TO REQUIRE BARGAINING OVER THE IMPACT OF THE ADVERSE COURT DECISION.

OPTIMAL STANDARDS:

A section which specifies the rights of laid-off Employees.

A section defining duration of RIF.

FOUR CORNERS IMPACT


Seniority





Hours of Work


Vacancy





Subcontracting


Reassignments/Reclassifications

Contract Non-Renewal


Transfers (Involuntary)


Management Rights


Evaluations





Severability 

SAMPLE REDUCTION IN FORCE PROVISION

	OPTIMAL REDUCTION IN FORCE PROVISION


There shall be no reduction in force during the term of this Contract.  Reduction in force shall be defined as the reduction of, the elimination of, or the failure to fill a position in the bargaining unit.

Note:
To combine addendum of HB 153 issues for RIF, see HB 153/MEMORANDUM OF UNDERSTANDING addendum
	ALTERNATE REDUCTION IN FORCE PROVISION


____ DEFINITION OF RIF 
A reduction in force (RIF) shall have occurred when the Employer reduces, eliminates, or fails to fill a bargaining unit position.

____ REASONS FOR RIF (TEACHER)
A RIF may only occur for the following reasons:

A. Decline in student enrollment

B. Return of an Employee from a leave of absence

C. Suspension of schools or territorial changes affecting the district.

Note: If Contract already does specify “financial reasons” as a basis for implementing a RIF, then it is important to define those financial reasons.

D. Financial reasons are defined as a declaration by the Auditor of State of the District being placed in “Fiscal Watch,” except, when such declaration is the result of:

1. The District’s failure to submit or update a 5-year forecast in accordance with section 5705.291 of the Revised Code and Administrative Rule 3301-92-04, or

2. The District’s failure to submit a plan, within the allowable timeframe, to address a potential deficit when notified under division (B) of section 5705.391 of the Revised Code, or

3.  A declaration by the Auditor of State that the District’s financial records are un-auditable.

Note:  Fiscal Caution may be used in lieu of Fiscal Watch; however, this expands the definition of financial reasons.

Note:  If you need to propose language on RIF-ing for financial reasons, be sure to include a definition for financial reasons.

REASONS FOR RIF (ESP)

A. Abolishment of position (defined as a permanent deletion) as a result of the reorganization of the district to improve efficiency  
B. Lack of work 

C. Lack of funds (defined as a current or projected deficit requiring a reduction in the level of staffing)

____ NOTIFICATION OF ANTICIPATED RIF 

____If the Employer determines a RIF may occur, the Employer shall notify the Union in writing, not less than six (6) months prior to the date the RIF is to be implemented.  The notification shall include the reason(s) for the RIF; the position(s) to be reduced, eliminated, or not filled; the name(s) of the Employees to be affected, the date of Employer action to implement the RIF and the effective date of the RIF.

____The Employer shall develop and provide the Union with a RIF list of potentially affected Employees which shall be based on seniority and contract status within areas of certificate/license (teacher), classification/license (ESP), or entry-level requirement.

____Within ten (10) days of receipt of the notification, representatives of the Employer and the Union shall meet to review the proposed RIF.  If the Union disagrees with the reason(s) for implementation of the proposed RIF, the Union may demand the matter be submitted to expedited arbitration, in accordance with the Expedited Rules of the American Arbitration Association.

____ IMPLEMENTATION

____In determining the position(s) to be reduced, eliminated, or not filled, the following sequence shall be used:  
A. Position(s) vacated as a result of voluntary resignation, retirement, or death will not be filled. 

B. If additional reduction is necessary first probationary Employees shall be laid off, beginning with the least senior, then, (ESP) full-time Employee(s)  shall be laid off in reverse seniority order, i.e. least   senior Employee is the first to be laid off in accordance  with contract status within Certification/Licensure (teacher), classification/license (ESP) areas,  license, or entry-level requirements. 

C.
Employees who are laid off or displaced from their positions within one classification have the right to displace a less senior Employee from a different job classification, provided the Employee has previously held a position within that classification.  (ESP) 


Teacher Note:

See Seniority Provision for the calculation of seniority for part-time Employees.  

ESP Note:

See Seniority Provision for the calculation of seniority for part-time, probationary, and different classification Employees.

____During the implementation of RIF, no reassignment, transfer, or reclassification shall occur that will cause a more senior Employee to be laid off before a less senior Employee. 

____Layoff shall occur by suspension of contract.   The limited contract of an affected Employee that expires prior to the effective date of the RIF shall be renewed and then suspended to implement the layoff.  

____An Employee to be laid off due to RIF shall be given ___ ( ) days advance written notification prior to the implementation of the RIF.  The Union shall be sent a copy of said notification at the same time. The notice shall state the reason for RIF, the effective date of contract suspension, and the date of the Employer's action to implement the RIF. 

____ LIMITATIONS

____No new hire shall be employed in a bargaining unit position until all eligible, laid off Employees have been offered such position.

____No transfer, reassignment, or reclassification shall be made during a period of RIF that prevents the recall of an Employee on layoff status.  No vacancy shall be posted until all eligible Employees have been recalled.

____No current, non-bargaining unit Employee shall be assigned to fill a bargaining unit position while an eligible Employee remains on layoff status.

____Work previously performed by laid off Employees shall not be subcontracted.

____Qualifications for a bargaining unit position shall not be upgraded to prevent the recall of a laid off Employee.

____ LAYOFF RIGHTS 

An Employee on layoff status shall have the following rights:

A. The right to continue receipt of group insurance coverage at the Employer's expense.

B. The right to earn seniority credit during the period of layoff.

C. Credit for salary placement, upon recall, for the same or similar work performed while on layoff status.

D. The right to be notified by mail of all postings for bargaining unit positions.

E. The unchallenged right to unemployment compensation benefits when that Employee has not been offered an equivalent bargaining unit position during layoff.

F. Recognition of additional certification, license, or entry-level requirements earned or reported while on layoff status for recall purposes, provided such information is filed with the Employer prior to recall.

G. The right to priority status on the substitute list upon request. 
____ RECALL RIGHTS

____Laid off Employees shall be recalled in reverse order of seniority in keeping with contract status, Certification/Licensure (teacher) classification/license (ESP), or other entry-level requirements for the bargaining unit position, i.e. most senior laid off Employee, first recalled. 

Any Employee shall be considered to have recall rights if the Employee is either laid off or is working in a position of lower pay or fewer hours than the position he/she held prior to the Reduction in Force or working in any position with a different Employer. 
____The Employee shall be given ___ ( ) days to accept such offer and shall be granted a minimum ___ ( ) days from date of receipt of  the recall notice to report to work. 
____This procedure shall continue until all Employees on layoff status have been recalled, have retired under an Ohio State retirement system, or have voluntarily resigned.

____ TERMINATION OF RIF 

The RIF shall terminate when no Employee remains on layoff status and when the number of positions in the bargaining unit equals or exceeds the number of positions existing in the bargaining unit at the time of the initial reduction.

HB 153 ADDENDUM/MEMORANDUM OF UNDERSTANDNG

Sample Model Language

The language in this Memorandum of Understanding shall expire on ___________________________ or upon repeal, modification, and/or substitution of language contained in HB 153 as signed into law on June 30, 2011.

The provisions of the existing Negotiated Agreement which address Reduction in Force shall remain in full force and effect between the parties until such time as three (3) years of full implementation of a new evaluation system that is in compliance with the requirements of HB 153, as defined below, have elapsed.


Reduction in Force



Reasons for Reduction in Force 



A.
Staff reduction may be made for the following reasons:  return to duty of teachers on leave of absence, a decline in enrollment of students, or territorial changes in district boundaries.



B.
Further, the Board may make reductions for financial reasons under the following condition:




A committee composed of not less than two (2) members of the Board, five (5) members of the association assigned by the President, and the Superintendent as an ex officio member, shall meet to discuss reductions and make recommendations to the Board within reasonable time limits as established by the Board.



Procedure




If it is deemed necessary by the Board to reduce staff, the Board shall proceed to suspend contracts for teachers who have been evaluated in accordance with the evaluation procedure of this Agreement.  Suspension of contracts shall be recommended by Certification/Licensure area and an order shall be based on the following:



A. 
First, the Board shall accomplish any necessary reductions in staff through attrition (i.e. retirement, voluntary resignation, etc.), before any suspension of contracts.



B.
Second, should it be necessary to suspend contracts to achieve the necessary reduction in staff, limited contract teachers shall be reduced first utilizing the following order:

1.  Certification/Licensure within the affected teaching field

2.  Comparable evaluations as defined in this Agreement

3.  When evaluations are comparable, seniority in the District shall prevail, with the contract of the least senior limited contract teacher in the affected teaching field the first to be suspended.



C.
Third, should the necessary reduction of staff require that exceed the number of limited contract teachers in the affected field, only then shall continuing contract teachers be reduced by utilizing the following order:




1.  Certification/Licensure within the affected teaching field




2.  Comparable evaluations as defined in this Agreement


3.  When evaluations are comparable, seniority in the District shall prevail, with the contract of the least senior continuing contract teacher in the affected teaching field the first to be suspended. 



D.  
Using the exclusive criteria in this provision, the District will establish the order in which members’ contracts are suspended and will recall members in reverse order.



E.
Until a new evaluation process that complies with HB 153 is negotiated and has been fully implemented for at least three (3) years, all evaluations will be deemed comparable.  For the purposes of this section, the term “fully implemented” shall be exclusive of any school year in which a pilot evaluation process was in place.



F. 
Comparable Evaluations

1. The definition of the term “comparable,” as applied to teacher evaluations, included in this section shall only be applicable after a new evaluation system that complies with HB 153 has been negotiated and fully implemented, as defined above, for at least three (3) years.

2. All teachers within the District shall be deemed to have comparable evaluations except as defined otherwise in this section.

3. Upon full implementation of the new evaluation system, and with at least three (3) full years of student growth data, in the event a teacher is rated “Ineffective” for three (3) consecutive years, such teacher shall no longer be considered comparable to the rest of the bargaining unit for purposes of a reduction in force.  However, should such a teacher receive a rating above “Ineffective” in any given year, such teacher shall be deemed comparable with the rest of the bargaining unit.

4. A transfer or change of position of any kind, including, but not limited to, any transfer to a non-primary area of Certification/Licensure, shall require the consideration of an additional two (2) years of evaluation data before any determination that the teacher is non-comparable to the rest of the bargaining unit can be made.

5. (OPTIMAL) Any change in evaluators for a given bargaining unit member shall require the consideration of an additional two (2) years of evaluation data before any determination that the teacher is non-comparable with the rest of the bargaining unit can be made.

6. Newly hired teachers with less than three (3) years of student growth data shall be deemed comparable with the rest of the bargaining unit until and unless the teacher fits the criteria in Paragraph 3 of this section. (NOTE: THIS LANGUAGE SHOULD ONLY BE INCLUDED IF THE DEFINITION OF “COMPARABLE” IN PARAGRAPHS 2 & 3 ARE INCLUDED IN THE CONTRACT.  IF NOT, THE FOLLOWING SHOULD BE USED—“Newly hired teachers with less than three (3) years of student growth data shall not be deemed comparable with the rest of the bargaining unit, and shall be deemed comparable with any such teachers who have been rated “Ineffective” for at least three (3) consecutive years.”)


G. 
No reduction in force shall be accomplished through the nonrenewal or termination of the contract of any bargaining unit member.


RIF Notice Timelines
A. At least thirty (30) days prior to any authorization of a reduction in force by the Board for the following school year, the Association President shall be notified in writing of the potential of a reduction in force.  Such notice shall include the number of positions expected to be eliminated, the reason(s) for the reduction, and the affected teaching field(s), including grade level and/or department.

B. No reduction in force for the following school year shall be implemented after (OPTIMAL) April 30/(MINIMAL) June 1.  Further, this shall be the only time RIF shall be implemented.

C. Within five (5) days of the implementation of a reduction in force by the Board, all affected individuals shall be notified in writing of the action taken.  Such action shall include the reasons for the selection of the affected individual for reduction, which reasons shall not be arbitrary or capricious.



Seniority




Seniority shall be as defined in Section ______ of the Negotiated Agreement. 



Seniority Lists 

The administration shall post in each building seniority lists by areas of Certification/Licensure which show seniority
rankings and date of hire not later than November 1 of each school year.  A copy shall be given to the Association.  Should any errors be found on the seniority list, bargaining unit members and the Association shall have a period of not longer than thirty (30) days to submit such corrections in writing to the superintendent.  The corrected list shall then be reposted in each building within five (5) days of the close of the correction period.  The list shall be considered final after this second posting, except that teachers who are granted continuing contracts during the school year by the Board shall immediately have the change in seniority status reflected in the lists pursuant to Ohio law.



General Provisions

A. Reasons for all suspension of contracts as a result of a reduction in force shall not be arbitrary, capricious or discriminatory, and shall require just cause.

B. To the extent that a bargaining unit member’s evaluations are utilized to make a determination regarding suspension of his/her contract, both the procedure and the content of the evaluations shall be subject to the grievance procedure.  The District, in making such determination, must show just cause for said determination, which reasons shall be limited to the reasons identified on the Notice of RIF as found in RIF Notice Timelines, (C) above.

C. The procedure and substantive reasons for the reduction in force shall be subject to the grievance procedure.

D. Failure on the part of the District to correctly follow the Evaluation Procedures as found in the negotiated agreement (or any Memorandum of Understanding regarding same) shall preclude the District from suspending the contract of any bargaining unit member so incorrectly evaluated.  Should a grievance be filed on behalf of the affected employee, the matter shall be subject to expedited arbitration.  (OPTIMAL) If the evaluation procedures are subjected to such a challenge, the reduction in force shall be precluded until resolution is reached.  If the grievance is sustained, the member shall be reinstated with full back pay. (MINIMAL) If the grievance is sustained, the member shall be reinstated with full back pay.  



Displacement Rights 


Each teacher involved in a staff reduction may displace a less senior teacher holding a position for which the RIFed teacher is licensed / certified to teach. Among employees with comparable evaluations, seniority shall be the determining factor in implementing the displacement rights such employees shall have.  The seniority provisions as described in the negotiated agreement will apply.



Insurances


Employees on layoff shall be permitted to continue their group insurance policies that they were enrolled in at the time of layoff, provided that they pay not more than one hundred two percent (102%) of the cost of the premiums for such insurance, as provided by the Consolidated Omnibus Budget Reconciliation Act of 1986 and any amendment thereto.  It shall be the individual's responsibility to see that the monies are paid to the Plan Administrator by the time said premiums are due; otherwise said member shall be dropped from said insurance.  The employee must elect to continue the insurance coverage by giving written notice to the Board Treasurer within thirty (30) days of the Board's action pertaining to layoff.  It is understood that the Board will assume no responsibility for any cancellations of insurance coverage as a result of the employee's failure to provide the written notice.  It is also understood that this arrangement is only valid while the laid‑off employee remains unemployed and within the federal guidelines pertaining to COBRA.  The foregoing provision shall begin to apply September 1 in the calendar year in which the reduction in force was implemented, before which the Board shall continue to provide the affected employee(s) with all insurances and benefits as described in the negotiated agreement.



Recall 



A.
As positions become available, teachers who are reduced shall be rehired on the following basis:




1.
first ‑ teachers having continuing contracts in the reverse order of layoff;




2.
second ‑ teachers having limited contracts in the reverse order of layoff.



B.
If a teacher on layoff refuses the position offered by the Board for which he/she is certified/licensed, his/her layoff rights shall be terminated, unless such position is casual substitution or a position of lesser time than that vacated.



C.
Teachers on layoff are to notify the Superintendent in writing of any change in their addresses; any additions, deletions, and/or changes in areas of Certification/Licensure; and any desire to have their names removed from the recall list.  



D.
Limited contract teachers shall be retained on the recall list for thirty-six (36) months, which shall be from September 1st to September 1st.  

NOTE:  
IF YOU ARE NEGOTIATING THE ABOVE LANGUAGE AS AN MEMORANDUM OF UNDERSTANDING OUTSIDE OF THE CONTRACT, BE SURE TO INCLUDE SEVERABILITY LANGUAGE IN THE MEMORANDUM OF UNDERSTANDING SIMILAR TO THAT FOUND IN THE COLLECTIVE BARGAINING AGREEMENT THAT WILL PRESERVE MOST OF THE LANGUAGE IN THE EVENT A COURT RULING DEEMS SOME PART OF IT TO BE NON-COMPLIANT WITH HB 153.

REDUCTION IN FORCE (RIF) STRATEGY AND RATIONALE

1. The initial bargaining position should be that no RIF will occur during the term of the Contract.

NOTE: If unable to obtain the optimum position, adhere to the provisions set forth in the language guide.  It is critical to limit the number of RIF positions that may occur during the life of the Contract.

2. Define RIF to include the reduction or elimination of a bargaining unit position(s).  This enhances the four corner impact provisions and avoids the Employers' argument that RIF can be implemented for other than the stated reasons and the RIF provision only applies to the contractually stated reasons.

3. Do not expand the statutory reasons for RIF and do not make specific reference to ORC reasons. (See note above.)

4. If contract includes financial reasons as a basis for RIF, define financial reasons. (See Alternate Reduction if Force Provision above.)

5. The reasons for RIF in ORC are not the same for teachers and Education Support Personnel.  The law provides the reasons listed for the respective contracts.

6. A minimal advance notice to the Union is necessary to determine potential procedural violations before any Employee is adversely impacted by a RIF.  The basis for the RIF needs to be verified, if disputed, in an expeditious manner. 

7. The first step, when implementing RIF, is to determine the position(s) to be reduced, eliminated, or left unfilled.

8. The order of accomplishing a RIF starts by not filling vacancies caused by attrition.  Define attrition (resignation, retirement, death).

9. If RIF requires the layoff of active Employees, specify the order Employee layoff occurs.

10. An Employee should be able to displace a less senior Employee in another classification if the Employee previously worked in that classification.  Be aware that the Employer might want to add language that limits the length of time an Employee might be out of the classification or the Employer may want to add language that requires the person to pass a test for the position.

11. This provision bars "convenience" staff adjustments when Employee jobs are at issue and gives added weight to seniority rights in a RIF situation.

12. A suspension addresses a temporary layoff action, a non-renewal addresses a permanent job action, unless specifically otherwise defined.  Treating all layoffs as suspensions ensures fairness and equity.

13. A basis of determining procedural compliance assists in determining substantive compliance with the Contract.

14. Restrictions add recall security to laid off Employees and limit an Employer from taking actions that would prevent or limit the recall rights of a laid off Employee.

15. Layoff rights need to be specifically included in the contract to ensure laid off Employee property rights and benefits.

16. Laid off Employees should have the opportunity to work as a substitute before the Employer hires someone from outside the district.

17. Avoid language that provides the last Employee laid off will always be the first recalled. Depending on Certification/Licensure, it is possible for a more senior Employee to be laid off before a less senior Employee.

18.  All displaced Employees should be on the recall list whether they are actually laid off or if their hours are reduced.  They should have the option to have the same contract they had before the RIF.  e.g. an ESP who worked 8 hours might have bumped into a 6 hour position.

19.  A laid off Employee's right to have time for making arrangements to report for work needs to be addressed.

20. Defining when a RIF ends restores full force and effect to impacted Contract terms and ensures Employee rights for the defined period. 

NOTE:  Contracts for city districts should include the following disclaimer:  “This language specifically supercedes and replaces the requirements of the Civil Service Commission”.  This is necessary because Civil Service provides for the use of evaluation when determining layoff order and does not require recall. 

SECTION 8
LEAVES

SICK LEAVE XE "SICK LEAVE" 
DEFINITION: 

A provision that provides the employee the right to pay when absent due to reasons established by statute and/or Contract for the use of sick leave.

RATIONALE:

There are valid reasons for an employee to be absent from work for which said employee should not lose pay.

This provision is necessary to prevent the loss of pay to an employee whose absence is due to a reason established for the use of sick leave.

LEGAL REFERENCES:

ORC 3319.141

ORC 124.382

ORC 143.29

ORC 4117.08

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

Increasing the amount of sick leave increases the Employer's costs for substitutes and severance pay entitlement.

Increasing the employee's entitlement to the use of sick leave is costly in terms 

of dollars and effectiveness of the educational program.

Approved absences impair the Employer's ability to manage the work force.

Employees with extended illnesses are entitled to disability retirement.

UNION ARGUMENTS:

Sick leave is a mandatory subject of bargaining.

The employee's entitlement to sick leave should not be diminished or restricted from what is provided by statute.

The nature of the work environment increases employees' exposure to communicable diseases.

Granting sick leave needs to be done without regard to race, color, religion, creed, national origin, sex, age, marital status, sexual orientation, gender identity and gender expression, disability, veteran status or political or union affiliation and to have due regard for employees' privacy and constitutional rights as citizens.

The minimal SICK LEAVE provision contains the following elements:

1.
A section that establishes an employee's right to use sick leave.

2.
A section that defines the reasons for which sick leave may be used.

3.
A section that provides for the right of accumulation and specifies the rate of accumulation at no less than the statutory rate.

4.
A section that guarantees an employee, upon initial employment, to transfer accumulated and unused sick leave from another public employer to the new employer.

5.
A section that provides for the annual advancement of sick leave to a new employee or to a current employee who has exhausted sick leave.

6.
A section that defines immediate family.

7.
A section that specifies if and how deduction of pay may occur when sick leave is exhausted.

NOTE: 
Nothing in the sick leave provision should diminish entitlements provided by law.

FOUR CORNERS IMPACT:

Severance

Overtime (Inclusion of sick leave in the forty hour work week for ESP's for purposes of determining overtime.)

Assault Leave

Sick Leave Bank

Non Discrimination

SAMPLE SICK LEAVE PROVISION

____PAID SICK LEAVE

Employees shall be granted sick leave with pay.

____USAGE

Sick leave may be used for personal injury or illness, pregnancy, exposure to contagious disease or injury, illness or death of a member of the immediate family.

____IMMEDIATE FAMILY

Immediate family shall be defined as: wife, husband, same sex domestic partner, children, the minor or dependent children of the same sex domestic partner, mother-in-law, father-in law, parents, step-parents, step-children, step-brother, step-sister, foster child, grandparents, grandchildren, brothers, sisters, legal guardian, daughter-in-law, and son-in-law, or another person who assumes a similar relationship to the employee. This definition may be expanded to include other persons at the discretion of a requesting employee’s supervisor on a case by case basis.

____ACCUMULATION

____Sick leave shall be accumulated at _____________ ( ) days/hours per month with an annual accumulation of _______ ( ) days/hours.

____Accumulation of sick leave shall be unlimited.

____ADVANCEMENT

An employee shall be advanced ________ ( ) days/hours of sick leave at the start of each school year. Such advance shall apply toward sick leave credit to be earned in that school year.

____TRANSFER OF SICK LEAVE

An employee having unused accumulated sick leave from another school district or another Ohio public subdivision shall be credited with such sick leave upon providing the Board Treasurer verification in keeping with ORC Section 143.29.

____EXHAUSTION OF SICK LEAVE

An employee who exhausts sick leave may be granted additional sick leave time with the approval of the Superintendent.

PERSONAL LEAVE XE "PERSONAL LEAVE" 
DEFINITION: 

A paid leave from scheduled work, that can be taken for any reason as defined by the Contract.

RATIONALE:

There are situations that require an employee to be absent from work for which an employee should not be required to provide an explanation nor receive a penalty in pay, employment status, or benefits.

LEGAL REFERENCES:

ORC 3319.142

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

Management has the right to determine if the employee's absence is justified.

It is a management right to limit the number of days/hours an employee is absent from work, particularly when there is pay involved.

Personal leave is not needed because such leave is covered by other provisions.

There are reasons for which an employee should not be excused from work.

UNION ARGUMENTS:

Personal leave is a mandatory subject of bargaining.

Confidentiality and the right to privacy should be extended to all employees, without regard to race, color, religion, creed, national origin, sex, age, marital status, sexual orientation, gender identity and gender expression, disability, veteran status or political or union affiliation and to have due regard for employees' privacy and constitutional rights as citizens.

There are reasons for excusable absences which are not covered by sick leave.

The minimal PERSONAL LEAVE provision contains the following elements:

1.
A section that defines paid personal leave and specifies that it is a paid leave.

2.
A section that states the number of personal leave days/hours an employee will be entitled to in each work year.

3.
A section that requires the granting of the leave upon notice to the immediate supervisor.

NOTE:
The Contract should contain a personal leave form that is consistent with the Contract language.

OPTIMAL STANDARDS:

The Contract contains no provision that restricts when personal leave may be used.

The Contract contains no provision that restricts the reasons for which an employee may use personal leave.

FOUR CORNERS IMPACT:

Overtime (Inclusion of personal leave in the forty hour work week for ESP'S for the purpose of determining overtime.)

Non-Discrimination

SAMPLE PERSONAL LEAVE PROVISION

____ENTITLEMENT

Each employee shall be granted, annually, ___________ ( ) days/hours of paid leave for personal reasons.

____NOTIFICATION

____An employee using personal leave shall provide notice of intent to use such leave by completing the appropriate leave form 

(Appendix _____).  The reason for such leave shall be stated as "personal" and no further details will be required.

____Except in the event of an emergency, the employee shall give advance notification of intent to use such leave. 

ASSUALT LEAVE XE "ASSUALT LEAVE" 
DEFINITION: 

A provision that entitles the employee to pay for absence occurring as a result of a job-related assault.

RATIONALE:

To ensure that an employee will suffer no loss of pay or sick leave due to absence caused by a job-related assault.

LEGAL REFERENCES:

ORC 3319.143

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

Assaults should be covered by sick leave or Workers' Compensation.

Potential assaults are an inherent part of the work environment.




UNION ARGUMENTS:

Assault leave is a mandatory subject of bargaining.

The Employer has a greater obligation to an employee because of a job-related illness or injury.

Sick leave was not intended to cover the extended leaves that can result from assault.

Providing paid leave is a minimal benefit to an employee recovering from a job-related assault.

Workers' Compensation does not cover an absence of fewer than fourteen days.

Assault leave must be bargained and granted, without regard to race, color, religion, creed, national origin, sex, age, marital status, sexual orientation, gender identity and gender expression, disability, veteran status or political or union affiliation and to have due regard for employees' privacy and constitutional rights as citizens.

The minimal ASSAULT LEAVE provision contains the following elements:

1.
A section that defines assault leave and specifies it as a paid leave.

2.
A section that establishes an employee's right to assault leave on the first day of absence.

3.
A section that establishes the duration of assault leave.

4.
A section that establishes the procedure for the use of assault leave.

5.
A section that establishes that assault leave shall not be charged against sick leave.

NOTE: 
Under Workers' Compensation Law, an employee must be off work for 14 days in order to be eligible for Workers Compensation Benefits for the first 7 days following the injury.

FOUR CORNERS IMPACT:

Sick Leave

Overtime (Inclusion of assault leave in the forty hour work week for ESP's for the purpose of determining overtime.)

Health & Safety

Non-Discrimination

SAMPLE ASSAULT LEAVE PROVISION

____DEFINITION

An assault is an injury or threat of injury inflicted upon an employee as a result of performing work-related duties.

____ENTITLEMENT

____An employee who suffers illness or injury that is caused by a job-related assault, be it on or off the Employer's premises, shall be granted assault leave for the length of the absence, without regard to race, color, religion, creed, national origin, sex, age, marital status, sexual orientation, gender identity and gender expression, disability, veteran status or political or union affiliation and to have due regard for employees' privacy and constitutional rights as citizens.

____Such leave shall be with full pay and shall not be charged against sick or personal leave.

____DURATION

Such leave shall commence on the first day of absence and continue until the employee elects one of the following options:

The employee returns to work.

The employee begins to receive retirement benefits under an Ohio State Retirement system.

The employee resigns.

____PROCEDURE

____Employees shall report immediately to their supervisors or principal all cases of assault suffered by them in connection with their employment.

____The employee shall complete and sign the assault leave form (Appendix _____) to report his/her use of assault leave. 

UNPAID LEAVE OF ABSENCE XE "UNPAID LEAVE OF ABSENCE" 
DEFINITION: 

Approved time off from work without pay that does not adversely affect an employee's employment status or contract rights, except as expressly set forth in the Contract.

RATIONALE:

Notwithstanding ORC 3319.13 an employee may need to be absent for a period of time that would not be subject to compensation.

LEGAL REFERENCES:

ORC 3319.085

ORC 3319.10

ORC 3319.13

ORC 3319.131

ORC 5923.05

FMLA 

OEA POLICY REFERENCES:




EMPLOYER ARGUMENTS:

The granting of such leave is a management right.

Such leave impacts on the size and performance of the work force and disrupts the continuity of the educational program.

UNION ARGUMENTS:

There are legitimate reasons for an employee to be absent from work.

A comprehensive unpaid leave policy will add uniformity and equity, without regard to race, color, religion, creed, national origin, sex, age, marital status, sexual orientation, gender identity and gender expression, disability, veteran status or political or union affiliation and to have due regard for employees' privacy and constitutional rights as citizens.

Granting an unpaid leave of absence is a benefit to the employee and a cost savings to the Employer.

Granting an unpaid leave of absence enhances the ability of the Employer to retain competent staff.

The minimal UNPAID LEAVES of absence provision contains the following elements:

1.
A section that establishes the employee's right to an unpaid leave of absence and the procedure for utilization.

2.
A section that states the reasons for which an employee may use an unpaid leave of absence.

3.
A section that establishes the initial time parameters for such a leave and the procedures for extension of leave and early return from leave.

4.
A section that ensures the employee's return to the same or similar position without loss of status or compensation.

5.
A section that addresses the effects of leave on seniority and fringe benefits.

NOTE: 
The provision should contain nothing that limits, restricts, or otherwise reduces an employee's rights for using such leave.

FOUR CORNERS IMPACT:

Payroll Practices

Insurances

Seniority

Vacancies

FMLA (if such a provision is included in the contract.)

Non Discrimination

SAMPLE UNPAID LEAVES OF ABSENCE PROVISION

____ENTITLEMENT

The Employer shall grant unpaid leave of absence for reasons and in keeping with provisions herein stated:

For professional growth which shall include: travel, extension of sabbatical leave, professional study, or other pursuits that will, in the determination of the employee, improve his/her competency.

To participate in other employment experience, foreign or domestic, that will increase the employee's competency and experience.

To conduct matters related to a political office to which he/she is elected. Such leave shall be for time necessary and related to the office held and may include part-time, portions of weeks, or related arrangements.

To care for a newborn child or adopted child of which the employee is a parent or legal guardian, or the partner of the legal guardian or parent.

For extended illness or for medical reasons of the employee or a member of                        the employee's immediate family. Immediate family shall be defined as: wife, husband, same sex domestic partner, children, the minor or dependent children of the same sex domestic partner, mother-in-law, father-in law, parents, step-parents, step-children, step-brother, step-sister, foster child, grandparents, grandchildren, brothers, sisters, legal guardian, daughter-in-law, and son-in-law, or another person who assumes a similar relationship to the employee. This definition may be expanded to include other persons at the discretion of a requesting employee’s supervisor on a case by case basis.

For other reasons as approved by the Employer so long as such leave is granted uniformly and consistent with provisions of this section.

For military reserve training or for active military duty.

____DURATION

Such leave shall be for maximum of two (2) years, and with Employer approval for up to an additional two (2) years.

SECTION 9
COMPENSATION

WAGE SCHEDULE XE "WAGE SCHEDULE" 
DEFINITION: 

A provision which establishes a uniform standard of payment for regular full-time and part-time employees.

RATIONALE:

To establish a fair and equitable basis for compensating employees

LEGAL REFERENCES:

ORC 3319.17

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

The Employer is not required to pay employees more than the minimums required by law.

Placement of employees on the salary schedule should be done at the Employer's discretion.

The Employer's ability to pay should control employee compensation.

UNION ARGUMENTS:

An indexed salary schedule recognizes an employee's training and experience.

A uniform basis for employee placement on the salary schedule reduces ambiguity and establishes fair pay practices for all employees.

The minimal SALARY SCHEDULE provision contains the following:

1.
A section that ensures that every employee shall retain a basic, annual salary not less than the employee's current real income.

NOTE:
This section can be accomplished by the inclusion of any or  all of the following:

An increase in the base rate of pay, or

An increase in the number of pay schedule columns for advance placement of employees that acquire additional training.

An improvement in the ratio between the entry-level and maximum rate of pay.

A reduction in the number of years it takes to reach the maximum pay rate.

2.
A section that eliminates disparities in the rate of pay for employees who perform the same or similar work.

3.
A section specifying the criteria for an employee's initial placement and subsequent movement on the pay schedule.

4.
A section designating the effective date(s) for any change in the pay schedule(s) occurring during the term of the Contract.

FOUR CORNERS IMPACT:

Reclassification/Promotion

Salary Reopeners

Supplemental Salary Schedule

SAMPLE SALARY SCHEDULE PROVISION (Certificated/Licensed)

___SALARY SCHEDULE

___
All employees shall be paid according to the indexed salary schedule and related provisions of this section.

___
The base rate of the salary schedule shall be the Bachelor's degree Column, Step O.

___
Effective (    Month    ) (    Date    ), (    Year    ), the base rate shall be $__________.

___PLACEMENT ON THE SCHEDULE

___
An employee shall be placed on the salary schedule according to the employee's training and experience.

___
An employee with less than a bachelor's degree or a bachelor's degree shall be paid on the bachelor's degree column.

___
An employee with a bachelor's degree who has earned fifteen (15)semester hours after earning the bachelor's degree, shall be placed on the bachelor's + 15 hour column.  The earning of 150 hours and a bachelor's degree shall be considered equal to the bachelor's + 15 hours column.  The hours may be graduate hours, undergraduate hours, or a combination of both.

___
An employee with a master's degree shall be paid on the master's degree column.

___
An employee with a master's degree who has earned an additional fifteen (15) semester hours after earning the master's degree, shall be paid on the master's + 15 hour column.  The hours may be graduate hours, undergraduate hours, or a combination of both.

___
An employee with a doctorate degree shall be paid on the doctorate column.

___RECOGNIZED PLACEMENT CRITERIA

___
Any degree referred to above shall mean an earned degree from an accredited institution.

___
Three (3) quarter hours shall equal two (2) semester hours.

___
Ten (10) Continuing Education Units (CEU's) obtained from a provider authorized by the Ohio State Department of Education shall equal one (1) semester hour.

___
Upon initial hire, an employee shall be given full experience credit for all years of teaching service in public or private schools or colleges accredited by a state or the U. S. Government and for all active military service in the armed forces of the U. S. to the maximum step provided on the salary schedule.

___
One (1) year of teaching experience shall mean the employee has provided service for 120 days or more in any one school year.

___ADVANCEMENT ON THE SALARY SCHEDULE

___
Horizontal Advancement

An employee shall advance horizontally on the salary schedule:

By acquiring additional training.

When sufficient course work or a higher degree is earned and satisfactory evidence of such completion is provided to the Employer.  Satisfactory evidence shall be an official transcript or a letter of coursework completion issued by the appropriate institution or program.

___
Payment on the new column will commence the first pay of the year, provided the Employer has been provided satisfactory evidence on or before October 1.  Payment on the new column will commence the first pay after the Employer's receipt of satisfactory evidence if it is received after October 1.

___
Vertical Advancement

An employee shall advance vertically one (1) step on the salary schedule for each year of experience in the district.

SAMPLE SALARY SCHEDULE PROVISION (Education Support Personnel)

___PAY SCHEDULE

___
All employees shall be paid on the pay schedule set forth in 

Appendix _____, for the applicable pay grades and years of service for performing their regular duties.

___
The amounts appearing on said schedule shall be the employee's "regular rate of pay".

___PLACEMENT ON THE PAY SCHEDULE

___
A new employee shall be placed at no higher than level ______ of the schedule for the job classification according to the employee's experience.

___
An employee who is reclassified to a higher pay grade, shall be placed at the pay step in the new pay grade commensurate with the employee's years of service with the Employer.

___MOVEMENT ON THE PAY SCHEDULE
___
Annual pay step increases shall be July 1, providing the employee has been employed and performed service to the Employer for at least twelve (12) weeks in the preceding work year.

___
An employee who is reclassified to a different pay grade shall have such adjustment made effective on the first day worked in the new position. 

OVERTIME PAY XE "OVERTIME PAY" 
DEFINITION: 

A provision that defines the rate of pay employees will be paid when working outside the regular work day/week.

RATIONALE:

This provision is necessary to ensure fair and equitable pay practices for employees covered by the Fair Labor Standards Act (FLSA).  The Fir Labor Standards Act does not address or apply uniformly to all overtime pay entitlements of public employees.

LEGAL REFERENCES:

Fair Labor Standards Act

ORC 3319.086

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

Overtime pay is determined by law.  It is not necessary to address the issue in the Contract.

Overtime pay not required by law is cost prohibitive.

UNION ARGUMENTS:

The FLSA does not address all employees in a fair and equitable manner and therefore, needs to be included in the Contract.

Short hour/week employee overtime work is not addressed under FLSA and such employee concerns need to be addressed in the Contract.

Split shift employees' overtime work is not addressed under FLSA and such employee concerns need to be addressed in the Contract.

Such a provision reduces ambiguity in contract administration.

The minimal OVERTIME PAY provision contains the following:

1.
A section that refers to the contractually defined regular work day and work week of all unit employees.

NOTE:
The recommended definition for the regular work week for school support personnel is Monday through Friday.  The definition of the regular work day should be addressed separately for each job classification of school support personnel.

2.
A section that defines when an employee's work time is overtime.

3.
A section that defines the rate of pay for overtime work.

FOUR CORNERS IMPACT:

Definition of work day

Definition of work week

SAMPLE OVERTIME PAY PROVISION

___REGULAR WORK WEEK

___
The regular work week of employees shall be Monday through Friday.

___
The normal split shift shall have a shift span that does not exceed  ten (10) hours.

___OVERTIME

___
An employee working more than eight (8) hours per day or more than forty (40) hours per week between 12:01 a.m. Monday and 12:00 midnight Sunday, shall be paid 1.5 times the employee's regular hourly rate of  pay for the hours worked in excess of eight (8) hours per day or forty (40) hours per week.

___
All time in active pay status shall be included in the computation of  overtime pay.

___
An employee on a split shift whose hours exceed a ten (10) hour shift span shall be paid 1.5 times the employee's regular rate of pay for all time worked beyond the ten (10) hour shift span.

SHIFT DIFFERENTIAL XE "SHIFT DIFFERENTIAL" 
DEFINITION: 

A provision that establishes premium pay for employees who work a shift that is less desirable than the base work shift.

RATIONALE:

Such a provision is necessary to adequately compensate employees for performing work at less than desirable times.

LEGAL REFERENCES:

LOOK AT INDEX IN LAW REFERENCES

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

It is a management right to determine the hours employees work.

Providing premium pay for certain employees establishes discriminatory pay practices.

UNION ARGUMENTS:

Compensation is a term and condition of employment and, therefore, a mandatory subject of bargaining.

Premium pay for shift differentials creates an incentive to employees to work during undesirable hours.

The minimal SHIFT DIFFERENTIAL provision includes the following:

1.
A section that establishes the beginning and ending time of the base work shift in order to establish other shifts.

2.
A section that states the beginning and ending time of each work shift.

3.
A section that states the rate of additional pay for each work shift other than the base work shift rate.

FOUR CORNERS IMPACT:

Definition of work day

Definition of work week

Sample SHIFT DIFFERENTIAL Provision
___BASE SHIFT

The base shift shall begin after ______ a.m. and end before ______ p.m. Employees working the base shift shall be paid the regular rate of pay.  

___SHIFT DIFFERENTIAL PAY

___
An employee required to work outside the employee's regular shift  shall be paid the appropriate shift differential pay for those hours worked outside the employee's regular scheduled work hours.

___
An employee who works a second (2nd) shift, beginning before ______ __.m., shall be paid $.50 an hour in addition to the employee's regular rate of pay (KAREN GEE).

___
An employee who works a third (3rd) shift, beginning after ______ __.m. shall be paid $1.00 an hour in addition to the employee's regular rate of pay for all hours worked.

CALL DIFFERENTIAL XE "CALL DIFFERENTIAL" 
DEFINITION: 

A provision that provides additional pay to an employee when called in early or required to report to work after completing regular hours of work.

RATIONALE:

This provision is an integral part of a total employee compensation package.  It is not otherwise addressed in law.

LEGAL REFERENCES:

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

The scheduling of employee work is a management right.

Emergencies determine when and for how long employees may be required to work.

Overtime work provisions required by law are sufficient to cover this issue.

UNION ARGUMENTS:

This issue is a term and condition of employment and is a mandatory subject of bargaining.

Pay equity requires a provision that addresses the issue of compensation for call in and call back.

This situation is not specifically addressed in an overtime provision.

The minimal CALL DIFFERENTIAL provision contains the following:

1.
A section that establishes the pay rate an employee will be paid when required to work early hours or return to work after completing the scheduled shift.

2.
A section that provides a minimum amount of pay for reporting to work before or after the scheduled shift.

FOUR CORNERS IMPACT:

Work Day

Overtime

SAMPLE CALL DIFFERENTIAL PROVISION

___CALL IN PAY

___
An employee called to work before the beginning of the scheduled shift shall be paid a minimum of two (2) hours at 1.5 times the employee's regular rate of pay.

___
An employee's regular shift shall not be reduced as a result of reporting to work early.

___CALL BACK PAY

___
An employee called back to work after the regular hours of work shall be paid a minimum of two (2) hours at 1.5 times the employee's regular rate of pay.

___
A employee called in or called back who works in excess of four (4) hours beyond the regular work day, shall be paid 2.0 times the employee's regular pay for all time worked beyond the regular shift.

MINIMUM REPORTING PAY XE "MINIMUM REPORTING PAY" 
DEFINITION: 

A provision that provides employees a minimum amount of pay when reporting to work on a day that work is cancelled or a day other than a regularly scheduled work day.

RATIONALE:

Employees are normally paid for actual hours worked, unless the Contract specifically provides otherwise.

LEGAL REFERENCES:

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

Management determines the hours employees work.

It is poor management practice to pay employees for time not worked.

UNION ARGUMENTS:

This is a term and condition of employment and is a mandatory subject of bargaining.

Employees reporting to work should be guaranteed a minimum amount of pay for reporting.

There is a cost to employees when the Employer schedules them to report and there is little or no work to perform.

The minimal MINIMUM REPORTING PAY provision includes:

1.
A section that states the minimum number of hours an employee will be paid for reporting to work regardless of hours actually worked that day.

FOUR CORNERS IMPACT:

Overtime

Work Day

SAMPLE MINIMUM REPORTING PAY PROVISION

___
An employee required to report to work shall be paid for no less than ______ ( ) hours at the applicable rate of pay, regardless of the  number of hours actually worked. 

HAZARDOUS DUTY PAY XE "HAZARDOUS DUTY PAY" 
DEFINITION: 

A provision that provides premium pay for employees, who by the nature of their assignment, work in hazardous or dangerous situations.

RATIONALE:

Employees should be compensated for working in high risk, dangerous, or hazardous situations.

LEGAL REFERENCES:

OSHA?????

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

Hazardous duty pay is not necessary as the regular pay schedule addresses the issue by providing different rates of pay according to job classification.

Such a provision causes discriminatory pay practices.

Workers' Compensation covers employees in such a situation.

UNION ARGUMENTS:

Hazardous duty assignments cross defined job classifications.

If employees are required to perform high risk, dangerous, or hazardous duties, they should receive premium pay for such work.

Employees performing high risk assignments have greater job responsibilities than other employees.  Strong employee performance in high risk jobs benefits the Employer.

The minimal HAZARDOUS DUTY PAY provision includes the following:

1.
A section that states the premium pay rate for employees performing  hazardous duty.

NOTE:
What constitutes hazardous duty may vary from work place to  work place.  Accordingly, no definition has been provided.  However, hazardous duty must be defined in the Contract to prevent the performance of hazardous duty work at regular pay rates.

FOUR CORNERS IMPACT:

Health and Safety

Overtime

SAMPLE HAZARDOUS DUTY PAY PROVISION

___Any employee required to perform hazardous duty shall receive hazardous duty pay in the amount of $______ (  ) per hour in addition to the regular rate of pay. 

COMPENSATORY TIME XE "COMPENSATORY TIME" 
DEFINITION: 

A provision that establishes how and when an employee may take time off in lieu of overtime pay.

RATIONALE:

The Fair Labor Standards Act (FLSA) provides the basic employee right to take time off instead of receiving overtime pay.

A labor contract provision can erode the minimum FLSA rights of an employee.

Not all hourly employees are covered by the FLSA.

LEGAL REFERENCES:

Fair Labor Standards Act, as amended 1985, Section 7(0)(1)(3)(A)

OEA POLICY REFERENCES:

EMPLOYER ARGUMENTS:

It is a management right to establish the work hours of employees.

The FLSA adequately covers the issue.

Employees must take compensatory time because the district cannot afford overtime.

UNION ARGUMENTS:

Compensatory time is a term and condition of employment and, therefore, a mandatory subject of bargaining.

Entitlement to and usage of compensatory time should apply uniformly to all employees.

Inclusion of a compensatory time 

provision in the Contract increases the awareness of the employer and the employees regarding compensatory time.

The minimal COMPENSATORY TIME provision includes the following:

1.
A section that specifies the conversion rate of overtime to time off.

2.
A section that establishes the employee's option to take time off instead of being paid for overtime hours.

3.
A section that ensures employees will be provided compensatory time at no less than at the rate and in keeping with the minimum guidelines of the Fair Labor Standards Act.

FOUR CORNERS IMPACT:

Overtime

Workload

Work Day

SAMPLE COMPENSATORY TIME PROVISION

___EMPLOYEE OPTION

An employee has the option to take time off, at time and one-half (1 1/2) for each overtime hour worked in lieu of overtime pay.

___UTILIZATION

Compensatory time shall be granted in accordance with the following:

Use of compensatory time shall require prior notice to the employee's immediate supervisor.

Compensatory time shall be utilized only if requested by the employee.

Compensatory time can be accrued to a maximum of 240 hours.  All overtime in excess of 240 hours shall be paid at the overtime  compensation rate as specified in Section ______.

Use of compensatory time shall not increase the workload of  another employee during that employee's regular work shift.

___FLSA COMPLIANCE

At minimum, accumulation and use of compensatory time shall be in   

 
compliance with the Fair Labor Standards Act (FLSA).

TUITION REIMBURSEMENT XE "TUITION REIMBURSEMENT" 
DEFINITION:

A provision which provides a standard of payment/reimbursement for employees who are met with continuing education expenses.

RATIONALE:

To establish a means by which a teacher/paraprofessional can meet the new standards of the teaching profession, *ESEA requirements and/or participate in a continuous improvement plan.  This is a benefit to the teachers and paraprofessional and ultimately the students of the School district and community growth.

*Note: ESEA requirements apply only to paraprofessionals who have instructional duties in programs supported by Title I funds.  All paraprofessionals with instructional responsibilities in Title 1 buildings must meet the requirements regardless of the source of funding.

LEGAL REFERENCES:

§3319.13.1 Leaves of absence for professional improvement

§3319.07.1 Professional Development program

§3319.30 Necessity of obtaining license; professional meetings

Section 1119 ESEA No Child Left Behind

3301-24-08 (D) Vocational Teachers

3301-24-08 (F) K-12 Teachers
OEA POLICY REFERENCES:

§3304.70 Reimbursement by the State of Ohio to any teacher for coursework mandated to maintain or upgrade certificates/licensure.

§3328.60 Requiring the employing board to reimburse an employee for the cost of additional training when such training becomes necessary to fulfill job or certification requirements.

EMPLOYER ARGUMENTS:

With all the state mandates, etc., placed on the schools, high cost of other benefits, and the reduction in financial assistance from the state, tuition reimbursement is not feasible.  

Paraprofessionals are not required by law to obtain their Associate’s Degree.  They can simply take the paraprofessional test in order to become highly qualified.

UNION ARGUMENTS:
Teachers

With all the requirements for licensure and being highly qualified, the standards for teachers are being elevated.  At the renewal of the second professional      (5 year), licensed teachers will be required to evidence an advanced degree or equivalent (Master’s degree or 30 semester hours for regular K-12 teachers; Associate degree or equivalent or Bachelor’s degree for vocational teachers). 

Teachers will use this benefit to keep their skills sharp, learn new processes, and greatly impact the learning of the students and improve proficiency scores and report card ratings. 

According to research, the effectiveness of a teacher is the single greatest factor affecting student achievement, although there are many other factors which when taken together can diminish the ability of teachers to be effective. 

Investment in teachers’ learning is an investment in student learning. Quality teachers and quality schools impact community growth.

Paraprofessionals

Since getting an Associate Degree is one of the options under ESEA requirements, there is an assumption that paraprofessionals are expected to have a certain set of skills and knowledge to perform their jobs effectively. 

Obtaining an Associate Degree requires more effort than simply taking a test (the other option way paraprofessionals can be deemed “highly qualified”), but it is also likely to result in more learning for the paraprofessional which will enable the paraprofessional to be more effective with students – especially if the degree is in an education-related field. Therefore, it is in the best interests of the students (and therefore the school district) that paraprofessionals be encouraged to obtain an Associate Degree through tuition reimbursement and the payment of any related costs.

OPTIMAL STANDARDS:  

Ideally, optimal standards would be 100% reimbursement for all employees who are met with continuing education expenses.  However, bargaining teams will encounter a variety of unique issues and employer proposals which will seek to dilute or cap tuition reimbursement.  While striving to obtain the OPTIMAL STANDARDS bargaining teams will need to consider the benefits and pitfalls of the options noted below and modify language to best fit their particular situation.  

OPTIONS
Points to consider when the above optimal standards have been rejected: 
1.
A section which contains the definition of tuition reimbursement and which identifies the employees in the bargaining unit who are eligible for tuition reimbursement. 

2.
A section delineating what actual expenses (tuition, books, etc.) are subject to reimbursement.

3.
A section which establishes application process and deadlines, verification needed for payment, and reimbursement schedule.

4. 
 A method of distribution (e.g., divided among all, first ten (10) applicants, or half of total each semester, etc.). 

5.  
Disposition of carryover money if not all used in any given year.

Definition of tuition plan year (e.g. fiscal, school year or calendar year).
Dates for payment to employees. (e.g., thirty (30) days after receipt of documentation and receipts, end of school year, fiscal year or start of the next school year, etc.). 

FOUR CORNERS IMPACT: 

Compensation/Salary Schedules

Local Professional Development Committees
ACCEPTABLE USE POLICY XE "ACCEPTABLE USE POLICY" 
DEFINITION: 

An Acceptable Use Policy (AUP) is a set of rules applied by the Board of Education that restricts the ways in which the network site or system may be used. 

RATIONAL:
An Acceptable Use Policy (AUP) is needed to identify limitations and general restrictions applying to the use of computers and electronic messaging systems of the district.  An Acceptable Use Policy (AUP) helps ensure that school computers are being used in a safe, relevant and appropriate manner.

Common Elements of AUP Statements:

Statement of Philosophy

Code of Conduct ( MOST IMPORTANT PIECE)

Consequences of Violating

Disclaimers to absolve an organization from responsibility under specific circumstances

Enforcement

Since the Internet is constantly evolving, an Acceptable Use Policy (AUP) cannot anticipate every possible situation.  It should address this fact and be capable of modifications to cover circumstances not outlined.  Language guidelines are listed below.

An Acceptable Use Policy:

Should be consistent with the educational mission and goals of a district
Should make clear what is and is not allowed with the IT systems of the district

Should establish a waiver for potential breaches of security
 Should give members of the district notice of and response to potential violations

Should be jointly determined

Should be reviewed often; and presented frequently to members (annually)

Should include employer responsibilities 

Should be in compliance with state and national telecommunication rules and regulations

Should  maintain personal safety and privacy while accessing the internet

Should include a statement regarding the need to comply with Fair Use Laws and other copyright regulations while accessing the internet.

LEGAL REFERENCES

ORC 3313.20, 3313.47

(Children’s Internet Protection Act of 2000, 47 USC 254(h), (1)

ODE Code of Professional Conduct for Ohio Educators (March, 2008)

Freedom of Information and Protection of Privacy Act (the FOIPOP Act)

Personal Information International Disclosure Protection Act

Copyright Act

Criminal Code

EMPLOYER ARGUMENTS

It is the right of management to set policy.

UNION ARGUMENTS

An Acceptable Use Policy (AUP) is a mandatory subject of bargaining (SERB ruling)

The inclusion of an Acceptable Use Policy (AUP) establishes the standards to be followed in computer use.  A signature means agreement with the policy.
The minimal Acceptable Use Policy Provision contains the following sample language.
Possible Acceptable Use Policy Language:

Acceptable Uses:

Outside research

Exchange for professional development

Professional association

Applying for grants and contracts

Administrative communication in support of research and instruction

Interaction with other school districts or governmental agencies

Incidental use for personal communications as long as such communications are limited in number, initiated during non-work periods and do not interfere with the primary intended uses of the system.  STAFF MEMBERS SHOULD BE AWARE THAT ALL DISTRICT EMAIL IS PUBLIC DOMAIN AND THERE SHOULD BE NO EXPECTATION OF PRIVACY IN REGARDS TO EMAIL COMMUNICATION.

Unacceptable Uses (under any circumstances):

Transmitting, retrieving, storing or accessing any material, site, data or information that is discriminatory, harassing or derogatory to any individual, group or entity

Transmitting, retrieving, storing or accessing any material, site or information that is obscene, lewd, vulgar or disparaging of persons based on their race, color, sex, age, religion, national origin or sexual orientation

The transmission of messages or any other content that would be perceived by a reasonable person to be harassing or threatening

Any use(s)  that constitute defamation (libel or slander)

Any use that would violate federal (including copyright laws), state or local laws

Uses that attempt to gain unauthorized access to another computer system (“hacking”) or which disrupt or impair the operation of another computer system (for example the transmission of a computer virus or an excessively large  e-mail attachment)

Accessing or attempting to access another user’s account, using another user’s password for any reason, misrepresenting yourself as another user and/or accessing another user’s stored data, information, e-mail or files without the express permission of the other user

Any use intended to further commercial, profit-making activities, or any other unauthorized use (political lobbying, advertisements).  This excludes use for electronic communications regarding the activities of the ______ Education Association but includes a prohibition on the use of district technological resources for the political activities that may be associated with, endorsed or recommended by the Association.

Any fundraising activities, unless specifically authorized by a District administrator

Downloading “freeware” or “shareware” programs

Installing software to any district technological resources that is not expressly licensed to the district for its use, installing any software licensed to the district to any personal computer, network or other equipment or otherwise violating software license agreements in any manner whatsoever

The use of inappropriate language in any public or private message, communication or any material posted through using or otherwise touching upon the district’s technological resources.  “Inappropriate language” includes behavior or content advocating or threats of violence, behavior or content that could be construed as harassing or threatening based on age, race, sex, religion or national origin, obscene content and/or material or behavior containing defamatory, libelous or slanderous materials and /or content.

This list of prohibited uses is not exhaustive and is not intended nor should it be construed to restrict the District in any way from taking appropriate disciplinary action should an inappropriate use occur that does not fall into one of the aforementioned categories.

Bargaining Issues that may come up include:

Security and Integrity

Internet filtering and Monitoring

Waiver of Privacy

Disclaimer

Violations of the Policy

Damaging of hardware/electronic items

Cyber Bullying /Harassment of School Employee

Four Corners Impact

Progressive Discipline

Termination

SECTION 10
INSURANCE

INSURANCES XE "INSURANCES" 
DEFINITION:

A provision that defines in detail the various insurance benefits available to employees.

RATIONALE:

To allow access to affordable, quality health care; to reduce and control direct and indirect health care costs, and to improve the quality of life and productivity of employees.

LEGAL REFERENCES:

O.R.C. § 9.833: Self-insurance program for health care benefits.


O.R.C. § 9.90: Insurance for educational employees.

O.R.C. § 9.901: School Employees Health Care Board

O.R.C. § 3313.202: Insurance and other employee fringe benefits; jointly administered trust fund.

O.A.C. § 3306 – 1: General provisions

O.A.C. § 3306 – 2: Best practice standards

O.A.C. § 3306 – 3: Compliance

OEA LEGISLATIVE POLICY REFERENCES:

1500: Pooling guidelines

2475: Optimal health care package for retirees

3320.70: Payment of injuries sustained in the scope of employment

3328.353: Alcohol and drug

3328.352: Competitive bidding and public disclosure required

3760.30: County boards of DD benefit negotiations

5700: Support for single-payer health care plan

5700.10: Quality and equity of health care plans

5700.20: Opposing cuts in Medicare and Medicaid benefits

320.010

CBaR Bulletins

Bargaining Wellness

Best Practices

Continuation of Coverage for Unmarried    Children

Dental Insurance Plans

Federal Health Reform

Flexible Spending Accounts

Health Reimbursement Accounts

Health Savings Accounts

Medicaid

Medical Insurance Plans

Medicare

Prescription Drug Plans

School Wellness Policies

Vision Insurance Plans

EMPLOYER ARGUMENTS:

Health insurance costs are one of the fast growing categories of expenditures in employer budgets, and boards of education can no longer be expected to provide comprehensive health insurance plans without significant employee premium contributions and cost sharing.

Flexibility is needed in order to control escalating insurance costs.

There are two responses to rising health care costs: decrease benefits or increase the amount that employees pay directly or indirectly for insurance benefits.

UNION ARGUMENTS:

A good insurance program enhances the total compensation package, enabling the Employer to attract and retain a quality work force.

A healthy work force reduces the Employer’s costs due to absenteeism and the interruption of the educational process.

Both parties need to know what the expected level of benefits is for the duration of the Contract. 

The best health insurance program is the one with the best value. Here, value is defined as quality divided by cost. For value to remain constant, quality must increase relative to cost. If cost can be reduced, value can increase if quality is maintained. 

Health insurance committees consisting of equal representation of management and union staff are imperative to helping both sides understand health insurance costs and designs.

Many employers have improved their employment policies, benefits and other practices to ensure more equitable treatment of their LGBT employees.

Non-discrimination policies, benefits and other practices that include LGBT workers are essential for public schools as they compete for highly qualified teachers.

The minimal INSURANCE PROVISION contains the following:

1.
A section that details the coverage provided by the employer’s medical, pharmaceutical, dental, vision, life, disability and liability insurance policies, as well as employee assistance programs and flexible spending accounts. Within this section, it is recommended that any medical insurance plan offered to employees be NCQA-accredited, compliant with the School Employees Health Care Board’s Best Practices as codified in O.A.C. § 3306-2-03, and compliant with the applicable health insurance provisions of the Patient Protection and Affordable Care Act (P.L. 111-148) and Health Care and Education Reconciliation Act of 2010 (P.L. 111-152)..

This section must offer the complete schedule of benefits (fully-insured plan) or summary plan description (self-insured plan) of each insurance plan to prevent the employer from changing carriers during the time of the agreement. Experience shows that changing carriers without changing coverage is nearly impossible.

2.
A section that addresses eligibility for the employer’s health insurance plans.

This section should address coverage for dependents, part-time and retired/rehired employees.

Spousal carve-outs cannot be bargained when a health insurance plan is fully-insured, and should be discouraged if the plan is self-insured. 

3.
A section that specifies the Employer's and Employee's share of each health insurance plan’s premium (fully-insured) or funding level (self-insured).  No tiers (i.e., where different plans or contribution amounts are based upon date of hire) are acceptable.

If possible, specify the amount in dollars rather than percentages. Never agree to an employer cap on cost increases with increases over and above a certain level a shared responsibility between the employer and employees. State the employee premium contribution in terms of dollars per pay or per month. If the insurance plan is self-insured and employees have to pay a percentage of the premium equivalent, state that the employee premium contribution will be calculated off of 100 % of the expected claims level for the applicable plan year.  

4.
A section that provides for open enrollment periods and for transfers between single and family contracts as life changes occur.

Open enrollment periods and C.O.B.R.A. qualifying events should be noted to articulate and clarify employee rights. 

5.
Delete references to “equal to or better than’ coverage.

This prompts disputes over what constitutes similar coverage. Simply place the schedule of benefits (fully-insured) or summary plan description (self-insured) in the collective bargaining agreement and incorporate the health insurance plan certificate by reference. Remember that health care providers come in and out of networks continuously and that drug formularies change every 6 to 12 months. 

6.
A section that provides for the Union’s right to receive copies of the insurance and health insurance consulting contracts and any changes in those contracts that may occur during the life of the collective bargaining agreement.

While the collective bargaining agreement has primacy over any health insurance contract held by the Employer (see Elkouri & Elkouri), the Union needs to trust but verify the level of benefits secured in the former.

It is vital that the Union secure the health insurance consulting contracts held by the Employer. The contract must be fee-based and identify each and every service given by the Consultant to the Employer.

7.
A statement asserting that the Employer and Union will form a labor-management health insurance committee to address insurance costs and employee health status.  

According to the best practices required of school district and educational service center health insurance plans (O.A.C. § 3306-2-04), “Each health plan sponsor shall establish or maintain a labor-management health benefits committee. The committee will have the responsibility of reviewing all health benefits related issues including but not limited to benefits design, costs, and communications to district personnel. The committee will make recommendations to the superintendent, all school employees and school employee organizations regarding health benefits and costs. The committee will consist of certified, classified, and administrative personnel. The committee shall receive labor-management health benefits committee training triennially by the Board or a Board approved training organization.” Understanding health plan benefits and costs is a major component of such a committee.  

8.
A statement detailing the duration of benefits relative to eligibility for benefits upon initial employment, upon leave and upon termination of employment.
9.
A statement that provides an incentive for health plan participants to review their health plan statements (e.g., explanation of benefits) for billing and service irregularities. 
10.
If a health plan waiver is included in the contract, a section should indicate that the waiver will be offered in the context of a qualified cafeteria plan subject to Section 125 of the Internal Revenue Code of 1986 and its subsequent amendments.  

Without this plan, both those who elect the waiver and those that do not are subject to taxation on the amount of the waiver.  With this plan, only those who elect the waiver will be taxed on the amount of the waiver.
11.
If the medical plan is self-funded, a statement asserting that the plan cannot opt out of the benefits provided by the Health Insurance Portability and Accountability Act of 1996 and its amendments. 

Though several of the original opt-out opportunities have been limited by the Patient Protection and Affordable Care Act (PPAC) (P.L. 111-148) and the Health Care and Education Affordability Reconciliation Act (HCEAR) (P.L. 111-152), others are still permissible under law; see OEA CBaR Bulletin on Federal Health Care Reform.

12.
If the medical plan is self-funded, a section that provides for the Union’s right to receive reports on the Employer’s health insurance reserve fund on a regular (i.e., quarterly) basis. 

The section should indicate that investment income from the assets of the fund must be retained in the fund, and that amounts over and above the actuarially-determined incurred but not reported (IBNR) level shall be set aside and used for activities in support of the mission of the labor-management health insurance committee. If the Employer purchases health insurance independently, reserves will be held in Fund 024 of the Uniform School Accounting System; if the Employer participates in a joint purchasing arrangement (i.e., consortium), plan reserves are available through that entity.

13.
A section that provides for coverage for same-or opposite-gender domestic partner benefits for such partners and any dependent children.

14.
A section that provides for “grossing up” of employees’ salary to offset additional imputed income tax for domestic partner benefits.

FOUR CORNERS IMPACT:


C.O.B.R.A.

Family Medical and Leave Act


Payroll deduction


Rehiring of Retired Teachers


Sick leave


Work Day


Work Week

SAMPLE FULLY-INSURED HEALTH INSURANCE PROVISION

Health Insurance

A.
Coverage
The Employer shall continue to provide medical, pharmaceutical, dental, vision, and life insurance coverage through one or more insurance carriers licensed by the State of Ohio for all eligible employees and their dependents. Any medical insurance plan offered by the Employer to employees shall be accredited by the National Committee for Quality Assurance (NCQA), compliant with the School Employees Health Care Board’s Best Practices as codified in O.A.C. § 3306-2-03, and compliant with the applicable health insurance provisions of the Patient Protection and Affordable Care Act (P.L. 111-148) and Health Care and Education Reconciliation Act of 2010 (P.L. 111-152).The schedule of benefits for each health insurance plan can be found in an appendix to this Contract, while the group contract for each is incorporated herein by reference.

For the fully-insured medical and pharmaceutical insurance plan offered by the Employer, full-time employees shall pay 10 percent of the premium per month for single or family coverage while the Employer shall pay the remaining balance; payments for part-time employees shall be made on a pro-rata basis. For example, a .75 FTE would pay an additional 25 percent above and beyond the required contribution for a full-time employee. Dental and vision insurance benefits shall continue to be provided to part-time and full-time employees without a monthly employee premium contribution.

Any health insurance premium contributions made by the Employer on behalf of domestic partners are considered taxable income. However, the Employer shall pay for the tax impact on the employee’s behalf with no impact on employees’ net pay (the Employer will ‘gross-up’
 the employee’s salary for the value of the insurance for the domestic partner. 
As a result, gross wages reported on I.R.S. Form W-2 will be higher by the amount of the insurance including the gross-up). 

If an eligible employee takes a health risk appraisal, a physical, and all age- and gender-appropriate preventive care recommended as ‘A’ or ‘B’ by the U.S. Preventive Task Force prior to the annual open enrollment period, the employee will pay 8 percent of the premium during that plan year.

The Employer shall provide bargaining unit members with group term life insurance for $50,000 and an equal amount of accidental death and dismemberment coverage.

In addition, a flexible spending account providing premium pass-through, medical/dental and dependent care coverage will also be made available to eligible employees and their dependents. The administrative charge for the flexible spending account will be paid for by the Employer.

B.
Eligibility
All full-time employees and their dependents are eligible for all health insurance benefits as detailed herein. Part-time employees who work 20 hours or less per week and their dependents are also eligible. Married couples who are both employed by the Employer will be eligible for two single plans (with children following the birthday rule) or one family plan. 

The dependent age limit for determining eligible child dependents of bargaining unit members is age 26. To be considered eligible, the bargaining unit member’s dependent must be either a spouse or the bargaining unit member’s or spouse’s unmarried child, stepchild, legally adopted child, child for whom either the bargaining unit member or bargaining unit member’s spouse is the legal guardian or custodian or any children who, by court order, must be provided health care coverage by the bargaining unit member or bargaining unit member’s spouse.  To be considered eligible dependents, the children must receive over half of their support during the calendar year from the bargaining unit member unless coverage is being provided under court order. 

Eligibility for the all health and welfare benefits for eligible child dependents will terminate at the end of the calendar month of the eligible dependent’s twenty-sixth (26th) birthday, unless the dependent meets all of the requirements of O.R.C. § 3923.24.

The Employer shall provide coverage for unmarried same- or opposite-gender domestic partners and their dependents.

C.
Enrollment
Bargaining unit employees and their dependents must enroll in each health insurance plan in order to receive benefits. Upon employment, the Employer will provide the employee with an enrollment form for each health and welfare benefit. At each subsequent annual open enrollment period, eligible employees may select single or family coverage. Those selecting family coverage may be required to provide to the Employer the following information: 

For spouses, 

(1)
A photocopy of the marriage certification and 

(a) 
A copy of the top half of the front page of the employee’s most recently filed federal tax return that includes the spouse, or 

(b) 
A copy of the top half of the tax return if the employee’s status is ‘married, filing separately’.

In the case of (1)(a) and (1)(b), a redacted return is required with all financial information blackened out. In rare situations, a copy of a utility bill that includes the employee’s and spouse’s names at a common address may be requested; such requests should not be included in any blanket request for spousal information. Any other information request is not permitted.

For children, a bargaining unit member may need to provide different forms depending on the child’s status (e.g., natural child, step child, adopted or foster child) and situation (attending post-secondary institution, living on their own but still supported by their parents), disabled, and various legal situations). Documents that are permitted to be requested include:

Depending on child’s status

(1)
Natural child: Photocopy of the birth certificate showing the employee’s name as parent.

(2)
Step child: (1) plus a copy of the marriage certificate showing the employee and employee’s spouse’s name.

(3)
Legal guardian, adopted child, grandchild, or foster child: Photocopy of affidavits of dependency, final court order or adoption final decree. 

Depending on child’s situation

(4)
Older children attending college: (1), (2) or (3) plus a copy of the top half of the front page of the employee’s most recently filed federal tax return that includes the child and a copy of the dependent’s paid tuition receipt or other documentation that substantiates full-time or part-time student status for a least 5 months of the current calendar year.

(5)
Children of divorced or separated parents who are not living with the employee, but the employee is still required to support by law: (1), (2) or (3) plus a copy of the top half of the front page of the employee’s most recently filed federal tax return that includes the child plus a copy of the divorce decree or legal separation granting full or joint custody plus a copy of a court-issue Qualified Medical Child Support Order showing that the employee (or employee’s spouse if legally separated) must provide health care coverage (if applicable).

(6)
Disabled children: (1), (2) or (3) plus a copy of the top half of the front page of the employee’s most recently filed federal tax return that includes the child plus documentation from the Social Security Administration demonstrating that a Social Security disability benefit has been awarded.

(7)
Step children living with the employee > 50 percent of the time: (2) and a copy of the top half of the front page of the employee’s most recently filed federal tax return that includes the child.

(8)
Children of divorced employees where the dependent is on the insurance plan because of a court order or joint custody agreement: (1), (2) or (3) plus a copy of the divorce decree showing court ordered custody requirements pursuant to requirement for health care provision.

If the information is not received by the Employer within sixty (60) days of an official, written request by the Employer, dependent coverage may be lost. In such a case, the dependent will not be granted the right to extend health insurance coverage through the Consolidated Omnibus Budget Reconciliation Act of 1986 (C.O.B.R.A.).  

In between annual open enrollment periods, employees may change their status if a C.O.B.R.A. qualifying event occurs for the employee, spouse or dependent. For employees, C.O.B.R.A. qualifying events include the voluntary or involuntary termination of employment for reasons other than gross misconduct; and a reduction in the number of hours of employment. Employees who lose benefits as a result of going on strike are eligible for continuation coverage under the ‘reduced hours’ qualifying event. For spouses, qualifying events include the voluntary or involuntary termination of the covered employee’s employment for any reason other than gross misconduct; a reduction in the hours worked by the covered employee; the covered employee becoming eligible for Medicare; and a divorce or legal separation from the covered employee. Dependent children have the same first 3 qualifying events as spouses and the loss of dependent child status under the plan rules. 

D.
Duration of Benefits
Bargaining unit members who are initially employed subsequent to the first day of the school year shall be eligible for coverage on the first day of employment. Bargaining unit members who are on paid or unpaid leave will continue to receive health and life insurance benefits as if they were not on such leave. Bargaining unit members who terminate their employment prior to the close of the school year shall be provided benefits through the last day of the payroll period in which the termination occurred. Bargaining unit members who are employed during the last month of a school year shall be eligible for benefits through the first month of the subsequent school year.

Bargaining unit members who are absent on account of illness and who have exhausted their accumulated sick leave shall continue to be provided with and health insurance benefits for a period of not less than one year beyond the first one hundred (100) work days following the exhaustion of sick leave.

The Employer shall inform in writing all qualified unit members and/or beneficiaries of their right to continue benefit coverage under provisions of C.O.B.R.A. The Employer shall continue to provide benefits coverage to all qualified beneficiaries during the sixty (60)-calendar-day election period.

E.
Waiver
A bargaining unit member who verifies that he/she is covered by his/her spouse or former spouse's family medical insurance plan may elect to waive his/her coverage while the member remains covered by his/her spouse or former spouse and receive an amount equal to 25% of the Employer’s single annual premium through a Section 125 Cafeteria Plan. This waiver(s) will be paid the first of the month following the plan year in which the member waived coverage.  No waiver will be available to employees under the single plan or those who are covered by a spouse's family medical insurance where the spouse is another employee of this Employer. 

In order to elect this option and receive this additional compensation, the bargaining unit member must, during the month of September in a given year, complete, sign and file with the chief financial officer of the employer a form indicating his/her election.  Failure to submit the required form by the designated date shall result in a disqualification from payment in lieu of insurance as set forth herein.  Once this election is made, it shall remain in effect and the teacher shall not be entitled to receive the coverage that he/she elected not to receive for the duration of the one year period.  

In the event of a C.O.B.R.A. qualifying event for the member, spouse or dependent after this election has been made, the member may elect to receive the insurance coverage without a waiting period or pre-existing condition exclusion.

Employees hired after the September election date may participate in this payment in lieu of insurance program on a prorated basis. If an employee selects payment in lieu of insurance as provided above, but leaves active pay status at any point prior to the end of the contract year, the employee will be paid a pro-rated amount based upon the proportional amount of time he/she was in active pay status for the contract year. 

If an employee dies before his/her waiver is paid, the employee’s estate or beneficiary shall receive any and all prorated payments within thirty (30) days after proof is presented to the chief financial officer of the employer.

F.
Health Insurance Certificates of Coverage and Contracts
Within five (5) days of execution, the Union President shall receive a signed copy of the health insurance plan certificate of coverage along with any codicil, rider, MOU or amendment made thereto for the life of the Contract. 

The Union President shall receive a copy of the health insurance plan renewal development statements produced annually within thirty (3) days of completion.

If the Employer utilizes the services of a health insurance broker, agent or consultant, the Union President shall receive signed copies of any and all contracts and agreements between the parties in the manner noted above. 

G.
Health Insurance Plan Billing and Service Irregularities

Each bargaining unit member, upon receipt of any statement from a health care provider which is submitted for payment under any health insurance plan provided by the Employer under this Agreement, shall review such statements for accuracy and determine whether or not they received such services. If the bargaining unit member identifies a service or services that were billed for but not received and reports it to the Employer (i.e., the Chief Financial Officer if such individual is the designated HIPAA Privacy Officer as per 45 CFR 164.530(a)) and the report (1) is not already being investigated by the health insurance company and (2) leads to the recovery of funds, the bargaining unit member shall receive a reward equal to fifty (50) percent of the recovery.

H.
Labor-Management Health Insurance Committee

The mission of the Labor-Management Health Insurance Committee (hereafter referred to as ‘LMHIC’) is to reduce treatment costs through the improvement of employee health status and health plan cost management.  The LMHIC shall have all of the following in its scope of authority to make recommendations: health insurance consultant and health plan procurement, member education and communications, and ancillary actions to improve the health status of employees and the cost management of its health insurance program. 

The District’s health insurance consultant shall initially be jointly selected through a request-for-qualifications (RFQ) process. The LMHIC shall offer a recommendation for the continued employment of the consultant annually on the basis of an annual joint evaluation.  The Employer’s health insurance plans will be selected through a formal request-for-proposal (RFP) process; the LMHIC shall review the RFP package that is sent out and received by the District.

Membership on the committee shall be a 3-year commitment, and members will also serve on labor and management’s bargaining teams as well as the Employer’s wellness committee; this will include the presidents of the education association, the support staff association and the chief executive officer of the Employer. The Employer’s health insurance consultant will serve the LMHIC as an outside expert whose views are subject to the will of the LMHIC. All decisions of the LMHIC shall be made by consensus. The LMHIC will initially be co-chaired by the education association president, the support staff president and the Superintendent. The LMHIC shall appoint a secretary to record the minutes of each meeting; the secretary will be chosen by acclimation each year at the last meeting of each calendar year. Minutes shall be kept at each meeting.

Until such time as a successor contract to the current collective bargaining agreement between the parties is executed, the LMHIC agrees to meet no less than every 4 weeks at the direction of the LMHIC Co-Chairs to develop an incentive program for annual health risk appraisals; develop baseline data on employer and employee health insurance costs and medical insurance plan participant health status; and develop a comprehensive worksite wellness program (as defined by Health People 2010) that helps the LMHIC fulfill its mission and annual objectives.

SAMPLE SELF-INSURED HEALTH INSURANCE PROVISION (INDEPENDENT PROCUREMENT)

Health Insurance

A.
Coverage
The Employer shall continue to provide medical, pharmaceutical, dental, vision, and life insurance coverage through one or more insurance carriers licensed by the State of Ohio for all eligible employees and their dependents. Any medical insurance plan offered by the Employer to employees shall be accredited by the National Committee for Quality Assurance (NCQA), compliant with the School Employees Health Care Board’s Best Practices as codified in O.A.C. § 3306-2-03, and compliant with the applicable health insurance provisions of the Patient Protection and Affordable Care Act (P.L. 111-148) and Health Care and Education Reconciliation Act of 2010 (P.L. 111-152).The schedule of benefits for each health insurance plan can be found in an appendix to this Contract, while the group contract for each is incorporated herein by reference.

For the self-insured medical and pharmaceutical insurance plan offered by the District, full-time employees shall pay $20 per month for single and $40 per month for family coverage while the Employer shall pay the remaining balance; payments for part-time employees shall be made on a pro-rata basis. For example, a .75 FTE would pay an additional 25 percent above and beyond the required contribution for a full-time employee ($25 per month for single and $50 per month for family coverage). Dental and vision insurance benefits shall continue to be provided to part-time and full-time employees without an employee funding level contribution.

Any health insurance funding level contributions made by the Employer on behalf of domestic partners are considered taxable income. However, the Employer shall pay for the tax impact on the employee’s behalf with no impact on employees’ net pay (the Employer will ‘gross-up’
 the employee’s salary for the value of the insurance for the domestic partner. As a result, gross wages reported on I.R.S. Form W-2 will be higher by the amount of the insurance including the gross-up). 

If an eligible employee takes a health risk appraisal, a physical, and all age- and gender-appropriate preventive care recommended as ‘A’ or ‘B’ by the U.S. Preventive Task Force prior to the annual open enrollment period, the employee will pay 8 percent of the premium during that plan year.

The Employer shall provide bargaining unit members with group term life insurance for $50,000 and an equal amount of accidental death and dismemberment coverage.

In addition, a flexible spending account providing premium pass-through, medical/dental and dependent care coverage will also be made available to eligible employees and their dependents. The administrative charge for the flexible spending account will be paid for by the Employer.

B.
Eligibility
All full-time employees and their dependents are eligible for all health insurance benefits as detailed herein. Part-time employees who work 720 hours or more per year and their dependents are also eligible. Married couples who are both employed by the Employer will be eligible for two single plans if they have no dependents or one family plan if the couple has no children. 

Health insurance benefits for re-employed retired staff will follow the rules of Medicare and the appropriate state pension system. 

For those who matriculate into the State Teachers Retirement System, re-employed retirees are eligible for only secondary health care coverage through STRS Ohio’s Medical Mutual plans if they: (1) are eligible for health care coverage through their employer, or (2) hold a position for which other comparable employees are eligible for health care coverage at the same cost as full-time employees under STRS Board Rule 3307:1-11-02. Secondary coverage is not available through AultCare, Kaiser Permanente or Paramount plans. The rule applies to all reemployed retirees who are not eligible for Medicare, regardless of hire date or type of employment. In addition, the rule applies only when the employer plan provides both medical and prescription drug coverage.

The dependent age limit for determining eligible child dependents of bargaining unit members is age 26. To be considered eligible, the bargaining unit member’s dependent must be either a spouse or the bargaining unit member’s or spouse’s unmarried child, stepchild, legally adopted child, child for whom either the bargaining unit member or bargaining unit member’s spouse is the legal guardian or custodian or any children who, by court order, must be provided health care coverage by the bargaining unit member or bargaining unit member’s spouse.  To be considered eligible dependents, the children must receive over half of their support during the calendar year from the bargaining unit member unless coverage is being provided under court order. 

Eligibility for the all health and welfare benefits for eligible child dependents will terminate at the end of the calendar month of the eligible dependent’s twenty-sixth (26th) birthday, unless the dependent meets all of the requirements of O.R.C. § 1751.14.

The Employer shall provide coverage for unmarried same- or opposite-gender domestic partners and their dependents.

C.
Enrollment
Bargaining unit employees and their dependents must enroll in each health insurance plan in order to receive benefits. Upon employment, the Employer will provide the employee with an enrollment form for each health and welfare benefit. At each subsequent annual open enrollment period, eligible employees may select single or family coverage. Those selecting family coverage may be required to provide to the Employer the following information: 

For spouses, 

(1)
A photocopy of the marriage certification and 

(a) 
A copy of the top half of the front page of the employee’s most recently filed federal tax return that includes the spouse, or 

(b) 
A copy of the top half of the tax return if the employee’s status is ‘married, filing separately’.

In the case of (1)(a) and (1)(b), a redacted return is required with all financial information blackened out. In rare situations, a copy of a utility bill that includes the employee’s and spouse’s names at a common address may be requested; such requests should not be included in any blanket request for spousal information. Any other information request is not permitted.

For children, a bargaining unit member may need to provide different forms depending on the child’s status (e.g., natural child, step child, adopted or foster child) and situation (attending post-secondary institution, living on their own but still supported by their parents), disabled, and various legal situations). Documents that are permitted to be requested include:

Depending on child’s status

(1)
Natural child: Photocopy of the birth certificate showing the employee’s name as parent.

(2)
Step child: (1) plus a copy of the marriage certificate showing the employee and employee’s spouse’s name.

(3)
Legal guardian, adopted child, grandchild, or foster child: Photocopy of affidavits of dependency, final court order or adoption final decree. 

Depending on child’s situation

(4)
Older children attending college: (1), (2) or (3) plus a copy of the top half of the front page of the employee’s most recently filed federal tax return that includes the child and a copy of the dependent’s paid tuition receipt or other documentation that substantiates full-time or part-time student status for a least 5 months of the current calendar year.

(5)
Children of divorced or separated parents who are not living with the employee, but the employee is still required to support by law: (1), (2) or (3) plus a copy of the top half of the front page of the employee’s most recently filed federal tax return that includes the child plus a copy of the divorce decree or legal separation granting full or joint custody plus a copy of a court-issue Qualified Medical Child Support Order showing that the employee (or employee’s spouse if legally separated) must provide health care coverage (if applicable).

(6)
Disabled children: (1), (2) or (3) plus a copy of the top half of the front page of the employee’s most recently filed federal tax return that includes the child plus documentation from the Social Security Administration demonstrating that a Social Security disability benefit has been awarded.

(7)
Step children living with the employee > 50 percent of the time: (2) and a copy of the top half of the front page of the employee’s most recently filed federal tax return that includes the child.

(8)
Children of divorced employees where the dependent is on the insurance plan because of a court order or joint custody agreement: (1), (2) or (3) plus a copy of the divorce decree showing court ordered custody requirements pursuant to requirement for health care provision.

If the information is not received by the Employer within sixty (60) days of an official, written request by the Employer, dependent coverage may be lost. In such a case, the dependent will not be granted the right to extend health insurance coverage through the Consolidated Omnibus Budget Reconciliation Act of 1986 (C.O.B.R.A.).  

In between annual open enrollment periods, employees may change their status if a C.O.B.R.A. qualifying event occurs for the employee, spouse or dependent. For employees, C.O.B.R.A. qualifying events include the voluntary or involuntary termination of employment for reasons other than gross misconduct; and a reduction in the number of hours of employment. 
Employees who lose benefits as a result of going on strike are eligible for continuation coverage under the ‘reduced hours’ qualifying event. For spouses, qualifying events include the voluntary or involuntary termination of the covered employee’s employment for any reason other than gross misconduct; a reduction in the hours worked by the covered employee; the covered employee becoming eligible for Medicare; and a divorce or legal separation from the covered employee. Dependent children have the same first 3 qualifying events as spouses and the loss of dependent child status under the plan rules. 

D.
Duration of Benefits
Bargaining unit members who are initially employed subsequent to the first day of the school year shall be eligible for coverage on the first day of employment. Bargaining unit members who are on paid or unpaid leave will continue to receive health and life insurance benefits as if they were not on such leave. Bargaining unit members who terminate their employment prior to the close of the school year shall be provided benefits through the last day of the payroll period in which the termination occurred. Bargaining unit members who are employed during the last month of a school year shall be eligible for benefits through the first month of the subsequent school year.

Bargaining unit members who are absent on account of illness and who have exhausted their accumulated sick leave shall continue to be provided with and health insurance benefits for a period of not less than one year beyond the first 100 work days following the exhaustion of sick leave.

The Employer shall inform in writing all qualified unit members and/or beneficiaries of their right to continue benefit coverage under provisions of C.O.B.R.A. The Employer shall continue to provide benefits coverage to all qualified beneficiaries during the 60-calendar-day election period.

E.
Waiver
A bargaining unit member who verifies that he/she is covered by his/her spouse or former spouse's family medical and pharmaceutical insurance plan may elect to waive his/her coverage while the member remains covered by his/her spouse or former spouse and receive an amount equal to five (5) percent of the annual funding level of the plan through a Section 125 Cafeteria Plan. This waiver(s) will be paid the first of the month following the plan year in which the member waived coverage.  No waiver will be available to employees under the single plan or those who are covered by a spouse's family medical insurance where the spouse is another employee of this District. 

In order to elect this option and receive this additional compensation, the bargaining unit member must, during the month of September in a given year, complete, sign and file with the Treasurer of the Employer a form indicating his/her election.  Failure to submit the required form by the designated date shall result in a disqualification from payment in lieu of insurance as set forth herein.  Once this election is made, it shall remain in effect and the teacher shall not be entitled to receive the coverage that he/she elected not to receive for the duration of the one year period.  

In the event of a C.O.B.R.A. qualifying event for the member, spouse or dependent after this election has been made, the member may elect to receive the insurance coverage without a waiting period or pre-existing condition exclusion.

Employees hired after the September election date may participate in this payment in lieu of insurance program on a prorated basis. If an employee selects payment in lieu of insurance as provided above, but leaves active pay status at any point prior to the end of the contract year, the employee will be paid a pro-rated amount based upon the proportional amount of time he/she was in active pay status for the contract year. 

If an employee dies before his/her waiver is paid, the employee’s estate or beneficiary shall receive any and all prorated payments within thirty (30) days after proof is presented to the Treasurer.

F.
Health Insurance Certificates of Coverage and Contracts
Within five (5) days of execution, the Union President shall receive a signed copy of the health insurance plan summary plan document along with any codicil, rider, MOU or amendment made thereto for the life of the Contract.  

In addition, if the Employer utilizes the services of a health insurance broker, agent or consultant, the Union President shall receive signed copies of any and all contracts and agreements between the parties in the manner noted above. 

The Union President shall receive a copy of the Employer’s O.R.C. § 9.833(C)(1) health insurance reserve report within thirty (30) days of its annual completion.

G.
Health Insurance Plan Billing and Service Irregularities

Each bargaining unit member, upon receipt of any statement from a health care provider which is submitted for payment under any health insurance plan provided by the Employer under this Agreement, shall review such statements for accuracy and determine whether or not they received such services. If the bargaining unit member identifies a service or services that were billed for but not received and reports it to the Employer (i.e., the District Treasurer if such individual is the designated HIPAA Privacy Officer as per 45 CFR 164.530(a)) and the report (1) is not already being investigated by the health insurance company and (2) leads to the recovery of funds, the bargaining unit member shall receive a reward equal to fifty (50) percent of the recovery.

H.
District Labor-Management Health Insurance Committee

The mission of the District Labor-Management Health Insurance Committee (hereafter referred to as ‘LMHIC’) is to reduce treatment costs through the improvement of employee health status and health plan cost management.  The LMHIC shall have all of the following in its scope of authority to make recommendations: health insurance consultant and health plan procurement, member education and communications, and ancillary district actions to improve the health status of employees and the cost management of its health insurance program. 

The District’s health insurance consultant shall initially be jointly selected through a request-for-qualifications (RFQ) process. The LMHIC shall offer a recommendation for the continued employment of the consultant annually on the basis of an annual joint evaluation.  The District’s health insurance plans will be selected through a formal request-for-proposal (RFP) process; the LMHIC shall review the RFP package that is sent out and received by the District.

Membership on the committee shall be a 3-year commitment, and members will also serve on labor and management’s bargaining teams as well as the District’s wellness committee; this will include the presidents of the education association, the support staff association and the Superintendent. The District’s health insurance consultant will serve the LMHIC as an outside expert whose views are subject to the will of the LMHIC. All decisions of the LMHIC shall be made by consensus. The LMHIC will initially be co-chaired by the education association president, the support staff president and the Superintendent. The LMHIC shall appoint a secretary to record the minutes of each meeting; the secretary will be chosen by acclimation each year at the last meeting of each calendar year. Minutes shall be kept at each meeting.

Until such time as a successor contract to the current collective bargaining agreement between the parties is executed, the LMHIC agrees to meet no less than every 4 weeks at the direction of the LMHIC Co-Chairs to develop an incentive program for annual health risk appraisals; develop baseline data on Employer and employee health insurance costs and medical insurance plan participant health status; and develop a comprehensive worksite wellness program (as defined by Health People 2010) that helps the LMHIC fulfill its mission and annual objectives.
SAMPLE SELF-INSURED HEALTH INSURANCE PROVISION (JOINT PURCHASING ARRANGEMENT)

Health Insurance

A.
Coverage
The Employer shall continue to provide medical, pharmaceutical, dental, vision, and life insurance coverage through one or more insurance carriers licensed by the State of Ohio for all eligible employees and their dependents. Any medical insurance plan offered by the Employer to employees shall be accredited by the National Committee for Quality Assurance (NCQA), compliant with the School Employees Health Care Board’s Best Practices as codified in O.A.C. § 3306-2-03, and compliant with the applicable health insurance provisions of the Patient Protection and Affordable Care Act (P.L. 111-148) and Health Care and Education Reconciliation Act of 2010 (P.L. 111-152).The schedule of benefits for each health insurance plan can be found in an appendix to this Contract, while the group contract for each is incorporated herein by reference.

For the self-insured medical and pharmaceutical insurance plan offered by the District, full-time employees shall pay $20 per month for single and $40 per month for family coverage while the Employer shall pay the remaining balance; payments for part-time employees shall be made on a pro-rata basis. For example, a .75 FTE would pay an additional 25 percent above and beyond the required contribution for a full-time employee ($25 per month for single and $50 per month for family coverage). Please note that if employees are required to pay a percent of the funding level of the plan, the labor consultant will need to identify the extent of the medical and pharmaceutical insurance plan’s reserve.
 

If the reserves at the close of the last plan year are less than 2 X IBNR as reported on the latest Employer’s O.R.C. § 9.833(C)(1) reserve report, use the following language:

“For the self-insured medical and pharmaceutical insurance plan offered by the District, full-time employees shall pay 10 percent of the funding level for single or family coverage while the Employer shall pay the remaining balance. These payments will be made in equal installments through payroll deduction. At no time during the life of the contract will the funding level exceed 125 percent of the expected claims cost of the plan as determined by an underwriter working for the health insurance company or third party administrator of the medical and pharmaceutical insurance plan.” 

If the reserves at the close of the last plan year are equal to or more than 2 X IBNR as reported on the latest Employer’s O.R.C. § 9.833(C)(1) reserve report, use the following language:

“For the self-insured medical and pharmaceutical insurance plan offered by the District, full-time employees shall pay 10 percent of the funding level for single or family coverage while the Employer shall pay the remaining balance. These payments will be made in equal installments through payroll deduction. At no time during the life of the contract will the funding level exceed 100 percent of the expected claims cost of the plan as determined by an underwriter working for the health insurance company or third party administrator of the medical and pharmaceutical insurance plan.” 

Dental and vision insurance benefits shall continue to be provided to part-time and full-time employees without an employee funding level contribution.

Any health insurance funding level contributions made by the Employer on behalf of domestic partners are considered taxable income. However, the Employer shall pay for the tax impact on the employee’s behalf with no impact on employees’ net pay (the Employer will ‘gross-up’
 the employee’s salary for the value of the insurance for the domestic partner. As a result, gross wages reported on I.R.S. Form W-2 will be higher by the amount of the insurance including the gross-up). 

The Employer shall provide bargaining unit members with group term life insurance for $50,000 and an equal amount of accidental death and dismemberment coverage.

If an eligible employee takes a health risk appraisal, a physical, and all age- and gender-appropriate preventive care recommended as ‘A’ or ‘B’ by the U.S. Preventive Task Force prior to the annual open enrollment period, the employee will pay 8 percent of the premium during that plan year.

In addition, a flexible spending account providing premium pass-through, medical/dental and dependent care coverage will also be made available to eligible employees and their dependents. The administrative charge for the flexible spending account will be paid for by the Employer.

B.
Eligibility
All full-time employees and their dependents are eligible for all health insurance benefits as detailed herein. Part-time employees who work 720 hours or more per year and their dependents are also eligible. Married couples who are both employed by the Employer will be eligible for two single plans if they have no dependents or one family plan if the couple has no children. 

The dependent age limit for determining eligible child dependents of bargaining unit members is age 26. To be considered eligible, the bargaining unit member’s dependent must be either a spouse or the bargaining unit member’s or spouse’s unmarried child, stepchild, legally adopted child, child for whom either the bargaining unit member or bargaining unit member’s spouse is the legal guardian or custodian or any children who, by court order, must be provided health care coverage by the bargaining unit member or bargaining unit member’s spouse.  To be considered eligible dependents, the children must receive over half of their support during the calendar year from the bargaining unit member unless coverage is being provided under court order. 

Eligibility for the all health and welfare benefits for eligible child dependents will terminate at the end of the calendar month of the eligible dependent’s twenty-sixth (26th) birthday, unless the dependent meets all of the requirements of O.R.C. § 1751.14.

The Employer shall provide coverage for unmarried same- or opposite-gender domestic partners and their dependents.

C.
Enrollment
Bargaining unit employees and their dependents must enroll in each health insurance plan in order to receive benefits. Upon employment, the Employer will provide the employee with an enrollment form for each health and welfare benefit. At each subsequent annual open enrollment period, eligible employees may select single or family coverage. Those selecting family coverage may be required to provide to the Employer the following information: 

For spouses, 

(1)
A photocopy of the marriage certification and 

(a) 
A copy of the top half of the front page of the employee’s most recently filed federal tax return that includes the spouse, or 

(b) 
A copy of the top half of the tax return if the employee’s status is ‘married, filing separately’.

In the case of (1)(a) and (1)(b), a redacted return is required with all financial information blackened out. In rare situations, a copy of a utility bill that includes the employee’s and spouse’s names at a common address may be requested; such requests should not be included in any blanket request for spousal information. Any other information request is not permitted.

For children, a bargaining unit member may need to provide different forms depending on the child’s status (e.g., natural child, step child, adopted or foster child) and situation (attending post-secondary institution, living on their own but still supported by their parents), disabled, and various legal situations). Documents that are permitted to be requested include:

Depending on child’s status

(1)
Natural child: Photocopy of the birth certificate showing the employee’s name as parent.

(2)
Step child: (1) plus a copy of the marriage certificate showing the employee and employee’s spouse’s name.

(3)
Legal guardian, adopted child, grandchild, or foster child: Photocopy of affidavits of dependency, final court order or adoption final decree. 

Depending on child’s situation

(4)
Older children attending college: (1), (2) or (3) plus a copy of the top half of the front page of the employee’s most recently filed federal tax return that includes the child and a copy of the dependent’s paid tuition receipt or other documentation that substantiates full-time or part-time student status for a least 5 months of the current calendar year.

(5)
Children of divorced or separated parents who are not living with the employee, but the employee is still required to support by law: (1), (2) or (3) plus a copy of the top half of the front page of the employee’s most recently filed federal tax return that includes the child plus a copy of the divorce decree or legal separation granting full or joint custody plus a copy of a court-issue Qualified Medical Child Support Order showing that the employee (or employee’s spouse if legally separated) must provide health care coverage (if applicable).

(6)
Disabled children: (1), (2) or (3) plus a copy of the top half of the front page of the employee’s most recently filed federal tax return that includes the child plus documentation from the Social Security Administration demonstrating that a Social Security disability benefit has been awarded.

(7)
Step children living with the employee > 50 percent of the time: (2) and a copy of the top half of the front page of the employee’s most recently filed federal tax return that includes the child.

(8)
Children of divorced employees where the dependent is on the insurance plan because of a court order or joint custody agreement: (1), (2) or (3) plus a copy of the divorce decree showing court ordered custody requirements pursuant to requirement for health care provision.

If the information is not received by the Employer within sixty (60) days of an official, written request by the Employer, dependent coverage may be lost. In such a case, the dependent will not be granted the right to extend health insurance coverage through the Consolidated Omnibus Budget Reconciliation Act of 1986 (C.O.B.R.A.).  

In between annual open enrollment periods, employees may change their status if a C.O.B.R.A. qualifying event occurs for the employee, spouse or dependent. For employees, C.O.B.R.A. qualifying events include the voluntary or involuntary termination of employment for reasons other than gross misconduct; and a reduction in the number of hours of employment. 
Employees who lose benefits as a result of going on strike are eligible for continuation coverage under the ‘reduced hours’ qualifying event. For spouses, qualifying events include the voluntary or involuntary termination of the covered employee’s employment for any reason other than gross misconduct; a reduction in the hours worked by the covered employee; the covered employee becoming eligible for Medicare; and a divorce or legal separation from the covered employee. Dependent children have the same first 3 qualifying events as spouses and the loss of dependent child status under the plan rules. 

D.
Duration of Benefits
Bargaining unit members who are initially employed subsequent to the first day of the school year shall be eligible for coverage on the first day of employment. Bargaining unit members who are on paid or unpaid leave will continue to receive health and life insurance benefits as if they were not on such leave. Bargaining unit members who terminate their employment prior to the close of the school year shall be provided benefits through the last day of the payroll period in which the termination occurred. Bargaining unit members who are employed during the last month of a school year shall be eligible for benefits through the first month of the subsequent school year.

Bargaining unit members who are absent on account of illness and who have exhausted their accumulated sick leave shall continue to be provided with and health insurance benefits for a period of not less than one year beyond the first 100 work days following the exhaustion of sick leave.

The Employer shall inform in writing all qualified unit members and/or beneficiaries of their right to continue benefit coverage under provisions of C.O.B.R.A. The Employer shall continue to provide benefits coverage to all qualified beneficiaries during the 60-calendar-day election period.

E.
Waiver 
A bargaining unit member who verifies that he/she is covered by his/her spouse or former spouse's family medical and pharmaceutical insurance plan may elect to waive his/her coverage while the member remains covered by his/her spouse or former spouse and receive an amount equal to five (5) percent of the annual funding level of the plan through a Section 125 Cafeteria Plan. This waiver(s) will be paid the first of the month following the plan year in which the member waived coverage.  No waiver will be available to employees under the single plan or those who are covered by a spouse's family medical insurance where the spouse is another employee of this District. 

In order to elect this option and receive this additional compensation, the bargaining unit member must, during the month of September in a given year, complete, sign and file with the Treasurer of the Employer a form indicating his/her election.  Failure to submit the required form by the designated date shall result in a disqualification from payment in lieu of insurance as set forth herein.  Once this election is made, it shall remain in effect and the teacher shall not be entitled to receive the coverage that he/she elected not to receive for the duration of the one year period.  

In the event of a C.O.B.R.A. qualifying event for the member, spouse or dependent after this election has been made, the member may elect to receive the insurance coverage without a waiting period or pre-existing condition exclusion.

Employees hired after the September election date may participate in this payment in lieu of insurance program on a prorated basis. If an employee selects payment in lieu of insurance as provided above, but leaves active pay status at any point prior to the end of the contract year, the employee will be paid a pro-rated amount based upon the proportional amount of time he/she was in active pay status for the contract year. 

If an employee dies before his/her waiver is paid, the employee’s estate or beneficiary shall receive any and all prorated payments within thirty (30) days after proof is presented to the Treasurer.

F.
Health Insurance Certificates of Coverage and Contracts
Within five (5) days of execution, the Union President shall receive a signed copy of the health insurance plan summary plan document along with any codicil, rider, MOU or amendment made thereto for the life of the Contract.  

In addition, if the Employer utilizes the services of a health insurance broker, agent or consultant, the Union President shall receive signed copies of any and all contracts and agreements between the parties in the manner noted above. 

The Union President shall receive a copy of the Employer’s O.R.C. § 9.833(C)(1) health insurance reserve report within thirty (30) days of its annual completion.

G.
Health Insurance Plan Billing and Service Irregularities

Each bargaining unit member, upon receipt of any statement from a health care provider which is submitted for payment under any health insurance plan provided by the Employer under this Agreement, shall review such statements for accuracy and determine whether or not they received such services. If the bargaining unit member identifies a service or services that were billed for but not received and reports it to the Employer (i.e., the District Treasurer if such individual is the designated HIPAA Privacy Officer as per 45 CFR 164.530(a)) and the report (1) is not already being investigated by the health insurance company and (2) leads to the recovery of funds, the bargaining unit member shall receive a reward equal to fifty (50) percent of the recovery.

H.
Joint Purchasing Arrangement Labor-Management Health Insurance Committee

Each member organization of the joint purchasing arrangement (hereafter referred to as JPA) shall be represented on a health insurance committee by one representative of labor and one representative of management. The committee will have the responsibility of reviewing all health benefits related issues including but not limited to benefits design, costs, and communications to district personnel. The committee will make recommendations to the JPA regarding health benefits and costs. The committee shall receive labor-management health benefits committee training triennially by the board or a board approved training organization. 

The mission of the District Labor-Management Health Insurance Committee (hereafter referred to as ‘LMHIC’) is to reduce treatment costs through the improvement of employee health status and health plan cost management.  The LMHIC shall have all of the following in its scope of authority to make recommendations: health insurance consultant and health plan procurement, member education and communications, and ancillary district actions to improve the health status of employees and the cost management of its health insurance program. 

The joint purchasing arrangement’s consultants shall initially be jointly selected through a request-for-qualifications (RFQ) process. The LMHIC shall offer a recommendation for the continued employment of the consultants annually on the basis of an annual joint evaluation.  The District’s health insurance plans will be selected through a formal request-for-proposal (RFP) process; the LMHIC shall review the RFP package that is sent out and received by the District.

All decisions of the LMHIC shall be made by consensus. The LMHIC shall appoint a secretary to record the minutes of each meeting; the secretary will be chosen by acclimation each year at the last meeting of each calendar year. Minutes shall be kept at each meeting. The LMHIC will be responsible for developing and evaluating an incentive program for annual health risk appraisals; developing and evaluating data on Employer and employee health insurance costs and medical insurance plan participant health status; and developing and evaluating a comprehensive worksite wellness program (as defined by Health People 2010) in each member organization of the JPA to help the LMHIC fulfill its mission and annual objectives.

STRATEGY AND RATIONALE

Concentrate on ensuring that the health plans offered to employees are high in value, offering the greatest quality at the lowest cost. Be aware that the premium or funding level of health insurance represents a significant portion of an employee’s compensation.  As prices increase in one year, employee wages tend to fall in following years.
  The most important factor that accounts for health plan premiums is treatment costs, which are impacted most heavily by utilization and cost management.
  Therefore, employees should be strongly encouraged to maximize their health status, and management should work with employees to procure plans with strong cost controls.  

The Employer and Union must have a standing health insurance committee that articulates health plan goals, creates objectives, meets regularly, takes minutes, produces an annual report for their respective bargaining teams, and directs the health insurance procurement process of the district.  

Teachers retire on final average salary, not their health insurance plan. All other things being equal, premium increases lead to wage decreases. The ultimate object of the Union must be to maximize members’ career earnings, while maintaining the framework to manage health risks in the process.

Avoid health insurance plan premium or funding level caps on the dollar amount that the Employer pays.

Avoid language that designates the Employer’s health insurance plans as that which is provided by a joint purchasing arrangement to which the Employer belongs.

Never agree to any health insurance plan change without ensuring that the board or joint purchasing arrangement has developed and delivered to the bargaining team a side by side comparison of all benefits (medical, prescription drug, dental, vision, life) between the incumbent(s) and proposed plan(s); this includes a list of all drugs on the formulary by tier and a list of plan exclusions. Other requirements for health insurance plan research must be obtained through CBaR. 

LGBT BARGAINING INSURANCE CONSIDERATIONS XE "LGBT BARGAINING INSURANCE CONSIDERATIONS" 
DEFINITION:  

A provision which details the various insurance benefits provided to employees.
RATIONALE: 
To establish a level of tax-free compensation (to the extent permitted under state and federal law) with the exception of life insurance in the form of insurance benefits. This provision ensures that employees have access to adequate health care.
LEGAL REFERENCES: 
ORC 3313.202

ORC 5126.05


FEDERAL LAWS:
D.O.M.A. Defense of Marriage Act

FMLA

COBRA

HSA

HRA

Section 125

OEA POLICY REFERENCES:
EMPLOYER ARGUMENTS:
The law defines marriage as between one man and one woman.  There is no requirement to provide benefits to unmarried couples and their dependents.
UNION ARGUMENTS:
Many employers have improved their employment policies, benefits and other practices to ensure more equitable treatment of their LGBT employees.

Non-discrimination policies, benefits and other practices that include LGBT workers are essential for public schools as they compete for highly qualified teachers.

FOUR CORNERS IMPACT:
Payroll deduction

Rehiring of Retirees

Leaves

Non-discrimination

Work Day

Work Week

Full-time and Part-time Employees

The minimal LGBT BARGAINING INSURANCE CONSIDERATIONS contain the following:

1.  
A section that provides for coverage for same- or opposite-gender domestic partner benefits for such partners and any dependent children.

2.  
A section that provides for “grossing up” of employees’ salary to offset additional imputed income tax for domestic partner benefits.

SAMPLE INSURANCES PROVISION RELATED TO LGBT EMPLOYEES  

____Coverage 1
____ A. The Employer shall provide coverage for unmarried same- or opposite-gender domestic partners and their dependents.

_____ Tax Implications 5

Any premium contributions made by Employer on behalf of domestic partners are considered taxable income.  However, Employer shall pay for the tax impact on the employee’s behalf with no impact on employee’s net pay.   [Employer will gross-up employee’s salary for the value of the insurance for the domestic partner.  As a result, gross wages reported on Form W-2 will be higher by the amount of the insurance including the gross up.]

INSURANCES STRATEGY AND RATIONALE
Avoid disparities between spousal and domestic partner benefits.  The additional tax liability for the imputed value of the domestic partner benefit can be substantial, so bargaining the “gross-up” is a substantial benefit for employees.

Note: A gross up clause is a provision in a contract which provides that all payments must be made in the full amount, free of any deductions or withholdings, and without exercising any right of set-off (that is, a statutory defense to the whole or to a portion of a plaintiff’s claim.)  The provision will usually indicate that if there is a mandatory withholding or deduction by operation of law (usually with respect to tax), then the paying party shall “gross up” the payment so that the receiving party receives the same net amount.

AN INSURANCE GLOSSARY XE "INSURANCE GLOSSARY" 
Provided by:  NEA Special Services

Administrative Services Only (ASO) - A type of employee benefit plan that is administered by an insurance company or third party administrator and in which the client is totally at risk for claims.

Adverse Selection - The tendency of an individual to recognize his or her health status in selecting the option under a retirement system or insurance plan that tends to be most favorable to him or her (and more costly to the plan).  In insurance usage, a person with an impaired health status or with expected medical care needs applies for insurance coverage financially favorable to himself or herself and detrimental to the insurance company.

Age Discrimination in Employment Act of 1967 (ADEA) - Amended in 1978, this act applies to age discrimination in employment and in employee benefits.

Ambulatory Care Facility - A freestanding or hospital-based facility providing preventive diagnosis, emergency therapeutic services, surgery, or other treatment not requiring overnight confinement.

Cafeteria Plan (also called Flexible Benefit Plan/Flexible Compensation) - This is a benefit program under Section 125 of the Internal Revenue Code that offers employees a choice between permissible taxable benefits, including cash, and nontaxable health and welfare benefits such as life and health insurance, vacation pay, retirement plans and child care.  The employee determines how his or her benefit dollars are to be allocated for each type of benefit from the total amount promised  by the employer.  The term cafeteria plan also is used in the more limited sense to refer to a health benefit program that permits workers  to select among various cost, coverage and/or provider options.

Coinsurance - A policy provision, frequently found in major medical insurance, by which both the insured person and the insurer share in a specified ratio (e.g., 80%:20%) the hospital and medical expenses resulting from an illness or injury. Also called percentage participation clause.

Comprehensive Medical Plan - A plan that combines basic and major medical coverage in a single plan.

Concurrent Review - the process by which hospital admissions for elective and emergency treatment are certified for appropriateness within 24 hours after admission, and by which continued stays are verified for medical necessity and level of care. Discharge audits are performed on hospital bills to screen for duplicate procedures and inappropriate services before the bill is forwarded to the claimant.

Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA) - Among the provisions of this legislation that deal with health care coverage are the following:  

Employer-provided medical plans can no longer require Medicare to be the primary payer for participants age 70 and over.

Medicare coverage is extended to state and local government employees.

Almost every group health plan must provide each participant and qualified beneficiary under the plan the option to pay for continued coverage under the plan in the event coverage would otherwise have ceased as a result of a number of "qualifying events."

Contributory Plan 

A pension or welfare program which provides for employee contributions.

A benefit plan under which employees bear part of the cost.  In some Contributory plans, employees wishing to be covered must contribute; in other contributory plans, employee contributes are voluntary and result in increased benefits.

Conversion Privilege - The right of an individual to convert a group health or life insurance policy to an individual policy should the individual cease to be a member of the group.  Under such a provision a physical examination usually is not required.

Cost Containment - Activities aimed at holding down the cost of medical care or reducing its rate of increase.

Cost Shifting - Policies designed to shift the relative burden of health care costs borne by one party or market segment to another.  For example, many employers are shifting a portion of the costs of care to employees by copayments and increased contributions.

Deductible - The amount of out-of-pocket expenses that must be paid for health services by the insured before becoming payable to the carrier.  A deductible that is satisfied by the combined expenses of all covered family members.  For example, a program with a $25 deductible may limit its application to a maximum of three deductibles ($75) for the family regardless of the number of family members.

Diagnostic-Related Group (DRG) - A prospective hospital claims reimbursement system currently being implemented by the federal government Medicare program, in which payment is based on an episode of care.

Disability - A condition that renders an insured person incapable of performing one or more duties of his or her regular occupation.  Benefit plan definitions of disability vary.  The Social Security Act defines disability as follows:

Fully Insured Plan - Under a fully insured plan, the policy cash value at retirement must be sufficient to provide the full benefit since no other source of funds is contemplated under the plan.  Retirement income or retirement annuity contracts must be used since they are specifically designed to provide the proper ratio of insurance to income and to generate the cash value needed.  Separate contracts are issued on the life of every employee.

Health Maintenance Organization (HMO) - A prepaid medical group practice plan that provides a predetermined medical care benefit package.  The HMO can be sponsored by the government, medical schools, hospitals, employers, labor unions, consumer groups, insurance companies, and hospital-medical plans. HMOs are both insurers and providers of health care.

Home Health Care - Items and service provided as needed in patients' homes by a home health agency or by others under arrangements made by an home health agency.

Hospice Care - Health care facility of service providing medical care  and support services such as counseling to terminally ill persons.

Hospital Audit Program - A system in which hospital bills are reviewed for accuracy and to ensure that every item on the bill was actually requested, used, or performed.

Hospital Utilization Review - The process of reviewing the appropriateness and the quality of care provided to hospitalized patients.  UR may be before (prospective), during (concurrent), or after (retroactive) the services are rendered.

Individual Case Management (ICM) - A system which reviews and manages the medical care provided for large or potentially costly medical cases in order to reduce costs significantly.

Individual Practice Association (IPA) - A type of HMO that consists of a central administrative authority and a panel of physicians and other providers practicing individually or in small groups in the community.  Providers are usually reimbursed individually on a fee-for-service or capitation basis.

Liability Insurance - A type of insurance that provides a benefit payable on behalf of a covered party who is held legally responsible (liable) for harming others or their property.

Long-Term Disability Income Insurance - Insurance issued to an employer  (group) or individual to provide a reasonable replacement of a portion of an employee's earned income lost through serious and prolonged illness or injury during the normal work career.

Major Medical Coverage - Type of coverage that usually pays only a portion of the expense for all covered services and specifies a deductible that the insured must first pay.  Full reimbursement is often provided once the expenses paid by the individual reach a certain level.  Although the maximums that limit total benefits are usually substantial maximums are generally specified and mean that most policies do no provide completely unlimited protection.  Internal limits on particular services, such as psychiatric care, may also be specified.  See also  Comprehensive Medical.

Medicare - Administered by the Social Security Administration, Medicare is the U.S. federal government plan for paying certain hospital and medical expenses for those who qualify, primarily those over 65.  The program is government subsidized and government operated.

Minimum Premiums Plan - Under this approach, the employer and the insurance company or the service plan agree that the employer will be responsible for paying all claims up to an agreed-upon aggregate level, with the carrier responsible for the excess.  This level is usually based on the amount of claims paid in the past two or three years, adjusted by projected increases in claims due to inflation and greater utilization.

Outpatient Services - Outpatient services are medical and other services provided by a hospital or other qualified facility or supplier, such as a mental health clinic, rural health clinic, mobile x-ray unit or freestanding dialysis unit.  Such services include outpatient physical therapy services, diagnostic x-ray and laboratory tests, x-ray and other radiation therapy.

Pension Plan - A plan that provides benefits, after retirement, from a trust or other separately maintained fund, by the purchase of insurance  or from general assets (unfunded plan).  The amount of benefits is either specified or can be calculated in accordance with a set formula based on various factors such as age, earnings, and service, but not profits.  The amount of annual contributions needed to provide the specified benefits can be estimated actuarially and does not depend upon profits.

Preadmission Certification - A form of utilization review in which assessment is made of the necessity -- based on health status and treatment needs -- of a patient's admission to a hospital or other inpatient institution; health status considerations include both physical and psychological conditions.

Preadmission Testing (PAT) - A plan benefit designed to encourage patients to obtain needed diagnostic services on an ambulatory basis before an elective hospital admission in order to reduce hospital length of stay.

Preferred Provider Organization (PPO) - A group of hospitals and physicians who contract on a fee-for-service basis with employers, insurance plans, or third-party administrators to provide comprehensive medical service.

Preventive Care - Comprehensive care emphasizing priorities for  prevention, early detection, and early treatment of conditions, generally including routine physical examinations, immunization, and well person care.

Prospectively Rated Conventional Plan - Financial remuneration of health care providers through a rate established prior to the period to which the rate is to be applied, resulting in the provider being paid the established rate regardless of actual cost.

Retrospectively Rated Conventional Plan - An insurance plan for which the premium is not determined until the completion of the coverage period, and is then based upon the plan's actual experience for that period, subject to a stated minimum and maximum, and providing for recovery of expense and administrative factors.

Risk - A potential hazard which could result in a loss.

Risk Aversion - The attitude of an investor who is not willing to accept increasing amounts of uncertainty about future investment returns without commensurate increases in the level of return anticipated.  Another manifestation of this attitude is the investor who prefers less risk for the same rate of return expectation.

Risk Management - A scientific approach to the problem of dealing with the pure risks facing an individual or an organization in which insurance is viewed as simply one of several approaches for dealing with such risks.

Second Surgical Opinion Program - This cost management, strategy encourages or requires participants to obtain the opinion of another doctor after a physician has recommended that a nonemergency or elective surgery be performed. Programs may be voluntary or mandatory in that reimbursement is reduced or denied if the participant does not obtain the second opinion.  Plans usually require that such opinions be obtained from board-certified specialists with no personal or financial interest in the outcome.

Self-Insurance (Self-Funding) - A fully noninsured or self-insured plan is one in which the insurance company or service plan collects no premiums and assumes no risk. In a sense, the employer is acting as an insurance company -- paying claims with the money ordinarily earmarked for premiums.  Regardless of the specific self-funding technique a firm chooses, it will need either to buy its administrative services (AOS) outside the company or develop them in-house. Hence, self-funded arrangements are referenced as "ASO" or "self-administered."

Skilled Nursing Facility (SNF) - A facility, or distinct part of an institution, that is licensed to provide inpatient care of persons requiring skilled nursing services for a chronic disease or convalescence over a prolonged period, in a separately identified unit.  It may be a unit of general hospital, a nursing home, an infirmary, or a home for the aged.

Stop-Loss Insurance - Contract established between a self-insured group and an insurance carrier providing carrier coverage if claims exceed specified dollar amounts over a set period of time.  Stop-loss insurance comes in two varieties, "Aggregate" and "Specific."

"Aggregate" stop-loss coverage limits the employer's exposure to a specific overall amount.

"Specific" stop-loss coverage limits the employer's exposure on large, single claims to an agreed-upon amount.

Summary Plan Description (SPD) - A requirement of ERISA for a written statement of a plan in an easy-to-read form, including a statement of eligibility, coverage, employee rights and appeal procedure.

Surgical Schedule - A list of cash allowances which are payable for various types of surgery with the maximum amounts based upon the severity of the operations.

Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA) - Lowered limits on contributions and benefits for corporate plans; certain loans from plan to be treated as distributions; reduced estate tax exclusion from retirement plan death benefits to maximum of $100,000; repealed special Keogh plan and Subchapter S restrictions; added "top-heavy" plan requirements.

Term Insurance - Life insurance payable to a beneficiary only when an insured dies within a specified period.

Third Party Administrator (TPA) - The party to an employee benefit plan that may collect premiums, pay claims and/or provide administrative services.  Usually an out-of-house professional firm providing administrative services for employee benefit plans. (Synonyms: administrative agent, carrier, insurer, underwriter).

Traditional Indemnity Plans - In these traditional fee-for-service group health insurance plans, the patient chooses whichever doctor and hospital he or she wants to use.  The employer pays premiums to the health insurance company to cover the costs or providing benefits and  administering claims.  The employee may pay a portion of the monthly insurance premiums, an annual deductible and/or copayments per medical visit.  These plans are usually experience rated, and health care providers are paid on a cost-plus, retroactive reimbursement system.  The insurance carrier uses the premiums to pay claims and for retention  fees, including state premium taxes, administrative expenses, commissions, risks charges, and claims processing.  The employer has no liability for a deficit. 

Usual, Customary and Reasonable Charge - The prevailing charge made by surgeons or other physicians of similar expertise for a similar procedure in a particular geographic area.

Wellness Programs - A broad range of employer - or union-sponsored facilities and activities designed to promote safety and good health among employees.  Purpose is to increase worker morale and reduce the costs of accidents and ill health such as absenteeism, lower productivity, and health care costs.  May include physician fitness programs, smoking cessation, health risk appraisals, diet information and weight loss, stress management, high blood pressure screening, and so forth.

Workers Compensation - A system of providing for the cost of medical care and weekly payments to insured employees or to dependents of those killed in industry in which absolute liability is imposed on the employer, who is required to pay benefits prescribed by law.

Many definitions supplied by the "Employee Benefit Plans: A Glossary of Terms" 6th Edition, published by the International Foundation of Employee Benefit Plans, Inc., 1987.

CONTRACT ASSESSMENT XE "CONTRACT ASSESSMENT" 
STATEWIDE GOALS/CONTRACT ASSESSMENT XE "STATEWIDE GOALS/CONTRACT ASSESSMENT:OEA Standards" 
REFERENCE NUMBER
CONTRACT PROVISION
STATEWIDE GOAL
SECTION ONE - CONTRACT BASICS

1301
Recognition
Yes

1305
Dispute Settlement Procedure
No

1308
Grievance Procedure
Yes

1314.020
Dues Deduction 
Yes

1344.02
Nondiscrimination
Yes

1344.04
Maintenance of Standards 
Yes

1344.06
Severability
Yes

1347.010
Duration of Contract
Yes

1347.050
District Consolidation
No

SECTION TWO - UNION RIGHTS/MANAGEMENT RIGHTS

1311
Management Rights 
No

1314
Union Rights
Yes

1314.010
Right to Fair Share Fee
Yes

SECTION THREE - INDIVIDUAL RIGHTS

1317.0501
Just Cause 
Yes

1317.106
Job Descriptions
No

1317.060
Seniority
Yes

1317.070
Personnel Files
Yes

1317.080
Employee Evaluation
Yes

1323.015
Inclusion
*

1323.20
Consulting Teacher
No

1350.010
LPDC
*

1350.011
Entry Year Guide
*

SECTION FOUR - WORKING CONDITIONS

1320.01
Work Year
Yes

1320.02
Work Day 
Yes

1320.035
Work Week
Yes

1320.0105
Holidays  
No

1320.0106
Vacation
No

1323.011
Class Size/Workload K-12
Yes

1323.012
Workload ESP
Yes

1323.013
Class Size/Workload DD 
Yes

1323.014
Class Size/Workload Higher Ed. (Professional)
Yes

1320.0402 & 1338.050
Supplementals
Yes

SECTION FIVE - HEALTH ISSUES

1323.095
Drug Free Workplace 
No

1323.105
Chronic Communicable Diseases 
No

1323.125
Health and Safety
No

SECTION SIX - ASSIGNMENT/TRANSFER/VACANCY 

1326.010
Assignment (Voluntary Transfers)
Yes

1326.020
Transfers (Involuntary)  
Yes

1326.030
Vacancies 
Yes

SECTION SEVEN - REDUCTION IN FORCE
1329
Reduction In Force
Yes

SECTION EIGHT - LEAVES

1332.010
Sick Leave 
Yes

1332.020
Personal Leave 
Yes

1332.030
Assault Leave  
Yes

1332.120
Unpaid Leave
Yes

SECTION NINE - COMPENSATION

1338.010
Wage Schedule
Yes

1338.0201
Overtime  
No

1338.0202
Shift Differential
No

1338.0203
Call Differential 
No

1338.0204
Minimum Reporting Pay 
No

1338.0205
Hazardous Duty Pay
No

1338.0206
Compensatory Time
No

1320.0105
Holiday (See Section 4)
No

1320.0106
Vacation (See Section 4)
No

1338.050
Supplementals
Yes

SECTION TEN - INSURANCES

1335
Insurances 
Yes

* Indicates guide was included long after the OEA Collective Bargaining Congress was abolished.  One of the primary duties of the Congress was to determine appropriate statewide goals.

CONTRACT ASSESSMENT FORM

DIRECTIONS

A copy of the current local association contract will be needed to properly complete this form.

In conducting the assessment, first read the goal and then read each standard for that goal.  Next, review the pertinent provision(s) of the contract to determine if the goal has been met.  The standards for some of the goals will require only a review of a single contract provision.  The standards for other goals will require a review of numerous provisions in the contract.

After thoroughly reviewing the contract provision(s) pertinent to the standards for the goal, determine, standard-by-standard, whether the language of the provision(s) meets the standard.  If the standard has been achieved, check the "yes" blank provided to the left of the standard.  If the language of the provision(s) does not meet the standard, check the "no" blank provided to the left of the standard.

When a standard contains a number of substandards, all substandards must be met before the standard can be deemed to have been met.  (e.g. see Goal #6, Standard 1, 2, 3, 4, and 5.)

When a contract contains contradictory language which indicates that a standard has been met in one part of a provision, yet clearly has not been met in another part of the same provision (or in another pertinent provision), the standard has not been met.

When the standards for the same goal are different for different classes of employees, the only standards which will be applied are the standards for the class(es) of employees covered by the contract being assessed (e.g., see Goal #21).

After a determination has been made regarding whether each standard listed under the goal has been met, repeat the process with the next goal.  Continue until an assessment has been made of the contract language for all 21 collective bargaining goals.

Transfer the results of the assessment to the Contract Assessment Checklist form.

CONTRACT ASSESSMENT EXAMPLE

Goal #1:
Every Contract shall constitute a binding contract bar in accordance with Chapter 4117 of the Ohio Revised Code.

CONTRACT PROVISIONS

	Standard
	Where to Look
	Yes
	No
	Essential Standards

	#1


	The Entire Contract
	
	
	It must be in writing.

	#2


	Duration Provision
	
	
	It must have a specific effective date and expiration date.

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


CONTRACT LANGUAGE - EXAMPLE

Goal #2:
Every Contract shall contain an enforceable Grievance Procedure Provision.

Grievance Procedure

	Std
	Purpose
	
	Yes
	No
	
	Essential Standards

	#1
	The purpose of this procedure is to secure, at the lowest possible administrative level, equitable solutions to grievances which may arise from time to time.  Both parties agree that these proceedings will be kept as informal and confidential as may be appropriate.


	
	X
	
	1.
	A section specifying the purpose of the grievance procedure and defining "grievance," "grievant," "supervisor," "class action grievance," and "days.".

	#3
	Nothing contained herein will be construed as limiting the right of any teacher having a problem discuss the matter informally with any appropriate member of the administration and having the problem resolved without consultation of the Association.


	
	
	X
	2.
	A section establishing maximum time limits for processing a grievance and specifying the consequences in the event of the failure of either party to comply with the time limits.

	Definitions:
	
	
	X
	3.
	A section granting the grievant the right to Union representation and establishing the right to the Union representative to attend all meetings.

	#1 and#4
	A grievance is a claim by an employee or group of employees that there has been a violation, misinterpretation, or misapplication of this Agreement.


	
	
	X
	4.
	A section clearly establishing the Union as having the right to file grievances on its own behalf and exclusive right to process grievances.  This provision shall also require grievance forms to be included in the Contract, to be issued only by the Union and should establish the Union's exclusive right to process a grievance to arbitration.

	#1
	A grievant shall be a certificated employee(s) of the Board.


	
	
	X
	5.
	A section establishing binding arbitration conducted by a neutral third party as the final step of the grievance procedure.

	Rights:
	
	
	X
	6.
	A section establishing how the third party is to be selected and the rules to be followed.

	
	A grievant may appear on his own behalf or may be represented at any and all steps of the grievance procedure by the Association's designee.

 
	
	X
	
	7.
	A section establishing how the costs of arbitration will be divided.

Note:  The OEA legal services program is not funded to support "loser pays" provision which should be viewed as a last resort in acquiring final and binding arbitration.  These provisions are designed by management to drain the Union's economic resources or to discourage the processing of grievances that are not "sure winners."

	#3
	The Association shall receive a written notice of any meeting held to resolve a grievance, shall have the right to representation at the meeting, and shall be given a written report of disposition of the grievant.


	
	X
	
	8.
	A section prohibiting reprisals against an employee or Union representative for participating in a grievance.

	#1
	If, in the judgement of the Association, a grievance affects a group or a class of teachers, the Association may submit such grievance to the Superintendent in writing, and the processing of such grievance shall be commenced at that level.


	
	X
	
	9.
	A section that establishes the authority of the arbitrator.

	#8
	Grievances or the fact that grievances were filed shall neither be recorded nor placed in the personnel files or any other file used to evaluate for re-employment, transfer, and/or assignment.  There shall be no reprisals nor recriminations against any participant in the grievance procedure.



	Procedure:

	#1
	Level One

The grievant shall first be discussed with the principal or immediate supervisor after the Association has been informed of the meeting.  The grievant shall inform the principal or immediate supervisors that he/she is initialing the grievance procedure at level one.

	#1
	Level Two

If Satisfactory disposition of the grievance is not received in writing within ten calendar days of the meeting held at level one, the grievance may be submitted to the Superintendent.  Before taking the grievance to the Superintendent, it must be reduced to writing and a copy shall first be given to the Principal or immediate supervisor.



	#1
	Level Two

Within ten calendar days after receipt of the written grievance by the superintendent, the Superintendent or designee shall meet with the grievant and/or his Association representative in an effort to resolve the grievance.




OEA STANDARDS

Goal #1:  Every Contact shall constitute a binding contract bar in accordance with Chapter 4117 of the Ohio Revised Code.

	Yes
	No
	Essential Standards

	
	
	It must be in writing.

	
	
	2.
It must have a specific effective date and expiration date.

	
	
	3.
It shall not exceed three years in duration.

	
	
	4.
It shall be signed by the appropriate representatives of both parties.

	
	
	5.
It shall address more than money items.

	
	
	6.
It must contain a dues check off provision.

	
	
	7.
It must contain a grievance procedure.


Goal #2: Every Contract shall contain an enforceable Grievance Procedure Provision.

	Yes
	No
	Essential Standards

	
	
	A section specifying the purpose of the grievance procedure and defining "grievance," "grievant," "supervisor," "class action grievance," and "days."

	
	
	2.
A section establishing maximum time limits for processing a grievance and specifying the consequences in the event of the failure of either party to comply with the time limits.

	
	
	3.
A section granting the grievant the right to Union representation and establishing the right of the Union representative to attend all meetings.

	
	
	4.
A section clearly establishing the Union as having the right to file grievances on its own behalf and the exclusive right to process grievances.  This provision should also require grievance forms to be included in the Contract, to be issued only by the Union, and should establish the Union's exclusive right to process a grievance to arbitration.

	
	
	5.
A section establishing binding arbitration conducted by a neutral third party as the final step of the grievance procedure.

	
	
	6.
A section establishing how the third party is to be selected and the rules to be followed.

	
	
	7.
A section establishing how the costs of arbitration will be divided.

	
	
	8.
A section prohibiting reprisals against an employee or Union representative for processing or participating in a grievance.

	
	
	9.
A section that establishes the authority of the arbitrator.


Goal #3: Every Contact shall contain an enforceable Duration of Contract Provision.

	Yes
	No
	Essential Standards

	
	
	A section that specifies the Contract term in the form of exact dates.

	
	
	2.
A section that identifies the signatories to the Contract.


NOTE:
Contract reopeners are contrary to the OEA bargaining position.  If a reopener is unavoidable, the language must be specific regarding the provisions subject to the reopener and the dispute settlement procedure that applies shall be the statutory dispute settlement procedure.

Goal #4: Every Contract shall contain an enforceable Recognition Provision.

	Yes
	No
	Essential Standards

	
	
	A section which contains a recognition statement specifying the parties to the Contract and that the Employer recognizes the Union as the sole and exclusive (one and only) employee representative for the purposes of collective bargaining.  The Union must be identified by name/OEA/NEA.

	
	
	A section which contains the definition of the bargaining unit and which identifies the employees included in and excluded from the bargaining unit.  Standard exclusions include:  supervisory employees, management level employees, confidential employees, and employees in other bargaining units.

	
	
	A section defining the terms "full-time" and "part-time" if part-time employees are included, implicitly or explicitly, in the definition of bargaining unit.  The following definitions incorporate the current standard for teaching employees.  Apply the same standard when bargaining language for non-teaching employees.

Full-time:  An employee who is employed to perform a full day's work as defined by this Contract for a minimum of 120 days or more in a work year.

Part-time:  An employee who works less than a full day as defined by this Contract and/or less than the minimal standard of 120 work days per year.

	
	
	4.
A section that designates all work performed by bargaining unit members and any similar work as "bargaining unit work."

	
	
	5.
Delete all pre-4117 recognition criteria and election procedures, if they exist.

	
	
	6.
Delete the "Term of Recognition" provision, if one exists.  Under ORC 4117, the term of recognition is for the term of Contract and thereafter until the representation rights of the incumbent union are challenged in accordance with ORC 4117.07 procedures.


Goal #5: Every Contract shall contain an enforceable Maintenance of Standards Provision.

	Yes
	No
	Essential Standards

	
	
	An all-inclusive provision which preserves all past practices, agreements, procedures, traditions, rules and regulations concerning all conditions of employment that are not specifically addressed in the Contract.


Goal #6: Every contract shall contain an enforceable Severability Provision.

	Yes
	No
	Essential Standards

	
	
	1.
A section stating that the Contract supersedes and prevails over all other law, rules, policies, and regulations except as specifically set forth in ORC 4117.10(A).

	
	
	2.
A section stating that if a section of the Contract is found unlawful after all court appeals have been exhausted, then all other provisions of the Contract shall remain in full force and effect.

	
	
	3.
A section requiring the employer to bargain with the Union over the impact of the court decision and to bring the Contract into compliance.

	
	
	4.
A section which mandates the use of the statutory dispute settlement procedure if the parties fail to reach agreement over the affected provision.  Currently, in-term strikes have been deemed lawful only under the statutory dispute settlement procedure.

	
	
	5.
Delete Contrary to Law provisions and Zipper Clauses if they exist.


Goal #7: Every Contract shall contain an enforceable Union Rights Provision.

	Yes
	No
	Essential Standards

	
	
	1.
All Union rights are sole and exclusive rights

	
	
	2.
Right to the use of facilities and equipment at no charge.

	
	
	3.
Right to transact Union business on Employers property/work site.

	
	
	4.
Right to represent bargaining unit members on any employment-related matter.

	
	
	5.
Right to the use of bulletin boards, public address system, and internal mail delivery system.

	
	
	6.
Right of the Union to address employees at any staff meeting.


	Yes
	No
	Right of the Union to receive all of the following:

	
	
	7.
Complete Board agenda and accompanying data prior to the meeting.

	
	
	8.
Approved Board Minutes.

	
	
	9.
All documents of public record on request and without charge, including names, addresses, phone numbers, building assignments, contract status, classification, experience and pay rate of bargaining unit members.

	
	
	10.
All written Board policies, procedures, etc.

	
	
	11.
Right of Union to address any subject at Board meetings.


	Yes
	No
	Right to payroll deduction of all of the following:

	
	
	12.
Dues, Assessments, Political Contributions

	
	
	13.
Fair Share Fees


Goal #8: Every Contract shall contain an enforceable Salary Schedule that maximizes career earnings.

	Yes
	No
	Essential Standards

	
	
	During the term of Contract, every employee shall retain a basic, annual salary not less than the employee's current real income.

NOTE:  Employees maintain or increase their purchasing power.  This can be accomplished by the inclusion of any or all of the following:

An increase in the base pay rate.

An increase in the number of columns for placement of employees that acquire additional training.

An improvement in the ratio between entry-level and maximum salaries.

A reduction in the number of years it takes to reach the maximum salary.

	
	
	2.
The elimination of disparities in the pay of employees who perform the same or similar work.

	
	
	3.
A section specifying the criteria for an employee's initial placement and subsequent movement on the salary schedule.

	
	
	4.
A section specifying when and how compensation is to be paid.


Goal #9: Every contract shall provide for the granting of supplemental contracts and/or establishing rates of pay or compensation for overtime, shift differentials, and extra duties performed during and/or outside the regular work day, work week, and/or work year.

	Yes
	No
	Essential Standards

	
	
	1.
The Contract shall contain a list of the supplemental duties and the compensation for each duty.

	
	
	2.
The Contract shall require that each employee performing a supplemental duty must be given a written, limited, supplemental contract specifying the duty(s) to be performed, the compensation to be paid, and the duration of the supplemental contract.

	
	
	3.
The Contract shall specify when and how compensation for supplemental duties is to be paid.

	
	
	4.
The Contract shall require that employees performing the same or similar supplemental duties shall receive the same compensation.

	
	
	5.
(For ESP Contracts Only).  The Contract shall specify the compensation to be paid for overtime, shift differentials, call in, hazardous duty, and other types of supplemental pay prompted by the nature of the work or the scheduling of the work.

	
	
	6.
The Contract shall specify that overtime and compensatory time for employees covered by the Fair Labor Standards Act shall be in compliance with the Act.

	
	
	7.
The Contract shall specify that the employee's performance of contracted supplemental duties may not adversely affect personnel decisions regarding the employee's regular employment.

	
	
	8.
The Contract shall require that supplemental positions shall be posted and bid in accordance with the same procedures utilized for regular positions.

	
	
	9.
The Contract shall require that the qualifications for each supplemental position shall be listed on the posting notice.


Goal #10: Every Contract shall include an enforceable comprehensive Health Care Program.

	Yes
	No
	Essential Standards

	
	
	1.
A section that details the coverage provided by the employer’s medical, pharmaceutical, dental, vision, life, disability and liability insurance policies, as well as employee assistance programs and flexible spending accounts.

	
	
	A section that addresses eligibility for the employer’s health insurance plans.

	
	
	A section that specifies the Employer's and Employee's share of each health insurance plan’s premium (fully-insured) or premium equivalent (self-insured).  

	
	
	4.
A section that provides for open enrollment periods and for transfers between single and family contracts as life changes occur.

	
	
	5.
Delete references to “equal to or better than’ coverage.

	
	
	6.
A section that provides for the Union’s right to receive copies of the insurance and consulting contracts and any changes in those contracts that may occur during the life of the collective bargaining agreement.

	
	
	7.
A statement asserting that the Employer and Union will form a labor-management health insurance committee to address insurance costs and employee health status.  

	
	
	8.
A statement detailing the duration of benefits relative to eligibility upon initial employment, upon leave and upon termination of employment..  

	
	
	9.
A statement that provides an incentive for health plan participants to review their health plan statements (e.g., explanation of benefits) for billing and service irregularities. 

	
	
	10. If a health plan waiver is included in the contract, a section should indicate that the waiver will be offered in the context of a qualified cafeteria plan subject to Section 125 of the Internal Revenue Code of 1986 and its subsequent amendments.  

	
	
	11.
If the medical plan is self-funded, a statement asserting that the plan cannot opt out of the benefits provided by the Health Insurance Portability and Accountability Act of 1996 and its amendments.

	
	
	12.
If the medical plan is self-funded, a section that provides for the Union’s right to receive reports on the Employer’s health insurance reserve fund on a regular (i.e., quarterly) basis.


Goal #11: Every Contract shall contain an enforceable Just Cause Provision which is separate from other provisions in the Contract.

	Yes
	No
	Essential Standards

	
	
	A section that establishes the industrial standard of just cause for application to all disciplinary actions except termination under ORC 3319.16 and 124.34.

Note:  The minimum standard for termination for K-12 teaching employees is OR 3319.16 and for Civil Service Employee (SCOPE, ESP's in City School Districts, DD professional employees) is ORC 124.34.  The just cause standard in these statutory provisions is higher than the industrial standard for just cause and should not be compromised.

Note:  Language for K-12 teaching employees may have to vary from the industrial standard so as to avoid giving management the right to suspend these employees without pay for disciplinary reasons other than pending termination.  Law currently does not afford management this option.


Goal #12: Every Contract shall contain an enforceable Performance Evaluation Procedure.

	Yes
	No
	Essential Standards

	
	
	1.
A section which specifies that performance evaluation shall be carried out in a fair, reasonable, and objective manner.

	
	
	A section which specifies that the purpose of the performance evaluation procedure is to document cause for all personnel decision.

Note:  Both substance and procedural compliance with the evaluation procedure must be grievable.  Delete restrictions on the grievability of the substance of the performance evaluation.


	Yes
	No
	A section identifying the procedure to be used, which includes all of the following:

	
	
	3.
A sub-section identifying who will be the evaluator(s).

	
	
	4.
A sub-section determining frequency of evaluation.

	
	
	5.
A sub-section setting forth the criteria on which the evaluation will be based and that requires the evaluation instrument to be made an appendix of the contract.

	
	
	6.
A sub-section that requires that evaluation be based on first-hand observations of work performance which have been conducted openly and with the knowledge of the employee.

	
	
	7.   A sub-section requiring the evaluator to identify deficiencies in writing, noting what will be considered satisfactory improvement of each noted deficiency; a plan for assistance to be rendered by the evaluator; and a realistic schedule for review of progress.

	
	
	8.   A sub-section requiring the evaluator to identify deficiencies other than those identified through formal observations.  The language must require such deficiencies to be put in writing along with a plan for correction of deficiencies.

	
	
	9.   A sub-section dealing with the finalization of the evaluation report, which requires both performance strengths and weaknesses to be acknowledged in writing and the identification of all criteria used to substantiate the conclusions reached by the evaluator.  The evaluator’s conclusions must be signed by both the evaluator and the employee as an indication that the employee has read and received a copy of the evaluation report.

	
	
	10. A sub-section setting the timeline for completion of formal evaluation and ensuring the employee's right to rebut the evaluation and to have a written rebuttal attached to the final performance evaluation report.

	
	
	11. A section setting the deadline for advance notification to an employee of an impeding adverse personnel action and which guarantees Union representation in any conferences at which the employee is to be notified of impending adverse personnel action.


Goal #13: Every Contract shall contain an enforceable Contract Non-Renewal Provision.

	Yes
	No
	Essential Standards

	
	
	Failure to renew a contract shall occur only for unsatisfactory work performance.

	
	
	Unsatisfactory work performance shall be substantiated by fair, reasonable, and objective performance evaluation.

	
	
	Contains no procedural due process provision.

Note:  This goal does not apply to civil service employees or to employees that have achieved continuing contract status.


Goal #14: Every Contract shall contain an enforceable Seniority Provision which is separate from other provisions in the Contract.

	Yes
	No
	Essential Standards

	
	
	1.
A section in which seniority is defined.

	
	
	A section specifying how seniority is calculated for:  full-time employees, part-time employees, hourly employees, etc. and for employees on active (paid) status and inactive (unpaid) status.

	
	
	A section specifying how seniority ties are broken.

	
	
	4.
A section which specifies when seniority is lost.

	
	
	5.
A section requiring the posting of the seniority list, specifying the information to be provided on the list, and requiring that the Union is provided with a copy.

	
	
	6.
A section specifying a deadline for employee review and Employer correction of any inaccuracies in the seniority list.  The purpose of this section is to resolve disputes over the accuracy of the seniority list before a situation arises wherein seniority becomes a determining factor.


Goal #15: Every Contract shall contain an enforceable RIF Provision.

	Yes
	No
	Essential Standards

	
	
	1.
A section defining RIF as the elimination of, reduction of, or failure to fill a bargaining unit position.

	
	
	A section specifying that a RIF may be triggered only by a decline in student enrollment that occurs during the term of the contract, a return of an employee from a leave of absence, or the suspension of schools or territorial changes affecting the district (or employer.)

Note:  ORC 124.321 (which applies to civil service employees) provides that RIF may occur for economic reasons and that non-civil service ESP's have no statutory layoff protection.  See T12.13.

	
	
	3.
A section requiring that the employees affected by a RIF shall be determined by seniority and contract status within areas of certification, license, or entry-level requirement.

	
	
	4.
A section requiring that a RIF shall be implemented only by suspension of contract.

	
	
	5.
A section restricting the implementation of a RIF to the beginning of a work year.

	
	
	A section ensuring the recall rights of laid-off employees.


	Yes
	No
	Prior to Implementation of RIF

	
	
	A section requiring Union notification of reason(s) for RIF prior to implementation.

	
	
	A section requiring the Employer to provide the Union with a list of positions to be eliminated prior to implementation of a RIF.

	
	
	9.
A section requiring the Employer to provide the Union with a list of employees to be affected by the RIF prior to implementation.

	
	
	10.
A section requiring the Employer to notify the Union _____ days in advance of the RIF implementation date.

	
	
	11.
A section prohibiting any transfer, reassignment, or job reclassification prior to implementation of a RIF that would cause a more senior employee to be laid off before a less senior employee.


	Yes
	No
	Implementation of RIF

	
	
	12.  A section which establishes the sequence for elimination of positions, with positions of employees voluntarily terminating employment being eliminated first, the positions of employees on inactive status eliminated next, and the positions of employees on active status eliminated last.

	
	
	13.  A section that requires that layoff shall be restricted to the least senior employee in the area of certification, license, or entry-level requirement for the position.

	
	
	14.  A section that requires the Employer to provide advance notification of the final list of affected employees to both the employees and the Union.


	Yes
	No
	Layoff

	
	
	15.  Acceptance or rejection of employment as a substitute shall not constitute the basis for an employer challenge to an employee's entitlement to unemployment compensation benefits. 


	Yes
	No
	Recall

	
	
	16.  A section that guarantees first recall to the most senior employee in the affected area of certification, license, or entry-level requirement.

	
	
	17.  A section that prohibits any transfer, reassignment, or job reclassification that would prevent the recall of any laid-off employee.

	
	
	18.  Employees shall be entitled to an unlimited period of recall.


Optimal Standards for RIF:

A section specifying that no RIF shall occur during the term of the Contract.

Goal #16: Every Contract shall contain an enforceable Vacancies Provision.

	Yes
	No
	Essential Standards:

	
	
	A section that defines a vacancy.

	
	
	A section restricting the temporary filling of a vacancy.

	
	
	A section that mandates posting within the bargaining unit prior to advertising outside the bargaining unit, including provisions for summer posting.

	
	
	A section that mandates seniority and certification, license, or entry-level requirement as the criteria for filling a vacancy.

	
	
	A section that establishes timelines for the posting and filling of a vacancy.


Goal #17: Every Contract shall contain an enforceable Transfer Provision.

	Yes
	No
	Essential Standards:

	
	
	A section that defines voluntary transfer.

	
	
	A section that establishes the right of an employee to initiate a transfer.

	
	
	A section that assures no loss of employee rights due to implementation of a voluntary transfer.

	
	
	A section that guarantees the voluntary transfer if the employee meets the certification, license, or entry-level requirements for the vacant position.

	
	
	A section that establishes seniority as the final criterion when more than one applicant meets the certification, license, or entry-level requirements for the vacant position.

	
	
	A section that requires written response be provided to the employee if the transfer is denied.


	Yes
	No
	Involuntary Transfers

	
	
	A section that defines involuntary transfer.

	
	
	A section that establishes that the transfer will not be arbitrary or capricious.

	
	
	A section that establishes that no transfer will be disciplinary in nature.

	
	
	A section that prohibits the involuntary transfer of an employee when there is an applicant who meets the certification, license, or entry-level requirements for the vacant position.

	
	
	Section that establishes that a transfer may not be used to contravene other rights in the Contract.


Goal #18: Every Contract shall contain an enforceable Nondiscrimination Provision.

	Yes
	No
	Essential Standards:

	
	
	A section establishes that there will be no discrimination for exercise of employment rights or in the application of this Contract because of the race, color, creed, national origin, sexual orientation, age, sex, religion, ancestry, marital status, handicap, or personal life of an employee.

	
	
	A section that requires that in keeping with the above rights, all provisions of the Contract shall be uniformly applied.


Goal #19: Every Contract shall contain an enforceable Personnel Files Provision.

	Yes
	No
	Essential Standards:

	
	
	A section establishing one (1) personnel file for each bargaining unit member.

	
	
	A section limiting file contents to items relating to work performance, discipline, and routine financial or personnel data.

	
	
	A section requiring all file entries to be signed and dated by the supervisor of the affected bargaining unit member.

	
	
	A section guaranteeing that the affected bargaining unit member receives a copy of all entries prior to filing.

	
	
	A section that ensures access of the bargaining unit member and Union representative to the employee's file during normal business hours.

	
	
	A section prohibiting the inclusion of anonymous documents in the personnel file.

	
	
	A section specifying that no misleading, inaccurate, or invalid information may be placed in the file.

	
	
	A section ensuring the right of the bargaining unit member to a copy of any item in the file at no cost.

	
	
	A section that provides for the automatic expungement of disciplinary materials after a specified period of time.


Goal #20: Every Contract shall contain an enforceable appropriate Payroll Deduction Provision.

	Yes
	No
	Essential Standards:

	
	
	A section that provides for payroll deduction of annual, unified Union dues, fees, assessments, and political contributions.

	
	
	A section that states the annual amount will be deducted in equal amounts from the specified pays.

	
	
	A section that states the paydate when annual deductions will start and end.

Note:  The paydates may be different for deduction of Union dues and fair share fees.

	
	
	A section that provides for the transmittal to the Union of monies deducted, within  ____ days after the deduction is made.

	
	
	A section that requires that with each transmittal of monies, the Employer shall provide the Union with the name of each employee for whom deduction was made and the amount deducted from each employee's pay.

	
	
	A section that establishes the deadline for employee authorization of payroll deduction.

	
	
	A section that requires prior Union approval before an employee may stop authorized deductions.

	
	
	A section that requires the Employer to deduct the remaining annual deductions due the Union from an employee's final pay when an employee leaves employment or initiates an unpaid leave of absence after the beginning of the work year.

	
	
	A section that provides deductions shall be made without cost to the employee or the Union.


Goal #21: Every Contract shall contain an enforceable class size/workload provision.  For K-12 TEACHING EMPLOYEES.

	Yes
	No
	Essential Standards:

	
	
	A section that defines the maximum class size per teacher by establishing the maximum number of students that may be assigned per teacher in any class.

	
	
	A section that defines the maximum workload per teacher by establishing the maximum number of students that may be assigned per teacher in any work day.

Note:  In determining the number of students, the number of classes and preparations should be taken into account.

	
	
	A section that requires exceptions to the maximum class size and workload per teacher to music classes (band and choral), physical education classes, counseling loads, study halls, and specifically-identified, potentially large, class size groups.

	
	
	A section that establishes the ratio of students to educational service personnel (librarians, guidance counselors, nurses, elementary music, physical education and art teachers) at no higher than the district-wide statutory ratio.

	
	
	A section that prohibits the employer from establishing any class size that exceeds the maximum established by state or federal law or regulation.

	
	
	A section that ensures that no class size will exceed the number of desks or work stations necessary for each student.

	
	
	A section that ensures that no class size will exceed the physical facilities necessary to provide adequate instruction.


Goal #21: Every Contract shall contain an enforceable class size/workload provision.  For DD EMPLOYEES.

	Yes
	No
	Essential Standards:

	
	
	A section that establishes the maximum employee class size or client load.

Note:  Under no circumstances agree to a class size or client load that exceeds any maximum established by state or federal law, rule or regulation.

	
	
	A section that identifies by title, all "direct care worker" positions included in the bargaining unit (including ancillary staff workers) and the student/client ratio for each position.

Note:  This identification shall include, but not be limited to, the nature of the handicap(s) of students/clients interacting with each position as follows:

Multi-handicapped

Hearing handicapped

Visually handicapped

Orthopedically or other health handicapped

Severely behaviorally handicapped

Developmentally handicapped

Learning disabled



	
	
	A section that ensures that non-direct care employees may not be included in computing student/client to direct care worker ratios.


Goal #21: Every Contract shall contain an enforceable class size/workload provision.  For SCHOOL SUPPORT PERSONNEL.

	Yes
	No
	Essential Standards:

	
	
	A section establishing secretarial/student ratio in school buildings and establishing a minimum number of secretaries/clerical employees for each central office administrator/supervisor/managerial employee.

Note:  Central office shall include satellite supervisors/managers, i.e. transportation director, food service supervisor, etc.

	
	
	A section that establishes a ratio of food service employees to meals prepared and students served.

	
	
	A section that establishes a workload ratio of mechanics to number of vehicles to be services.

	
	
	A section that establishes workload for school vehicle drivers which shall incorporate, but not be limited to:

Pre-trip Inspection

Vehicle Cleaning

Downtime

Length of Run

Number of Stops

Number of Routes

Seating Capacity of Vehicle

Type of Student (e.g. handicapped, grade level)

	
	
	A section establishing a custodial/maintenance workload incorporating the following factors:

Square Footage of Building

Weighted Formula for Specified work Areas (i.e. restrooms, locker rooms, shops, etc.)

Groundskeeping Duties

Building check Duties

Events Usage

	
	
	A section establishing the class load for elementary library educational assistants.

	
	
	A section establishing the class load ratio for instructional educational assistance.


Goal #21: Every Contract shall contain an enforceable class size/workload provision.  For HIGHER EDUCATION EMPL0YEES.

	Yes
	No
	Essential Standards:

	
	
	A section that defines the regular workload using standard definable units (i.e. contract hours/credit hours/clock hours, etc. per quarter, semester, year, etc.)

	
	
	A section that limits the maximum number of student credit hours per term per employee.

	
	
	A section designating the weighting factors.

	
	
	A section establishing the definition of student and the minimum number of students registered for a class (if any) and method of load adjustments.

Note:  The definition of student should include all persons attending the class for credit, audit, etc.

	
	
	A section that defines overload.

	
	
	A section addressing load scheduling.

	
	
	A section that limits the number of preparations per term.


Optimal Standard For Higher Education Employees:

A section that ensures the right of employees to teaching assistants (graduate assistants, lab assistants, etc.) and the purpose and authority of same.

Goal #22: Every Contact shall contain an enforceable work day provision.

	Yes
	No
	Essential Standards:

	
	
	A section that defines the work day/shift.

	
	
	A section that defines the beginning and ending times for the defined work day/shifts(s).

	
	
	A section that specifies the type, number, and duration of workfree periods during the work day (i.e. breaks, lunch periods, etc.).

	
	
	A section which specifies how work-free periods will be and when they may be utilized.

	
	
	A section specifying any exceptions or adjustments to the defined work day (i.e. open house, parent/teacher conferences, building meetings, etc.).

Note:  Exceptions should be held to a strict minimum.  Ideally, the union should seek extra compensation for any duties performed outside the defined work day/shift.

	
	
	A section specifying the number of consecutive minutes for conferences/planning periods per student day for bargaining unit employees.

	
	
	A section specifying appropriate travel time during the defined work day for employees assigned to more than one work site.

	
	
	A section that specifies that any other employer-initiated work related activities performed outside the defined work day/shift shall be voluntary.

	
	
	A section defining calamity days and how they affect the reporting and compensation of bargaining unit employees.


Goal #23: Every Contact shall contain an enforceable work week provision.

	Yes
	No
	Essential Standards:

	
	
	1.
A section that defines the work week in terms of the number of hours to be worked.

	
	
	2.
A section that defines the work week in terms of the specific days of the week to be worked.

	
	
	3.
A section that provides for overtime/additional compensation/compensatory time if the limits in standards #1 and #2 are exceeded.


Goal #24: Every Contact shall contain an enforceable work year provision.

	Yes
	No
	Essential Standards:

	
	
	A section stating the number of work days constituting the work year.

Note:  For 12-month employees, the work year should include all paid holidays.  For other employees, holidays will be in addition to the contracted number of work days.

	
	
	2.
A section specifying days in the work year.


Optimal Standards - Work Year :

A section stating a specific beginning and ending date for the work year.

Goal #25: Every Contact shall contain an enforceable comprehensive leaves provision.

	Yes
	No
	Essential Standards:

Sick Leave

The comprehensive leave provision shall contain an enforceable sick leave section.

	
	
	A section that establishes an employee's right to use sick leave.

	
	
	A section that defines the reasons for which sick leave may be used.

	
	
	A section that provides for the right of accumulation and specifies the rate of accumulation at no less than the statutory rate.

	
	
	A section that guarantees an employee the right, upon initial employment, to transfer accumulated and unused sick leave from another public employer to the new employer.

	
	
	A section that provides for the annual advancement of sick leave to a new employee or to a current employee who has exhausted sick leave.

	
	
	A section that defines immediate family.

	
	
	A section that specifies if and how deduction of pay may occur when sick leave is exhausted.

Note:  Nothing in this provision should diminish entitlements provided by law.


	Yes
	No
	Essential Standards:

Personal Leave

The comprehensive leave provision shall contain an enforceable personal leave section.

	
	
	A section that defines personal leave and specifies that it is a paid leave.

	
	
	A section that states the number of personal leave days/hours an employee will be entitled to in each work year.

	
	
	A section that require the granting of the leave upon sufficient notice to the immediate supervisor.

	
	
	The contract contains a personal leave form that is consistent with the contract language.


	Yes
	No
	Essential Standards:

Assault Leave

The comprehensive leave provision shall contain an enforceable assault leave section.

	
	
	A section that defines assault leave and specifies that it is a paid leave.

	
	
	A section that establishes an employee's right to assault leave on the first day of absence.

	
	
	A section that establishes the duration of assault leave.

	
	
	A section that establishes the procedure for the use of assault leave.

	
	
	A section that establishes that assault leave shall not be charged against sick leave.

Note:  Nothing in this provision should diminish entitlements provided by law.


	Yes
	No
	Essential Standards:

Unpaid Leaves of Absence

The comprehensive leave provision shall contain an enforceable unpaid leaves of absence section.

	
	
	A section that establishes the employee's right to an unpaid leave of absence and the procedure for utilization.

	
	
	A section that states the reasons for which an employee may use an unpaid leave of absence.

	
	
	A section that establishes the initial time parameters for such leave and procedure for extension of leave and early return from leave.

	
	
	A section that ensures the employee's return to the same or similar position without loss of status or compensation.

	
	
	A section that addresses the effects of leave on seniority and fringe benefits.


Optimal Standards - Leave:

The provision should contain nothing that limits, restricts, or otherwise reduces an employee's rights for using such leave.

NOTE:
NOTHING IN THIS PROVISION SHOULD DIMINISH ENTITLEMENTS PROVIDED BY LAW. 
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GOAL #1:
Every Contract shall contain an enforceable RECOGNITION PROVISION.



Essential Standards:
	____yes
	____no
	A section which contains a recognition statement specifying the parties to the Contract and that the Employer recognizes the Union as the sole and exclusive (one and only) employee representative for the purposes of collective bargaining.



	____yes
   
	____no

	The Union must be identified by name/OEA/NEA.



	____yes
     


	____no

	A section which contains the definitions of the bargaining unit and which identifies the employees included in and excluded from the bargaining unit.  

NOTE: Standard exclusions include supervisory employees, management level employees, confidential employees, and employees in other bargaining units.



	____yes
    

	____no

	A section defining the terms "full-time" and "part-time" if part-time employees are included, implicitly or explicitly, in the definition of bargaining unit.  



	____yes
       


	____no
	A section that designates all work performed by bargaining members and any similar work as "bargaining unit work."

NOTE 1: Delete all pre-4117 recognition criteria and election procedures, if they exist.

NOTE 2:  Delete the "Term of Recognition" provision, if one exists.  

Under ORC 4117, the term of recognition is for the term of Contract 

and thereafter until the representation rights of the incumbent union 

are challenged in accordance with ORC 4117.07 procedures.




GOAL #2:
Every Contract shall contain an enforceable PART-TIME STATUS  PROVISION.




Essential Standards:
	____yes
     
	____no
	1.  A section that defines part-time employment as a percentage of          full-employment



	____yes
	____no

	2.  A section that provides for no less than pro-rated benefits.



	____yes
	____no

	3.  A section that establishes seniority and measures its accrual.




	____yes
	____no


	4.  A section that provides that part-time employees enjoy all rights and privileges established by the Contract except where specifically provided otherwise.




GOAL #3:
Every Contract shall contain an enforceable NON-DISCRIMINATION PROVISION.




Essential Standards:

	____yes
	____no

	1.      A section that establishes that there will be no discrimination for exercise of employment rights or in the application of this Contract because of race, color, creed, national origin, age, sex, religion, ancestry, marital status, handicap or personal life of an employee.




GOAL #4:
Every Contract shall contain an enforceable GRIEVANCE PROCEDURE PROVISION.




Essential Standards:
	____yes
	____no

	1.  A section specifying the purpose of the grievance procedure and defining "grievance," "grievant,"  "class action grievance," and "days."



	____yes
	____no

	2.  A section establishing maximum time limits for processing a       grievance and specifying the consequences in the event of the failure of either party to comply with the time limits.



	____yes
	____no

	3.  A section granting the grievant the right to Union representation and establishing the right of the Union representative to attend all meetings.



	____yes
	____no

	4.  A section clearly establishing the Union as having the right to file grievances on its own behalf and the exclusive right to process grievances.  This provision should also require grievance forms to be included in the Contract, to be issued only by the Union, and should establish the Union's exclusive right to process a grievance to arbitration.



	____yes
	____no
	5. A section establishing binding arbitration conducted by a neutral third party as the final step of the grievance procedure.



	____yes
	____no

	6. A section establishing how the third party is to be selected and the rules to be followed.



	____yes
	____no

	A section establishing how the costs of arbitration will be divided.




	____yes
	____no
	8. A section prohibiting reprisals against an employee or Union representative for processing or participating in a grievance.



	____yes

	____no
	9.  A section that establishes the authority of the arbitrator.





GOAL #5:
Every Contract shall contain an enforceable UNION RIGHTS PROVISION.




Essential Standards:
	____yes
	____no

	1.  All Union rights are sole and exclusive rights.




	____yes
	____no

	2.  Right to the use of facilities and equipment at no charge.




	____yes
	____no

	3.  Right to transact Union business on Employer's property/work site.



	____yes
	____no



	4.  Right to represent bargaining unit members on any employment-related matter.



	____yes
	____no

	5.  Right to the use of bulletin boards, public address system, and  internal mail delivery system, including e-mail.




	____yes
	____no

	6.  Right of the Union to address employees at any staff meeting.



	____yes
	____no

	7.  Right of the Union to receive all of the following:

      A.
Complete Board agenda and accompanying data prior to   the meeting.

    
B.
Approved Board minutes.


         C.      All documents of public record on request and without    charge.


D.
All written Board policies, procedures, etc.



	____yes

	____no

	8.  Right of Union to address any subject at Board meetings.


GOAL #6:
Every Contract shall contain an enforceable appropriate PAYROLL DEDUCTION PROVISION.




Essential Standards:
	____yes
	____no

	A section that provides for payroll deduction of Union dues, annuities, fees, assessments, and political contributions.



	____yes

	____no

	A section that states the annual amount will be deducted in equal amounts from the specified pays.



	____yes

	____no

	A section that states the pay date when annual deductions will start and end.

NOTE: The pay dates  may be different for deduction of Union     dues and fair share fees.



	____yes

	____no

	A section that provides for the transmittal to the Union of monies deducted, within ____ days after the deduction is made.



	____yes

	____no

	A section that requires that with each transmittal of monies, the Employer shall provide the Union with the name of each employee for whom a deduction was made and the amount deducted from each employee's pay.



	____yes

	____no

	A section that requires prior Union notice before an employee may stop authorized deductions.



	____yes
	____no

	A section that requires the Employer to deduct the remaining annual deductions due the Union from an employee's final pay when an employee leaves employment or initiates an unpaid leave of absence after the beginning of the work year.





	____yes

	____no


	A section that provides for deduction of fair share fees.  

      NOTE: Fair share language must conform to statutory   requirements.



	____yes
	____no

	A section that provides for direct deposit of paychecks.




GOAL #7:
Every Contract shall contain an enforceable INDIVIDUAL CONTRACTS PROVISION.





Essential Standards:

	____yes
	____no

	A section which specifies every teacher shall be issued a written contract.



	____yes

	____no
	A section which delineates what items shall be included in each individual contract.



	____yes
	____no

	A section which provides for a sequence of individual contracts and delineates the order and length of each sequential contract.



	____yes
	____no

	A section which specifies the qualifiers for a continuing contract.

	____yes

	____no

	A section which specifies the procedure for obtaining a continuing contract.




GOAL #8:
Every Contract shall contain an enforceable SENIORITY PROVISION which is separate from other provisions in the Contract.




Essential Standards:

	____yes

	____no
	1.  A separate section in which seniority is defined.

NOTE: The definition and application of seniority should not be contained only in the RIF article of the contract.



	____yes

	____no

	A section specifying how seniority is calculated for: full-time employees, part-time employees, hourly employees, etc. and for employees on active (paid) status and inactive (unpaid) status.



	____yes
	____no

	A section specifying how seniority ties are broken.



	____yes

	____no

	A section which specifies when seniority is lost, including leaving the bargaining unit to take an administrative position.



	____yes
	____no
	A section requiring the posting of the seniority list, specifying the information to be provided on the list, and requiring that the Union is provided with a copy.  The list should include years of service in the district and in each area of certification/licensure/classification.



	____yes
	____no

	A section specifying a deadline for employee review and Employer correction of any inaccuracies in the seniority list.  The purpose of this section is to resolve disputes over the accuracy of the seniority list before a situation arises wherein seniority becomes a determining factor.




GOAL #9:
Every Contract shall contain an enforceable JUST CAUSE PROVISION  which is separate from other provisions in the Contract.




Essential Standards:

	____yes
	____no

	 A section that establishes just cause for application to all disciplinary actions except termination under ORC 3319.16 and 124.34 and for any action that deprives an employee of any professional advantage.

   
NOTE 1:The minimum standard for termination for K-12 teaching employees is ORC 3319.16 and for Civil Service Employees (SSP's in City School Districts) is ORC 124.34.  The just cause standard in these statutory provisions  should not be compromised.

     NOTE 2:The law currently does not afford management the option of suspending teachers without pay except in certain termination cases



	____yes

	____no

	A section providing for non-renewal of a teacher's limited teaching contract after two years of service only for just cause related to performance.




GOAL #10:
Every Contract shall contain an enforceable CONTRACT NON-RENEWAL PROVISION.




Essential Standards:
	____yes
	____no

	Contract non-renewal shall occur only for unsatisfactory work performance.

      NOTE:The optimum goal for a limited contract teacher after two    years' service is non-renewal only for just cause related to work performance.



	____yes
	____no

	Unsatisfactory work performance shall be substantiated by fair, reasonable, and objective performance evaluation.



	____yes

	____no

	Prior to contract non-renewal, full due process rights shall be afforded employee which shall include all of the following:

Written notice of the employer's intent to non-renew the employee's limited contract.

Written reasons for contract non-renewal provided to the employee.



C.
The employee's right to Union representation.



D.
A due process hearing before the board with the right of the employee to present evidence and to cross examine witnesses.



E.
Written notification to the employee of the disposition of the intended contract non-renewal subsequent to the due process hearing but prior to board action.



F.
The employee's right to grieve/appeal the Contract non-renewal.



NOTE: This goal does not apply to civil service employees or to  employees that have achieved continuing contract status.




GOAL #11:
Every Contract shall contain an enforceable VACANCIES PROVISION.




Essential Standards:
	____yes
	____no

	A section that defines a vacancy.



	____yes
	____no

	A section that restricts the temporary filling of a vacancy.



	____yes
	____no

	A section that mandates posting within the bargaining unit prior to advertising outside the bargaining unit, including provisions for summer posting.



	____yes
	____no
	A section that mandates seniority and certification/license/or entry-level requirements as the criteria for filling a vacancy.



	____yes
	____no
	A section that establishes timelines for the posting and filling of a vacancy.




GOAL #12:
Every Contract shall contain an enforceable TRANSFER PROVISION.



[Note: Transfer should not conflict with vacancy.]




Essential Standards:


A.
VOLUNTARY TRANSFERS (REASSIGNMENTS)

	____yes
	____no

	A section that defines voluntary transfer. 



	____yes
	____no

	A section that establishes the right of an employee to initiate a transfer.



	____yes

	____no

	A section that assures no loss of employee rights due to implementation of a voluntary transfer.



	____yes
	____no

	A section that guarantees the voluntary transfer if the employee meets the certification, license, or entry-level requirements for the vacant position.



	____yes
	____no

	A section that establishes seniority as the final criterion when  more than one applicant meets the certification, license, or entry-level requirements for the vacant position.



	____yes
	____no

	A section that requires written reasons be provided to the employee if the transfer is denied.






B.
INVOLUNTARY TRANSFERS

	____yes
	____no

	A section that defines  involuntary transfer.



	____yes
	____no

	A section that established that the transfer will not be arbitrary or capricious.



	____yes
	____no

	A section that establishes that no transfer will be disciplinary in nature.



	____yes

	____no

	A section that prohibits the involuntary transfer of an employee if there is an applicant who meets the certification, license, or entry-level requirements for the vacant position.



	____yes

	____no

	A section that establishes that a transfer may not be used to to contravene other rights in the Contract.




GOAL #13:
Every Contract shall contain an enforceable RIF PROVISION.



Essential Standards:


A.
GENERAL

	____yes
	____no

	 A section defining RIF as the elimination of, reduction of, or failure to fill a bargaining unit position.



	____yes
	____no

	 A section specifying that a RIF may be triggered only by a decline in student enrollment that occurs during the term of a contract, a return of an employee from a leave of absence, or the suspension of schools territorial changes affecting the district (or employer).


NOTE: ORC 124.321 (which applies to civil service    employees)  provides that RIF may occur for economic reasons.



	____yes

	____no

	 A section requiring that the employees affected by a RIF shall be determined by seniority and contract status within areas of certification/ license/ classification series.



	____yes
	____no

	 A section requiring that a RIF shall be implemented only by suspension of contract.



	____yes

	____no

	 A section restricting the implementation of a RIF to the beginning of a work year.



	____yes
	____no

	 A section ensuring the recall rights of laid-off employees.




B.
PRIOR TO IMPLEMENTATION OF RIF

	____yes
	____no

	 A section requiring Union notification of reason(s) for RIF prior to implementation.



	____yes

	____no

	 A section requiring the Employer to provide the Union with a list of positions  to be eliminated prior to implementation of a RIF.



	____yes
	____no
	 A section requiring the Employer to provided the Union with a list of employees to be affected by the RIF prior to implementation.



	____yes

	____no

	 A section requiring the Employer to notify the Union 120 days in advance of the RIF implementation date.



	____yes

	____no

	 A section prohibiting any transfer, reassignment, or job  reclassification prior to implementation of a RIF that would cause a more senior employee to be laid off before a less senior employee.




GOAL #13 (continued):  Every Contract shall contain an enforceable RIF PROVISION.


C.
IMPLEMENTATION OF RIF

	____yes
	____no
	A section that spells out the sequence for reducing positions, starting with resignations, voluntary lay-off, and then to suspension of contracts in inverse order of seniority in affected areas of certification/license/ classification series.



	____yes
	____no
	A section that provides that a member holding two or more areas of certification/license or classification experience can exercise the right to move across to avoid lay-off.



	____yes

	____no

	A section that requires the Employer to provide advance notification of the final list of affected employees to both the employees and the Union.





D.
LAYOFF

	____yes
	____no

	Acceptance or rejection of employment as a substitute shall not constitute the basis for an employer challenge to an employee's entitlement to unemployment compensation benefits.






E.
RECALL

	____yes
	____no

	A section that guarantees first recall to the most senior employee in the affected area of certification/  license/ classification series  or entry-level requirement.



	____yes

	____no

	A section that prohibits any transfer, reassignment, or job reclassification that would prevent the recall of any laid-off employee.



	____yes

	____no

	Employees shall be entitled to an unlimited period of recall.



	____yes
	____no

	An Employee can elect to remain on RIF status rather than accept a  part-time or a lesser paying position while maintaining unemployment  compensation without objection from the Employer.




GOAL #14:  
Every Contract shall contain an enforceable PERSONNEL FILES PROVISION.




Essential Standards:

	____yes
       

	____no
	A section establishing one (1) personnel file for each bargaining unit member.



	____yes
       

	____no
	A section limiting file contents to items relating to work performance, discipline, and routine financial or personnel data.



	____yes
       

	____no
	A section requiring all file entries to be signed and dated by the supervisor of the affected bargaining unit  member.



	____yes
       

	____no
	A section guaranteeing that the affected bargaining unit member receives a copy of all entries _____ days prior to submitting it to the personnel file.



	____yes
       

	____no
	  A section that ensures access of the bargaining unit member and Union representative to the employee's file during normal business hours. 



	____yes
       

	____no
	A section prohibiting the inclusion of anonymous documents  in the personnel file.



	____yes
      

	____no
	A section specifying that no misleading, inaccurate, or invalid  information may be placed in the file.



	____yes
       

	____no
	A section ensuring the right of the bargaining unit member to a copy  item in the file at no cost.



	____yes
       

	____no
	A section that provides for the automatic expungement of disciplinary materials after a specified period of time.




GOAL #15:
Every Contract shall contain an enforceable COMPREHENSIVE LEAVE PROVISION.




Essential Standards:



A.
Sick Leave

	____yes
       

	____no
	A section that establishes an employee's right to use sick leave.




	____yes
       
	____no
	A section that defines the  reasons  for which sick leave may be used. 



	____yes
       

	____no
	A section that provides for the right of accumulation and specifies the rate of accumulation at no less than the statutory rate.



	____yes
       

	____no
	A section that provides for the annual advancement of sick leave to a new employee or to a current employee who has exhausted sick leave.



	____yes
       

	____no
	A section that defines immediate family.

	____yes
       

	____no
	A section that either (a) provides a method to transfer sick leave to an employee with no accumulated sick leave or (b) provides for a sick leave bank.






B.
Personal Leave
	____yes
      

	____no
	A section that defines personal leave and specifies that it is a paid leave.



	____yes
      

	____no
	A section that states the number of personal leave days/hours an employee will be entitled to in each work year.



	____yes
      

	____no
	A section that requires the granting of the leave upon sufficient notice to the immediate supervisor.



	____yes
      

	____no
	The contract contains a personal leave form that is consistent with the contract language.


GOAL #15 (continued):
Every Contract shall contain an enforceable COMPREHENSIVE LEAVE PROVISION.


C.
Assault Leave

	____yes
       

	____no
	A section that defines assault leave and specifies that it is a paid leave.  [Caution: Assault should not be defined too narrowly.]



	____yes
       

	____no
	A section that establishes an employee's right to assault leave on the first day of absence.



	____yes
       
	____no
	A section that establishes the duration of assault leave.



	____yes
       

	____no
	A section that establishes the procedure for the use of assault leave.



	____yes
       

	____no
	A section that establishes that assault leave shall not be charged against  any other leave.






D.
Family and Medical Leave (FMLA)
	____yes
       

	____no
	A section that establishes Family Medical Leave as a leave separate from sick leave or other leaves. 



	____yes
       

	____no
	A section that specifies that all group health insurances continue during the leave.



	____yes
       

	____no
	A section that requires the Board to pay the employer's usual portion of all insurance premiums during the leave.



	____yes
       

	____no
	A section guaranteeing that an employee returning from family and medical leave will be reinstated to the same position.



	____yes
       

	____no
	A section providing that all benefits accrued prior to the leave shall be maintained (i.e. seniority, sick leave, etc.)



	____yes
       

	____no
	A section defining "year" for purposes of Family Medical Leave with a specific starting and ending date.




GOAL #15 (continued):
Every Contract shall contain an enforceable COMPREHENSIVE LEAVE  PROVISION.


E.
Unpaid Leaves of Absence
	____yes
       

	____no
	A section that establishes the employee's right to an unpaid leave of absence and the procedure for utilization.



	____yes
       

	____no
	A section that states the reasons for which an employee may use an unpaid leave of absence.



	____yes
       

	____no
	A section that establishes the initial time parameters for such leave and procedure for extension of leave and early return from leave.



	____yes
       

	____no
	A section that ensures the employee's return to the same or similar position without loss of status or compensation.



	____yes
       

	____no
	A section that addresses the effects of leave on seniority and fringe benefits.




GOAL #16:   Every Contract shall contain an enforceable INDEXED SALARY SCHEDULE that provides for a competitive starting salary and adequate credit for training and experience.




Essential Standards:
	____yes
       

	____no
	A section that sets forth the BA-0 rate(s) for each year of the Contract.



	____yes
       

	____no
	An index that provides for at least 12 consecutive steps with the MA maximum set at 2x the BA-0.



	____yes
       
	____no
	An index that allows for columns to MA+60.



	____yes
       
	____no
	An index that provides for longevity increases.



	____yes
       

	____no
	A section specifying the criteria for an employee's initial placement and subsequent movement on the salary schedule.



	____yes
       

	____no
	A section defining the kind of educational experiences that qualify for credit on the salary schedule.



	____yes
       

	____no
	A section that allows for crediting up to ten years prior service in public schools on the salary schedule.



	____yes
       

	____no
	A section allowing for advancement on the salary schedule at the beginning and the middle of the school year.



	____yes
       
	____no
	A section that defines 120 days or more as a year of service.



	____yes
       

	____no
	A section specifying when and how compensation is to be paid.



	____yes
       

	____no
	A section that links the salary schedules in the appendices to the body of the Contract.




GOAL #17: 
Every Contract shall provide for the granting of SUPPLEMENTAL CONTRACTS and/or establishing rates of pay or compensation for overtime, shift differentials, and extra duties performed during and/or outside the regular work day, work week, and/or work year.




Essential Standards:

	____yes
      

	____no
	The Contract shall contain a list of the supplemental duties and the compensation for each duty.



	____yes
      

	____no
	The Contract shall require that each employee performing a supplemental duty must be given a written, limited, supplemental contract specifying the duty(s) to be performed, the compensation to be paid, and the duration of the  supplemental contract.



	____yes
      

	____no
	The Contract shall specify when and how compensation for  supplemental duties is to be paid.



	____yes
      

	____no
	The Contract shall specify that the employee's performance of contracted supplemental duties may not adversely affect personnel decisions regarding the employee's regular employment.



	____yes
      

	____no
	The Contract shall require that supplemental positions shall be posted  and bid in accordance with the same procedures utilized for regular positions.



	____yes
      

	____no
	The Contract shall require that the qualifications for each supplemental position shall be listed on the posting notice.



	____yes
      

	____no
	The Contract shall require written agreement of the  Employer, the Association, and the individual teachers in order for a supplemental position to be shared by one or  more teachers.




GOAL  #18:
Every Contract shall have an enforceable TUTOR PROVISION.




Essential Standards:
	____yes
    

	____no
	A section that provides that tutors are teachers and enjoy all rights and benefits of the Contract except where specifically stated otherwise.



	____yes
    

	____no
	A section defining the work year if different from the regular school year.



	____yes
    

	____no
	If paid on an hourly basis, a section providing for pay for all time worked, including but not limited to travel time, scheduled time, inservice time, planning/preparation time, conference time, and staff meeting time.



	____yes
    

	____no
	If less than full time, a section providing for pro-rated benefits.




	____yes
    

	____no
	A section providing for RIF and re-call.




	____yes
    

	____no
	A section that provides for planning/preparation time.



	____yes
    

	____no
	A section that provides for tutor compensation if other than that created by the established salary schedules, which section shall use the regular index, columns and provide no fewer than twelve (12) experience steps.

      NOTE: Compensation: Ideally, tutors are placed on the teachers' salary schedule and afforded either full-time status and benefits or a percentage contract like any other part-time teacher.




GOAL #19:
Every Contract shall contain an enforceable TUITION REIMBURSEMENT PROVISION.





Essential Standards:
	____yes
       
	____no


	A section which provides that the Board of Education shall pay for college course work completed by employees.



	____yes
       
	____no


	A section which designates the type of course work which qualifies for reimbursement.



	____yes
       
	____no


	A section which specifies the procedure for securing reimbursement.



	____yes
       
	____no


	A section which establishes the rate of pay per semester/quarter hour for course work.



	____yes
       
	____no


	A section which specifies when and how the reimbursement will be paid.




GOAL #20:
Every Contract shall include an enforceable COMPREHENSIVE HEALTH CARE PLAN PROVISION.




Essential Standards:
	____yes
       

	____no
	A comprehensive health care plan must include hospitalization/ surgical/major medical, dental, and life insurance coverage.



	____yes
       

	____no
	A section detailing the specifications for the insurance coverage and benefits; or, a section linking the coverage and benefits to the plan summary attached to the contract as an appendix.



	____yes
       

	____no
	A section that specifies the Employer's and the employee's share of insurance costs.  There should be no caps on the dollar amount that the Employer pays.  (If 100% Employer-paid coverage has not been achieved, bargain designated percentages of the cost that the Employer will assume).



	____yes
       

	____no
	A section which identifies any disparity in employee coverage and any disparity in employee share of premium costs.



	____yes
       

	____no
	A section that provides for reasonable enrollment periods and for transfers from single to family coverage and vice versa.



	____yes
       

	____no
	A section that provides for the Union's right to receive copies of the insurance contracts and any changes in those contracts that may occur during the life of the Contract.



	____yes
       

	____no
	Delete references to "the same or similar" coverage.  This prompts disputes over what constitutes similar coverage.




GOAL #21:
Every Contract shall contain an enforceable CLASS SIZE/WORK LOAD PROVISION. 






FOR K-12 TEACHING EMPLOYEES




Essential Standards:

	____yes
       

	____no
	Elementary (Optional for Secondary): A section that defines the maximum class size per teacher by establishing the maximum number of students that may be assigned per teacher in any class.



	____yes
       

	____no
	Secondary: A section that defines the maximum work load per teacher by establishing the maximum number of students that may be assigned per teacher in any work day.



	____yes
       

	____no
	A section that allows exceptions to the maximum class size and work load per teacher for instrumental music classes, counseling loads, study halls, and specifically identified, potentially large, class size groups.



	____yes
       

	____no
	A section addressing the method of calculation for special needs students.



	____yes
       

	____no
	A section that prohibits the employer from establishing any class size that exceeds the maximum established by state or federal law or regulation.



	____yes
       

	____no
	A section that ensures that no class size will exceed the number of desks or work stations necessary for each student.




FOR SSP'S

	____yes
	____no
	NOTE:
Work load standards for SSP's will vary by job classification and by job description within job classification and must be established locally.  Recommend work load limits which specify:

Number of students per classroom aide

Number of students (or staff) in building per secretary




GOAL #22:
Every Contract shall contain an enforceable WORK DAY PROVISION.




Essential Standards:
	____yes
       
	____no


	A section that defines the work day/shift.





	____yes
       
	____no


	SSP Only: A section that defines the beginning and ending times for the defined shift(s).



	____yes
       
	____no


	A section that specifies the type, number, and duration of work-free periods during the work day (i.e. breaks, lunch periods, time before and after school).



	____yes
       
	____no


	A section specifying any exceptions or adjustments to the defined work day (i.e. open house, parent/teacher conferences, building meetings, etc.).



	____yes
       
	____no


	A section specifying the number of consecutive minutes for conferences/planning periods per student day for bargaining unit  employees.  

      NOTE 1: Bargain additional team planning periods where   applicable.

      NOTE 2: Where block scheduling has been negotiated, the prep period should equal one block.



	____yes
       
	____no


	Secondary Teachers Only:  A section specifying the maximum number of preparations and student contact periods.



	____yes
       
	____no


	A section specifying appropriate travel time during the defined work day for employees assigned to more than one work site.



	____yes
       
	____no


	A section that specifies that any other employer-initiated work-related activities performed outside the defined work day/shift shall be voluntary.



	____yes
       
	____no


	A section defining calamity days and how they affect the reporting and compensation of bargaining unit employees.  

      NOTE:  Primarily impacts support staff.



	____yes
       
	____no


	A section specifying how and/or when parent conferences and/or IEP conferences are to be scheduled.




GOAL #23:
Every Contract shall contain an enforceable WORK WEEK PROVISION.




Essential Standards:
	____yes
      

	____no
	A section that defines the work week in terms of the number of hours to be worked. (Primarily applies to tutors, half-time teachers, and SSP's).



	____yes
      

	____no
	A section that defines the work week in terms of the specific days of the week to be worked.



	____yes
      

	____no
	SSP's ONLY: A section that provides for overtime/additional compensation/compensatory time if the limits in standards #1 and #2 are exceeded.




GOAL #24:
Every Contract shall contain an enforceable WORK YEAR PROVISION.




Essential Standards:
	____yes
      

	____no
	A section stating the  number of work days constituting the work year.


NOTE:  The minimum and maximum number of work days constituting the work year should be clearly delineated.


SSP NOTE:
For 12-month employees, the work year should include all paid holidays.  For other employees, holidays will be in addition to the contracted number of work days.



	____yes
      

	____no
	A section delineating purpose and number of days which are non-student contact days (Records Day, Inservice Days, Retreats, etc.)

      NOTE:  The actual school calendar is a bargainable issue  but not an essential contract standard.




GOAL #25:
Every Contract shall contain an enforceable PERFORMANCE EVALUATION PROCEDURE.




Essential Standards:
	____yes
       

	____no
	A section which specifies that performance evaluation shall be carried out in a fair, reasonable, and objective manner.



	____yes
       

	____no
	A section which specifies that the purpose of the performance evaluation procedure is to document cause for all personnel decisions.

       NOTE: Both substance and procedural compliance with the evaluation  procedure should be grievable.  Delete restrictions on the grievability of the substance of the performance evaluation.



	____yes
       

	____no
	A section identifying the procedure to be used, which includes all of the following:

 A sub-section identifying who will be the evaluator(s).

 A sub-section determining frequency of observation and evaluation.

A sub-section setting forth the criteria on which the evaluation will be based and that requires the evaluation instrument to be made an appendix of the Contract.

 A sub-section that requires that evaluation be based on first-hand observations of work performance which have been conducted openly and with the knowledge of the employee.

 A sub-section requiring the evaluator to identify deficiencies in writing and including specific recommendations regarding improvements needed in performance and stating the means by which the teacher may obtain assistance in making the improvements.

 A sub-section stating that the evaluator's conclusions must be signed by both the evaluator and the employee as an indication that the employee has read and received a copy of the evaluation report.

 A sub-section setting the timeline for completion of formal  evaluation and ensuring the employee's right to rebut the evaluation and to have a written rebuttal attached to the final performance evaluation report.



	____yes
       

	____no
	A section setting the deadline for advance notification to an employee no of an impending adverse personnel action and which guarantees Union representation in any conferences at which the employee is to be notified  of impending adverse personnel action.




GOAL #26:
Every Contract shall contain an enforceable INTERNAL SUBSTITUTION PROVISION.




Essential Standards:
	​​____yes
      

	____no
	A section providing that in the absence of a regular employee, another regular employee may spot substitute on a voluntary basis.



	____yes
      

	____no
	A section providing for additional pay to spot substitute.




GOAL #27:
Every Contract shall be modified to reflect the CHANGE FROM CERTIFICATION TO LICENSURE.




Essential Standards:
	____yes
       

	____no
	All instances in the agreement which read certificate shall be changed to certificate/license.



	____yes
       

	____no
	All instances in the agreement which read certification shall be changed to certification/licensure.



	____yes
       

	____no
	All instances in the agreement which read certificated shall be changed to certificated/licensed.




GOAL #28:
TEACHERS ONLY:  Every Contract shall contain an enforceable ENTRY YEAR PROVISION.






Essential Standards:
	____yes
       

	____no
	A section establishing an entry year program to be in place no later than 9/1/2002.



	____yes
       

	____no
	A section specifying the program applies only to teachers new to the profession who hold a two-year provisional certificate.



	____yes
       

	____no
	A section designating an entry-year committee comprised of a majority of practicing classroom teachers selected by the Association.



	____yes
       

	____no
	A section requiring the employer to provide payment for training of committee members and mentors.



	____yes
       

	____no
	A section specifying that the mentor/entry-year teacher relationship be held in strict confidence.





	____yes
       

	____no
	A section prohibiting mentors from participating/contributing in evaluation of entry-year teachers.



	____yes
       

	____no
	A section that establishes the number of entry year teachers assigned to each mentor.



	____yes
       

	____no
	A section that specifies the number of days release time for (a) mentor and for (b) entry-year teacher.

      NOTE: The mentor will probably need more days          than the entry-year  teacher.



	____yes
       

	____no
	A section specifying the amount of compensation for:

committee members

mentors




GOAL #29:
Every Contract shall contain an enforceable  SPECIAL NEEDS 
    

PROVISION.





Essential Standards:
	____yes
      

	____no
	A section providing impacted employees with an opportunity to participate in development of a student's IEP/504 Plan.



	____yes
      

	____no
	A section providing for the attendance of the primary teacher at  IEP/504 meetings.



	____yes
      

	____no
	A section allowing any teacher involved with IEP/504 student to request a meeting to review and modify the IEP/504 Plan.



	____yes
      

	____no
	A section requiring the Board to provide necessary personnel to perform support services identified in IEP/504 Plan.
 

      NOTE:  May include language which prohibits the employee from  requiring bargaining  unit members to provide custodial care services.



	____yes
      

	____no
	A section designating rate of pay for teachers attending IEP/504 conferences outside the regular school day.



	____yes
      

	____no
	A section providing _____ days of extended service for special education teachers who write IEPs.




GOAL #30:
Every Contract shall include an enforceable TECHNOLOGY UTILIZATION PROVISION.




Essential Standards:
	____yes


	____no
	A section specifying that teachers supervising students using the Internet shall take reasonable measures to assure that students are adhering to the usage agreement signed by students/parents or guardians.



	____yes


	____no
	A section stating that teachers shall not suffer disciplinary action due to violation of Internet usage policy by students.



	____yes


	____no
	A section stating that Internet usage agreements shall not deny staff members' due process rights.



	____yes


	____no
	A section specifying that any usage agreement which must be signed by staff members as a condition of utilization of technology (including the Internet) shall be the subject of collective bargaining.




GOAL #31:
Every Contract shall include an enforceable PERFORMANCE AUDIT PROVISION.




Essential Standards:
	____yes
       
	____no
	A section giving the association an opportunity for input into the district economy and efficiency plan which is required as a result of the State Auditor conducting a performance audit of the district.



	____yes
       
	____no
	A section stating that if association input into the economy and efficiency plan impacts on wages, salaries, benefits, and/or terms and conditions of employment, such issues shall be mutually agreed to through the collective bargaining process.



	____yes
       
	____no
	A section requiring that any cost reduction measure recommended by the State Auditor in the  district performance audit or included in the district's economy and efficiency plan that impacts on articles of the collective bargaining agreement shall be the subject of collective bargaining.


NOTE:
Give serious consideration to what dispute resolution procedure will be utilized when or should the parties reach impasse.



	____yes
       
	____no
	A section providing that any reduction in force shall be in conformity with the collective bargaining agreement.  (Exclude existing language that provides riffing for financial reasons.)




GOAL #32:
Every Contract shall contain an enforceable HEALTH & SAFETY PROVISION.




Essential Standards:
	____yes
      

	____no
	A section that provides that employees will not be required to work in unsafe or unhealthy working conditions or to use unsafe equipment or direct other employees to do so.



	____yes
      

	____no
	A section that mandates the employer to provide and maintain a first aid kit in each building and in each laboratory, art room, vocational area and physical education area.



	____yes
      

	____no
	A section that mandates the employer to provide rubber gloves and CPR masks for each classroom.



	____yes
      

	____no
	A section which prohibits requiring bargaining unit employees  to dispense student medication or be custodians of student  medication.


NOTE:
Exceptions should be made for school nurses or  medical health aides if they are in the bargaining unit.



	____yes
      

	____no
	A section prohibiting reprisals for reporting unsafe conditions or refusing to work in unsafe conditions.




GOAL #33:
Every Contract shall contain an enforceable SEVERABILITY PROVISION.




Essential Standards:
	____yes
       
	____no


	A section stating that the Contract supersedes and prevails over all  other law, rules, policies, and regulations except as specifically set forth in ORC 4117.10(A).



	____yes
       
	____no


	A section stating that if a section of the Contract is found unlawful after all court appeals have been exhausted, then all other provisions of the Contract shall remain in full force and effort.



	____yes
       
	____no


	A section requiring the Employer to bargain with the Union over the impact of the court decision and to bring the Contract into compliance.



	____yes
       
	____no


	A section which mandates the use of the statutory dispute settlement procedure if the parties fail to reach agreement over the affected provision.




GOAL #34:
Every Contract shall contain an enforceable DURATION OF CONTRACT PROVISION.




Essential Standards:
	____yes
      

	____no
	A section that specifies the Contract term in the form of exact dates.

	____yes
      

	____no
	A section that identifies the signatories to the Contract.


   NOTE 1:  Contract reopeners are not recommended.  If a reopener is unavoidable, the language must be specific regarding the provisions subject to the reopener, and the dispute settlement procedure that applies should be the statutory dispute settlement procedure.


   NOTE 2:  Contracts longer than three years in duration have no binding contract bar after three years.




Contract Assessment Supplements
Summit-Portage Joint Council
GOAL #1:
Every Contract shall contain an enforceable TECHNOLOGY UTILIZATION PROVISION




Essential Standards:
	____yes
       

	____no
	A section specifying that teachers or aides supervising students using the Internet shall take reasonable measures to assure that students are adhering to the usage agreement signed by students/parents or guardians.



	____yes
       

	____no
	A section stating that teachers shall not suffer disciplinary action due to violation of Internet usage policy by students.



	____yes
       

	____no
	A section stating that Internet Usage Agreements shall not deny staff members’ due process rights.



	____yes
       

	____no
	A section specifying that any usage agreement which must be signed by staff members as a condition of utilization of technology (including the Internet) shall be the subject of collective bargaining.



	____yes
       

	____no
	A section specifying that training shall be provided during paid time for any agreed use of technology or software programs.



	____yes
       

	____no
	Teachers have the right to use technology equipment and software.



	____yes
       

	____no
	A section specifying the administration will monitor e-mail only for cause/legitimate business reasons.




GOAL #2:
Every Contract shall contain an enforceable CONTINUOUS IMPROVEMENT PLAN COMMITTEE PROVISION.




Essential Standards:
	____yes
       

	____no
	A section specifying that any work on the CIP is voluntary.


	____yes
       

	____no
	A section specifying that work on the CIP will be paid in compliance with article ________ or at _________ rate.


	____yes
       

	____no
	A section specifying that the CIP committee or sub-committees shall have no authority to alter, impact or supercede any provisions of the parties’ master agreement.


	____yes
       

	____no
	A section specifying that any participation of Association members shall not be considered in any way as a waiver of bargaining.



GOAL #3:
Every Contract shall contain an enforceable PAID EXTRA DUTY PROVISION FOR CONTRACT AND HOURLY EMPLOYEES.




Essential Standards:
	____yes
       

	____no
	A section that establishes how pay for additional time is calculated, e.g. indexed rate, hourly rate, overtime rate, period rate. [Note: if a period rate, show the basis of calculation for employees located in elementary buildings.]


	____yes
       

	____no
	A section that establishes how employees put in for extra duty pay.


	____yes
       

	____no
	A section that provides for when extra duty pay is distributed.


	____yes
       

	____no
	A section that establishes that extra duty assignments are voluntary; or, if not voluntary, a section that establishes how extra duty assignments are made, e.g. inverse seniority, rotation.



	____yes
       

	____no
	A section that identifies circumstances when extra duty pay is applicable within the regular WORK DAY, e.g.

Lost planning time

Lost lunch time

Lost break time

Spot substitution

All time worked (hourly employees)

Vehicle pre-check/cleanup


	____yes
       

	____no
	A section that identifies circumstances when extra duty pay is applicable outside the regular workday, e.g.,

Extra staff meeting

IEP, IAT meeting

Textbook selection meeting

CIP meeting

Inservice meeting not part of school calendar

All time worked (hourly employees)

Emergency call-in (hourly employees)

Building checks (hourly employees)

Setting up classrooms



GOAL #4A:
Every Contract shall contain an enforceable SENIORITY PROVISION which is separate from other provisions in the Contract.




Essential Standards:
	____yes
       

	____no
	A separate section in which seniority is defined.

[Note: The definition and application of seniority should not be contained only in the RIF article of the contract.]


	____yes
       

	____no
	A section specifying how seniority is calculated for: full-time employees, part-time employees, hourly employees, etc. and for employees on active (paid) status and inactive (unpaid) status.


	____yes
       

	____no
	A section specifying how seniority ties are broken.


	____yes
       

	____no
	A section which specifies when seniority is lost, including leaving the bargaining unit to take an administrative position.



	____yes
       

	____no
	A section requiring the posting of the seniority list, specifying the information to be provided on the list, and requiring that the Union is provided with a copy.  The list should include years of service in the district and in each area of certification/licensure/classification.



	____yes
       

	____no
	A section specifying a deadline for employee review and Employer correction of any inaccuracies in the seniority list.  The purpose of this section is to resolve disputes over the accuracy of the seniority list before a situation arises wherein seniority becomes a determining factor.



GOAL #4B:
Every Contract shall contain an enforceable VACANCIES PROVISION.




Essential Standards:
	____yes
       

	____no
	A section that defines a vacancy.


	____yes
       

	____no
	A section that restricts the temporary filling of a vacancy.


	____yes
       

	____no
	A section that mandates posting within the bargaining unit prior to advertising outside the bargaining unit, including provisions for summer posting.


	____yes
       

	____no
	A section that mandates seniority and certification/license/or entry-level requirements as the criteria for filling a vacancy.



	____yes
       

	____no
	A section that establishes timelines for the posting and filling of a vacancy.



	____yes
       

	____no
	A section that prohibits the involuntary transfer of an employee if another employee has bid on the vacancy.



GOAL #5:
Every Contract shall contain an enforceable INDEXED SALARY SCHEDULE that provides for a competitive starting salary and adequate credit for training and experience.




Essential Standards:
	____yes
       

	____no
	An index that provides for longevity increases with equitable steps.  (Longevity steps permissible, but not essential.)



	____yes
       

	____no
	A section specifying the criteria for an employee’s initial placement and subsequent movement on the salary schedule.


	____yes
       

	____no
	A section defining the kind of educational experiences that qualify for credit on the salary schedule or extra pay for training and/or license.


	____yes
       

	____no
	A section that allows for crediting up to ten years prior service in public schools on the salary schedule.



	____yes
       

	____no
	A section that defines 120 days or more as a year of service.



	____yes
       

	____no
	A section specifying when and how compensation is to be paid.



	____yes
       

	____no
	A section that links the salary schedules in the appendices to the body of the Contract.



	____yes
       

	____no
	A section that defines what the overtime rate is and at what calculated point work is regarded as overtime.



	____yes
       

	____no
	A section that clearly establishes a rotational method of awarding overtime.



	____yes
       

	____no
	A section that clearly specifies no loss in years of service when moving from one classification to another.




GOAL #6:
Every Contract shall contain an enforceable MENTOR/ENTRY-YEAR PROVISION.




Essential Standards:
	____yes
       

	____no
	A section establishing the purpose of the entry-year program.

	____yes
       

	____no
	A section specifying the program applies only to teachers new to the profession who hold a two-year provisional certificate.



	____yes
       

	____no
	A section designating an entry-year committee comprised of a majority of practicing classroom teachers selected by the Association.


	____yes
       

	____no
	A section requiring the employer to provide payment/release time for training of committee members and mentors.



	____yes
       

	____no
	A section designating the entry-year committee as the entity which selects mentors.



	____yes
       

	____no
	A section specifying that the mentor/entry-year teacher relationship be held in strict confidence.



	____yes
       

	____no
	A section prohibiting mentors from participating/contributing in evaluation of entry-year teachers.



	____yes
       

	____no
	A section that establishes the number of entry-year teachers assigned to each mentor.



	____yes
       

	____no
	A section that specifies the number of days release time for (a) mentor and for (b) entry-year teacher. (NOTE:  The mentor will probably need more days than the entry-year teacher.)



	____yes
       

	____no
	A section specifying the amount of compensation for (a) committee members and (b) mentors.



	____yes
       

	____no
	A section allowing either the mentor or entry-year teacher to request a change of assignment without reason or prejudice.




FAIR LABOR STANDARD ACT XE "FAIR LABOR STANDARD ACT" 
The Fair Labor Standards Act of 1938, as amended

29 U.S.C. 201, et seq.
To provide for the establishment of fair labor standards in employments in and affecting interstate commerce, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, that this Act may be cited as the “Fair Labor Standards Act of 1938.”

§ 201. Short title

This chapter may be cited as the “Fair Labor Standards Act of 1938”.

§ 202. Congressional finding and declaration of policy

(a) The Congress finds that the existence, in industries engaged in commerce or in the production of goods for commerce, of labor conditions detrimental to the maintenance of the minimum standard of living necessary for health, efficiency, and general well-being of workers

(1) causes commerce and the channels and instrumentalities of commerce to be used to spread and perpetuate such labor conditions among the workers of the several States;

(2) burdens commerce and the free flow of goods in commerce;

(3) constitutes an unfair method of competition in commerce;
(4) leads to labor disputes burdening and obstructing commerce and the free flow of goods in commerce; and

(5) interferes with the orderly and fair marketing of goods in commerce. That Congress further finds that the employment of persons in domestic service in households affects commerce.

(b) It is declared to be the policy of this chapter, through the exercise by Congress of its power to regulate commerce among the several States and with foreign nations, to correct and as rapidly as practicable to eliminate the conditions above referred to in such industries without substantially curtailing employment or earning power.

§ 203. Definitions

As used in this chapter—

(a) “Person” means an individual, partnership, association, corporation, business

trust, legal representative, or any organized group of persons.

(b) “Commerce” means trade, commerce, transportation, transmission, or communication among the several States or between any State and any place outside thereof.

(c) “State” means any State of the United States or the District of Columbia or any

Territory or possession of the United States.

(d) “Employer” includes any person acting directly or indirectly in the interest of an employer in relation to an employee and includes a public agency, but does not include any labor organization (other than when acting as an employer) or anyone acting in the capacity of officer or agent of such labor organization.

(e)
(1) Except as provided in paragraphs (2), (3), and (4), the term “employee”

means any individual employed by an employer.

(2) In the case of an individual employed by a public agency, such term means—

(A) any individual employed by the Government of the United States—

(i) as a civilian in the military departments (as defined in section 102 of title 5),

(ii) in any executive agency (as defined in section 105 of such title),

(iii) in any unit of the judicial branch of the Government which has positions in the competitive service,
(iv) in a nonappropriated fund instrumentality under the jurisdiction of the Armed Forces,

(v) in the Library of Congress, or

(vi) the Government Printing Office;

(B) any individual employed by the United States Postal Service or the

Postal Regulatory Commission; and
(C) any individual employed by a State, political subdivision of a State, or an interstate governmental agency, other than such an individual—

(i) who is not subject to the civil service laws of the State, political subdivision, or agency which employs him; and

(ii) who—

(I) holds a public elective office of that State, political subdivision, or agency,

(II) is selected by the holder of such an office to be a member of his personal staff,

(III) is appointed by such an officeholder to serve on a policymaking level,
(IV) is an immediate adviser to such an officeholder with respect to the constitutional or legal powers of his office, or

(V) is an employee in the legislative branch or legislative body of that State, political subdivision, or agency and is not employed by the legislative library of such State, political subdivision, or agency.

(3) For purposes of subsection (u) of this section, such term does not include any individual employed by an employer engaged in agriculture if such individual is the parent, spouse, child, or other member of the employer’s immediate family.

(4)
(A) The term “employee” does not include any individual who volunteers to perform services for a public agency which is a State, a political subdivision of a State, or an interstate governmental agency, if—

(i) the individual receives no compensation or is paid expenses, reasonable benefits, or a nominal fee to perform the services

for which the individual volunteered; and

(ii) such services are not the same type of services which the individual is employed to perform for such public agency.

(B) An employee of a public agency which is a State, political subdivision of a State, or an interstate governmental agency may volunteer to perform services for any other State, political subdivision, or interstate governmental agency, including a State, political subdivision or agency with which the employing State, political subdivision, or agency has a mutual aid agreement.

(5) The term “employee” does not include individuals who volunteer their services solely for humanitarian purposes to private non-profit food banks and who receive from the food banks groceries.

(f) “Agriculture” includes farming in all its branches and among other things includes the cultivation and tillage of the soil, dairying, the production, cultivation, growing, and harvesting of any agricultural or horticultural commodities (including commodities defined as agricultural commodities in section 1141j(g) of title 12), the raising of livestock, bees, fur-bearing animals, or poultry, and any practices (including any forestry or lumbering operations) performed by a farmer or on a farm as an incident to or in conjunction with such farming operations, including

preparation for market, delivery to storage or to market or to carriers for transportation to market.

(g) “Employ” includes to suffer or permit to work.

(h) “Industry” means a trade, business, industry, or other activity, or branch or group thereof, in which individuals are gainfully employed.

(i) “Goods” means goods (including ships and marine equipment), wares, products, commodities, merchandise, or articles or subjects of commerce of any character, or any part or ingredient thereof, but does not include goods after their delivery into the actual physical possession of the ultimate consumer thereof other than a producer, manufacturer, or processor thereof.

(j) “Produced” means produced, manufactured, mined, handled, or in any other manner worked on in any State; and for the purposes of this chapter an employee shall be deemed to have been engaged in the production of goods if such employee was employed in producing, manufacturing, mining, handling, transporting, or in any other manner working on such goods, or in any closely related process or occupation directly essential to the production thereof, in any State.

(k) “Sale” or “sell” includes any sale, exchange, contract to sell, consignment for sale, shipment for sale, or other disposition.

(l) “Oppressive child labor” means a condition of employment under which
(1) any employee under the age of sixteen years is employed by an employer (other than a parent or a person standing in place of a parent employing his own child or a child in his custody under the age of sixteen years in an occupation other than manufacturing or mining or an occupation found by the Secretary of Labor to be particularly hazardous for the employment of

children between the ages of sixteen and eighteen years or detrimental to their health or well-being) in any occupation, or
(2) any employee between the ages of sixteen and eighteen years is employed by an employer in any occupation which the Secretary of Labor shall find and by order declare to be particularly hazardous for the employment of children between such ages or detrimental to their health or well-being; but oppressive child labor shall not be deemed to exist by virtue

of the employment in any occupation of any person with respect to whom the employer shall have on file an unexpired certificate issued and held pursuant

to regulations of the Secretary of Labor certifying that such person is above
the oppressive child-labor age. The Secretary of Labor shall provide by regulation or by order that the employment of employees between the ages of fourteen and sixteen years in occupations other than manufacturing and mining shall not be deemed to constitute oppressive child labor if and to the extent that the Secretary of Labor determines that such employment is confined to periods which will not interfere with their schooling and to conditions which will not interfere with their health and well-being.

(m) “Wage” paid to any employee includes the reasonable cost, as determined by the Administrator, to the employer of furnishing such employee with board, lodging, or other facilities, if such board, lodging or other facilities are customarily furnished by such employer to his employees: Provided, That the cost of board, lodging, or other facilities shall not be included as a part of the wage paid to any employee to the extent it is excluded therefrom under the terms of a bona fide collective- bargaining agreement applicable to the particular employee: Provided further, That

the Secretary is authorized to determine the fair value of such board, lodging, or other facilities for defined classes of employees and in defined areas, based on average cost to the employer or to groups of employers similarly situated, or average value to groups of employees, or other appropriate measures of fair value. Such evaluations, where applicable and pertinent, shall be used in lieu of actual measure of cost in determining the wage paid to any employee. In determining the wage an employer is required to pay a tipped employee, the amount paid such employee by the employee’s employer shall be an amount equal to—

(1) the cash wage paid such employee which for purposes of such determination shall be not less than the cash wage required to be paid such an employee on August 20, 1996; and

(2) an additional amount on account of the tips received by such employee which amount is equal to the difference between the wage specified in paragraph (1) and the wage in effect under section 206(a)(1) of this title.

The additional amount on account of tips may not exceed the value of the tips actually received by an employee. The preceding 2 sentences shall not apply with respect to any tipped employee unless such employee has been informed by the employer of the provisions of this subsection, and all tips received by such employee have been retained by the employee, except that this subsection shall not be construed to prohibit the pooling of tips among employees who customarily and regularly receive tips.

(n) “Resale” shall not include the sale of goods to be used in residential or farm building construction, repair, or maintenance: Provided, That the sale is recognized as a bona fide retail sale in the industry.

(o) Hours Worked.— In determining for the purposes of sections 206 and 207 of this title the hours for which an employee is employed, there shall be excluded any time spent in changing clothes or washing at the beginning or end of each workday which was excluded from measured working time during the week involved by the express terms of or by custom or practice under a bona fide collective-bargaining agreement applicable to the particular employee.

(p) “American vessel” includes any vessel which is documented or numbered under the laws of the United States.

(q) “Secretary” means the Secretary of Labor.

(r)
(1) “Enterprise” means the related activities performed (either through

unified operation or common control) by any person or persons for a common business purpose, and includes all such activities whether performed in one or more establishments or by one or more corporate or other organizational

units including departments of an establishment operated through leasing arrangements, but shall not include the related activities performed for such enterprise by an independent contractor. Within the meaning of this subsection, a retail or service establishment which is under independent ownership shall not be deemed to be so operated or controlled as to be other than a separate and distinct enterprise by reason of any arrangement, which includes, but is not necessarily limited to, an agreement,

(A) that it will sell, or sell only, certain goods specified by a particular manufacturer, distributor, or advertiser, or

(B) that it will join with other such establishments in the same industry for the purpose of collective purchasing, or

(C) that it will have the exclusive right to sell the goods or use the brand name of a manufacturer, distributor, or advertiser within a specified area, or by reason of the fact that it occupies premises leased to it by a person who also leases premises to other retail or service establishments.

(2) For purposes of paragraph (1), the activities performed by any person or persons—

(A) in connection with the operation of a hospital, an institution primarily engaged in the care of the sick, the aged, the mentally ill or defective who reside on the premises of such institution, a school for mentally or physically handicapped or gifted children, a preschool, elementary or secondary school, or an institution of higher education (regardless of whether or not such hospital, institution, or school is operated for profit or not for profit), or

(B) in connection with the operation of a street, suburban or interurban electric railway, or local trolley or motorbus carrier, if the rates and services of such railway or carrier are subject to regulation by a State or local agency (regardless of whether or not such railway or carrier is public or private or operated for profit or not for profit), or

(C) in connection with the activities of a public agency, shall be deemed to be activities performed for a business purpose.

(s)
(1) “Enterprise engaged in commerce or in the production of goods for commerce” means an enterprise that—

(A)
(i) has employees engaged in commerce or in the production of goods for commerce, or that has employees handling, selling,
or otherwise working on goods or materials that have been moved in or produced for commerce by any person; and

(ii) is an enterprise whose annual gross volume of sales made or business done is not less than $500,000 (exclusive of excise taxes at the retail level that are separately stated);

(B) is engaged in the operation of a hospital, an institution primarily engaged in the care of the sick, the aged, or the mentally ill or defective who reside on the premises of such institution, a school for mentally or physically handicapped or gifted children, a preschool, elementary or secondary school, or an institution of higher education

(regardless of whether or not such hospital, institution, or school is public or private or operated for profit or not for profit); or

(C) is an activity of a public agency.

(2) Any establishment that has as its only regular employees the owner thereof or the parent, spouse, child, or other member of the immediate family of such owner shall not be considered to be an enterprise engaged in commerce or in the production of goods for commerce or a part of such an enterprise. The sales of such an establishment shall not be included for the purpose of determining the annual gross volume of sales of any enterprise for the purpose of this subsection.

(t) “Tipped employee” means any employee engaged in an occupation in which he customarily and regularly receives more than $30 a month in tips.

(u) “Man-day” means any day during which an employee performs any agricultural labor for not less than one hour.

(v) “Elementary school” means a day or residential school which provides elementary education, as determined under State law.

(w) “Secondary school” means a day or residential school which provides secondary education, as determined under State law.

(x) “Public agency” means the Government of the United States; the government of a State or political subdivision thereof; any agency of the United States (including the United States Postal Service and Postal Regulatory Commission), a State, or a political subdivision of a State; or any interstate governmental agency.
(y) “Employee in fire protection activities” means an employee, including a firefighter, paramedic, emergency medical technician, rescue worker, ambulance personnel, or hazardous materials worker, who—

(1) is trained in fire suppression, has the legal authority and responsibility to engage in fire suppression, and is employed by a fire department of a municipality, county, fire district, or State; and

(2) is engaged in the prevention, control, and extinguishment of fires or response to emergency situations where life, property, or the environment is at risk.

§ 204. Administration

(a) Creation of Wage and Hour Division in Department of Labor; Administrator
There is created in the Department of Labor a Wage and Hour Division which shall be under the direction of an Administrator, to be known as the Administrator of the Wage and Hour Division (in this chapter referred to as the “Administrator”). The Administrator shall be appointed by the President, by and with the advice and

consent of the Senate.
(b) Appointment, selection, classification, and promotion of employees by
Administrator
The Administrator may, subject to the civil-service laws, appoint such employees as he deems necessary to carry out his functions and duties under this chapter and shall fix their compensation in accordance with chapter 51 and subchapter III of

chapter 53 of title 5. The Administrator may establish and utilize such regional, local, or other agencies, and utilize such voluntary and uncompensated services, as may
from time to time be needed. Attorneys appointed under this section may appear for
and represent the Administrator in any litigation, but all such litigation shall be subject to the direction and control of the Attorney General. In the appointment, selection, classification, and promotion of officers and employees of the Administrator, no political test or qualification shall be permitted or given consideration, but all such appointments and promotions shall be given and made on the basis of merit and efficiency.

(c) Principal office of Administrator; jurisdiction
The principal office of the Administrator shall be in the District of Columbia, but he or his duly authorized representative may exercise any or all of his powers in any place.
(d) Biennial report to Congress; studies of exemptions to hour and wage provisions and means to prevent curtailment of employment opportunities
(1) The Secretary shall submit biennially in January a report to the Congress covering his activities for the preceding two years and including such information, data, and recommendations for further legislation in connection with the matters covered by this chapter as he may find advisable. Such report shall contain an evaluation and appraisal by the Secretary of the minimum wages and overtime coverage established by this chapter, together with his recommendations to the Congress. In making such evaluation and appraisal, the Secretary shall take into consideration any changes which may have occurred in the cost of living and in productivity and the level of wages
in manufacturing, the ability of employers to absorb wage increases, and such other factors as he may deem pertinent. Such report shall also include a

summary of the special certificates issued under section 214(b) of this title.
(2) The Secretary shall conduct studies on the justification or lack thereof for each of the special exemptions set forth in section 213 of this title, and the extent to which such exemptions apply to employees of establishments described in subsection (g) of such section and the economic effects of the application of such exemptions to such employees. The Secretary shall submit a report of his findings and recommendations to the Congress with respect to the studies conducted under this paragraph not later than January 1, 1976. (3) The Secretary shall conduct a continuing study on means to prevent curtailment of employment opportunities for manpower groups which have

had historically high incidences of unemployment (such as disadvantaged minorities, youth, elderly, and such other groups as the Secretary may

designate). The first report of the results of such study shall be transmitted to the Congress not later than one year after the effective date of the Fair Labor

Standards Amendments of 1974. Subsequent reports on such study shall be
transmitted to the Congress at two-year intervals after such effective date.

Each such report shall include suggestions respecting the Secretary’s authority under section 214 of this title.

(e) Study of effects of foreign production on unemployment; report to
President and Congress
Whenever the Secretary has reason to believe that in any industry under this chapter the competition of foreign producers in United States markets or in markets abroad, or both, has resulted, or is likely to result, in increased unemployment in the United States, he shall undertake an investigation to gain full information with respect to

the matter. If he determines such increased unemployment has in fact resulted, or is in fact likely to result, from such competition, he shall make a full and complete report of his findings and determinations to the President and to the Congress: Provided, That he may also include in such report information on the increased employment resulting from additional exports in any industry under this chapter as he may determine to be pertinent to such report.

(f) Employees of Library of Congress; administration of provisions by Office of Personnel Management
The Secretary is authorized to enter into an agreement with the Librarian of Congress with respect to individuals employed in the Library of Congress to provide for the carrying out of the Secretary’s functions under this chapter with respect to such individuals. Notwithstanding any other provision of this chapter, or any other law, the Director of the Office of Personnel Management is authorized to administer the provisions of this chapter with respect to any individual employed by the United States (other than an individual employed in the Library of Congress, United States Postal Service, Postal Regulatory Commission, or the Tennessee Valley Authority). Nothing in this subsection shall be construed to affect the right of an employee to bring an action for unpaid minimum wages, or unpaid overtime compensation, and liquidated damages under section 216(b) of this title.

§ 205. Repealed. Pub.L. 110-28, Title VIII, § 8103(c)(1)(A), May 25, 2007, 121 Stat. 189

§ 206. Minimum wage

(a) Employees engaged in commerce; home workers in Puerto Rico and Virgin Islands; employees in American Samoa; seamen on American vessels; agricultural employees
Every employer shall pay to each of his employees who in any workweek is engaged in commerce or in the production of goods for commerce, or is employed in an enterprise engaged in commerce or in the production of goods for commerce, wages at the following rates:

(1) except as otherwise provided in this section, not less than

(A) $5.85 an hour beginning on the 60th day after the enactment of the Fair Minimum Wage Act of 2007;

(B) $6.55 an hour, beginning 12 months after that 60th day; and

(C) $7.25 an hour, beginning 24 months after that 60th day.

(2) if such employee is a home worker in Puerto Rico or the Virgin Islands, not less than the minimum piece rate prescribed by regulation or order; or, if no such minimum piece rate is in effect, any piece rate adopted by such employer which shall yield, to the proportion or class of employees prescribed by regulation or order, not less than the applicable minimum hourly wage rate. Such minimum piece rates or employer piece rates shall be commensurate with, and shall be paid in lieu of, the minimum hourly wage rate applicable under the provisions of this section. The Administrator, or his authorized representative, shall have power to make such regulations or orders as are necessary or appropriate to carry out any of the provisions of this paragraph, including the power without limiting the generality of the foregoing, to define any operation or occupation which is performed by such home work employees in Puerto Rico or the Virgin Islands; to establish minimum piece rates for any operation or occupation so defined; to prescribe the method and procedure for ascertaining and promulgating minimum piece rates; to prescribe standards for employer piece rates, including the proportion or class of employees who shall receive not less than the minimum hourly wage rate; to define the term “home worker”; and to prescribe the conditions under which employers, agents, contractors, and subcontractors shall cause goods to be produced by home workers;

(3) if such employee is employed as a seaman on an American vessel, not less than the rate which will provide to the employee, for the period covered by the wage payment, wages equal to compensation at the hourly rate prescribed by paragraph (1) of this subsection for all hours during such period when he was actually on duty (including periods aboard ship when the employee was on watch or was, at the direction of a superior officer, performing work or standing by, but not including off-duty periods which are provided pursuant to the employment agreement); or

(4) if such employee is employed in agriculture, not less than the minimum wage rate in effect under paragraph (1) after December 31, 1977.

(b) Additional applicability to employees pursuant to subsequent amendatory provisions
Every employer shall pay to each of his employees (other than an employee to whom subsection (a)(4) of this section applies) who in any workweek is engaged in commerce or in the production of goods for commerce, or is employed in an enterprise engaged in commerce or in the production of goods for commerce, and who in such workweek is brought within the purview of this section by the amendments made to this chapter by the Fair Labor Standards Amendments of

1966, title IX of the Education Amendments of 1972 [20 U.S.C. 1681 et seq.], or the Fair Labor Standards Amendments of 1974, wages at the following rate: Effective after December 31, 1977, not less than the minimum wage rate in effect under subsection (a)(1) of this section.

(c) Repealed. Pub.L. 104–188, [Title III], § 2104(c), Aug. 20, 1996, 110
Stat. 1929
(d) Prohibition of sex discrimination
(1) No employer having employees subject to any provisions of this section shall discriminate, within any establishment in which such employees are employed, between employees on the basis of sex by paying wages to employees in such establishment at a rate less than the rate at which he pays wages to employees of the opposite sex in such establishment for equal work on jobs the performance of which requires equal skill, effort, and responsibility, and which are performed under similar working conditions, except where such payment is made pursuant to

(i) a seniority system;

(ii) a merit system;

(iii) a system which measures earnings by quantity or quality of production; or

(iv) a differential based on any other factor other than sex: Provided, That an employer who is paying a wage rate differential in violation of this subsection shall not, in order to comply with the provisions of this subsection, reduce the wage rate of any employee.

(2) No labor organization, or its agents, representing employees of an employer having employees subject to any provisions of this section shall cause or attempt to cause such an employer to discriminate against an employee in violation of paragraph (1) of this subsection.

(3) For purposes of administration and enforcement, any amounts owing to any employee which have been withheld in violation of this subsection shall be deemed to be unpaid minimum wages or unpaid overtime compensation under this chapter.

(4) As used in this subsection, the term “labor organization” means any organization of any kind, or any agency or employee representation committee or plan, in which employees participate and which exists for the

purpose, in whole or in part, of dealing with employers concerning grievances, labor disputes, wages, rates of pay, hours of employment, or conditions of work.

(e) Employees of employers providing contract services to United States
(1) Notwithstanding the provisions of section 213 of this title (except subsections (a)(1) and (f) thereof), every employer providing any contract services (other than linen supply services) under a contract with the United States or any subcontract thereunder shall pay to each of his employees whose rate of pay is not governed by the Service Contract Act of 1965 (41

U.S.C. 351-357) or to whom subsection (a)(1) of this section is not applicable, wages at rates not less than the rates provided for in subsection (b) of this section.

(2) Notwithstanding the provisions of section 213 of this title (except subsections (a)(1) and (f) thereof) and the provisions of the Service Contract Act of 1965 [41 U.S.C.A. 351 et seq.] every employer in an establishment providing linen supply services to the United States under a contract with the United States or any subcontract thereunder shall pay to each of his employees in such establishment wages at rates not less than those prescribed in subsection (b) of this section, except that if more than 50 per centum of the gross annual dollar volume of sales made or business done by such establishment is derived from providing such linen supply services under any such contracts or subcontracts, such employer shall pay to each of his employees in such establishment wages at rates not less than those prescribed in subsection (a)(1) of this section.

(f) Employees in domestic service
Any employee—

(1) who in any workweek is employed in domestic service in a household shall be paid wages at a rate not less than the wage rate in effect under subsection (b) of this section unless such employee’s compensation for such service would not because of section 209(a)(6) of the Social Security Act [42

U.S.C.A. 409(a)(6)] constitute wages for the purposes of title II of such Act

[42 U.S.C.A. 401 et seq.], or
(2) who in any workweek—

(A) is employed in domestic service in one or more households, and

(B) is so employed for more than 8 hours in the aggregate,

shall be paid wages for such employment in such workweek at a rate not less than the wage rate in effect under subsection (b) of this section.

(g) Newly hired employees who are less than 20 years old
(1) In lieu of the rate prescribed by subsection (a)(1) of this section, any employer may pay any employee of such employer, during the first 90 consecutive calendar days after such employee is initially employed by such employer, a wage which is not less than $4.25 an hour.

(2) No employer may take any action to displace employees (including partial displacements such as reduction in hours, wages, or employment benefits) for purposes of hiring individuals at the wage authorized in paragraph (1).

(3) Any employer who violates this subsection shall be considered to have violated section 215(a)(3) of this title.

(4) This subsection shall only apply to an employee who has not attained the age of 20 years.

§ 207. Maximum hours

(a) Employees engaged in interstate commerce; additional applicability to employees pursuant to subsequent amendatory provisions
(1) Except as otherwise provided in this section, no employer shall employ any of his employees who in any workweek is engaged in commerce or in the production of goods for commerce, or is employed in an enterprise engaged

in commerce or in the production of goods for commerce, for a workweek longer than forty hours unless such employee receives compensation for his

employment in excess of the hours above specified at a rate not less than one
and one-half times the regular rate at which he is employed.
(2) No employer shall employ any of his employees who in any workweek is engaged in commerce or in the production of goods for commerce, or is employed in an enterprise engaged in commerce or in the production of goods for commerce, and who in such workweek is brought within the purview of
this subsection by the amendments made to this chapter by the Fair Labor
Standards Amendments of 1966—

(A) for a workweek longer than forty-four hours during the first year from the effective date of the Fair Labor Standards Amendments of

1966,
(B) for a workweek longer than forty-two hours during the second year from such date, or

(C) for a workweek longer than forty hours after the expiration of the second year from such date,

unless such employee receives compensation for his employment in excess of the hours above specified at a rate not less than one and one-half times the regular rate at which he is employed.

(b) Employment pursuant to collective bargaining agreement; employment by independently owned and controlled local enterprise engaged in distribution of petroleum products
No employer shall be deemed to have violated subsection (a) of this section by employing any employee for a workweek in excess of that specified in such subsection without paying the compensation for overtime employment prescribed therein if such employee is so employed—

(1) in pursuance of an agreement, made as a result of collective bargaining by representatives of employees certified as bona fide by the National Labor Relations Board, which provides that no employee shall be employed more than one thousand and forty hours during any period of twenty-six consecutive weeks; or

(2) in pursuance of an agreement, made as a result of collective bargaining by representatives of employees certified as bona fide by the National Labor Relations Board, which provides that during a specified period of fifty-two consecutive weeks the employee shall be employed not more than two thousand two hundred and forty hours and shall be guaranteed not less than one thousand eight hundred and forty-hours (or not less than forty-six weeks

at the normal number of hours worked per week, but not less than thirty hours per week) and not more than two thousand and eighty hours of employment for which he shall receive compensation for all hours guaranteed or worked at rates not less than those applicable under the agreement to the work performed and for all hours in excess of the guaranty which are also in excess of the maximum workweek applicable to such employee under subsection (a) of this section or two thousand and eighty in such period at rates not less than one and one-half times the regular rate at which he is employed; or

(3) by an independently owned and controlled local enterprise (including an enterprise with more than one bulk storage establishment) engaged in the wholesale or bulk distribution of petroleum products if—

(A) the annual gross volume of sales of such enterprise is less than

$1,000,000 exclusive of excise taxes,
(B) more than 75 per centum of such enterprise’s annual dollar volume of sales is made within the State in which such enterprise is located, and

(C) not more than 25 per centum of the annual dollar volume of sales of such enterprise is to customers who are engaged in the bulk distribution of such products for resale,

and such employee receives compensation for employment in excess of forty hours in any workweek at a rate not less than one and one-half times the minimum wage rate applicable to him under section 206 of this title,

and if such employee receives compensation for employment in excess of twelve hours in any workday, or for employment in excess of fifty-six hours in any workweek, as the case may be, at a rate not less than one and one-half times the regular rate at which he is employed.

(c), (d) Repealed. Pub. L. 93–259, §19(e), Apr. 8, 1974, 88 Stat. 66 (e) “Regular rate” defined
As used in this section the “regular rate” at which an employee is employed shall be deemed to include all remuneration for employment paid to, or on behalf of, the employee, but shall not be deemed to include—

(1) sums paid as gifts; payments in the nature of gifts made at Christmas time or on other special occasions, as a reward for service, the amounts of which are not measured by or dependent on hours worked, production, or efficiency;

(2) payments made for occasional periods when no work is performed due to vacation, holiday, illness, failure of the employer to provide sufficient work, or other similar cause; reasonable payments for traveling expenses, or other expenses, incurred by an employee in the furtherance of his employer’s interests and properly reimbursable by the employer; and other similar

payments to an employee which are not made as compensation for his hours of employment;

(3) Sums paid in recognition of services performed during a given period if either, (a) both the fact that payment is to be made and the amount of the payment are determined at the sole discretion of the employer at or near the end of the period and not pursuant to any prior contract, agreement, or promise causing the employee to expect such payments regularly; or (b) the payments are made pursuant to a bona fide profit-sharing plan or trust or bona fide thrift or savings plan, meeting the requirements of the

Administrator set forth in appropriate regulations which he shall issue, having due regard among other relevant factors, to the extent to which the amounts paid to the employee are determined without regard to hours of work, production, or efficiency; or (c) the payments are talent fees (as such talent fees are defined and delimited by regulations of the Administrator) paid to performers, including announcers, on radio and television programs;

(4) contributions irrevocably made by an employer to a trustee or third person pursuant to a bona fide plan for providing old-age, retirement, life, accident, or health insurance or similar benefits for employees;

(5) extra compensation provided by a premium rate paid for certain hours worked by the employee in any day of workweek because such hours are hours worked in excess of eight in a day or in excess of the maximum workweek applicable to such employee under subsection (a) of this section or in excess of the employee’s normal working hours or regular working hours, as the case may be;

(6) extra compensation provided by a premium rate paid for work by the employee on Saturdays, Sundays, holidays, or regular days of rest, or on the sixth or seventh day of the workweek, where such premium rate is not less than one and one-half times the rate established in good faith for like work performed in nonovertime hours on other days;

(7) extra compensation provided by a premium rate paid to the employee, in pursuance of an applicable employment contract or collective-bargaining agreement, for work outside of the hours established in good faith by the contract or agreement as the basic, normal, or regular workday (not exceeding eight hours) or workweek (not exceeding the maximum workweek applicable to such employee under subsection (a) of this section, where such premium rate is not less than one and one-half times the rate established in good faith by the contract or agreement for like work performed during such workday or workweek; or

(8) any value or income derived from employer-provided grants or rights provided pursuant to a stock option, stock appreciation right, or bona fide employee stock purchase program which is not otherwise excludable under any of paragraphs (1) through (7) if—

(A) grants are made pursuant to a program, the terms and conditions of which are communicated to participating employees either at the beginning of the employee’s participation in the program or at the time of the grant;
(B) in the case of stock options and stock appreciation rights, the grant or right cannot be exercisable for a period of at least 6 months

after the time of grant (except that grants or rights may become exercisable because of an employee’s death, disability, retirement, or a change in corporate ownership, or other circumstances permitted by regulation), and the exercise price is at least 85 percent of the fair market value of the stock at the time of grant;

(C) exercise of any grant or right is voluntary; and

(D) any determinations regarding the award of, and the amount of, employer-provided grants or rights that are based on performance are—

(i) made based upon meeting previously established performance criteria (which may include hours of work, efficiency, or productivity) of any business unit consisting of at least 10 employees or of a facility, except that, any determinations may be based on length of service or minimum schedule of hours or days of work; or

(ii) made based upon the past performance (which may include any criteria) of one or more employees in a given period so

long as the determination is in the sole discretion of the employer and not pursuant to any prior contract.

(f) Employment necessitating irregular hours of work
No employer shall be deemed to have violated subsection (a) of this section by employing any employee for a workweek in excess of the maximum workweek applicable to such employee under subsection (a) of this section if such employee is employed pursuant to a bona fide individual contract, or pursuant to an agreement made as a result of collective bargaining by representatives of employees, if the duties of such employee necessitate irregular hours of work, and the contract or agreement

(1) specifies a regular rate of pay of not less than the minimum hourly rate provided in subsection (a) or (b) of section 206 of this title (whichever may
be applicable) and compensation at not less than one and one-half times such rate for all hours worked in excess of such maximum workweek, and

(2) provides a weekly guaranty of pay for not more than sixty hours based on the rates so specified.

(g) Employment at piece rates
No employer shall be deemed to have violated subsection (a) of this section by employing any employee for a workweek in excess of the maximum workweek applicable to such employee under such subsection if, pursuant to an agreement or understanding arrived at between the employer and the employee before performance of the work, the amount paid to the employee for the number of hours worked by him in such workweek in excess of the maximum workweek applicable to such employee under such subsection—

(1) in the case of an employee employed at piece rates, is computed at piece rates not less than one and one-half times the bona fide piece rates

applicable to the same work when performed during nonovertime hours; or
(2) in the case of an employee performing two or more kinds of work for which different hourly or piece rates have been established, is computed at rates not less than one and one-half times such bona fide rates applicable to the same work when performed during nonovertime hours; or

(3) is computed at a rate not less than one and one-half times the rate established by such agreement or understanding as the basic rate to be used in computing overtime compensation thereunder: Provided, That the rate so established shall be authorized by regulation by the Administrator as being substantially equivalent to the average hourly earnings of the employee, exclusive of overtime premiums, in the particular work over a representative period of time; and if

(i) the employee’s average hourly earnings for the workweek exclusive of payments described in paragraphs (1) through (7) of subsection (e) of this section are not less than the minimum hourly rate required by applicable law, and

(ii) extra overtime compensation is properly computed and paid on other forms of additional pay required to be included in computing the regular rate.

(h) Extra compensation creditable toward overtime compensation
(1) Except as provided in paragraph (2), sums excluded from the regular rate pursuant to subsection (e) of this section shall not be creditable toward wages required under section 6 or overtime compensation required under this section.

(2) Extra compensation paid as described in paragraphs (5), (6), and (7) of subsection (e) of this section shall be creditable toward overtime compensation payable pursuant to this section.

(i) Employment by retail or service establishment
No employer shall be deemed to have violated subsection (a) of this section by employing any employee of a retail or service establishment for a workweek in excess of the applicable workweek specified therein, if

(1) the regular rate of pay of such employee is in excess of one and one-half times the minimum hourly rate applicable to him under section 206 of this title, and

(2) more than half his compensation for a representative period (not less than one month) represents commissions on goods or services. In determining the proportion of compensation representing commissions, all earnings resulting from the application of a bona fide commission rate shall be deemed commissions on goods or services without regard to whether the computed commissions exceed the draw or guarantee.

(j) Employment in hospital or establishment engaged in care of sick, aged, or mentally ill
No employer engaged in the operation of a hospital or an establishment which is an institution primarily engaged in the care of the sick, the aged, or the mentally ill or defective who reside on the premises shall be deemed to have violated subsection (a) of this section if, pursuant to an agreement or understanding arrived at between the employer and the employee before performance of the work, a work period of fourteen consecutive days is accepted in lieu of the workweek of seven consecutive days for purposes of overtime computation and if, for his employment in excess of eight hours in any workday and in excess of eighty hours in such fourteen-day

period, the employee receives compensation at a rate not less than one and one-half times the regular rate at which he is employed.

(k) Employment by public agency engaged in fire protection or law enforcement activities
No public agency shall be deemed to have violated subsection (a) of this section with respect to the employment of any employee in fire protection activities or any employee in law enforcement activities (including security personnel in correctional institutions) if—

(1) in a work period of 28 consecutive days the employee receives for tours of duty which in the aggregate exceed the lesser of

(A) 216 hours, or

(B) the average number of hours (as determined by the Secretary pursuant to section 6(c)(3) of the Fair Labor Standards Amendments of 1974) in tours of duty of employees engaged in such activities in work periods of 28 consecutive days in calendar year 1975; or

(2) in the case of such an employee to whom a work period of at least 7 but less than 28 days applies, in his work period the employee receives for tours of duty which in the aggregate exceed a number of hours which bears the same ratio to the number of consecutive days in his work period as 216 hours (or if lower, the number of hours referred to in clause (B) of paragraph (1)) bears to 28 days,

compensation at a rate not less than one and one-half times the regular rate at which he is employed.
(l) Employment in domestic service in one or more households
No employer shall employ any employee in domestic service in one or more households for a workweek longer than forty hours unless such employee receives compensation for such employment in accordance with subsection (a) of this section.

(m) Employment in tobacco industry
For a period or periods of not more than fourteen workweeks in the aggregate in any calendar year, any employer may employ any employee for a workweek in excess of that specified in subsection (a) of this section without paying the compensation for overtime employment prescribed in such subsection, if such employee—

(1) is employed by such employer—

(A) to provide services (including stripping and grading) necessary and incidental to the sale at auction of green leaf tobacco of type 11,

12, 13, 14, 21, 22, 23, 24, 31, 35, 36, or 37 (as such types are defined by the Secretary of Agriculture), or in auction sale, buying,

handling, stemming, redrying, packing, and storing of such tobacco,
(B) in auction sale, buying, handling, sorting, grading, packing, or storing green leaf tobacco of type 32 (as such type is defined by the Secretary of Agriculture), or

(C) in auction sale, buying, handling, stripping, sorting, grading, sizing, packing, or stemming prior to packing, of perishable cigar leaf tobacco of type 41, 42, 43, 44, 45, 46, 51, 52, 53, 54, 55, 61, or 62 (as such types are defined by the Secretary of Agriculture); and

(2) receives for—

(A) such employment by such employer which is in excess of ten hours in any workday, and

(B) such employment by such employer which is in excess of forty- eight hours in any workweek,

compensation at a rate not less than one and one-half times the regular rate at which he is employed.

An employer who receives an exemption under this subsection shall not be eligible for any other exemption under this section.

(n) Employment by street, suburban, or interurban electric railway, or local trolley or motorbus carrier
In the case of an employee of an employer engaged in the business of operating a street, suburban or interurban electric railway, or local trolley or motorbus carrier (regardless of whether or not such railway or carrier is public or private or operated for profit or not for profit), in determining the hours of employment of such an employee to which the rate prescribed by subsection (a) of this section applies there shall be excluded the hours such employee was employed in charter activities by such employer if

(1) the employee’s employment in such activities was pursuant to an agreement or understanding with his employer arrived at before engaging in such employment, and

(2) if employment in such activities is not part of such employee’s regular employment.

(o) Compensatory time
(1) Employees of a public agency which is a State, a political subdivision of a State, or an interstate governmental agency may receive, in accordance with this subsection and in lieu of overtime compensation, compensatory time off

at a rate not less than one and one-half hours for each hour of employment for which overtime compensation is required by this section.

(2) A public agency may provide compensatory time under paragraph (1)

only—

(A) pursuant to—

(i) applicable provisions of a collective bargaining agreement, memorandum of understanding, or any other agreement between the public agency and representatives of such employees; or

(ii) in the case of employees not covered by subclause (i), an agreement or understanding arrived at between the employer and employee before the performance of the work; and

(B) if the employee has not accrued compensatory time in excess of the limit applicable to the employee prescribed by paragraph (3).

In the case of employees described in clause (A)(ii) hired prior to April 15,
1986, the regular practice in effect on April 15, 1986, with respect to compensatory time off for such employees in lieu of the receipt of overtime compensation, shall constitute an agreement or understanding under such

clause (A)(ii). Except as provided in the previous sentence, the provision of
compensatory time off to such employees for hours worked after April 14,

1986, shall be in accordance with this subsection.
(3)
(A) If the work of an employee for which compensatory time may be provided included work in a public safety activity, an emergency response activity, or a seasonal activity, the employee engaged in

such work may accrue not more than 480 hours of compensatory time for hours worked after April 15, 1986. If such work was any other

work, the employee engaged in such work may accrue not more than
240 hours of compensatory time for hours worked after April 15, 1986. Any such employee who, after April 15, 1986, has accrued 480 or 240 hours, as the case may be, of compensatory time off shall, for additional overtime hours of work, be paid overtime compensation.

(B) If compensation is paid to an employee for accrued compensatory time off, such compensation shall be paid at the regular rate earned by the employee at the time the employee receives such payment.

(4) An employee who has accrued compensatory time off authorized to be provided under paragraph (1) shall, upon termination of employment, be paid for the unused compensatory time at a rate of compensation not less than—

(A) the average regular rate received by such employee during the last 3 years of the employee’s employment, or

(B) the final regular rate received by such employee, whichever is higher

(5) An employee of a public agency which is a State, political subdivision of a

State, or an interstate governmental agency—

(A) who has accrued compensatory time off authorized to be provided under paragraph (1), and

(B) who has requested the use of such compensatory time,

shall be permitted by the employee’s employer to use such time within a reasonable period after making the request if the use of the compensatory time does not unduly disrupt the operations of the public agency.

(6) The hours an employee of a public agency performs court reporting transcript preparation duties shall not be considered as hours worked for the purposes of subsection (a) of this section if—

(A) such employee is paid at a per-page rate which is not less than— (i) the maximum rate established by State law or local ordinance for the jurisdiction of such public agency,

(ii) the maximum rate otherwise established by a judicial or administrative officer and in effect on July 1, 1995, or

(iii) the rate freely negotiated between the employee and the party requesting the transcript, other than the judge who presided over the proceedings being transcribed, and

(B) the hours spent performing such duties are outside of the hours such employee performs other work (including hours for which the agency requires the employee’s attendance) pursuant to the employment relationship with such public agency.

For purposes of this section, the amount paid such employee in accordance with subparagraph (A) for the performance of court reporting transcript preparation duties, shall not be considered in the calculation of the regular rate at which such employee is employed.

(7) For purposes of this subsection—

(A) the term “overtime compensation” means the compensation required by subsection (a), and

(B) the terms “compensatory time” and “compensatory time off” mean hours during which an employee is not working, which are not counted as hours worked during the applicable workweek or other work period for purposes of overtime compensation, and for which the employee is compensated at the employee’s regular rate.

(p) Special detail work for fire protection and law enforcement employees;
occasional or sporadic employment; substitution
(1) If an individual who is employed by a State, political subdivision of a

State, or an interstate governmental agency in fire protection or law
enforcement activities (including activities of security personnel in correctional institutions) and who, solely at such individual’s option, agrees to be
employed on a special detail by a separate or independent employer in fire protection, law enforcement, or related activities, the hours such individual

was employed by such separate and independent employer shall be excluded
by the public agency employing such individual in the calculation of the hours for which the employee is entitled to overtime compensation under this section if the public agency—

(A) requires that its employees engaged in fire protection, law enforcement, or security activities be hired by a separate and independent employer to perform the special detail,

(B) facilitates the employment of such employees by a separate and independent employer, or

(C) otherwise affects the condition of employment of such employees by a separate and independent employer.

(2) If an employee of a public agency which is a State, political subdivision of a State, or an interstate governmental agency undertakes, on an occasional

or sporadic basis and solely at the employee’s option, part-time employment for the public agency which is in a different capacity from any capacity in

which the employee is regularly employed with the public agency, the hours such employee was employed in performing the different employment shall be

excluded by the public agency in the calculation of the hours for which the employee is entitled to overtime compensation under this section.

(3) If an individual who is employed in any capacity by a public agency which is a State, political subdivision of a State, or an interstate governmental agency, agrees, with the approval of the public agency and solely at the option of such individual, to substitute during scheduled work hours for another individual who is employed by such agency in the same capacity, the hours such employee worked as a substitute shall be excluded by the public agency in the calculation of the hours for which the employee is entitled to overtime compensation under this section.

(q) Maximum hour exemption for employees receiving remedial education
Any employer may employ any employee for a period or periods of not more than 10 hours in the aggregate in any workweek in excess of the maximum workweek specified in subsection (a) of this section without paying the compensation for overtime employment prescribed in such subsection, if during such period or periods the employee is receiving remedial education that is—

(1) provided to employees who lack a high school diploma or educational attainment at the eighth grade level;
(2) designed to provide reading and other basic skills at an eighth grade level or below; and

(3) does not include job specific training.

§ 208. Repealed. Pub.L. 110-28, Title VIII, § 8103(c)(1)(A), May 25, 2007, 121 Stat. 189

§ 209. Attendance of witnesses

For the purpose of any hearing or investigation provided for in this chapter, the provisions of sections 49 and 50 of Title 15 (relating to the attendance of witnesses and the production of books, papers, and documents), are made applicable to the jurisdiction, powers, and duties of the Administrator, the Secretary of Labor, and the industry committees.

§ 210. Court Review of wage orders in Puerto Rico and the

Virgin Islands

(a) Any person aggrieved by an order of the Secretary issued under section 208 of this title may obtain a review of such order in the United States Court of Appeals for any circuit wherein such person resides or has his principal place of business, or in the United States Court of Appeals for the District of Columbia, by filing in such court, within 60 days after the entry of such order a written petition praying that the order of the Secretary be modified or set aside in whole or in part. A copy of such petition shall forthwith be transmitted by the clerk of the court to the Secretary, and thereupon the Secretary shall file in the court the record of the industry committee

upon which the order complained of was entered, as provided in section 2112 of Title

28. Upon the filing of such petition such court shall have exclusive jurisdiction to affirm, modify (including provision for the payment of an appropriate minimum wage

rate), or set aside such order in whole or in part, so far as it is applicable to the
petitioner. The review by the court shall be limited to questions of law, and findings of fact by such industry committee when supported by substantial evidence shall be conclusive. No objection to the order of the Secretary shall be considered by the court unless such objection shall have been urged before such industry committee or unless there were reasonable grounds for failure so to do. If application is made to the court for leave to adduce additional evidence, and it is shown to the satisfaction of the court that such additional evidence may materially affect the result of the proceeding and that there were reasonable grounds for failure to adduce such evidence in the proceedings before such industry committee, the court may order such additional evidence to be taken before an industry committee and to be

adduced upon the hearing in such manner and upon such terms and conditions as to the court may seem proper. Such industry committee may modify the initial findings by reason of the additional evidence so taken, and shall file with the court such

modified or new findings which if supported by substantial evidence shall be
conclusive, and shall also file its recommendation, if any, for the modification or setting aside of the original order. The judgment and decree of the court shall be final, subject to review by the Supreme Court of the United States upon certiorari or certification as provided in section 1254 of Title 28.

(b) The commencement of proceedings under subsection (a) of this section shall
not, unless specifically ordered by the court, operate as a stay of the Administrator's order. The court shall not grant any stay of the order unless the person complaining of such order shall file in court an undertaking with a surety or sureties satisfactory to the court for the payment to the employees affected by the order, in the event

such order is affirmed, of the amount by which the compensation such employees are entitled to receive under the order exceeds the compensation they actually receive while such stay is in effect.

§ 211. Collection of data

(a) Investigations and inspections
The Administrator or his designated representatives may investigate and gather data regarding the wages, hours, and other conditions and practices of employment in

any industry subject to this chapter, and may enter and inspect such places and such records (and make such transcriptions thereof), question such employees, and

investigate such facts, conditions, practices, or matters as he may deem necessary
or appropriate to determine whether any person has violated any provision of this chapter, or which may aid in the enforcement of the provisions of this chapter. Except as provided in section 212 of this title and in subsection (b) of this section, the Administrator shall utilize the bureaus and divisions of the Department of Labor for all the investigations and inspections necessary under this section. Except as provided in section 212 of this title, the Administrator shall bring all actions under section 217 of this title to restrain violations of this chapter.
(b) State and local agencies and employees
With the consent and cooperation of State agencies charged with the administration of State labor laws, the Administrator and the Secretary of Labor may, for the purpose of carrying out their respective functions and duties under this chapter, utilize the services of State and local agencies and their employees and, notwithstanding any other provision of law, may reimburse such State and local agencies and their employees for services rendered for such purposes.

(c) Records
Every employer subject to any provision of this chapter or of any order issued under this chapter shall make, keep, and preserve such records of the persons employed by him and of the wages, hours, and other conditions and practices of employment maintained by him, and shall preserve such records for such periods of time, and shall make such reports therefrom to the Administrator as he shall prescribe by

regulation or order as necessary or appropriate for the enforcement of the provisions of this chapter or the regulations or orders thereunder. The employer of an employee

who performs substitute work described in section 207(p)(3) of this title may not be
required under this subsection to keep a record of the hours of the substitute work.

(d) Homework regulations
The Administrator is authorized to make such regulations and orders regulating, restricting, or prohibiting industrial homework as are necessary or appropriate to prevent the circumvention or evasion of and to safeguard the minimum wage rate prescribed in this chapter, and all existing regulations or orders of the Administrator relating to industrial homework are continued in full force and effect.

§ 212. Child labor provisions

(a) Restrictions on shipment of goods; prosecution; conviction
No producer, manufacturer, or dealer shall ship or deliver for shipment in commerce any goods produced in an establishment situated in the United States in or about which within thirty days prior to the removal of such goods therefrom any oppressive child labor has been employed: Provided, That any such shipment or delivery for shipment of such goods by a purchaser who acquired them in good faith in reliance on written assurance from the producer, manufacturer, or dealer that the goods

were produced in compliance with the requirements of this section, and who acquired such goods for value without notice of any such violation, shall not be deemed prohibited by this subsection: And provided further, That a prosecution and

conviction of a defendant for the shipment or delivery for shipment of any goods
under the conditions herein prohibited shall be a bar to any further prosecution against the same defendant for shipments or deliveries for shipment of any such goods before the beginning of said prosecution.

(b) Investigations and inspections
The Secretary of Labor or any of his authorized representatives, shall make all investigations and inspections under section 211(a) of this title with respect to the employment of minors, and, subject to the direction and control of the Attorney General, shall bring all actions under section 217 of this title to enjoin any act or practice which is unlawful by reason of the existence of oppressive child labor, and shall administer all other provisions of this chapter relating to oppressive child labor.

(c) Oppressive child labor
No employer shall employ any oppressive child labor in commerce or in the production of goods for commerce or in any enterprise engaged in commerce or in the production of goods for commerce.

(d) Proof of age
In order to carry out the objectives of this section, the Secretary may by regulation require employers to obtain from any employee proof of age.

§ 213. Exemptions

(a) Minimum wage and maximum hour requirements
The provisions of sections 206 (except subsection (d) in the case of paragraph (1) of this subsection) and 207 of this title shall not apply with respect to—

(1) any employee employed in a bona fide executive, administrative, or professional capacity (including any employee employed in the capacity of academic administrative personnel or teacher in elementary or secondary schools), or in the capacity of outside salesman (as such terms are defined and delimited from time to time by regulations of the Secretary, subject to the provisions of subchapter II of chapter 5 of Title 5, except that an employee of a retail or service establishment shall not be excluded from the definition of employee employed in a bona fide executive or administrative

capacity because of the number of hours in his workweek which he devotes to

activities not directly or closely related to the performance of executive or administrative activities, if less than 40 per centum of his hours worked in the workweek are devoted to such activities); or

(2) Repealed. Pub.L. 101-157, § 3(c)(1), Nov. 17, 1989, 103 Stat. 939

(3) any employee employed by an establishment which is an amusement or recreational establishment, organized camp, or religious or non-profit educational conference center, if

(A) it does not operate for more than seven months in any calendar year, or

(B) during the preceding calendar year, its average receipts for any six months of such year were not more than 33 1/3 per centum of its average receipts for the other six months of such year, except that the exemption from sections 206 and 207 of this title provided by this paragraph does not apply with respect to any employee of a private entity engaged in providing services or facilities (other than, in the

case of the exemption from section 206 of this title, a private entity engaged in providing services and facilities directly related to skiing) in
a national park or a national forest, or on land in the National Wildlife
Refuge System, under a contract with the Secretary of the Interior or the Secretary of Agriculture; or

(4) Repealed. Pub.L. 101-157, § 3(c)(1), Nov. 17, 1989, 103 Stat. 939

(5) any employee employed in the catching, taking, propagating, harvesting, cultivating, or farming of any kind of fish, shellfish, crustacea, sponges, seaweeds, or other aquatic forms of animal and vegetable life, or in the first processing, canning or packing such marine products at sea as an incident to, or in conjunction with, such fishing operations, including the going to and returning from work and loading and unloading when performed by any such employee; or

(6) any employee employed in agriculture

(A) if such employee is employed by an employer who did not, during any calendar quarter during the preceding calendar year, use more than five hundred man-days of agricultural labor,

(B) if such employee is the parent, spouse, child, or other member of his employer’s immediate family,

(C) if such employee

(i) is employed as a hand harvest laborer and is paid on a piece rate basis in an operation which has been, and is customarily and generally recognized as having been, paid on a piece rate basis in the region of employment,

(ii) commutes daily from his permanent residence to the farm on which he is so employed, and

(iii) has been employed in agriculture less than thirteen weeks during the preceding calendar year,

(D) if such employee (other than an employee described in clause (C)

of this subsection)
(i) is sixteen years of age or under and is employed as a hand harvest laborer, is paid on a piece rate basis in an operation which has been, and is customarily and generally recognized as having been, paid on a piece rate basis in the region of employment,

(ii) is employed on the same farm as his parent or person standing in the place of his parent, and

(iii) is paid at the same piece rate as employees over age sixteen are paid on the same farm, or

(E) if such employee is principally engaged in the range production of livestock; or
(7) any employee to the extent that such employee is exempted by regulations, order, or certificate of the Secretary issued under section 214 of this title; or

(8) any employee employed in connection with the publication of any weekly, semiweekly, or daily newspaper with a circulation of less than four thousand the major part of which circulation is within the county where published or counties contiguous thereto; or

(9) Repealed. Pub.L. 93-259, § 23(a)(1), Apr. 8, 1974, 88 Stat. 69

(10) any switchboard operator employed by an independently owned public telephone company which has not more than seven hundred and fifty stations; or

(11) Repealed Pub.L. 93-259, §10(a), Apr. 8, 1974, 88 Stat. 63

(12) any employee employed as a seaman on a vessel other than an

American vessel; or
(13), (14) Repealed Pub.L. 93-259, §§ 9(b)(1), 23(b)(1), Apr. 8, 1974, 88

Stat. 63, 69

(15) any employee employed on a casual basis in domestic service employment to provide babysitting services or any employee employed in domestic service employment to provide companionship services for individuals who (because of age or infirmity) are unable to care for themselves (as such terms are defined and delimited by regulations of the Secretary); or

(16) a criminal investigator who is paid availability pay under section 5545a of Title 5; or

(17) any employee who is a computer systems analyst, computer programmer, software engineer, or other similarly skilled worker, whose primary duty is—

(A) the application of systems analysis techniques and procedures, including consulting with users, to determine hardware, software, or system functional specifications;

(B) the design, development, documentation, analysis, creation, testing, or modification of computer systems or programs, including prototypes, based on and related to user or system design specifications;

(C) the design, documentation, testing, creation, or modification of computer programs related to machine operating systems; or
(D) a combination of duties described in subparagraphs (A), (B), and

(C) the performance of which requires the same level of skills, and

who, in the case of an employee who is compensated on an hourly basis, is compensated at a rate of not less than $27.63 an hour.

(b) Maximum hour requirements
The provisions of section 207 of this title shall not apply with respect to—

(1) any employee with respect to whom the Secretary of Transportation has power to establish qualifications and maximum hours of service pursuant to the provisions of section 31502 of Title 49; or

(2) any employee of an employer engaged in the operation of a rail carrier subject to part A of subtitle IV of Title 49; or

(3) any employee of a carrier by air subject to the provisions of title II of the

Railway Labor Act [45 U.S.C.A. § 181 et seq.]; or
(4) Repealed. Pub.L. 93-259, § 11(c), Apr. 8, 1974, 88 Stat. 64

(5) any individual employed as an outside buyer of poultry, eggs, cream, or milk, in their raw or natural state; or

(6) any employee employed as a seaman; or

(7) Repealed. Pub.L. 93-259, § 21(b)(3), Apr. 8, 1974, 88 Stat. 68

(8) Repealed. Pub.L. 95-151, § 14(b), Nov. 1, 1977, 91 Stat. 1252

(9) any employee employed as an announcer, news editor, or chief engineer by a radio or television station the major studio of which is located

(A) in a city or town of one hundred thousand population or less, according to the latest available decennial census figures as compiled by the Bureau of the Census, except where such city or town is part of a standard metropolitan statistical area, as defined and designated by the Office of Management and Budget, which has a total population in excess of one hundred thousand, or

(B) in a city or town of twenty-five thousand population or less, which is part of such an area but is at least 40 airline miles from the principal city in such area; or

(10)
(A) any salesman, partsman, or mechanic primarily engaged in selling or servicing automobiles, trucks, or farm implements, if he is
employed by a nonmanufacturing establishment primarily engaged in the business of selling such vehicles or implements to ultimate

purchasers; or
(B) any salesman primarily engaged in selling trailers, boats, or aircraft, if he is employed by a nonmanufacturing establishment primarily engaged in the business of selling trailers, boats, or aircraft to ultimate purchasers; or

(11) any employee employed as a driver or driver’s helper making local deliveries, who is compensated for such employment on the basis of trip rates, or other delivery payment plan, if the Secretary shall find that such plan has the general purpose and effect of reducing hours worked by such employees to, or below, the maximum workweek applicable to them under section 207(a) of this title; or

(12) any employee employed in agriculture or in connection with the operation or maintenance of ditches, canals, reservoirs, or waterways, not owned or operated for profit, or operated on a sharecrop basis, and which are used exclusively for supply and storing of water, at least 90 percent of which was ultimately delivered for agricultural purposes during the preceding calendar year; or

(13) any employee with respect to his employment in agriculture by a farmer, notwithstanding other employment of such employee in connection with livestock auction operations in which such farmer is engaged as an adjunct to the raising of livestock, either on his own account or in conjunction with other farmers, if such employee

(A) is primarily employed during his workweek in agriculture by such farmer, and

(B) is paid for his employment in connection with such livestock auction operations at a wage rate not less than that prescribed by section 206(a)(1) of this title; or
(14) any employee employed within the area of production (as defined by the Secretary) by an establishment commonly recognized as a country elevator, including such an establishment which sells products and services used in the operation of a farm, if no more than five employees are employed in the establishment in such operations; or
(15) any employee engaged in the processing of maple sap into sugar (other than refined sugar) or syrup; or

(16) any employee engaged

(A) in the transportation and preparation for transportation of fruits or vegetables, whether or not performed by the farmer, from the farm to a place of first processing or first marketing within the same State, or
(B) in transportation, whether or not performed by the farmer, between the farm and any point within the same State of persons employed or to be employed in the harvesting of fruits or vegetables; or

(17) any driver employed by an employer engaged in the business of operating taxicabs; or

(18), (19) Repealed. Pub.L. 93-259, §§ 15(c), 16(b), Apr. 8, 1974, 88 Stat.

65
(20) any employee of a public agency who in any workweek is employed in fire protection activities or any employee of a public agency who in any workweek is employed in law enforcement activities (including security personnel in correctional institutions), if the public agency employs during the workweek less than 5 employees in fire protection or law enforcement activities, as the case may be; or

(21) any employee who is employed in domestic service in a household and who resides in such household; or

(22) Repealed. Pub.L. 95-151, § 5, Nov. 1, 1977, 91 Stat. 1249

(23) Repealed. Pub.L. 93-259, § 10(b)(3), Apr. 8, 1974, 88 Stat. 64

(24) any employee who is employed with his spouse by a nonprofit educational institution to serve as the parents of children—

(A) who are orphans or one of whose natural parents is deceased, or

(B) who are enrolled in such institution and reside in residential facilities of the institution,

while such children are in residence at such institution, if such employee and his spouse reside in such facilities, receive, without cost, board and lodging from such institution, and are together compensated, on a cash basis, at an annual rate of not less than $10,000; or

(25), (26) Repealed. Pub.L. 95-151, §§ 6(a), 7(a), Nov. 1, 1977, 91 Stat.

1249, 1250

(27) any employee employed by an establishment which is a motion picture theater; or

(28) any employee employed in planting or tending trees, cruising, surveying, or felling timber, or in preparing or transporting logs or other forestry products to the mill, processing plant, railroad, or other

transportation terminal, if the number of employees employed by his employer in such forestry or lumbering operations does not exceed eight;

(29) any employee of an amusement or recreational establishment located in a national park or national forest or on land in the National Wildlife Refuge System if such employee

(A) is an employee of a private entity engaged in providing services or facilities in a national park or national forest, or on land in the National Wildlife Refuge System, under a contract with the Secretary of the Interior or the Secretary of Agriculture, and

(B) receives compensation for employment in excess of fifty-six hours in any workweek at a rate not less than one and one-half times the regular rate at which he is employed; or

(30) a criminal investigator who is paid availability pay under section 5545a of Title 5.

(c) Child labor requirements
(1) Except as provided in paragraph (2) or (4), the provisions of section 212 of this title relating to child labor shall not apply to any employee employed in agriculture outside of school hours for the school district where such

employee is living while he is so employed, if such employee—
(A) is less than twelve years of age and

(i) is employed by his parent, or by a person standing in the place of his parent, on a farm owned or operated by such parent or person, or

(ii) is employed, with the consent of his parent or person standing in the place of his parent, on a farm, none of the employees of which are (because of subsection (a)(6)(A) of this section) required to be paid at the wage rate prescribed by section 206(a)(5) of this title,
(B) is twelve years or thirteen years of age and

(i) such employment is with the consent of his parent or person standing in the place of his parent, or

(ii) his parent or such person is employed on the same farm as such employee, or

(C) is fourteen years of age or older.

(2) The provisions of section 212 of this title relating to child labor shall apply to an employee below the age of sixteen employed in agriculture in an occupation that the Secretary of Labor finds and declares to be particularly hazardous for the employment of children below the age of sixteen, except where such employee is employed by his parent or by a person standing in

the place of his parent on a farm owned or operated by such parent or person.

(3) The provisions of section 212 of this title relating to child labor shall not apply to any child employed as an actor or performer in motion pictures or theatrical productions, or in radio or television productions.

(4)
(A) An employer or group of employers may apply to the Secretary for a waiver of the application of section 212 of this title to the employment for not more than eight weeks in any calendar year of individuals who are less than twelve years of age, but not less than ten years of age, as hand harvest laborers in an agricultural operation which has been, and is customarily and generally recognized as being, paid on a piece rate basis in the region in which such individuals would be employed. The Secretary may not grant such a waiver unless he finds, based on objective data submitted by the applicant, that—

(i) the crop to be harvested is one with a particularly short harvesting season and the application of section 212 of this title would cause severe economic disruption in the industry of the employer or group of employers applying for the waiver;

(ii) the employment of the individuals to whom the waiver would apply would not be deleterious to their health or well- being;

(iii) the level and type of pesticides and other chemicals used would not have an adverse effect on the health or well-being of the individuals to whom the waiver would apply;
(iv) individuals age twelve and above are not available for such employment; and

(v) the industry of such employer or group of employers has traditionally and substantially employed individuals under twelve years of age without displacing substantial job opportunities for individuals over sixteen years of age.

(B) Any waiver granted by the Secretary under subparagraph (A) shall require that—

(i) the individuals employed under such waiver be employed outside of school hours for the school district where they are living while so employed;

(ii) such individuals while so employed commute daily from their permanent residence to the farm on which they are so employed; and

(iii) such individuals be employed under such waiver

(I) for not more than eight weeks between June 1 and

October 15 of any calendar year, and

(II) in accordance with such other terms and conditions as the Secretary shall prescribe for such individuals’ protection.

(5)
(A) In the administration and enforcement of the child labor provisions of this chapter, employees who are 16 and 17 years of age shall be permitted to load materials into, but not operate or unload materials from, scrap paper balers and paper box compactors—

(i) that are safe for 16- and 17-year-old employees loading the scrap paper balers or paper box compactors; and

(ii) that cannot be operated while being loaded.

(B) For purposes of subparagraph (A), scrap paper balers and paper box compactors shall be considered safe for 16- or 17-year-old employees to load only if—

(i)
(I) the scrap paper balers and paper box compactors meet the American National Standards Institute’s Standard ANSI Z245.5–1990 for scrap paper balers and Standard ANSI Z245.2–1992 for paper box compactors; or

(II) the scrap paper balers and paper box compactors meet an applicable standard that is adopted by the American National Standards Institute after August 6,

1996, and that is certified by the Secretary to be at least as protective of the safety of minors as the standard described in subclause (I);

(ii) the scrap paper balers and paper box compactors include an on-off switch incorporating a key-lock or other system and the control of the system is maintained in the custody of employees who are 18 years of age or older;

(iii) the on-off switch of the scrap paper balers and paper box compactors is maintained in an off position when the scrap paper balers and paper box compactors are not in operation; and

(iv) the employer of 16- and 17-year-old employees provides notice, and posts a notice, on the scrap paper balers and paper box compactors stating that—

(I) the scrap paper balers and paper box compactors meet the applicable standard described in clause (i);

(II) 16- and 17-year-old employees may only load the scrap paper balers and paper box compactors; and

(III) any employee under the age of 18 may not operate or unload the scrap paper balers and paper box compactors.

The Secretary shall publish in the Federal Register a standard that is adopted by the American National Standards Institute for scrap paper balers or paper box compactors and certified by the Secretary to be protective of the safety of minors under clause (i)(II).

(C)
(i) Employers shall prepare and submit to the Secretary reports—

(I) on any injury to an employee under the age of 18 that requires medical treatment (other than first aid) resulting from the employee's contact with a scrap paper baler or paper box compactor during the loading, operation, or unloading of the baler or compactor; and

(II) on any fatality of an employee under the age of 18 resulting from the employee's contact with a scrap paper baler or paper box compactor during the loading, operation, or unloading of the baler or compactor.

(ii) The reports described in clause (i) shall be used by the Secretary to determine whether or not the implementation of subparagraph (A) has had any effect on the safety of children.

(iii) The reports described in clause (i) shall provide—

(I) the name, telephone number, and address of the employer and the address of the place of employment where the incident occurred;

(II) the name, telephone number, and address of the employee who suffered an injury or death as a result of the incident;

(III) the date of the incident;

(IV) a description of the injury and a narrative describing how the incident occurred; and

(V) the name of the manufacturer and the model

number of the scrap paper baler or paper box compactor involved in the incident.

(iv) The reports described in clause (i) shall be submitted to the Secretary promptly, but not later than 10 days after the

date on which an incident relating to an injury or death occurred.

(v) The Secretary may not rely solely on the reports described in clause (i) as the basis for making a determination that any of the employers described in clause (i) has violated a provision of section 212 of this title relating to oppressive child labor or a regulation or order issued pursuant to section 212 of this title. The Secretary shall, prior to making such a determination, conduct an investigation and inspection in accordance with section 212(b) of this title.

(vi) The reporting requirements of this subparagraph shall expire 2 years after August 6, 1996.

(6) In the administration and enforcement of the child labor provisions of this chapter, employees who are under 17 years of age may not drive automobiles or trucks on public roadways. Employees who are 17 years of age may drive automobiles or trucks on public roadways only if—

(A) such driving is restricted to daylight hours;
(B) the employee holds a State license valid for the type of driving involved in the job performed and has no records of any moving violation at the time of hire;

(C) the employee has successfully completed a State approved driver education course;

(D) the automobile or truck is equipped with a seat belt for the driver and any passengers and the employee’s employer has instructed the employee that the seat belts must be used when driving the automobile or truck;
(E) the automobile or truck does not exceed 6,000 pounds of gross vehicle weight;

(F) such driving does not involve—
(i) the towing of vehicles;

(ii) route deliveries or route sales;

(iii) the transportation for hire of property, goods, or passengers;

(iv) urgent, time-sensitive deliveries;

(v) more than two trips away from the primary place of employment in any single day for the purpose of delivering goods of the employee’s employer to a customer (other than urgent, time-sensitive deliveries);

(vi) more than two trips away from the primary place of employment in any single day for the purpose of transporting passengers (other than employees of the employer);

(vii) transporting more than three passengers (including employees of the employer); or

(viii) driving beyond a 30 mile radius from the employee’s place of employment; and

(G) such driving is only occasional and incidental to the employee’s employment.

For purposes of subparagraph (G), the term “occasional and incidental” is no more than one-third of an employee’s worktime in any workday and no more than 20 percent of an employee’s worktime in any workweek.

(7)
(A)
(i) Subject to subparagraph (B), in the administration and enforcement of the child labor provisions of this chapter, it shall not be considered oppressive child labor for a new entrant into the workforce to be employed inside or outside places of business where machinery is used to process wood products.

(ii) In this paragraph, the term “new entrant into the workforce” means an individual who—

(I) is under the age of 18 and at least the age of 14, and

(II) by statute or judicial order is exempt from compulsory school attendance beyond the eighth grade.

(B) The employment of a new entrant into the workforce under subparagraph (A) shall be permitted—

(i) if the entrant is supervised by an adult relative of the entrant or is supervised by an adult member of the same religious sect or division as the entrant;

(ii) if the entrant does not operate or assist in the operation of power-driven woodworking machines;

(iii) if the entrant is protected from wood particles or other flying debris within the workplace by a barrier appropriate to the potential hazard of such wood particles or flying debris or by maintaining a sufficient distance from machinery in operation; and

(iv) if the entrant is required to use personal protective equipment to prevent exposure to excessive levels of noise and saw dust.

(d) Delivery of newspapers and wreathmaking
The provisions of sections 206, 207 and 212 of this title shall not apply with respect to any employee engaged in the delivery of newspapers to the consumer or to any homeworker engaged in the making of wreaths composed principally of natural holly, pine, cedar, or other evergreens (including the harvesting of the evergreens or other forest products used in making such wreaths).

(e) Maximum hour requirements and minimum wage employees
The provisions of section 207 of this title shall not apply with respect to employees for whom the Secretary of Labor is authorized to establish minimum wage rates as provided in section 206(a)(3) of this title, except with respect to employees for whom such rates are in effect; and with respect to such employees the Secretary may make rules and regulations providing reasonable limitations and allowing reasonable variations, tolerances, and exemptions to and from any or all of the provisions of section 207 of this title if he shall find, after a public hearing on the

matter, and taking into account the factors set forth in section 206(a)(3) of this title, that economic conditions warrant such action.

(f) Employment in foreign countries and certain United States territories
The provisions of sections 206, 207, 211, and 212 of this title shall not apply with respect to any employee whose services during the workweek are performed in a workplace within a foreign country or within territory under the jurisdiction of the United States other than the following: a State of the United States; the District of Columbia; Puerto Rico; the Virgin Islands; outer Continental Shelf lands defined in the Outer Continental Shelf Lands Act (ch. 345, 67 Stat. 462) [43 U.S.C.A. 1331 et seq.]; American Samoa; Guam; Wake Island; Eniwetok Atoll; Kwajalein Atoll; and Johnston Island.

(g) Certain employment in retail or service establishments, agriculture
The exemption from section 206 of this title provided by paragraph (6) of subsection (a) of this section shall not apply with respect to any employee employed by an establishment

(1) which controls, is controlled by, or is under common control with, another establishment the activities of which are not related for a common business purpose to, but materially support the activities of the establishment employing such employee; and

(2) whose annual gross volume of sales made or business done, when combined with the annual gross volume of sales made or business done by each establishment which controls, is controlled by, or is under common control with, the establishment employing such employee, exceeds

$10,000,000 (exclusive of excise taxes at the retail level which are separately stated).

(h) Maximum hour requirement: fourteen workweek limitation
The provisions of section 207 of this title shall not apply for a period or periods of not more than fourteen workweeks in the aggregate in any calendar year to any employee who—

(1) is employed by such employer—

(A) exclusively to provide services necessary and incidental to the ginning of cotton in an establishment primarily engaged in the ginning of cotton;

(B) exclusively to provide services necessary and incidental to the receiving, handling, and storing of raw cotton and the compressing of raw cotton when performed at a cotton warehouse or compress- warehouse facility, other than one operated in conjunction with a cotton mill, primarily engaged in storing and compressing;

(C) exclusively to provide services necessary and incidental to the receiving, handling, storing, and processing of cottonseed in an establishment primarily engaged in the receiving, handling, storing, and processing of cottonseed; or

(D) exclusively to provide services necessary and incidental to the processing of sugar cane or sugar beets in an establishment primarily engaged in the processing of sugar cane or sugar beets; and

(2) receives for—

(A) such employment by such employer which is in excess of ten hours in any workday, and

(B) such employment by such employer which is in excess of forty- eight hours in any workweek,

compensation at a rate not less than one and one-half times the regular rate at which he is employed.

Any employer who receives an exemption under this subsection shall not be eligible for any other exemption under this section or section 207 of this title.

(i) Cotton ginning
The provisions of section 207 of this title shall not apply for a period or periods of not more than fourteen workweeks in the aggregate in any period of fifty-two

consecutive weeks to any employee who—
(1) is engaged in the ginning of cotton for market in any place of employment located in a county where cotton is grown in commercial quantities; and

(2) receives for any such employment during such workweeks—

(A) in excess of ten hours in any workday, and

(B) in excess of forty-eight hours in any workweek,

compensation at a rate not less than one and one-half times the regular rate at which he is employed. No week included in any fifty-two week period for purposes of the preceding sentence may be included for such purposes in any other fifty-two week period.

(j) Processing of sugar beets, sugar beet molasses, or sugar cane
The provisions of section 207 of this title shall not apply for a period or periods of not more than fourteen workweeks in the aggregate in any period of fifty-two

consecutive weeks to any employee who—
(1) is engaged in the processing of sugar beets, sugar beet molasses, or sugar cane into sugar (other than refined sugar) or syrup; and

(2) receives for any such employment during such workweeks—

(A) in excess of ten hours in any workday, and

(B) in excess of forty-eight hours in any workweek,

compensation at a rate not less than one and one-half times the regular rate at which he is employed. No week included in any fifty-two week period for purposes of the preceding sentence may be included for such purposes in any other fifty-two week period.

§ 214. Employment under special certificates

(a) Learners, apprentices, messengers
The Secretary, to the extent necessary in order to prevent curtailment of opportunities for employment, shall by regulations or by orders provide for the employment of learners, of apprentices, and of messengers employed primarily in delivering letters and messages, under special certificates issued pursuant to regulations of the Secretary, at such wages lower than the minimum wage applicable under section 206 of this title and subject to such limitations as to time, number, proportion, and length of service as the Secretary shall prescribe.

(b) Students
(1)
(A) The Secretary, to the extent necessary in order to prevent curtailment of opportunities for employment, shall by special certificate issued under a regulation or order provide, in accordance with subparagraph (B), for the employment, at a wage rate not less than 85 per centum of the otherwise applicable wage rate in effect under section
206 of this title or not less than $1.60 an hour, whichever is the higher, of full-time students (regardless of age but in compliance with applicable child labor laws) in retail or service establishments.

(B) Except as provided in paragraph (4)(B), during any month in which full-time students are to be employed in any retail or service establishment under certificates issued under this subsection the

proportion of student hours of employment to the total hours of employment of all employees in such establishment may not exceed—

(i) in the case of a retail or service establishment whose employees (other than employees engaged in commerce or in the production of goods for commerce) were covered by this chapter before the effective date of the Fair Labor Standards Amendments of 1974—

(I) the proportion of student hours of employment to the total hours of employment of all employees in such establishment for the corresponding month of the immediately preceding twelve-month period,

(II) the maximum proportion for any corresponding month of student hours of employment to the total hours of employment of all employees in such establishment applicable to the issuance of certificates under this section at any time before the effective date

of the Fair Labor Standards Amendments of 1974 for the employment of students by such employer, or

(III) a proportion equal to one-tenth of the total hours of employment of all employees in such establishment, whichever is greater;

(ii) in the case of retail or service establishment whose employees (other than employees engaged in commerce or in the production of goods for commerce) are covered for the first time on or after the effective date of the Fair Labor Standards Amendments of 1974—

(I) the proportion of hours of employment of students in such establishment to the total hours of employment of all employees in such establishment for the corresponding month of the twelve-month period immediately prior to the effective date of such Amendments,

(II) the proportion of student hours of employment to the total hours of employment of all employees in such establishment for the corresponding month of the immediately preceding twelve-month period, or

(III) a proportion equal to one-tenth of the total hours of employment of all employees in such establishment,

whichever is greater; or

(iii) in the case of a retail or service establishment for which records of student hours worked are not available, the proportion of student hours of employment to the total hours of

employment of all employees based on the practice during the immediately preceding twelve-month period in

(I) similar establishments of the same employer in the same general metropolitan area in which such establishment is located,
(II) similar establishments of the same or nearby communities if such establishment is not in a metropolitan area, or

(III) other establishments of the same general character operating in the community or the nearest comparable community.

For purpose of clauses (i), (ii), and (iii) of this subparagraph, the term “student hours of employment” means hours during which students are employed in a retail or service establishment under certificates issued under this subsection.

(2) The Secretary, to the extent necessary in order to prevent curtailment of opportunities for employment, shall by special certificate issued under a regulation or order provide for the employment, at a wage rate not less than

85 per centum of the wage rate in effect under section 206(a)(5) of this title or not less than $1.30 an hour, whichever is the higher, of full-time students (regardless of age but in compliance with applicable child labor laws) in any occupation in agriculture.

(3) The Secretary, to the extent necessary in order to prevent curtailment of opportunities for employment, shall by special certificate issued under a regulation or order provide for the employment by an institution of higher education, at a wage rate not less than 85 per centum of the otherwise applicable wage rate in effect under section 206 of this title or not less than
$1.60 an hour, whichever is the higher, of full-time students (regardless of age but in compliance with applicable child labor laws) who are enrolled in
such institution. The Secretary shall by regulation prescribe standards and
requirements to insure that this paragraph will not create a substantial probability of reducing the full-time employment opportunities of persons other than those to whom the minimum wage rate authorized by this paragraph is applicable.

(4)
(A) A special certificate issued under paragraph (1), (2), or (3) shall provide that the student or students for whom it is issued shall, except during vacation periods, be employed on a part-time basis and not in excess of twenty hours in any workweek.

(B) If the issuance of a special certificate under paragraph (1) or (2) for an employer will cause the number of students employed by such employer under special certificates issued under this subsection to exceed six, the Secretary may not issue such a special certificate for the employment of a student by such employer unless the Secretary finds employment of such student will not create a substantial

probability of reducing the full-time employment opportunities of persons other than those employed under special certificates issued under this subsection. If the issuance of a special certificate under paragraph (1) or (2) for an employer will not cause the number of students employed by such employer under special certificates issued under this subsection to exceed six—

(i) the Secretary may issue a special certificate under paragraph (1) or (2) for the employment of a student by such employer if such employer certifies to the Secretary that the employment of such student will not reduce the full-time employment opportunities of persons other than those employed under special certificates issued under this subsection, and

(ii) in the case of an employer which is a retail or service establishment, subparagraph (B) of paragraph (1) shall not apply with respect to the issuance of special certificates for such employer under such paragraph.

The requirement of this subparagraph shall not apply in the case of the issuance of special certificates under paragraph (3) for the

employment of full-time students by institutions of higher education;
except that if the Secretary determines that an institution of higher education is employing students under certificates issued under paragraph (3) but in violation of the requirements of that paragraph or

of regulations issued thereunder, the requirements of this
subparagraph shall apply with respect to the issuance of special certificates under paragraph (3) for the employment of students by such institution.

(C) No special certificate may be issued under this subsection unless the employer for whom the certificate is to be issued provides evidence satisfactory to the Secretary of the student status of the employees to be employed under such special certificate.
(D) To minimize paperwork for, and to encourage, small businesses to employ students under special certificates issued under paragraphs (1) and (2), the Secretary shall, by regulation or order, prescribe a simplified application form to be used by employers in applying for

such a certificate for the employment of not more than six full-time students. Such an application shall require only—

(i) a listing of the name, address, and business of the applicant employer,

(ii) a listing of the date the applicant began business, and

(iii) the certification that the employment of such full-time students will not reduce the full-time employment opportunities of persons other than persons employed under special certificates.

(c) Handicapped workers
(1) The Secretary, to the extent necessary to prevent curtailment of opportunities for employment, shall by regulation or order provide for the employment, under special certificates, of individuals (including individuals employed in agriculture) whose earning or productive capacity is impaired by age, physical or mental deficiency, or injury, at wages which are—

(A) lower than the minimum wage applicable under section 206 of this title,

(B) commensurate with those paid to nonhandicapped workers, employed in the vicinity in which the individuals under the certificates are employed, for essentially the same type, quality, and quantity of work, and

(C) related to the individual’s productivity.

(2) The Secretary shall not issue a certificate under paragraph (1) unless the employer provides written assurances to the Secretary that—

(A) in the case of individuals paid on an hourly rate basis, wages paid in accordance with paragraph (1) will be reviewed by the employer at periodic intervals at least once every six months, and

(B) wages paid in accordance with paragraph (1) will be adjusted by the employer at periodic intervals, at least once each year, to reflect changes in the prevailing wage paid to experienced nonhandicapped individuals employed in the locality for essentially the same type of work.

(3) Notwithstanding paragraph (1), no employer shall be permitted to reduce the hourly wage rate prescribed by certificate under this subsection in effect on June 1, 1986, of any handicapped individual for a period of two years from such date without prior authorization of the Secretary.

(4) Nothing in this subsection shall be construed to prohibit an employer from maintaining or establishing work activities centers to provide therapeutic activities for handicapped clients.

(5)
(A) Notwithstanding any other provision of this subsection, any employee receiving a special minimum wage at a rate specified pursuant to this subsection or the parent or guardian of such an employee may petition the Secretary to obtain a review of such special minimum wage rate. An employee or the employee’s parent or guardian may file such a petition for and in behalf of the employee or

in behalf of the employee and other employees similarly situated. No employee may be a party to any such action unless the employee or the employee’s parent or guardian gives consent in writing to become such a party and such consent is filed with the Secretary.

(B) Upon receipt of a petition filed in accordance with subparagraph (A), the Secretary within ten days shall assign the petition to an administrative law judge appointed pursuant to section 3105 of Title 5. The administrative law judge shall conduct a hearing on the record in
accordance with section 554 of title 5 with respect to such petition within thirty days after assignment.

(C) In any such proceeding, the employer shall have the burden of demonstrating that the special minimum wage rate is justified as necessary in order to prevent curtailment of opportunities for employment.

(D) In determining whether any special minimum wage rate is justified pursuant to subparagraph (C), the administrative law judge shall consider—

(i) the productivity of the employee or employees identified in the petition and the conditions under which such productivity was measured; and

(ii) the productivity of other employees performing work of essentially the same type and quality for other employers in the same vicinity.

(E) The administrative law judge shall issue a decision within thirty days after the hearing provided for in subparagraph (B). Such action shall be deemed to be a final agency action unless within thirty days the Secretary grants a request to review the decision of the administrative law judge. Either the petitioner or the employer may request review by the Secretary within fifteen days of the date of issuance of the decision by the administrative law judge.

(F) The Secretary, within thirty days after receiving a request for review, shall review the record and either adopt the decision of the administrative law judge or issue exceptions. The decision of the administrative law judge, together with any exceptions, shall be deemed to be a final agency action.

(G) A final agency action shall be subject to judicial review pursuant to chapter 7 of Title 5. An action seeking such review shall be brought within thirty days of a final agency action described in subparagraph (F).

(d) Employment by schools
The Secretary may by regulation or order provide that sections 206 and 207 of this title shall not apply with respect to the employment by any elementary or secondary school of its students if such employment constitutes, as determined under regulations prescribed by the Secretary, an integral part of the regular education program provided by such school and such employment is in accordance with applicable child labor laws.

§ 215. Prohibited acts; prima facie evidence

(a) After the expiration of one hundred and twenty days from June 25, 1938, it shall be unlawful for any person—

(1) to transport, offer for transportation, ship, deliver, or sell in commerce, or to ship, deliver, or sell with knowledge that shipment or delivery or sale
thereof in commerce is intended, any goods in the production of which any employee was employed in violation of section 206 or section 207 of this title, or in violation of any regulation or order of the Secretary issued under section

214 of this title; except that no provision of this chapter shall impose any liability upon any common carrier for the transportation in commerce in the regular course of its business of any goods not produced by such common carrier, and no provision of this chapter shall excuse any common carrier from its obligation to accept any goods for transportation; and except that any such transportation, offer, shipment, delivery, or sale of such goods by a purchaser who acquired them in good faith in reliance on written assurance from the producer that the goods were produced in compliance with the requirements of this chapter, and who acquired such goods for value without notice of any such violation, shall not be deemed unlawful;

(2) to violate any of the provisions of section 206 or section 207 of this title, or any of the provisions of any regulation or order of the Secretary issued under section 214 of this title;

(3) to discharge or in any other manner discriminate against any employee because such employee has filed any complaint or instituted or caused to be instituted any proceeding under or related to this chapter, or has testified or is about to testify in any such proceeding, or has served or is about to serve on an industry committee;

(4) to violate any of the provisions of section 212 of this title;

(5) to violate any of the provisions of section 211(c) of this title, or any regulation or order made or continued in effect under the provisions of section

211(d) of this title, or to make any statement, report, or record filed or kept pursuant to the provisions of such section or of any regulation or order

thereunder, knowing such statement, report, or record to be false in a
material respect.

(b) For the purposes of subsection (a)(1) of this section proof that any employee
was employed in any place of employment where goods shipped or sold in commerce were produced, within ninety days prior to the removal of the goods from such place of employment, shall be prima facie evidence that such employee was engaged in

the production of such goods.
§ 216. Penalties

(a) Fines and imprisonment
Any person who willfully violates any of the provisions of section 215 of this title shall upon conviction thereof be subject to a fine of not more than $10,000, or to imprisonment for not more than six months, or both. No person shall be imprisoned under this subsection except for an offense committed after the conviction of such person for a prior offense under this subsection.

(b) Damages; right of action; attorney’s fees and costs; termination of right of action
Any employer who violates the provisions of section 206 or section 207 of this title shall be liable to the employee or employees affected in the amount of their unpaid

minimum wages, or their unpaid overtime compensation, as the case may be, and in an additional equal amount as liquidated damages. Any employer who violates the provisions of section 215(a)(3) of this title shall be liable for such legal or equitable relief as may be appropriate to effectuate the purposes of section 215(a)(3) of this title, including without limitation employment, reinstatement, promotion, and the payment of wages lost and an additional equal amount as liquidated damages. An action to recover the liability prescribed in either of the preceding sentences may be maintained against any employer (including a public agency) in any Federal or State court of competent jurisdiction by any one or more employees for and in behalf of himself or themselves and other employees similarly situated. No employee shall be

a party plaintiff to any such action unless he gives his consent in writing to become such a party and such consent is filed in the court in which such action is brought. The court in such action shall, in addition to any judgment awarded to the plaintiff or plaintiffs, allow a reasonable attorney’s fee to be paid by the defendant, and costs of the action. The right provided by this subsection to bring an action by or on behalf of any employee, and the right of any employee to become a party plaintiff to any such action, shall terminate upon the filing of a complaint by the Secretary of Labor in an action under section 217 of this title in which
(1) restraint is sought of any further delay in the payment of unpaid minimum wages, or the amount of unpaid overtime compensation, as the case may be, owing to such employee under section 206 or section 207 of

this title by an employer liable therefor under the provisions of this subsection or

(2) legal or equitable relief is sought as a result of alleged violations of section 215(a)(3) of this title.
(c) Payment of wages and compensation; waiver of claims; actions by the
Secretary; limitation of actions
The Secretary is authorized to supervise the payment of the unpaid minimum wages or the unpaid overtime compensation owing to any employee or employees under section 206 or section 207 of this title, and the agreement of any employee to accept such payment shall upon payment in full constitute a waiver by such employee of

any right he may have under subsection (b) of this section to such unpaid minimum wages or unpaid overtime compensation and an additional equal amount as liquidated damages. The Secretary may bring an action in any court of competent

jurisdiction to recover the amount of unpaid minimum wages or overtime
compensation and an equal amount as liquidated damages. The right provided by subsection (b) of this section to bring an action by or on behalf of any employee to recover the liability specified in the first sentence of such subsection and of any employee to become a party plaintiff to any such action shall terminate upon the filing of a complaint by the Secretary in an action under this subsection in which a recovery is sought of unpaid minimum wages or unpaid overtime compensation under sections 206 and 207 of this title or liquidated or other damages provided by

this subsection owing to such employee by an employer liable under the provisions of subsection (b) of this section, unless such action is dismissed without prejudice on motion of the Secretary. Any sums thus recovered by the Secretary of Labor on

behalf of an employee pursuant to this subsection shall be held in a special deposit account and shall be paid, on order of the Secretary of Labor, directly to the

employee or employees affected. Any such sums not paid to an employee because of
inability to do so within a period of three years shall be covered into the Treasury of

the United States as miscellaneous receipts. In determining when an action is commenced by the Secretary of Labor under this subsection for the purposes of the statutes of limitations provided in section 255(a) of this title, it shall be considered to be commenced in the case of any individual claimant on the date when the complaint is filed if he is specifically named as a party plaintiff in the complaint, or if his name did not so appear, on the subsequent date on which his name is added as a party plaintiff in such action.

(d) Savings provisions
In any action or proceeding commenced prior to, on, or after August 8, 1956, no employer shall be subject to any liability or punishment under this chapter or the Portal-to-Portal Act of 1947 [29 U.S.C.A. 251 et seq.] on account of his failure to comply with any provision or provisions of this chapter or such Act
(1) with respect to work heretofore or hereafter performed in a workplace to which the exemption in section 213(f) of this title is applicable,
(2) with respect to work performed in Guam, the Canal Zone or Wake Island before the effective date of this amendment of subsection (d), or

(3) with respect to work performed in a possession named in section

206(a)(3) of this title at any time prior to the establishment by the Secretary, as provided therein, of a minimum wage rate applicable to such work.

(e) Civil penalties for child labor violations
(1)
(A) Any person who violates the provisions of sections 212 or 213(c)

of this title, relating to child labor, or any regulation issued pursuant to such sections, shall be subject to a civil penalty not to exceed-

(i) $11,000 for each employee who was the subject of such a violation; or

(ii) $50,000 with regard to each such violation that causes the death or serious injury of any employee under the age of 18 years, which penalty may be doubled where the violation is a repeated or willful violation.

(B) For purposes of subparagraph (A), the term “serious injury”

means—

(i) permanent loss or substantial impairment of one of the senses (sight, hearing, taste, smell, tactile sensation);

(ii) permanent loss or substantial impairment of the function of a bodily member, organ, or mental faculty, including the loss of all or part of an arm, leg, foot, hand or other body part; or

(iii) permanent paralysis or substantial impairment that causes loss of movement or mobility of an arm, leg, foot, hand or

other body part.
(2) Any person who repeatedly or willfully violates section 206 or 207, relating to wages, shall be subject to a civil penalty not to exceed $1,100 for each such violation.

(3) In determining the amount of any penalty under this subsection, the appropriateness of such penalty to the size of the business of the person charged and the gravity of the violation shall be considered. The amount of any penalty under this subsection, when finally determined, may be—
(A) deducted from any sums owing by the United States to the person charged;

(B) recovered in a civil action brought by the Secretary in any court of competent jurisdiction, in which litigation the Secretary shall be represented by the Solicitor of Labor; or

(C) ordered by the court, in an action brought for a violation of section

215(a)(4) of this title or a repeated or willful violation of section

215(a)(2) of this title, to be paid to the Secretary.

(4) Any administrative determination by the Secretary of the amount of any penalty under this subsection shall be final, unless within 15 days after receipt of notice thereof by certified mail the person charged with the violation takes exception to the determination that the violations for which the penalty is imposed occurred, in which event final determination of the penalty shall be made in an administrative proceeding after opportunity for hearing in accordance with section 554 of Title 5, United States Code, and regulations to be promulgated by the Secretary.

(5) Except for civil penalties collected for violations of section 212 of this title, sums collected as penalties pursuant to this section shall be applied toward reimbursement of the costs of determining the violations and assessing and collecting such penalties, in accordance with the provision of section 2 9a of this title. Civil penalties collected for violations of section 212 shall be deposited in the general fund of the Treasury.

§ 216a. Repealed. Oct. 26. 1949, c. 736, § 16(f), 63 Stat.

920

§ 216b. Liability for overtime work performed prior to July

20, 1949
No employer shall be subject to any liability or punishment under this chapter (in any action or proceeding commenced prior to or on or after January 24, 1950), on

account of the failure of said employer to pay an employee compensation for any period of overtime work performed prior to July 20, 1949, if the compensation paid prior to July 20, 2949, for such work was at least equal to the compensation which

would have been payable for such work had subsections (d)(6), (7), and (g) of
section 207 of this title been in effect at the time of such payment.

§ 217. Injunction proceedings

The district courts, together with the United States District Court for the District of the Canal Zone, the District Court of the Virgin Islands, and the District Court of Guam shall have jurisdiction, for cause shown, to restrain violations of section 215 of this title, including in the case of violations of section 215(a)(2) of this title the restraint of any withholding of payment of minimum wages or overtime

compensation found by the court to be due to employees under this chapter (except sums which employees are barred from recovering, at the time of the commencement of the action to restrain the violations, by virtue of the provisions of section 255 of this title).

§ 218. Relation to other laws

(a) No provision of this chapter or of any order thereunder shall excuse noncompliance with any Federal or State law or municipal ordinance establishing a minimum wage higher than the minimum wage established under this chapter or a maximum work week lower than the maximum workweek established under this chapter, and no provision of this chapter relating to the employment of child labor shall justify noncompliance with any Federal or State law or municipal ordinance establishing a higher standard than the standard established under this chapter. No provision of this chapter shall justify any employer in reducing a wage paid by him which is in excess of the applicable minimum wage under this chapter, or justify any employer in increasing hours of employment maintained by him which are shorter than the maximum hours applicable under this chapter.

(b) Notwithstanding any other provision of this chapter (other than section 213(f) of this title) or any other law—

(1) any Federal employee in the Canal Zone engaged in employment of the kind described in section 5102(c)(7) of Title 5, or

(2) any employee employed in a nonappropriated fund instrumentality under the jurisdiction of the Armed Forces,

shall have his basic compensation fixed or adjusted at a wage rate that is not less than the appropriate wage rate provided for in section 206(a)(1) of this title (except that the wage rate provided for in section 206(b) of this title shall apply to any employee who performed services during the workweek in a work place within the Canal Zone), and shall have his overtime compensation set at an hourly rate not less than the overtime rate provided for in section 207(a)(1) of this title.

§ 219. Separability

If any provision of this chapter or the application of such provision to any person or circumstance is held invalid, the remainder of this chapter and the application of

such provision to other persons or circumstances shall not be affected thereby.

APPENDICES XE "APPENDICES" 
APPENDIX A

LGBT TERMINOLOGY

1.
Domestic Partner:  A legal or personal relationship between two individuals who live together and share a common domestic life together but are neither joined by marriage or a civil union. They seek economic and non-economic benefits granted their married counterparts.
2.
Sexual Orientation:  Defined as homosexuality, heterosexuality, and bisexuality and provide that the term includes both actual and perceived sexual orientation.
3.
Gender Identity: The term “gender identity” distinct from the term “sexual orientation” refers to a person’s innate, deeply felt psychological identification as male or female, which may or may not correspond to the person’s body or designated sex at birth (meaning what sex was originally listed on the person’s birth certificate).
4.
Gender Expression:  Refers to all of the external characteristics and behaviors that are socially defined as either masculine or feminine, such as dress, grooming mannerisms, speech patterns and social interactions.  Social or cultural norms can vary widely and some characteristics that may not be accepted as masculine, feminine or neutral in one culture may not be assessed similarly in another.
5.
Transgender: A broad range of people who experience and/or express their gender from what most people expect – either in terms of expressing a gender that does not match the sex listed on their original birth certificate (1.e., designated sex at birth), or physically changing their sex.  It is an umbrella term that includes people who are transsexual, cross dressers or otherwise gender non-conforming.  Not all people who consider themselves (or who may be considered by others as) transgender will undergo a gender transition.
6.
Transsexual: A transsexual person has changed, or is in the process of changing, his or her physical and/or legal sex to conform to his or her internal sense of gender identity.  
7.
Gender Transition: The term “transitioning” refers to the process through which a person modifies his or her physical characteristics and/or manner of gender expression to be consistent with his or her gender identity.  
8.
Cross-dresser: A cross-dresser wears clothing and/or accoutrements, such as makeup and accessories, that are considered by society to correspond to the “opposite sex.”  

The U.S. Equal Employment Opportunity Commission 


APPENDIX B


Facts About Discrimination Based on Sexual Orientation, Status as a Parent, Marital Status and Political Affiliation

The U.S. Equal Employment Opportunity Commission (EEOC) does not enforce the protections that prohibit discrimination and harassment based on sexual orientation, status as a parent, marital status and political affiliation. However, other federal agencies and many states and municipalities do. The relevant federal agencies are listed below. For assistance in locating your state or local agency, contact the EEOC office nearest you.
In the federal government the Civil Service Reform Act of 1978 (CSRA), as amended, prohibits federal employees who have authority to take, direct others to take, recommend or approve any personnel action from discriminating against applicants and employees on the bases of race, color, sex, religion, national origin, age, disability, marital status or political affiliation and from discriminating against an applicant or employee on the basis of conduct which does not adversely affect the performance of the applicant or employee. The Office of Personnel Management (OPM) has interpreted the prohibition of discrimination based on "conduct" to include discrimination based on sexual orientation. See Addressing Sexual Orientation Discrimination in Federal Civilian Employment at http://www.opm.gov/er/address2/guide01.htm.

EEOC has jurisdiction of the prohibitions against employment discrimination codified in Title VII of the Civil Rights Act of 1964, the Equal Pay Act of 1963, the Age Discrimination in Employment Act of 1967, Sections 501 and 505 of the Rehabilitation Act of 1973, Titles I and V of the Americans with Disabilities Act of 1990 and the Civil Rights Act of 1991. These laws prohibit discrimination based on race, color, sex, religion, national origin, age and disability.

The Office of Special Counsel (OSC) and the Merit Systems Protection Board (MSPB) enforce the prohibitions against federal employment discrimination codified in the CSRA. The OSC will defer those bases of discrimination under EEOC's jurisdiction to the respective federal agency and its EEO process. The CSRA also prohibits employment discrimination in the federal government based on marital status, political affiliation and conduct which does not adversely affect the performance of the employee, none of which are within EEOC's jurisdiction. Moreover, the law defines ten other prohibited personnel practices in the federal government, all of which fall under the jurisdiction of the OSC and the MSPB. See Prohibited Personnel Practices at http://www.osc.gov/ppp.htm.

Executive Order 13087, amending Executive Order 11478, was signed on May 28, 1998, to provide a uniform policy for the federal government to prohibit discrimination based on sexual orientation. Executive Order 11478 section 1 reads:

It is the policy of the government of the United States to provide equal opportunity in federal employment for all persons, to prohibit discrimination in employment because of race, color, religion, sex, national origin, handicap, age, or sexual orientation and to promote the full realization of equal employment opportunity through a continuing affirmative program in each executive department and agency. This policy of equal opportunity applies to and must be an integral part of every aspect of personnel policy and practice in the employment, development, advancement, and treatment of civilian employees of the federal government, to the extent permitted by law.

Executive Order 13087 did not create any new rights, however it did set the stage for positive and constructive action by all units of the federal government to make certain that the workplace is one free from harassment and discrimination. Many of the Cabinet level agencies have also issued policy statements prohibiting discrimination based on sexual orientation. Some of the agencies have developed parallel EEO complaint procedures allowing federal employees to file EEO complaints based on sexual orientation within their agencies.

Executive Order 13152, also amending Executive Order 11478, was signed on May 2, 2000, to provide for a uniform policy for the federal government to prohibit discrimination based on an individual's status as a parent. Executive Order 11478 section 1 now reads:

It is the policy of the government of the United States to provide equal opportunity in federal employment for all persons, to prohibit discrimination in employment because of race, color, religion, sex, national origin, handicap, age, sexual orientation or status as a parent, and to promote the full realization of equal employment opportunity through a continuing affirmative program in each executive department and agency. This policy of equal opportunity applies to and must be an integral part of every aspect of personnel policy and practice in the employment, development, advancement, and treatment of civilian employees of the federal government, to the extent permitted by law.

Executive Order 13152 states that "status as a parent" refers to the status of an individual who, with respect to an individual who is under the age of 18 or who is 18 or older but is incapable of self-care because of a physical or mental disability, is:

· a biological parent; 

· an adoptive parent; 

· a foster parent; 

· a stepparent; 

· a custodian of a legal ward; 

· in loco parentis over such an individual; or 

· actively seeking legal custody or adoption of such an individual. 

The Executive Order authorized the OPM to develop guidance on the provisions of this Order.

For complaints of discrimination based on sexual orientation or status as a parent, Executive Order 13087, Executive Order 13152 and the Civil Service Reform Act provide protection. The Cabinet level agencies also have issued policy statements prohibiting discrimination based on sexual orientation. In addition, some agencies have developed parallel EEO complaint procedures allowing employees to file EEO complaints based on sexual orientation within their agencies. Employees should check with their agencies to see if processes exist to handle these complaints. In addition, employees should check their respective collective bargaining agreements and their agencies' negotiated grievance procedures to determine whether grievance procedures can be invoked to address these issues. Whether or not an agency has internal procedures to address allegations of discrimination based on sexual orientation, employees should consult the OPM's publication, Addressing Sexual Orientation Discrimination in Federal Civilian Employment, OWR-25 (June 1999). Employees also should contact the OSC at (202) 653-7188 or at http://www.osc.gov and/or the MSPB at (202) 653-6772 or http://www.mspb.gov to determine whether they have a prohibited personnel practice complaint under 5 U.S.C. 2302(b)(10).

APPENDIX C

Employment Non-Discrimination Act 


A number of states and the District of Columbia have already passed legislation prohibiting discrimination based on sexual orientation. With bipartisan support, the Employment Non-Discrimination Act (ENDA) has been introduced in Congress to broaden federal employment discrimination protections to include a ban on discrimination based on sexual orientation and gender identity. The bill would prohibit employers from making decisions about hiring, firing, promoting or compensating an employee based on sexual orientation or gender identity.

The ENDA also prohibits preferential treatment of gay, lesbian, bisexual, and transgendered employees as well as using quotas requiring an employer to hire a certain number of such employees. It states that lawsuits filed under the ENDA can't be based on statistics about the sexual orientation or gender identity of employees. In addition, no employer is required to provide domestic partner benefits under ENDA, and the armed forces and religious organizations are exempt from the bill's requirements, as are employers hiring based on veteran preference. 

Sexual Orientation Harassment


While Title VII doesn't protect employees from discrimination based on sexual orientation, it does protect them from same-sex harassment. The distinction between the two types of conduct has caused confusion; however, the case law has provided illustrations of actionable same-sex harassment claims:

· An employee can offer credible evidence that the harasser was actually motivated by sexual desire toward members of his own gender. 

· An employee can offer proof of gender-specific statements from which an inference can be drawn that the harasser is motivated by general hostility to the presence of members of the same sex in the workplace. 

· An employee can offer comparative evidence showing differences in how the harasser treated members of both sexes in the workplace. 

· An employee can establish that the harassment was based on perceived nonconformance with gender-based stereotypes.

These examples demonstrate that even though Title VII doesn't prohibit discrimination based on sexual orientation, harassment based on sexual orientation may be evidence of same-sex discrimination. It must be stressed, however, that even though discrimination based on sexual orientation doesn't violate Title VII, distinguishing between same-sex harassment and sexual orientation harassment is generally difficult. 
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What were the accomplished improvements and outcome results?
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When will this be evaluated again and by whom?
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It is expected that by the timeline(s) set forth above, the employee will improve his/her performance rating on each of the indicators on which he/she received a rating of “unsatisfactory” to a rating of “Advanced,” “Proficient,” or “Progressing.”
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� New or increased revenues, not funding, that the Board has discretionary control over.  (i.e., can transfer or spend down)





� A gross up clause is a provision in a contract which provides that all payments must be made in the full amount, free of any deductions or withholdings, and without exercising any right of set-off (that is, a statutory defense to the whole or to a portion of a plaintiff's claim.) The provision will usually indicate that if there is a mandatory withholding or deduction by operation of law (usually with respect to tax), then the paying party shall "gross up" the payment so that the receiving party receives the same net amount.
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