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Lord Justice Bean : 

1. Shortly before 10:45pm on Sunday 3rd February 2013, Hayley Pointon was leaving 14 Sunnydale Road, Hinckley, Leicestershire when she was shot dead. Aaron Power and Aaron Newman are jointly charged with her murder. Lisa Moss was the girlfriend of Power at the time of the murder. She has not been charged with any offence. Dylan Whitty, Jamie Simpson, Craig Adamson and Matthew Dicey are jointly charged with assisting offenders (namely Power and Newman) with intent to impede their apprehension or prosecution.
2. 14 Sunnydale Road was the home of a man called Nigel Barwell, who may have been the target of the shooting. The prosecution case against Power includes the allegation that he reconnoitred Barwell’s home in the early hours of Friday 1st February 2013 and that he was driven to the address by Ms Moss. The police interviewed Ms Moss on 21st and 22nd May 2013 and signed two witness statements containing the gist of what she had said in those interviews under caution. She was arrested and charged with conspiracy to commit murder on 23rd May 2013 and was interviewed under caution that day and the following day. At the end of the interviews on 24th May she was told that, subject to the approval of the senior investigating officer, she would not be charged but would be treated as a witness. She was given a draft witness statement based on the answers she had given in interview on 23rd and 24th May. She made some (relatively minor) alterations to the draft but then refused to sign the statement and maintains that refusal to this day.
3. The signed witness statements which Ms Moss made on 21st and 22nd May were of little assistance to the prosecution in building a case against Power. There was no mention of the reconnaissance exercise on 1st February. Moreover, in the second statement she gave Power an alibi for the late evening of Sunday 3rd February by saying that he had been with her when she made a credit card purchase at a late night supermarket in Coventry just before 10pm and stayed with her during the hours which followed. 
4. In interview on 24th May, however, she told the officers the following: 

(a) On 1st February, at Power’s direction, she had driven him to an address of someone he said was a friend of his. Her telephone had a satnav application which Power had used by inputting the postcode of the address to which he wanted to go. They drove to a house and Power said it looked as if his friend was not at home. Some days later, Power had taken an unusual interest in whether she still had her telephone and said that the postcode which he had inputted was the one of the address where a girl had been shot. He told her that she “really ought to change her phone”. 

(b) As to the supermarket transaction, she said that she had checked the date by ringing her bank and had been told that the transaction was for Sunday 3rd February, but she added that “I have since found out this is incorrect and it was actually the previous day.”

5. On the evening of 24th May, at the police station, Ms Moss, advised by her father, said she was not prepared to sign a statement. The next day, at her home, she amended the draft statement by hand but again declined to do so and apologised for this. On 28th May officers again attended her address where she said that she knew that signing the statement was the right thing to do but she would not sign it. Solicitors later became involved on her behalf and her refusal to sign the statement was maintained.

6. The trial of Power and Newman for murder and of four other defendants for assisting them to avoid prosecution is due to begin in the Crown Court on 3rd June 2015. On 28th November 2014 Ms Moss was served with a witness summons issued by the Leicester Magistrates’ Court on the application of the CPS. This directed Ms Moss to attend Court on 5th December 2014 for a deposition to be taken from her. She attended and was represented by a solicitor. The case came before District Judge Daber.  Ms Moss’ solicitor, Mr McGrath, submitted that his client was entitled to invoke the privilege against self incrimination so as to refuse even to be sworn, let alone to answer any questions. The advocate then representing the prosecution was content that the district judge should give a ruling as to whether the witness could be required to go into the witness box at all rather than being sworn and leaving it to her solicitor to object to individual questions. The district judge ruled that the witness could not be required to be deposed at all. The prosecution, with the leave of Cranston J given on the papers on 13th February 2015, seek judicial review of his ruling.

The law
7. In the civil appeal of Den Norske Bank v Antonatos [1999] QB 271 the Court of Appeal held that the scope of the privilege against self incrimination is wide and covers any piece of information or evidence on which a prosecuting authority might seek to rely in establishing the witness’s guilt or in deciding whether to prosecute her. This applies even if the witness has mixed motives in refusing to answer questions. But, as Lord Bingham CJ said in Downie v Coe (1997) unrep:

“In the experience of all three members of the court it has always been the practice that if any witness seeks to rely on the privilege against self incrimination whether as a reason for not answering a question in the witness box or as a reason for not answering an interrogatory or as a reason for not disclosing a document on discovery, the objection must be taken by the claimant on his or her oath.”

8. In Den Norske Bank the Court of Appeal cited with approval the judgment of Kirby P in the Australian case of Accident Insurance Mutual Holdings Ltd v McFadden [1993] 13 NSWLR 412:-  
"2. The basis of the privilege against self-incrimination was explained long ago by Lord Eldon LC in Paxton v Douglas (1812) 19 Ves Jun 225 at 227-228; 34 ER 502 at 503:

"In no stage of the proceedings in this Court can a party be compelled to answer any question, accusing himself, or any one in a series of questions, that has a tendency to that effect: the rule in these cases being, that he is at liberty to protect himself against answering, not only the direct question, whether he did what was illegal, but also every question, fairly appearing to be put with the view of drawing from him an answer containing nothing to affect him, except as it is one link in a chain of proof that is to affect him ...

“I have looked into all the cases; and I find the distinctions between questions, supposed to have a tendency to criminate, and questions, to which it is supposed answers may be given, as having no connexion with the other questions, so very nice, that I can only say, the strong inclination of my mind is to protect the party against answering any question, not only that has a direct tendency to incriminate him, but that forms one step towards it." .......

4.  A mere statement by a witness that the answer may tend to incriminate that witness is not sufficient to found the claim for privilege against self-incrimination. The Court must be satisfied that there is reasonable ground and that the objection is taken bona fide: Jackson v Gamble [1983] 1 VR 552 at 556. The test is sometimes expressed as to whether there is a "real and appreciable risk of criminal proceedings ... being taken against" the witness: see Rank Film Distributors Ltd v Video Information Centre (A Firm) [1982] AC 380 at 441. A remote or slight possibility of legal peril to a witness may not, in a particular case, be sufficient to invoke the privilege and to sustain a refusal to answer a question: see R v Boyes, loc cit. In some circumstances, a person will lose the privilege if pardoned (as was the case in R v Boyes) or if earlier dealt with by law upon the subject said to give rise to the apprehension of jeopardy. If criminal proceedings have been concluded (either by acquittal or by conviction and sentence) a person can stand in no further jeopardy of punishment upon the precise matters already dealt with;5. Where a question arises as to whether the claimed privilege is not claimed bona fide or whether the danger apprehended is without substance, it is clear law that "great latitude should be allowed to [the witness] in judging for himself the effect of any particular question": see R v Boyes (at 311; 730). Thus, in R v Boyes, although a Crown pardon exempted the accused from the further jeopardy of criminal punishment, he stood liable to the risk of impeachment by the House of Commons because the offence alleged concerned bribery at an election for Members of Parliament. The Court accepted the submission. But it held that since the witness did not run the slightest risk of impeachment and was in no real danger from the evidence he was called upon to give, the pardon took away the privilege: see also Sorby (at 293). A reason for extending "the great latitude" referred to is that it will sometimes be more apparent to the witness than to the court how a particular line of questioning may open up the risk of further, future or different incrimination. The witness may perceive the manner in which an answer might open up to investigation indirect or derivative evidentiary material thereby exposing the person to a collateral risk of criminal or like proceedings not perhaps apparent to the questioner…..
6. The foregoing considerations will be reasons for caution in deriving a conclusion that the claim of the privilege against self-incrimination is not made bona fide. There is authority to suggest that a want of subjective bona fides in invoking the privilege will remove the privilege….. However, in my respectful view this is a dubious principle. What is in issue, ultimately, is not the subjective fears of the witness claiming the privilege but the objective tendency of the question to expose that witness to the risk of criminal prosecution. One witness may not perceive such a risk. Unless the judicial officer presiding intervenes, the question will be answered and the privilege lost. One witness may have multiple motives and even mala fides. But if the question is such in fact as to expose him or her to the risk of future prosecution, it is the duty of the judicial officer to uphold the privilege. It will be easier and more reliable to assess the reasonableness of the apprehension than the genuineness of the sentiment. A court can quite readily speculate upon and judge the possible use of demanded oral testimony. The devil himself knoweth not the mind of man [or woman].
7. It is for the presiding judicial officer to determine whether the objection taken is good and whether there are reasonable grounds for the belief on the part of the witness that he or she is, or may be, in peril of future criminal or like proceedings if the answer is given. Just as the court must protect the privilege, it must also make sure that the rule is not abused; but applied only where its invocation is justified: see Triplex Safety Glass Co Ltd v Lancecgaye Safety Glass (1934) Ltd [1939] 2 KB 395 at 403. The proper procedure in a claim for privilege is to object to each question as it is asked: see Ex parte Reynolds (at 294); Brebner v Perry [1961] SASR 177 at 180. It is not proper to refuse to be sworn or to decline to answer any questions at all or to claim a global protection from the privilege. Such a refusal may amount to a contempt of court: see Smith v The Queen (1991) 25 NSWLR 1 at 9. Nevertheless, a point will be reached in questioning where it will be unnecessary to persist with an entire cross-examination which is clearly futile by reason of the invocation of the privilege against self-incrimination. To demand a tedious repetition of questions, rebuffed every time by a claim of privilege which is upheld, would be pointless; ....."

9. Similarly, in R (CPS) v Bolton MC [2004] 1 WLR 835 this court held that:-
“… before acceding to a claim to privilege the Court should satisfy itself, from the circumstances of the case and the nature of the evidence which the witness is called to give, that there is a reasonable ground to apprehend real and appreciable danger to the witness with reference to the ordinary operation of the law in the ordinary course of things, and not a danger of an imaginary or insubstantial character. The duty imposed by the court is non-delegable. It cannot simply adopt the conclusion of the solicitor advising the witness whose conclusion may or not be correct.”
10. The decision in the Bolton case was confirmed by the CACD in R v Khan [2007] EWCA Crim 2331 where Moses LJ said at [30] that the protection of the privilege against self incrimination cannot be invoked where to answer the questions would not create a material increase in the risk of incrimination of the witness. 

Discussion 

11. It is argued on Ms Moss’s behalf and on Powers’ that if she either signs the third draft witness statement or is asked questions about it she is at risk of prosecution for murder or conspiracy to pervert the course of justice. She has not been granted immunity under section 71 of the Serious Organised Crime and Police Act 2005; and accordingly, it is said, she cannot be entirely confident of being protected against prosecution. 
12. In R v Garbett [1847] 1 Den 236 a majority (nine out of fifteen) of the judges who advised on the case held that evidence obtained from a witness under compulsion, where the witness has claimed the privilege against self-incrimination, cannot subsequently be used as evidence against him. That rule is still good law and in my view it is an answer to Ms Moss’s concerns. I also doubt very much whether asking the witness to sign, or verify on oath, the contents of the witness statement reflecting her answers in interview would materially increase such risk as there was of her being prosecuted, although it is possible that questions which went beyond that could do so..
13. But in any event Ms Moss also has the protection of the doctrine of abuse of process. Before DJ Daber Mr Jonathan Cox, who then appeared for the CPS, gave an assurance which the district judge recorded as follows:

“The Crown say that a decision has been taken not to prosecute Ms Moss. That decision was taken 18 weeks ago [sic – this should read 18 months ago]. In relation to murder the decision was taken on evidential and in relation to the attempt to pervert the course of justice on public interest grounds. If Ms Moss’s account on oath accords with her unsigned statement, the Crown will have no more evidence against her than they did at time the decision was made not to prosecute her. The Crown’s assurance they will not prosecute has been repeated in court today.”
14. This should have been clear enough. But the district judge continued:

“…. Unfortunately, there are many reported cases on the question [of] whether to prosecute despite an assurance having previously been given amounts to an abuse of process or not. [The] cases to which I have been referred today were decided on their own facts and without laying down any general principle. So while Ms Moss has been given a strong assurance that she will not been prosecuted that is not a guarantee.”

15. Mr Bennathan QC for Mr Power, supported by Mr Newcombe for Ms Moss, submits that the district judge was correct. He argues that the law on abuse of process by prosecutors is uncertain and in flux. He cites as an example the decision of the Privy Council in Warren v Attorney General for Jersey [2012] 1 AC 22 where despite a finding of “grave prosecutorial misconduct” without which there would have been no trial, a stay of proceedings on the grounds of abuse of process was refused.  He also relies on R v Abu Hamza [2007] QB 659 where at [54] Lord Phillips CJ said that the authorities:-

“suggest that it is not likely to constitute an abuse of process to proceed with a prosecution unless (1) there has been an unequivocal representation of those with the conduct of the investigation or prosecution of a case that the defendant will not be prosecuted and (2) the defendant has acted on that reputation to his detriment. Even then, if facts come to light which were not known when the representation was made, these may justify proceeding with the prosecution despite the representation.”
16. The law on abuse of process is indeed still developing, as Mr Bennathan says. But if the prosecution having given an assurance to the district judge and to this court that Ms Moss will not be prosecuted (whether for conspiracy to murder or perverting the course of justice) were then to proceed to take a deposition from her at the Magistrates’ Court and after that to prosecute her, using the contents of the deposition or evidence to which her answers were to lead them, an abuse of process argument would be bound to succeed. Mr Douglas Jones accepted as much.

17. For these reasons I consider, with respect, that the district judge was clearly wrong to refuse to allow Ms Moss to be deposed. Any evidence obtained from her under compulsion could not be used against her, and any attempt to prosecute her in breach of the assurances given to the district judge and to this court would be an abuse of process. I would allow the prosecution’s application for judicial review and direct that Ms Moss’s deposition be taken before a district judge (either DJ Daber if he is available, or any other district judge if he is not) as soon as practicable, given the imminence of the forthcoming Crown Court trial. 

 Mr Justice Hickinbottom
18. I agree.

