Student Volunteer Handbook
[image: image1.png]® TARGET




Rutgers-Camden Law School

Domestic Violence Project

Last updated 1/04

Acknowledgements

These materials were provided for in part through the generous donations of 

[image: image24.jpg]



©2004 target direct. The Bull’s-eye Design is a registered trademark of Target Brands, Inc. All rights reserved.

We would also like to thank for their continued support,
S.T.O.P. Violence Against Women (VAWA)
And

[image: image2.png]



Table of Contents

	I. 
	The Basics
	2

	II. 
	Seeking Legal Relief: What Counts as Domestic Violence in the State of New Jersey?
	7

	III. 
	Restraining Orders: The Protection They Provide and What They Can’t Do.
	10

	IV. 
	“Settling” the DV Case: not permitted according to the statute.
	14

	V. 
	Courthouse Procedures: “Through the Eyes of a Victim”

             1. The Second Floor Window:  The Screening Stage.

             2. The Interview and Complaint.

             3. TRO Ex Parte Hearing.
	17

	VI. 
	What Is My Role as A Law Student Volunteer?  “The Do’s And Don’t’s”
	22

	VII. 
	When to make attorney referrals: defendant has counsel and plaintiff has financial need.
	25

	VIII. 
	Final Hearing.
	28

	IX. 
	Ramifications of a restraining order and penalties for violating it
	34

	X. 
	Closing Words And Thanks.  
	35

	
	Appendices
	

	
	Appendix A: The New Jersey Prevention Of Domestic Violence Act 
	36

	
	Appendix B: The Relevant New Jersey Criminal Statutes
	52

	
	Appendix C: The Duluth Project Domestic Violence “Wheels” (Visual Aid)
	65

	
	Appendix D: Safety Plan
	73

	
	Appendix E: Contact Numbers
	76


“The Basics”

Introduction: Our Mission

The Rutgers-Camden Domestic Violence Project (“the Project”) is designed to make the legal system and the procedures of Camden County Family Court more understandable to victims (plaintiffs) of domestic violence.  Law student involvement in the Project consists of a variety of activities including:

· Providing legal information to victims whom will appear before a family court judge pro se;

· Referring certain cases to pro bono attorneys through our Supervising Attorney;

· Providing emotional support and information regarding social services to victims;

· In the case of third year students certified to appear in Court under the New Jersey Student Practice Rule, representing victims in court at Final Restraining Order Hearings (“FROs” and “FRO hearings”) under the supervision of clinical professors.

The Project’s mission is to serve the otherwise unmet legal needs of victims of domestic violence in Camden County.  In addition, opportunities will hopefully arise for student volunteers to network with attorneys and court personnel.  Throughout the experience you will be able to practice some of the lawyering skills that you have recently acquired in the classroom as a secondary benefit of participating in the Project.  But your primary role is to provide support to victims, to inform pro se litigants of what the law provides for victims of domestic violence and to describe the court procedures.  Because you are not yet licensed to practice law, however, your main responsibility as a volunteer will be to provide legal support and information so victims can make informed decisions for themselves. For your own protection, you should not act in any way that would lead a victim (or anyone else) to think that you are practicing law unless you are a third year student assigned to work under the supervision of a Project-approved, licensed, New Jersey attorney.

Because of the wide variety of student volunteer responsibilities, and the varying levels of complexity that each individual victim will present, this handbook cannot possibly detail every situation that you will encounter in Family Court or the “correct” way for you to respond in every case.  Rather, this handbook seeks to provide you with an overview of the relationship between the Project and the Domestic Violence Unit at Family Court, and to explain your role as student volunteers within the Project.

This handbook supplements but does not substitute for the law student volunteer training, which is offered at least twice a year at the law school.  You should use this handbook as a resource to which you should refer throughout your term as a volunteer in the Project.  No one expects you to memorize the statutes or forms, which is why you should have this handbook with you whenever you are volunteering with the Project.  

Student Volunteer Requirements

Eight hours of court observation are required for all student volunteer trainees.  This time requirement can be split into several mini-sessions, although one long session is encouraged.  It is the mentor's responsibility to ensure that the trainee knows where and when to observe DV court cases.  

Court observations are a great way for the new volunteers to get their feet wet in the DV process and most students find the cases to be very interesting.  It is important for the mentor to accompany a volunteer during the observation period.  Mentors will have experience with DV cases and can assist in the training by providing experience-based information both during and after the trials.  

Student Volunteer Activities


The structure provided by the mentor and the training program are eliminated when the student volunteer’s training is complete.  Therefore, it is important that the trainee(s) understand how to proceed and volunteer on their own.  The four main activities that a student volunteer can be involved in are detailed below.  There is no "right way" to be actively involved.  The volunteer should be able to exercise their judgment and develop a style that allows them to provide effective assistance to victims, balanced by their own strengths and interests

Helping Victims Obtain an FRO.  This is the primary way students will provide victim assistance at the courthouse.  Students should be able to locate victims in need of help who are waiting for their FRO hearing, and give them legal information relevant to their case.  

Attorney Referrals. Sometimes, victims will be in need of representation to effectively present their case.  Part of a student volunteer’s job is to be able to recognize these situations, show the victim how to ask for a postponement, and assist them in getting a pro-bono attorney.  

Helping Victims Obtain a TRO.  In addition to talking to victims at the FRO stage, students will have the chance to assist victims with the initial filing and temporary restraining order hearing.  This usually occurs when the FROs for the day are all finished, or the student volunteer cannot find anyone else to help.
Replenishing Supplies And Completing Forms.  Since the DV Project Staff cannot be at the courthouse everyday, we rely upon volunteers to let us know when supplies are running short.  If more attorney referral forms, brochures, notepads, or reporting sheets are needed, let us know and we will provide more for you to bring in the next day.  We also need to complete intake forms including case outcomes for grant reporting purposes.
Pro-bono Attorney Assists. Student volunteers may have an opportunity to assist a pro-bono attorney with a case.  When performing pro-bono attorney assistance it is important that the student contact the attorney immediately and inform them that they will be assisting.  The volunteer’s role in the assist depends on the attorney's needs, but can consist of research, interviewing the client, and assisting the attorney at court during the hearing.  The volunteer should let the attorney know that they can assist in these areas.

Watching Court Cases.  Student volunteers can and should watch final restraining order hearings.  Even after the initial observation, this continues to be a beneficial exercise.  Learning the nuances of the judicial decision making process, particularly how individual judges arrive at decisions, is an essential step in providing assistance to victims and pro-bono attorneys.  Although this is an extremely useful educational opportunity, remember that core reason students are at the courthouse is to help victims through interaction.

People Associated With the Domestic Violence Project: 

Law School & Courthouse Personnel

As a volunteer you will encounter many different people with different titles and positions both working at the court and at the law school.  It is important for you to know whom they are, what their role is, and which people are the best to refer to on different matters.  On the second floor of the Law School, in the Civil Practice Clinic, you will meet the Project’s Supervising Attorney, Ruth Anne Robbins, Esquire and Beth Hastings, Domestic Violence Administrative Assistant.  You will also meet the Domestic Violence Law Student Assistant, Matthew Abatemarco (2L), and the Outreach Assistant, Dana Durante, (3L).  We have a few work-study students who will have their own expertise in courthouse procedures including Sam Hoffman (2L), Rob Frantz (2L) and Oliver Cleary (3L).  When you are assigned to a rotation in court, you will also be assigned to an experienced law student who will serve as your mentor for the semester.  Some important people to know at the courthouse include the Domestic Violence Unit Team Leaders, the Intake Officers, the Hearing Officer, The Legal Advocate and Victim Counselor Mary Kay Baker.

Here is an explanation of responsibilities of the people with whom you will interact, both at the law school and at the courthouse: 

The Law School:

Supervising Attorney: Ruth Anne Robbins. As the Project’s Supervising Attorney, her primary role is providing support and supervision to the law students in the Project.  She also is the first resource for all student volunteers when they have questions or concerns of a legal nature. In addition, if you are assisting a pro bono attorney she asks that you touch base with her either in person, by phone or by email.   Moreover, she invites experienced 3L students to do their own representation with maximum responsibility for the case, provided they work with her in a clinic-type supervisory setting.   If you can’t find Prof. Robbins in her own office located on the 2nd floor in the civil practice clinic Room 200C. Email (ruthanne@camden.rutgers.edu) is another great way to reach her.


In addition to having primary responsibility for the annual training of volunteers, Prof. Robbins tries to meet with the rotation students during the semester.  She also shares some administrative responsibility for the Project, particularly in the area of recruitment and retention of pro bono attorneys.  You can also find Professor Robbins on the course schedules each semester teaching either “Domestic Violence: Practice and Procedure” or “Advanced Brief Writing.” 
Domestic Violence Assistant: E.Beth Hastings assists Prof. Robbins with the Project and her desk is located in the Clinic office.  Beth is a twelve-month employee who works part time.  She facilitates the attorney referrals and the administration of the Project.  For the most part, you will bring completed referral sheets and a copy of all of the relevant paperwork to Beth.  However, when she is not at her desk, this material should be given to either Ruth Anne or the Student Assistant.  Beth has extensive experience working with several Camden County municipal “crisis intervention teams” and is often called in when a domestic violence victim comes to the police station after a domestic incident. 

Domestic Violence Project Law Student Assistant: Matt Abatemarco, 2L, assists the DV staff in many aspects of the Project’s activity.  Some of his responsibilities include scheduling, training, updating and managing materials, and overseeing the rotation.  He worked at the courthouse during the 2002 summer rotation and has a lot of experience with courthouse procedures.  He is very available for student questions and has a folder in the Clinic office in addition to his regular student folder. He also contacts 3L students about assisting attorneys in representations

Outreach Law Student Assistant: Dana Durante, 3L, assists the Project by organizing and maintaining the Outreach Program (domestic violence victims who come to us through police stations).  Some of her responsibilities include scheduling informational meetings with victims before they appear in court for the final hearing and scheduling student volunteers to participate with the Outreach Program.  Dana has worked with the Project since she transferred and is an excellent resource who is very available to students with questions.

Mentors: All students on the rotation will be assigned a mentor law student: someone who has completed a rotation.  It is the mentor’s role to introduce you to the appropriate court personnel and to help get you started in assisting victims.  The mentors are available to share with you the knowledge they gained through volunteering on previous rotations.  Mentors exist to support you and are experienced second and third year students. They can help you overcome the minor everyday obstacles.                    

Victim Counselor: The prosecutor’s office provides counseling to victims through the work of Mary Kay Baker.  Mary Kay is a valuable resource who assists students in counseling victims.  She will also refer victims to Rutgers students for legal information from the prosecutor’s office. 

Domestic Violence Unit Intake Officers: These courthouse employees are the court employees with whom you will interact most often.  The DV Unit generally assigns someone to act as liaison between the court and the law students and will be especially helpful to you when you begin a rotation. This means that Intake Officer is the first person that you approach, after your law student mentor, with questions regarding court procedures.  He/she, along with experienced students, will also be assisting you in getting your security clearance.  The intake officers alternate between who “calls the list” and you should shadow whoever performs that function the day you are in court.  They will be in the best position to direct you to victims who may need our assistance, so upon arriving for your scheduled rotation, you may want to ask them if there is anything specific they would like you to do.

Domestic Violence Unit Team Leader: There is one team leader in the Unit, Nitza Fayas-Fonseca.  She oversees the work of the Unit, and interacts directly with the intake officers.  In addition, if for some reason the date of a final restraining order hearing needs to be changed (perhaps because you decided to refer the case to a pro bono lawyer and he or she is unavailable on the particular date or at the particular time) you need clearance from Nitza to get this changed.  Nitza also provides direct supervision for the clerical staff and maintains statistics for the unit.  She can answer questions and assist students with finding files or outcomes of cases.

Legal Advocate: The Court Advocate from The Camden County Women’s Center, Ruth Haines provides legal options to the victim by way of giving information and referrals as well as assisting the client with the process of obtaining a restraining order. She may also provide accompaniment and emotional support while in court. 
II.  Seeking Legal Relief: The basic procedures and tests for obtaining relief. 

The very first consideration a court makes is whether the plaintiff has filed in the proper venue.  Under the Act, the victim may apply for relief in a county where: 1) the alleged act of domestic violence occurred; 2) the place where the defendant resides; or, 3) the place where the victim resides or is sheltered. N.J.S.A. 2C:25-28(a).  Once venue is established, the restraining order process has two major steps, the temporary restraining order (TRO) process and the final restraining order (FRO) process.  

First, the victim needs to file a complaint either in family court (during business hours) or at the police station (after regular business hours), which forms the basis for a temporary restraining order (TRO).  The Family Court judge, (or the Hearing Officer) or the Municipal judge (for after hours cases) will conduct an ex parte hearing.  If the judge grants a TRO, the defendant still must have an opportunity to appear in court, which is why the case proceeds to an FRO hearing within 7 to 10 days.  The short time interval protects the defendant as well as the plaintiff since the defendant will have to leave the residence in the meantime. These hearings take place only in Family Court, before a Superior Court judge.  The hearing is a mini-trial with testimony and evidence (but no pre-trial discovery) and the defendant must have notice to appear so as to afford due process.  


At both the TRO and FRO hearing, the victim needs to meet a three-part test, although the burden of proof (the plaintiff’s) is more strictly construed at the FRO level.  First, the victim must qualify as a “victim” under the Act.  N.J.S.A. 2C:25-19(d).   Next, the act of domestic violence must amount to one of fourteen (14) crimes defined in criminal statutes.  Finally, the court must consider six “non-exclusive factors” such as the history between the parties or the existence of other restraining orders. N.J.S.A. 2C:25-29. 


A.  Qualifying as a Victim: family-like relationship.

In order to qualify as a victim under the Act, the parties must be currently or formerly married, dating, household members, or have a child in common.  The defendant must be at least 18 years old or must be an emancipated minor. N.J.S.A. 2C:25-19(d).  In addition, the victim must be either 1) at least 18 years old or an emancipated minor or has had a dating relationship with a defendant over 18 or an emancipated minor. 

Violence between strangers or neighbors does not fall under this Act.  Instead, the Act protects victims who are in a “domestic” relationship with their abuser. The New Jersey legislature has concluded that violence between people who are in a close, domestic relationship with each other tends to be particularly egregious.  Many aggravating circumstances, which are not at issue in “stranger violence” cases, can impede and even prevent domestic violence victims from seeking legal protection. Some of these circumstances include the victim’s love for the abuser, the victim’s emotional and economic dependency on the abuser, the fear of increased or escalated “separation violence”, the victim and abuser having children in common, the victim’s lack of support from her family for “allowing” her marriage to deteriorate, etc. Therefore, the Act, which is sensitive to the issues that arise in a domestic context, requires that the victim and the abuser have a particular relationship.

Obviously, the interpretation of certain phrases such as “dating relationship,” “household member,” etc. may be determinative of the outcome, and you may have questions about the specific types of situations covered under the Act.  Remember that you are not there to provide legal advice to the victims.   If you are curious about a borderline situation speak to Professor Robbins who may be able to provide you with a quick answer (otherwise know that there are many New Jersey cases on the topic).


B.  Act of domestic violence: one of 14 enumerated crimes.


Second, under N.J.S.A. 2C:25-19(a), only fourteen specific criminal acts rise to the level of “domestic violence,” and the abuser must have perpetrated at least one of those enumerated acts upon the victim. The fourteen acts are:

· homicide, 

· assault, 

· terroristic threats, 

· kidnapping, 

· criminal restraint, 

· false imprisonment, 

· sexual assault,
· criminal sexual contact,

· lewdness,

· criminal mischief,

· burglary, 

· criminal trespass, 

· harassment, and 

· stalking.

 The Act refers to the appropriate sections of the Criminal Code, which lists the elements of each of these offenses, (see Appendix B).  Again, a thorough working knowledge of the Act, the Criminal Code, and the relevant case law interpreting the statutory definitions is a must.  

Harassment is one of the most commonly-used acts noted in TRO’s but it also one of the hardest to prove.  Two New Jersey Supreme Court cases have ruled on the subject, but many attorneys agree that the area of law is confusing at best.  The simplest answer is that courts should employ a test of “what a reasonable person in the plaintiff’s historical situation would be afraid of the defendant based on the defendant’s actions.” So, prior cases have agreed that a torn-up support order may constitute harassment given the parties’ prior relationship.  This may mean that courts consider the parties’ history twice in harassment cases: once to establish whether a particular action constitutes harassment, and once as the “history” part of the third test (see infra).

C.  The six non-exclusive factors: relevant but not determinative considerations.


Finally, the court must consider the six non-exclusive factors contained in N.J.S.A. 2C:25-29.  Those factors include the history between the parties, the existence of restraining orders in other jurisdictions, the safety and welfare of the children and the victim, and the financial circumstances of the parties.  The court does not have to find one of these factors specifically, just use them as relevant considerations.  These factors are especially key in harassment cases, as you will see. 

III.  Restraining orders: What protection they provide and what they can’t do.

A good way to think of a restraining order is as one layer of protection.  It is not the only layer however.  The victim should always have a safety plan in place for security. You should never make the mistake of misleading the victim into believing that a restraining order can provide a type of relief, which, in fact, it cannot. At the outset, you should always explain to the victim that restraining orders issued under the Act are civil, not criminal.  Instead, as a civil order issued by a family court judge, the primary purpose of the restraining order is not to punish the defendant, but to prohibit the defendant from having future contact with the victim.  This means that the defendant will not automatically be prosecuted and sentenced criminally should the victim choose to apply for a restraining order.  Although the restraining order is a civil order, the defendant’s violation of certain provisions within the order may constitute criminal contempt and result in the defendant’s arrest, criminal prosecution, and possible jail sentence. Also, you should always inform the victim that she could also press criminal charges against the defendant if she wishes.  Her application for a restraining order will not preempt her from pressing criminal charges simultaneously.




A.  Relief granted under the Act:

FROs grant two types of relief, injunctive and non-injunctive.  Reasonably then, the FROs are divided into two sections - Part I and Part II.

 Part I – Injunctive Relief

A violation of any of the provisions in Part I of the FRO may constitute criminal contempt, and the defendant could potentially be arrested, prosecuted, and sentenced to jail for any such violations.  Under Part I of the FRO, the judge may: 

1. prohibit the defendant from committing future acts of domestic violence;

2. bar the defendant from specified locations (typically the victim’s home, work,            


school, parent’s house, etc.)

3. prohibit the defendant from having contact (oral, written, personal, or other) with          

 
the victim and others (typically the victim’s family members); 

4. prohibit the defendant from making or causing anyone else to make harassing                          

communications to the victim; 

5. prohibit the defendant from stalking, following, or threatening to harm, stalk,                        


or follow the victim and others

6. order the defendant to turn over weapons and / or authorize law enforcement                        

officers to search for and seize specified weapons and firearm permits.



Part II – Non-injunctive Relief 



Part II relief provisions have less “bite” to them.  Typically, violations of the provisions in Part II of the FRO will only amount to civil contempt, and the victim will have to come back to court and file a motion to enforce the restraining order. The victim can file a motion to enforce pro se by requesting a packet from at the window at family court and speaking with the law clerk on duty. Violation of the Part II provisions will probably not result in incarceration, unless extenuating circumstances exist.  Under Part II, the judge may:

7. grant exclusive possession of the residence to the victim; 

8. order the defendant to pay emergent monetary relief to the victim and any                            
dependents;

9. grant temporary child custody to the victim; 

10. order the defendant to undergo professional evaluations and / or subsequent                        treatment for substance abuse and mental health problems;

11. grant temporary possession of specified personal property to the defendant and/or to             the victim;

12. order law enforcement accompaniment at the scene of the residence when the

            defendant returns to pick up his personal belongings.

B. Some explanation of the basic relief most often granted: 




Stay-away orders: The judge may bar the defendant from specified locations such as the victim’s home or place of employment.  However, it is extremely important for you to determine whether the defendant knows the address of these locations before they are listed in the complaint.  Frequently, the defendant does not know exactly where the victim lives or works and it may be crucial to her safety that the defendant does not obtain this information.  Therefore, if the address of the victim’s residence or place of employment is unknown to the defendant, the complaint and the orders should only list “victim’s residence” or “victim’s place of employment” as the locations from which the defendant is to be barred.  Obviously, in many cases the defendant will know where the victim lives and works, and the specific address should be listed in the complaint and orders, but always remember to ask the victim first.
The parties’ residence: the judge may grant exclusive possession of the residence to the victim.  Even if both parties are named on the lease or listed on the mortgage, the judge may order the defendant to leave the residence. Many times the judge will even order the defendant to continue to make rental or mortgage payments on the property to which the victim is to have exclusive possession.  However, this does not affect the title to the property. While the defendant may be forced to move out of the home, he may still effectuate a sale of the property if he is the owner or a co-owner (and collect his share of the proceeds), or attempt to terminate the lease if he is named in the lease because title to the property will remain unchanged. Regardless, this is a very useful form of relief for many victims, because it puts the burden on the defendant rather than the victim to find an alternate source of housing.  Remember, however, that the victim may not want possession of the residence.  She may want to relocate and have her whereabouts unknown.  The victim may request moving fees and/or reimbursement for the first months rent payment.   



A primer on custody practice in New Jersey: The victim may be granted “temporary child custody” of any children that the victim and defendant have in common.  The Act states that “the court shall presume that the best interests of the child are served by an award of custody to the non-abusive parent.”  N.J.S.A.  2C:25-29.  However, the defendant can always make a motion to modify the custody order. 




Many victims are confused by the custody terms in the order, especially if there has never been a prior custody order regarding the children. You will need to explain to the victim that if neither party has ever sought a custody order in court in the past, then technically, neither parent has “legal custody” of the children. Custody orders only come into effect when a party formally petitions the court for such an order. The restraining order may include this type of custody provision, if requested. If there is a prior custody order regarding the children the custody provision in the restraining order will “trump” or supersede the prior order.  In a domestic violence situation, the statute provides a presumption that the best interests of the child will be to remain with the non-violent parent.  That presumption, however, is rebuttable. 

In New Jersey, there is no such thing as “permanent” custody because if there has been a “substantial change of circumstances,” the non-custodial parent (unless his or her parental rights have been terminated) or a third party may always move to modify the custody order.  The court will employ a “best interests of the child” standard to determine whether to alter the custody arrangement. 

Even if the victim receives legal custody, the court will usually set up time for the defendant to visit the children. The court will almost never deny the defendant contact with the children. There may be some limitations placed on the place and nature of the visits, however.  You should always ask the victim to think about the safest way for the defendant to have visitation with the children.  For example: meeting at some neutral or protected spot to exchange the children.  If she knows or suspects that the defendant is abusive towards the children or that he may hurt them in some way, the victim may request several different forms of relief. 


Custody risk assessment: If the victim suspects substance abuse or child abuse, they can first request the judge to order a risk assessment before granting visitation.  Pursuant to N.J.S.A. 2C:25-29(b) and Cosme v. Figueroa, 258 N.J. Super. 333 (Ch. Div. 1992), the plaintiff’s request for a risk assessment will be granted unless the request is arbitrary and capricious. A risk assessment is a test administered by a court employee, usually a psychologist or social worker, to determine whether visitation with the defendant will create a substantial risk of harm to the children. The court employee will evaluate, among other things, any history of the defendant’s physical, mental, and/or sexual abuse of the children, the defendant’s abuse of alcohol and/or other drugs, the defendant’s ability to control his anger, the defendant’s ability to care for the children, etc. The court employee may find that the defendant does not present a risk of harm to the children and recommend that visitation be granted. However, if the court employee finds that the defendant does present a risk of harm to the children, he or she will either recommend that visitation be supervised or, in severe cases, denied altogether. The victim may want to request that a particular individual supervise the visitation, perhaps one of her relatives or a friend that she trusts. In the alternative, the victim may recommend that supervised visitation take place at the courthouse and that a court employee supervise the defendant during visitation.

Assuming the judge grants visitation to the defendant, the victim should be prepared to recommend a specific visitation schedule to the judge because generally, the judge will enter the exact days and times for visitation on the FRO.  Having the judge write the specific schedule (and times) will eliminate or minimize the need for interaction between the parties in the future, whether by representative or later court motion.  

Curb-side drop-off and pick-up: One phrase you should explain to the victim is “curb-side drop-off and pick-up”, which means that the defendant, when he comes to pick up the children, pulls the car up to the victim’s curb and stays in the car, and the children simply walk themselves out to the car. The victim does not leave her house and the defendant does not get out of his car, thereby diminishing the potential for interaction. When the defendant brings the children home, the process is the same--the defendant stays in the car and the victim stays in the house and the children walk by themselves from the car to the house. If the victim and defendant have a child that is too young to walk to the curb, the victim should have someone at the house to walk the baby to the car and exchange the car seat.  

Substance abuse: Finally, if the defendant abuses alcohol and/or drugs, the victim may also ask the judge to write into the visitation order, “Defendant is not to consume alcohol or drugs prior to and during visitation with the children.”


Spousal support/alimony/child support practice in New Jersey: The victim may seek spousal support from the defendant if they are married and child support if they have children together (regardless of whether they were ever married).  The judge may order the defendant to maintain medical insurance for the victim and their children, especially if they had previously been covered under his insurance policy.  Support guidelines are contained in the New Jersey Rules of Court.


Personal property: Since the judge can grant temporary possession of specific pieces of personal property to both the victim and the defendant, you should review with the victim some items that may be important to her, for example, cars, checkbooks, credit cards, keys, birth certificates, social security cards, safe deposit box contents, etc.  She may want to write these down so that she does not forget them. 



Divorce and name change: The New Jersey Prevention of Domestic Violence Act does not permit judges to grant divorces or name changes as part of a TRO or FRO.

IV.   “Settling” the DV Case: not permitted according to the statute. 

Domestic violence is perhaps unique in New Jersey law in that the statute expressly forbids negotiation or mediation as a way to settle the issue of whether there has been an act of domestic violence.  N.J.S.A. 2C:25-29(a).  This prohibition extends to both civil and criminal proceedings. In addition, where a temporary or final order has been issued pursuant to this act, no party shall be ordered to participate in mediation on the issue of custody or parenting time. This seems to contradict the general principle of trying to settle disputes without court intervention.  


Despite the prohibition, many attorneys nevertheless attempt to settle the case either by having the plaintiff entirely dismiss, or by having the plaintiff accept a resolution different from a Final Restraining Order. Commonly these settlements take one of three forms: the entry of civil restraints against the defendant, the entry of mutual restraints (either civil or under the Act), or a conditional dismissal of the TRO with certain conditions.

A. Civil restraints: no protection under the Act.

1. Derivation and distinction from an “FV” restraining order. 

Commonly called “Civil Restraints,” the parties may agree to or a court may order a restraining order that has as its authority common law and not the New Jersey Prevention of Domestic Violence Act. The name is derived from the manner in which the order is enforced. Because it is not filed under the Act, the court cannot assign an “FV” docket number.  It is thus assigned an “FD” (family: non-dissolution) docket number if no prior action exists, or if a support or custody-only action exists; or it is included in an “FM” (family: marital) docket number if a prior divorce action exists. 

2. Enforcement distinction.

A restraining order granted under the Act is enforced by both the Act, N.J.S.A. 2C:25-21c, and the criminal contempt statute, N.J.S.A. 2C:29-9, which could result in the immediate arrest of the defendant for violations.  A civil restraining order, in comparison, is enforced by New Jersey Court Rule R.1:10-3 (“Enforcement of Litigants Rights”). And to seek court intervention for a violation, the plaintiff must file a motion not returnable for 16 or 29 days (R.1:6-3a & R.5:5-4c). While an order to show cause could be filed, it is unlikely that a judge will issue an arrest warrant based on an ex parte application.


B. Mutual restraints


Mutual restraints can be entered under an FV docket number (Prevention of Domestic Violence Act) or as mutual civil restraints (FM or FD docket numbers).  Domestic violence experts caution against the use of mutual restraints because under the “power and control” theory there can be only one victim. 

1.  FV docket number (Act) restraints: two docket numbers required.
"Mutual Restraints" cannot be issued on a single restraining order.  The court has jurisdiction to enter restraints against only an individual who has admitted to or has been found to have committed an act of domestic violence. This requires the restrained party to be named as a defendant in a domestic violence complaint.  As a result, a defendant who wishes to have mutual restraints entered against the victim/plaintiff should be instructed to file a cross complaint that is separate from the original domestic violence complaint if the final hearing has not yet been held.  The complaint will receive a separate docket number, but the cases are normally heard together.  If both parties admit to or are found to have committed acts of domestic violence, restraints can be entered on the separate docket numbers against both as defendants.  

2. FM or FD docket number civil restraints: one docket number.

Mutual restraints entered under an FM or FD docket number are not limited by the Act and thus do not require specific findings of domestic violence circumstances.  The court may order civil restraints under one docket number.  Likewise, the parties are free to enter into mutual restraints under one docket number. 

3.  Psychology of “mutual restraints”: there is only one victim in a true domestic violence situation.
Experts in domestic violence argue that in true domestic violence situations, there cannot be mutual domestic violence.  Instead, only one person acts with a pattern of “power and control” and only one person is the victim.  Where courts order mutual restraints, the victim may end up feeling victimized a second time which may deter them from turning to the courts for future protection.  R. Emerson Dobash and Russell P. Dobash, Women, Violence and Social Change (Chapman and Hall, Inc. 1992); Lenore Walker, The Battered Woman (1979).  Batterers may feel more empowered to continue the abuse since they too were labeled as “victims.” 

Mutual restraints thus will not provide adequate protection to the true victim because the batterer may use the mutual restraint as a device to threaten the victim (i.e. the batterer may threaten to or actually allege that the victim has violated the terms of the mutual restraining order). Mutual restraints also cause the police and judges to doubt the true victim’s story, which gives the batterer more power.  This doubt could result in the police not arresting the batterer when arrest might otherwise be warranted. Denise Alexander, Domestic Violence, Michigan Family Law Journal, February, 1993; Kim Kinports and Karla Fischer, Orders of Protection in Domestic Violence Cases: an Empirical Assessment of the Impact of the Reform Statutes, 2 Tex. J. Women and the Law 163, 207 (1993).  Mutual restraints may also lead to the placement of minor children with the batterer or in foster care.  Finally, the issuance of mutual restraining orders may prejudice the victim in future proceedings. 

C.  Indefinite dismissal

In certain situations, the parties may agree that the plaintiff will allow a dismissal of the complaint and TRO if certain conditions are met.  

V.  Courthouse Procedures: “Through the Eyes of a Victim”

     
As previously mentioned, law student volunteers in Camden County family court are

              
likely to encounter many different situations involving victims with various issues and levels of complexity. Many of the victims you will assist will be completely unfamiliar with the procedures in family court because they have never been there before. Frequently, victims are not quite sure that they even want to get a restraining order. They may have been referred to the domestic violence unit by a family member, a friend, the police, a battered women’s shelter, or by a social services agency. Some of the victims that you will assist have never spoken to anybody about the abuse that they have been enduring, and you will be the very first person to whom the victim reaches out for help. 

     
On the other hand, many of the victims that you will assist have been to family court on numerous occasions and they will be familiar with the restraining order application process. It is important to remember that victims walk through the family court door at a different stages in the cycle of abuse, (see Appendix C), and each victim carries with her different experiences which affect the way she acts, reacts, and makes decisions. The abuse, which may or may not include physical violence, might have been a sudden and recent development, or it might have been ongoing over a period of years.  In many cases, the abusive behavior has been ongoing and the victim is just now realizing that the behavior is causing harm to her. You always need to be sensitive and compassionate about a victim’s trauma and treat her with respect and dignity.

     
In order to respect domestic violence victims, you must set aside your own pre-conceived notions of how you would behave if you were in the victim’s position.  You need to approach each case through the eyes of the victim that you are assisting. Each victim will have a different way of reacting to, and in many cases, protecting herself from, the abusive situation. You will meet victims who behave as a “stereotypical” battered woman - scared, withdrawn, overwhelmed, confused, self-blaming, and passive. You will need to be patient with the victim and allow her to open herself up to you. You may need to comfort her and reassure her that she has the ability and strength to make her own decisions. She might even have a few young children with her whom you will need to distract so that the victim can have some time to think.

At the other extreme, you will probably also meet victims who are completely different from the stereotypical image of a battered woman. A victim might feel belligerent and hostile towards not only her abuser, but also towards you and the entire court system. She might act aggressive, impatient, and short-tempered with you. Again, you will need to be patient with her, perhaps even allowing her some time to “vent” to you. Do not take what she may say to you personally and do not react defensively towards her; instead, listen closely to what she tells you and remember that people have different ways of reacting to and protecting themselves from stress and trauma. 

Finally, you will also meet many people who are somewhere in between these two extremes - victims who are disorganized, who have a hard time answering direct questions, who don’t speak in a logical and clear manner, who are angry, who are unfocused, and who are embarrassed.  A good analogy can be made between the way in which victims react to abuse and the way in which law students react to law school exams.  Stress and fear cause different kinds of reactions in people.  It is not for you to judge the victim or decide whether she has acted in the right or wrong way - only she knows best how to survive the abuse, and your role is to give her the necessary information to make an educated choice. 
            Regardless of their persona, each victim will have to go through the same procedural steps and you should familiarize the victims with each. 

 
A. The Second Floor Window: The Screening Stage
The first thing that a victim sees when she comes to family court to file for a restraining order is usually a very large crowd of people on the second floor involved in a variety of confusing and distracting things. There are usually many children around, court employees calling out names, sheriff officers patrolling the area, etc. all in an apparently unorganized and confusing manner. Many times there are not enough chairs in the hallways to seat all of the people who are waiting to be heard in family court. The victim will need to approach the enclosed glass reception desk and tell one of the court employees that she wishes to file for a restraining order. The receptionist will take her name and ask her to fill out an affidavit and a case information sheet.


It is at this point that you may first become involved. You can introduce yourself to the victim and ask her if she would like your assistance. You can start by explaining to her that you are a Rutgers law student participating in the Domestic Violence Project, and that you are in court to answer her questions and provide assistance. Be certain that she understands that you are not a lawyer, and that you are not providing legal representation. 
 

Experienced students suggest that you might want to ask her if she has any preliminary questions before completing any paperwork.  For example, they might not understand what a restraining order is, or whether they really want one.  Reviewing the cycle of abuse wheels may help the victim realize that their situation is not completely unique and that they are not alone.


As the victim works on the documents, you should explain why the court needs these documents in order to proceed.  Explain that it is very important to write a strong, concise, and organized summary of the incident(s) that caused them to come in that day seeking a restraining order, including any previous incidents including non-physical incidents.  You may need to explain what “counts” as an act of domestic violence under the Act so that the victim can write down abuse that they may not have realized was an act of domestic violence.  What you don’t want to do is write for them unless you are taking dictation: to do otherwise may be interpreted as legal representation.


Frequently, the best way for the victim to organize their thoughts is to simply tell their story, out loud, to you.   Then you can discuss how the judge is looking for the three-part test elements probably in some sort of order.  The victim may have started telling you about the abuse chronologically with day #1 of the relationship, but you are free to tell her that although the judge may need to know of day #1, the judge first needs to hear the most recent incident of abuse, and in some detail.

Again, you should stress that if there are any prior incidents of abuse, after she has written about this incident, she must include a reference to any prior acts of domestic abuse in the affidavit and the case information sheet.  If she neglects to indicate a prior history of abuse, she may be prohibited from addressing the issue at the final restraining order hearing.  Not indicating a prior history of abuse may violate the defendant’s due process of law, because he would not have been given notice about all of the violent incidents.  Some of the family court judges rely only on the information in the affidavit when making a determination of whether the Prevention of Domestic Violence Act has been violated.  Encourage victims to at least mention that previous acts of domestic violence have occurred in the affidavit. Always try to get the victim to talk to you about the incident before she starts to write about it because it will help her to organize her thoughts and make her appear more credible in the eyes of the judge.

After she has completed the affidavit, the victim needs to fill out a case information sheet which is a fairly detailed questionnaire regarding personal information about the victim and the defendant.  She might not have all of the information accessible to her, such as the defendant’s social security number, weekly income, etc., but she should answer it to the best of her ability. When the victim is finished, she should return the two forms to the reception window and wait to be called for an interview with an intake officer.  You should take this time to provide information on safety planning to the victim. (see Appendix D).


B. The Interview and Complaint

The victim will be sitting in the hallway on the second floor waiting to be called in for an interview with an intake officer. You might want to remain with her, especially if she is nervous or scared, so that you can explain the process of the interview with the intake officer, and the ex parte hearing with the judge or hearing officer.  You can accompany the victim when she is called to see the intake officer, and you should participate in the interview.  After you become familiar with the process you may be permitted to take the actual complaint yourself, or you might want to help the intake officer in taking the complaint by asking the victim relevant questions. You should follow along with a blank complaint form so that you can help the intake officer by asking appropriate questions. After the complaint has been filled out, the victim will be sent back out into the hallway where she must wait until she is called in to see a judge or hearing officer in an ex parte hearing.


C. TRO Ex Parte Hearing Procedures

Waiting outside the courtroom for the TRO ex parte hearing can be boring and nerve wracking. The victim might be having second thoughts about her decision to seek legal redress, or she might be worrying about what her abuser will do when he is served with the restraining order. She might be anxious about getting out of court in time to pick her children up at school, or she might be nervous that she did not put enough quarters in the parking meter. It is not uncommon for the victim to wait several hours before being called.  There are many things that you can do during this period to comfort and support the victim. You can explain to her what will happen at the hearing and the types of questions that the judge or hearing officer is likely to ask her. She can practice what she is going to say to the judge by re-telling her story to you. If she needs to make a phone call, use the bathroom, or put more quarters in the parking meter, you can listen for her name to be called and explain where the victim is to the sheriff’s officer so that she does not lose her place in line. At this point you should give the victim some of the several brochures that provide information about social service programs, counseling, battered women’s shelters, social support services for battered women, drug and alcohol rehabilitation programs, welfare services, job placement programs, etc.  Alternatively, the victim may be tired of telling her story by this point and she may simply want to read something “mindless”.  There are several magazines in the victim’s waiting room (Room #200 on the 2nd floor of the courthouse) that you can bring out for her to read.  If you have not already done so, this time can be used to discuss safety planning.

The victim will eventually be called in to see a family court judge or hearing officer in an ex parte hearing.  An ex parte hearing is an “emergency” hearing, and the defendant will not be present. Because the defendant is not present at this hearing, the judge cannot grant permanent relief at this stage. A judge can only issue permanent relief in the form of a FRO if the defendant is present and is provided due process. Therefore, at the ex parte hearing, the judge may only issue a temporary restraining order. The judge will typically have a final hearing scheduled within ten days of the ex parte hearing, and the TRO will be effective until the parties come back for the final hearing. Be sure that the victim understands that a TRO is only temporary and that she must come back to family court for the final hearing. If she does not appear for the final hearing, her TRO may expire and the judge may even dismiss her case. You do not want the victim to be misled into thinking that she is “finished” once she obtains the TRO, because, in fact, she is only halfway there. Even though you need to encourage and reassure the victim, you also need to explain, realistically and accurately, the legal steps and obstacles.

The judge “shall” issue a TRO in an ex parte hearing “if it appears that the plaintiff is in danger of domestic violence” N.J.S.A. 2C:25-28(g), and the judge “may” issue a TRO in an ex parte hearing “when necessary to protect the life, health or well-being of a victim on whose behalf the relief is sought.” N.J.S.A. 2C:25-28(f). The victim can meet this burden by explaining to the judge, in detail, the most recent incident of abuse which prompted her to come to family court, and any history of domestic violence between herself and the defendant. If the victim is afraid of the defendant, she needs to tell the judge, and explain why she is afraid of the defendant. Although the judge will question the victim and try to elicit information from her, he cannot read her mind, and it is the victim’s burden to convince the judge that she needs a restraining order to protect herself and possibly her children. Remember, although you may accompany the victim into the courtroom, you cannot sit with her at the counsel’s table, and you cannot speak for her or to her.  She must be prepared to explain to the judge, on her own, why she needs a restraining order.  It is important for the victim to tell the judge if she is afraid of the abuser, or how his actions made her feel.

If the judge or hearing officer denies the victim’s request for a TRO, you need to make sure that she understands that she can always come back and file for another restraining order if another incident of abuse occurs. At this point, however, the victim may be very disappointed with the legal system and you may be able to explain to her more the reason the restraining order was denied. You should encourage her to seek legal redress again if another incident occurs. You can give her information about social service programs if she is interested, and you can go over a “safety plan” with her. (see Appendix D).

If the judge grants the victim’s request for a TRO, wait with the victim until she gets the order so that you can review it with her. Usually, she will get three copies of the order. One of the copies is for the victim. Tell her to keep a copy on her person at all times. Once the defendant is served with the restraining order, he is prohibited from having contact with the victim. Tell the victim that if the defendant attempts to contact her, she can call the police, inform them that she has a restraining order against the defendant, and that he has violated the restraining order. When the police arrive, she should immediately show them her restraining order. Advise the victim to make copies of her TRO and to “spread” them around - she should keep a copy in her car, at work, at her children’s school or day care center, at her parent’s house, etc. 

The second copy of the TRO is to be given to the police station in the victim’s municipality or town. Upon leaving family court, she should immediately go to the police station where she lives and give them the second copy of her TRO. 

The third copy of the TRO is to be served on the defendant. The victim is never to serve the defendant with the restraining order herself.  This cannot be emphasized enough.  Be certain that the victim understands that she should not personally serve the defendant with the TRO, because it could place her in extreme danger. The victim should either give the restraining order to the police, and they will serve the defendant, or the victim should give the restraining order to the police in the town that the defendant lives in and they will serve him.  If the victim lives with the defendant, she should tell the police when he would be at home so they can serve him and she should not be there when the police serve him.  Recommend that she (and the children) visit with a relative or a friend during the time that the police are expected to serve the defendant.  The victim should leave a phone number where she can be reached with the municipality that is serving the defendant so they can call her when it is safe for her to go home.

Finally, read through the TRO with the victim before she leaves. Verify that the TRO reflects what the judge ordered in the courtroom. If one or more of the terms of the TRO is substantially different from what the judge ordered, a mistake may have been made, and the victim should ask the judge to amend the order. Be sure to point out the date and time that the victim is to come back to Family Court for the final hearing (this should be on the last page of the order). Also, make sure that the victim understands all of the terms of the TRO, and what to do if the defendant should violate any of those terms. Finally, if the victim meets the guidelines for the Project’s pro bono attorney referral service, you should ask the victim to consider this option before she leaves. If the victim needs the assistance of a pro bono attorney, you can begin to coordinate the referral at this point, however, often she will not know whether or not the defendant will obtain counsel for the final hearing until the actual hearing.  This scenario is frequent and upon reading the next section you will know how to handle such a situation.

VI.
What Is My Role as A Law Student Volunteer?


“The Do’s And Don’ts” 



A.  
We are there by permission, not right.



Please remember that the Project’s volunteers are allowed to speak with the victims at the courthouse because we have received the permission of the presiding judge.  For this reason, among others, it is important for us to maintain a good reputation.  Please treat this role as you would any paying law job.



**Procedure note: After you have been through the mandatory security clearance, you will be issued a pink nametag that indicates your full name and the fact that you are a volunteer for the judiciary.  (Don’t leave the courthouse with the security badge in your possession.)  You must leave the badge in the designated drawer at the courthouse.

B. What you may do as a law student advocate: Provide legal information and non-

       legal support.
As a law student volunteer in the Project, you may:

1. assist victims in filing complaints; 

2. explain the Act provisions (and show her the statute) without including your own analysis or interpretation of the law;

3. explain court procedures to the victim; 

4. provide the plaintiff with copies of our Protecting Yourself booklet. 

5. listen to the victim’s summary of events and tell her what types of questions the judge is likely to ask her; 

6. explain to the victim the options which are legally available to her; 

7. accompany the victim inside the courtroom to provide emotional support; 

8. flag potential problems which indicate that legal assistance may be helpful (and in those cases you must screen potential litigants for financial eligibility); and

9. approach skilled attorneys to possibly volunteer for the Project (regardless of which side they represent when you see them in the courtroom). 


C.  
What you may not do as a law student advocate: Don’t act like a lawyer (yet).


As a law student volunteer in the Project, you should not give specific legal advice regarding the victim’s situation. Only attorneys licensed to practice law in the state of New Jersey, or a third year law student while under attorney supervision under Rule 1:21-3(b), can offer legal advice concerning domestic violence issues. While you may tell the victim about her legal options, you cannot advise her which option to pursue or what you would do if you were in her position.  You should also try to avoid writing down ideas for the victim since that could be seen as representing her.  It is OK to act as a mere “scribe” and take down her actual words as she says them, but you should not embed your opinions or advice into that document.  


At times, the line between merely “providing information” and “offering legal advice” can be unclear. ***When in doubt, always err on the side of caution and consult Ruth Anne Robbins, the Project’s Supervising Attorney. (Please don’t assume that you are acting under the direct supervision of an attorney unless that attorney has OK’d it.)

A good rule to follow is that student volunteers should focus on giving general information, which might be included in a pamphlet about domestic violence.  Never tell the victim what she should do; instead, tell her what she may do. Your role is not to give the victim specific advice regarding her situation, but instead to provide support to the victim and to empower her with information so that she can make an informed decision for herself.


D. 
Student Safety (we aren’t trying to scare you off, just make you aware).
While you may be helping a victim effectively present her case to the judge, the decision to obtain a FRO belongs to the victim.  The abuser, however, may not see it that way.  You will encounter defendants who have used violence or the threat of violence to intimidate people in the past. To some defendants you may be seen as an enemy because they think you are in court to help the victim get away from them.  He sees conversation, note taking, brochures being distributed, and a stronger victim in court.  Therefore, he may blame you for the dissolution of his relationship.  

One way to protect yourself from unwelcome inclusion into these people’s lives after you leave the courthouse is to protect your identity.    For your own safety, you should either affix your pink security tag to your clothing so that your name is not facing the public, or put a piece of masking tape on the badge to cover your last name. There have been instances where student volunteers have been contacted by defendant-abusers and this must be avoided.  

In addition to concealing your nametag, you should consider removing any personal information from the Rutgers’ website.  You would not want a defendant to know your address or phone number for reasons that are obvious.  The Law School’s website student directory: https://camlaw.rutgers.edu/cgi‑bin/students/directory.cgi is considered secure since the information included there is not accessible to the general population. The main Rutgers University website directory, “Finding People” http://clue.rutgers.edu:8890/pdb_p/plsql/pdb_display is not a secure site and all the information listed there under your name is available to the general public.  You may choose to remove personal information from either or both sites.  Directions on how to remove information are available from Maureen Murphy Aguilar on the 6th Floor.

Another note of caution:  Never give a victim of domestic violence your home phone number or call her from home.  Not only could you foster an ongoing dependency, which is not in her best interest, but you could also put yourself at risk.  Given the increasing use of caller I.D., calling from home may also present a risk.  Whenever possible make calls from court or use the Project telephone located in the Civil Practice Clinic, which is designated for use by students volunteering for the Domestic Violence Project.   That number is 225-6425.  

See next page for summary sheet.

Guidelines for assisting victims

	
May
	
Should Not

	· Screen potential litigants for financial eligibility for pro bono referral
	· Assist a defendant, unless cross-complaints have been filed and they are also a plaintiff.

	· Assist victims in filing complaints
	· Give specific legal advice

	· Help victim fill out court documents (don’t do the writing unless acting as a pure scribe taking dictation)
	· Include your own thoughts, opinions or           legal advice in any document you help            the victim create.

	· Explain court procedures
	· Tell a victim that the court “will” or “must” do something

	· Explain to the victim what legal options are available to them
	· Tell the victim what you would do in her situation

	· Tell the victim what types of questions the judge is likely to ask
	· Suggest testimony to the victim or                   “script” either direct or cross                            examination questions

	· Listen to victim’s summary of the events
	· Write down her events using your own            language

	· Accompany victim into court
	· Appear on behalf of the victim in court (don’t sit at counsel table)

	· Provide emotional support to the victim
	· Give your home phone number to a victim

	· Call a victim from the domestic violence telephone in the Civil Practice Clinic
	· Call a victim from your home

	· Flag potential difficulties which indicate that legal assistance may be required
	· Guarantee that we can provide an attorney or forget to ask financial need questions


VII.  When to make attorney referrals: defendant has counsel and plaintiff has financial need.

One of the purposes of the Project is to refer victims who would otherwise be unable to obtain representation to pro bono attorneys.  Several factors determine whether a victim should be referred to a pro bono attorney working with the project.  Although the Project is well publicized to members of the bar, given the challenges involved in domestic violence cases, our pool of attorneys is relatively small.  In addition, we are committed to limiting the number of cases referred to each attorney to avoid volunteer “burn out.” For these reasons we can never guarantee a victim that an attorney will be assigned to represent her.  Given the limited number of representations the Project can assume during each semester, it is imperative that the law students who are determining who should received representation carefully screen victims.

The type of case that should be immediately red flagged for a referral is one where the defendant has an attorney but the victim is not represented.  This often is not known until the parties appear for the final hearing.  However, at the final hearing either party can request a continuance in order to obtain representation.  A continuance is granted at the discretion of the judge and although not guaranteed it is often granted.  Since the victim herself must make the request, it is important for you to advise the victims you meet about this option. 


After you have decided that a need for an attorney is probably present, you must assess the financial resources of the victim. The Project will refer a victim whose income level is less than 200% of the poverty guidelines established by the U.S. Government.  To determine eligibility a chart is included in this handbook on page 23.  If the case is close, or you feel there are extenuating circumstances such as the age of the plaintiff (under 21 or so, or over 65), a high risk of severe injury, or fatality, you should let Professor Robbins make the final determination. 

South Jersey Legal Services uses the standard of 125% of the poverty level to provide assistance.  In addition, if a victim is facing difficult circumstances, even if the defendant is not represented, SJLS will consider representing her. Also, if there are unusual expenses, even if a victim’s income is above their cut off level, they will accept the case.  These expenses include medical costs, childcare, transportation for employment purposes as well as other deductions.  If a victim appears to meet these financial standards a student may suggest that the victim call South Jersey Legal Services.

If a financially-eligible victim discovers that the defendant has an attorney, and wants an attorney to represent her, tell her that the Rutgers Project may be able to help but that she will have to ask for a postponement in the meantime. Please try to make sure the person understands this is not a guarantee of a free attorney.  Some victims may decline because they would rather not take another day off from work, or hire a babysitter again, or deal with the emotional trauma that comes from preparing yourself for the hearing and then not having it be heard.  If the victim wants an attorney and the other criteria are met, you can begin the referral process.

Maximum Income Level Chart

The chart below gives the current breakdown of the income standards for both South Jersey Legal Services and the Domestic Violence Project by week, month, and year.  Victims should be informed that we might need to see some type of verification of their income level.  This may be satisfied by the previous years’ tax return or another document that could verify their income (pay stubs, etc.).  

( The number at the left of the chart represents the victim ant the number of the victim’s dependents, i.e. children.

( Income shown in the chart is gross income (before taxes).


( Income does not include assets, so you must also inquire about other assets, including trusts, bank accounts, stocks, and cars (you can tell a lot about someone’s financial resources by the make and year of their car).  Be reasonable, we are not going to tell someone “no” because they own sentimental personal items such as their grandmother’s pears or other heirlooms, however, if they have a 5 carat diamond ring on their hand they probably can afford an attorney.


( If you have any doubts turn in the form and the supervising attorney will make the final decision.

2002 HHS Poverty Guidelines (as of 3/14/03)
	Size of 

Family Unit
	100%
	125%
	175% 

SJLS Limit
	200%

 Rutgers Limit

	1
	$8,980
	$11,225
	$15,715
	$17,960

	2
	$12,120
	$15,150
	$21,210
	$24,240

	3
	$15,260
	$19,075
	$26,705
	$30,520

	4
	$18,400
	$23,000
	$32,200
	$36,800

	5
	$21,540
	$26,925
	$37,695
	$43,080

	6
	$24,680
	$30,850
	$43,190
	$49,360

	7
	$27,820
	$34,775
	$48,685
	$55,640

	8
	$30,960
	$38,700
	$54,180
	$61,920

	For each additional person, add:
	$3,140
	$3,925
	$5,495
	$6,280


Special circumstances warranting a pro bono attorney: 

If the defendant does not have an attorney or if the victim does not meet the financial guidelines set forth above, there are some further questions that could be asked when determining whether a victim of domestic violence should be referred to an attorney.  They are as follows:


( How old is the plaintiff (we will consider taking a case where the plaintiff is under 21 or so, or elderly) 


( Are the allegations of abuse sending off warning bells in your head beyond the “typical”?


( Are weapons present or involved in the abuse?


( Does it appear that the victim lacks the ability to properly present her case at the FRO for any of the following reasons:

          

 
a. The victim appears to have a poor ability to communicate effectively;

          

 
b. The victim appears “defeated” or resigned to the abuse

c. You sense that the victim is so intimidated by her abuser that she will be unable        to effectively communicate the abusive events


d. Any physical or mental disabilities which effect the victim’s communication                                         skills;

e. Anything else that you believe would prevent the victim from effectively                      presenting their case.

If the answer is yes to any of the above questions then you should complete a referral sheet and notify Beth Hastings.  The Supervising Attorney will determine whether a third-year law student should contact the victim and help her prepare for the final hearing.  There may be times that the victim does not meet any of the above criteria but your instinct tells you that she needs representation.  Trust your instinct and notify the law school.  We will never regret referring a victim - let us never regret not referring a victim to an attorney.  

VIII.      Final Hearing

When the victim comes back for the final hearing she may be represented by private counsel or by a pro bono attorney.  In the vast majority of cases, however, the victim will be appearing pro se, or on her own behalf.  She may or may not have been assisted by a Rutgers law student when she obtained her TRO.  If at all possible, you should try to assist the same victims that you assisted at the TRO stage, since it is almost always comforting for the victim to see a familiar face.  It is usually easier for her to talk to someone with whom she has already developed a relationship.  Frequently, however, this will not be possible because the final hearings tend to not be scheduled on the same day of the week as the ex parte hearing. Therefore, most of the victims that you will assist at the final hearings will be new cases to you.  Try to read through the victim’s file before you meet with her so that you can understand the procedural history and the substantive issues in her case.

A. Make the plaintiff as secure as possible.

As in the ex parte hearings for TRO’s, introduce yourself to the victim and ask her if she would like your assistance.  Again, if the victim wants your assistance, there are many things that you can do to help alleviate her stress and anxiety and to prepare her for the final hearing.  First, make sure that the victim has checked in at the reception window and she knows what courtroom she is to go to.  Second, take the victim into room 200, the Victim/Witness room if she so desires.  Make sure that whoever is calling the list knows that the victim is there with you.  The court will either call on the phone located in room 200 for the victim, or a sheriff’s officer will call for her.  


B. Use the victim waiting room as a sanctuary.

Defendants are not allowed in the victim/witness room nor is the defendant allowed to communicate with the victim.  If he approaches her, remind him that the TRO is still in place against him and he may not have any contact with her.  If he persists, report his behavior to the nearest sheriff’s officer.  If the defendant tries to speak with you or if he complains that he wants you to assist him, politely but firmly, explain to him that you are not a lawyer.  Furthermore, tell defendant that you are not providing legal assistance to the victim and that you cannot speak with him or provide any type of assistance to him.  Inform the defendant that you are a domestic violence victim’s advocate, and it would create a conflict of interest to assist him.  You may tell him that he can ask the receptionist at the window for assistance but that you cannot speak with him. 

C. Explain the process to the plaintiff.

1.  Information Not Advice

If the victim does not wish to postpone her hearing, you can help her to more effectively present her case in front of the judge that day.  Take some time to explain to the victim what will happen in the courtroom.  The defendant will be present during the victim’s testimony and he will have an opportunity to present his case.  Usually the judge will listen to the victim’s testimony first, and she will need to explain the incident that caused her to seek a restraining order in family court.  Again, she should describe the incident in as much detail as possible. The judge might ask her some questions throughout her testimony.  The victim must always answer the judge’s questions honestly and respectfully.  Also remind the victim never to interrupt the judge while he or she is speaking and to never raise her voice or talk back to the judge.  Although the victim may be upset or frustrated by the judge’s questions, she should never antagonize him or her because realistically, it could affect the outcome of her case.  This is not a “made for TV” courtroom.

2. Taking Notes

When the victim is finished with her testimony, the judge will ask the defendant for his version of the story.  The defendant might admit to the victim’s allegations or he might deny them entirely.  If the defendant tells a completely different version of the incident and the victim believes that he is lying to the judge, she should not interrupt the defendant while he is testifying.  This will irritate the judge and it could hurt her case.  Tell the victim that she will have an opportunity to rebut the defendant’s allegations after he is done testifying. The victim might want to take notes during the defendant’s testimony so that she does not forget what he said when it is her turn to rebut his testimony.  Explain to the victim that if she and the defendant tell the judge two completely different stories, the judge will have to make a credibility determination (decide who is telling the truth) before ruling on the case. The best way for the victim to boost her credibility is for her to honestly and accurately tell the judge what happened in her own words and to answer all of his questions completely and respectfully.  In addition, judges frequently make credibility determinations based on the parties’ body language, the consistency of their testimony, and their conduct in the courtroom.  Again, the victim can practice her testimony with you while she is waiting to see the judge, but you cannot give her legal advice and you cannot tell her how she should present her case.  You can only tell her about her legal options and give her general information, which might appear in a pamphlet on domestic violence.

3.  Preparing for Oral Testimony

When explaining the case to the judge, the victim should be as descriptive as possible.  Dates, a full description of the physical acts, and background information are key when painting a picture of what occurred to the judge.  It is crucial that the victim use action words, and concrete descriptions to describe what happened.  Further, the victim should tell the judge about their emotional state at the time of the incident and throughout the relationship.  Throughout the hearing it is important that the victim be as honest as possible.  A slight discrepancy in the victim's testimony could lead a judge to not find them as a credible witness, not believe anything they say, and dismiss the restraining order.   

A good way for the victim to give testimony is to start from the most recent incident, the one on the complaint, and work backwards in time. The victim should be reminded that the judge was not present during the incident, nor were they present during the relationship.  The victim should try to make it easy for the judge to find in their favor and grant the restraining order by being prepared to tell the judge what happened with as much detail and accuracy as possible.

As a volunteer it will be your job to prepare the victim for the kinds of the questions the judge is likely to ask.  Remember that you should avoid giving legal advice.  It is your job to provide legal information.  You may talk about specific testimony, but you cannot coach testimony!  The following should give you a good sense of how to get the victim used to telling her story.

You might want to remind the victim of the different types of relief that she can request at the final hearing.  You should go through a blank copy of an FRO with the victim to show her what she can ask for, and you should explain the limits of those terms to her (see II. Restraining orders: what they can and cannot do to protect victims of domestic violence in New Jersey). The victim might want to make a list, in the order of priority, of the different forms of relief that she wants to request so that she does not forget what she wants during the hearing.  Lastly, you should make sure to provide information on, and discuss safety planning with the victim.
Basic Facts First. First, it's a good idea to start with the preliminary facts, such as relationship with the defendant, children in common, and living arrangements.  These are facts that the judge will be looking for up front.
Interviewing Techniques.  It is important for volunteers to understand that types of questions that are asked of the victim when discussing the incident and the relationship directly impact the development of the facts and issues for a particular case.  There are two broad categories of questions that are used during the interview, open and narrow.

It is usually a good idea to start with the open ended questions, then ask the narrow questions to focus the victim's attention to a certain incident, returning to the broad open questions to seek a fuller understanding of the incident as well as other incidents that may have occurred.  It is through this alternation of open and narrow questioning that a full development of the issues and facts can be obtained, and this is probably the same method that the victim will see in the courtroom when she is being questioned by the judge.

Dates, Details, and Descriptions.  The more detailed the facts, the better the judge will understand the issues of the case.  Further, a detailed fact pattern can give lend credibility to the testimony.  Information such as dates, times, and the specific physical nature of the acts of violence can paint a picture in the mind of a listener.  To further the understanding of the incident, the victim will need to talk about background information to provide a rationale behind the defendant's motives.  Further, the will be looking for the victim's emotional reaction to the situation.  If not mentioned by the victim, the student should always ask if weapons or drugs were involved, and should remind the victim that the judge will want to know as well.

Evidence.  The student should always inquire about physical evidence because the court will find it very persuasive.  Are there any pictures of physical abuse or hospital records, actual damaged items that could be brought in, evidence of communications by the defendant to include answering machine messages or letters, witnesses to the acts, and were the police called to the incident.
Prior History.   Judges place a heavy emphasis on prior history, and so the students should always inquire about a previous history of violence.  When asking about past acts, the volunteer should understand that the victim will probably not know what domestic violence is under New Jersey law.  Most people only think of physical abuse, and do not know anything about the cycle of violence, or power and control.  Try asking the victim open ended, non leading questions about whether:

· She has access to the finances of the family.

· She is permitted to keep in close contact with friends or family.

· She needs to report in.

· The defendant has made threats, broken things, harmed pets, called repeatedly or at odd hours, or made wild accusations.

Further, the victim may feel embarrassed or protective of the defendant and not want to discuss all the acts in the past.  That is why a good interviewer, in addition to asking broad and narrow questions and exercising patience and good listening skills should also try to establish a rapport with the victim.  If the victim feels comfortable speaking to the interviewer, the interviewer will most likely be able to obtain a better understanding of the facts and issues. 

The interviewer should always keep in mind that patience and good listening skills are key.

4.  Presenting Physical Evidence

On the day of the hearing, the victim should bring in all evidence to be used in the evaluation of the claim.  Witnesses should be brought in that day if available.  If there are pictures or hospital records, the victim must bring them in.

5. Courtroom Demeanor and Focusing on Safety

The victim's demeanor in the courtroom can play a crucial role in the outcome of the case.  The volunteer should stress to the victim the need to be very polite to the judge.  When a judge is talking, never interrupt.  The victim should be made aware that the judge could dismiss or grant the restraining order.  Further, the victim should refrain from arguing with the defendant before, during, or after the hearing.

At this point, the victim should focus on obtaining the restraining order.  Sometimes a victim may be thinking chiefly about child support or some other award at the moment.  It is important that the victim focuses on the restraining order and why they need protection from the court.  Child support payments, recovery of damages, or any other additional awards are certainly a critical concern for the plaintiff, but survival comes first.  You can assure the victim that the judge will address support, but remind them that if money seems to be real motivation, her story may not be as believable.  Sometimes these issues can cloud the proceeding and the true nature of what the victim seeks.  

6. Other Relief

If the judge awards the FRO, then the extras will be discussed.  The victim should be prepared with documentation and other information to support their request for relief.  You can review what sorts of relief are available (see §29 of the PDVA) with the victim.

7.  After the Hearing: Explaining the Importance of Carrying the FRO at All Times.

When it's done, the volunteer should remain with the victim.  The volunteer should go over the documentation quickly with the victim once received.  If a FRO is granted, the volunteer should tell the victim to make many additional copies and to carry a copy of the FRO on them at all times.  People to give a copy of the FRO to might include parents, neighbors, friends, school if they have children in common, and the victim's place of work.

Think about what you know of the particular victims situation.  For example if the victim ahs a medical condition, she should give a copy to her doctor and pharmacy to ensure that the defendant doesn’t try to pick up the medicine instead.  (This really does happen).  

If a FRO is not granted the victim will have to wait for another act to occur before reapplying for a TRO.

D.  How to deal with defendants’ attorneys: you are probably better informed than 

      they are, and you should not let them intimidate you.


You may meet up with some attorneys who act assertively on behalf of their client, the defendant.  If the defendant is represented and the attorney approaches the plaintiff wishing to speak to her about settling the case, feel free to tell the plaintiff that she does not need to speak to the attorney and that will not in any way affect the judge’s decision.  Many plaintiffs believe otherwise.  Remember the whole “power and control” dynamic.  If you are feeling especially bold feel free to direct the attorney’s attention to N.J.S.A. 2C:25-29 which specifically states that there is to be no negotiations or mediation with respect to a violation of the Prevention of Domestic Violence Act.  If the attorney gives you a hard time, take the attorney’s card and give it to the Supervising Attorney, Ruth Anne Robbins.  She will be happy to take it from there. You do not have to give the attorney your name.  We have generic business cards, which you may hand to the attorney instead.  

If, on the other hand, you see an attorney handle a case exceptionally well (even a defendant’s attorney), please ask them for their card and give it to the Supervising Attorney, Ruth Anne Robbins, so that Professor Robbins can try and recruit that attorney as one of our volunteers. Attorneys get very little positive feedback, they will surely appreciate any compliments you give them about their handling of a case. 


E. Safety Planning: make sure the plaintiff knows to carry the F.R.O. at all times.


As part of your training, you learned that the most dangerous time for a victim happens when she tries to leave.  Getting a restraining order provides some protection but it can’t do it all.  The victim needs to do some preparation.  While it is never fun to have a scary or unpleasant conversation with someone, this is something that could save the person’s life.  We have a safety planning brochure which you should try to go over with the victim so that she can think about these issues. 

IX. Ramifications of a restraining order and penalties for violating it:

The “teeth” behind a domestic violence restraining order is the statutory mandate that the police must arrest the defendant if they have probable cause to believe that the defendant has violated the no-contact portion of a restraining order, whether it is a TRO or FRO. The court will impose criminal sanctions, and for a second violation, will impose a minimum jail time of not less than 30 days. That is why it is so important that plaintiffs always carry their TRO or FRO on their person and why plaintiffs should keep extra copies in key locations. Although the document will be on file, the plaintiff will have a much faster response from the police if she has a copy with her. Whether or not the violation hearing is heard by a family court judge or a criminal court judge depends on the criminal degree or severity of the violation. Harassment, for example, will be heard by a family court judge. Aggravated assault will be heard by a criminal court judge. 

Moreover, the entry of a restraining order prohibits defendants from owning or carrying a weapon, including a prohibition on carrying a service weapon if the defendant is a police or security officer. The defendant presumptively will not have custody of the children without a showing that the plaintiff is otherwise unfit to retain custody (example: drug abuse or child abuse). A defendant who is also an attorney may find their license suspended for 3 months. All defendants with FRO’s entered against them will be fingerprinted and entered into a national databank. That requirement may have employment implications depending on the particular defendant’s career field. 

None of the above paragraphs apply if the plaintiff agrees to the entry of  “civil restraints.” The police do not need to respond and are not required to arrest the defendant for a violation (unless the police would otherwise arrest based on the type of crime). The defendant does not risk jail time for a violation, even a second violation. Instead, the plaintiff’s only recourse for a violation is filing a “motion to enforce litigant’s rights,” which would not carry the same criminal implications. For that reason, civil restraints are often referred to as “having no teeth.”

X.   Closing words and thanks.

The Project exists to serve the mutual needs of victims of domestic violence and students at the Rutgers School of Law - Camden.  The victims need support and information to empower them to get through a traumatic period in their lives.  Students need a vehicle to gain experience and exposure to the practical side of the legal system.  Students are limited in what the law allows them to do, however the support they give is invaluable to the victims.

Not only do student volunteers support the victims of domestic violence but they also support each other.   This handbook cannot cover all of the possible situations that you will encounter at court, which is why we have a mentoring program and is why we have  a full-time Supervising Attorney.  If you are not sure what to do when faced with a unique situation, just ask.  This is an educational opportunity for you and we hope you will utilize our resources.

In surveys of the Camden County family court judges, the judges have responded positively about the DV Project.  They believe that the Project has impacted positively on how well victims are prepared for the final hearing and that students are a valuable asset to victims.  In addition they have said that the Project assists the court in the development of the case law on domestic violence

Thank you for donating your time and energy to the Rutgers Law Domestic Violence Project and to domestic violence victims in Camden County.

This document and other accompanying materials are available electronically on the web at:

http://www.camlaw.rutgers.edu/organization/o-dvp/

APPENDIX A
New Jersey Prevention of Domestic Violence Act

Note: These statutes are often amended.  These statutes are current as of December 2001.  You should always update your research.  In other words, do not rely on these statutes to be the current version!
New Jersey Prevention of Domestic Violence Act

N.J.S.A. 2C:25‑17. Prevention of Domestic Violence Act of 1991; short title

This act shall be known and may be cited as the “Prevention of Domestic Violence Act of 1991.”
N.J.S.A. 2C:25‑18. Findings and declaration

The Legislature finds and declares that domestic violence is a serious crime against society;  that there are thousands of persons in this State who are regularly beaten, tortured and in some cases even killed by their spouses or cohabitants;  that a significant number of women who are assaulted are pregnant;  that victims of domestic violence come from all social and economic backgrounds and ethnic groups;  that there is a positive correlation between spousal abuse and child abuse;  and that children, even when they are not themselves physically assaulted, suffer deep and lasting emotional effects from exposure to domestic violence.  It is therefore, the intent of the Legislature to assure the victims of domestic violence the maximum protection from abuse the law can provide.

The Legislature further finds and declares that the health and welfare of some of its most vulnerable citizens, the elderly and disabled, are at risk because of incidents of reported and unreported domestic violence, abuse and neglect which are known to include acts which victimize the elderly and disabled emotionally, psychologically, physically and financially; because of age, disabilities or infirmities, this group of citizens frequently must rely on the aid and support of others; while the institutionalized elderly are protected under P.L.1977, c. 239 (C. 52:27G‑1 et seq.), elderly and disabled adults in noninstitutionalized or community settings may find themselves victimized by family members or others upon whom they feel compelled to depend.

The Legislature further finds and declares that violence against the elderly and disabled, including criminal neglect of the elderly and disabled under section 1 of P.L.1989, c. 23 (C. 2C:24‑8), must be recognized and addressed on an equal basis as violence against spouses and children in order to fulfill our responsibility as a society to protect those who are less able to protect themselves.

The Legislature further finds and declares that even though many of the existing criminal statutes are applicable to acts of domestic violence, previous societal attitudes concerning domestic violence have affected the response of our law enforcement and judicial systems, resulting in these acts receiving different treatment from similar crimes when they occur in a domestic context.  The Legislature finds that battered adults presently experience substantial difficulty in gaining access to protection from the judicial system, particularly due to that system’s inability to generate a prompt response in an emergency situation.

It is the intent of the Legislature to stress that the primary duty of a law enforcement officer when responding to a domestic violence call is to enforce the laws allegedly violated and to protect the victim.  Further, it is the responsibility of the courts to protect victims of violence that occurs in a family or family‑like setting by providing access to both emergent and long‑ term civil and criminal remedies and sanctions, and by ordering those remedies and sanctions that are available to assure the safety of the victims and the public.  To that end, the Legislature encourages the training of all police and judicial personnel in the procedures and enforcement of this act, and about the social and psychological context in which domestic violence occurs; and it further encourages the broad application of the remedies available under this act in the civil and criminal courts of this State.  It is further intended that the official response to domestic violence shall communicate the attitude that violent behavior will not be excused or tolerated, and shall make clear the fact that the existing criminal laws and civil remedies created under this act will be enforced without regard to the fact that the violence grows out of a domestic situation.

N.J.S.A. 2C:25‑19. Definitions

As used in this act:


a.
“Domestic violence” means the occurrence of one or more of the following acts inflicted upon a person protected under this act by an adult or an emancipated minor:

(1)
Homicide N.J.S.A. 2C:11‑1 et seq.
(2)
Assault N.J.S.A. 2C:12‑1
(3)
Terroristic threats N.J.S.A. 2C:12‑3
(4)
Kidnapping N.J.S.A. 2C:13‑1
(5)
Criminal restraint N.J.S.A. 2C:13‑2
(6)
False imprisonment N.J.S.A. 2C:13‑3
(7)
Sexual assault N.J.S.A. 2C:14‑2
(8)
Criminal sexual contact N.J.S.A. 2C:14‑3
(9)
Lewdness N.J.S.A. 2C:14‑4
(10)
Criminal mischief N.J.S.A. 2C:17‑3
(11)
Burglary N.J.S.A. 2C:18‑2
(12)
Criminal trespass N.J.S.A. 2C:18‑3
(13)
Harassment N.J.S.A. 2C:33‑4
(14)
Stalking N.J.S.A. 2C:12‑10.
When one or more of these acts is inflicted by an unemancipated minor upon a person protected under this act, the occurrence shall not constitute “domestic violence,” but may be the basis for the filing of a petition or complaint pursuant to the provisions of section 11 of P.L.1982, c. 77 (C. 2A:4A‑30).

b.
“Law enforcement agency” means a department, division, bureau, commission, board or other authority of the State or of any political subdivision thereof which employs law enforcement officers.


c.
“Law enforcement officer” means a person whose public duties include the power to act as an officer for the detection, apprehension, arrest and conviction of offenders against the laws of this State.


d.
“Victim of domestic violence” means a person protected under this act and shall include any person who is 18 years of age or older or who is an emancipated minor and who has been subjected to domestic violence by a spouse, former spouse, or any other person who is a present or former household member.  “Victim of domestic violence” also includes any person, regardless of age, who has been subjected to domestic violence by a person with whom the victim has a child in common, or with whom the victim anticipates having a child in common, if one of the parties is pregnant.  “Victim of domestic violence” also includes any person who has been subjected to domestic violence by a person with whom the victim has had a dating relationship.


e.
“Emancipated minor” means a person who is under 18 years of age but who has been married, has entered military service, has a child or is pregnant or has been previously declared by a court or an administrative agency to be emancipated.

N.J.S.A. 2C:25‑20. Development of training course; curriculum


a.
The Division of Criminal Justice shall develop and approve a training course and curriculum on the handling, investigation and response procedures concerning reports of domestic violence and abuse and neglect of the elderly and disabled.  This training course and curriculum shall be reviewed at least every two years and modified by the Division of Criminal Justice from time to time as need may require.  The Division of Criminal Justice shall distribute the curriculum to all local police agencies.  The Attorney General shall be responsible for ensuring that all law enforcement officers attend initial training within 90 days of appointment or transfer and biannual in service training as described in this section.


b.
(1)
The Administrative Office of the Courts shall develop and approve a training course and a curriculum on the handling, investigation and response procedures concerning allegations of domestic violence. This training course shall be reviewed at least every two years and modified by the Administrative Office of the Courts from time to time as need may require.

(2)
The Administrative Director of the Courts shall be responsible for ensuring that all judges and judicial personnel attend initial training within 90 days of appointment or transfer and  annual in service training as described in this section.

(3)
The Division of Criminal Justice and the Administrative Office of the Courts shall provide that all training on the handling of domestic violence matters shall include information concerning the impact of domestic violence on society, the dynamics of domestic violence, the statutory and case law concerning domestic violence, the necessary elements of a protection order, policies and procedures as promulgated or ordered by the Attorney General or the Supreme Court, and the use of available community resources, support services, available sanctions and treatment options.  Law enforcement agencies shall either establish domestic crisis teams or train individual officers in methods of dealing with domestic violence and neglect and abuse of the elderly and disabled.  The teams may include social workers, clergy or other persons trained in counseling, crisis intervention or in the treatment of domestic violence and neglect and abuse of the elderly and disabled victims.

N.J.S.A. 2C:25‑21. Arrest of alleged attacker; seizure of weapons

 
a.
When a person claims to be a victim of domestic violence, and where a law enforcement officer responding to the incident finds probable cause to believe that domestic violence has occurred, the law enforcement officer shall arrest the person who is alleged to be the person who subjected the victim to domestic violence and shall sign a criminal complaint if:

 

(1)
The victim exhibits signs of injury caused by an act of domestic violence;



(2)
A warrant is in effect;



(3)
There is probable cause to believe that the person has violated N.J.S.A. 2C:29‑9, and there is probable cause to believe that the person has been served with the order alleged to have been violated.  If the victim does not have a copy of a purported order, the officer may verify the existence of an order with the appropriate law enforcement agency;  or



(4)
There is probable cause to believe that a weapon as defined in N.J.S.A. 2C:39‑1 has been involved in the commission of an act of domestic violence.


b.
A law enforcement officer may arrest a person;  or may sign a criminal complaint against that person, or may do both, where there is probable cause to believe that an act of domestic violence has been committed, but where none of the conditions in subsection a. of this section applies.


c.
(1)
As used in this section, the word “exhibits” is to be liberally construed to mean any indication that a victim has suffered bodily injury, which shall include physical pain or any impairment of physical condition. Where the victim exhibits no visible sign of injury, but states that an injury has occurred, the officer should consider other relevant factors in determining whether here is probable cause to make an arrest.



(2)
In determining which party in a domestic violence incident is the victim where both parties exhibit signs of injury, the officer should consider the comparative extent of the injuries, the history of domestic violence between the parties, if any, and any other relevant factors.



(3)
No victim shall be denied relief or arrested or charged under this act with an offense because the victim used reasonable force in self defense against domestic violence by an attacker.


d.  
(1)
In addition to a law enforcement officer’s authority to seize any weapon that is contraband, evidence or an instrumentality of crime, a law enforcement officer who has probable cause to believe that an act of domestic violence has been committed may:




(a)
question persons present to determine whether there are weapons on the premises;  and




(b)
upon observing or learning that a weapon is present on the premises, seize any weapon that the officer reasonably believes would expose the victim to a risk of serious bodily injury.



(2)
A law enforcement officer shall deliver all weapons seized pursuant to this section to the county prosecutor and shall append an inventory of all seized weapons to the domestic violence report.

 

(3)
Weapons seized in accordance with the above shall be returned to the owner except upon order of the Superior Court.  The prosecutor who has possession of the seized weapons may, upon notice to the owner, petition a judge of the Family Part of the Superior Court, Chancery Division, within 45 days of seizure, to obtain title to the seized weapons, or to revoke any and all permits, licenses and other authorizations for the use, possession, or ownership of such weapons pursuant to the law governing such use, possession, or ownership, or may object to the return of the weapons on such grounds as are provided for the initial rejection or later revocation of the authorizations, or on the grounds that the owner is unfit or that the owner poses a threat to the public in general or a person or persons in particular.

A hearing shall be held and a record made thereof within 15 days of the notice provided above.  No formal pleading and no filing fee shall be required as a preliminary to such hearing.  The hearing shall be summary in nature.  Appeals from the results of the hearing shall be to the Superior Court, Appellate Division, in accordance with the law. If the prosecutor does not institute an action within 45 days of seizure, the seized weapons shall be returned to the owner.

After the hearing the court shall order the return of the firearms, weapons and any authorization papers relating to the seized weapons to the owner if the complaint has been dismissed at the request of the complainant and the prosecutor determines that there is insufficient probable cause to indict;  or if the defendant is found not guilty of the charges;  or if the court determines that the domestic violence situation no longer exists.

Nothing in this act shall impair the right of the State to retain evidence pending a criminal prosecution.  Nor shall any provision of this act be construed to limit the authority of the State or a law enforcement officer to seize, retain or forfeit property pursuant to chapter 64 of Title 2C of the New Jersey Statutes.

If, after the hearing, the court determines that the weapons are not to be returned to the owner, the court may:




(a)
With respect to weapons other than firearms, order the prosecutor to dispose of the weapons if the owner does not arrange for the transfer or sale of the weapons to an appropriate person within 60 days;  or




(b)
Order the revocation of the owner’s firearms purchaser identification card or any permit, license or authorization, in which case the court shall order the owner to surrender any firearm seized and all other firearms possessed to the prosecutor and shall order the prosecutor to dispose of the firearms if the owner does not arrange for the sale of the firearms to a registered dealer of the firearms within 60 days;  or order such other relief as it may deem appropriate.  When the court orders the weapons forfeited to the State or the prosecutor is required to dispose of the weapons, the prosecutor shall dispose of the property as provided in N.J.S.A. 2C:64‑6.


(4)
A civil suit may be brought to enjoin a wrongful failure to return a seized firearm where the prosecutor refuses to return the weapon after receiving a written request to do so and notice of the owner’s intent to bring a civil action pursuant to this section.  Failure of the prosecutor to comply with the provisions of this act shall entitle the prevailing party in the civil suit to reasonable costs, including attorney’s fees, provided that the court finds that the prosecutor failed to act in good faith in retaining the seized weapon.



(5)
No law enforcement officer or agency shall be held liable in any civil action brought by any person for failing to learn of, locate or seize a weapon pursuant to this act, or for returning a seized weapon to its owner.

N.J.S.A. 2C:25‑22.  Immunity from civil liability

A law enforcement officer or a member of a domestic crisis team or any person who, in good faith, reports a possible incident of domestic violence to the police shall not be held liable in any civil action brought by any party for an arrest based on probable cause, enforcement in good faith of a court order, or any other act or omission in good faith under this act.

N.J.S.A.  2C:25‑23. Dissemination of notice to victim of domestic violence

A law enforcement officer shall disseminate and explain to the victim the following notice, which shall be written in both English and Spanish:

“You have the right to go to court to get an order called a temporary restraining order, also called a Final restraining order, which may protect you from more abuse by your attacker.  The officer who handed you this card can tell you how to get a TRO.

The kinds of things a judge can order in a TRO may include:

(1)
That your attacker is temporarily forbidden from entering the home you live in;

(2)
That your attacker is temporarily forbidden from having contact with you or your relatives;

(3)
That your attacker is temporarily forbidden from bothering you at work;

(4)
That your attacker has to pay temporary child support or support for you;

(5)
That you be given temporary custody of your children;

(6)
That your attacker pay you back any money you have to spend for medical treatment or repairs because of the violence.  There are other things the court can order, and the court clerk will explain the procedure to you and will help you fill out the papers for a TRO.

You also have the right to file a criminal complaint against your attacker.  The police officer who gave you this paper will tell you how to file a criminal complaint.

On weekends, holidays and other times when the courts are closed, you still have a right to get a TRO.  The police officer who gave you this paper can help you get in touch with a judge who can give you a TRO.”

N.J.S.A.  2C:25‑24.  Domestic violence offense reports


a.
It shall be the duty of a law enforcement officer who responds to a domestic violence call to complete a domestic violence offense report.  All information contained in the domestic violence offense report shall be forwarded to the appropriate county bureau of identification and to the State bureau of records and identification in the Division of State Police in the Department of Law and Public Safety.  A copy of the domestic violence offense report shall be forwarded to the municipal court where the offense was committed unless the case has been transferred to the Superior Court.

b.
The domestic violence offense report shall be on a form prescribed by the supervisor of the State bureau of records and identification which shall include, but not be limited to, the following information:

(1)
The relationship of the parties;

(2)
The sex of the parties;

(3)
The time and date of the incident;

(4)
The number of domestic violence calls investigated;

(5)
Whether children were involved, or whether the alleged act of domestic violence had been committed in the presence of children;

(6)
The type and extent of abuse;

(7)
The number and type of weapons involved;

(8)
The action taken by the law enforcement officer;

(9)
The existence of any prior court orders issued pursuant to this act concerning the parties;

(10)
The number of domestic violence calls alleging a violation of a domestic violence restraining order;

(11)
The number of arrests for a violation of a domestic violence order;  and

(12)
Any other data that may be necessary for a complete analysis of all circumstances leading to the alleged incident of domestic violence.


c.
It shall be the duty of the Superintendent of the State Police with the assistance of the Division of Systems and Communications in the Department of Law and Public Safety to compile and report annually to the Governor, the Legislature and the Advisory Council on Domestic Violence on the tabulated data from the domestic violence offense reports, classified by county.

N.J.S.A. 2C:25‑25. Criminal complaints; proceedings

The court in a criminal complaint arising from a domestic violence incident:

a.
Shall not dismiss any charge or delay disposition of a case because of concurrent dissolution of a marriage, other civil proceedings, or because the victim has left the residence to avoid further incidents of domestic violence;

b.
Shall not require proof that either party is seeking a dissolution of a marriage prior to institution of criminal proceedings;

c.
Shall waive any requirement that the victim’s location be disclosed to any person.

N.J.S.A.  2C:25‑26. Release of defendant before trial; conditions

a.
When a defendant charged with a crime or offense involving domestic violence is released from custody before trial on bail or personal recognizance, the court authorizing the release may as a condition of release issue an order prohibiting the defendant from having any contact with the victim including, but not limited to, restraining the defendant from entering the victim’s residence, place of employment or business, or school, and from harassing or stalking the victim or victim’s relatives in any way.  The court may enter an order prohibiting the defendant from possessing any firearm or other weapon enumerated in subsection r. of N.J.S.A. 2C:39‑1 and ordering the search for and seizure of any such weapon at any location where the judge has reasonable cause to believe the weapon is located.  The judge shall state with specificity the reasons for and scope of the search and seizure authorized by the order.

b.
The written court order releasing the defendant shall contain the court’s directives specifically restricting the defendant’s ability to have contact with the victim or the victim’s friends, co‑workers or relatives.  The clerk of the court or other person designated by the court shall provide a copy of this order to the victim forthwith.

c.
The victim’s location shall remain confidential and shall not appear on any documents or records to which the defendant has access.

d.
Before bail is set, the defendant’s prior record shall be considered by the court.  The court shall also conduct a search of the domestic violence central registry.  Bail shall be set as soon as is feasible, but in all cases within 24 hours of arrest.

e.
Once bail is set it shall not be reduced without prior notice to the county prosecutor and the victim.  Bail shall not be reduced by a judge other than the judge who originally ordered bail, unless the reasons for the amount of the original bail are available to the judge who reduces the bail and are set forth in the record.

f.
 A victim shall not be prohibited from applying for, and a court shall not be prohibited from issuing, temporary restraints pursuant to this act because the victim has charged any person with commission of a criminal act.

N.J.S.A.  2C:25‑26.1. Notification of victim of release of defendant 

Notwithstanding any other provision of law to the contrary, whenever a defendant charged with a crime or an offense involving domestic violence is released from custody the prosecuting agency shall notify the victim.

N.J.S.A.  2C:25‑27. Conditions of sentencing of defendant found guilty of domestic violence

When a defendant is found guilty of a crime or offense involving domestic violence and a condition of sentence restricts the defendant’s ability to have contact with the victim, that condition shall be recorded in an order of the court and a written copy of that order shall be provided to the victim by the clerk of the court or other person designated by the court.  In addition to restricting a defendant’s ability to have contact with the victim, the court may require the defendant to receive professional counseling from either a private source or a source appointed by the court, and if the court so orders, the court  shall require the defendant to provide documentation of attendance at the professional counseling.  In any case where the court order contains a requirement that the defendant receive professional counseling, no application by the defendant to dissolve the restraining order shall be granted unless, in addition to any other provisions required by law or conditions ordered by the court, the defendant has completed all required attendance at such counseling.

N.J.S.A.  2C:25‑28. Filing complaint alleging domestic violence in Family Part; proceedings


a.
 A victim may file a complaint alleging the commission of an act of domestic violence with the Family Part of the Chancery Division of the Superior Court in conformity with the rules of court.  The court shall not dismiss any complaint or delay disposition of a case because the victim has left the residence to avoid further incidents of domestic violence.  Filing a complaint pursuant to this section shall not prevent the filing of a criminal complaint for the same act.

On weekends, holidays and other times when the court is closed, a victim may file a complaint before a judge of the Family Part of the Chancery Division of the Superior Court or a municipal court judge who shall be assigned to accept complaints and issue emergency, ex parte relief in the form of temporary restraining orders pursuant to this act.

A plaintiff may apply for relief under this section in a court having jurisdiction over the place where the alleged act of domestic violence occurred, where the defendant resides, or where the plaintiff resides or is sheltered, and the court shall follow the same procedures applicable to other emergency applications.  Criminal complaints filed pursuant to this act shall be investigated and prosecuted in the jurisdiction where the offense is alleged to have occurred.  Contempt complaints filed pursuant to N.J.S.A. 2C:29‑9 shall be prosecuted in the county where the contempt is alleged to have been committed and a copy of the contempt complaint shall be forwarded to the court that issued the order alleged to have been violated.

b.
The court shall waive any requirement that the petitioner’s place of residence appear on the complaint.

c.
The clerk of the court, or other person designated by the court, shall assist the parties in completing any forms necessary for the filing of a summons, complaint, answer or other pleading.

d.
Summons and complaint forms shall be readily available at the clerk’s office, at the municipal courts and at municipal and State police stations.

e.
As soon as the domestic violence complaint is filed, both the victim and the abuser shall be advised of any programs or services available for advice and counseling.

f.
A plaintiff may seek emergency, ex parte relief in the nature of a temporary restraining order.  A municipal court judge or a judge of the Family Part of the Chancery Division of the Superior Court may enter an ex parte order when necessary to protect the life, health or well‑being of a victim on whose behalf the relief is sought.

g.
If it appears that the plaintiff is in danger of domestic violence, the judge shall, upon consideration of the plaintiff’s domestic violence complaint, order emergency ex parte relief, in the nature of a temporary restraining order.  A decision shall be made by the judge regarding the emergency relief forthwith.

h.
 A judge may issue a temporary restraining order upon sworn testimony or complaint of an applicant who is not physically present, pursuant to court rules, or by a person who represents a person who is physically or mentally incapable of filing personally.  A temporary restraining order may be issued if the judge is satisfied that exigent circumstances exist sufficient to excuse the failure of the applicant to appear personally and that sufficient grounds for granting the application have been shown.

i.
An order for emergency, ex parte relief shall be granted upon good cause shown and shall remain in effect until a judge of the Family Part issues a further order.  Any temporary order hereunder is immediately appealable for a plenary hearing de novo not on the record before any judge of the Family Part of the county in which the plaintiff resides or is sheltered if that judge issued the temporary order or has access to the reasons for the issuance of the temporary order and sets forth in the record the reasons for the modification or dissolution.  The denial of a temporary restraining order by a municipal court judge and subsequent administrative dismissal of the complaint shall not bar the victim from refiling a complaint in the Family Part based on the same incident and receiving an emergency, ex parte hearing de novo not on the record before a Family Part judge, and every denial of relief by a municipal court judge shall so state.

j.
Emergency relief may include forbidding the defendant from returning to the scene of the domestic violence, forbidding the defendant to possess any firearm or other weapon enumerated in subsection r. of N.J.S.A. 2C:39‑1, ordering the search for and seizure of any such weapon at any location where the judge has reasonable cause to believe the weapon is located and any other appropriate relief.  The judge shall state with specificity the reasons for and scope of the search and seizure authorized by the order.

k.
The judge may permit the defendant to return to the scene of the domestic violence to pick up personal belongings and effects but shall, in the order granting relief, restrict the time and duration of such permission and provide for police supervision of such visit.

l.
An order granting emergency relief, together with the complaint or complaints, shall immediately be forwarded to the appropriate law enforcement agency for service on the defendant, and to the police of the municipality in which the plaintiff resides or is sheltered, and shall immediately be served upon the defendant by the police, except that an order issued during regular court hours may be forwarded to the sheriff for immediate service upon the defendant in accordance with the Rules of Court.  If personal service cannot be effected upon the defendant, the court may order other appropriate substituted service.  At no time shall the plaintiff be asked or required to serve any order on the defendant.

m.
(Deleted by amendment, P.L.1994, c. 94.)

n.
Notice of temporary restraining orders issued pursuant to this section shall be sent by the clerk of the court or other person designated by the court to the appropriate chiefs of police, members of the State Police and any other appropriate law enforcement agency or court.

o.
(Deleted by amendment, P.L.1994, c. 94.)

p.
Any temporary or permanent restraining order issued pursuant to this act shall be in effect throughout the State, and shall be enforced by all law enforcement officers.

q.
Prior to the issuance of any temporary or permanent restraining order issued pursuant to this section, the court shall order that a search be made of the domestic violence central registry with regard to the defendant’s record.

N.J.S.A. 2C:25Search Term End -28.1. In-house restraining order prohibited

Notwithstanding any provision of P.L.1991, c. 261 (C. Search Term Begin 2C:25Search Term End -17 et seq.) to the contrary, no order issued by the Family Part of the Chancery Division of the Superior Court pursuant to section 12 or section 13 of P.L.1991, c. 261 (C. Search Term Begin 2C:25Search Term End -28 or Search Term Begin 2C:25Search Term End -29) regarding emergency, temporary or final relief shall include an in-house restraining order which permits the victim and the defendant to occupy the same premises but limits the defendant’s use of that premises.

N.J.S.A. 2C:25‑29. Hearing procedure; relief


a.
A hearing shall be held in the Family Part of the Chancery Division of the Superior Court within 10 days of the filing of a complaint pursuant to section 12 of P.L.1991, c. 261 (C.2C:25‑28) in the county where the ex parte restraints were ordered, unless good cause is shown for the hearing to be held elsewhere. A copy of the complaint shall be served on the defendant in conformity with the Rules of Court.  If a criminal complaint arising out of the same incident which is the subject matter of a complaint brought under P.L.1981, c. 426 (C.2C:25‑1 et seq.) or P.L.1991, c. 261 (C.2C:25‑17 et seq.) has been filed, testimony given by the plaintiff or defendant in the domestic violence matter shall not be used in the simultaneous or subsequent criminal proceeding against the defendant, other than domestic violence contempt matters and where it would otherwise be admissible hearsay under the rules of evidence that govern where a party is unavailable.  At the hearing the standard for proving the allegations in the complaint shall be by a preponderance of the evidence.  The court shall consider but not be limited to the following factors:

(1)
The previous history of domestic violence between the plaintiff and defendant, including threats, harassment and physical abuse;

(2)
The existence of immediate danger to person or property;

(3)
The financial circumstances of the plaintiff and defendant;

(4)
The best interests of the victim and any child;

(5)
In determining custody and parenting time the protection of the victim’s safety;  and

(6)
The existence of a verifiable order of protection from another jurisdiction.

An order issued under this act shall only restrain or provide damages payable from a person against whom a complaint has been filed under this act and only after a finding or an admission is made that an act of domestic violence was committed by that person.  The issue of whether or not a violation of this act occurred, including an act of contempt under this act, shall not be subject to mediation or negotiation in any form.  In addition, where a temporary or final order has been issued pursuant to this act, no party shall be ordered to participate in mediation on the issue of custody or parenting time.

b.
 In proceedings in which complaints for restraining orders have been filed, the court shall grant any relief necessary to prevent further abuse.  At the hearing the judge of the Family Part of the Chancery Division of the Superior Court may issue an order granting any or all of the following relief:

(1)
An order restraining the defendant from subjecting the victim to domestic violence, as defined in this act.

(2)
 An order granting exclusive possession to the plaintiff of the residence or household regardless of whether the residence or household is jointly or solely owned by the parties or jointly or solely leased by the parties.  This order shall not in any manner affect title or interest to any real property held by either party or both jointly.  If it is not possible for the victim to remain in the residence, the court may order the defendant to pay the victim’s rent at a residence other than the one previously shared by the parties if the defendant is found to have a duty to support the victim and the victim requires alternative housing.

(3)
An order providing for parenting time.  The order shall protect the safety and well‑being of the plaintiff and minor children and shall specify the place and frequency of parenting time.  Parenting time arrangements shall not compromise any other remedy provided by the court by requiring or encouraging contact between the plaintiff and defendant.  Orders for parenting time may include a designation of a place of parenting time away from the plaintiff, the participation of a third party, or supervised parenting time.

(a)
The court shall consider a  request by a custodial parent who has been subjected to domestic violence by a person with parenting time rights to a child in the parent’s custody for an investigation or evaluation by the appropriate agency to assess the risk of harm to the child prior to the entry of a parenting time order.  Any denial of such a request must be on the record and shall only be made if the judge finds the request to be arbitrary or capricious.

(b)
The court shall consider suspension of the parenting time order and hold an emergency hearing upon an application made by the plaintiff certifying under oath that the defendant’s access to the child pursuant to the parenting time order has threatened the safety and well‑being of the child.

(4)
An order requiring the defendant to pay to the victim monetary compensation for losses suffered as a direct result of the act of domestic violence.  The order may require the defendant to pay the victim directly, to reimburse the  Victims of Crime Compensation Board for any and all compensation paid by the Violent Crimes Compensation Board directly to or on behalf of the victim, and may require that the defendant reimburse any parties that may have compensated the victim, as the court may determine.   Compensatory losses shall include, but not be limited to, loss of earnings or other support, including child or spousal support, out‑of‑pocket losses for injuries sustained, cost of repair or replacement of real or personal property damaged or destroyed or taken by the defendant, cost of counseling for the victim, moving or other travel expenses, reasonable attorney’s fees, court costs, and compensation for pain and suffering.  Where appropriate, punitive damages may be awarded in addition to compensatory damages.

(5)
An order requiring the defendant to receive professional domestic violence counseling from either a private source or a source appointed by the court and, in that event,  requiring the defendant to provide the court at specified intervals with documentation of attendance at the professional counseling.  The court may order the defendant to pay for the professional counseling.  No application by the defendant to dissolve a final order which contains a requirement for attendance at professional counseling pursuant to this paragraph shall be granted by the court unless, in addition to any other provisions required by law or conditions ordered by the court, the defendant has completed all required attendance at such counseling.

(6)
An order restraining the defendant from entering the residence, property, school, or place of employment of the victim or of other family or household members of the victim and requiring the defendant to stay away from any specified place that is named in the order and is frequented regularly by the victim or other family or household members.

(7)
An order restraining the defendant from making contact with the plaintiff or others, including an order forbidding the defendant from personally or through an agent initiating any communication likely to cause annoyance or alarm including, but not limited to, personal, written, or telephone contact with the victim or other family members, or their employers, employees, or fellow workers, or others with whom communication would be likely to cause annoyance or alarm to the victim.

(8)
An order requiring that the defendant make or continue to make rent or mortgage payments on the residence occupied by the victim if the defendant is found to have a duty to support the victim or other dependent household members;  provided that this issue has not been resolved or is not being litigated between the parties in another action.

(9)
An order granting either party temporary possession of specified personal property, such as an automobile, checkbook, documentation of health insurance, an identification document, a key, and other personal effects.

(10)
An order awarding emergency monetary relief, including emergency support for minor children, to the victim and other dependents, if any.  An ongoing obligation of support shall be determined at a later date pursuant to applicable law.

(11)
An order awarding temporary custody of a minor child.  The court shall presume that the best interests of the child are served by an award of custody to the non‑abusive parent.

(12)
An order requiring that a law enforcement officer accompany either party to the residence or any shared business premises to supervise the removal of personal belongings in order to ensure the personal safety of the plaintiff when a restraining order has been issued.  This order shall be restricted in duration.

(13)
(Deleted by amendment, P.L.1995, c. 242).

(14)
An order granting any other appropriate relief for the plaintiff and dependent children, provided that the plaintiff consents to such relief, including relief requested by the plaintiff at the final hearing, whether or not the plaintiff requested such relief at the time of the granting of the initial emergency order.

(15)
An order that requires that the defendant report to the intake unit of the Family Part of the Chancery Division of the Superior Court for monitoring of any other provision of the order.

(16)
An order prohibiting the defendant from possessing any firearm or other weapon enumerated in subsection r. of N.J.S.A. 2C:39‑1 and ordering the search for and seizure of any such weapon at any location where the judge has reasonable cause to believe the weapon is located.  The judge shall state with specificity the reasons for and scope of the search and seizure authorized by the order.

(17)
An order prohibiting the defendant from stalking or following, or threatening to harm, to stalk or to follow, the complainant or any other person named in the order in a manner that, taken in the context of past actions of the defendant, would put the complainant in reasonable fear that the defendant would cause the death or injury of the complainant or any other person. Behavior prohibited under this act includes, but is not limited to, behavior prohibited under the provisions of P.L.1992, c. 209 (C.2C:12‑10).
(18)
An order requiring the defendant to undergo a psychiatric evaluation.


c.
Notice of orders issued pursuant to this section shall be sent by the clerk of the Family Part of the Chancery Division of the Superior Court or other person designated by the court to the appropriate chiefs of police, members of the State Police and any other appropriate law enforcement agency.


d.
Upon good cause shown, any final order may be dissolved or modified upon application to the Family Part of the Chancery Division of the Superior Court, but only if the judge who dissolves or modifies the order is the same judge who entered the order, or has available a complete record of the hearing or hearings on which the order was based.


e.
Prior to the issuance of any order pursuant to this section, the court shall order that a search be made of the domestic violence central registry.

N.J.S.A. 2C:25‑29.1. Civil penalty for certain domestic violence offenders
In addition to any other disposition, any person found by the court in a final hearing pursuant to section 13 of P.L.1991, c. 261 (C.2C:25-29) to have committed an act of domestic violence shall be ordered by the court to pay a civil penalty of at least $50, but not to exceed $500. In imposing this civil penalty, the court shall take into consideration the nature and degree of injury suffered by the victim. The court may waive the penalty in cases of extreme financial hardship.

N.J.S.A. 2C:25‑29.2.  Collection, distribution of civil penalties collected
All civil penalties imposed pursuant to section 1 of P.L.2001, c. 195 (C.2C:25-29.1 et al.) shall be collected as provided by the Rules of Court. All moneys collected shall be forwarded to the Domestic Violence Victims’ Fund established pursuant to section 3 of P.L.2001, c. 195 (C.30:14- 15).

N.J.S.A. 2C:25‑29.3. Rules of Court 

The Supreme Court may promulgate Rules of Court to effectuate the purposes of this act.
N.J.S.A. 2C:25-29.4.  Surcharge for domestic violence offender to fund grants
In addition to any other penalty, fine or charge imposed pursuant to law, a person convicted of an act of domestic violence, as that term is defined by subsection a. of section 3 of P.L.1991, c.261 (C.2C:25-19), shall be subject to a surcharge in the amount of $100 payable to the Treasurer of the State of New Jersey for use by the Department of Human Services to fund grants for domestic violence prevention, training and assessment. [This § was not in the 1st ed. for whatever reason.]

N.J.S.A. 2C:25‑30. Violations; penalties

Except as provided below, a violation by the defendant of an order issued pursuant to this act shall constitute an offense under subsection b. of N.J.S.A. 2C:29‑9 and each order shall so state.  All contempt proceedings conducted pursuant to N.J.S.A. 2C:29‑9 involving domestic violence orders, other than those constituting indictable offenses, shall be heard by the Family Part of the Chancery Division of the Superior Court.  All contempt proceedings brought pursuant to P.L.1991, c. 261 (C. 2C:25‑17 et seq.) shall be subject to any rules or guidelines established by the Supreme Court to guarantee the prompt disposition of criminal matters.  Additionally, and notwithstanding the term of imprisonment provided in N.J.S.A. 2C:43‑8, any person convicted of a second or subsequent nonindictable domestic violence contempt offense shall serve a minimum term of not less than 30 days.  Orders entered pursuant to paragraphs (3), (4), (5), (8) and (9) of subsection b. of section 13 of this act shall be excluded from enforcement under subsection b. of N.J.S.A. 2C:29‑9;  however, violations of these orders may be enforced in a civil or criminal action initiated by the plaintiff or by the court, on its own motion, pursuant to applicable court rules.

N.J.S.A. 2C:25‑31. Contempt, law enforcement procedures 

Where a law enforcement officer finds that there is probable cause that a defendant has committed contempt of an order entered pursuant to the provisions of P.L.1981, c. 426 (C.2C:25‑1 et seq.) or P.L.1991, c. 261 (C.2C:25‑17 et seq.), the defendant shall be arrested and taken into custody by a law enforcement officer.  The law enforcement officer shall follow these procedures:

The law enforcement officer shall transport the defendant to the police station or such other place as the law enforcement officer shall determine is proper.  The law enforcement officer shall:

a.
Conduct a search of the domestic violence central registry  and sign a complaint concerning the incident which gave rise to the contempt charge;

b.
Telephone or communicate in person or by facsimile with the appropriate judge assigned pursuant to this act and request bail be set on the contempt charge;

c.
If the defendant is unable to meet the bail set, take the necessary steps to insure that the defendant shall be incarcerated at police headquarters or at the county jail;  and

d.
 During regular court hours, the defendant shall have bail set by a Superior Court judge that day.  On weekends, holidays and other times when the court is closed, the officer shall arrange to have the clerk of the Family Part notified on the next working day of the new complaint, the amount of bail, the defendant’s whereabouts and all other necessary details.  In addition, if a municipal court judge set the bail, the arresting officer shall notify the clerk of that municipal court of this information.

N.J.S.A.  2C:25‑32. Alleged contempt; complainant’s procedure

Where a person alleges that a defendant has committed contempt of an order entered pursuant to the provisions of P.L.1981, c. 426 (C.2C:25‑1 et seq.) or P.L.1991, c. 261, but where a law enforcement officer has found that there is not probable cause sufficient to arrest the defendant, the law enforcement officer shall advise the complainant of the procedure for completing and signing a criminal complaint alleging a violation of N.J.S.A. 2C:29‑9.  During regular court hours, the assistance of the clerk of the Family Part of the Chancery Division of the Superior Court shall be made available to such complainants.  Nothing in this section shall be construed to prevent the court from granting any other emergency relief it deems necessary.

N.J.S.A.  2C:25‑33. Records of applications for relief; confidentiality; forms


a.
The Administrative Office of the Courts shall, with the assistance of the Attorney General and the county prosecutors, maintain a uniform record of all applications for relief pursuant to sections 9, 10, 11, 12, and 13 of P.L.1991, c. 261 (C.2C:25‑25, C.2C:25‑26, C.2C:25‑27, C.2C:25‑28, and C.2C:25‑29).  The record shall include the following information:

(1)
The number of criminal and civil complaints filed in all municipal courts and the Superior Court;

(2)
The sex of the parties;

(3)
The relationship of the parties;

(4)
The relief sought or the offense charged, or both;

(5)
The nature of the relief granted or penalty imposed, or both, including, but not limited to, the following:

(a)
custody;

(b)
child support;

(c )
the specific restraints ordered;

(d)
any requirements or conditions imposed pursuant to paragraphs (1) through  (18) of subsection b. of section 13 of P.L.1991, c. 261 (C.2C:25‑29), including but not limited to professional counseling or psychiatric evaluations;

(6)
The effective date of each order issued; and

(7)
In the case of a civil action in which no permanent restraints are entered, or in the case of a criminal matter that does not proceed to trial, the reason or reasons for the disposition.

It shall be the duty of the Director of the Administrative Office of the Courts to compile and report annually to the Governor, the Legislature and the Advisory Council on Domestic Violence on the data tabulated from the records of these orders.

 All records maintained pursuant to this act shall be confidential and shall not be made available to any individual or institution except as otherwise provided by law.


b.
In addition to the provisions of subsection a. of this section, the Administrative Office of the Courts shall, with the assistance of the Attorney General and the county prosecutors, create and maintain uniform forms to record sentencing, bail conditions and dismissals.  The forms shall be used by the Superior Court and by every municipal court to record any order in a case brought pursuant to this act.  Such recording shall include but not be limited to, the specific restraints ordered, any requirements or conditions imposed on the defendant, and any conditions of bail.

APPENDIX B

The 14 Acts Constituting Domestic Violence
Introduction

This section contains the statutes which, when violated, constitute domestic violence.  Additionally, general definitions are provided to aid non-attorneys or those unfamiliar with statutory language in determining the meanings and applications of relevant terms.

Generally

N.J.S.A. 2C:1-14, Definitions.
In this code, unless a different meaning plainly is required:

a. “Statute” includes the Constitution and a local law or ordinance of a political subdivision of the State;

b. “Act” or “action” means a bodily movement whether voluntary or involuntary;

c. “Omission” means a failure to act;

d. “Conduct” means an action or omission and its accompanying state of mind, or, where relevant, a series of acts and omissions;

e. “Actor” includes, where relevant, a person guilty of an omission;

f. “Acted” includes, where relevant, “omitted to act”;

g. “Person,” “he,” and “actor” include any natural person and, where relevant, a corporation or an unincorporated association;

h. “Element of an offense” means (1) such conduct or (2) such attendant circumstances or (3) such a result of conduct as

(a) Is included in the description of the forbidden conduct in the definition of the offense;

(b) Establishes the required kind of culpability;

(c) Negatives an excuse or justification for such conduct;

(d) Negatives a defense under the statute of limitations; or

(e) Establishes jurisdiction or venue;

i. “Material element of an offense” means an element that does not relate exclusively to the statute of limitations, jurisdiction, venue or to any other matter similarly unconnected with (1) the harm or evil, incident to conduct, sought to be prevented by the law defining the offense, or (2) the existence of a justification or excuse for such conduct;

j. “Reasonably believes” or “reasonable belief” designates a belief the holding of which does not make the actor reckless or criminally negligent;

k. “Offense” means a crime, a disorderly persons offense or a petty disorderly persons offense unless a particular section in this code is intended to apply to less than all three;

l. (Deleted by amendment, P.L.1991, c. 91).

m. “Amount involved,” “benefit,” and other terms of value. Where it is necessary in this act to determine value, for purposes of fixing the degree of an offense, that value shall be the fair market value at the time and place of the operative act.

n. “Motor vehicle” shall have the meaning provided in R.S. 39:1-1.

o. “Unlawful taking of a motor vehicle” means conduct prohibited under N.J.S.2C:20-10 when the means of conveyance taken, operated or controlled is a motor vehicle.

p. “Research facility” means any building, laboratory, institution, organization, school, or person engaged in research, testing, educational or experimental activities, or any commercial or academic enterprise that uses warm-blooded or cold-blooded animals for food or fiber production, agriculture, research, testing, experimentation or education. A research facility includes, but is not limited to, any enclosure, separately secured yard, pad, pond, vehicle, building structure or premises or separately secured portion thereof.

q.  “Communication” means any form of communication made by any means, including, but not limited to, any verbal or written communication, communications conveyed by any electronic communication device, which includes but is not limited to, a wire, radio, electromagnetic, photoelectric or photo- optical system, telephone, including a cordless, cellular or digital telephone, computer, video recorder, fax machine, pager, or any other means of transmitting voice or data and communications made by sign or gesture.

N.J.S.A. 2C:11-2 et seq,. Criminal homicide


a. A person is guilty of criminal homicide if he purposely, knowingly, recklessly or, under the circumstances set forth in section 2C:11-5, causes the death of another human being.


b. Criminal homicide is murder, manslaughter or death by auto.

N.J.S.A. 2C:12‑1, Assault


a.
Simple assault.  A person is guilty of assault if he:

(1)
Attempts to cause or purposely, knowingly or recklessly causes bodily injury to another;  or

(2)
Negligently causes bodily injury to another with a deadly weapon;  or

(3)
Attempts by physical menace to put another in fear of imminent serious bodily injury.

Simple assault is a disorderly persons offense unless committed in a fight or scuffle entered into by mutual consent, in which case it is a petty disorderly persons offense.

b.
Aggravated assault.  A person is guilty of aggravated assault if he:

(1)
Attempts to cause serious bodily injury to another, or causes such injury purposely or knowingly or under circumstances manifesting extreme indifference to the value of human life recklessly causes such injury;  or

(2)
Attempts to cause or purposely or knowingly causes bodily injury to another with a deadly weapon;  or

(3)
Recklessly causes bodily injury to another with a deadly weapon;  or

(4)
Knowingly under circumstances manifesting extreme indifference to the value of human life points a firearm, as defined in section 2C:39‑1f., at or in the direction of another, whether or not the actor believes it to be loaded; or

(5)
Commits a simple assault as defined in subsection a. (1), (2) or (3) of this section upon:

(a)
Any law enforcement officer acting in the performance of his duties while in uniform or exhibiting evidence of his authority or because of his status as a law enforcement officer;  or

(b)
Any paid or volunteer fireman acting in the performance of his duties while in uniform or otherwise clearly identifiable as being engaged in the performance of the duties of a fireman;  or

(c )
Any person engaged in emergency first‑aid or medical services acting in the performance of his duties while in uniform or otherwise clearly identifiable as being engaged in the performance of emergency first‑aid or medical services;  or

(d)
Any school board member , school administrator, teacher, school bus driver or other employee of a school board while clearly identifiable as being engaged in the performance of his duties or because of his status as a member or employee of a school board or any school bus driver employed by an operator under contract to a school board while clearly identifiable as being engaged in the performance of his duties or because of his status as a school bus driver; or

(e)
Any employee of the Division of Youth and Family Services while clearly identifiable as being engaged in the performance of his duties or because of his status as an employee of the division; or

(f)
Any justice of the Supreme Court, judge of the Superior Court, judge of the Tax Court or municipal judge while clearly identifiable as being engaged in the performance of judicial duties or because of his status as a member of the judiciary; or

(g)
Any operator of a motorbus or the operator’s supervisor or any employee of a rail passenger service while clearly identifiable as being engaged in the performance of his duties or because of his status as an operator of a motorbus or as the operator’s supervisor or as an employee of a rail passenger service; or

(6)
Causes bodily injury to another person while fleeing or attempting to elude a law enforcement officer in violation of subsection b. of N.J.S.A. 2C: 29‑2 or while operating a motor vehicle in violation of subsection c. of N.J.S.A. 2C:20‑10.  Notwithstanding any other provision of law to the contrary, a person shall be strictly liable for a violation of this subsection upon proof of a violation of subsection b. of N.J.S.A. 2C:29‑2 or while operating a motor vehicle in violation of subsection c. of N.J.S.A. 2C:20‑10 which resulted in bodily injury to another person; or

(7)
Attempts to cause significant bodily injury to another or causes significant bodily injury purposely or knowingly or, under circumstances manifesting extreme indifference to the value of human life recklessly causes such significant bodily injury;  or

(8)
Causes bodily injury by knowingly or purposely starting a fire or causing an explosion in violation of N.J.S.A. 2C:17‑1 which results in bodily injury to any emergency services personnel involved in fire suppression activities, rendering emergency medical services resulting from the fire or explosion or rescue operations, or rendering any necessary assistance at the scene of the fire or explosion, including any bodily injury sustained while responding to the scene of a reported fire or explosion.  For purposes of this subsection, “emergency services personnel” shall include, but not be limited to, any paid or volunteer fireman, any person engaged in emergency first‑aid or medical services and any law enforcement officer.  Notwithstanding any other provision of law to the contrary, a person shall be strictly liable for a violation of this paragraph upon proof of a violation of N.J.S.A. 2C:17‑1 which resulted in bodily injury to any emergency services personnel; or

(9)
Knowingly, under circumstances manifesting extreme indifference to the value of human life, points or displays a firearm, as defined in subsection f. of N.J.S.A. 2C:39‑1, at or in the direction of a law enforcement officer; or

(10)
Knowingly points, displays or uses an imitation firearm, as defined in subsection f. of N.J.S.A. 2C:39‑1, at or in the direction of a law enforcement officer with the purpose to intimidate, threaten or attempt to put the officer in fear of bodily injury or for any unlawful purpose; or

(11)
Uses or activates a laser sighting system or device, or a system or device which, in the manner used, would cause a reasonable person to believe that it is a laser sighting system or device, against a law enforcement officer acting in the performance of his duties while in uniform or exhibiting evidence of his authority.  As used in this paragraph, “laser sighting system or device” means any system or device that is integrated with or affixed to a firearm and emits a laser light beam that is used to assist in the sight alignment or aiming of the firearm.

Aggravated assault under subsections b. (1) and b. (6) is a crime of the second degree;  under subsections b. (2)  b. (7), b. (9) and b. (10) is a crime of the third degree;  under subsections b. (3) and b. (4) is a crime of the fourth degree;  and under subsection b. (5) is a crime of the third degree if the victim suffers bodily injury, otherwise it is a crime of the fourth degree.  Aggravated assault under subsection b.(8) is a crime of the third degree if the victim suffers bodily injury;  if the victim suffers significant bodily injury or serious bodily injury it is a crime of the second degree. Aggravated assault under subsection b.(11) is a crime of the third degree.

c. 
(1) 
A person is guilty of assault by auto or vessel when the person drives a vehicle or vessel recklessly and causes either serious bodily injury or bodily injury to another.  Assault by auto or vessel is a crime of the fourth degree if serious bodily injury results and is a disorderly persons offense if bodily injury results.

(2)
Assault by auto or vessel is a crime of the third degree if the person drives the vehicle while in violation of R.S.39:4‑50 or section 2 of P.L.1981, c. 512 (C.39:4‑50.4a) and serious bodily injury results and is a crime of the fourth degree if the person drives the vehicle while in violation of R.S.39:4‑50 or section 2 of P.L.1981, c. 512 (C.39:4‑50.4a) and bodily injury results.

(3)
Assault by auto or vessel is a crime of the second degree if serious bodily injury results from the defendant operating the auto or vessel while in violation of R.S.39:4‑50 or section 2 of P.L.1981, c. 512 (C.39:4‑50.4a) while:

(a)
on any school property used for school purposes which is owned by or leased to any elementary or secondary school or school board, or within 1,000 feet of such school property;

(b)
driving through a school crossing as defined in R.S.39:1‑1 if the municipality, by ordinance or resolution, has designated the school crossing as such; or

(c )
driving through a school crossing as defined in R.S.39:1‑1 knowing that juveniles are present if the municipality has not designated the school crossing as such by ordinance or resolution.  Assault by auto or vessel is a crime of the third degree if bodily injury results from the defendant operating auto or vessel in violation of this paragraph. A map or true copy of a map depicting the location and boundaries of the area on or within 1,000 feet of any property used for school purposes which is owned by or leased to any elementary or secondary school or school board produced pursuant to section 1 of P.L.1987, c. 101 (C.2C:35‑7) may be used in a prosecution under subparagraph (a) of paragraph (3) of this section. It shall be no defense to a prosecution for a violation of subparagraph (a) or (b) of paragraph (3) of this subsection that the defendant was unaware that the prohibited conduct took place while on or within 1,000 feet of any school property or while driving through a school crossing.  Nor shall it be a defense to a prosecution under subparagraph (a) or (b) of paragraph (3) of this subsection that no juveniles were present on the school property or crossing zone at the time of the offense or that the school was not in session.  As used in this section, “vessel” means a means of conveyance for travel on water and propelled otherwise than by muscular power.
d. 
A person who is employed by a facility as defined in section 2 of P.L.1977, c. 239 (C.52:27G‑2) who commits a simple assault as defined in paragraph (1) or (2) of subsection a. of this section upon an institutionalized elderly person as defined in section 2 of P.L.1977, c. 239 (C.52:27G‑2) is guilty of a crime of the fourth degree.

e. 
 (Deleted by amendment, P.L.2001, c.443).
f.
 A person who commits a simple assault as defined in paragraph (1), (2) or (3) of subsection a. of this section in the presence of a child under 16 years of age at a school or community sponsored youth sports event is guilty of a crime of the fourth degree.  The defendant shall be strictly liable upon proof that the offense occurred, in fact, in the presence of a child under 16 years of age.  It shall not be a defense that the defendant did not know that the child was present or reasonably believed that the child was 16 years of age or older.  The provisions of this subsection shall not be construed to create any liability on the part of a participant in a youth sports event or to abrogate any immunity or defense available to a participant in a youth sports event. As used in this act, “school or community sponsored youth sports event” means a competition, practice or instructional event involving one or more interscholastic sports teams or youth sports teams organized pursuant to a nonprofit or similar charter or which are member teams in a youth league organized by or affiliated with a county or municipal recreation department and shall not include collegiate, semi-professional or professional sporting events.

N.J.S.A. 2C:12‑3, Terroristic threats


a.
A person is guilty of a crime of the third degree if he threatens to commit any crime of violence with purpose to terrorize another or to cause evacuation of a building, place of assembly, or facility of public transportation, or otherwise to cause serious public inconvenience, or in reckless disregard of the risk of causing such terror or inconvenience. A violation of this subsection is a crime of the second degree if it occurs during a declared period of national, State or county emergency.  The actor shall be strictly liable upon proof that the crime occurred, in fact, during a declared period of national, State or county emergency.  It shall not be a defense that the actor did not know that there was a declared period of emergency at the time the crime occurred.

b.
A person is guilty of a crime of the third degree if he threatens to kill another with purpose to put him in imminent fear of death under circumstances reasonably causing the victim to believe the immediacy of the threat and the likelihood that it will be carried out.

N.J.S.A. 2C:13‑1, Kidnapping


a. 
Holding for ransom, reward or as a hostage.  A person is guilty of Kidnapping if he unlawfully removes another from the place where he is found or if he unlawfully confines another with the purpose of holding that person for ransom or reward or as a shield or hostage.


b.
Holding for other purposes.  A person is guilty of Kidnapping if he unlawfully removes another from his place of residence or business, or a substantial distance from the vicinity where he is found, or if he unlawfully confines another for a substantial period, with any of the following purposes:

(1)
To facilitate commission of any crime or flight thereafter;

(2)
To inflict bodily injury on or to terrorize the victim or another;

(3) 
To interfere with the performance of any governmental or political function; or

(4)
To permanently deprive a parent, guardian or other lawful custodian of custody of the victim.

c.  
Grading of Kidnapping.  

(1)
Except as provided in paragraph (2) of this subsection, Kidnapping is a crime of the first degree and upon conviction thereof, a person may, notwithstanding the provisions of paragraph (1) of subsection a. of N.J.S.2C:43‑6, be sentenced to an ordinary term of imprisonment between 15 and 30 years.  If the actor releases the victim unharmed and in a safe place prior to apprehension, it is a crime of the second degree.

(2)
Kidnapping is a crime of the first degree and upon conviction thereof, an actor shall be sentenced to a term of imprisonment by the court, if the victim of the Kidnapping is less than 16 years of age and if during the Kidnapping:

(a)
A crime under N.J.S.A. 2C:14‑2 or subsection a. of N.J.S.A. 2C:14‑3 is committed against the victim;

(b)
A crime under subsection b. of N.J.S.A. 2C:24‑4 is committed against the victim; or

(c)
The actor sells or delivers the victim to another person for pecuniary gain other than in circumstances which lead to the return of the victim to a parent, guardian or other person responsible for the general supervision of the victim.

Notwithstanding the provisions of paragraph (1) of subsection a. of  N.J.S.A. 2C:43‑6, the term of imprisonment imposed under this paragraph shall be either a term of 25 years during which the actor shall not be eligible for parole, or a specific term between 25 years and life imprisonment, of which the actor shall serve 25 years before being eligible for parole;  provided, however, that the crime of Kidnapping under this paragraph and underlying aggravating crimes listed in subparagraph (a), (b) or © of this paragraph shall merge for purposes of sentencing.  If the actor is convicted of the criminal homicide of a victim of a Kidnapping under the provisions of chapter 11, any sentence imposed under provisions of this paragraph shall be served consecutively to any sentence imposed pursuant to the provisions of chapter 11.

c.
“Unlawful” removal or confinement.  A removal or confinement is unlawful within the meaning of this section and of sections 2C:13‑2 and 2C:13‑3, if it is accomplished by force, threat or deception, or, in the case of a person who is under the age of 14 or is incompetent, if it is accomplished without the consent of a parent, guardian or other person responsible for general supervision of his welfare.

d. 
It is an affirmative defense to a prosecution under paragraph (4) of subsection b. of this section, which must be proved by clear and convincing evidence, that:

(1)
The actor reasonably believed that the action was necessary to preserve the victim from imminent danger to his welfare.  However, no defense shall be available pursuant to this subsection if the actor does not, as soon as reasonably practicable but in no event more than 24 hours after taking a victim under his protection, give notice of the victim’s location to the police department of the municipality where the victim resided, the office of the county prosecutor in the county where the victim resided, or the Division of Youth and Family Services in the Department of Human Services;

(2)
The actor reasonably believed that the taking or detaining of the victim was consented to by a parent, or by an authorized State agency;  or

(3)
The victim, being at the time of the taking or concealment not less than 14 years old, was taken away at his own volition by his parent and without purpose to commit a criminal offense with or against the victim.
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The victim, being at the time of the taking or concealment not less than 14 years old, was taken away at his own volition by his parent and without purpose to commit a criminal offense with or against the victim.

f.
It is an affirmative defense to a prosecution under paragraph (4) of subsection b. of this section that a parent having the right of custody reasonably believed he was fleeing from imminent physical danger from the other parent, provided that the parent having custody, as soon as reasonably practicable:

(1)
Gives notice of the victim’s location to the police department of the municipality where the victim resided, the office of the county prosecutor in the county where the victim resided, or the Division of Youth and Family Services in the Department of Human Services;  or

(2)
Commences an action affecting custody in an appropriate court.


g.
As used in subsections e. and f. of this section, “parent” means a parent, guardian or other lawful custodian of a victim.

N.J.S.A. 2C:13‑2, Criminal restraint

A person commits a crime of the third degree if he knowingly:


a.
Restrains another unlawfully in circumstances exposing the other to risk of serious bodily injury; or


b.
Holds another in a condition of involuntary servitude.

The creation by the actor of circumstances resulting in a belief by another that he must remain in a particular location shall for purposes of this section be deemed to be a holding in a condition of involuntary servitude.


In any prosecution under subsection b., it is an affirmative defense that the person held was a child less than 18 years old and the actor was a relative or legal guardian of such child and his sole purpose was to assume control of such child.

N.J.S.A. 2C:13‑3, False imprisonment

A person commits a disorderly persons offense if he knowingly restrains another unlawfully so as to interfere substantially with his liberty.  In any prosecution under this section, it is an affirmative defense that the person restrained was a child less than 18 years old and that the actor was a relative or legal guardian of such child and that his sole purpose was to assume control of such child.

N.J.S.A. 2C:14‑2, Sexual assault


a.
An actor is guilty of aggravated sexual assault if he commits an act of sexual penetration with another person under any one of the following circumstances:


(1)
The victim is less than 13 years old;


(2)
The victim is at least 13 but less than 16 years old; and



(a)
The actor is related to the victim by blood or affinity to the third degree, or

(b)
The actor has supervisory or disciplinary power over the victim by virtue of the actor’s legal, professional, or occupational status, or

(c )
The actor is a foster parent, a guardian, or stands in loco parentis within the household;

(3)
The act is committed during the commission, or attempted commission, whether alone or with one or more other persons, of robbery, Kidnapping, homicide, aggravated assault on another, burglary, arson or criminal escape;

(4)
The actor is armed with a weapon or any object fashioned in such a manner as to lead the victim to reasonably believe it to be a weapon and threatens by word or gesture to use the weapon or object;

(5)
The actor is aided or abetted by one or more other persons and the actor uses physical force or coercion;

(6)
The actor uses physical force or coercion and severe personal injury is sustained by the victim;

(7)
The victim is one whom the actor knew or should have known was physically helpless, mentally defective or mentally incapacitated.


Aggravated sexual assault is a crime of the first degree.


b.
An actor is guilty of sexual assault if he commits an act of sexual contact with a victim who is less than 13 years old and the actor is at least four years older than the victim.


c. 
An actor is guilty of sexual assault if he commits an act of sexual penetration with another person under any one of the following circumstances:

(1)
The actor uses physical force or coercion, but the victim does not sustain severe personal injury;

(2)
The victim is on probation or parole, or is detained in a hospital, prison or other institution and the actor has supervisory or disciplinary power over the victim by virtue of the actor’s legal, professional or occupational status;

(3)
The victim is at least 16 but less than 18 years old and:

(a)
The actor is related to the victim by blood or affinity to the third degree;  or

(b)
The actor has supervisory or disciplinary power over the victim;  or

(c )
The actor is a foster parent, a guardian, or stands in loco parentis within the household;

(4)
The victim is at least 13 but less than 16 years old and the actor is at least four years older than the victim.


Sexual assault is a crime of the second degree.

N.J.S.A. 2C:14‑3, Aggravated criminal sexual contact; criminal sexual contact


a. 
An actor is guilty of aggravated criminal sexual contact if he commits an act of sexual contact with the victim under any of the circumstances set forth in 2C:14‑2a.  (2) through (7).

Aggravated criminal sexual contact is a crime of the third degree.


b.
 An actor is guilty of criminal sexual contact if he commits an act of sexual contact with the victim under any of the circumstances set forth in section 2C:14‑2c.  (1) through (4).

Criminal sexual contact is a crime of the fourth degree.

N.J.S.A. 2C:14‑4, Lewdness


a.
A person commits a disorderly persons offense if he does any flagrantly lewd and offensive act which he knows or reasonably expects is likely to be observed by other nonconsenting persons who would be affronted or alarmed.


b.
A person commits a crime of the fourth degree if:

(1)
He exposes his intimate parts for the purpose of arousing or gratifying the sexual desire of the actor or of any other person under circumstances where the actor knows or reasonably expects he is likely to be observed by a child who is less than 13 years of age where the actor is at least four years older than the child.

(2)
He exposes his intimate parts for the purpose of arousing or gratifying the sexual desire of the actor or of any other person under circumstances where the actor knows or reasonably expects he is likely to be observed by a person who because of mental disease or defect is unable to understand the sexual nature of the actor’s conduct.


c.
As used in this section:

“lewd acts” shall include the exposing of the genitals for the purpose of arousing or gratifying the sexual desire of the actor or of any other person.

N.J.S.A. 2C:17‑3, Criminal mischief


a.
Offense defined.  A person is guilty of criminal mischief if he:

(1)
Purposely or knowingly damages tangible property of another or damages tangible property of another recklessly or negligently in the employment of fire, explosives or other dangerous means listed in subsection a. of N.J.S.A. 2C:17‑2; or

(2)
Purposely, knowingly or recklessly tampers with tangible property of another so as to endanger person or property.

b. Grading. 

(1)
Criminal mischief is a crime of the third degree if the actor purposely or knowingly causes pecuniary loss of $2,000.00 or more, or a substantial interruption or impairment of public communication, transportation, supply of water, gas or power, or other public service.

(2)
Criminal mischief is a crime of the fourth degree if the actor causes pecuniary loss in excess of $500.00.  It is a disorderly persons offense if the actor causes pecuniary loss of $500.00 or less.

(3)
Criminal mischief is a crime of the third degree if the actor damages, defaces, eradicates, alters, receives, releases or causes the loss of any research property used by the research facility, or otherwise causes physical disruption to the functioning of the research facility.  The term “physical disruption” does not include any lawful activity that results from public, governmental, or research facility employee reaction to the disclosure of information about the research facility.

(4)
Criminal mischief is a crime of the fourth degree if the actor damages, removes or impairs the operation of any device, including, but not limited to, a sign, signal, light or other equipment, which serves to regulate or ensure the safety of air traffic at any airport, landing field, landing strip, heliport, helistop or any other aviation facility;  however, if the damage, removal or impediment of the device recklessly causes bodily injury or damage to property, the actor is guilty of a crime of the third degree, or if it recklessly causes a death, the actor is guilty of a crime of the second degree.

(5)
Criminal mischief is a crime of the fourth degree if the actor interferes or tampers with any airport, landing field, landing strip, heliport, helistop or any other aviation facility;  however if the interference or tampering with the airport, landing field, landing strip, heliport, helistop or other aviation facility recklessly causes bodily injury or damage to property, the actor is guilty of a crime of the third degree, or if it recklessly causes a death, the actor is guilty of a crime of the second degree.

(6)
Criminal mischief is a crime of the third degree if the actor tampers with a grave, crypt, mausoleum or other site where human remains are stored or interred, with the purpose to desecrate, destroy or steal such human remains or any part thereof.


c.
A person convicted of an offense of criminal mischief that involves an act of graffiti may, in addition to any other penalty imposed by the court, be required to pay to the owner of the damaged property monetary restitution in the amount of the pecuniary damage caused by the act of graffiti and to perform community service, which shall include removing the graffiti from the property, if appropriate.  If community service is ordered, it shall be for either not less than 20 days or not less than the number of days necessary to remove the graffiti from the property.


d.
As used in this section:

(1)
“Act of graffiti” means the drawing, painting or making of any mark or inscription on public or private real or personal property without the permission of the owner.

(2)
“Spray paint” means any paint or pigmented substance that is in an aerosol or similar spray container.

N.J.S.A. 2C:18‑2, Burglary


a.
Burglary defined.  A person is guilty of burglary if, with purpose to commit an offense therein he:

(1)
Enters a research facility, structure, or a separately secured or occupied portion thereof unless the structure was at the time open to the public or the actor is licensed or privileged to enter; or

(2)
Surreptitiously remains in a research facility, structure, or a separately secured or occupied portion thereof knowing that he is not licensed or privileged to do so.


b.
Grading.  Burglary is a crime of the second degree if in the course of committing the offense, the actor:

(1) 
Purposely, knowingly or recklessly inflicts, attempts to inflict or threatens to inflict bodily injury on anyone; or

(2)
Is armed with or displays what appear to be explosives or a deadly weapon. Otherwise burglary is a crime of the third degree.  An act shall be deemed “in the course of committing” an offense if it occurs in an attempt to commit an offense or in immediate flight after the attempt or commission.

Otherwise burglary is a crime of the third degree.  An act shall be deemed “in the course of committing” an offense if it occurs in an attempt to commit an offense or in immediate flight after the attempt or commission. [This is not in the 1st edition for whatever reason.]

N.J.S.A. 2C:18‑3, Unlicensed entry of structures; defiant trespasser; peering into dwelling places; defenses


a.
Unlicensed entry of structures.  A person commits an offense if, knowing that he is not licensed or privileged to do so, he enters or surreptitiously remains in any research facility structure, or separately secured or occupied portion thereof.  An offense under this subsection is a crime of the fourth degree if it is committed in a school or on school property.  The offense is a crime of the fourth degree if it is committed in a dwelling.  An offense under this section is a crime of the fourth degree if it is committed in a research facility.  Otherwise it is a disorderly persons offense.


b.
Defiant trespasser.  A person commits a petty disorderly persons offense if, knowing that he is not licensed or privileged to do so, he enters or remains in any place as to which notice against trespass is given by:



(1)
Actual communication to the actor; or

(2)
Posting in a manner prescribed by law or reasonably likely to come to the attention of intruders; or

(3)
Fencing or other enclosure manifestly designed to exclude intruders.


c.
Peering into windows or other openings of dwelling places.  A person commits a crime of the fourth degree if, knowing that he is not licensed or privileged to do so, he peers into a window or other opening of a dwelling or other structure adapted for overnight accommodation for the purpose of invading the privacy of another person and under circumstances in which a reasonable person in the dwelling or other structure would not expect to be observed.


d.
Defenses.  It is an affirmative defense to prosecution under this section that:

(1)
A structure involved in an offense under subsection a. was abandoned;

(2)
The structure was at the time open to members of the public and the actor complied with all lawful conditions imposed on access to or remaining in the structure;  or

(3)
The actor reasonably believed that the owner of the structure, or other person empowered to license access thereto, would have licensed him to enter or remain, or, in the case of subsection c. of this section, to peer.

N.J.S.A. 2C:33‑4, Harassment

Except as provided in subsections d. and e., a person commits a petty disorderly persons offense if, with purpose to harass another, he:


a.
Makes, or causes to be made, a communication or communications anonymously or at extremely inconvenient hours, or in offensively coarse language, or any other manner likely to cause annoyance or alarm;


b.
Subjects another to striking, kicking, shoving, or other offensive touching, or threatens to do so;  or


c.
Engages in any other course of alarming conduct or of repeatedly committed acts with purpose to alarm or seriously annoy such other person.

A communication under subsection a. may be deemed to have been made either at the place where it originated or at the place where it was received.  


d.
(Deleted by amendment, P.L.2001, c.443).


e.
A person commits a crime of the fourth degree if, in committing an offense under this section, he was serving a term of imprisonment or was on parole or probation as the result of a conviction of any indictable offense under the laws of this State, any other state or the United States.

N.J.S.A. 2C:12‑10, Definitions; stalking designated a crime; degrees

1. 
a. As used in this act:

(1) “Course of conduct” means repeatedly maintaining a visual or physical proximity to a person or repeatedly conveying, or causing to be conveyed, verbal or written threats or threats conveyed by any other means of communication or threats implied by conduct or a combination thereof directed at or toward a person.

(2) “Repeatedly” means on two or more occasions.

(3) “Immediate family” means a spouse, parent, child, sibling or any other person who regularly resides in the household or who within the prior six months regularly resided in the household.

b. A person is guilty of stalking, a crime of the fourth degree, if he purposefully or knowingly engages in a course of conduct directed at a specific person that would cause a reasonable person to fear bodily injury to himself or a member of his immediate family or to fear the death of himself or a member of his immediate family.

c. A person is guilty of a crime of the third degree if he commits the crime of stalking in violation of an existing court order prohibiting the behavior.

d. A person who commits a second or subsequent offense of stalking against the same victim is guilty of a crime of the third degree.

e. A person is guilty of a crime of the third degree if he commits the crime of stalking while serving a term of imprisonment or while on parole or probation as the result of a conviction for any indictable offense under the laws of this State, any other state or the United States.

f. This act shall not apply to conduct which occurs during organized group picketing.
APPENDIX C

Cycle of Violence

	Victim’s Response

Attempts to calm batterer

Minimizing

Silent/talkative

Stays away from family/friends

Keeps kids quiet

Agrees

Withdraws

Tries to reason

Cooks batterers favorite meal

General feeling of walking on eggshells
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Denial

Batterer:

Hitting 

    Choking 

          Humiliation

              Imprisonment

          Rape

                   Use of Weapons

                        Beating

                              Verbal Abuse



Batterer:

Moody

Nitpicking

Isolates Victim

Withdraws 

Affection

Put Downs
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Batterer:

                                 Cries

                              Declares love

                     Wants to make love

                 Enlists family support

Sends flowers/brings presents

Promises counseling

I'm sorry / Begs forgiveness

Promises to go to church 

or A.A.

Explosion

Honeymoon

Tension

Building


	Victim’s Response

Protects herself any way she can

Police called by her, her kids, neighbor

Tries to calm him

Tries to reason

Leaves

Fights back

	
	
	Victim’s Response

Agrees to stay, return or take him back

Attempts to stop legal proceedings

Sets up counseling appointments for batterer

Feels happy, hopeful

	How Denial Works in Each Stage of the Cycle to Keep the Cycle Going

Only by breaking through the denial can the cycle be broken!

1.  Tension Building

     The victim denies it’s happening, excuses it as some outside stress (work etc.); blames self for the batterers behavior, denies that the abuse will worsen.  Batterer denies by blaming the tension on the victim, work, traffic, anything;  gets drunk, denies responsibility for actions.

2.  Explosion
     Victim denies injuries: only minor, “I bruise easily,” doesn’t require police or medical help, he was drunk, “He didn’t know what he was doing”;  does not label it rape because it was her husband.  Batterer blames it her, stress, etc. (“She had it coming.”)

3.  Honeymoon
       Victim minimizes injuries (“It could have been worse”); believes this is the way it will stay, the man of her dreams, believes his promises.  Batterer also believes it wont happen again.
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Without some kind of help, the violence usually gets worse.

Death can Always be the result.
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APPENDIX D

Safety Plan

Important: You may feel now that your partner will never be abusive to you again.  Don’t let that stop you from developing a safety plan.  You have nothing to lose by establishing a plan which would mean safety for yourself and your children.

1. Getting Out: Think through now, before an attack, how you might leave your home.  Consider various possible escape routes—not only doors, but windows or first floor balconies.

2. Where To Go: Additionally, before an attack, consider where you will go once you have left your home.  Make sure that where you go will be a safe place.  If you have no safe family or friends consider the Shelter to make a plan before you leave home.

3. Transportation: Now, before an abusive incident, get an extra key made and hide it on your car.  (You can get a magnetic key holder at a drug store for about 99 cents.)  Then, should you have to leave your house during an attack, you may have the means to drive to safety.  Hiding a little extra money in the glove compartment for phone calls would be helpful as well.

If you manage to get out, but do not have access to a car—go to a neighbor’s house to use the phone or pull the closest fire alarm.

4. Important Papers: Once you have escaped a violent episode, you may not have access to important papers, so if possible, take them with you.  You might want to keep some duplicated and in a safe place, which would be easily accessible if you needed to leave the house.

5. Enlist Others:  Could you tell a neighbor about the potential for violence?  If so, work out a signal that would let the neighbor know to call the police such as; lights going on and off quickly, banging on the wall, a scream or a word or tow into the phone.  In case of emergency call 911.

6. No weapons:  Do not attempt to threaten with a weapon – it can easily be turned against you. Stay out of any room or area where there are weapons, such as guns.

7. Avoid kitchen and bathroom:  Try not to be trapped in the kitchen, as it as an area in which there are many potential weapons.  Additionally, the bathroom is dangerous as you can be easily trapped and hurt.

8. Back-up Plan:  Have a back-up plan – a second plan in case your first one can’t work.

9. Last Report Tactic:  If an attack occurs and you have no way out, consider pretending to faint or have a seizure; it may stop the attack.

Again, in case of emergency call 911.
Personalized Safety Plan

Safety When Preparing to Leave
A.  Keep important phone numbers near the phone and teach the children when and how

      to use them.

B.  Tell neighbors around me about the violence and instruct then to contact the police it

      they see or hear anything suspicious around my home.

C.  Make a list of safe places to go in case of emergency; family, shelter, police

      department, friends.

D.  Remember my list of important things when leaving the house.

E.  Create a code word for the children or my friends so they can call for help.

F.  Keep copies of important documents or keys in a safe place outside the home.

	Items to Remember

	· Identification
	· Welfare Identification

	· Mine and my children’s birth certificates
	· Passport(s) Green Cards, Work permits

	· Social Security cards
	· Divorce papers

	· School and medical records
	· Lease/rental agreement, house deed

	· Money, bankbooks, credit cards
	· Insurance papers

	· Keys to house/car/office
	· Address book/picture of abuser

	· Driver’s license and registration
	· Items of sentimental value, jewelry

	· Medications
	· Children’s favorite toys and/or blankets


Safety Plan for When the Relationship Is Over

A.  Plan to change locks, install security system, smoke detectors, or an outdoor lighting system (Check with the District Attorney’s Office if victim in a criminal case, there may be money available for this).

B.  Inform people my partner no longer lives here and to notify me or police if the partner is seen in the area.

C.  I will tell people who take care of my children who has permission to pick up my children and supply them with copies of any court papers ordering the abuser to stay away.

D.  Avoid locations where I may run into my batterer; bank, stores, restaurants.

E.  I can obtain a protective order from ______________________ court, keep it with me at all times, put an additional cop in a safe place or with someone, notify police of violations.

F.  Make a plan to contact someone for support, a friend, a hotline, family, or attend support groups if feeling down and ready to return to a potentially abusive situation.

Important Phone Numbers

Police:__________________

Hotline 1-800-992-1600 or local battered woman’s program _______________________
Child Abuse Hotline 1-800-792-5200 _________________________________________

Friends _________________________________________________________________
APPENDIX E

Domestic Violence Resources and Contacts

Rutgers University Camden

Ruth Anne Robbins, Supervising Attorney

School of Law    Room 200 C

217 North Fifth Street

Camden, New Jersey 08102

856-225-6456
Fax: 856-969-7916

ruthanne@camden.rutgers.edu
Beth Hastings, Project Assistant

School of Law   Civil Practice Clinic

217 North Fifth Street

Camden, New Jersey 08102

856-225-6425
 Fax: 856-225-6666


" 

ehasting@camden.rutgers.edu



Matt Abatemarco, 2L

Domestic Violence Project Student Assistant

maabatem@camden.rutgers.edu
Dana Durante

Outreach Project Student Assistant

Rutgers Camden Women’s Center

856-225-6660

Superior Court of New Jersey

Camden County Domestic Violence Unit

Hall of Justice – Second Floor

101 South Fifth Street

Camden, New Jersey 08103

856-379-2200

Courthouse Contact

 T.B.A.

Lydia Hernandez

856-379-2200

Hotlines 
24 Hour New Jersey Emergency


1-800-572-7233

 (Bilingual and TTY)

Local Hotline/Women’s Shelter


   856-227-1234

N.J. Battered Lesbian DV Helpline


1-800-224-1211

Gay Hotline





   973-285-1595

Rape Crisis or SERV-Sexual Assault


  856-964-SERV

NJ Hotline for Alcohol Abuse Services

1-800-322-5525

Division of Youth and Family Services

1-800-792-8610

Gambling Crisis Hotline



1-888-850-8888
Homeless Prevention 




   856-614-3318
Welfare Services




1-800-786-5080
Legal Aid

South Jersey Legal Services


             856-964-2010







          1-800-496-4570

Prosecutor’s Office- Office of Victim Witness Advocacy
Main Number





856-225-8440

Mary Kay Baker- Domestic Violence Counselor
856-225-8502

Linda Burkett-Coordinator 



856-225-8431

Legal Services


South Jersey Legal Services



856-964-2010

Camden County Hall of Justice


856-379-2200

Support Group/ Counseling Services

Michelle Walsh MFP, LPC


            856-854-1408

U.M.D.N.J 





856-566-7036


Camden County Women’s Center (Shelter)

856-227-1234

VOA- Cooper St. Camden



856-963-5668

Youth and Family Counseling and Mental Health Services
Southern NJ Behavioral Health Resources

856-541-1700

Steininger Center




856-428-1300

24 Hour Hotline




856-428-HELP

Family Counseling Services



856-795-0808

Hispanic Health & Mental Health Association
856-541-6985

Catholic Social Services



856-227-9002

Office of Youth Services



856-757-7644

Crisis Center





856-541-2222

NJ AIDS Hotline



         1-800-624-2377

Adult Protective Services



856-225-8146

Alcohol and Drug Abuse

Ala-Call




         1-800-322-5525

Alcoholics Anonymous



856-486-4444

Ala-Non and Ala-Teen 



856-547-0855

Camden County Alcoholic Abuse Program

856-428-5688

Esperanza Bilingual program


            856-428-5688

Substance Abuse Center



856-757-9190

Drug Abuse Hotline




856-225-0196

Area Hospitals & 24-Hour Emergency Care

J.F.K. 

    Stratford 





856-346-6000    

   Cherry Hill





856-488-6500

West Jersey Virtua Hospital

   Voorhees 





856-325-3000


   Berlin





856-322-3000

   Camden





856-346-3000


   Marlton





856-355-6000

Cooper Medical Center



856-342-2000


Our Lady of Lourdes




856-757-3500

Employment

Camden County Resource Center


856-566-7200

856-968-4200

Juvenile Resource Center



856-963-4060
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�  The New Jersey Rules of Citation differ slightly from the Bluebook and ALWD rules and instead follow the MLA guidelines.  Book titles are underlined (or italicized), the New Jersey statutes are abbreviated as N.J.S.A.,and there are no parallel citations to the Atlantic Reporter.  Since a statute is contained in book, you will see N.J.S.A.  rather than N.J. Stat. Ann.  This information is provided to you as “real New Jersey world” advice and should not be followed in courses taught by professors who prefer either the Bluebook or ALWD citation manuals.


�  You are perfectly free to approach and help men filing for restraining orders.  We use female pronouns for simplicity.


� N.J.S.A. 30:14-15: 


There is hereby established the “Domestic Violence Victims’ Fund,” a dedicated fund within the General Fund and administered by the Division of Youth and Family Services in the Department of Human Services. The fund shall be the depository of moneys realized from the civil penalty imposed pursuant to section 1 of P.L.2001, c. 195 (C.2C:25-29.1) and any other moneys made available for the purposes of the fund. 


b. All moneys deposited in the “Domestic Violence Victims’ Fund” shall be used for direct services to victims of domestic violence, including, but not limited to, shelter services, legal advocacy services and legal assistance services, and for related administrative costs of the Division of Youth and Family Services.
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