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Learning from Dow Jones v. Gutnick 

– A model for addressing the problem of Internet defamation

Dan Svantesson

On the 10th of December 2002, the High Court of Australia handed down its judgment in the Internet defamation
 dispute between Victorian businessman Joseph Gutnick and US publishing giant Dow Jones. The judgment has gained worldwide attention and is said to be the first of its kind. 

This article outlines the legal issues raised in the dispute and analyses the implications of the Court’s judgment.
 In addition, a model, based on partial harmonisation of defamation law, is presented that could possibly represent a relatively immediate response to the complications of Internet defamation. The proposed model provides publishers, acting in a responsible manner, with a defamation defence. Such an alternative is of importance as it appears unlikely that private international law in this area will be harmonised in a short to medium term perspective.  

Background 

Dow Jones published an article titled “Unholy Gains” in its business journal Barrons Magazine in October 2000. The article implied amongst other things that Mr Gutnick had laundered money through the jailed Victorian money launderer Nachum Goldberg. The relevant copy of Barron’s Magazine sold approximatly 300.000 copies. Of these only a very small number came to Australia, but some of them were in fact sold in Victoria. The article was also available on Dow Jones’ website, wsj.com. The site is essentially a fee-based subscription-service. However, Dow Jones tried to downplay this by making reference to the fact that anybody could access the material on the site through a trial subscription.
 Out of approximately 550.000 people subscribing to the Internet version of the magazine it was estimated that 1.700 paid for the service using Australian-issued credit cards. No exact number of readers could be established for either the paper or the on-line edition, but it was suggested that important Victorian business people had in fact read the article. The proceedings focused on the on-line publication, and consequently, that is also what this article will focus on.

Mr Gutnick sued Dow Jones in a Victorian court. As explained in the majority judgment
, a plaintiff is permitted to serve process without the leave of the court. In order to obtain leave to proceed, the plaintiff must subsequently demonstrate that the process makes claims of a kind that are supported by the applicable court rules (in this case, one or more of the paragraphs of Victorian Supreme Court Rules (VSCR) r 7.01(1)), unless the defendant does not submit to the jurisdiction by filing an unconditional appearance. The defendant may ask the court to decline to exercise its jurisdiction or set aside service. This is done by entering a conditional appearance. So in other words, Dow Jones had the right to appear in court to dispute Victorian jurisdiction, and by doing so did not necessarily submit to the jurisdiction of the Victorian court in relation to an actual defamation proceeding.

A procedural detail of great importance is that Mr Gutnick limited his claim to damages he allegedly suffered in Victoria by publications taking place in Victoria. As will be illustrated below, the importance of this delimitation cannot be overestimated.
At first instance, the Supreme Court of Victoria (VSC) had to decide whether or not it could exercise jurisdiction over the dispute.
 On the 28th of August 2001 Justice Hedigan of the Supreme Court of Victoria handed down his judgment in the case.
 The effect of the judgment was to allow Mr Gutnick to sue the US publishing company in his home forum, Victoria. Dow Jones sought leave to appeal the matter to the Court of Appeal of the Supreme Court of Victoria. The Court of Appeal concluded that the decision was plainly correct and refused leave to appeal, and thereby confirmed the judgment of the primary judge.
 

Dow Jones was granted limited special leave to appeal to the High Court and the case was argued before the full bench of the High Court of Australia on the 28th of May last year. At the High Court proceeding, a group of 18 businesses and organisations were granted leave to intervene. The interveners included, amongst others, Yahoo, News Limited and Amazon.com. Not surprisingly the interveners’ submission was supportive of the appellant, Dow Jones. So far it has been rare for interventions like this to be allowed in Australia, and it is possible to argue that the fact that the intervention was allowed illustrates that the Court recognised the seriousness of the implications of this case. 

All of the seven High Court judges dismissed the appeal. The majority judgment was supported by four of the judges.
 Three judges presented their own reasons for dismissing the appeal, but it appears that all judges were in agreement about the fundamental legal issues raised in the case. At the same time it is interesting to see how, for example, Callinan J and Kirby J are in total disagreement about a non-legal, but very fundamental issue – how “new and different” Internet communication really is. Kirby J stated that:

“Intuition suggests that the remarkable features of the Internet (which is still changing and expanding) makes it more than simply another medium of human communication. It is indeed a revolutionary leap in the distribution of information, including about the reputation of individuals.”

While Callinan J argued that:

“The Internet, which is no more than a means of communication by a set of interconnected computers, was described, not very convincingly, as a communications system entirely different from pre-existing technology.”

Despite this very large difference in their view of the Internet, and Internet communication, Callinan J and Kirby J came to the same conclusions in the fundamental legal issues.

The legal issues
The judges’ task was to determine whether Mr Gutnick could sue Dow Jones in Victoria – that is whether a Victorian court has, and shall exercise, jurisdiction to hear the dispute. And if so, which law should be applied. Under common law, these questions are answered using a three-step model. 

First the court has to examine whether it can claim jurisdiction, then it has to find out which law would be applied if it claims jurisdiction and thirdly, it has to examine whether it has any reasons not to exercise jurisdiction. The reason for looking at choice of law, as step two is that the applicable law is a factor taken into account when determining whether or not there are any reasons to decline jurisdiction.

At the heart of all these three issues lies the question: Where was the defamatory material published? Large parts of the proceedings, both in the VSC and the High Court focused on this question.

In both the Supreme Court of Victoria’s and the High Court’s decision it is noted that the term “publication” has a specific meaning within defamation law. At least since the 1840’s it has been a recognised rule within the common law tradition that publication takes place where and when the defamatory material enters the mind of a third party.
  This works as a protection. People are free to write what they wish, but not free to distribute the defamatory material to a third person. However, it also has huge implications for private international law under common law. It means that every time somebody reads the defamatory material, there is a new publication that can found jurisdiction. 

One more thing needs to be pointed out about this test. The common law definition of publication is technology neutral and works in exactly the same manner in relation to all forms of communication, be it spoken words, newspapers, web pages or smoke signals.

Jurisdiction

The question of jurisdiction is regulated by legislation in Australia. The specific legislation in question in the Gutnick case is the Victorian Supreme Court Rules, and in relation to the question of jurisdiction, specifically Rule 7.01(1). This rule provides a list of circumstances in which a Victorian court can claim jurisdiction. The two rules in focus in this dispute, are Rules 7.01(1)i and 7.01(1)j:

“(1) Originating process may be served out of Australia without order of the Court where - 

(i) the proceeding is founded on a tort committed within Victoria; 

(j) the proceeding is brought in respect of damage suffered wholly or partly in Victoria and caused by a tortious act or omission wherever occurring.”    

The plaintiff relied on both these grounds for jurisdiction. 

In the Supreme Court of Victoria, Hedigan J concluded that the traditional approach that publication takes place where and when it enters the mind of a third person applied also in relation to the Internet, and that publication accordingly took place where and when the material was downloaded and read.
 Based on that finding, the tort was committed in Victoria and, of course, damages were suffered in Victoria. Jurisdiction could then be based on either of the two grounds stipulated in para (i) and (j) of  Rule 7.021(1). 

Similarly, the High Court concluded that it was not in doubt that jurisdiction was appropriate under para (j) – In the words of Justice Kirby: 

“Whatever else is in doubt, it is uncontested that the respondent's proceedings alleged that the respondent had suffered damage in Victoria. Once this is shown, the only question to be answered, to attract par (j), is whether such damage was "caused by a tortious act or omission wherever occurring".”
 

Consequently, there is no problem in finding at least one ground for jurisdiction – that of damages suffered within the forum.

The majority’s judgment of the High Court goes further and concludes that since Mr Gutnick limited his claim to publications within Victoria, the case relate to a tort committed within Victoria. So it seems that, in the view of the majority, jurisdiction could be founded on either one of para (i) and (j).

Choice of law

The issue of choice of law attracted little attention in the VSC but was the centre of attention in the High Court. It is perhaps not strange that the appellant, Dow Jones, wanted US law to apply. If that had been the case they would arguably be in a very favourable position as they could enjoy the protection of free speech provided for under the First Amendment of the US Constitution. On the other hand, at the High Court hearing Dow Jones argued that one could not say that US defamation laws are more defendant friendly.
 Nevertheless, they must have seen some benefit with the US law or they simply would not have argued for it to apply.

The current choice of law rule in Australia, for torts, is the so-called lex loci delicti rule – the law to be applied is the law of the place of wrong. That is a fairly new rule in Australia, and was not established for international cases until about a year ago.
 Hence, this rule is still rather untested in Australia. Moreover, it does not say much about which law should be applied in a matter like the Gutnick case. It is, consequently, necessary to identify what is the place of wrong in defamation cases. 

Under defamation law, the “wrong” is the publication. As discussed above, no wrong is committed unless the defamatory material enters the mind of a third party. So, the choice of law rule points to the place of wrong, defamation law defines the wrong as the publication, and case law shows that publication takes place where and when the defamatory material enters the mind of a third person.

Thus, following existing law, the applicable law is the law of Victoria and a Victorian Court can rightfully claim jurisdiction – all as a consequence of the place of publication. Of course it is possible, as the counsel for the Dow Jones did, to come to the opposite conclusion; that is, that publication took place in New Jersey or New York. But in order to do so one would inevitably have to depart from the well-established traditional approach that publication takes place where the defamatory material is made manifest to the receiving third party, in a form that the receiver can comprehend. 

It could be said that Dow Jones was fighting an “uphill battle” all along – if the Court applied existing law, Dow Jones would loose. So Dow Jones had to try to convince the Court that Internet defamation cases needed to be treated differently. In the words of Justice Callinan:

“The question which this case raises is whether the development of the Internet calls for a radical shift in the law of defamation.”

Dow Jones presented somewhat different arguments in the two different courts. Especially in the Supreme Court of Victoria, Dow Jones’ arguments were, not surprisingly, in large parts “policy-oriented” rather than legal. Dow Jones placed great significance on the fact that the role played by a web publisher is relatively passive compared to other publishers, for example newspaper publishers. At the same time, they continued, the role of those accessing material on the web is more active than for example the readers of a newspaper. This approach was largely abandoned in the High Court hearing, and was also strongly criticised by Justice Callinan.
 

It was further suggested that publishers would avoid publishing in Australia if Dow Jones were to loose this case. During the High Court hearing this suggestion was backed up by financial evidence. It was claimed that Dow Jones probably earned approximately $12.000 from the Victorian subscribers of their website.
 That is a paltry sum compared to what presumably was invested in this trial. With this in mind, it certainly seems likely that some foreign publishers may attempt to prevent Australians from accessing their material – an outcome that obviously is undesirable for Australia. However, the quote also illustrates a weakness in Dow Jones’ arguments. While calling attention to the risk of Australians being prevented from accessing Internet material, Mr Robertson was also trying to emphasise that there are no effective means for preventing access-seekers based on their geographical location – an obvious contradiction.
 

Dow Jones also argued that it was unreasonable for publishers to take into account the laws of all forums from which the Internet can be accessed. In this context, Dow Jones argued for a single point of publication, similar to the single publication rule applied in US law. A problem for Dow Jones here was that the article was uploaded in New Jersey, while the editorial control was exercised in New York, and Dow Jones did not really seem willing to decide which of these forums and consequently laws they argued to have the closest connection to the case.

The interveners argued that, for the choice of law at least, in relation to the publication of defamatory material on the World Wide Web publication occurs at the point at which there is a last opportunity for the publisher to take steps to exercise control over publication, that is, they said, the point at which final editorial decisions are made and final technical work is done to upload material. 

There is no lack of problems associated with accepting this argumant. Firstly, if this model is applied in relation to choice of law, the consequence is that an Internet publication is published at one time and place for the sake of jurisdiction and another for the sake of choice of law. This could still work but it is not the most appealing model. Secondly and much more importantly, the suggested model is unable to address a case such as the one at hand. In the Gutnick case, the article was uploaded in New Jersey but the editorial control was exercised in New York. In placing the focus on both the point at which final editorial decisions are made and final technical work is done to upload material, the model is not fit to handle such a situation.

Another problem with Dow Jones’ and the interveners’ approaches is that their models invite publishers to upload
 the material in forums with favourable laws. This can be prevented by introducing some form of abuse control, but as soon as that is done, the model that was to be preferred for its simplicity, is no longer so simple.

Forum non conveniens

In common law countries, as mentioned above, court have the option of declining to exercise jurisdiction if they find themselves to be a so-called forum non conveniens. This concept has been given different interpretations in different countries. In most common law countries, a court will decline jurisdiction if there is another more appropriate forum, while in Australian a court will decline jurisdiction only if the court is a clearly inappropriate forum. This restrictive approach, in Australia, has been criticised and in a case last year two of the judges of the High Court clearly took the view that Australia should apply the more appropriate forum-test as is done in the majority of the common law world.
 Nevertheless, in the Gutnick case, the clearly inappropriate forum-test was reaffirmed and, consequently, it will probably not be departed from in the near future.

As previously noted, the High Court could claim jurisdiction under VSCR 7.01(1) (i) or (j), but it has, at the same time, the option of declining jurisdiction based on the concept of forum non conveniens – i.e. if it deems itself to be a clearly inappropriate forum. As mentioned above, one of the factors taken into consideration when determining whether an Australian court is a forum non conveniens is the applicable law. However, case law shows that the mere fact that an Australian court will have to apply foreign law, does not make it a clearly inappropriate forum.
 

A range of other factors may also be taken into account in determining the issue of forum non conveniens, as was illustrated in Justice Hedigan’s judgment.
 In the words of the late Peter Nygh, the following categories of factors are of relevance:

“(a)
Any significant connection between the forum selected and the subject matter of the action and/or the parties, such as: the domiciles of the parties, their places of business and the place where the relevant transaction occurred or the subject matter of the suit is situated. 

(b)
Any legitimate and substantial juridical advantage to the plaintiff, such as: greater recovery, more favourable limitation period, better ancillary procedures, or assets within the jurisdiction against which any judgment can be enforced.

(c)
The availability of an alternative forum and whether it will give the plaintiff adequate relief.

(d)
Whether the law of the forum will supply the substantive law to be applied in the resolution of the subject case.”

The courts did not find reason to decline jurisdiction in the Gutnick case, and it is submitted that this was largely due to the fact that Mr Gutnick limited his claim to damages suffered in Victoria due to publication in Victoria and at the same time undertook not to sue anywhere else. In the words of Justice Gaudron:

“If a plaintiff complains of multiple and simultaneous publications by a defendant of the same defamatory matter there is, in essence, a single controversy between them, notwithstanding that the plaintiff may have several causes of action governed by the laws of different jurisdictions. Accordingly, if, in such a case, an issue arises as to whether an Australian court is a clearly inappropriate forum, a very significant consideration will be whether that court can determine the whole controversy and, if it cannot, whether the whole controversy can be determined by a court of another jurisdiction. 

As the respondent has limited his controversy with the appellant to the publication of defamatory matter in Victoria, the controversy is one that can be determined in its entirety by the Supreme Court of that State and there can be no question of multiple suits in different jurisdictions.”
 

When Mr Gutnick sued only in relation to publications and damages in Victoria and undertook not to sue anywhere else, he effectively “disconnected” all other forums. Of course in doing so, a plaintiff also potentially limits the damages he/she may be awarded.

Implications of the judgment

The judgment has gained worldwide attention, much of which has been negative. Already the judgment of the VSC was proclaimed to be: 

“a landmark court ruling that puts cyberspace publishers around the world on notice that they can be sued under Australia’s strict defamation laws – and effectively in any of the 190 nations where defamation proceedings can be brought”
 

The judgment of the VSC has further been used to conclude that: “ANYONE who puts information on the internet is […] effectively publishing in every nation instantaneously”
. It has also been claimed that the judgment is “a threat to democracy”
 and that it “should scare everyone who values freedom of expression”
. More recently, in relation to the judgment of the High Court, it has been claimed that:

“The Gutnick decision will be welcomed by dictators everywhere. Already in the last year, Zimbabwe set a nasty precedent by arresting a journalist whose crime was to write an article that was not published in Zimbabwe but could be downloaded in that sad land. Robert Mugabe can rightly regard the Gutnick decision as validating his state censorship.”
 

These statements are overly dramatic and, in part, absolute rubbish. The Gutnick case was decided under Australian law. Although it is true that most legal systems provide for jurisdiction in relation to damages suffered within the forum, the outcome of this case cannot reasonably be seen as a valid indication of how the courts in 190
 other nations will decide similar disputes. Further, if this judgment appears frightening for those who “values freedom of expression”, a judgment in favour of Dow Jones would presumably appear equally frightening to those who values the right of reputation – another basic human right widely considered just as important as freedom of expression.
 It is also imperative to remember that criminal cases, like the arrest of a journalist in Zimbabwe, are treated completely differently than civil cases, like the Gutnick case. The suggestion that “dictators everywhere” would be more inclined to exercise jurisdiction over Internet activities after the High Court’s decision in the Gutnick case is simply ridiculous. For example, the rules of private international law in the People’s Republic of China already allows for jurisdictional claims over a situation like the one in the Gutnick case. Indeed, most states’ rules do so, including the American rules.
 There was no dramatic increase of jurisdictional claims after the French Yahoo! Decision,
 and there will most likely not be any such increase after the Gutnick case either.

All this notwithstanding, it is worrying that the High Court’s judgment provides so little room for deciding differently a case involving different circumstances. Maybe the Court would have been more willing to depart from the established rules if the website in question were not a fee-based subscription-service, and if the defendant were not a large resource-rich publishing company? In a public interest perspective, this question is certainly the most interesting part of the Gutnick case. In the VSC, Justice Hedigan placed great significance on the fact that the website was not a “normal, open for all” type of website.
 However, this fact is given far less attention in the High Court’s judgment. That is a cause for concern. It is very troubling to see the High Court conclude that:

“However broad may be the reach of any particular means of communication, those who make information accessible by a particular method do so knowing of the reach that their information may have. In particular, those who post information on the World Wide Web do so knowing that the information they make available is available to all and sundry without any geographic restriction.”

What the Court is saying is undeniably true, but their observation seems to overlook the widespread use of the Internet for domestic spread of information. Even if someone knows that everything they put on the “net” can be accessed from virtually anywhere in the world, that does not necessarily mean that they intended or could foresee publication all over the world. It is respectfully submitted that, the majority judgment is a little too simplistic in this regard. 

Bearing in mind that Dow Jones must have known that they provided material to people in Victoria in exchange for money, it is difficult to conclude that it was wrong for the Court to decide in the manner it did. On the other hand, it is, as discussed above, worrying that the High Court’s judgment leaves so little room for exceptions. In that sense the decision of the VSC was more promising for the future. According to the decision of the High Court it seems that as long as the plaintiff limits his/her claim to damages suffered in Victoria due to publication in Victoria, there is nothing in the Australian system to prevent the court from deciding the dispute and, in doing so, apply Australian law.

A big problem with the judgment, or perhaps rather with the Australian rules as such, is that there is no reasonableness test. A fictitious example can illustrate this point. Imagine that one single page of a Indonesian newspaper (with a circulation of a million copies in Indonesia) gets caught by a strong wind and is blown all the way to Darwin in Australia. In Darwin, it lands on the kitchen table of one of the people there that can read and understand Javanese. As this person reads the article, publication indisputably occurs in Darwin (according to the well-established traditional approach that publication takes place where the defamatory material is made manifest to the receiving third party, in a form comprehensible to that party). Let us also say that the article is defamatory to someone in Australia, and this person sues the Indonesian paper for damages caused in Australia due to material published there. If the Australian rules, or, to be more exact, Victorian rules are applied jurisdiction could at the very least be based on damages suffered within the forum (VSCR rule 7.01(1)). The law to apply would be Australian law, and since an Australian court could determine the entire dispute, the court would not be a clearly inappropriate forum. 

It is submitted that it would be unreasonable for an Australian court to claim jurisdiction under such circumstances.
 The unreasonableness would not originate from any uncertainty as to where publication took place, that is settled, but the forum non conveniens test must be given a sufficiently broad interpretation to prevent jurisdiction in such an example. By this it is not necessarily suggested that there has to be any intention of the publisher that the publication take place in the forum in question for jurisdiction to be reasonable. However, the absence of intention in combination with a lack of possibility to control the spread of the publication should be taken into consideration when applying the forum non conveniens test. Both such factors are probably with respect to many web-publications – the publisher lacks means to control accessibility to a large extent, and might not intend for publication to occur in many of the places where the material actually is published (according to the common law interpretation of the word “publication”). 

The important role that the doctrine of forum non conveniens potentially can play was also discussed by Kirby J during the hearing in the High Court:

“It seems to me - leave aside the Voth test - that that [the issue of forum non conveniens] is the place in which the Internet problem is going to be solved in the world. Countries are going to say, "Of course we've got jurisdiction. The damage happened here or some other [sic.] - we can serve here but it is much more convenient that this matter be litigated in another place".”

Yet maybe these problems are more theoretical than practical. After all, it appears unlikely that Mr Gutnick would have sued a person like myself, for example, had I written and published the article – all I have are study debts! The reality is that most people do not have enough assets to motivate a defamation suit. A second limitation lies in the difficulty in getting a judgment recognised and enforced in a foreign jurisdiction where the defendant has assets. 

Recognition and enforcement

The likeliness of recognition and enforcement of any award the Victorian court may give Mr Gutnick as a result of a defamation proceeding was not really discussed at any great length in the judgments. However, it is doubtful that a US court would enforce a judgment rendered against a US company that took all its actions in the US and arguably in accordance with US law. This goes to the core of the Internet’s effect on private international law – A gap has been created (or perhaps more accurately, the existing gap has been significantly widened) between what can be seen as reasonable grounds for jurisdiction and what can be seen as reasonable grounds for the recognition and enforcement of a foreign judgment.

It does not seem unreasonable for a Victorian court to decide a dispute in which an Australian citizen, habitually residing in Victoria, having the majority of his social and professional life in Victoria, is seeking to vindicate his reputation in Victoria and seeks damages only in relation to harm done in Victoria. At the same time, it would arguably not be unreasonable for a US court to refuse to enforce a foreign judgment infringing a US company’s freedom of speech as protected by the US Constitution, in relation to an act
 done by that company exclusively in the US.

In more detail, it is submitted that the characteristics of the Internet in general, and the World Wide Web in particular, have resulted in a development whereby existing and well-established jurisdictional rules now can found jurisdiction in previously unforeseen situations – the rules are the same, but the scope of their applicability has been widened dramatically. This in turn leads to the gap between what can be seen as reasonable grounds for jurisdiction and what can be seen as reasonable grounds for the recognition and enforcement of a foreign judgment, as discussed above.

Of course it could be argued that it is not strange that a state makes wider jurisdictional claims than what it would recognise from other states. An analogy that could be used is that a person is free to borrow money from anybody willing to lend money, without being obligated to lend money to all those willing to lend money to him/her. However, such a view is problematic as it leads to great uncertainty for both plaintiffs and defendants. The current situation, with a wide gap between what can be seen as reasonable grounds for jurisdiction and what can be seen as reasonable grounds for the recognition and enforcement of a foreign judgment, is unhealthy and must be addressed. 

Arguably the most appropriate approach for bridging this gap would be a sensible harmonisation of private international law. However, this has proved difficult.
 The proposed Hague Convention on Jurisdiction and Foreign Judgments in Civil and Commercial Matters is becoming extremely limited in its scope and will most likely not extend to defamation in general and Internet defamation in particular. Furthermore, while discussing jurisdiction and applicable law in relation to Internet defamation, a recent report from the UK Law Commission concluded that: 

“[A]ny solution would require an international treaty, accompanied by greater harmonisation of the substantive law of defamation. We do not think that the problem can be solved within the short to medium term. We do not therefore recommend reform in this area at the present time.”

A possible alternative?

In the absence of a realistic solution through private international law, within a near future, alternatives must be explored. One possible option, for a relatively immediate response to the problem, would be to create a defamation defence protecting web publishers. At the same time it is desirable to keep any solution technology-neutral. The possibility of creating a new defamation defence was hinted in the majority judgment, but no details were provided as to how it should work, except in the following passage:

“[A] case in which it is alleged that the publisher's conduct has all occurred outside the jurisdiction of the forum may invite attention to whether the reasonableness of the publisher's conduct should be given any significance in deciding whether it has a defence to the claim made. In particular, it may invite attention to whether the reasonableness of the publisher's conduct should be judged according to all the circumstances relevant to its conduct, including where that conduct took place, and what rules about defamation applied in that place or those places.”

This way of thinking, taking account of the law of the place where the defendant acted, is similar to the so-called “double-actionability test” which was the choice of law rule in Australia not so long ago, and that still is the rule applied in some other common law jurisdictions, such as, Hong Kong SAR. The double-actionability test has been described in the following manner:

“As a general rule, in order to found a suit in [Hong Kong] for a wrong alleged to have been committed abroad, two conditions must be fulfilled. First, the wrong must be of such a character that it would have been actionable if committed in [Hong Kong]….Secondly, the act must not have been justifiable by the law of the place where it was done.”

This rule has been abolished, arguably for good reasons,
 as the choice of law rule in Australia and some other common law jurisdictions. Yet that does not prevent it from being a useful point of departure for the discussion of a defamation defence.

The “double-actionabilty defence”

Below follows a rough outline of the possibility of adapting the double-actionability rule for a defamation defence. The defence is presented as a model code containing four separate Articles:

Article 1

A defence against defamation is established if the defendant can show that it acted reasonably and lawfully in the forum in which the defendant acted.
In relation to the use of the double requirement of the act must be “reasonable” and “lawful”, the following should be noted: The prime focus should be on whether or not the defendant acted lawfully – i.e. in accordance with the law of the state in which the defendant acted. The reference to “reasonably” is merely a safety mechanism to allow the court to find that the foreign law is so substantially and fundamentally different from its own rules that the fact that the defendant acted lawfully is irrelevant. This could occur, for example, in a situation where the state in which the defendant acted does not have any regulation at all of the relevant action.  

Furthermore, the Article places the burden of proof on the defendant. Following standard private international law rules of, for example, Australia, it is assumed that foreign law is the same as the law of, in this example, Australia and any party that wishes to break this assumption has to show what the foreign law says.
 In that way, Australian law would already place the burden of proof on the defendant but if this model is to be applied in other states as well, it might be desirable to have sorted out the question of burden of proof. 

Article 2

1. Ordinarily “the forum in which the defendant acted”, under Article 1, is the forum in which the defendant is habitually resident. 

2. A natural person shall be considered to be resident –

if that person is resident in only one State, in that State;

if that person is resident in more than one State,

i) in the State in which that person has his or her principal residence; or

ii) if that person does not have a principal residence in any one State, in each State in which that person is resident.

3.
For the purposes of this Article, an entity or person other than a natural person shall be considered to be [habitually] resident in the State –

a) where it has its statutory seat;

b) under whose law it was incorporated or formed;

c) where it has its central administration; or

d)       where it has its principal place of business.

Article 2 identifies “the forum in which the defendant acted”. Paragraph 1 provides the definition of the place where the defendant acted, in a majority of cases. The forum in which the defendant is habitually resident is deemed to be the forum in which the defendant acted. Paragraphs 2 and 3, defining “habitually resident”, are copies of Article 3 of the 2001 draft of the proposed Hague Convention. There might be reasons to question the suitability of the details of paragraphs 2 and 3, but the work on the proposed Hague Convention represents a good point of departure for any such discussion.  

Article 3

If there is no, or merely a coincidental, relevant nexus between the defendants acts and the forum identified under Article 2, “the forum in which the defendant acted” shall be deemed to be the forum that has the most substantial connection with the defendants act. 

This Article also has its origins in the applicable choice of law test in, for example, Hong Kong SAR. The alternative rule of the double-actionability test provide for exceptions to the main rule. In doing so, it points to the so-called proper law of the tort. It is necessary to leave room for this sort of exceptions in certain cases. If for example a publishing company is located in Norway, but the allegedly defamatory article is researched, written, uploaded from South Africa onto a server located in South Africa, and the article is concerned with events and people in South Africa, the court should have the option of departing from the rules outlined in Article 2. Both the advantage and the disadvantage of this Article is that it is flexible. 

Article 4

1. Article 1 is not applicable if: 

a) the defamatory material was written with the intention of it being consumed in the forum in which the plaintiff has initiated the action.
If a publisher writes with the intention of the material being read or accessed in a certain forum – if they write for an audience in a certain forum – they should also take the laws of that forum into consideration. Any other solution would mean that publishers easily could relocate to favourable forums, enjoy those laws and still target the old market. That is clearly undesirable.

b) in regard to the content of the defamatory material and other relevant considerations, rather than the characteristics of the medium used for making the material available, the defamatory material being consumed in the forum in which the plaintiff has initiated the action was a natural and probable consequence of the material being made available. 

Similarly, if the publisher could reasonably foresee that people in the relevant forum would be interested in reading the material and likely to do so, he/she should consider the laws of that state. The important part here is that one should not look at the characteristics of the medium used for making the material available. It is, as mentioned above, in relation to the majority opinion in the Gutnick case, too simplistic to conclude that everybody knows that material on the Internet can be accessed all over the world. Instead, the focus needs to be placed on things such as, whether the article is of interest in the forum in question; wheather it relate to people or events of that forum; whether it is written in a language that normally is used in that forum, etc. However, none of these factors is to be determinative in itself. For example, the fact that an article is written in English does not necessarily mean that consumption in all English speaking forums was “a natural and probable consequence of the material being made available”. The same could be said about other widely spoken languages, such as Mandarin and Spanish. Furthermore, it should be remembered that focus should not always be placed on the official language of a state. Melbourne, for example, is the city with the third largest Greek population in the world.   

2. Nothing said in paragraph 1 shall limit the application of Article 1 if the defendant has taken reasonable steps to avoid publication in the forum in which the plaintiff has initiated the action.

Finally, it is necessary to provide the publishers with some protective means. If a person want to write something about events and people in the People’s Republic of China (PRC), but does not wish to be exposed to the risk of being sued for defamation there, he/she should be given the opportunity to take reasonable steps to avoid exposing the material to readers in the PRC. 

What can be seen as ‘reasonable steps’ will have to be viewed in light of technological and other relevant developments. In today’s situation, for example, it is arguable that a prominently displayed notice that people from a certain country may not access material from the website would have to be viewed as a reasonable step. But it would be preferable to, for example, include a menu in which the “web-surfer” had to indicate from which country he/she accessed the site. It could then be stated that only people from the countries in the menu would be allowed to access material on the website. That way, a publisher could accurately and cost-effectively control which forums it exposed itself to. On the other hand, this system does not really block out anybody, but could perhaps still be seen as an indication that the publisher has taken the steps available to him/her. The “good faith” of the defendant would be central for determining whether the steps taken can be considered “reasonable” for the sake of Article 4(2).

This might be a temporary problem. There is increasingly accurate “geo-location” technology
 enabling a website operator to determine the location of the access seeker with reasonable precision, and the use of such technology might arguably be seen as “reasonable steps”. However, the efficiency of this technology is still difficult to gauge. It is submitted that the future developments of geo-location technology will be of greatest relevance for the manner in which private international law should be structured in relation to, for example, Internet defamation.

The advantage of the suggested Article 4(2) is that publishers can decide for themselves to which forums they wish to be exposed. However, this provision also has a serious consequence – it encourages geographical restrictions on the provision of information via the Internet. A likely outcome of a provision like Article 4(2) would be that providers of material on the web would be less willing to make their material available worldwide. Such a development is certainly far from ideal and might help transform the Internet  from a global to a regionalised medium. However, that might be necessary/unavoidable as long as different states have different laws.
 The alternative is even less appealing – it is not desirable for the Internet to be a lawless dimension.
 Using defamation as an example, it simply is not reasonable to suggest that national laws protecting the right of reputation do not extend to the Internet. Any such development would be contrary to established international law such as the International Covenant of Civil and Political Rights, which has gained worldwide recognition. Just as in relation to all other forms of communication a balance needs to be struck between the protection of the freedom of speech and the protection of reputation. In the absence of an international convention this can only be done by the application of national laws. The reality is that different states have different defamation laws. The regulation of activities on the Internet must in one way or another take account of this reality. Thus the Internet will inevitably transform from a relatively borderless dimension into a medium that takes account of geographical and legal borders.

The proposed model and the Gutnick case

What would be the result if the above suggested defamation defence was applied to the circumstances of the Gutnick case? Unfortunately for Dow Jones the double-actionability defence would not protect them. Dow Jones could possibly show that they had acted reasonably and lawfully under the laws of the US state identified under Articles 1 and 2, and it cannot be said that the nexus between Dow Jones’ acts and that forum are coincidental (Article 3). However, as Dow Jones knowingly accepted subscribers from Victoria it must be assumed that they intended (Article 4(1a)) for the material to be consumed in Victoria (amongst other forums in which there are subscribers of the relevant publication). Because of the website being a subscription-service, there would be no reason to consider whether Article 4(1b) would be applicable in this case. But in other circumstances it could be argued that since the article dealt with an Australian citizen/resident’s actions in Australia and the language used was the same as is mainly used in Australia, the defamatory material being consumed in Australia was a natural and probable consequence of the material being made available. Finally, Dow Jones did not take the sort of reasonable steps to avoid publication in Australia as mentioned in Article 4(2). Consequently, the double-actionability defence would not provide any relief in the circumstances of the Gutnick case.

Conclusions

The Australian High Court judgment in the Internet defamation dispute between Victorian businessman Joseph Gutnick and US publishing company Dow Jones clearly illustrate that defamation has entered a new era. A consequence of the Internet’s characteristics is that the possible application of existing jurisdictional rules has widened considerably. This in turn leads to the widening of the gap between what can be seen as reasonable grounds for jurisdiction and reasonable grounds for the recognition and enforcement of foreign judgments. The most natural and suitable manner for bridging this gap would be through a sensible harmonisation of private international law. The proposed Hague Convention on Jurisdiction and Foreign Judgments in Civil and Commercial Matters could have played an important role in this respect.
 Unfortunately, it does not seem likely that any such harmonisation will occur within a foreseeable future. Thus, alternatives need to be examined. 

One such alternative would be to introduce a new defamation defence – the double-actionability defence – that takes account of the laws of the forum in which the defendant acted. Such a defence could be introduced in domestic laws relatively quickly, for example, through a voluntary model code.
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PhD student at University of New South Wales, Sydney.

� The expression “Internet defamation” will be used frequently in the article and refers to the spreading of defamatory information over the Internet. Furthermore, the term “Internet” is mainly used to refer to the World Wide Web as opposed to, for example, e-mail.
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� It is interesting to note that also identifying the location of “uploading” can be problematic. And any suggestion proposing that the location of uploading should be in centre of focus must define where uploading takes place. Does uploading take place where the person, and computer from which the material is sent, is located? Or does uploading take place where the server, to which the material is uploaded, is located? Justice Kirby appears to suggest that uploading takes place where the server, to which the material is uploaded, is located: “If the place of uploading were adopted as the place of publication which also governs the choice of applicable law, the consequence would often be, effectively, that the law would assign the place of the wrong for the tort of defamation to the United States. Because of the vastly disproportionate location of webservers in the United States when compared to virtually all other countries (including Australia) this would necessarily have the result, in many cases, of extending the application of a law of the United States (and possibly the jurisdiction and forum of its courts) to defamation proceedings brought by Australian and other foreign citizens in respect of local damage to their reputations by publication on the Internet.” (Dow Jones & Company Inc v Gutnick [2002] HCA 56, para 133). It is respectfully submitted that, that is an unreasonable interpretation as the consequence would be that the location of uploading always is the same as the location of the server carrying the relevant material.
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� See, for example, ICCPR Art. 19(3a), which highlights the need for a balance between the right of freedom of expression and the right of reputation.
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� The US applies the so-called single publication rule.





� Regional instruments like, for example, the Brussels Regulation 44/2001 could of course be argued to be successful. However, the reality is that these rules have not yet been applied in an cross-border Internet defamation case. 
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� Another factor to take into account is that businesses see an advantage in raising geographical borders on the Internet. By applying so-called geo-location technology businesses can effectively target their marketing to a certain forum and so on. The reality is that if there is a market for this sort of movement, we will inevitably see a more geographically divided Internet within the next couple of years. 


  


� The reality is that national laws are being applied to the Internet, and activities on the Internet. In the absence of a working private international law the consequence is that activities on the Internet are subjected to overlapping jurisdictional claims from virtually all forums on the planet. The Internet is an “every-man’s land” rather than a “no-man’s land”.





� If torts will be included at all, only physical torts will fall within the scope of the current proposal.








