This file contains the essay portions of Professor Barkai's Evidence Final Exams for 2016, 2015, 2014, 2012, 2011, 2010, 2009, 2008, 2007, 2005, 2003, 2001, 2000, 1998,1996, 1995, and 1994.  He did not teach evidence in 2013, 2006, 2004, 2002, 1999, and 1997
2016 Part 3. SHORT ESSAYS - (30 percent; 58 minutes) 

Assume all appropriate objections and motions were timely made.
As you write your answer to this question, also discuss if any part of your answer would be different if the trial was in a Hawaii court rather than Federal court. If there are no differences, you do not need to discuss anything and you will not get additional points for telling me there are no differences.

Vic was killed on a rainy night.  The prosecution charged Dean, a business rival, with Vic's murder.  It alleged that, on the night in question, Dean hid in the bushes outside Vic's home and shot him when he came home.

1) At Dean’s trial, the prosecution called Dean’s Wife to testify. Wife knew that Dean had been having an affair, and so she was willing to testify against Dean. Wife testified that she saw mud on Dean’s shoes when he came home the night of the murder and that he told her, “I just killed the guy who stole my biggest account.”
2) In the defense's case, Dean called his Friend to testify that on the day after Vic was killed, he was having lunch in a coffee shop when he saw Hit, a well-known gangster, conversing at the next table with another gangster, Gus. Friend testified that he heard Gus ask Hit if he had “taken care of the assignment concerning Vic,” and that Hit then drew his index finger across his own throat. 

In rebuttal, the prosecution calls Witness who testifies that 
 
3) Friend has a reputation in the community of being a liar, and 
 
4) Hit has a prior conviction for bank robbery
 
Did the court properly admit the testimony of:  
1)  Wife?  Discuss.  
2)  Friend?  Discuss.     
3)  Witness? Discuss.
4)  Witness? Discuss.
2015 Part 3. SHORT ESSAYS - (30 percent; 58 minutes) 

Gang members D1, D2, and D3 were arrested and charged with conspiracy to commit a series of armed robberies of 7-11 type markets, and with actually committing 5 of those planned robberies. Before trial, D3 plead guilty to a lesser crime and agreed to testify for the government against D1 and D2 at their trial. Neither D1 nor D2 testified at their trial.

The following evidence was admitted at trial. Assume all appropriate objections were made. Was the evidence properly admitted against D1 and D2? Why or why not? If there would be difference between applying the FRE and the HRE, please explain.  If your answer would be the same under both Hawaii and federal evidence law, you should only discuss the evidence once and not waste time telling me your answer would be the same for both. 
1) D3 testified that he and D1 and D2 were all members of the Vice Lords gang, and that they planned and committed the robberies together.

2)  D1’s sister-in-law (SIL) testified that some time after the first 3 robberies took place, she got a text message from D1 which said, “I can pay you tomorrow. My guys and me been doing some market work that have brought us a lot of $$$.” D1’s SIL no longer has the message on her phone (she deleted it after a few weeks), but she clearly remembered it.

3) W1, a witness who identified D1 as one of the robbers to Officer Bier at a police line up, did not come to court after being subpoenaed. He told Officer Bier that he was afraid of the Vice Lords. Officer Bier was also present at the lineup so Officer Bier testified to W1’s identification of D1 at the lineup.

4) D1’s lawyer asked Officer Bier on cross examination, “Isn’t it true that D1 told you when you arrested him that he was not involved in any robberies?”

5)  Prior to trial, W2 identified D2 as a robber in one of the robberies and wrote and signed a statement for the police that identified D2 as one of the robbers. At trial, W2 claims to not be able to remember who the robber was, so the prosecutor introduced W2’s written statement while W2 was on the witness.

2014 Part 3. ESSAY – 2 questions - (30 percent; 58 minutes) 
Part 3A – State v. Dan - 24 percent (note that part 3B follows on the next page)

Consider the questions below like short answer questions. Don't spend too much time on any one part or else you won't get through them all.
Dan was charged with reckless driving and drunk driving after Dan’s car collided with another car. Dan was never given an intoxilyzer, which would have read his blood alcohol level. [Assume the intoxilyzer is not an issue at Dan’s trial. You do not need to discuss it. Assume drunk driving can be proven with oral testimony.]
Dan claimed he was not intoxicated, that he was not driving recklessly, and that the accident was caused by faulty brakes.
The following evidence was admitted at trial. Assume all appropriate objections were made. Was the evidence properly admitted? Why or why not? If there would be difference between applying the FRE and the HRE, please explain.  If your answer will be the same for the evidence under both Hawaii and federal evidence law, you should only discuss the evidence once and not waste time telling me your answer would be the same for both state and federal trials. 

1) A witness (W) to the accident testified that Dan's car had a bumper sticker which read, "When I read about the evils of alcohol, I gave up reading."
2) Another prosecution witness, Officer Jones (OJ), a police officer with 15 years experience, testified that he was not at the accident scene but that he read the police report of Officer Smith, who was at the scene and who observed Dan's behavior at the scene. Based on OJ’s reading of Officer Smith's report, OJ testified that it was his opinion that Dan was under the influence of alcohol at the time of the accident.
3) In his defense, Dan testified that he never drinks and drives, and that just before the accident, he yelled to his girlfriend Mary, who was a passenger in his car, "Oh my God, my brakes aren't working. My mechanic told me there might be a problem with them."
4) On cross-examination by the prosecutor, Dan admitted that he was convicted of misdemeanor drunk driving last year, but he denied that he had lied on a job application six months ago when he checked a box on the application which read "No prior convictions." The prosecutor then introduced the job application when Dan was still the witness on cross.
5) On rebuttal, the prosecutor called Mary, who married Dan after the accident. Mary testified that on their honeymoon, Dan told her he was driving drunk at the time of the accident. She also testified that she immediately divorced him when they returned from their honeymoon because he had lied so much on their honeymoon.
There is one more question on the next page – don’t miss it

Part 3B – Ohio v. Clark - 6 percent

When three-year-old LP was dropped off at preschool, his teacher asked him about bruises on his face. Although LP first said, “I fell,” his later response implicated Clark, his mother’s boyfriend. Because under state law, teachers are mandated to report suspected child abuse, the lead teacher contacted the authorities. Clark was ultimately arrested, charged, and convicted of numerous counts of child endangerment, felonious assault and domestic violence.

The trial, the judge found LP, who was four years old at the time of trial, incompetent to testify [do not discuss the competency issue], but admitted LP’s statement implicating Clark through the testimony of his teachers. 

This case is currently on Cert to the U.S. Supreme Court [for real].  Did the trial court correctly admit the statement? Discuss and explain. Tell me how you think the Supreme Court should decide this case.
2012 Part 3. ESSAY (30 percent; 58 minutes) 
Dr. D was charged with multiple counts of “dispensing controlled substances (CS) (narcotic pain-killers in significant quantities) without a legitimate medical purpose” to 20 of his patients in Honolulu. Evidence admitted during his trials also related to many more of his patients than just the 20 who were the focus of the criminal counts. He had a busy medical practice and typically saw 30 to 35 patients each day at fifteen-minute intervals. His medical records showed that most of his patients came to him mainly to renew their prescriptions. The doctor wrote more than 43,000 prescriptions for controlled substances over a five year period, and at least 10 of his patients were known to have died of drug overdoses during that time. 

Six months after his criminal trial, Dr D was sued in a wrongful death action by the family of one of his deceased patients.

Several doctors testified for the government in Dr D’s criminal trial, and for the plaintiff in the civil trial. Dr D was convicted and sentenced to 25 years in prison in his criminal trial, and a substantial verdict was returned against him in the civil trial.

Assume both trials could have been conducted in either a federal court or a Hawaii state court. In other words, apply both the HRE and FRE. However, to the extent an issue deals with an expert witness, assume that the Daubert and Montalbo cases are not issues here, because any expert doctor would be qualified to offer the medical expert opinions offered in Dr. D’s cases.

Please discuss the significant objections that could have been made to the following evidence admitted at the Dr’s trials, and whether and why any of the evidence should have been admitted or excluded in either trial.  If your answer will be the same for the evidence at both the criminal and civil trials, or under both Hawaii or federal evidence law, you should only discuss the evidence one time and not waste time telling me your answer would be the same for both the criminal and civil trials, and under the Hawaii and federal law. Only tell me about differences.
See the next page for the specific evidence introduced at the trials.
The following evidence was admitted in Dr D’s trials.
1.  Nancy, Dr. D’s nurse, testified that the majority of Dr D’s patients were not “sick” but routinely came in to get unnecessary monthly medication refills.
2.  A text message from a deceased patient to his wife, sent in the afternoon of the day the patient had an appointment with Dr D at 9 a.m. that read, “Sick. Doc D gave me too much s@%# again 2day. EZ drugs, bad ride.” This patient died of a drug overdose before both trials.

3.  Summary charts of a) the medical records for the 20 patients who were focused on in the criminal trial, b) the thousands of prescriptions written by the Dr. D to his patients over five years, and c) the medical records of other patients not referenced in the criminal complaint. Dr D’s legal team reviewed all those records before trial.
 4.  In the criminal trial only, Dr. Goner, who was employed as an investigator by the state Department of Health and who reviewed 200 of Dr. D’s patient files, testified that Dr. D engaged in a systematic pattern of prescribing unnecessary controlled substance drugs to patients, and had not prescribed the controlled substances "for legitimate medical purposes" or "in the usual course of medical practice."
 5.  Dr. Goner died in an accident before the civil trial, but his testimony from the criminal trial was read into the record over objection at the civil trial.

 6.   The autopsy reports of five of Dr. D’s patients who died of drug overdose were offered into evidence, but the doctors from the office of the Hawaii State Medical Examiner who did those autopsies were not called to testify about the cause of deaths, which was “drug overdose from a controlled substance” in all five cases.
 7.   Five other autopsies were not admitted into evidence, but those autopsies (and other relevant evidence) were used by a Dr. Expert in forming her opinion that she gave in both trials that those five patients, whose records she examined before coming to court, died because of “drug overdose from a controlled substance.”

2011 Part 3. ESSAY (30 percent; 58 minutes) 
Dan works as a lifeguard at Da Kine Beach, a private beach in a state that allows private ownership of beaches (Lucky you live Hawaii) but uses the Hawaii Rules of Evidence. Twice in the past two months, Dan’s supervisor Mitch has seen Dan drunk on the job. On each occasion, Mitch sent Dan home and wrote up reports on the incidents, which he placed in Dan’s file.  

Last week Paul went to for a swim at Da Kine Beach. Records from the County Parks Department show that the waves were between 10 and 15 feet high on that day. A yellow flag was flying from the lifeguard tower at Da Kine Beach, indicating that high waves were present and only strong swimmers should venture into the water. Paul swam out about a hundred yards and got in trouble. He waved to the lifeguard tower and called for help. Dan, who was on duty, swam out to save Paul, but by the time he got Paul back to the beach, Paul had drowned. 

Mitch arrived on the scene about fifteen minutes after Paul’s death. Another lifeguard named Cindy was also present, since she was supposed to go on duty a few minutes later. Cindy heard Mitch yell at Dan: “I just found a bottle of vodka in the lifeguard tower. If I find out you were drinking today, I will make sure you are going to jail!”  Dan, who was clearly distraught, stormed off without answering. Mitch then turned to Cindy and said: “Dan told me that he forgot to take a life preserver with him on this rescue. I should have seen this coming; he almost always forgets his life preserver during our training rescues. I’ll bet I could be sued if anyone found out about all this.”

The day after the incident, Mitch instituted a new rule which stated that lifeguards must keep a life preserver clipped to their swimming suit at all times when on duty.  A month later, Mitch died in a manner unrelated to this case. You have also learned that: A) Dan used to date Mitch’s sister but Dan broke off the relationship 3 months before Paul drowned, B) 2 days after the drowning, Mitch wrote and signed an entry in his personal lifeguard notebook that he was sorry he had come down so hard on Dan at the time because some young kids told him that they were drinking vodka in the lifeguard stand the night before the guy drown, and C) 5 years ago, before Mitch became a life guard, Mitch plead guilty to felony assault.

Paul’s family is now suing Dan and Da Kine Beach for negligence, claiming that (1) Dan did not act with reasonable care to protect Paul, and (2) Da Kine Beach knowingly employed a lifeguard who was incompetent.  Under the applicable law, any comparative negligence on the part of Paul would be a partial defense to the plaintiff’s claims.

You work for the attorney representing Paul’s family. The attorney has asked you what evidentiary issues exist in the case, how and why a judge is likely to rule on those issues, and whether there are any differences if the case is filed in the federal or Hawaii courts (assume the state where the incident took place uses the Hawaii Rules of Evidence - you only need to talk about the differences if there are any differences).  Please analyze any evidence that you think could possibly be admitted against Dan, Da Kine Beach, or Paul and explain why you think the evidence will be admitted or excluded.
2010 Part 3. ESSAY (30 percent; 59 minutes)
1). (22%) (Suggested time: 45 minutes)
Paula sues Da Insurance Company to collect on a fire insurance policy on her house which was destroyed by fire. Paula claims the fire was accidentally started, probably by Conrad, her contractor who was remodeling her kitchen. Her theory is that paint or flammable cabinet stain caught fire because Conrad was negligent. Da Company defends by claiming that Paula set the fire herself and she is not entitled to collect because she committed arson. Conrad recently signed on as part of a crew for ship that is sailing the Pacific. He is not at the trial.

Paula plans to offer testimony:


A.  Neighbor A saw Conrad drinking and smoking on the lanai after work three times during the week he was remodeling her house. 


B.  Neighbor B heard Conrad say, right after the fire, while watching the fire burn, “I’m really sorry for what I did. I think I’d better take that trip now.” That was the last time Conrad was seen near the house.

Da Company plans to offer in evidence:


C. Testimony from Paula’s insurance agent who will testify that Paula increased the fire insurance coverage on her house from $500,000 to $1 million dollars one week before the fire. 


D. A report by Cappy, a captain in the city fire department, who has since retired and moved out of the country. The captain’s report concludes the fire was arson. The report states that the conclusion is based upon the internal burn patterns found in the house after the fire, the fact that a responding fireman saw “Torchy Avery,” a suspected arsonist, watching the fire from across the street when the first fire truck arrived on the scene, and other information gained by talking to neighbors.


E. Testimony of Bobbie Bookie that Paula owed almost $200,000 for her losses betting on sports games. Before Bobbies offers his testimony, Paula denied on cross examination that she did online betting on sporting events, and she said she has never gambled except for going to Las Vegas twice.

Assume all relevant objections were made. Is the above evidence admissible? Why or why not?

2). (8%) (Suggested time: 14 minutes)  Rick’s Case

Police responded to reports that a man had been shot. They found Anthony on the ground next to his car at a gas station. He was shot in the stomach, bleeding, and apparently in pain. When an officer asked who shot him, Anthony said it was Rick. Anthony said he had gone to Rick’s house 30 minutes earlier to buy drugs, and Rick shot him through the door. He told police that he had driven himself to the gas station. The house is about six blocks from the gas station. Anthony died from his wounds a few hours later.

The officers went to the house to find Rick, but did not locate him that night. The officers did find blood and a bullet on Rick’s back porch and what they thought was a bullet hole in the back door. Anthony’s wallet and ID were outside Rick’s house. 

Rick was arrested later and convicted of second-degree murder. Anthony’s statements identifying Rick as his shooter were admitted as excited utterances at trial. The trial took place before the Crawford case was decided, and no Confrontation Clause objection was raised. 
This case was argued in the U.S. Supreme Court this fall. If you were a clerk for a Supreme Court justice, what suggestions would you have for the justice on how to decide this case?

2009 Part 3. ESSAY (30 percent; 59 minutes)
1). (10%)
Paula sued Dan’s Auto Company (DAC) for injuries she received when her DAC car crashed. Paula claimed the aluminum gear box had failed and did not allow her to slow her car on a turn. Paula wants to introduce evidence that after her accident, DAC started making the gear boxes out of iron instead of aluminum. DAC objects to the admission of testimony about the iron gear boxes. Should the testimony be admitted? If during DAC’s case, DAC’s chief engineer testified that, “DAC had the best gear box available in the industry, and that it could not be built any better than DAC made them,” may Paula’s lawyer question the engineer about the change to using iron gear boxes?

2). (15%)
Bennington was the alleged intruder who sexually attacked Vicky in her home one night and fled. The intruder also took her credit card and made her give him its PIN number. EMS took Vicky to the hospital where she was interviewed by a nurse before being treated by a doctor. A police officer was in the room during the interview by the nurse, but did not participate in the interview. Police tracked the use of Vicky’s credit card, and later got a video of a man using Vicky’s credit card at an ATM. Two weeks after the incident, Vicky made a written statement to her bank to document the unauthorized use of her credit card. The statement was made on a standard form supplied by the bank.
The case was unsolved for almost 3 years, but after the story was run on a Crime Stoppers TV program, an anonymous caller helped the police identify the man in the ATM video as Bennington. Bennington was eventually found. He consented to an interview and provided DNA swabs. When DNA evidence matched Bennington's profile, he was charged with sexual assault and the criminal use of a credit card. Unfortunately, Vicky had a stroke and died before Bennington's jury trial.
At Bennington’s trial, the following evidence was admitted over Bennington’s objections. Should the evidence have been admitted? Why or why not?

A).
Ann, the admitting nurse,  testified at the trial and gave a detailed account of the entire incident (including information about sexual penetration, which is necessary to prove the sexual assault as charged in this case) which she had learned from Vicky when she talked to Vicky before the doctors treated her.

B).
The bank form was introduced at trial to prove the criminal use of Vicky’s credit card.
3). (5%)
Police executed a valid search warrant at Mark Briscoe’s house and found what they believed to be cocaine in his pocket. Later lab testing indicated it was cocaine. The lab technician who tested the substance and concluded it was cocaine, did not testify at Briscoe’s trial. However, the prosecutor introduced an authenticated certificate of analysis from the technician indicating the substance was cocaine. [This certificate is probably “testimonial” hearsay evidence under the Melendez-Diaz decision.] The state law that permits the state to introduce an authenticated certificate of analysis showing the substance is cocaine, also permits a defendant to call the lab technician as an adverse witness and to cross examine him. 

Briscoe claims that the procedure allowing him to call the lab analyst as an adverse witness does not protect his confrontation rights and actually imposes an unconstitutional affirmative step that he must take in order to assert his right of confrontation. Briscoe did not call the analyst as a witness, and was convicted.
The trial judge allowed into evidence the certificate of analysis over Defendant's objection that its introduction violated his Sixth Amendment Confrontation Clause rights and found that Briscoe waived his confrontation rights by not calling the technician as a witness.

The Supreme Court of Virginia affirmed Briscoe’s conviction in a 4-3 decision. The case will be argued in the U.S. Supreme Court in January. If you were a justice of the Supreme Court, how would you decide this issue and why?

2008 Part 3. ESSAY (30 percent; 59 minutes)

1) 
Diaz is charged with trafficking cocaine. At his trial, the prosecution was allowed to introduce a state forensic analyst’s laboratory report stating that the 23 small packages Diaz had with him at the time of his arrest contained cocaine. As the prosecution introduced the report, Diaz’s lawyer shouted in very loud words, “Objection. Come on your Honor. Everyone knows that’s not fair! And Judge, as you should know, some states have statutes that permit courts to admit forensic examiners’ certificates to identify illegal drugs, but ours does not. It is a violation of my client’s confrontation rights. Therefore, this evidence is not admissible.”
How should the court rule and why?

*******

2)
Plaintiff Shana sued her Doctor for malpractice claiming that he negligently failed to diagnose some internal injuries she had. Shana claims Doctor improperly read medical tests he performed on her (ultrasound and CT scan). To win a malpractice case, the plaintiff has to present testimony that the doctor failed to meet the appropriate standard of medical care in the jurisdiction. Shana’s expert testified that Defendant Doctor breached the standard of care.

The Defense called the Defense Expert (E), who testifies that in his opinion, Defendant Doctor did meet the standard of care, but Shana’s lawyer objected when the Defense Expert attempted to state the basis of his opinion. The Defense wants to offer the Defense Expert’s testimony that he told the facts of Shana’s case to his colleagues at a staff medical meeting in his hospital, and that his three colleagues agreed that Defendant Doctor meet the standard. 

What is the basis for Plaintiff’s objection to the testimony? 

Should the Defense Expert be allowed testify to the basis of his opinion?

*******
3)
Defendant is charged with bank robbery of a branch of the Bank of Hawaii.  It is alleged that defendant and his co-defendant, Cody, robbed the bank at gunpoint and rode away on stolen bikes. Cody posted bail and has disappeared. At trial, Defendant took the stand to deny his participation in the bank robbery, claiming he was at home, alone, at the time of the robbery.


The following evidence was also admitted at trial.  Assume all appropriate objections were made.  Was the following evidence properly admitted?  Why or why not?

3A)
Wilma, the witness, testified that as she was unlocking her bike from a city bike rack, she heard two guys talking behind her, and one of them said, “As soon as we get these bikes unlocked and make a quick stop at the bank, we will have the wheels we need for a fast ride out of trouble.” Wilma later identified the two men as Cody and Defendant from police photos, but she does not know which one spoke the words she heard.

3B)
Police Officer Jones also testified that he looked at surveillance tapes at the bank that were taken during robbery and that the person pointing the gun at the teller was Defendant.

3C)
Sammy Snitch was called by the prosecutor and testified that he and several other arrestees were standing together in a holding cell the day Defendant was arraigned on the bank robbery charges. Defendant was standing about ten feet away from Snitch, talking to his attorney in a low voice before he was to go into court. Snitch heard Defendant say angrily to his attorney, “I don’t care if I did it, just get me off.”

************************************

Fall 2007 Part 3. ESSAY (30 percent; 59 minutes)

David Jensen is charged with the murder of Julie, his wife, by poisoning. An autopsy revealed she died from at least two doses of ethylene glycol, commonly used as antifreeze. David’s defense lawyer claims that Julie was mentally ill, especially depressed lately, and that she committed suicide. 

The prosecutor wants to offer the following evidence at trial. Discuss any objections to the admissibility of the evidence and whether there would be any differences if the case were tried in Hawaii or Federal courts.

a) David’s Conviction - David’s two-year-old conviction for a misdemeanor, Abuse of a Family Member (his wife Julie).
b) Statement at the Abuse scene - Julie’s statement to police who arrived on the scene of the abuse incident (above), “My husband just beat me 5 minutes ago and drove off in his truck!  I can’t believe it. Just last night he promised me he would never beat me again.” The police officer would describe Julie as being bruised and distraught when she made the statement.

c) Statement to Neighbor - Two weeks before her death, Julie told her neighbor named Wojt, “If anything happens to me, give this envelope to the police. My husband is acting strange and might be planning to poison me or inject me with something. He’s trying to get me to drink wine and I found syringes in a drawer.”

d) Neighbor’s observation - The neighbor will describe Julie at the time of making of her statement and delivering the envelope to him as “looking nervous and scared of her husband.”

e) Envelope - The envelope that was subsequently turned over to the police after Julie’s death contained a handwritten note that said, “My husband never forgave me for a brief affair seven years ago. I’ve seen him visiting Internet sites about poisoning lately. I’m afraid he might be planning to kill me. I would never take my own life because I love my two children too much.” The note was signed, “Julie Jensen.”

f) Statement to son’s teacher - Ten days before she died, Julie had a conversation with her son’s teacher during which Julie told the teacher that she was afraid that her husband was going to kill her last weekend. After some coaxing, Julie told the teacher that she had found a list of her husband’s that listed syringes and names of drugs on it. She thought he might try to kill her and make it look like a suicide.

g) Statement to therapist – In his defense, David plans to call Julie’s therapist to testify about Julie’s therapy sessions in which Julie discussed her depression and concerns as to whether she should “go on with life.” Is the therapist’s testimony admissible?

2005 Part 3.
SHORT ESSAYS (30 percent; 59 minutes)

1.
Three UH basketball fans, Able, Baker, and Charlie ("A,", "B," & "C", were going to the UNLV game Dec. 6 at the basketball arena. On their way to the game, they encountered trouble as some unruly UNLV fans approached them. "A" grabbed the emergency campus phone (one with a blue light on it, just like the one by the law school parking lot) and shouted, "We need help right now. Some guys in UNLV jerseys, lead by number "9," want to hurt us."


An ugly fight ensued. Campus security responded quickly calling in backup police, but by the time they arrived a fight had concluded and several fans lay on the ground. Someone shouted out "What happened?" and Baker, one of the injured students, who was stabbed several times and had blood all over him, said, "I think I'm dying. Those guys (pointing to the men in UNLV jerseys) lead by that number "5" attacked us for no reason."


A uniformed police officer, who was just arriving on the scene heard B's statement and said, "Who did you say did this to you?" Charlie, who was bloody and obviously hysterical shouted, "It was those UNLV guys (pointing) and number "3" who stabbed me."


Able and Baker die as a result of the attack on them. Charlie in fear for his life and afraid that friends of the UNLV fans will kill him to keep him from testifying, flees to India and is never heard from again.


In the trial of the men who wore jerseys 3, 5 and 9 for murder and attempted murder, are the statements of Able, Baker, and Charlie admissible?

2. 
The families of Able and Baker sue the men who wore jerseys 3, 5, and 9 for wrongful death.



A) Are the statements of Able, Baker, and Charlie admissible in the wrongful death case?



B) The lawyer for Able's family wants to introduce evidence that the man wearing jersey 9 has a reputation for being a violent and aggressive person. The lawyer also has three witnesses prepared to testify that "9" has picked fights with  them before three other UNLV games within the past 5 years. Is this evidence admissible?



C) The lawyer for the man wearing jersey 9 has a witness who will testify that in his opinion Able and Baker are hard drinking, wild and crazy guys, who drink heavily before sporting events, and go to games where they taunt and insult opposing fans, as well as initiate fights. Is this evidence admissible?

2003 Part 3.
SHORT ESSAYS (30 percent; 59 minutes)


For those areas where there are significant differences in the Federal Rules of  Evidence and the Hawaii Rules of Evidence, you should contrast how each would apply.

1.
Dwight is charged with bank robbery.  In his criminal trial, Dwight wants to introduce the testimony of Sarah who would testify that her husband, Sam, told her, just before he died of injuries he suffered in an unrelated car accident, 



"I'm not going to make it.  There's something you've got to make right.  That stickup job they're putting on Dwight  it was me, Sam, who did it!"  


A).
Is Sarah's testimony admissible in Dwight's bank robbery trial?  


B).
Does it matter whether some of the money from the robbery was later found in Sam's car?



[For your information: there is no relationship between Sarah and Dwight. Sam either knows Dwight, or at least knows that Dwight is charged with this crime.]

2.
Dan was charged with first degree murder of his cousin, Victim. At trial, the prosecution offered proof that Dan shot Victim after a fight at Victim's house.  Dan's defense was self-defense.  He claimed that he acted in self defense after Victim attacked him with a knife. 


Assuming that the following evidence was admitted at trial and all appropriate objections have been made, was the evidence properly admitted? Why or why not?


The prosecution's case included the following testimony:


A).
The prosecution offered a transcript of the preliminary hearing testimony from this case of former Police Officer Marty Stone.  Officer Stone testified at the preliminary hearing in Dan's case but was killed on duty between the preliminary hearing and the trial. At the preliminary hearing, Dan was represented by counsel who cross-examined Stone.  Stone's testimony at the preliminary hearing was as follows: 




"I got to the scene and saw Dan leaving Victim's house. Dan was holding a gun.  I told Dan I was arresting him, and he said to me, 'Well, I guess you got me this time.'"


B).
The prosecution also called Victim's boss, Bossy.  Bossy testified that Dan lived in her neighborhood and she was well acquainted with him. She further testified that Dan was involved in many fights in the neighborhood and was generally known to be a violent man. 


C).
After the prosecution rested, Dan called as a witness one of Victim's neighbors to testify to Victim's reputation in the community as a violent man.

Fall 1994

Essay Question 1:

You are the lawyer for Paula, whose husband Paul, a resident of Iowa, was killed in a head-on auto collision in Hawaii.  Dave was the driver of the second car.  Dave had a passenger, Walt, Dave's neighbor.  Paula wants to file suit.  

As soon as you get the case, you send your investigator to talk with Walt.  Walt gives your investigator a signed, written statement saying that Dave had fallen asleep at the wheel.  Further, he says that Dave's car swerved into Paul's lane and hit Paul's car head-on.

As the investigation continues, you speak to Walt personally.  This time Walt says that Paul's car swerved into Dave's lane.

Further investigation reveals that Walt has a new job, working for the City & County of Honolulu.  More investigation reveals that Walt now works under the supervision of Dave's cousin at his job with the City & County of Honolulu.

During your investigation you learn:


- Dave has a prior conviction for Reckless Driving (a misdemeanor)


- in his application for his job with the City & County, Walt answered "No" to the question of whether he has any current medical problems or conditions.


- 2 weeks before applying for the C & C job, Walt was treated in the emergency room for a possible concussion.  Notes of Nancy, the admitting nurse, in the hospital report on Walt indicate that Eddie, the EMS attendant, told Nancy that an unidentified person at the place where the EMS vehicle picked up Walt told Eddie that just as Walt fell down and struck his head he said in a loud voice, "Oh no, I'm starting to have one of my blackout spells again."

Assuming you can file your lawsuit in either Hawaii Circuit Court or the U.S. District Court, in which court would you file based upon the law of evidence?

Is Dave's reckless driving conviction admissible? Why or why not?

Based upon the facts above, what other evidentiary issues might arise at trial regarding Walt's testimony?

Essay Question 2:

Doug, a nurse, is charged with murdering a patient by intentionally injecting medication which caused death by respiratory arrest.  A doctor revived the patient and 2 hours later assured the patient that he was out of danger.  The doctor then asked the patient if anyone gave him medication just before the arrest.  Weak and unable to speak, the patient scribbled "Doug" on a piece of paper.  The patient died later that day from effects of the respiratory arrest.  

The prosecutor will try to introduce the paper with the nurse's name into evidence.  

The prosecutor also wants to introduce evidence that Doug was on duty during 4 of the 5 times that other patients at the hospital have had unexplained respiratory arrests during the past 4 months.  Typically, hospitals of the size of this one, only have 2 such unexplained respiratory arrests per year.

This incident took place in a "teaching hospital" which has many new pieces of technology which are in the testing stage with the U. H. Medical School.  One new technological device, the Blood Evidence Tester (B.E.T.) was used in this case.  The BET is based upon sound scientific principles but is relatively untested at this point in time.  The BET was used to analyze the blood composition of the victim and its tests results indicate the presence of a foreign substance in the deceased's blood which might have caused a respiratory arrest.

Will the prosecutor be able to admit:

1)
Either testimony of the doctor as to what the patient wrote on the paper or the paper itself?

2)
Evidence of Doug's relationship to the other incidents of unexplained respiratory arrests?

3)
Results of the BET?

Why or why not?  

Fall 1995


ESSAY QUESTION - HAWAII LIQUOR COMMISSION 
For the following questions, how would the Corporation Counsel use the evidence and 


-
What are the best arguments for admission of the evidence?


-
What are the best arguments by Cut-Rate for exclusion of the evidence?


-
If you were the judge, how would you rule and why? 


Remember the case of Hawaii Liquor Commission v. Jones & Cut-Rate Liquor Store.  This is the case on which you practiced direct and cross examination.  The Corporation Counsel claims that Jones sold Thunderbird to Walter Watkins on April 5 while he was intoxicated.  Assume that Jones will testify at trial and say that Watkins appeared sober inside the store before the sale.

The Corporation Counsel wants to introduce the following evidence:

A.
Testimony of liquor investigator Wendy Wine who would testify that four times in the past year, she gave citations to Cut-Rate and the clerk on duty, twice for selling intoxicating liquor to minors (clerk Miller) and twice for selling liquor to intoxicated persons (clerk Bud).

B.
The testimony of Ears, an employee at the bakery next to Cut-Rate, who talked to the Cut-Rate clerks Jones and Miller at the Cut-Rate Liquor Store Christmas party.  (Jones is the clerk who allegedly sold to Watkins; Miller is another Cut-Rate clerk who was not working the night Watkins was arrested.)


Ears said to Jones and Miller, who were standing together, "I hear you have been busted for selling to drunks again.  Won't you guys ever learn?"  



Miller said, "You have got to make a living you know." 



Jones just shrugged his shoulders and said, "He didn't look that drunk to me."

C.
The Corporation Counsel has evidence that 5 years ago, Jones filed a false application for welfare benefits (the application understated his income) and the Corporation Counsel has a certified copy of the application.

Fall 1996

Part 3 
ESSAYS  (32 percent
60 minutes)
ESSAY QUESTION 1


Donald is charged with the murder of his wife Virginia, who was found shot in the living room of their house.  Donald was not at the house when the body was found by the housekeeper.  A kitchen knife and the gun that fired the fatal shot were both found on the floor close to Virginia's body.  

In the trial there was admissible testimony from neighbors that the relationship between Donald and Virginia had been stormy, with frequent loud fights and occasional violence.  

The prosecutor wants to offer the following evidence:

1.
Three weeks before her death, Virginia told a neighbor, "I'm afraid Donald is going to kill me";

2.
Two days before her death, Virginia told another neighbor, "I'm going to fly to Denver next week to stay with my Mother for awhile";

3.
Four months before her death, Virginia left home and stayed in a shelter for battered women for four days.

What objections is the defense likely to make to the three pieces of evidence?  Is any or all of the prosecutor's evidence likely to be admissible?  Why?  

If Donald claimed self-defense, would that affect your answer to item 1?  

If Virginia's purse contained a plane ticket to Denver, would that affect your answer to item 2?

Does the defense have a valid hearsay objection to item 3? 

Part 3 
ESSAYS continued

ESSAY QUESTION 2: CONSPIRACY TO KILL A SHOW HORSE.

[Post exam note: This question is partially based upon U.S. V. Lindemann, 85 F3d 1232 (1996)]

A, B and Lindemann, owner of a show horse called "Charisma," were charged with conspiracy to kill the horse for the $250,000 insurance policy on the horse.  Mr. A jumped bail and was never seen again.  B was allowed to plead guilty to a lesser charge in exchange for his testimony against Lindemann.  During the cross of B, Lindemann attacked B by suggesting that B falsely implicated him (Lindemann) to he would have something to offer the prosecutor in exchange for the plea deal, and that B would never been offered a guilty plea to the lesser charge if he had not been able to implicate a wealthy, "big fish," like Lindemann.  [Of course the defense denies that Lindemann was a big fish and claims he is innocent of the charge.]

The prosection did redirect examination of B to rebut Lindemann's attack on B.  The redirect examination [shown below just to help you understand the situation] indicated that offering B a plea was the result of B's cooperation with a much larger investigation involving a larger conspiracy of A and B in killing 14 other horses for more than 30 wealthy horse owners who also killed their horses for the insurance.  In addition, B testified that 90 percent of these horse owners had pleaded guilty.

Lindemann's lawyer objected to this testimony from B saying that such testimony was irrelevant and being used to improperly bolster B's credibility.  

What should the prosecution argue in response?  

How should the judge allow this testimony by B?

Thus the prosecution's testimony was the following:

Q:
Now, Mr. B, when the agents talked with you after you were arrested for killing the horse, Streetwise, they asked you a lot of questions about your crimes, isn't that right? 

A:
Yes, they did. 

Q:
Were those agents focused on Mr. Lindemann? 

A:
No, they weren't.  They focused on Ms. Brach. 

Q:
Mr. B, you cooperated against people other than Mr. Lindemann, isn't that right? 

A:
Oh yeah. 

Q:
Is Mr. Lindemann a big part of your cooperation with the prosecution or a small part of your cooperation? 

A:
He was never treated like he was a big part. 

Q:
In fact, Mr. B you told the government about many, many people that you killed horses for.  

A:
Yes.

Q:
How many people did you discuss with the prosecution? 

A:
About 30. 

Q:
And how many of those people have pleaded guilty? 

A:
90 percent of them.

****

Professor Barkai did not teach evidence during the Fall 1997 semester.

****

Fall 1998

Part 3.
ESSAY  (31 percent; 58 minutes)


H and W, a married couple, often became intoxicated and fought with each other.  H had injured W on several occasions. 


Last month, a neighbor called the police after hearing what sounded like a serious fight coming from H & W's house.  A police officer responded to H & W's home with police car lights flashing and a siren.  When H heard the police car pull up, he told W, "Tell the police that your injuries came from an intruder who I just chased out of our home.  If they charge me with this one, I'm a going to jail for sure."


When the policeman came to the door, H was waiting for him and blurted out without any questions being asked by the officer, "You may have heard that my beatings put W in the hospital in the past, but I didn't do this one!  It was an intruder."


H was arrested, posted bond, and was released.  He was charged with HRS 709-906, Abuse of a Family Member.  Paul, H's employer, who is a construction contractor, heard about H's arrest and called H to determine if the allegations he had heard about the domestic abuse were true.  H works for Paul as a carpenter.  If the allegations were true, Paul intended to fire H.  H told Paul "Well, we got drunk and I hit her, but she just pushed me too far."


Besides being H's employer, Paul is also a minister and associate pastor of a local church.  Thirty days prior to Paul's conversation with H, Paul had invited H to attend his church.  Although not a member, H had attended church there on several occasions.


In a pretrial motion, H's attorney asked to have H evaluated by a psychiatrist in preparation of a defense of diminished capacity due to H's alcoholism.  During the examination conducted by the psychiatrist, H told the psychiatrist everything that had happened, including about other times he had beat W.  He also said that he had beaten W this time and that it wasn't an intruder.

Please analyze H's statements and offer your opinion on whether they are admissible.  What possible objections can H's lawyer make to exclude any of the statements?

The statements were made to


A) his W just before the police arrived,


B) the responding police officer,


C) Paul, and 


D) the psychiatrist

*****

Professor Barkai did not teach evidence during the fall 1999 semester.

*****

Fall 2000  Part 3.
ESSAY  (31 percent; 59 minutes)

[Post exam note: This question is partially based upon U.S. V. Cudlitz, 72 F3d 992 (1996)]

David, the owner of several rental properties in Hawaii, is charged with conspiracy to commit arson for hiring Tenant 1 and Tenant 2 from his unprofitable King Street apartment building to burn down the building.  The Tenants did burn the building and David collected the insurance money.  The Tenants were later apprehended, made full signed confessions to the police implicating David, and were offered a reduced sentence to testify against David at trial.  Tenant 1 testified against David at trial.

For each question below, would your answer differ depending upon whether the trial is taking place in federal court or a Hawaii state court?

A.
Tenant 1 testifies at trial for the prosecution, and on cross examination the defendant's lawyer wants to ask Tenant 1 about his 5 year-old conviction for arson.  Discuss the admissibility.  

B.
Tenant 2 is called to testify at trial by the prosecution, and, to the prosecutor's surprise Tenant 2 testifies that he did not participate in the arson and that the police forced him to sign an untruthful confession.  He now claims to have an alibi.  What use can the prosecution make of his previous confession?  

C.
There is a report of a civilian chemist, Mr. Traveler, from the police laboratory that indicates the source of the fire was a group of chemicals that were placed in the building and used to set the fire - which indicates arson.  Mr. Traveler has left the laboratory, is traveling in Asia for an extended time, and is not available to testify at trial.  Discuss the admissibility of Mr. Traveler's report.

D.
David testifies in his own defense and flatly denies that he ever solicited the arson, and also says that he had not previous staged an arson on any property he owned.  The prosecutor asks David the following questions on cross examination and gets the following answers:


Q1:
Did you know Ron Wallace, a former tenant in another of your apartment buildings about 5 years ago?


A:
Yes.


Q2:
Did you ask Ron Wallace five years ago to burn down another of your apartment buildings?


A:
No.


Q3:
Have you heard that Ron Wallace is now in prison after pleading guilty to arson?


A:
No.


Assume the prosecutor had a good faith basis for each of the above questions and that the defense lawyer made an objection against each question.  Discuss the admissibility of Q2 & Q3. 
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