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Executive Order Counterplan Shell (1/3)
Observation 1. Text: The President of the United State will issue an executive order which [Insert the plan] 
Obs. 2: We solve the aff--
Executive Orders can be used for Troop withdrawals—empirically proven 

Cooper 2 [Phillip, Professor of Public Administration @ Portland State University, By Order of the President: The Use and Abuse of Executive Direct Action” 
In addition to areas in which a president might want to establish a presence, there are some matters that are either real emergencies or problems that call for some kind of administrative action because public opinion seems to de​mand it. Given that the issuance of memoranda, in the form of presidential determinations, is a traditional tool of foreign policy, it has often been em​ployed to address such emergencies abroad. For example, the disaster that was Kosovo produced five such pronouncements between January and Sep​tember 1999 on issues ranging from assistance to Kosovo refugees to support the UN interim administrative mission.50 Though the U.S. involvement Was far less, the brutality in East Timor also elicited a number of memoranda.51 Like executive orders, memoranda can be a flexible and useful part of an effort  to transition into or out of an emergency. For example, President Bush issued the Memorandum on the Return of Desert Shield/Desert Storm participants to Federal Civilian Employment in March 1991 and the Memorandum Delegating Authority to Report on the Rebuilding of Kuwait early in 1992.

Observation 3-Net benefits 
First, Executive orders avoid politics, have the force of law, and are rarely overturned 
Cooper 2 

Phillip J. Cooper, By Order of the President: The Use and Abuse of Presidential Direct Action, 2002 

Executive orders are often used because they are quick, convenient, and relatively easy mechanisms for moving significant policy initiatives. Though ii is certainly true that executive orders are employed for symbolic purposes, enough has been said by now to demonstrate that they are also used for serious policymaking or to lay the basis for important actions to be taken by executive branch agencies under the authority of the orders. Unfortunately, as is true of legislation, it is not always possible to know from the title of orders which are significant and which are not, particularly since presidents will often use an existing order as a base for action and then change it in ways that make it far more significant than its predecessors.

The relative ease of the use of an order does not merely arise from the fact that presidents may employ one to avoid the cumbersome and time consuming legislative process. They may also use this device to avoid some times equally time-consuming administrative procedures, particularly the rulemaking processes required by the Administrative Procedure Act.84 Because those procedural requirements do not apply to the president, it is tempting for executive branch agencies to seek assistance from the White House to enact by executive order that which might be difficult for the agency itself to move through the process. Moreover, there is the added plus from the agency's perspective that it can be considerably more difficult for potential adversaries to obtain standing to launch a legal challenge to the president's order than it is to move an agency rule to judicial review. There is nothing new about the practice of generating executive orders outside the White House. President Kennedy's executive order on that process specifically pro​vides for orders generated elsewhere
Executive Order Counterplan Shell (2/3)
Executive orders increase presidential power 

Risen 4 [Clay, Managing editor of Democracy: A Journal of Ideas, M.A. from the University of Chicago “The Power of the Pen: The Not-So-Secret Weapon of Congress-wary Presidents” The American Prospect, July 16, http://www.prospect.org/cs/articles?article=the_power_of_the_pen]

In the modern era, executive orders have gone from being a tool largely reserved for internal White House operations -deciding how to format agency budgets or creating outlines for diplomatic protocol -- to a powerful weapon in defining, and expanding, executive power. In turn, presidents have increasingly used that power to construct and promote social policies on some of the country's most controversial issues, from civil rights to labor relations to reproductive health. 

Presidential power is critical to sustain the vital functions of American leadership 

Mallaby 2K (Sebastian, Member, Washington Post’s Editorial Board, Foreign Affairs, Jan/Feb) 

Finally, some will object that the weakness of the presidency as an institution is not the main explanation for the inadequacies of American diplomacy, even if it is a secondary one. The ad hominem school of thought argues instead that Bill Clinton and his advisers have simply been incompetent. Others make various sociological claims that isolationism or multiculturalism lies at the root of America's diplomatic troubles. All of these arguments may have merit. But the evidence cited by both camps can be better explained by the structural weakness of the presidency. Take, for example, one celebrated error: President Clinton's declaration at the start of the Kosovo war that the Serbs need not fear NATO ground troops. This announcement almost certainly cost lives by encouraging the Serbs to believe that America was not serious about stopping ethnic cleansing. The ad hominem school sees in this example proof of Clinton's incompetence; the sociological school sees in it proof of isolationist pressure, which made the option of ground troops untenable. But a third explanation, offered privately by a top architect of the Kosovo policy, is more plausible. According to this official, the president knew that pundits and Congress would criticize whichever policy he chose. Clinton therefore preemptively took ground troops off the table, aware that his critics would then urge him on to a ground war -- and also aware that these urgings would convince Belgrade that Washington's resolve would stiffen with time, rather than weaken. The president's stand against ground troops was therefore the logical, tactical move of a leader feeling vulnerable to his critics. Other failings of American diplomacy can likewise be accounted for by the advent of the nonexecutive presidency. Several commentators, notably Samuel Huntington and Garry Wills in these pages, have attacked the arrogance of America's presumption to offer moral leadership to the world. But American leaders resort to moral rhetoric largely out of weakness. They fear that their policy will be blocked unless they generate moral momentum powerful enough to overcome domestic opponents. Likewise, critics point to the hypocrisy of the United States on the world stage. America seeks U.N. endorsement when convenient but is slow to pay its U.N. dues; America practices legal abortion at home but denies funds to organizations that do the same abroad. Again, this hypocrisy has everything to do with the weak executive. The president has a favored policy but is powerless to make Congress follow it. Still other critics decry American diplomacy as a rag-bag of narrow agendas: Boeing lobbies for China trade while Cuban-Americans demand sanctions on Cuba. Here, too, presidential power is the issue. A strong presidency might see to it that America pursues its broader national interest, but a weak one cannot. This is why Clinton signed the Helms-Burton sanctions on Cuba even though he knew that these would do disproportionate harm to U.S. relations with Canada and Europe. What if America's nonexecutive presidency is indeed at the root of its diplomatic inadequacy? First, it follows that it is too optimistic to blame America's foreign policy drift on the weak character of the current president. The institution of the presidency itself is weak, and we would be unwise to assume that a President Gore or Bradley or Bush will perform much better. But it also follows that it is too pessimistic to blame America's foreign policy drift on cultural forces that nobody can change, such as isolationism or multiculturalism. 

Executive Order Counterplan Shell (3/3)
Global nuclear war 

Khalilzad ‘95 (Zalmay, RAND Corporation, Losing The Moment? Washington Quarterly, Vol 18, No 2, p. 84) 

Global Leadership Under the third option, the United States would seek to retain global leadership and to preclude the rise of a global rival or a return to multipolarity for the indefinite future. On balance, this is the best long-term guiding principle and vision. Such a vision is desirable not as an end in itself, but because a world in which the United States exercises leadership would have tremendous advantages. First, the global environment would be more open and more receptive to American values -- democracy, free markets, and the rule of law. Second, such a world would have a better chance of dealing cooperatively with the world's major problems, such as nuclear proliferation, threats of regional hegemony by renegade states, and low-level conflicts. Finally, U.S. leadership would help preclude the rise of another hostile global rival, enabling the United States and the world to avoid another global cold or hot war and all the attendant dangers, including a global nuclear exchange. U.S. leadership would therefore be more conducive to global stability than a bipolar or a multipolar balance of power system. 

Executive Order Counterplan Solvency: General

XOs have the force of law and can effectively implement policy

Mayer 1 [Kenneth, Professor of Political Science @ University of Wisconsin – Madison, With the Stroke of a Pen]

These chronicles of presidential decisiveness and unilateral action are at odds with the prevailing scholarly view of presidential power. Among political scientists the conventional wisdom is that the president is weak, hobbled by the separation of powers and the short reach of his formal legal authority. Presidential power, far from being a matter of prerogative or legal rule, “is the power to persuade,” wrote Richard Neustadt in the single most influential statement about the office in the past fifty years.6 Yet throughout U.S. history presidents have relied on their executive authority to make unilateral policy without interference from either Congress or the courts. In this book, I investigate how presidents have used a tool of executive power—the executive order—to wield their inherent legal authority. Executive orders are, loosely speaking, presidential directives that require or authorize some action within the executive branch (though they often extend far beyond the government).They are presidential edicts, legal instruments that create or modify laws, procedures, and policy by fiat. Working from their position as chief executive and commander in chief, presidents have used executive orders to make momentous policy choices, creating and abolishing executive branch agencies, reorganizing administrative and regulatory processes, determining how legislation is implemented, and taking whatever action is permitted within the boundaries of their constitutional or statutory authority. Even within the confines of their executive powers, presidents have been able to “legislate” in the sense of making policy that goes well beyond simple administrative activity. Y ale Law School professor E. Donald Elliot has argued that many of the thousands of executive orders “plainly ‘make law’ in every sense,”7 and Louis Fisher finds that despite the fact that the Constitution unambiguously vests the legislative function in Congress, “the President’s lawmaking role is substantial, persistent, and in many cases disturbing.”8 

We  solve the case—presidents can control deployments and combat operations through XO’s

Cooper 2 

Phillip J. Cooper, By Order of the President: The Use and Abuse of Presidential Direct Action, 2002 

National security directives, not surprisingly, have also been used to estab​lish military doctrine and to coordinate such concerns as force posture with foreign policy positions. But there is often a reflexive relationship between broad-based strategic policy decisions and the constantly changing context of global security challenges. National security directives have been used to address the strategic challenges, the policies on deployment of troops and equipment, and the initiation and conduct of warfare.

The broad strategic policies in contemporary administrations have been focused largely on debates over the development and deployment of weapons systems, despite the practice of presidents to pay lip service to the human re​sources side of the equation. 
XO’s solve the aff—they can be used to withdrawal troops
Cooper 2 

Phillip J. Cooper, By Order of the President: The Use and Abuse of Presidential Direct Action, 2002 

More often, the administrations worked with various constellations of positioning troops and their equipment in strategically important or tactically advantageous locations. Such deployments have also been used to project force as well as to prepare for possible action, as in the case )f President Kennedy's buildup of troops in Europe as conflict with the USSR over Berlin grew.96 As a number of recent presidents have learned, me of the more complex aspects of deployment can be extricating the troops from difficult situations. Thus, President Reagan's NSDD 123 laid out the plan for withdrawal of U.S. forces from Lebanon in the midst of continued fighting.97

National security directives have also been used both to launch military action and to direct combat operations. One of the more significant examples of such action was President Bush's NSD 54 that launched the Desert Storm attack on Iraq in 1991:98

We solve the case—XO’s can establish time limits of occupation through the use of Status of forces Agreements

Mason 9

R. Chuck Mason, Legislative Attorney, June 18, 2009, Status of Forces Agreement (SOFA):What Is It, and How Has It Been Utilized?, http://www.fas.org/sgp/crs/natsec/RL34531.pdf, 
The last group of SOFAs discussed are agreements entered as sole executive agreements without a specified activity or exercise. These agreements contain broad language of applicability. Some of the agreements apply to U.S. personnel “present” in a country, others apply to U.S. personnel “temporarily present” in a country. In addition to time limitations, most of the agreements contain language which attempts to frame the scope of activities. The activities described may be as broad as “official duties” or specific to a particular class of activities (i.e., humanitarian, exercises, and/or training). 
Executive key to control the military 

Greener 3-19

Richard Greener: The Commander-In-Chief Test: Failed?, http://www.huffingtonpost.com/richard-greener/the-commander-in-chief-te_b_506120.html, 3-19-2010
The American Revolution was inspired and led by civilians, not by Generals. Later, our Constitution was likewise conceived and written by civilians. We have no history of military control over our political institutions. The Founders entrusted the President with the power to command the entire military of the United States because they realized it was - and always would be - essential to a free representative republic that there be absolute civilian control of the violent potential of the state. This ideal separated the new United States from all past empires and all contemporary Great Powers of the Eighteenth Century. A President leading armies in the field was never the vision of the Constitution. But a republic free from the threat of tyranny required a heavy civilian hand hard upon the neck of the armed forces. The primary responsibility of the Commander-in-Chief is to lend weight to that hand, to firmly apply pressure, never giving the beast a chance to run wild.

SOFA’s are done as executive agreements

Mason 9

R. Chuck Mason, Legislative Attorney, June 18, 2009, Status of Forces Agreement (SOFA):What Is It, and How Has It Been Utilized?, http://www.fas.org/sgp/crs/natsec/RL34531.pdf, 
The United States has been party to multilateral and bilateral agreements addressing the status of U.S. armed forces while present in a foreign country. These agreements, commonly referred to as Status of Forces Agreements (SOFAs), generally establish the framework under which U.S. military personnel operate in a foreign country, addressing how the domestic laws of the foreign jurisdiction shall be applied toward U.S. personnel while in that country.  

Formal requirements concerning form, content, length, or title of a SOFA do not exist. A SOFA may be written for a specific purpose or activity, or it may anticipate a longer-term relationship and provide for maximum flexibility and applicability. It is generally a stand-alone document concluded as an executive agreement. A SOFA may include many provisions, but the most common issue addressed is which country may exercise criminal jurisdiction over U.S. personnel. Other provisions that may be found in a SOFA include, but are not limited to, the wearing of uniforms, taxes and fees, carrying of weapons, use of radio frequencies, licenses, and customs regulations.  

SOFAs are often included, along with other types of military agreements, as part of a comprehensive security arrangement with a particular country. A SOFA itself does not constitute a security arrangement; rather, it establishes the rights and privileges of U.S. personnel present in a country in support of the larger security arrangement. SOFAs may be entered based on authority found in previous treaties and congressional actions or as sole executive agreements.  
Executive Order Solvency – Nuclear Weapons

President has unrestrained authority over nuclear weapons

Garcia 3 [Michael, JD Georgetown Law, A Necessary Response: The Lack of Domestic and International Constraints Upon a U.S. Nuclear Response to a Terrorist Attack” Georgetown Journal of Public Law and Policy 1 Geo. J.L. & Pub. Pol'y 515, Lexis]

Although international law offers little, if any legal (as opposed to political), constraints upon U.S. policymakers' decisions regarding the use of force, domestic law provides definitive limits upon such actions. The U.S. system relies upon "checks and balances" to ensure that no branch of government can become overly powerful--a system that is particularly critical in times of war. The Framers recognized the need for executive control over warfare; the nature of warfare requires quick and uniform decision making and is far better served by the executive than by a large, deliberative legislature. n24 However, the Framers believed that the President should not be given unchecked authority to declare and make war; they feared that absolute power of the executive in war matters might lead presidents to use war on behalf of personal objectives such as revenge, military glory, or personal or partisan aggrandizement. n25 Therefore, the Framers placed two critical war powers in the hands of Congress. Although the President would have the power as Commander in Chief of the nation's armed forces to conduct armed hostilities in the manner he deemed appropriate, n26 the power to declare war and fund the military was granted to Congress. n27 Additionally, the power of impeachment provided Congress with another potential  [*520]  means of limiting the President's control over warfare. n28 Yet, despite these checks, the Executive Branch's control of nuclear weapons remains unconstrained. Congress's cutting military funds or attempting to impeach the President after a nuclear weapon has been launched does nothing to rectify the damage that has already been done. Furthermore, longstanding executive practices n29 suggest that a President might not wait for a congressional declaration to authorize a nuclear attack, especially if it is in response to an attack on the United States. Because of the legitimate possibility that the United States will be subject to additional terrorist attacks, possibly more destructive than those of September 11, the dangers of unfettered executive authority over nuclear weapons loom particularly large.
All nuclear issues are under the purview of the president 

Cooper 2 

Phillip J. Cooper, By Order of the President: The Use and Abuse of Presidential Direct Action, 2002 

Although attention has been focused in recent years on such activities as peacekeeping operations and what the Reagan White House dubbed "low-intensity conflict," the specter of nuclear weapons has loomed over the do​mestic and international scene throughout the life of the NSC. Certainly, the management and control of nuclear weapons and nuclear power as well as other peaceful uses of nuclear energy have been directed by presidential use of NSDs. As strange as it may seem, much of this activity has been treated as relatively routine work. It is usually carried on under the strictest security rules, but significant portions of enough of these orders have been declassi fied over the years to demonstrate the patterns. Primarily, NSDs are used to (1) control nuclear stockpiles and develop or update procedures for then use;105 (2) deploy weapons and delivery systems;106 (3) manage the devel opment and testing of nuclear weapons;107 and (4) make policy for and man age nuclear technology assistance to other countries, with a simultaneous concern for nonproliferation.108

President can unilaterally decrease amount of warheads in arsenal

UCS 8

Union of Concerned Scientists, Toward True Security- Ten Steps the Next President Should Take to Transform U.S. Nuclear Weapons Policy, February 2008, http://www.ucsusa.org/nuclear_weapons_and_global_security/nuclear_weapons/policy_issues/toward-true-security-ten.html
To prevent more nations—and eventually terrorists—from acquiring nuclear weapons, the United States should drastically reduce the role that nuclear weapons play in its security policies. Toward True Security outlines 10 unilateral steps the next president should take to transform U.S. nuclear policy, which would strengthen national security and put the world on a path to eventually banning nuclear weapons. By taking this leadership role, the United States would also demonstrate to the rest of the world that it is serious about addressing what remains one of the gravest threats to human civilization. The United States need not wait for bilateral or multilateral agreements; it should take unilateral steps to begin the process. These steps would make the United States safer, whether or not the eventual goal of a worldwide ban is ever achieved. The greatest nuclear dangers to the United States are an accidental, unauthorized or mistaken Russian nuclear attack, the spread of nuclear weapons to more nations, and the acquisition of nuclear materials by terrorists. U.S. nuclear weapons policy, the report concludes, fails to adequately address these risks and too often exacerbates them. By taking these 10 unilateral steps, the next president would bring U.S. nuclear weapons policy into line with today’s political realities, and demonstrate to the rest of the world that the United States is serious about addressing what remains one of the gravest threats to human civilization: 1. Declare that the sole purpose of U.S. nuclear weapons is to deter and, if necessary, respond to the use of nuclear weapons by another country. Making it clear that the United States will not use nuclear weapons first would reduce the incentive for other nations to acquire these weapons to deter a potential U.S. first strike. 2. Reject rapid-launch options by changing U.S. deployment practices to allow the launch of nuclear forces within days instead of minutes. Increasing the amount of time required to launch U.S. weapons would ease Russian concerns about the vulnerability of its nuclear weapons and in turn give it the incentive to take its weapons off alert, reducing the risk of an accidental or unauthorized Russian launch on the United States. 3. Eliminate preset targeting plans, and replace them with the capability to promptly develop a response tailored to the situation if nuclear weapons are used against the United States, its armed forces, or its allies. 4. Promptly and unilaterally reduce the U.S. nuclear arsenal to no more than 1,000 warheads, including deployed and reserve warheads. There is no plausible threat that justifies maintaining more than a few hundred survivable nuclear weapons, and no reason to link the size of U.S. nuclear forces to those of any other country. The United States would declare all warheads above this level to be in excess of its military needs, move them into storage, begin dismantling them in a manner transparent to the international community, and begin disposing—under international safeguards—of all plutonium and highly enriched uranium beyond that required to maintain these 1,000 warheads. By making the end point of this dismantlement process dependent on Russia’s response, the United States would encourage Russia to reciprocate.
Executive Order(Modeling
The president is the focal point of American politics – everyone perceives executive action

Fitts 96 [Michael, Professor of Law @ UPenn Law School, “The Paradox Of Power In The Modern State”, University of Pennsylvania Law Review, 144 U. Pa. L. Rev. 827, Lexis]

Not surprisingly, these diverse factual conclusions often mirror contrasting normative positions on the value of a strong president. On one side, proponents of a strong president argue that a government more directly controlled by a single decisionmaker - that is, a strong unitary executive - frequently avoids many of the collective action problems endemic to legislative bodies or dispersed government organizations, such as Congress or a plural executive. Borrowing from public choice theory, these proponents conclude that the exercise of power by a centralized but politically visible and [*830]  electorally accountable institution, such as the president, often serves as the most effective and democratic form of government. In a sense, it is a better form of "enterprise liability." Critics of presidential power, on the other side, emphasize the failures of recent presidents: their lack of accountability to many important political constituencies (both majoritarian and minoritarian); their inability to exercise effective leadership; and their apparent lack of competence, let alone expertise. 4 The succession of scandals surrounding each of the last three presidents reinforces this view. Proponents of this position ask why more power should be placed in such a discredited and potentially tyrannical institution. Despite these different assessments of the president's appropriate role, most contributors to this debate seem to agree implicitly on one thing: vesting enhanced authority in the person of the president has increased his influence in the past and will continue to do so if additional centralizing changes are implemented. 5 This view is especially prevalent among legal academics, who generally assume that giving greater formal legal control to the president through devices such as a line-item veto or executive order 12,291, 6  [*831]  will necessarily increase his ability to work his will over the bureaucracy, and the government in general. 7 Formal legal power, in other words, will ultimately translate into real policy influence. Similarly, political science scholars who study the strategic implications of political organization suggest that the political singularity of the presidential persona is a source of immense informal political strength. By applying insights derived from game theory, these commentators delineate the president's strategic advantages in overseeing the modern state, chiefly his influence on the public agenda, ability to establish "focal points" for political bargaining, and freedom from the costs of collective decisionmaking and action. 8 Indeed, even critics of a strong presidency recognize this [*832]  centralization as an important - albeit unwelcome - source of the president's power. 9  [*833] As a result, the debates over whether the president is strong or weak, and whether his power should be increased or limited, have focused invariably on legal, structural, and political changes that would either vest or reduce personal presidential authority. On the one side, those who argue that the president is too strong tend to support expanded congressional oversight of the White House, limited use of the presidential veto, increased autonomy of the executive branch bureaucracy, and increased access for Congress and the press to government documents and deliberations under the Freedom of Information Act (FOIA), 10 Government in the Sunshine Act (GSA), 11 and Federal Advisory Committee Act (FACA). 12 On the other side, those who perceive the president as too weak usually call for a more "unitary executive." These proponents tend to support the enactment of a law authorizing a [*834]  line-item veto, expansion of presidential supervisory powers over the bureaucracy through executive orders such as 12,291, 13 12,498, 14 and 12,866, 15 elimination of the independence of independent agencies, expansion of the executive privilege doctrine, and greater insulation of the president from public scrutiny under FOIA and FACA. 16 As the breadth of this list indicates, resolution of most legal issues regarding the powers of the presidency turns on whether one views the president as either too strong or too weak. 17 Both sides seem to agree, however, that increasing the centralization of power in the person of the president, both legally and politically, will significantly increase his influence. 18  [*835] This Article takes issue with some important elements of this analysis. I argue that the structural changes that appear to enhance the power of the president under public choice approaches and unitary executive principles can, at the same time, actually undermine the president's reputation, his ability to resolve conflicts, and ultimately, his political strength. As a result, formal attempts to strengthen the presidency may have "diminishing marginal returns" and perhaps even negative effects, at least in some contexts. The reasons are complicated but straightforward: the individuality, centrality, and visibility of the "personal unitary presidency," which is seen as an advantage in terms of collective choice and public debate, can be a disadvantage when it comes to conflict resolution and public assessment. By using the term "mediating conflict," I refer to the way in which a political leader or institution overcomes the social and political costs of resolving distributional and symbolicdisputes. 19 Due to his singularity and enhanced visibility,  [*836]  a unitary, centralized president may be less able to mediate many of these conflicts. At the same time, he may be politically evaluated more often under personal (rather than institutional) criteria and subjected to an overassessment of government responsibility and error. This combination of effects can undermine not only the popularity and perceived competence - what I will call "legitimacy" - of the person who holds the office, but indirectly, the president's political influence as well. What the institution of the presidencyseems to gain in strategic power from its centralization in asingle visible individual, it may lose, at least in some contexts, asaresult of the normative political standards applied to individuals. This analysis is intended to explain a paradox in the current debate. Many commentators suggest that the presidency has become more centralized both legally and politically in recent years, as the president and his bureaucratic alter ego, the Executive Office of the President, have become more involved formally and informally in public policy decisions. 20 At the same time, some commentators, led by Theodore Lowi, have persuasively detailed the political weaknesses and perceived inadequacies of modern presidents. 21 How can these observations be reconciled? 22 Extending Lowi's analysis, I argue that while the presidency may have become a more complex and effective institution bureaucratically and legally, in many ways it has also become more individualized politically, which can undermine its political legitimacy and strength. The legal theory of the unitary executive, for which I have some sympathy, can thus be at war with itself.  [*837] What are the implications of this analysis? First, legal scholars should appreciate the theoretical complexity of the problem. The debate over whether the president is too strong or too weak is insome cases a false dichotomy because the various legal and political changes serving to centralize formal and informal presidential resources may increase presidential influence in some contexts and diminish it in others. 23 Indeed, although a more central, unitary president may be stronger overall, he may nevertheless be perceived as less competent. In this sense, one important goal ofthis Article is to explore how the source of at least some of our frustration with the office of the presidency is the result of the structure of the position, rather than the personal "mistakes" of its inhabitants. The second purpose of this Article, though far more speculative, is policy oriented: to suggest possible legal reforms and tactical approaches modern presidents could follow. Can structural mechanisms or approaches be developed that help the chief executive, when appropriate, mediate conflict and avoid certain types of individualized scrutiny? In the past, old-style political parties often filled this role, 24 but we are unlikely to return to that era. 25 In the alternative, I offer several legal, structural, and political changes that might improve the president's ability to mediate conflict, including (paradoxically) reassessment of the line-item veto, selected cutbacks in direct presidential oversight of agencies, and the judicious creation of commissions, such as the Commission on Base Realignment and Closure, 26 which operate [*838]  with less direct presidential control. Part I describes the different ways in which the modern presidency has become more centralized legally and politically, making the office more visible and politically accountable. Under the analyses developed separately in the legal literature on the unitary presidency and in the political science literature on a centralized "modern" or "plebiscitary" presidency, these developments would seem to make the presidency a more effective and democratic institution. These writings, while focusing on different substantive areas, share common theoretical perspectives on the value of increasing centralized presidential power. Despite these structural developments, the modern presidency does not seem to be a particularly strong institution. Parts II through V offer several possible theoretical explanations, exploring, from a general perspective, the different ways in which the president's visibility and centralization may, at the same time, delegitimate politically his exercise of governmental power. Specifically, increased visibility and centralization may diminish the president's ability to mediate conflict (Part II), subject him to an instrumentally inappropriate standard of personal moral evaluation (Part III), result in an overassessment of personal presidential error (Part IV), and lead to an overassessment of the president's responsibility for government and social outcomes (Part V). Although these potential consequences are powerfully affected by cultural perceptions and vary in importance according to context, taken together they can help explain many of the difficulties faced by a more visible and centralized modern presidency. At the same time, these generic effects serve to undermine some of the common analytic assumptions underlying the legal and public choice analyses of a unitary, centralized presidency. My point is not that a modern centralized presidency is overall weaker as a result of the changes (it probably is not), but only that the relationship between greater centralized authority and overall influence can be quite mixed. Finally, in the Conclusion, this Article explores specifically how we might alleviate some of these negative consequences through both legal and political changes. In entering the legal and policy debate over the presidency, thisArticle reflects two rather distinct approaches. First, it focuses on the informal political consequences of legal structure, especially [*839]  mediating political

Executive Order(Modeling
<< Fitts Continues – No Text Removed>>

conflict and assessing error. Given the heightened visibility of and information about political actors, these informal consequences may be becoming more important in understanding the influence of the president. 27 Yet, as explained below, scholars writing in both the unitary president and public choice traditions often deemphasize the importance of these two informal effects. This is perhaps because public choice scholars operate under the assumption that "preferences" are given, 28 while legal academics tend to overlook the systemic impact of formal legalauthority on informal political power. 29 Although I will rely in many places on public choice and legal analysis, this Article is a work of mid-level analysis. I seek to integrate the insights of therational choice tradition with more textured claims about political psychology, information asymmetries, and American culture.  [*840] Second, to understand the effects of these informal factors on the power of the presidency, this Article adopts a fairly abstract approach. References to individual presidents, which I plan to develop further in a future article, are offered primarily for illustrative purposes. This method contrasts with many political science pieces on the presidency that seek to explain the strength of the institution in terms of individual personalities or styles. These "great person" theories are rich in detail but offer no analysis that can be usefully generalized or evaluated. 30 Legal studies, on the other hand, tend to engage in a formal doctrinal analysis but ignore informal political factors or fail to incorporate them systematically into their formal analysis. 31 If one broadens the analysis of the presidency to include these informal perspectives, however, the political singularity of the president - viewed positively under public choice models of collective action and unitary president proposals - emerges as a potential source of his weakness. 32  [*841] I. The Presidency A. The Modern Presidency What is the nature of the presidency in the modern state? Numerous political scientists and legal academics claim that our recent chief executives have inherited a "modern presidency," 33 which began to develop with Franklin Roosevelt and is structurally distinct from earlier regimes. 34 Of course, the balance of power among the president, Congress, and the agencies is exceedingly complex, since the amount of bureaucratic activity and legislative oversight has increased greatly over the years. Nevertheless, "the resources of modern presidents [are thought by many to] dwarf those of their predecessors." 35 Commentators point to three related changes that centralize greater formal power in the institution and increase the informal political assets at the president's command. The first change, which is to some extent considered the most important and defining quality of the modern presidency, is the increased visibility of the president as an individual within the electoral process. Prior to the Roosevelt Administration, the president was viewed more as a member of both a party and a complicated and elite system of government. He was also relatively distant from the population. The modern presidents, in contrast, are elected increasingly as individuals in the primary and general elections on the basis of direct public exposure in the media. This [*842]  evolution, which has occurred over a number of years, is a result of social forces, such as the decline of political parties 36 and the rise of the media, as well as legal changes, such as the ascendancy of primaries. 37 Second, once in power, modern presidents have increasingly attempted to take greater formal and informal control of the executive branch, through policy expansion of the OMB and the Executive Office of the President and increased oversight of agencies under Executive Order 12,291 38 and its successor orders. Indeed, every president since Roosevelt has attempted to centralize power in the White House to oversee the operations of the executive branch and to make its resources more responsive to his policy and political needs. 39  [*843] Finally, and relatedly, the modern presidency has become more centralized and personalized through its public media role - that is, its "rhetorical functions." 40 Given changes in the press and the White House office, the president has become far more effective in setting the agenda for public debate, sometimes even dominating the public dialogue when he chooses. 41 Economists would probably attribute the president's ability to "transmit information" to the centralized organization of the presidency - an "economy of scale" in public debate. 42 At the same time, the president can establish [*844]  a "focal point" around preferred public policies. 43 This proposition can also be stated somewhat differently. As an institution embodied in a single individual, the president has a unique ability to "tell" a simple story that is quite personal and understandable to the public. As a number of legal academics have shown, stories can be a powerful mode for capturing the essence of a person's situated perspective, improving public comprehension of particular facts, and synthesizing complex events into accessible language. 44 Complex institutions, such as Congress, have difficulty [*845]  assembling and transmitting information as part of a coherent whole; they represent a diversity - some would say a babble - of voices and perspectives. In contrast, presidents have the capacity to project a coherent and empathetic message, especially if it is tied to their own life stories. In this sense, the skill of the president in telling a story about policy, while sometimes a source of pointed criticism for its necessary simplicity, 45 may greatly facilitate public understanding and acceptance of policy. 46 B. The Theory of the Unitary Presidency This picture of the modern presidency is quite consistent with those parts of the legal and political science literatures exploring the advantages of presidential (as opposed to legislative) power and advocating a more unitary or centralized presidency. According to this view, 47 power and accountability in government and in the executive branch should be moved more toward the top, giving the [*846]  president and his staff greater ability to make decisions themselves or to leave them, subject to oversight, in the hands of expert agency officials. In the legal literature, this position is usually associated with support for strengthening the president's directorial powers over the agencies, unfettered presidential removal authority, and Chevron deference to agency regulations 48 reviewed by the White House. Similarly, political scientists emphasize the plebiscitarian president's growing informal influence with the agencies and the public, as well as the association between a strong president and the "national" interest. 49 To be sure, legal proponents of a strong unitary presidency usually do not outline a comprehensive policy defense of the legal position but rely more on doctrinal justifications and related policy arguments. 50 By synthesizing and integrating the interrelated legal and policy rationales in the legal and political science literatures, however, one can sketch the outlines of a common theory. This analysis suggests that the structure of a more unitary, centralized presidency should enhance the power, legitimacy, and effectiveness of the office, especially as compared to Congress, in three different but related ways.  [*847] First, with respect to the administration of the executive branch, centralized power, or at least the opportunity for the exercise of centralized power, is thought to facilitate better development and coordination of national programs and policies. Because federal government programs interrelate in countless ways, a centralized figure or institution such as the president is seemingly in a good position to recognize and respond to the demands of the overall situation. 51 For similar reasons, as social and political change accelerates, the president may be well-situated to foresee and implement adaptive synoptic changes - that is, to engage in strategic planning. One of the rationales for the existence of the federal governmentis the national effect of its policies, which under this view can be reconciled most easily at the top. 52 To the extent that the president is successful in putting together such programs, he should receive political credit, which would redound to his political strength. 53 Second, centralized power facilitates greater political accountability by placing in one single individual the public's focus of government performance. If the public had to evaluate electorally the activities of hundreds of different officials in the executive branch, its information about the positions, actions, and effects of government behavior would be extraordinarily limited. 54 Only those most [*848]  interested in a particular function would be likely to have information about its behavior or attempt to influence that behavior through election, lobbying, or litigation. This is the standard concern with New Deal agencies captured by the so-called iron triangle of Washington politics. 55 By contrast, placing overall political responsibility in one individual is thought to facilitate broader political accountability. While this oversight can have mixed effects depending on presidential performance, it has the potential for strengthening the president's political support and influence. 56 Because he is more likely to approximate the views of the median voter, 57 a unitary president is thought to enjoy a clear majoritarian mandate, as the only elected representative of all "ThePeople." This democratic legitimacy should be, in turn, a major source of his political strength. 58 As one commentator has [*849]  argued: "Every deviation from the principle of executive unitariness will necessarily undermine the national majority electoral coalition." 59 Finally, on an elite political level, the existence of a single powerful political actor serves a political coordination function. 60 A dispersed government with a decentralized political structure has a great deal of difficulty in reaching cooperative solutions on policy outcomes. Even if it does reach cooperative solutions, it has great difficulty in reaching optimal results. Today, there are simply too many groups in Washington and within the political elite to reach the necessary and optimal agreement easily. 61 A central and visible figure such as the president, who can take clear positions, can serve as a unique focal point for coordinating action. 62 With the ability to focus public attention and minimize information costs, 63  [*850]  a president can also be highly effective in overcoming narrow but powerful sources of opposition and in facilitating communication (that is, coordination and cooperation) between groups and branches. 64 In technical terms, he might be viewed as the "least cost avoider." 65 The budget confrontation between Clinton and Congress is only the most recent example of the president's strategic abilities. 66 In this regard, it is not surprising that moststudies have found that the president's popularity is an important factor in his ability to effectively negotiate with Congress. 67
Executive Order(Modeling

Presidential action is perceived globally

Sunstein 95 [Cass, Karl N. Llewellyn Professor of Jurisprudence, University of Chicago Law School and Department of Political Science, “An Eighteenth Century Presidency in a Twenty-First Century World” Arkansas Law Review, 48 Ark. L. Rev. 1, Lexis]
With the emergence of the United States as a world power, the President's foreign affairs authority has become far more capacious than was originally anticipated. For the most part this is because the powers originally conferred on the President have turned out - in light of the unanticipated position of the United States in the world - to mean much more than anyone would have thought. The constitutionally granted authorities have led to a great deal of unilateral authority, simply because the United States is so central an actor on the world scene. The posture of the President means a great deal even if the President acts clearly within the scope of his constitutionally-granted power. Indeed, mere words from the President, at a press conference or during an interview, can have enormous consequences for the international community.
Executive Orders(Fast 
XOs are quick and avoid bureaucratic rulemaking – only the plan would get delayed by procedural requirements

Cooper 2 [Phillip, Professor of Public Administration @ Portland State University, By Order of the President: The Use and Abuse of Executive Direct Action”] 
Executive orders are often used because they are quick, convenient, and relatively easy mechanisms for moving significant policy initiatives. Though it is certainly true that executive orders are employed for symbolic purposes, enough has been said by now to demonstrate that they are also used for serious policymaking or to lay the basis for important actions to be taken by executive branch agencies under the authority of the orders. Unfortunately, as is true of legislation, it is not always possible to know from the title of orders which are significant and which are not, particularly since presidents will often use an existing order as a base for action and then change it in ways that make it far more significant than its predecessors. The relative ease of the use of an order does not merely arise from the fact that presidents may employ one to avoid the cumbersome and time consuming legislative process. They may also use this device to avoid sometimes equally time consuming administrative procedures, particularly the rulemaking processes require by the Administrative Procedure Act. Because those procedural requirements do not apply to the president, it is tempting for the executive branch agencies to seek assistance from the White House to enact by executive order that which might be difficult for the agency itself to more through the process. Moreover, there is the added plus from the agency’s perspective that it can be considerably more difficult for potential adversaries to obtain standing to launch a legal challenge to the president’s order than it is to move an agency to judicial review. There is nothing new about the practice of generating executive orders outside the White House. President Kennedy’s executive order on that process specifically provides orders generated elsewhere.

Executive Orders(Not Rolled back

-- Fiat solves rollback – it’s justified

- Reciprocal – aff gets durable fiat means the neg should too 

- Ground – ensures aff doesn’t lose on backlash and its key to neg ground

- Education – avoids should/would debates and focuses on the merits of the

   plan

-- Most executive orders aren’t overturned. 

Murray 99 [Frank, “Clinton’s Executive Orders are Still Packing a Punch: Other Presidents Issued More, but His are Still Sweeping” Washington Times  http://www.englishfirst.org/13166/13166wtgeneral.html]

Clearly, Mr. Clinton knew what some detractors do not: Presidential successors of the opposite party do not lightly wipe the slate clean of every order, or even most of them. Still on the books 54 years after his death are 80 executive orders issued by Franklin D. Roosevelt. No less than 187 of Mr. Truman's orders remain, including one to end military racial segregation, which former Joint Chiefs of Staff Chairman Colin Powell praised for starting the "Second Reconstruction." "President Truman gave us the order to march with Executive Order 9981," Mr. Powell said at a July 26, 1998 ceremony marking its 50th anniversary.  Mr. Truman's final order, issued one day before he left office in 1953, created a national security medal of honor for the nation's top spies, which is still highly coveted and often revealed only in the obituary of its recipient. 

Executive Orders(Not Rolled back

Its extremely difficult to challenge executive orders

Cooper 97 [Phillip, Prof of Public Administration @ Portland State, Nov 97, “Power tools for an effective and responsible presidency” Administration and Society, Vol. 29, p. Proquest]
If Congress does challenge an executive order, then the president must either demonstrate that he properly interpreted the statute in question or that the action can be independently justified from executive powers delegated by the Constitution. However, it can, for a variety of reasons, be very difficult to get a legal challenge into court, and even if such a case does reach a judicial assessment, the broad kinds of grounds that can be asserted by the president can make it extremely difficult to challenge a presidential action. It has been done but it is not a simple matter (Note, 1987a).

There is a 0.2% risk of an overturn

Krause and Cohen 2000 [George and David, Professors of Political Science @ South Carolina, “Opportunity, Constraints, and the Development of the Institutional Presidency: The Issuance of Executive Orders” The Journal Of Politics, Vol. 62, No. 1, February 2000, JSTOR]

We use the annual number of executive orders issued by presidents from 1939 to 1996 to test our hypotheses. Executive orders possess a number of properties that make them appropriate for our purposes. First, the series of executive orders is long, and we can cover the entirety of the institutionalizing and institutional-ized eras to date.6 Second, unlike research on presidential vetoes (Shields and Huang 1997) and public activities (Hager and Sullivan 1994), which have found support for presidency-centered variables but not president-centered factors, ex-ecutive orders offer a stronger possibility that the latter set of factors will be more prominent in explaining their use. One, they are more highly discretionary than vetoes.7 More critically, presidents take action first and unilaterally. In ad-dition, Congress has tended to allow executive orders to stand due to its own collective action problems and the cumbersomeness of using the legislative pro-cess to reverse or stop such presidential actions. Moe and Howell (1998) report that between 1973 and 1997, Congress challenged only 36 of more than 1,000 executive orders issued. And only two of these 36 challenges led to overturning the president's executive order. Therefore, presidents are likely to be very successful in implementing their own agendas through such actions. In fact, the nature of executive orders leads one to surmise that idiopathic factors will be relatively more important than presidency-centered variables in explaining this form of presidential action. Finally, executive orders have rarely been studied quantitatively (see Gleiber and Shull 1992; Gomez and Shull 1995; Krause and Cohen 1997)8, so a description of the factors motivating their use is worth-while.9 Such a description will allow us to determine the relative efficacy of these competing perspectives on presidential behavior.10 

Congress won’t rollback even the most controversial presidential decisions.

Howell 3 [William G, Assistant Professor of Gov’t @ Harvard, Powers Without Persuasion: The Politics of Direct Presidential Action pg. 112]

The real world, obviously, is much more complicated than the unilateral politics model supposes. Uncertainties abound, and presidents frequently set policies without any assurance of congressional acquiescence. It is worth considering then, how presidents fare on those occasions when Congress does respond to a presidential directive. Do presidents tend to win most of the time? Or does Congress consistently crack the legislative whip, effectively enervating imperialistic presidents? Our theoretical expectation are relatively clear. Because the president has access to more (and better) information about goings-on in the executive branch, members of Congress will try to change only a small fraction of all status quo policies in any legislative session, and we should anticipate that members will leave alone the majority of unilateral directives that the president issues. While the president may occasionally overreach on a particularly salient issue, provoking a congressional response, in most instances Congress either will do nothing at all or will endorse the president’s actions.

Executive Orders—Not Rolled Back(Future Presidents)

-- Political barriers check – new, stronger constituencies

Branum 2 [Tara L, Associate, Fulbright & Jaworski L.L.P, “President or King? The Use and Abuse of Executive Orders in Modern Day America” Journal of Legislation]

Congressmen and private citizens besiege the President with demands  [*58]  that action be taken on various issues. n273 To make matters worse, once a president has signed an executive order, he often makes it impossible for a subsequent administration to undo his action without enduring the political fallout of such a reversal. For instance, President Clinton issued a slew of executive orders on environmental issues in the weeks before he left office. n274 Many were controversial and the need for the policies he instituted was debatable. n275 Nevertheless, President Bush found himself unable to reverse the orders without invoking the ire of environmentalists across the country. n276 A policy became law by the action of one man without the healthy debate and discussion in Congress intended by the Framers. Subsequent presidents undo this policy and send the matter to Congress for such debate only at their own peril. This is not the way it is supposed to be.

Executive Order: No Lx (Politics 
Executive orders save capital by avoiding involvement with Congress 

Fleishman 76 [Joel, Prof Law and Policy Sciences, Duke, Law & Contemporary Problems, Summer, p. 38]

Several related factors, in particular, make executive orders especially attractive policymaking tools for a President. First is speed.  Even if a President is reasonably confident of securing desired legislation from congress, he must wait for congressional deliberations to run their course.  Invariably, he can achieve far faster, if not immediate, results by issuing an executive order. Moreover, when a President acts through an order, he avoids having to subject his policy to public scrutiny and debate.  Second is flexibility. Executive orders have the force of law.  Yet they differ from congressional legislation in that a President can alter any executive order simply with the stroke of his pen—merely by issuing another executive order. As noted earlier, Presidents have developed the system of classifying national security documents in precisely this manner. Finally, executive orders allow the President, not only to evade hardened congressional opposition, but also to preempt potential or growing opposition—to throw Congress off balance, to reduce its ability to formulate a powerful opposing position. 

Executive orders bypass Congressional opposition to the plan – avoids politics 

Ostrow 87 [Steven, partner in the Business Department and chairs the Financial Restructuring and Bankruptcy Practice Group, B.A., cum laude, from the University of Vermont, .D. from The George Washington University National Law Center, “Enforcing Executive Orders: Judicial Review of Agency Action Under the Administrative Procedure Act” George Washington Law Review, 55 Geo. Wash. L. Rev. 659]
In this era of the "Imperial Presidency," n1 executive orders have become an important weapon in the arsenal of presidential policymaking. n2 Because executive orders do not need congressional approval, they enable the President to bypass parliamentary debate and opposition. n3 Historically, most executive orders have related to routine administrative matters and to the internal affairs and organization of the federal bureaucracy. Since the 1930s, however, executive orders have assumed an ever increasing legislative character, directly affecting the rights and duties of private parties as well as those of governmental officials. n4 Scholars have referred  [*660]  to this recent use of the executive order as "presidential legislation" or "government by executive order."

Executive orders are fast and build political capital

Krause and Cohen 97 [George + David, Professors of Political Science @ South Carolina, “Presidential Use of Executive Orders” American Politics Quarterly, Vol 25 No 4, October 1997, Sage Journals Online]

The aim of this study is to answer the question: What causes presidents to issue executive orders with greater (or less) frequency in a given year? This is an important topic of inquiry, not only because of the dearth of research that has been conducted to date but also because it is a valuable way to assess both the managerial and policymaking characteristics associated with the office of the presidency. Executive orders are another weapon in the arsenal that presidents have at their disposal. They both afford the chief executive the ability to make quick and efficient policy decisions without consultation from Congress or from the public, and they are also a tool that allows presidents to exert bargaining pressure on Congress to enact legislation more favorable to the White House (Wigton 1996). Thus, explaining how and why executive orders are used by presidents allows scholars a better understanding of the presidency and the powers that are inherent in that office.

Executive Order: No Lx (Politics 
We don’t link to politics--Executive orders are effective policy tools and cause momentum and defuses opposition

Cooper 2 [Phillip, Professor of Public Administration @ Portland State University, By Order of the President: The Use and Abuse of Executive Direct Action” 
Executive orders can also be used to hit quickly with policies aimed at important problems, providing a strong and immediate sense of momentum for a new administration. These messages are sent to reassure an administration’s supporters that the issue positions for which they campaigned are going to be acted upon. In the case of symbolic orders, which are often used for this purpose, the reward can be given to allies without a serious commitment of political resources in Congress, legal resources in administrative rulemaking, or financial resources associated with building really substantive programs. They also serve to send a message to potential adversaries that the administration is truly in charge and moving. Those seeking to mobilize opposition in such conditions find themselves reactive and defensive.

Obama can pass laws without using political capital 

Ken Jacobine Kenn Jacobine is an international educator currently teaching history for the American School of 

Doha, Qatar. He has also taught at international schools in Ecuador, Mali, and Zambia. 2-16-2010, http://blogcritics.org/politics/article/executive-orders-nullification-and-recess-appointments/, 
With no political capital left and much of his legislative initiatives dead in Congress, President Obama’s administration recently announced that he intends to use executive orders to advance his agenda. According to White House chief of staff Rahm Emanuel, “We are reviewing a list of presidential executive orders  and directives to get the job done across a front of issues”. Those issues include everything from budget commissions to environmental law to health care funding.

Of course, executive orders are nothing new. They have been around since at least Lincoln’s so called “Emancipation Proclamation” and probably before that. George W. Bush signed the most ever as president and was rightly criticized by Obama in his campaign for president. This is key because it doesn’t matter which party controls the White House. When push comes to shove and the president can’t get his way he resorts to this underhanded tactic.

Executive orders reduce expenditure of political capital – Clinton proves 

Kassop 2 [Nancy, Chair of the Political Science Department @ State University of New York, The Presidency and the Law: The Clinton Legacy, ed. Alder, p. 6]

As a president facing an opposition party in Congress, it is not surprising that President Clinton made bold use of executive orders as a means of circumventing the uncertainties of a legislature that was unlikely to be friendly to his initiatives.  Here, too, as in war powers, Clinton followed in the paths of his Republican predecessors, who also operated under conditions of divided government.  Thus, Clinton may not have blazed new trails for his successors by his use of executive orders to accomplish indirectly what he was unwilling to spend political capital on to accomplish directly. 
Executive Orders: Not Percived 

Not perceived by the public
Cooper 2 [Phillip, Professor of Public Administration @ Portland State University, By Order of the President: The Use and Abuse of Executive Direct Action” p, 15
The idea that the president could move to govern in no small part by de​cree is a concept of which most Americans are blissfully unaware. If they were alert to the practice, many would most likely be aghast that the president could, in effect, write law without benefit of the normal constitutional processes or even the requirements for administrative rulemaking mandated by statute.3 Some might indignantly claim that this is a constitutional travesty on a magni​tude that would cause the founders to roll over in their graves. Others might insist that this is an unprecedented action of presidential ego. Nevertheless, a number of the framers were very much involved in the development of the executive order, and although one might or might not find some of President Clinton's actions to be based on a highly developed sense of himself, there was certainly nothing new in making quick use of the executive order as a device to enact policy and to communicate political messages. Indeed, he was follow​ing the lead of his Republican and his Democratic predecessors.

Executive Orders are rarely perceived or overruled 

Cooper 2 [Phillip, Professor of Public Administration @ Portland State University, By Order of the President: The Use and Abuse of Executive Direct Action” p, 70
Orders are also useful to a president who feels the need to take signifi​cant policy risks for what he or she regards as an action that is simply the right thing to do, whether there is political support for it or not. Truman's desegregation of the military is an example. It may sound odd, but one of the earliest of what might be called civil rights orders in the numbered series came in 1908 when E.0.984 was issued, opening civil service examinations to "deaf mutes"114 some eighty-three years before society was ready to support an Americans with Disabilities Act.

Orders are effective devices for getting at executive branch departmental operations. Of course, they cannot be used in ways that violate the many statu​tory obligations of any particular agency or of public servants generally. It must also be said that the fact that they are effective for this purpose does not mean they are without the downsides discussed below.

Few people regard executive orders as important, which has made them a vehicle that can be used to take significant actions that are at least technically, but that are unlikely in most instances, to attract much attention, unless they are particularly sweeping in character. It is the presidential policymaking ver​sion of hiding in plain sight. Moreover, unless there is a formal legal challenge, there appears to be a tendency not to look too closely at the authority claimed by the president to support an order. There are often a variety of statutes that can be cited as authority for executive action in addition to the claim of a presi​dent to act under the authority granted by "the Constitution and laws" as the frequently used assertion of power. If an action is challenged, the tendency of the courts to look toward congressional acquiescence means that the odds are in the president's favor, unless there is significant legislative opposition on the record. That is particularly true when foreign policy-based orders are issued, even if their impact is domestic, as in the case of the Iran Hostage agreement orders. Even to make it to the point of a substantive legal evaluation of an or der, the challengers often have a difficult time establishing standing to sue and a basis for judicial review of an order. That is even more true now that the Supreme Court has dramatically limited, or perhaps more accurately, all but eliminated legislative standing for members of Congress.115

Executive Order: A2 Prez Power Bad - Tyranny

Congressional and Judicial oversight prevent tyrannical power

Wetzel ‘7 [Alissa C., Juris Doctor and Master of Science in international commerce and policy degrees May 17 from Valparaiso University, The School of Law, 2007 Valparaiso University Law Review. 42 Val. U.L. Rev. 385. Beyond the Zone of Twilight: How Congress and the Court Can Minimize the Dangers and Maximize the Benefits of Executive Orders. Lexis. Accessed 6/13/09]

As this Part has shown, though executive orders may seem to leave open the possibility of Presidential abuse, in practice, the system, though not perfect, creates appropriate blocks to executive tyranny. n165 First, executive orders allow the President to issue bold prerogatives on  [*425]  politically sensitive issues. n166 Second, Congress is able to appropriately check any potential for Presidential abuse, though it does not often do so. n167 Finally, the Court's test for the validity of executive orders is proper, though it is improperly applied to intelligence and classification. n168 In short, the Constitutional dialogue on executive orders has been a productive one, producing a test that, if applied correctly, can guard against executive tyranny and abuse. However, Congressional oversight has not been sufficiently effective and the Court's application of the Jackson test is flawed in the area of intelligence and classification. n169 Now, it is up to Congress to take a bolder stance on such issues in order for the Court to apply the test correctly. n170 V. CONCLUSION For two centuries, executive orders have allowed Presidents to exercise enormous power. At times, that power has been used to implement important measures to advance the country. At other times, executive orders have bred scandal and national shame. Upon closer examination of 200 years of Constitutional dialogue among the three branches of government concerning how much unilateral power a President ought to have, however, it becomes clear that although executive orders may appear tyrannical based on the broad power they afford Presidents, in practice executive orders are useful tools of the Presidency, able to be checked by Congressional oversight and controlled by the Court. If correctly wielded, such Congressional and judicial oversight can guarantee that executive orders will not allow Presidents to become the despots so feared by the founding generation. Instead, by moving out of the zone of twilight and exercising proper oversight Congress and the Court can ensure that the President is able to  [*430]  administer the executive branch effectively, pass measures quickly, and occasionally rise above political divisions and do the right thing.

Status Quo solves—Court checks 
Wetzel ‘7 [Alissa C., Juris Doctor and Master of Science in international commerce and policy degrees May 17 from Valparaiso University, The School of Law, 2007 Valparaiso University Law Review. 42 Val. U.L. Rev. 385. Beyond the Zone of Twilight: How Congress and the Court Can Minimize the Dangers and Maximize the Benefits of Executive Orders. Lexis. Accessed 6/13/09]

Paradoxically, Youngstown, the most dramatic instance of the Court declining to cooperate with the executive branch, also presented the seminal test that the Court has used to uphold subsequent executive orders. n155 Justice Jackson's test, outlined in Youngstown, which grants the President less deference depending upon Congressional action or inaction, properly assures that executive orders will not become instruments of abuse. n156 By allowing Congressional behavior to determine whether an executive order is valid, the Courts have allowed the two political branches of government to draw the territorial line themselves. n157 Congress is able to allow the President to issue an executive order without endorsing it or overturning it. n158 This process  [*424]  results in a delicate political balance between Congress and the President, and allows the Court to stay out of subjective determinations of whether or not a President has issued a tyrannical executive order. n159 Though Youngstown properly ensures that executive orders do not become mechanisms of executive tyranny, there is one area in which the Court has inexplicably declined to apply the Youngstown analysis--intelligence and government classification. n160 Even following clear Congressional attempts to curb the President's power to classify information under the Freedom of Information Act and allow Courts to review intelligence information in camera, the Court has declined to apply the proper prong of the Jackson Test. n161 Instead, the Court has treated intelligence and classification orders as if they are backed by Constitutional or statutory authority, when they are in fact within the purview of both the executive and legislative branches of government. n162 Thus, the Court offered deference to the President for policy reasons. n163 Yet, avoidance of these types of subjective judicial determinations was the reason behind the Jackson test. Accordingly, under the Jackson test, Congress, and not the Court, should be making the determination of how much deference to give to the President in issuing intelligence orders. 

Executive Order: A2 IBC Turn

Unitary Executive theory key to Separation of Power

Calabresi, 95 [Calabresi - Associate Professor at Northwestern University School of Law. “Some Normative Arguments for the Unitary Executive” 48 Ark. L. Rev. 23] 

The goal, of course, is to ensure that “ambition [will] be made to counteract ambition.” N61 This is accomplished in two ways. First, it is necessary to ensure that each department will have a will of its own. This can be done in part by creating separate electoral channels for each of the three departments back to the ultimate “fountain of authority, the people…”n62 Second, it is necessary to guarantee that “those who administer each department,” will have “the necessary constitutional powers of those offices and the “provision for defence must in this, as in all other [*46] cases, be made commensurate to the danger of attack.” N64 This in turn, leads necessarily to the idea of a unitary executive. The reason for this is because “it is not possible to give to each department an equal power of self defense” as “in republican government the legislative, necessarily, predominate.” N65 Madison explained that “the remedy for this inconveniency is, to divide the legislature into different branches: and to render them by different modes of election, and different principles of action, as little connected with each other as the nature of their common function; and their common dependence on the society, will admit.” N66 But just as key to Madison as the weakening of the legislature was the concomitant strengthening of the executive. Thus, he stated that “ as the weight of the legislative authority requires that it should be thus divided, the weakness of the executive may require, on the other hand that it should be fortified.”

Inter branch conflict is a non-unique impact and the last century shows it always balances out and constantly swings like a pendulum 

Rottinghaus, Assistant Professor (Political Science) and Director of Bureau of Public Affairs Research, University of Idaho. 2006 [Brandon, “Putting the 2006 Bellwood Lecture in Context: Reflections on Executive-Legislative Power Sharing in Modern Foreign Policy Making,” 43 Idaho L. Rev. 1  lexis]

In particular, three historical peaks in the 20th Century characterize the ebb and flow of the dynamic relationship, including the "isolationists" in the aftermath of World War I, n15 the "revisionists" during the height of the Cold War and the "new internationalists" during the Vietnam War. The "isolationists" in Congress were powerful (and savvy) enough to block Woodrow Wilson's proposed League of Nations and force the administration to withdraw troops from revolutionary Russia. n16 During the beginnings of the Cold War, congressional power was again enlarged, with congressional "revisionists" as "players on virtually every key issue of the day, in a bipartisan foreign policy where formal and informal powers seamlessly intersected." n17 Because of strong sentiments from the Republican leadership (and a relatively ineffectual Democratic leadership), several factions of the Republican  [*4]  Party were permitted to continue their ideological goals to limit the spread of Communism, both at home and abroad. Riding in the wake of the "imperial presidency," Congress again reasserted its power in the mid-1970s. n19 The "new internationalists," who had coalesced years earlier as critics of foreign aid policies that supported anti-Communist regimes in the 1960s, challenged presidential supremacy during the Vietnam War. n20 Stalwart Senators, including Stuart Symington, Edward Kennedy, John Tunney, Dick Clark, Frank Church and members of the "Watergate class of 1974," led the charge with legislation limiting covert assistance, convening hearings on human rights abuses and cutting off aid to governments deemed reckless with power. n21 These idealistic changes prompted many to argue for more transparency in national security affairs and the justification of American international actions to the public, culminating in the War Powers Act of 1974 n22 that ostensibly limited formal presidential war-making power. n23 The most dramatic of these post-Watergate moments, and central for purposes of reflection in the 2006 Bellwood Lecture, was Senator Frank Church's investigation of the United States' intelligence community (including the FBI, CIA and other intelligence agencies) from 1975 to 1976 through the Senate Select Committee to Study Governmental Operations with Respect to Intelligence Activity. The "Church Committee" (as it came to be known) investigated some of the many abuses of the United States during this time, including assassination plots against foreign leaders and the overthrow of democratically elected governments in Latin America. n24 Out of these proceedings emerged significant legislation restricting presidential power in covert operations by requiring court-granted warrants for international surveillance (called the Foreign Intelligence Surveillance Act). n25 The Ford White House largely viewed the Committee as resultant from the  [*5]  power shift during Watergate, suggesting emerging political energy (even

Executive Order: A2 IBC Turn

<<Rottinghaus continueds – No text removed>>

if temporary) in the legislative branch on foreign policy. n26 As is clear from these examples, this power-sharing relationship is not static. And, as we have seen in the past, this dynamic relationship bends and reforms as function of the political will expended by the political actors involved and as international events unfold. Even as this preface goes to press, the pendulum of power-sharing continues to sway back and forth on contemporary issues, primarily the "war on terror." In advance of the 2006 elections, the White House and Congress, after key congressional Republicans questioned the White House's blanket authority to detain prisoners, negotiated a compromise on rules for trials for "enemy combatants." Under new rules, detainees have some expanded rights to fair trials where the President is able to establish military tribunals without potential review from federal courts. n27 In addition, while these legislative determinations give the executive more power to classify military detainees, the Congress, even members of the President's party, have been periodically willing to challenge this executive authority. Senator Specter went so far as to initiate Judiciary Committee hearings to investigate President Bush's use of signing statements to interpret laws or statutes as he signs them into law, particularly on the President's ability to interpret Article 3 (regarding "cruel treatment and torture") of the Geneva Convention. 
Inter branch conflict is inevitable and cyclical 

Rottinghaus, Assistant Professor (Political Science) and Director of Bureau of Public Affairs Research, University of Idaho. 2006 [Brandon, “Putting the 2006 Bellwood Lecture in Context: Reflections on Executive-Legislative Power Sharing in Modern Foreign Policy Making,” 43 Idaho L. Rev. 1  lexis]

The events of September 11, 2001 ushered in a complex reorganization of the nation (and perhaps the world) but were an understandable part of a long and incessant struggle in the balance of power in American government between the legislative and executive branches. Indeed, dramatic national events that seek out a national leader tend to allow for a tuning of the thorny relationship between the two lawmaking branches of government. Interestingly, we have witnessed this pattern of inter-branch tension in similar past dramatic events: the Civil War, the Great Depression, and Pearl Harbor (and now 9/11). All have pushed the pressure points of political power. However, because of Constitutional design, political energy among these American political institutions cannot be destroyed-only displaced. In truth, one branch can only absorb so much of this energy before the other branches demand redistribution of these important shared powers. Concerns over these inter-branch tensions are not new and distinct patterns emerge governing how the relationship evolves over time; scholars for generations have labored to describe the complicated and tenuous relationship between the executive and legislative branches. Woodrow Wilson, the most famous scholar and practitioner of the science, suggested in Congressional Government that Congress was ill-equipped to legislate and the president must have a more significant and formal role. n1 Corwin's prescient description of the separated powers as an invitation to struggle, framed scholars' thinking about the Constitutional interaction between the presidency and Congress. n2 Neustadt's concept of the president and the legislature as "separated institutions sharing powers" intellectually echoed Corwin's  [*2]  finding. n3 He argued separated but shared powers sets the stage for "that great game" where both sides must lobby and bargain with each other "much like collective bargaining, in which each seeks to profit from the other's needs and fears." 
Executive Order: A2 Obama Kills Prez Power

Obama will rationalize his policies – wont end the Imperial Presidency

Healy 8 [Gene, vice president @ CATO Institute, “New President Wont Tame Presidential Power” Octover 14, http://www.cato.org/pub_display.php?pub_id=9713]

But there are good reasons to doubt that an Obama administration would meaningfully de-imperialize the presidency.  From Truman and Johnson's undeclared wars to the warrantless wiretapping carried out by FDR, JFK, LBJ and Nixon, the Imperial Presidency has long been a bipartisan phenomenon. In fact, our most recent Democratic president, Bill Clinton went even further than his predecessors in his exercise of extraconstitutional war powers. Prior presidents had unilaterally launched wars in the face of congressional silence. But Clinton's war over Kosovo in 1999 made him the first president to launch a war in the face of several congressional votes denying him the authority to wage it. Recently, Barack Obama has found his own convenient rationales for endorsing broad presidential powers in the area of surveillance. When he signed on to the surveillance bill Congress passed this summer, Sen. Obama broke an explicit campaign promise to filibuster any legislation that would grant immunity to FISA-flouting telecom companies. By voting for the bill, Obama helped legalize large swaths of a dragnet surveillance program he'd long claimed to oppose. Perhaps some were comforted by Obama's "firm pledge that as president, I will carefully monitor the program." But our constitutional structure envisions stronger checks than the supposed benevolence of our leaders. What motivated Obama's flip-flop? Was it a desire to look "tough" on national security-or was it that, as he seems ever closer to winning the office, broad presidential powers seem increasingly appealing? Either way, it's clear that the post-9/11 political environment will provide enormous incentives for the next president to embrace Bush-like theories of executive power. Can we really expect a Democratic president, publicly suspected of being "soft on terror," to spend much political capital making himself less powerful? Not likely, say analysts on both sides of the political spectrum. Law professors Jack Balkin and Sanford Levinson, both left-leaning civil libertarians, predict that "the next Democratic president will likely retain significant aspects of what the Bush administration has done"; in fact, "future presidents may find that they enjoy the discretion and lack of accountability created by Bush's unilateral gambits." Jack Goldsmith, head of the Bush administration's OLC from 2003-04, argues that "if anything, the next Democratic president - having digested a few threat matrices ... will be even more anxious than the current president to thwart the threat." There was always something difficult to swallow in the notion that a man running as the reincarnation of JFK could be relied upon to end the Imperial Presidency. Barack Obama has done more than any candidate in recent memory to raise expectations for the office, expectations that were extraordinarily high to begin with. Over the course of the 20th century, more and more Americans looked to the president to perform miracles, from "managing the economy," to warding off hurricanes and providing seamless protection from foreign threats. As responsibility flowed to the center, the presidency grew far more powerful than the framers of our Constitution had ever intended it to be. We shouldn't be surprised then, if, during an Obama administration the Audacity of Hope gives rise to the Arrogance of Power.

Executive Order: A2 Perm – Do Both

Double Bind Either you sever out of congressional action and that makes the plan a moving target, which is worse than cp abuse cause the plan is the focus of debate.  Also, would justify 2ac plan amendments which would jack all neg ground—voting issue. 

OR
The perm still includes congressional action which sparks opposition, triggering the link

Doesn’t solve presidential power – simultaneous legislative and executive action creates a mixed precedent, undermining presidential authority 

Bellia 2 [Patricia, Professor of Law @ Notre Dame, “Executive Power in Youngstown’s Shadows” Constitutional Commentary, , 19 Const. Commentary 87, Spring, Lexis]

Second, courts' failure to resolve the contours of the President's constitutional powers creates uncertainty about whether some forms of constitutionally based executive action have the same legal force as a federal statute. Returning to Dames & Moore, the fact that the Court rested the President's authority on grounds of congressional approval rather than implied constitutional authority avoided the difficult question of how the President could by his sole authority displace the application of the federal statutes that had provided the basis for Dames & Moore's original cause of action against the Iranian enterprises. 291 Similar questions arise with respect to the displacement of state law by operation of sole executive agreements. The result is confusion about whether sole executive agreements are the "supreme Law of the Land," 292 with the available precedents suggesting that they are 293 and the weight of recent commentary suggesting that they are not. 

-- Congressional silence key to presidential power

Bellia 2 [Patricia, Professor of Law @ Notre Dame, “Executive Power in Youngstown’s Shadows” Constitutional Commentary, , 19 Const. Commentary 87, Spring, Lexis]

To see the problems in giving dispositive weight to inferences from congressional action (or inaction), we need only examine the similarities between courts' approach to executive power questions and courts' approach to federal-state preemption questions. If a state law conflicts with a specific federal enactment, n287 or if Congress displaces the state law by occupying the field, n288 a court cannot give the state law effect. Similarly, if executive action conflicts with a specific congressional policy (reflected in a statute or, as Youngstown suggests, legislative history), or if Congress passes related measures not authorizing the presidential conduct, courts cannot give the executive action effect. n289 When Congress is silent, however, the state law will stand; when Congress is silent, the executive action will stand. This analysis makes much sense with respect to state governments with reserved powers, but it makes little sense with respect to an Executive Branch lacking such powers. The combination of congressional silence and judicial inaction has the practical effect of creating power.  Courts' reluctance to face questions about the scope of the President's constitutional powers - express and implied - creates three other problems. First, the implied presidential power given effect by virtue of congressional silence and judicial inaction can solidify into a broader claim. When the Executive exercises an "initiating" or "concurrent" power, it will tie that power to a textual provision or to a claim about the structure of the Constitution. Congress's silence as a practical matter tends to validate the executive rationale, and the Executive Branch may then claim a power not only to exercise the disputed authority in the face of congressional silence, but also to exercise the disputed authority in the face of congressional opposition. In other words, a power that the Executive Branch claims is "implied" in the Constitution may soon become an "implied" and "plenary" one. Questions about presidential power to terminate treaties provide a  [*151]  ready example. The Executive's claim that the President has the power to terminate a treaty - the power in controversy in Goldwater v. Carter, where Congress was silent - now takes a stronger form: that congressional efforts to curb the power are themselves unconstitutional. n290
***Executive Order: Presidential Power***
Executive Orders: Pres Powers--Uniqueness 
Executives orders early in his term will set the tone for the rest of Obama’s presidency.

Bettelheim 9 [Adriel, regulatory editor of CQ Weekly “Shape of the Office: Obama and Executive Power” CQ Politics Jan 10 http://www.cqpolitics.com/wmspage.cfm?docID=news-000003006882]

Obama is likely to follow many of the recommendations. And it is noteworthy that surprisingly few of the actions would require new laws to be written or, for that matter, any consultation with Congress. Obama could fulfill many of the wishes simply by issuing executive orders and directives, or by instructing executive branch agencies to draft new rules. The question, though, is not what he can legally do, but how he goes about it. His early actions will shed great light on Obama’s views of the power of the presidency at a time in which there is intense debate among presidential scholars and tension between the branches over the balance of powers. During the past eight years, President Bush has asserted presidential power in a singular fashion, drawing on the concept of a “unitary executive” who has unquestioned authority in times of war and is not beholden to international laws or treaties. This unusually broad interpretation of the Constitution provided the rationale for actions after the Sept. 11 terrorist attacks, including the establishment of military tribunals to try enemy combatants, the authorization of warrantless electronic surveillance of Americans and the assertion that the president may use any interrogation technique he deems necessary to protect national security.

Presidential power is still high from the Bush administration – Obama’s actions will determine the future of his authority

Savage 9 [Charlie, reporter for NYT, 2007 Pulitzer Prize Recipient for national reporting on Presidential Signing Statement, “New Justice Could Hold the Key to Presidential Power” NYT, May 24, http://www.nytimes.com/2009/05/25/us/politics/25power.html]

The scope of executive power has become the subject of a profound debate since the Sept. 11 attacks. Bush administration lawyers argued that the president’s war powers could override laws and treaties, a theory at the heart of policies on harsh interrogations, surveillance without warrants and the detainees at the prison at the naval base in Guantánamo Bay, Cuba. Some of former President George W. Bush’s greatest setbacks came when the Supreme Court rejected such arguments. And while Mr. Obama has not embraced the Bush administration’s most expansive theories, he appears to be on his own collision course with the court. His administration is appealing a ruling that some detainees in Afghanistan have habeas corpus rights. And he has announced other policies, including revised military commissions and a system of prolonged preventive detention without trial, that are likely to be challenged. Moreover, the broad powers Mr. Obama has employed in the economic crisis, like his virtual takeover of the American auto industry, could generate a new category of cases that would turn on how much deference the court gives to the executive branch.

Executive Orders: Presidential Powers--Links
Obama’s presidential power will only increase with executive orders

Zelizer 9 [Julian, professor of history and public affairs at Princeton University's Woodrow Wilson School “Commentary: Can Obama and Congress Share Power?” CNN Online, January 5, http://www.cnn.com/2009/POLITICS/01/05/zelizer.power/index.html]

Obama must be held responsible as well. While presidents don't like to give up power, maybe this president will be different. At a minimum, Obama should avoid the techniques used so often in recent years to circumvent legislative will. It is not enough to reverse Bush's executive orders -- the crucial question is whether Obama uses such orders as frequently himself. If the nation can create a better balance between the executive and legislative branches, the country will benefit. The New Deal proved when both branches work together, the nation can produce some of its finest and most effective programs.

Congress has delegated authority over nuclear weapons to the president – congressional action reverses presidential power

Cox 89 [Bartholmew, Legal Historian; A.B. 1959, Princeton University; M.A. 1962, Ph.D. 1967, George Washington University; J.D. 1976, George Washington University National Law Center “Raison dEtat and World Survival Who Constitutionally Makes Nuclear War” George Washington Law Review 57 Geo. Wash. L. Rev. 1614 Lexis]

Because "accomodation and compromise" have characterized the relationship between Congress and the President from the beginning, the technique for this cooperation has become delegation of discretionary authority to the President, to executive agencies and departments, and to the independent regulatory commissions. Delegation comes about in two ways: expressly by statute and tacitly by longtime practice that Congress knows about but does nothing to prevent. n37 To what extent may Congress delegate the deployment and use of nuclear weapons? The formal constitution does not say, of course, for dispersal and use of weapons were among the silences  [*1621]  that were left to gather content from experience. Alexander Hamilton observed in Federalist No. 69 that such powers would amount to "command . . . of the military and naval forces," and carefully noted that the power to declare war and to regulate the military was a legislative responsibility. n38 Congress has never entirely forsworn its authority over nuclear weapons, even though it has delegated power to the President beginning in 1946: The President from time to time may direct the Commission (1) to deliver such quantities of special nuclear material or atomic weapons to the Department of Defense for such use as he deems necessary in the interests of national defense; or (2) to authorize any atomic weapon or utilization facility for military purposes. n39

Unilateral executive action expands presidential power

Kenneth Mayer, 2001: [Kenneth Mayer, professor of political science at the University of Wisconsin, “With the Stroke of a Pen.” 2001, pg. 56. ]

Much of the time, analyses of the president’s constitutional power rely on historical evidence of how individual presidents viewed that power and how they put it into practice. Practice matters because of the importance of precedent to the expansion of presidential power, because the parameters of presidential authority have often been shaped by case-by-case judicial review, and because presidents have used their authority (often through executive orders_) in order to shape institutional patterns and processes that in turn enhance their ability to exercise administrative control. Each time a president relies on executive prerogative to take some type of action, it makes it easier for a future president to take the same (or similar) action. “The boundaries between the three branches of government are…strongly affected of custom or acquiescence. When one branch engages in a certain practice and the other branches acquiesce, the practice gains legitimacy and can fix the meaning of the Constitution.

Executive Orders: Presidential Powers--Links
Use of executive orders greatly expand presidential power 

Taylor ‘04 (Stuart, Columnist, National Journal, NPR, 5-1, Lexis) 


I think there's another countervailing trend that gets a lot less attention but which is pretty important, which is rather quietly presidents, including I think both President Clinton and President Bush, expand presidential power dramatically through their use of executive orders. President Clinton, for example, used his executive order power to bring huge quantities of Western lands under restrictions, federal protection. President Bush used his executive order powers to undo some of that. 

Each action is critical to presidential power  

Neustadt 91 [Richard, professor of Public Administration @ Cornell and Columbia University, Presidential Power and the Modern Presidents, pg 102]

If not as the determinant “right now” then as the means of opening alternatives and posting caution signs “next time,” a President’s perception of his power stakes (and sources) in each act of choice conditions every chance to make his saying and his doing serve his influence. What choices are to power, these perceptions are to choice: the means in his own hands. To ask how he can guard his power stakes in acts of choice is thus to ask how clearly he perceives. To ask how he can help himself to power is to ask how he can sharpen his perceptions. The question now becomes what helps him see. The Humphrey story would suggest that nobody and nothing helps a President to see save as he helps himself; that neither issues now advisers as they reach him are a substitute for sensitivity to power on his part. It follows that in answering this question one must look to his resources for self-help. To ask what helps him see is really to inquire what he can do for himself. That follows from this case, but does it always follow? My own response is yes. An incident like Eisenhower’s “go ahead” to Humphrey is distinctly not unique in this regard. What it suggests applies to every case of which I am aware. The indication of them all is that no man who sits where Eisenhower sat can count on reading his own risks upon the face of issues brought before him; none is safe in counting on subordinates to remedy the lack. Outcomes may be happier by far than in this case; the likelihoods are not.

Executive orders control policy and set agendas – key to presidential power

Mayer 1 [Kenneth, Professor in the Department of Poli Sci @ University of Wisconsin-Madison, Executive Orders and Presidential Power, pg. 28-29]

This theoretical perspective offered by the new institutional economics literature provides a way of making sense of the wide range of executive orders issued over the years, and is the centerpiece of my approach. The common theme I find in significant executive orders is control; executive orders are an instrument of executive power that presidents have used to control policy, establish and maintain institutions, shape agendas, manage constituent relationships, and keep control of their political fate generally. Within the boundaries set by statute of the Constitution, presidents have consistently used their executive power – often manifested in executive orders – to shape the institutional and political context in which they sit. There are, to be sure, limits on what presidents can do relying solely on executive orders and executive power, and presidents who push too far will find that Congress and the courts will push back. Yet the president retains significant legal, institutional, and political advantages that make executive authority a more powerful tool than scholars have thus far recognized. This emphasis on control allows for a longer-term view than that generally taken by informal approaches to presidential leadership. I conclude that presidents have used executive orders to alter the institutional and political context in which they operate. The effects of any one effort in this regard may not be immediately apparent, and in many cases presidents succeed only after following up on what their predecessors have done. In this respect I view presidential leadership as both strategic and dynamic, a perspective that brings into sharper relief the utility of executive power to the presidency. I also differ with Neustadt on this score, as he looks at how presidents can be tactically effective within a particular structure context over which they have no control.

Executive Orders: Pres Powers solves--war
Prez power solves India Pakistan, North Korea, Middle East nuclear wars

South China Morning Post 00 [“Position of Weakness” 12-11-00, p. L/N]

A weak president with an unclear mandate is bad news for the rest of the world. For better or worse, the person who rules the United States influences events far beyond the shores of his own country. Both the global economy and international politics will feel the effect of political instability in the US. The first impact will be on American financial markets, which will have a ripple effect on markets and growth across the world. A weakened US presidency will also be felt in global hotspots across the world. The Middle East, the conflict between India and Pakistan, peace on the Korean peninsula, and even the way relations between China and Taiwan play out, will be influenced by the authority the next US president brings to his job. There are those who would welcome a weakening of US global influence. Many Palestinians, for example, feel they would benefit from a less interventionist American policy in the Middle East. Even within the Western alliance, there are those who would probably see opportunities in a weakened US presidency. France, for example, might feel that a less assertive US might force the European Union to be more outward looking. But the dangers of having a weak, insecure US presidency outweigh any benefits that it might bring. US global economic and military power cannot be wished away. A president with a shaky mandate will still command great power and influence, only he will be constrained by his domestic weakness and less certain about how to use his authority. This brings with it the risks of miscalculation and the use of US power in a way that heightens conflict. There are very few conflicts in the world today which can be solved without US influence. The rest of the world needs the United States to use its power deftly and decisively.

Executive Orders: Pres Powers solves--Poverty

Only a strong president is capable of rallying resources necessary to solve poverty

Deans 2K [Bob, “Will Global Tech Trends Make Presidents Less Important” Cox News Service Jan 23, Lexis]

As President Clinton prepares to deliver the State of the Union address Thursday, officially slipping into the twilight of his time in office, many believe the presidency itself might be on the wane. The White House, some say, perhaps even government itself, is losing its steam as an engine of influence, hopelessly outpaced by the thundering convergence of technology, borderless information flows and the rise of the global marketplace. Yet the U.S. presidency, long regarded as the most powerful institution in the world, arguably has assumed more authority and reach than at any time in its history. While no one can doubt the growing impact of the Internet, Silicon Valley and Wall Street on the daily lives of all Americans, only the president can rally truly global resources around American ideals to further the quest for equality and to combat the timeless ills of poverty and war. It is that unique ability to build and harness a worldwide consensus that is widening the circle of presidential power. ''The presidency will remain as important as it is or will become more important,'' predicted presidential scholar Michael Nelson, professor of political science at Rhodes College in Memphis, Tenn. The voice of all Americans The taproot of presidential power is the Constitution, which designates the chief executive, the only official elected in a national vote, as the sole representative of all the American people. That conferred authority reflects the state of the nation, and it would be hard to argue that any country in history has possessed the military, economic and political preeminence that this country now holds. And yet, the nation's greatest strength as a global power lies in its ability to build an international consensus around values and interests important to most Americans. On Clinton's watch, that ability has been almost constantly on display as he has patched together multinational responses to war in the Balkans, despotism in Haiti, economic crises in Mexico, Russia, Indonesia and South Korea, and natural disasters in Turkey and Venezuela. The institutions for putting together coalition-type action --- the United Nations, the North Atlantic Treaty Organization, the International Monetary Fund, the World Bank and the World Trade Organization among them --- are hardly tools of American policy. But the United States commands a dominant, in some cases decisive, position in each of those institutions. And it is the president, far more than Congress, who determines how the United States wants those institutions to be structured and to perform. ''Congress is a clunky institution of 535 people that can't negotiate as a unit with global corporations or entities,'' said Alan Ehrenhalt, editor of Governing magazine. ''It's the president who is capable of making deals with global institutions.'' It is the president, indeed, who appoints envoys to those institutions, negotiates the treaties that bind them and delivers the public and private counsel that helps guide them, leaving the indelible imprint of American priorities on every major initiative they undertake. ''That means, for example, that we can advance our interests in resolving ethnic conflicts, in helping address the problems of AIDS in Africa, of contributing to the world's economic development, of promoting human rights, '' said Emory University's Robert Pastor, editor of a new book, ''A Century's Journey,'' that elaborates on the theme.

Executive Orders: Pres Powers solves–Heg

Weak presidents are more dangerous than strong – they risk diversionary warfare, overreaction, and an ineffective incoherent foreign policy 

Koh 95 [Harold Hongju, Professor of International Law and Director, Orville H. Schell, Jr. Center for International Human Rights, Yale Law School [50 U. Miami L. Rev. 1]
Both precedents have obvious parallels today, not to mention a third possibility: that temptation might draw the executive branch into a "splendid little war" - like Grenada or Panama - with an eye toward a possible presidential bounce in the polls. That possibility raises Maxim Two: that weak presidents are more dangerous than strong ones. Jimmy Carter, for example, in the last two years of his presidency, engaged in perhaps the most dramatic nonwartime exercise of emergency foreign power ever seen, not because he was strong but because he was so politically weak. 43 In foreign policy, weak presidents all too often have something to prove. 44 In a gridlock situation, the president's difficulty exhibiting strength in domestic affairs - where Congress exercises greater oversight and must initiate funding proposals - makes it far easier for him to show leadership in foreign affairs. At the same time, weak presidents may underreact to looming crises that demand strong action, for fear that they cannot muster the legislative support necessary to generate the appropriate response. But when these weak presidents do finally respond, they tend to overreact: either to compensate for their earlier underreaction, or because by that time, the untended problem has escalated into a full-blown crisis, Bosnia and Haiti being the two prime Clinton Administration examples. 45 When private parties bring suits to challenge these presidential policies, courts tend to defer to weak presidents, because they view them not as willful, so much as stuck in a jam, [*12]  lacking other political options. Finally, weak presidents are more prone to give away the store, namely, to undercut their own foreign policy program in order to preserve their domestic agenda. This raises the question of whether this Democratic president may be forced to sign restrictive congressional legislation - or whether Congress might pass such legislation over presidential veto, as Congress did with the War Powers Resolution in 1974 - which may later come back to haunt future presidents. Nor, in this media age, is any president's strength truly secure. These days every president, whatever his current popularity rating, is potentially weak. We sometimes forget that just after the Gulf War, George Bush's popularity rating stood at 91%, only ten months before he lost reelection, and five years before he recanted about his actions during the war itself. 
Executive Orders: Pres Powers solves--Econ

Strong executive powers are critical to restrain federal spending 

Calabresi ‘95 (Steven G., Associate Prof, Northwestern U School Law, Arkansas LR, Lexis) 

Now imagine a whole Congress of such officeholders, all of whose careers depend in significant part on their abil [*35] ity to get back more for their small electoral constituency than their constituents pay in. The net result is a collective action problem in which every member of Congress's career depends on an ability to be ever more creative in funnelling federal resources back to their constituencies while imposing the cost in federal taxes, borrowing, or regulation on someone else's constituency or on the nation as a whole. The collective action problem exists because most of the constituencies might be better off with less largesse and lower levels of taxation, borrowing, and regulation. But no member of Congress will dare vote for this absent an effective mechanism of collective enforcement for fear that other members of Congress will cheat and will continue to steer national pork to their local interests. The only official with any incentive under our present electoral structure to stop this game is the President who is (along with the Vice President) our only nationally elected official. 33 Representing as he does a national electoral college majority, the President at least has an incentive to steer national resources toward the 51% of the nation that last supported him (and that might support him again), thereby mitigating the bad distributional incentives faced by members of Congress. In fact, most modern presidents probably see their potential electoral base as comprehending up to 60% of all voters 34 and perhaps as many as 90% of all state electoral college votes. 35 Moreover, elections over the last thirty years suggest that virtually every state in the nation is in fact in play in these contests. Thus, the President is our only constitutional backstop against the redistributive collective action problem described above.  [*36]  Now how does this fact bear on the quite different fact that because of a change in circumstances since 1937 the federal government has grown exponentially in wealth and power? Well, in brief, the huge increase in the amount of federal largesse has greatly exacerbated the collective action problem created by the congressional electoral system. It has transformed members of Congress into constituent service agents whose raison d'etre is to recover for their constituencies as much federal largesse as possible, even if the end result is only to set off a race with other members of Congress that ultimately intensifies the growth in the size of the federal pie thereby requiring ever higher levels of constituent service. The only practicable way out of this situation is to strengthen presidential power and unitariness. 36 The essential ingredient to combating the congressional collective action problem is the President's national voice, because he, and he alone, speaks for the entire American people. 

Failure to hold the line on spending ensures deficits destroy the U.S. economy 

Ornstein ‘04 (Norman, Resident Scholar / AEI, Roll Call, 7-7, Lexis) 

Today’s budget deficit is 4.2 percent of our GDP. That’s a large but not alarming number -a figure that, by itself, could be sustainable indefinitely without deeply damaging the economy. But any realistic projection of the revenue base that we can use to cover these future obligations shows a dismal future - one in which the deficit balloons to almost 16 percent of GDP by 2030, and nearly 29 percent of GDP by 2040. That is not merely unsustainable. It’s downright catastrophic - the equivalent of a suitcase nuclear bomb set off in the middle of our economy. All of this is occurring while we blithely go about cutting the tax base and adding funding for a host of other problems, including homeland security, defense, the environment, education and highways - just to name a few that get overwhelming support from Congress and the American people. Our debate about “fiscal discipline” focuses overwhelmingly on the tiny share of the budget that is in discretionary domestic spending. Cut it all out and we still have staggering obligations and huge future deficits. 
Executive Orders: Pres Powers solves--Terrorism

Sole presidential control of foreign policy is essential to combating terrorism

Lansford and Pauly 3 [Tom, assistant professor of political science, University of Southern Mississippi, Gulf Coast + Robert J. adjunct professor of history and political Science at Norwich University, Northfield, Vermont, and Midlands Technical College “National Security Policy and the Strong Executive” Special Conference Report of American Diplomacy online May 20,  http://www.unc.edu/depts/diplomat/archives_roll/2003_04-06/lansfordpauly_exec/lansfordpauly_exec.html]

Furthermore, American foreign policy is rooted in the notion of the “sole organ theory” which holds that the president is the “sole” source of foreign and security policy.15 This theory has served as the underpinning for the dramatic twentieth-century expansion of executive power. For instance, the Supreme Court decision United States v. Curtiss-Wright Corporation (1936) gave executive agreements the weight of law (and thereby bypassed the senatorial approval required of treaties), while Goldwater v. Carter (1979) confirmed the ability of the president to withdraw from international treaties without congressional consent.16 The result of this concentration of power has been the repeated presidential use of the U.S. military throughout the nation’s history without a formal congressional declaration of war and an increased preference by both the executive and the legislature for such actions.17 One feature of this trend was consistency in U.S. foreign policy, especially during the Cold War era. Even during periods when the United States experienced divided government, with the White House controlled by one political party and all or half of the Congress controlled by the party in opposition, the executive was able to develop and implement foreign and security policy with only limited constraints.18 Given the nature of the terrorist groups that attacked the United States on 11 September 2001, such policy habits proved useful since a formal declaration of war was seen as problematic in terms of the specific identification of the foe and the ability of the Bush administration to expand combat operations beyond Afghanistan to countries such as Iraq.

Executive Order: Agent CP’s Good 

The Offense…

1. Key to negative ground, half of all CP’s run are agent CP’s

2. Tests the affirmative plan- 90% of policy is implementation, we prove their policy is 90% bad

Elmore, Prof. Public Affairs at University of Washington, PolySci Quarterly 79-80, p. 605, 1980
The emergence of implementation as a subject for policy analysis coincides closely with the discovery by policy analysts that decisions are not self-executing. Analysis of policy choices matter very little if the mechanism for implementing those choices is poorly understood in answering the question, "What percentage of the work of achieving a desired governmental action is done when the preferred analytic alternative has been identified?" Allison estimated that in the normal case, it was about 10 percent, leaving the remaining 90 percent in the realm of implementation.

3. Gives the affirmative ground- They can run any DA’s they have to our agent

4. Makes the aff defend their plan, why would they specify ____________ if we can’t have a debate on it.

The Defense…

1. Its predictable, they’re constantly run and we didn’t pick some obscure actor

2. Lit checks abuse- There aren’t many agencies that someone will advocate should do the plan

3. Debate has changed. As topics got bigger, affs defended plans instead of the whole resolution, reciprocally, It’s now only the negatives job to disprove the plan.

4. Not a voter- Its an argument to reject the CP

Executive Order: Aspec Shell
A. Interpretation—aff must specificy their agent 

B. Violation—They don’t 

C. Reasons to prefer 

1. Solvency—vote negative on presumption  

Richard Elmore 1980

The emergence of implementation as a subject for policy analysis coincides closely with the discovery by policy analysts that decisions are not self-executing. Analysis of policy choices matters very little if the mechanism for implementing those choices is poorly understood. In answering the question, "What percentage of the work of achieving a desired governmental action is done when the preferred analytic alternative has been identified?" Allison estimated that, in the normal case, it was about 10 percent, leaving the remaining 90 percent in the realm of implementation.  Hence, in Nelson's terms, "the core of analysis of alternatives becomes the prediction of how alternative organizational structures will behave over . .. time."6 But the task of prediction is vastly complicated by the absence of a coherent body of organizational theory, making it necessary to posit several alternative models of organization.7

2. 2.  Counterplan Ground—specifying your agent is critical to negative counterplan ground.  This is especially true when dealing with police presence—or military contractors.  
3. 3. Crushes solvency debates—never debate what the best actor to do the plan is.  These debates are critical to education about the federal government and how it works.  
4. 4. Moving target—lack of severance proves the plan is conditional—they can sever out of all offense—leaves us with statism which destroys education. 
D. D. Voting issue for all the reasons above—also, 2ac is too late 
***Affirmative Answers***
Executive Order: 2ac Frontline 
1. Perm – do both

2. Rollback - 

- The Courts

Cooper 2 [Phillip, Professor of Public Administration @ Portland State University, By Order of the President: The Use and Abuse of Executive Direct Action” pg..77] 
Despite the apparent deference by the judiciary to the president's orders, this chapter has plainly demonstrated any number of instances in which the White House has lost in court. Executive orders, both legal and illegal, can expose officials to liability. It is an old argument, developed long before the battle over the so-called Nuremberg defense, that illegal orders do not insulate a public official from liability for his or her actions. The classic example harks back to Little v. Barreme 13 1 during the Washington administration. Even legal orders can expose the government to liability. Though the federal courts have often upheld dramatic actions taken by the president during difficult periods, they have not been hesitant to support claims against the government later. The many cases that were brought involving the U.S. Shipping Board Emergency Fleet Corporation after World War I provide examples of just how long such postorder legal cleanup can take and how much it can Cost. 112 Later, in a 1951 case, the Supreme Court subjected government to claims by business for the damages done to their interests during the government's operation of the coal mines during World War II after FDR seized the mines in 1943.133 Thus, the legal issues that may arise are concerned with both the validity of orders and with addressing the consequences of admittedly legitimate decrees. 

- Future Presidents

Cooper 97 [Phillip, Professor of Poli Sci @ University of Vermont, Administration and Society, Lexis]

Even if they serve temporary goals, executive orders can produce a significant amount of complexity and conflict and not yield a long-term benefit because the next president may dispose of predecessors’ orders at a whim.  It may be easier than moving a statute through Congress and faster than waiting for agencies to use their rule-making processes to accomplish policy ends, but executive orders may ultimately be a much weaker foundation on which to build a policy than the alternatives.

3. Perm – Do the CP – plan text just says the USFG that could just be the Executive

4. IBC Turn – 

-- Presidential funding approval without Congressional agreement causes

    inter-branch conflict 

Rosen 98 [Colonel Richard, Judge Advocate General's Corps, United States Army, “Funding "Non-Traditional" Military Operations: The Alluring Myth Of A Presidential Power Of The Purse” Military Law Review 155 Mil. L. Rev. 1, Lexis]

Finally, if a situation is sufficiently grave and an operation is essential to national security, the President has the raw, physical power--but not the legal authority--to spend public funds without congressional approval, after which he or she can either seek congressional approbation or attempt to weather the resulting political storm. To the President's immediate advantage is the fact that the only sure means of directly stopping such unconstitutional conduct is impeachment. 703 Congress could, however,  [*149]  certainly make a President's life miserable through other means, such as denying requested legislation or appropriations, delaying confirmation of presidential appointments, and conducting public investigations into the President's actions. 

Executive Order: 2ac Frontline 
-- IBC destroys leadership 

Winik ‘91 [Jay, Senior Research Fellow, Nat’l Defense U, Washington Quarterly, Autumn, Lexis]

Thus, it is demonstrably clear that, in the absence of bipartisanship, dealing with the new international system will be difficult at best and at times next to impossible. Friends and foes alike, watching U.S. indecision at home, will not see the United States as a credible negotiating partner, ally, or deterrent against wanton aggression. This is a recipe for increased chaos, anarchy, and strife on the world scene. The appeal, then, to recreate anew as the hallmark of U.S. efforts abroad the predictability and resolve that can only come from bipartisanship at home is as critical as during the perilous days following World War II. Bipartisanship in Context The ease of constructing bipartisanship, however, should not be overstated. Its halcyon years are often idealized. People forget that the golden years from Pearl Harbor to the Tet offensive were the exception rather than the rule. Consensus was not a prevailing characteristic in the first 170 years of the Republic. Critics have noted with justification that it was the clear lack of purpose regarding vigorous U.S. involvement in world affairs that led to the U.S. rejection of membership in the League of Nations. In no small measure, this rejection led to the 20-year crisis that resulted in the rise of Hitler. Proponents of bipartisanship point out its crowning achievements. Unprecedented unity between the two political parties made it possible for President Harry S. Truman and a Republican senator, Arthur H. Vandenberg (R-Mich.), to join forces and create such monumental achievements as the Marshall Plan, the Truman Doctrine, the North Atlantic Alliance, and the United Nations Charter. Despite strains between the two parties over the Korean War and China, to name but two issues, that unity held firm and enabled United States to act with continuity and consistency. Allies saw that the United States was strong and reliable, and the unmistakable message to adversaries was that the United States would abide by its commitments. Some argue that it was the foreign policy consensus prevalent during the Cold War that made possible the tragic U.S. involvement in the Vietnam War. But this argument in no way invalidates the benefits of bipartisanship and, in the case of Vietnam, represents an oversimplification of the facts. The failure of U.S. involvement in Southeast Asia had as much to do with the unique circumstances of the war itself, which were exacerbated by the then current theories of limited war fighting. These factors, in conjunction with the profound domestic turmoil on both domestic and foreign policy that was tearing at the U.S. political fabric, made a complicated and protracted war abroad virtually impossible to prosecute. More generally, the fact remains that the perception of strength resting on bipartisan unity has been crucial to the United States in times of crisis. This principle was most vividly displayed by the bipartisan support for President John F. Kennedy during the Cuban missile crisis. Had the Soviets felt the United States was divided, the situation might have ended in tragic defeat or quite possibly in a devastating war. Although history will be the final judge, it could be argued that in the recent Gulf crisis it was precisely the vast chasm that separated the Republicans from the Democrats over whether to use force or to employ sanctions in order to reverse Saddam Hussein's aggression that led him to calculate that the United States would never actually employ significant military power. This encouraged him to ignore the resolutions passed by the United Nations (UN) and wait for the United States to seek a watered-down diplomatic compromise. Certainly Hussein's statements that the American people would have to "face rows of coffins' if there were a war, echoing statements emanating from lengthy Senate hearings and floor debate, were designed to play into the antiwar sentiment that wanted to "give sanctions a chance." Tragically, the perception of division and weakness at home made the necessity for a military solution almost inevitable. Executive-Legislative Relations: The Search for Balance The foundation of sustainable bipartisanship is effective executive-legislative relations. After the Vietnam War, however, the cold war foreign policy consensus, supported by harmonious executive-legislative relations and by both parties in Congress in a manner that minimized conflict over foreign affairs, was rudely shattered. Although it was not completely undone, as is often claimed by the pundits, and central elements of the postwar consensus enjoyed a fair deree of support, it was severely frayed. As a result, a slide began down a slippery slope leading to the balkanization of the U.S. approach to national security, and today this threatens to inject chaos into the foreign policy process. Congress lies at the heart of the issue. 

-- Global nuclear war 

Khalilzad ‘95 (Zalmay, RAND Corporation, Losing The Moment? Washington Quarterly, Vol 18, No 2, p. 84) 

Global Leadership Under the third option, the United States would seek to retain global leadership and to preclude the rise of a global rival or a return to multipolarity for the indefinite future. On balance, this is the best long-term guiding principle and vision. Such a vision is desirable not as an end in itself, but because a world in which the United States exercises leadership would have tremendous advantages. First, the global environment would be more open and more receptive to American values -- democracy, free markets, and the rule of law. Second, such a world would have a better chance of dealing cooperatively with the world's major problems, such as nuclear proliferation, threats of regional hegemony by renegade states, and low-level conflicts. Finally, U.S. leadership would help preclude the rise of another hostile global rival, enabling the United States and the world to avoid another global cold or hot war and all the attendant dangers, including a global nuclear exchange. U.S. leadership would therefore be more conducive to global stability than a bipolar or a multipolar balance of power system. 

Executive Order: 2ac Frontline 
5. Agent CPs Voting Issue – 

A. Topic education – debate devolves to politics and SOP instead of focusing on the heart of the topic

B. Aff ground – impossible to garner offense to net benefits that rely on minute distinctions in process

C. No offense - agent DAs, Federal Government ground, and years of agent debates check any ground or education loss

6. Congressional involvement in nuclear weapons policy isn’t a restriction of presidential powers

Cox 89 [Bartholmew, Legal Historian; A.B. 1959, Princeton University; M.A. 1962, Ph.D. 1967, George Washington University; J.D. 1976, George Washington University National Law Center “Raison dEtat and World Survival Who Constitutionally Makes Nuclear War” George Washington Law Review 57 Geo. Wash. L. Rev. 1614 Lexis]

Presidents resist such analyses. Theories of inherent executive power have abounded in recent years to validate unilateral presidential actions. These actions may have validity in times of actual combat, as indicated by the Prize Cases n30 sustaining President Lincoln's  [*1620]  actions at the beginning of the Civil War, but in times of peace and even in times of a war (in Korea) that Congress did not declare, the Supreme Court has ruled otherwise. n31 The day after President Bush's inauguration, he said he wanted to talk with members of both houses of Congress about "how to re-establish in the presidency the firm hand that I think the Constitution gave the president." n32 Although some commentators lament that there is continuing if not escalating erosion of presidential power in certain arenas, which a President should fight "even at the risk of political damage," n33 others, such as Louis Henkin, have concluded that in war and peace a President is "bound to follow congressional directives not only as to whether to continue . . . but whether to extend [a war] to other countries," or "today, perhaps, even whether to fight a 'conventional' or a nuclear war." n34 Surely Henkin is correct. Whether to use nuclear weapons is so much greater than a simple tactical decision that congressional involvement in this arena cannot defensibly be called a "constraint" of or "encroachment" upon presidential authority. Congress, as Chief Justice Marshall said in 1819, can "declare and conduct a war." n35

Executive Order: IBC Ext – Turns Prez Power
Inter-branch conflict weakens Presidential power 

Weida ‘04 [Jason Collins, JD Candidate @ University of Connecticut School of Law, “A Republic of Emergencies: Martial Law in American Jurisprudence” Connecticut Law Review, 36 Conn. L. Rev. 1397, Lexis]
The opinion that has had greatest influence, however, is not Black's majority opinion, but Justice Jackson's concurrence. 302 Jackson set forth the framework by which courts would examine the use of emergency powers in the years to come. 303 At the heart of Jackson's theory of separation of powers was relativity--that presidential powers fluctuate depending upon their juxtaposition with those of Congress. 304 Jackson deduced three categories which determined the degree of the President's authority under the Constitution to implement emergency measures. 305 The first involved an executive action pursuant to an express or implied authorization from Congress. 306 Under these circumstances, presidential power was at its height, "for it includes all that he possesses in his own right plus all that Congress can delegate." 307 The Court would bestow congressional-executive cooperation with "the strongest of presumptions and the widest [*1431] latitude of judicial interpretation." 308 The second situation entailed an action in which the President and Congress had concurrent authority, yet Congress was silent on the matter. 309 Here, the President could bring only the executive's independent powers to bear, on which the emergency measure would stand or fall. 310 The third category addressed those presidential actions which were in direct contravention with the express or implied will of Congress. 311 Such acts represented the lowest constitutional authority of the President, subject to scrutiny by the courts. 312 Jackson placed Truman's seizure in the third category because Congress had considered, and rejected, an amendment in the Taft-Hartley Act that would have provided for exactly that which Executive Order No. 10340 sought to accomplish. 313 Thus, Jackson concurred 

Executive Order: IBC Ext – Turns Solvency

Interbranch battles hold up agency action – major delays on implementation

.Cooper 2 [Phillip, Professor of Public Administration @ Portland State University, By Order of the President: The Use and Abuse of Executive Direct Action” 232-233]
A president who is focused on the short-term, internal view of a possible decision may elect a power management approach. The emphasis is on efficient, effective, prompt, and controlled action within the executive branch. This is an increasingly common approach employed by new administrations; certainly it has been by Reagan and his successors. Whether spoken or unspoken, the tendency to adopt a power management perspective as the base for the use of presidential direct action tools may grow from an assumption that alternative approaches will simply not work or not work rapidly enough because of recalcitrant administrative agencies or opposition by other institutional players inside or outside the Beltway. The executive orders on rulemaking issued by presidents Carter, Reagan, Bush, and Clinton and the Bush memoranda on the rulemaking moratorium are clear examples of this approach. The tendency to use this approach may also stem from the idea that the situation confronting the White House is a real or a perceived emergency in which the executive branch must be mobilized for action. Another tendency is to use this type of approach in national security matters where the White House holds the view that time is of the essence and a particular window of opportunity exists that must be seized. This kind of action is common in the use of national security directives. Control of sensitive materials, personnel practices, or communications is often the focus of this kind of activity. Another feature of the power management approach is the attempt to use the policies of the executive branch to make a wider political point. Certainly the Reagan administration's Drug Free Workplace order is an example, as are many of the Clinton-era orders and memoranda associated with the reinventing government initiative. Still, the power management approach presents many of the dangers and challenges of the various types of instruments. The costs can be high, and the damage both within government and to people outside it can be significant. The rulemaking orders have tied administrative agencies up in knots for years and have trapped them in a cross fire between the Congress that adopted statutes requiring regulations to be issued and presidents who tried to measure their success by the number of rulemaking processes they could block. Reagan's NSD 84 and other related directives seeking to impose dramatically intensified controls on access to information and control over communication during and after government employment incited a mini rebellion even among a number of cabinet level officials and conveyed a sense of the tenor of leadership being exercised in the executive branch that drew fire from many sources. The Clinton ethics order was meant to make a very public and political point, but it was one of the factors contributing to the administration's inability to staff many of its key positions for months. 

Executive Order: IBC Ext – Hegemony

Executive-legislative tensions destroy leadership 

Ikenberry ‘01 (G John, Prof – Georgetown U., The National Interest, Spring, Lexis) 

When other major states consider whether to work with the United States or resist it, the fact that it is an open, stable democracy matters. The outside world can see American policymaking at work and can even find opportunities to enter the process and help shape how the overall order operates. Paris, London, Berlin, Moscow, Tokyo and even Beijing-in each of these capitals officials can readily find reasons to conclude that an engagement policy toward the United States will be more effective than balancing against U.S. power. America in large part stumbled into this open, institutionalized order in the 1940s, as it sought to rebuild the postwar world and to counter Soviet communism. In the late 1940s, in a pre-echo of today's situation, the United States was the world's dominant state--constituting 45 percent of world GNP, leading in military power, technology, finance and industry, and brimming with natural resources. But America nonetheless found itself building world order around stable and binding partnerships. Its calling card was its offer of Cold War security protection. But the intensity of political and economic cooperation between the United States and its partners went well beyond what was necessary to counter the Soviet threat. As the historian Geir Lundestad has observed, the expanding American political order in the half century after World War II was in important respects an "empire by invitation."(n5) The remarkable global reach of American postwar hegemony has been at least in part driven by the efforts of European and Asian governments to harness U.S. power, render that power more predictable, and use it to overcome their own regional insecurities. The result has been a vast system of America-centered economic and security partnerships. Even though the United States looks like a wayward power to many around the world today, it nonetheless has an unusual ability to co-opt and reassure. Three elements matter most in making U.S. power more stable, engaged and restrained. First, America's mature political institutions organized around the rule of law have made it a relatively predictable and cooperative hegemon. The pluralistic and regularized way in which U.S. foreign and security policy is made reduces surprises and allows other states to build long-term, mutually beneficial relations. The governmental separation of powers creates a shared decision-making system that opens up the process and reduces the ability of any one leader to make abrupt or aggressive moves toward other states. An active press and competitive party system also provide a service to outside states by generating information about U.S. policy and determining its seriousness of purpose. The messiness of a democracy can, indeed, frustrate American diplomats and confuse foreign observers. But over the long term, democratic institutions produce more consistent and credible policies--policies that do not reflect the capricious and idiosyncratic whims of an autocrat. 

Executive action without Congressional support undermines foreign relationships and weakens the effectiveness of U.S. foreign policy 

Paul ‘2K (Joel Richard, Prof U Cal Hastings College of Law, Chicago Journal of Int’l Law, Fall, Lexis) 
To restore balance to the Constitution, the courts should exercise jurisdiction over any claim arising from the president's failure to invoke the WPR. By forcing the president to provide the required notice to Congress, the courts would compel Congress to decide within sixty days whether to authorize the use of force. Whether Congress approves or disapproves of the president's action, Congress should be obliged to say so. The present situation allows Congress to take the course of least resistance by doing nothing. At present, if the military exercise succeeds, Congress can congratulate the president; it if fails, Congress can avoid the blame. But democracy suffers when Congress does not make a decision, because the voters cannot hold their representatives accountable for the use of military force. Moreover, when Congress avoids taking responsibility for foreign commitments, US foreign policy suffers. While Congress waits to see which way popular opinion is swinging, the United States appears weak and irresolute. US allies cannot depend upon its foreign commitments if the executive is acting without the public support of Congress. Thus, courts would strengthen our democracy and our foreign policy by imposing upon Congress the duty to decide on the record whether to support the president's use of military forces. Enforcing the WPR is one illustration of how US courts could correct the executive's encroachment on congressional foreign relations power.

Executive Order: IBC Ext – Hegemony

Strong separation of powers are essential for US global leadership

G. John Ikenberry, Professor @ Georgetown University, Spring 2001 (The National Interest)

First, America's mature political institutions organized around the rule of law have made it a relatively predictable and cooperative hegemon. The pluralistic and regularized way in which U.S. foreign and security policy is made reduces surprises and allows other states to build long-term, mutually beneficial relations. The governmental separation of powers creates a shared decision-making system that opens up the process and reduces the ability of any one leader to make abrupt or aggressive moves toward other states. An active press and competitive party system also provide a service to outside states by generating information about U.S. policy and determining its seriousness of purpose. The messiness of a democracy can, indeed, frustrate American diplomats and confuse foreign observers. But over the long term, democratic institutions produce more consistent and credible policies--policies that do not reflect the capricious and idiosyncratic whims of an autocrat.  Think of the United States as a giant corporation that seeks foreign investors. It is more likely to attract investors if it can demonstrate that it operates according to accepted accounting and fiduciary principles. The rule of law and the institutions of policymaking in a democracy are the political equivalent of corporate transparency and accountability. Sharp shifts in policy must ultimately be vetted within the policy process and pass muster by an array of investigatory and decision-making bodies. Because it is a constitutional, rule-based democracy, outside states are more willing to work with the United States-or, to return to the corporate metaphor, to invest in ongoing partnerships.
Executive Order: Prez Power High

Presidential power high even without XOs – economic crisis

Walsh 9 [Kenneth, Chief White House Correspondent, “Obama, Like Bush, Uses Crisis to Expand Presidential Power” US News and World Report, March 16, http://www.usnews.com/articles/news/obama/2009/03/16/obama-like-bush-uses-crisis-to-expand-presidential-power.html?PageNr=2]

It's clear that Obama is intent on changing America's course in a dramatic way, as Ronald Reagan did in 1981. But Obama, while he admires Reagan's "transformational" approach, seeks to reverse much of what Reagan accomplished. "This is a guy who is defining a new way forward," says Will Marshall, president of the centrist Progressive Policy Institute. "This is terra incognita. People aren't used to seeing changes in government that are this dramatic." In a way, Obama is doing what George W. Bush did in the national security sphere, using a crisis to expand presidential authority. After the 9/11 terrorist attacks, Bush moved to increase and exert his war-making powers. Now, amid the recession and financial meltdown, Obama is moving to increase and exert his peacetime powers. The result in both cases has been a more muscular presidency.

Obama has more presidential power than any other president since Roosevelt

Holland 9 [Steve, CBS White House Correspondent, “Obama Revelling in US Power Unseen in Decades” Reuters May 1, http://uk.reuters.com/article/idUKTRE5406CF20090501?pageNumber=3&virtualBrandChannel=0]

Barack Obama is revelling in presidential power and influence unseen in Washington for decades. Barely 100 days in office, the U.S. president and his Democratic Party have firm control over the White House and Congress and the ability to push through ambitious plans. Now, with the coming retirement of a Supreme Court justice clearing the way for him to appoint a successor, Obama already is assured a legacy at the top of all three branches of government -- executive, legislative and judicial. On the corporate front, the federal government's pumping of billions of dollars in bailout money into banks and auto companies has given Obama the power to force an overhaul in those industries, a remarkable intervention in capitalist industries by the state. Americans are giving him leeway as well. His job approval ratings are well over 60 percent, giving him political capital to undertake big challenges. His political opponents, the Republicans, are in disarray, reduced in numbers and engaged in an internal struggle over how to recover from devastating election losses in 2006 and last year. Experts speak of Obama in the same league as such transformational presidents as Democrat Franklin Roosevelt, who led the United States through the Great Depression and World War Two, and Republican Ronald Reagan, who led the country to victory in the Cold War. "I cannot in my memory remember a time when a president of the United States has had more influence," said Democratic strategist Doug Schoen, who worked in the Clinton White House. "Not only is it his moment, it is a level of influence and power for a president that is literally unprecedented from any time since the New Deal and Franklin Roosevelt. If he handles it right, it could be his century."

Executive Order: Prez Power High

Obama is expanding government and his presidential authority

Doherty 9 [Brian, senior editor @ Reason Magazine, “President of Everything” April 27, Reason Magazine, http://www.reason.com/news/show/133045.html]

That thoughtful skeptic of executive power now sits in the Oval Office. Isolating random bits of his presidential rhetoric, you can almost believe that he understands how a society really thrives. Obama said in his pseudo-State of the Union Address, “The answers to our problems don’t lie beyond our reach. They exist in our laboratories and universities; in our fields and our factories; in the imaginations of our entrepreneurs and the pride of the hardest-working people on Earth.” But in just three months, we have seen what Obama means when he talks about “reach.” He doesn’t mean “our reach” but his own. His sense of that reach, and the abrupt and scary speed with which he’s used it, marks him as an executive with a tentacled grip—multiple, crushing, inescapable. No longer the cautious critic of presidential power of the campaign trail, he now sees nothing as beyond his grasp. Less than a hundred days in, the fully articulated ideological contours of his vision remain unclear—just as he wishes. It suits Obama’s self-image as a mere pragmatic problem solver to never explain, to float from power grab to usurpation as if nothing but thoughtful reaction to the exigencies of the moment guides him. But it’s already obvious that those actions veer strongly toward expansive government, limiting our options in every aspect of national life.

Executive Order: Prez Powers Inevitable

Obama will inevitable assert unilateral powers if other branches impede his agenda

Greenwald 9 [Glenn, JD, NYU Law School, columnist @ Salon News “Obama contemplates Executive Order for detention without charges” Salon, June 27 http://www.salon.com/opinion/greenwald/2009/06/27/preventive_detention/]

There has now emerged a very clear -- and very disturbing -- pattern whereby Obama is willing to use legal mechanisms and recognize the authority of other branches only if he's assured that he'll get the outcome he wants.  If he can't get what he wants from those processes, he'll just assert Bush-like unilateral powers to bypass those processes and do what he wants anyway.  In other words, what distinguishes Obama from the first-term Bush is that Obama is willing to indulge the charade that Congress, the courts and the rule of law have some role to play in political outcomes as long as they give him the power he wants.  But where those processes impede Obama's will, he'll just bypass them and assert the unilateral power to do what he wants anyway (by contrast, the first-term Bush was unwilling to go to Congress to get expanded powers even where Congress was eager to give them to him; the second-term Bush, like Obama, was willing to allow Congress to endorse his radical proposals:  hence, the Military Commissions Act, the Protect America Act, the FISA Amendments Act, etc.). That, for instance, is the precise pattern that's driving his suppression of torture photos.  Two federal courts ordered the President to release the photos under the 40-year-old Freedom of Information Act.  Not wanting to abide by that decision, the White House (using Lindsey Graham and Joe Lieberman) tried to pressure Congress to enact new legislation vesting the administration with the power to override FOIA.  When House progressives blocked that bill, the White House assured Lieberman and Graham that Obama would simply use an Executive Order to decree the photos "classified" (when they are plainly nothing of the sort) and thus block their release anyway.  In other words:   We'll go to court and work with Congress so we can pretend that we're not like those bad people in the last administration, but if we don't get what we want by doing that, we'll just do it anyway through unilateral Presidential action, using the theories that the last administration so helpfully left behind and which we've been aggressively defending in court.  This was also the mentality that shaped Obama's "civil liberties" speech generally and his "prolonged detention" policy specifically.  In that speech, Obama movingly assured us that some of the Guantanamo detainees will be tried in a real court -- i.e., only those the DOJ is certain ahead of time they can convict.  For those about whom there's uncertainty, he's going to create new military commissions to make it easier to obtain convictions, and then try some of the detainees there -- i.e., only those they are certain ahead of time they can convict there.  For the rest -- meaning those about whom Obama can't be certain he'll get the outcome he wants in a judicial proceeding or military commission -- he'll just keep them locked up anyway.  In other words, he'll indulge the charade that people he wants to keep in a cage are entitled to some process (a real court or military commissions) only where he knows in advance he will get what he wants; where he doesn't know that, he'll bypass those pretty processes and assert the unilateral right to keep them imprisoned anyway. A government that will give you a trial before imprisoning you only where it knows ahead of time it will win -- and, where it doesn't know that, will just imprison you without a trial -- isn't a government that believes in due process.  It's one that believes in show trials. And here again, with this Executive Order proposal, we see this same mentality at play.  According to the Post article, one motive behind the Executive Order is that "White House officials are increasingly worried that reaching quick agreement with Congress on a new detention system may be impossible."  In other words:  we'll be happy to work with Congress as long as they give us what we want; if they don't, we'll just do it anyway using unilateral presidential powers.   It's certainly possible -- in fact, I'd say it's likely -- that if Congress passes a preventive detention law, it will be even more Draconian than the one Obama wants.  But a President who recognizes Congressional authority only when he likes the outcome -- and ignores it when he doesn't -- isn't a President who actually recognizes Congressional authority at all. 

Executive Order: Kill Prez Power

Congressional backlash to executive orders weakens the president

Posner 2K [Michael, Professor Emeritus at the University of Oregon and Adjunct Professor at the Weill Medical College in New York “Blocking the Presidential Power Play” National Journal, Jan 1, http://www.nationaljournal.com/njmagazine/nj_20000101_15.php]

Some legal experts counsel Congress to be careful not to usurp legitimate presidential power. One expert urging caution is Douglas Cox, a lawyer who was deputy assistant attorney general in the Office of Legal Counsel at the Justice Department during the Bush Administration. "When a President overreaches and uses executive orders to invade or supersede the legislative powers of Congress, Congress may be sufficiently provoked to consider an across-the-board approach to rein in those abuses," he told the House Rules subcommittee.  "Although that reaction is understandable, Congress must be careful to understand the extent to which executive orders are a necessary adjunct of the President's constitutional duties," Cox added. "At all times, Congress has ample legislative and political means to respond to abusive or lawless  executive orders, and thus Congress should resist the temptation to pursue more sweeping, more draconian, and more questionable responses."

Executive Order: Prez Power Bad – SOP

Presidential power destroys separation of powers, democracy, and rule of law.

Slonim, July 24, 2006: [Nancy Cowger Slonim – American Bar Association spokewwoman. July 24, 2006, American Bar Association, “Blue-ribbon task force finds president Bush’s signing statements undermine separation of powers.” Embargoed for AM Editions. http://www.abanet.org/media/releases/news072406.html ]

Presidential signing statements that assert President Bush’s authority to disregard or decline to enforce laws adopted by Congress undermine the rule of law and our constitutional system of separation of powers, according to a report released today by a blue-ribbon American Bar Association task force. To address these concerns, the task force urges Congress to adopt legislation enabling its members to seek court review of signing statements that assert the President’s right to ignore or not enforce laws passed by Congress, and urges the President to veto bills he feels are not constitutional. The Task Force on Presidential Signing Statements and the Separation of Powers Doctrine was created by ABA President Michael S. Greco with the approval of the ABA Board of Governors in June, to examine the changing role of presidential signing statements after the Boston Globe on April 30 revealed an exclusive reliance on presidential signing statements, in lieu of vetoes, by the Bush Administration. In appointing the special task force Greco said, “The use of presidential signing statements raises serious issues relating to the constitutional doctrine of separation of powers. I have appointed the Task Force to take a balanced, scholarly look at the use and implications of signing statements, and to propose appropriate ABA policy consistent with our Association’s commitment to safeguarding the rule of law and the separation of powers in our system of government.” The task force report and recommendations will be presented to the ABA’s policy-making House of Delegates for adoption at its upcoming Annual Meeting Aug. 7-8. Until the ABA House has taken formal action, the report and recommendations represent only the views of the task force. The bipartisan task force, composed of constitutional scholars, former presidential advisers, and legal and judicial experts, noted that President George W. Bush is not the first president to use signing statements, but said, “It was the number and nature of the current President’s signing statements which … compelled our recommendations.” The task force said its report and recommendations “are intended to underscore the importance of the doctrine of separation of powers. They therefore represent a call to this President and to all his successors to fully respect the rule of law and our constitutional system of separation of powers and checks and balances.” The task force determined that signing statements that signal the president’s intent to disregard laws adopted by Congress undermine the separation of powers by depriving Congress of the opportunity to override a veto, and by shutting off policy debate between the two branches of government. According to the task force, they operate as a “line item veto,” which the U.S. Supreme Court has ruled unconstitutional. Noting that the Constitution is silent about presidential signing statements, the task force found that, while several recent presidents have used them, the frequency of signing statements that challenge laws has escalated substantially, and their purpose has changed dramatically, during the Bush Administration. The task force report states, “From the inception of the Republic until 2000, Presidents produced fewer than 600 signing statements taking issue with the bills they signed. According to the most recent update, in his one-and-a-half terms so far, President George Walker Bush ... has produced more than 800.” The report found that President Bush’s signing statements are “ritualistic, mechanical and generally carry no citation of authority or detailed explanation.” Even when “[a] frustrated Congress finally enacted a law requiring the Attorney General to submit to Congress a report of any instance in which that official or any officer of the Department of Justice established or pursued a policy of refraining from enforcing any provision of any federal statute, … this too was subjected to a ritual signing statement insisting on the President’s authority to withhold information whenever he deemed it necessary.” “This report raises serious concerns crucial to the survival of our democracy,” said Greco. “If left unchecked, the president’s practice does grave harm to the separation of powers doctrine, and the system of checks and balances, that have sustained our democracy for more than two centuries. Immediate action is required to address this threat to the Constitution and to the rule of law in our country.” Greco said that the task force’s report “constructively offers procedures that consider the prerogatives both of the president and of the Congress, while protecting the public’s right to know what legislation is adopted by Congress and if and how the president intends to enforce it. This transparency is essential if the American people are to have confidence that the rule of law is being respected by both citizens and government leaders.” The bipartisan and independent task force is chaired by Miami lawyer Neal Sonnett, a former Assistant U.S. Attorney and Chief of the Criminal Division for the Southern District of Florida. He is past chair of the ABA Criminal Justice Section, chair of the ABA Task Force on Domestic Surveillance and the ABA Task Force on Treatment of Enemy Combatants; and president-elect of the American Judicature Society. "Abuse of presidential signing statements poses a threat to the rule of law," said Sonnett. "Whenever actions threaten to weaken our system of checks and balances and the separation of powers, the American Bar Association has a profound responsibility to speak out forcefully to protect those lynchpins of democracy." 
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SOP is critical to liberty

Martin Redish - Professor of Law and Public Policy at Northwestern University School of Law, 1995: [Martin Redish, published 1995, Oxford University Press, “The Constitution as Political Structure.” pg. 111. http://books.google.com/books?id=cb_BlipRCVQC&printsec=frontcover&source=gbs_navlinks_s ]

The most significant problem with the modern attacks on separation of powers is that they completely ignore the very real fears that led to adoption of the system in the first place. No critic has adequately demonstrated either that the fears of undue concentrations of political power that caused the Framers to impose separation of powers are unjustified, or that separation of powers is not an important means of deterring those concentrations. It might be argued that the dangers of tyranny thought to be prevented by the use of separation of powers are at best speculative. After all, no one can predict with certainty that, but for the formal separation of branch power, the nation would be likely to sink into a state of tyranny. It is, then, conceivable that all of the Framers’ efforts to separate and check powers have been wasted. But that is a risk inherent in the use of any form of prophylactic protection: we cannot be sure that, but for the use of protection, the harm we fear would result. The decision regarding whether to employ a particular prophylactic device, then, must come down to a comparison of the costs incurred as a result of the device’s use with an estimate of both the likelihood and severity of the feared harm. Although some undoubtedly believe that separation of powers imposes severe costs on the achievement of substantive governmental goals, it would be inaccurate to suggest that government ahs been paralyzed as a result of separation of powers. Too much legislation is enacted by Congress to accept such a criticism. More importantly, in critiquing the failure of the federal government to act, one must do so behind a Rawlsian “veil of ignorance”: Assuming that abolition of separation of powers would result in an increase in governmental action, we cannot know whether those actions will be ones with which we agree. Moreover, the facilitation of governmental programs could just as easily lead to a withdrawal of existing governmental programs that we deem to be wise and just. For example,  but for separation of powers, election of Ronald Regan could have easily led to the abolition of social welfare programs that had been instituted in previous Democratic administrations. Political liberals who criticize separation of powers for the constraints it imposes on governmental actions should therefore recognize how removal of separation of powers could turn into a double-edged sword. Thus, the costs imposed by maintenance of separation of powers are probably nowhere near as great as critics have suggested. Whether the costs that we actually do incur are justified by the system’s benefits requires us to examine the likelihood and severity of harm that could result if separation of powers were removed. AS previously noted, some might question the likelihood of tyrannical abuse of power if separation of powers were abolished. After all, Britain lacks our system of formalistic separation of powers, and democracy still flourishes. Why, the, could we not do the same here? The same could, however, be said of the First Amendment rights of free speech and press: In Britain, speech and press receive no countermajoritarian constitutional protection, yet it is reasonable to believe that for the most part those institutions flourish there. Yet undoubtedly, few would feel comfortable with the repeal of the First Amendment. If we have begun to take the value of separation of powers for granted, we need only look to modern American history to remind ourselves about both the general vulnerability of representative government and the direct correlation between the concentration of political power and the threat to individual liberty. The widespread violation of individual rights that took place when President Lincoln assumed an inordinate level of power, for example are well document. Arguably as egregious were the threats to basic freedoms that arose during the Nixon administration, when the power of the executive branch reached what are widely deemed to have been intolerable levels. Though in neither instance did the executive’s usurpations of power ultimately degenerate into complete and irreversible tyranny, the reason for that may well have been the resilience of our political traditions, among the most important of which is separation of powers itself. In any event, it would be political folly to be overly smug about the security of either representative government or individual liberty. Although it would be all but impossible to create an empirical proof to demonstrate that our constitutional tradition of separation of powers has been an essential catalyst in the avoidance of tyranny, common sense should tell us that the simultaneous division of power and the creation of inter-branch checking play important roles toward that end. To underscore the point, one need only a limited modification of the actual scenario surrounding the recent Gulf War. In actuality, the war was an extremely popular endeavor, thought by many to be a politically and morally justified exercise. But imagine a situation in which a president, concerned about his failure to resolve significant social and economic problems at home, has callously decided to engage the nation in war, simply to defer public attention from his domestic failures. To be sure, the president was presumably elected by a majority of the electorate, and may have to stand for reelection in the future. However, at this particular point in time, but for the system established by separation of powers, his authority as commander in chief to engage the nation in war would be effectively dictatorial. Because the Constitution reserves to the arguably even more representative and accountable Congress the authority to declare war, the Constitution has attempted to prevent such misuse of power by the executive. It remains unproven whether any governmental structure other than one based on a system of separation of powers could avoid such harmful results.

Executive Order: Prez Power Bad – Nuclear War

Sole presidential authority makes nuclear war inevitable

Forrester 89 [Ray, Professor, @ Hastings College of the Law, University of California, Former dean of the law schools at Vanderbilt, Tulane, and Cornell, “Presidential Wars in the Nuclear Age: An Unresolved Problem” George Washington Law Review, August,  57 Geo. Wash. L. Rev. 1636, Lexis]

A basic theory--if not the basic theory of our Constitution--is that concentration of power in any one person, or one group, is dangerous to mankind. The Constitution, therefore, contains a strong system of checks and balances, starting with the separation of powers between the President, Congress, and the Supreme Court. The message is that no one of them is safe with unchecked power. Yet, in what is probably the most dangerous governmental power ever possessed, we find the potential for world destruction lodged in the discretion of one person. As a result of public indignation aroused by the Vietnam disaster, in which tens of thousands lost their lives in military actions initiated by a succession of Presidents, Congress in 1973 adopted, despite presidential veto, the War Powers Resolution. Congress finally asserted its checking and balancing duties in relation to the making of presidential wars. Congress declared in section 2(a) that its purpose was to fulfill the intent of the framers of the Constitution of the United States and insure that the collective judgment of both the Congress and the President will apply to the introduction of United States Armed Forces into hostilities, or into situations where imminent involvement in hostilities is clearly indicated by the circumstances, and to the continued use of such forces in hostilities or in such situations. The law also stated in section 3 that [t]he President in every possible instance shall consult with Congress before introducing United States Armed Forces into hostilities or into situations where imminent involvement in hostilities is clearly indicated. . . .   Other limitations not essential to this discussion are also provided. The intent of the law is clear. Congress undertook to check the President, at least by prior consultation, in any executive action that might lead to hostilities and war.  [*1638]  President Nixon, who initially vetoed the resolution, claimed that it was an unconstitutional restriction on his powers as Executive and Commander in Chief of the military. His successors have taken a similar view. Even so, some of them have at times complied with the law by prior consultation with representatives of Congress, but obedience to the law has been uncertain and a subject of continuing controversy between Congress and the President. Ordinarily, the issue of the constitutionality of a law would be decided by the Supreme Court. But, despite a series of cases in which such a decision has been sought, the Supreme Court has refused to settle the controversy. The usual ground for such a refusal is that a "political question" is involved. The rule is well established that the federal judiciary will decide only "justiciable" controversies. "Political questions" are not "justiciable." However, the standards established by the Supreme Court in 1962 in Baker v. Carr, 369 U.S. 186, to determine the distinction between "justiciable controversies" and "political questions" are far from clear. One writer observed that the term "political question" [a]pplies to all those matters of which the court, at a given time, will be of the opinion that it is impolitic or inexpedient to take jurisdiction. Sometimes this idea of inexpediency will result from the fear of the vastness of the consequences that a decision on the merits might entail.   Finkelstein, Judicial Self-Limitation, 37 HARV. L. REV. 338, 344 (1924)(footnote omitted). It is difficult to defend the Court's refusal to assume the responsibility of decisionmaking on this most critical issue. The Court has been fearless in deciding other issues of "vast consequences" in many historic disputes, some involving executive war power. It is to be hoped that the Justices will finally do their duty here. But in the meantime the spectre of single-minded power persists, fraught with all of the frailties of human nature that each human possesses, including the President. World history is filled with tragic examples. Even if the Court assumed its responsibility to tell us whether the Constitution gives Congress the necessary power to check the President, the War Powers Resolution itself is unclear. Does the Resolution require the President to consult with Congress before launching a nuclear attack? It has been asserted that "introducing United States Armed Forces into hostilities" refers only to military personnel and does not include the launching of nuclear missiles alone. In support of this interpretation, it has been argued that Congress was concerned about the human losses in Vietnam and in other presidential wars, rather than about the weaponry. Congress, of course, can amend the Resolution to state explicitly that "the introduction of Armed Forces" includes missiles as well as personnel. However, the President could continue to act without prior consultation by renewing the claim first made by President  [*1639]  Nixon that the Resolution is an unconstitutional invasion of the executive power. Therefore, the real solution, in the absence of a Supreme Court decision, would appear to be a constitutional amendment. All must obey a clear rule in the Constitution. The adoption of an amendment is very difficult. Wisely, Article V requires that an amendment may be proposed only by the vote of two-thirds of both houses of Congress or by the application of the legislatures of two-thirds of the states, and the proposal must be ratified by the legislatures or conventions of three-fourths of the states. Despite the difficulty, the Constitution has been amended twenty-six times. Amendment can be done when a problem is so important that it arouses the attention and concern of a preponderant majority of the American people. But the people must be made aware of the problem. It is hardly necessary to belabor the relative importance of the control of nuclear warfare. A constitutional amendment may be, indeed, the appropriate method. But the most difficult issue remains. What should the amendment provide? How can the problem be solved specifically? The Constitution in section 8 of Article I stipulates that "[t]he Congress shall have power . . . To declare War. . . ." The idea seems to be that only these many representatives of the people, reflecting the public will, should possess the power to commit the lives and the fortunes of the nation to warfare. This approach makes much more sense in a democratic republic than entrusting the decision to one person, even though he may be designated the "Commander in Chief" of the military forces. His power is to command the war after the people, through their representatives, have made the basic choice to submit themselves and their children to war. There is a recurring relevation of a paranoia of power throughout human history that has impelled one leader after another to draw their people into wars which, in hindsight, were
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foolish, unnecessary, and, in some instances, downright insane. Whatever may be the psychological influences that drive the single decisionmaker to these irrational commitments of the lives and fortunes of others, the fact remains that the behavior is a predictable one in any government that does not provide an effective check and balance against uncontrolled power in the hands of one human. We, naturally, like to think that our leaders are above such irrational behavior. Eventually, however, human nature, with all its weakness, asserts itself whatever the setting. At least that is the evidence that experience and history give us, even in our own relatively benign society, where the Executive is subject to the rule of law.  [*1640]  Vietnam and other more recent engagements show that it can happen and has happened here. But the "nuclear football"--the ominous "black bag" --remains in the sole possession of the President. 

Executive Order: Prez Power Bad - Hegemony

Presidential power ends all Congressional restraint on warmaking – conflicts become inevitable

Eland 7 [Ivan, Director of the Center on Peace & Liberty at The Independent Institute and Assistant Editor of The Independent Review and former Director of Defense Policy Studies @ CATO, “Bush Out of Link in Scolding Pelosi” Consortium News, April 3, http://www.consortiumnews.com/2007/040307a.html]

Curiously, although the expansion of executive power in foreign policy has not served the nation well, it often has the counterintuitive effect of serving the interests of Congress. If the President is always in charge of U.S. foreign policy, members of Congress can duck responsibility for tough issues that might pose risks to their paramount goal—getting re–elected. For example, by allowing presidents to fight even major conflicts without constitutionally required declarations of war—a phenomenon that began when Harry Truman neglected, with a congressional wink and nod, to get approval for the Korean War—the Congress conveniently throws responsibility for the war into the President’s lap. The founders would be horrified at the erosion of a major pillar of their system of checks and balances. To fulfill their constitutional responsibility as a check on the President, members of Congress do have a responsibility to be heavily involved in U.S. foreign policy. Instead of publicly condemning Speaker Pelosi for carrying out the bipartisan Iraq Study Group’s heretofore–languishing recommendation of actually talking to Syria to resolve bilateral issues, the President should be happy that someone in the U.S. government is willing to take risks with one of America’s major adversaries in the region.

Congressional checks of the president key to prevent crippling military entanglements like Iraq

Holt 7 [Pat, former chief of staff of the Senate Foreign Relations Committee “Between Congress and the president, a power seesaw”  Christian Science Monitor, Feb 1, Lexis]

American involvement in Iraq appears to be an unresolvable dilemma: the United States can neither stay in nor get out. It cannot stay in because the public will not support it. It cannot get out because, after four years there, the US has wrecked the country. It would be unconscionable now simply to walk away and leave a nation of impoverished Iraqis among the ruins. America cannot start writing a new policy on a clean slate. But what it can do is adjust the imbalance of power between the executive and legislative branches. Too much deference to the White House got the US into this predicament. A more-assertive Congress might help bring about a solution, and more important, avoid a similar situation in the future. The Iraq war represents a constitutional failure of American government, but it was not the institutions of government that failed; it was the people who were supposed to make those institutions work. The Constitution provides for a separation of powers among the legislative, executive, and judicial branches. It is the separation of powers that creates the crucial checks and balancesthat enable one branch to keep another in line. A good deal of the thinking that went into this structure was based on skepticism and distrust. From long experience, the framers of the Constitution were skeptical and distrustful of power, and they wanted to build this into the new government. Perhaps the biggest failure with respect to Iraq was in Congress. Members were far too deferential to the White House; they failed to question President Bush's reactions to 9/11 as they were duty-bound to do. Among Republicans on Capitol Hill, there was an exaggerated sense of party loyalty to the president. Among both parties, there was an exaggerated sense of partisanship. The party system and the separation of powers are incompatible. Parties do not work well without cohesion and discipline. The separation of powers does not work well without independence. This conflict was foreseen by the framers. In one of the Federalist papers, James Madison warns against "the pestilential influence of party animosities." The Constitution has been called "an invitation to struggle" between the president and Congress for the control of foreign policy. On Iraq, Congress did not accept the invitation. Republicans reveled in Mr. Bush's popularity. Democrats were afraid of it. Only after the public began to turn against the war did Congress began to
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follow. Meanwhile, the president was left unchecked. The history of the constitutional struggle between president and Congress is a seesaw with first one branch up and then the other. Congress probably reached its post-World War II high at the end of the Vietnam War when it used its control of money to force the US to end its support of South Vietnam. When President Johnson left office in 1969, a congressional observer remarked that it would take to the end of the 20th century to restore presidential powers to where Johnson found them. Bush became president in 2001 determined to hasten that restoration. He showed his hand early when he supported Vice President Dick Cheney's refusal to name the participants in a committee studying energy policy. The war on terror provided further opportunities. By 2006, the president's end of the seesaw was at a post-World War II high. Now there is an opposite movement propelled, as before, by an unpopular war. With respect to both Vietnam and Iraq, Congress did not assert itself until corrective action became prohibitively difficult. The principal lesson we can learn from the Iraq dilemma is that Congress should join the struggle with the president earlier in the development of a problem. It should combat the natural tendency to let the president take the lead in foreign crises. 

Executive Order: Prez Power Bad - Hegemony

Presidential powers crush public support for the military

Paul 98 [Paul R, Professor @ University of Connecticut School of Law “The Geopolitical Constitution: Executive Expediency and Executive Agreements” California Law Review, 86 Calif. L. Rev. 671, Lexis]
Second, the growth of executive power has created a bias in favor of internationalism that has often led to failure. Possessing a virtual monopoly power over foreign relations has tempted presidents to send troops abroad or to make foreign commitments. Time and again the executive has stumbled into foreign conflicts, like Bosnia, Lebanon, Iran and Somalia, with tragic results. n32 At a minimum, congressional [*680] participation might have slowed decision-making, leaving time for public deliberation. n33 Third, the absence of congressional debate has often accounted for the lack of public support for foreign commitments. When U.S. forces have suffered casualties, such as in Somalia or Beirut, public opinion turned against the executive. Without the popular will to stay the course, presidents have withdrawn U.S. forces in some cases. As a result, U.S. policy has often lacked coherence. Though Congress was blamed for this inconsistency in many cases, one reason members of Congress so readily changed their minds was that they were not politically invested in the policy. 

Public support is key to sustained leadership

Gray 4 [Colin, Professor of International Politics and Strategic Studies at the University of Reading, England, The Sheriff: America’s Defense of the New World Order, pp. 94-5]

Seventh, the American sheriff cannot police world order if domestic opinion is not permissive. The longevity of U.S. guardianship depends vitally upon the skill, determination, and luck with which the country protects and burnishes its reputation for taking strategically effective action. But it also depends upon the willingness of American society to accept the costs that comprise the multi-faceted price of this particular form of glory. The American public is probably nowhere near as casualty-shy as popular mythology insists, though the same cannot be said with equal confidence of the profes​sional American military. Such, at least, are the conclusions of the major recent study on this much debated subject." It is the opinion of this author that popular American attitudes toward casualties stem fairly directly from the sense of involvement, or lack of the same, in the matters at issue. If valid, this judgment is good news for the fea​sibility of U.S. performance in the sheriff's role, but a dire systemic problem may still remain. Specifically, as principal global guardian, the United States risks being thwarted on the domestic front by the central and inalienable weakness that mars attempts to practice the theory of collective security. Bacevich and others advance powerful arguments connecting American strategic behavior to the promotion of what they see, not wholly implausibly, as an informal American empire. But many, if not most, American voters will be hard to convince that U.S. military action is warranted save in those mercifully rare instances when it is directed to thwart some clear and present danger. A doctrine of military preemption, typically meaning preven​tion, no matter how strategically prudent, will be as difficult to justify domestically as abroad. There is an obvious way to diminish the amount, intensity, and duration of domestic political opposition to military operations conducted for purposes that do not resonate loudly on Main Street. That solution is to adopt a style of warfare that imposes few costs on American society, especially in the most human of dimensions-casualties. But since war is a duel, the United States' ability to perform all but painlessly as sheriff can never lie totally within its own control. Nonetheless, the potential problem of a reluctant domestic public should be eased if care is taken in select​ing policing duties and if the troops who must execute the strategy are tactically competent. All of this would be more reassuring were we not respectful students of Clausewitz's teaching that "War is the realm of chance," an aphorism that we have had occasion to quote before

Executive Order: Prez Power Bad - Terrorism

Congressional power is critical to a successful WOT

Dean 2 [John, White House Counsel to Nixon and FindLaw Writ Columnist, “Tom Ridge's Non- Testimonial Appearance Before Congress: Another Nixon-style Move By The Bush Administration, Find Law, April 12 http://writ.news.findlaw.com/dean/20020412.html]

Congressional oversight and the collective wisdom of Congress are essential in our dealing with terrorism.. Presidents don't issue press releases about their mistakes Nor do they report interagency squabbles that reduce executive effectiveness. They don't investigate how funds have been spent poorly or unwisely. And they're not inclined to explain even conspicuous problems in gathering national security intelligence. When did anyone hear of a President rooting out incompetent appointees (after all, they chose them in the first place)? In contrast, Congress wants to do all these things, thereby keeping a President on his toes. Its oversight is crucial - for the Presidential and Executive Branch limitations I've suggested are only a few of the myriad problems that might hamper the efficacy of the Executive in its efforts to deal with terrorism, and that Congress can help to correct. Justifiably, Americans are worried, but they are getting on with their lives. Shielding and hiding the man in charge of homeland security from answering the questions of Congress is entirely unjustified. This talk of "separation of powers" and "executive privilege" is unmitigated malarkey. It is a makeshift excuse to keep the Congress from policing the White House

Executive Order: A2-- Politics Net Benefit

Unpopular XOs have political consequences and spark massive congressional backlash

Risen 4 [Clay, Managing editor of Democracy: A Journal of Ideas, M.A. from the University of Chicago “The Power of the Pen: The Not-So-Secret Weapon of Congress-wary Presidents” The American Prospect, July 16, http://www.prospect.org/cs/articles?article=the_power_of_the_pen]

The most effective check on executive orders has proven to be political. When it comes to executive orders, “The president is much more clearly responsible,” says Dellinger, who was heavily involved in crafting orders under Clinton. “Not only is there no involvement from Congress, but the president has to personally sign the order.” Clinton's Grand Staircase-Escalante National Monument executive order may have helped him win votes, but it also set off a massive congressional and public backlash. Right-wing Internet sites bristled with comments about “dictatorial powers,” and Republicans warned of an end to civil liberties as we know them. “President Clinton is running roughshod over our Constitution,” said then–House Majority Leader Dick Armey. Indeed, an unpopular executive order can have immediate--and lasting--political consequences. In 2001, for example, Bush proposed raising the acceptable number of parts per billion of arsenic in drinking water. It was a bone he was trying to toss to the mining industry, and it would have overturned Clinton's order lowering the levels. But the overwhelmingly negative public reaction forced Bush to quickly withdraw his proposal--and it painted him indelibly as an anti-environmental president. 

Executive orders turn the President into a lightning rod 

Cooper 97 [Phillip, Professor of Poli Sci @ University of Vermont, Administration and Society, Lexis]

Interestingly enough, the effort to avoid opposition from Congress or agencies can have the effect of turning the White House itself into a lightning rod. When an administrative agency takes action under its statutory authority and responsibility, its opponents generally focus their conflicts as limited disputes aimed at the agency involved. Where the White House employs an executive order, for example, to shift critical elements of decision making from the agencies to the executive office of the president, the nature of conflict changes and the focus shifts to 1600 Pennsylvania Avenue or at least to the executive office buildings The saga of the OTRA battle with Congress under regulatory review orders and the murky status of the Quayle Commission working in concert with OIRA provides a dramatic case in point. The nature and focus of conflict is in some measure affected by the fact that executive orders take administrative action outside the normal rules of administrative law. And although there are tensions in that field of law, the fact is that it has been carefully developed over time with the intention of accommodating the needs of administration and the demands for accountability by agencies filled with unelected administrators who make important decisions having the force of law in the form of rules and administrative adjudications. On one hand, administrative law requires open, orderly, and participative decision processes, but it also creates significant presumptions in favor of administrative agencies. The courts provide legal support in the form of favorable decisions as well as assisting agencies in enforcement through orders enforcing subpoena and other investigative authority while also ordering compliance with agency decisions once the investigations and decision processes are complete. Administrative law also provides a vehicle for integrating administrative decisions having the force of law with the larger body of law and policy. The use of executive orders to confound or circumvent normal administrative law is counterproductive and ultimately dysfunctional. 
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Independent use of executive power saps political capital 

Simendinger ‘02 (Alexis, Staff Writer – National Journal, The Power of One, National Journal, 1-26, Lexis)

Bush's White House aides insist that the President knows how valuable his political capital is, and that he has to spend that capital wisely. To presidency scholars such as Richard E. Neustadt, who wrote a seminal 1960 book on the subject, real presidential power is the strength and standing to persuade, in order to bring about government action. It is not just the authority to effect change by edict. "From the veto to appointments, from publicity to budgeting, and so down a long list, the White House now controls the most encompassing array of vantage points in the American political system," Neustadt wrote. Bush's first year suggests he understood how to bargain when the policies at issue were most important to him personally tax cuts and school accountability, for instance. Before September 11, however, the President seemed to get into the most trouble when he exercised power alone. The cumulative uproar over arsenic in water, his early regulatory actions that had an anti-green tinge, and the energy policies that favored the oil and gas industries were sour notes for Bush with the public and with many in Congress. The White House is still feeling the effects of those missteps as Bush heads into his second year. 

