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Reasons for Decision
THE PRESIDENT:

INTRODUCTION
1 This is an appeal brought pursuant to s49 of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”), by the above-named employer, Sealanes (1985) Pty Ltd (hereinafter called “Sealanes”).  The appeal is brought against the decision of the Commission, constituted by a single Commissioner, given on 26 February 2004 in application No 1228 of 2003, and appears to be against the whole of the decision.
2 The decision appealed against is constituted by an order made on 2 March 2004 whereby the Commissioner ordered:-

“That an enterprise order in the form of the schedule attached is made binding to the parties hereto with effect from 2 March 2004 until 1 March 2006.”
3 The schedule embodies the terms of the application for an enterprise order made by the above-named respondent organisations of employees herein (hereinafter called “the above-named respondents”).  (Individually, if necessary, they will be referred to as “the SDA”, “the FPU” and “the TWU”).

GROUNDS OF APPEAL
4 It is against that decision that this appeal is made on the following grounds:-

“Commissioner J L Harrison erred in fact and in law in issuing an enterprise order as a consequence of which it was not fair and reasonable in all the circumstances:-

Particulars

1.
Erred in fact:-
(a)
By increasing the payment for ordinary hours of work by $100.00 per week with annual increments, failed to properly take into account the cost impact on the Appellant’s business in its competitive environment.

(b)
Did not use any proper method of evaluation to determine or justify increasing the payment for ordinary hours by $100.00 per week with annual increment.
(c)
Did not properly take into account that the Appellant was already paying its employees for ordinary hours of work, allowances and loading which took the rate of pay well above that prescribed in any award or agreement which applied to or was comparative with the employees of the Appellant.

(d)
Did not properly evaluate if at all the productivity trade offs or flexibilities which the Commission determined justified an increase for the payment for ordinary hours of $100.00 a week plus increments.

(e)
Used comparatives, awards and agreements to justify an increase in the payment for ordinary hours of work when that increase should only have been considered in terms of the Appellant’s capacity to pay, in relation to the business it carries on and the competition it faces in the market place.
(f)
Wrongly presumed that the increase in pay for ordinary hours of work only applied to 9% of the work force wherein fact it applies potentially to all future employees.
(g)
Ignored the fact that over 91% of the Appellant’s work force refused to support the Respondent’s application for an enterprise order in any terms.

(h) Failed to consider the flow on effect of the order would have to the balance of the Appellant’s employees.

(i) Did not take into account the effect the order would have on the Appellant’s capacity to compete effectively in the market place.

(j)
The increase in the payment for ordinary hours of work was not related to or justified by any movement in wages or other economic indicia which would normally apply to such an increase.

(k)
The increase in payment for ordinary hours of work had no factual justification, particularly when considered in relation to the Respondent’s evidence and that of Tim Dawson who confirmed that the Respondents had only sought $100.00 increase in payment for the ordinary hours of work in order to put pressure on the Appellant.
(1)
There was no factual justification for an enterprise order which provided entitlement greater than the Appellant’s employees currently received.

2.
Erred in law:-

(a)
Provided no reasons for decision, which would allow a critical analysis of the enterprise order, particularly the increase in payment for ordinary hours of work.

(b)
Was contrary to the objects of the Industrial Relations Act 1979, particularly in Section 6(a) (f), (g), (b) and (c) of the Industrial Relations Act 1979 and Amendments.
(c)
By not taking into account that the employees of the Appellant were in so far as they were not covered by Australian Workplace Agreements were subject to prevailing industrial awards and agreements and were paid substantially in excess of the rates of pay prescribed therein.

(d)
That on a proper reading of the Industrial Relations Act 1979 and Amendments it is prescribed that there can only be one applicant union, not three herein.  (Abandoned)
(e)
Did not recognize and enforce the principle of good faith bargaining in that the enterprise order reflected a negotiating strategy of the Respondents rather than their real position as to what the enterprise order should contain, as confirmed in the evidence of Tim Dawson.
Order Sought

The Appellant seeks an order that the decision of Commissioner J L Harrison is quashed.”
5 (Note:  Ground 2(d) was abandoned).
BACKGROUND
6 The above-named respondents made an application filed on 11 August 2003 to the Commission for an enterprise order pursuant to s42I of the Act.  The application was made on the grounds that bargaining between the parties had ended as prescribed by s42H.
7 At all material times, Sealanes, the respondent to the application at first instance, was engaged in the storing and distribution of articles, mainly foodstuffs.  Some were frozen and were required to be stored in cold storage.  Some were called dry goods and stored accordingly.  The goods therefore, when sold, were delivered by Sealanes employees to outlets such as restaurants, ships and other outlets.  Amongst others, Sealanes employed and employees storepersons, truck drivers, freezer employees and general hands. 

8 It is engaged in the business of warehousing and distribution.

9 Before that there had been protracted negotiations between the parties in late 2002 until early 2003.  Prior to that, too, on 6 June 2003, the above-named respondents had lodged and served a notice of initiation of bargaining for an industrial agreement on the above-named appellant, Sealanes, and on 21 July 2003 the above-named respondents lodged an application seeking a declaration pursuant to s42H that bargaining between the parties had ended.
10 On Friday, 18 July 2003, Mr Brian Pozzi wrote to all employees saying the following (see page 339 of the appeal book (hereinafter referred to as “AB”)):-
“

To all our employees
As you know we have invited all our employees to sign an Australian Workplace Agreement, if they wish.  The benefits of this agreement are:

· It is written in more simple terms than most awards making it easier to read and therefore avoiding any misunderstandings.

· The agreement is made between you and the Company which makes it more personal and we want to retain the personal relationship with you.

· It provides more flexibility to you and the Company and was written specifically for our needs.

· It is more generous than the award, as the base rate of pay is $42.00 above the base rate of pay in the award.  At no time will you be paid less under this agreement than you would have received if under the award.

To date 80% of you have signed this agreement and a number of others have indicated they intend signing it.

You may also be aware that the Transport Workers Union, the Shop, Distributive and Allied Association and the Food Preservers Union have also approached us, and have been having discussions with the Company about an agreement they wanted to introduce.  However after extensive discussions with them, and in view of the fact that the majority of our employees are on an Australian Workplace Agreement, we could not see any benefit to be gained for either you or the Company by entering such an agreement.  Therefore we advised them at a meeting on the 15th July that we would not be pursuing those negotiations any further.

For those of you who have not signed our agreement, if you have any questions or concerns about it please don’t hesitate to speak to Lance Power.  Sealanes will not attempt to coerce or persuade you to sign it, and, if you do not wish to sign it we respect your decision.”

11 On 5 August 2003, at a conference convened between the parties, the Commissioner at first instance came to the opinion that the above-named respondents had bargained in good faith, that bargaining between the parties had failed, and that there was no reasonable prospect of the negotiating parties reaching an agreement.  On this basis, the Commissioner issued a declaration on 6 August 2003, pursuant to s42H(1) of the Act, that bargaining between the negotiating parties had ended.
12 On 11 August 2003, the above-named respondents applied to the Commission for an enterprise order pursuant to s42I of the Act, against Sealanes.  Sealanes opposed the application.
13 On 8 September 2003, the general secretary of the SDA, Mr Joseph Bullock, wrote to Sealanes’ chief executive officer, Mr Brian Pozzi, seeking agreement on an industrial agreement for those employees not covered by an Australian Workplace Agreement (hereinafter referred to as an “AWA”).

14 An “Australian Workplace Agreement” or “AWA” means an Australian Workplace Agreement under Part VI of the Workplace Relations Act 1996 (Cth) (hereinafter called “the WR Act”).

15 Such a written agreement may be made between an employer and an employee as defined (see s170F of the WR Act).  It may be negotiated individually or collectively and by a bargaining agent (see s170BE(1) and s170BK of the WR Act).  It is filed with the employment advocate.  Such an AWA operates to the exclusion of a state award (see s170BQ(4) of the WR Act) and prevails over a state law to the extent of any inconsistency (see s170BR(1) of the WR Act), except for the matters prescribed in s170BR(1).  Those exceptions are, however, not applicable in this case.  However, the AWAs do not affect the enterprise order sought and made in this matter, nor do the terms of the enterprise order extend in any way to the employer and to the employees bound by the AWAs.

16 An example of the EBA was tendered (see pages 340-351 (AB)) attached to the letter of Mr Bullock of 8 September 2003, expiring after three years.  Mr Pozzi’s letter to Mr Bullock of 12 September 2003 (see page 352 (AB)) is in the following terms:-

“I refer to your letter dated 8 September, 03.

As you are aware Sealanes has been negotiating with the TWU and SDA since late 2002.  When it was felt in July of this year that an agreement could not be reached, your organisation decided to take the matter to the Industrial Relations Commission.  We have been advised that a hearing date has been set for 3 October, 03 at which time all matters pertaining to this issue will be dealt with.
I feel it is in the best interests of all parties to have all your concerns heard at that time.”

17 This confirmed that negotiations were not acceptable to Sealanes.

18 That application came on for hearing in the Commission.  It was heard on 27 October 2003, 28 November 2003 and 9 December 2003.
19 At first instance, counsel for Sealanes argued that the Commission did not have jurisdiction to deal with the application.  The Commissioner decided that there was jurisdiction in the Commission to hear and determined that application, and that finding is not appealed against.
20 The bulk of Sealanes employees in the “non-salaried” workforce are and were employed under AWAs.  It was sought to include in the enterprise order clauses at variance with some clauses in the AWA.  There were however, three clauses only of this type.  The bulk of the agreement was in similar terms to that of the AWA, signed by 91% of wages employees.  The clauses which were at variance with the AWAs, or at least alleged to be so, were clauses prescribing wages, clauses varying hours of work, and a clause providing a more effective grievance procedure.  In the end, the only real opposition at first instance was to the wages clause which is increased upon the AWA rate of $100.00 per week.
21 The above-named respondents claimed at first instance that there should be an increase of $100.00 per week in the base rate wages payable from $550.00 to $650.00.  This was a $100.00 increase on what was being paid pursuant to the AWA, it was alleged, but it is not possible to tell from the AWA produced what wage is being paid because that is included in a letter of employment which was not produced (see pages 382-390 (AB)).  It was also asserted that a substantially higher rate of pay was being paid to employees of competitors of Sealanes.
22 Further, in the agreement which was the subject of the application for the enterprise order there was, compared to the AWA, a term providing for 9½ hours to be worked per day six days per week, instead of 12 hours per day seven days per week as was included in the AWAs.
23 There was also a claim for a greater rate of pay for overtime from 1½ to 2 hours, and for a more effective grievance procedure.
24 The above-named respondents, at material times, had members employed by Sealanes, and three awards of this Commission apply and applied to Sealanes’ operations and its employees.  These awards are:-
(a) Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977 No R32 of 1976 (“the SWS Award”).

(b) Food Industry (Food Manufacturing or Processing) Award No A20 of 1990 (“the FIA Award”).

(c) Transport Workers (General) Award No 10 of 1961 (“the TWG Award”).

25 There was a comparison at first instance in documents of the entitlements under various awards and agreements (see page 339A (AB) and page 582 (AB)).  (See the Comparison Document, AWA and Shop and Warehouse Award (pages 520-521 (AB)) and the Comparison of Truck Driver Rate Transport Workers General Award and Sealanes AWA (see page 523 (AB)) see also the comparison of Extra Costs for proposed EBA (see pages 555-8 (AB)) and comparison document AWA and Union EBAs (see pages 582-4 (AB)).
26 There were, at material times, approximately 213 employees employed by Sealanes at its establishment at 178 Marine Terrace, South Fremantle, employed in a number of classifications of employees affected by the application, and covered by the awards, and these being warehouse personnel, food processing employees, transport employees, and a small number of shop assistants.  Thirteen employees (9% of the non-salaried workforce) are and were covered by the terms and conditions of the three awards detailed above and the rest of them, 146, are and were covered by federally registered AWAs (see exhibit R2).  (These were executed by the employees and Sealanes and continued to be executed up until about 6 June 2003.  However, the AWAs took effect from 15 March 2003).  
27 There was evidence given by a number of employees, Mr John Foley, a storeperson, who had not signed an AWA since he preferred to be covered by a collective agreement, Mr Giuseppe Piccinnini, another storeperson, Mr John Buktenica, a freezer hand storeperson, Mr Farbrizo Di Carlo, another storeperson, Mr David Anderson, a truck driver, Mr Antonio Fedele, who had been employed as a handyperson until he was made redundant on 1 August 2003, Mr Constantine Asvesti, a truck driver, and Mr Timothy Dawson, a TWU organiser.  The only witness called for Sealanes was Mr Lance Alexander Power, the Human Resources and Quality Assurance Manager (see page 30 (AB)).
28 The employees all gave evidence that Sealanes had attempted to have them sign AWAs, which they refused to do.

29 Mr Dawson, amongst other things, referred to similar businesses such as Foodlink and Rand Transport Pty Ltd (hereinafter called “Rand”), as well as P & O and Clelands who he said were competitors of Sealanes.
30 Mr Dawson said in evidence, too, that Sealanes had delayed the negotiating process with the unions in order to allow Sealanes the opportunity to pressure employees to sign AWAs.  He agreed that some TWU members had signed Sealanes’ AWA.
31 Mr Martin Pritchard, secretary of the National Union of Workers, West Australian Branch and the assistant secretary of the SDA gave evidence.  He is also an employee of the FPU.  He gave evidence of enterprise bargaining negotiations with Sealanes in 2003.

32 Mr Lance Power gave evidence that Sealanes buys and sells products from suppliers, approximately a third of which are frozen.  Sealanes receives and unloads goods which are then stored.  Items are then picked and packed and drivers deliver the goods to retailers and to ships on the docks.  Sealanes also operates a small retail outlet.  Sealanes operates throughout Western Australia, using agents in other countries, and is also engaged in joint ventures with suppliers elsewhere in Australia.  Sealanes were promoting AWAs among their employees and wanted AWAs to be the only industrial instrument in its workplace.

33 There were also financial documents admitted, on behalf of Sealanes, said to demonstrate that the profit being made was unsatisfactory (see the financial statements at page 20 (AB) and those tendered and sealed in an envelope, in particular).
34 Much of Sealanes’ case at first instance was that under the AWA it was paying a base rate above any award, and it was paying more than what was being paid than the alleged competitors of Sealanes, give or take a dollar or two.
35 It was Sealanes’ case, too, that some of the companies alleged to be competitors such as Foodlink, Rand, P & O and others, were multinational companies with vast resources, huge turnovers and worldwide connections and distribution networks compared to Sealanes.

36 It was a part of its case that Sealanes was a small family company with an annual turnover of about $80 million, but it had a profit of less than 1% of the amount of turnover in the previous year, namely 0.57%.  Indeed, the return for the company, Mr Power said, was miniscule.  It was experiencing extreme commercial difficulties in a market where it was confronted with the rising dollar, poor exporting records and competitors in a shrinking market.  However, Mr Power did not say that it was “down and out”.  The above-named respondents’ case was that there was nothing in the financial records which indicated any long term problems for the company and that further, a very limited amount of information was provided.
THE EVIDENCE
37 There was evidence from a number of employees of Sealanes who sought through their organisations an enterprise order to cover the terms of their employment.  Mr John Francis Foley, a storeman who used a forklift, a manual pallet jack and a high lift stacker in his work, was offered an AWA which he did not sign.  He said that he was pressured to sign it, but he did not because he thought that obtaining a collective agreement, was a much better system than that offered under the AWA.  Mr Foley said that he was approached a number of times to sign the AWA and was also told on a number of occasions that “the union is no good for you”.  He said that he was told this by management, including Mr Power, and approached about signing the AWA a number of times (see pages 99-102 (AB)).
38 Mr Foley said also that he believed that the only way in which he could see his fellow employees going forward was if there was a union presence in the workplace.  He said that the union had been coming to the workplace only since the state workplace agreements had been abolished because, whilst the state workplace agreements were in place, people felt intimidated.  As a result, he signed a state workplace agreement.  He said that he joined the union in 2002, but did not say which one.  He said that he was elected by the people in the union to speak for them.  He told fellow employees only that he was not signing an AWA.  He did not attempt to persuade them not to, he said.

39 Mr Giuseppe Piccininni, a storeman employed by Sealanes working night shift, gave evidence.  He said that he wanted to come on to day shift, but was told by his superiors that there was a job available on day shift, and one of the conditions of getting it was that he sign an AWA.  However, he said he wished “the union” to bargain collectively for an agreement.  He said that he thought that he stood a better chance that way.  He said that he was being paid more than the state award, in fact $550.00 per week.
40 Mr John Anthony Buktenica gave evidence that he was employed by Sealanes as a freezer hand/storeman operating pallet jacks.  He said that he signed a workplace agreement which contained terms which he described as arising from a settlement out of court (see page 116 (AB) et seq).  It is clear that he was referring to state workplace agreements in this context.  These, of course, have now been abolished by the Labour Relations Reform Act 2002 (WA).
41 Mr Buktenica said that he did not sign the AWA because the warehouse manager told him that it was not worth the paper on which it was written.  He also said that an AWA meant that “… they can kick you from pillar to post”.  He said that he wished the union to collectively bargain for him because he had trust in the union.  He said that he wanted to be placed on night shift.

42 Mr Farbrizo Pasquale Di Carlo, a storeman employed by Sealanes on night shift, gave evidence that he used a high lift stacker.  He was offered an AWA which he did not sign.  He was asked to sign it three times.  His employer would not agree to his request for a change in his spread of hours so he thought that his only chance was to have an enterprise bargaining agreement (hereinafter called an “EBA”), he said.  He said also that he wanted his union to collectively bargain for him and thought that he would get a fairer go if this happened.
43 Mr Di Carlo said that he believed that he had no other means of improving his work conditions.  He also said that on the AWA he would be getting more than he is currently getting.  He said that a man on an AWA gets time and a half whilst he gets a 20% loading.  He said that the pay was very similar, but he was concerned about the hours.

44 Mr David Charles Anderson, a truck driver with Sealanes, gave evidence that he was being paid under the previous workplace agreement conditions (see page 27 (AB)), the state workplace agreement.  He said that he wanted a collective agreement to preserve the conditions at work.  He said that it was a gradual erosion of conditions.  He mentioned the shifts which they have been asked to go on as an example, saying that his wage would fall from $42,000.00 to $30,000.00 per annum.  He said that he had been asked once to sign an AWA, but he had not signed it because he wished his union to bargain for him.  He said that they had more bargaining power, and employees do not always get a fair deal at Sealanes.  He said that he works a five day shift.  He said that in relation to his conditions, he wanted to continue as he always had.  He also said that a four day week which had been instituted in some areas by Sealanes would cost him up to 25% of his wage.

45 Mr Antonio Fedele, unemployed as at 27 October 2003, was formerly employed by Sealanes as a handyman for a period of 52 months.  He is not a member of or eligible to be a member of the respondent.  He gave evidence that he was asked to sign an AWA and did not do so.  He was told by Mr Victor Paino, who was described as an owner of the business, and by Mr Alia Raffaele, a warehouse manager, that if he did not sign “They’ll redundance you”.  On 1 August 2003, he was, in fact, retrenched for redundancy.  This was about eight or nine weeks after he did not sign an AWA.  He said that he did not sign the AWA because it was no good for him.  He said that he was not under an award mentioned in the application, but under the Metal Trades Award.  His union, the AMWPKIEU told him that he received eight weeks redundancy pay.

46 Mr Constantine Asvesti, a truck driver employed by Sealanes, gave evidence (see page 143 of the transcript at first instance).  His evidence was that he had been offered an AWA by Sealanes, that he had not signed one, that he did not wish to sign one, and, further, that he wanted the union to collectively bargain for him.  He said that his supervisor approached him three times to sign the AWA.  He is a member of the TWU.  He said that he did not like the wording in the AWA agreement.  The union is in a stronger position to bargain for members, he said.  He said that he was there because he wanted the money.  He said that he believed that he should get double overtime on Sundays.

47 There was evidence from Mr Timothy John Dawson, an organiser with the TWU, who said that he had reasonable knowledge of the operation of various businesses which he visited, including Sealanes and competitors of Sealanes.  He said that he visits Foodlink, Rand, P & O and Clelands worksites.

48 He also said that the negotiations which he had with Sealanes went on for a little over a year commencing in October/November 2002.  He attempted, he said, to negotiate an EBA, but Sealanes were in the process of offering a number of their employees AWAs.  Sealanes was adamant, he said, that it wanted an AWA in place.  He carried out a written survey of members of the TWU employed by Sealanes.  One hundred percent said that they would like a certified agreement.  He said that he believed that AWAs take away the ability in a union to negotiate in good faith and truly represent employees in the workplace.  He also said that the AWA was deficient in relation to when people should be paid overtime and in relation to a reasonable amount of hours such as 9.6 hours a day, Monday to Friday, which is what was in the enterprise order.  He said that Sealanes’ business was a type of cross stocking in that they have produce items which they sell to shops and customers cheaper than anyone else can.  They also supply the ships and the navy, he said.  They deliver a number of food products to one person.  They are both warehouse and distribution centre.  They have a small retail shop.  They also are engaged, he said, in transport using their own drivers to deliver the goods.

49 He said that he was familiar with the business of Foodlink, a business run by FAL, and which he said was run in a similar way to the business of Sealanes.  He said that Foodlink has a warehouse, a distribution and supply business, and their own vehicles and employees to do deliveries.  He said that delivery to ships is no different to delivery elsewhere.  Foodlink have a small retail shop like Sealanes.
50 He also said that Rand do warehouse distributions and transport and are similar to Sealanes, except that they do not have a retail shop.  He said that they deliver to the same shops and docks and businesses as Sealanes throughout Western Australia.
51 Clelands, he said, do similar work too, with a distribution centre warehouse and the provision of transport.

52 All of these employers have cool rooms and freezers.  Some, like P & O, which is similar in its operations, have extensive freezer sections.  He said that Sealanes are respondents to the TWG Award, as are the others ((ie) Sealanes, Foodlink, Clelands and P & O), because they employ truck drivers.  He looked at comparisons of amounts paid by Rand, P & O and Multi Group Distribution Services Pty Ltd (hereinafter called “Multi Group”) in industrial agreements.  He said that drivers at Foodlink are paid $570.00 per week or $15.00 per hour.  (A comparison of truck driver rates, exhibit A9, truck driver base rate grade 3, and three certified agreements registered in the federal Commission, exhibit A10, were tendered).
53 Those agreements are between Rand National Transport, P & O Ports Ltd and Multi Group and the relevant unions.  Mr Dawson’s evidence was too, that Multi Group Distribution does deliveries like Sealanes, Foodlink and the others.  He said in cross-examination that at no time did he stand in front of the employees and say that he would get them $100.00 per week (see page 173 (AB)).

54 He admitted that the survey which he issued to members to be filled in did state that wages at P & O, Rand and Clelands are about $650.00 for a 38 hour week.  In the survey the employees said that that is the wage which they would like.  His desire, he said, was to improve the terms and conditions of the members; and if they could negotiate $650.00 for the members they would do that.  He said that the members had not voted on $650.00 as what they wanted to claim in October or November 2002.

55 A majority of the businesses to which he referred, he said, paid less than that.  He did not raise the figure of $650.00 in discussions with Ms Christine Vosnaco of Sealanes in October/November 2002.  He did meet her several times.  He said that the unions went into good faith bargaining with the company and all that it did was to drag out the discussions so as to get people to sign AWAs.  (That was not denied in evidence, by Mr Power or by anyone else).

56 He said the TWU was always willing to accept EBA rates with increases in line with TWU EBAs.  He said that they did seek $650.00 in October/November 2002.  There were, however, increases in the EBAs between October/November 2002 to July 2003.  Those agreements would have risen 4% or 5% during the period, that is by about $40.00 to $50.00 per week, not $100.00 (see page 178 (AB)).  He said that the TWU had claimed $100.00 increase from Sealanes because it believed that they needed to come to the table and bargain in good faith.  He agreed that the claim for $100.00 as an industry standard was made even though the industry standard is really $40.00 or $50.00.

57 Eight survey forms were filled out by members, but 100% supported the enterprise order claim ((ie) 12 members).  They sought “a collective agreement”.  Some members have signed AWAs, he admitted.  He said that if the employees work under the AWA they can work an average of 38 hours per week, Monday to Saturday, over a 28 day period and they get a 20% loading if they work between certain times on certain days, but they are not paid time and a half or double time as they would under the award.  Further, he said that even though they are not required to work more than 12 hours in one day they get a 30% loading for night shift under the award, not 20%.  He denied that the hours of work clause in the AWA was a responsible clause.  At an extreme, under the AWA, he said, one could work 12 hour shifts, Monday to Saturday, in one week, that is 72 hours, but perhaps even 84 hours as the Commissioner pointed out (see page 187 (AB)).  It is quite clear that the provision for 12 hour shifts, six days a week, was unacceptable to the unions, although the evidence was from Mr Power that employees were not worked more than 38 hours per week.
58 Sealanes had recently required the ordinary hours to be worked over four not five days a week, he said.  That also was admitted by Mr Power.
59 Mr Martin Brian Pritchard, the secretary of the National Union of Workers, West Australian Branch (a federal branch), and the assistant secretary of the SDA, and also an employee of the FPU, gave evidence.  Half way through the negotiations between Sealanes and the above-named respondents, he said that he was told that an AWA was the only basis on which Sealanes wanted to employ its employees.  (Again this was not denied).  The above-named respondents made it clear that they wanted a collective agreement.  He caused a survey of SDA and FPU members to be made.  He received the surveys back in the office.  His evidence was that it was not possible to bargain in good faith for AWAs because employees do not have the strength of character to be able to negotiate on their own behalf in all cases.  He also said that he believed that collective agreements provide that security and direction that many employees wish.
60 A dispute had arisen at one time about freezer allowances because persons under the AWA were paid $38.00 per week as freezer allowances, whilst persons not on the AWA received about $24.00 per week.  Mr Pritchard said that he had asked the company to pay all employees $38.00 per week for freezer allowances, a request which was rejected (see the letter of 13 October 2003 to Mr Brian Pozzi, chief executive officer of Sealanes, from Mr Joe Bullock, general secretary of the SDA, at page 545 (AB)).
61 Mr Pritchard said in effect that the grievance procedure in the AWA was defective, because the matter had to be referred to an agreed mediator.  Thus, if the parties could not agree on the mediator, the process could be frustrated because the company, for example, failed to agree a mediator.  That is why in the EO the respondent sought a more effective grievance procedure clause which was included.  (That evidence was not denied).  No serious exception was taken with that view.  
62 His evidence, too, was that it was important for an industrial agreement to apply on site because, through collective bargaining, organisation on site was better done (see objects s6(ad) of the Act).

63 He expressed the opinion that AWAs do not lend themselves to collective bargaining, and therefore frustrate the organisation of a site.  
64 In the bargaining before the AWAs were signed there were, he said, 70 employees who had shown a desire to join the union and collectively bargain.  Because of the AWAs, he said, the organisation fell apart and there is one member left.  He opined that Sealanes have done nothing to promote collective bargaining over individual agreements, but done everything to frustrate it (see s6(ad) of the Act).

65 He opined further that the enterprise order was fair and reasonable.  He also said that the AWAs provide for much more flexibility than an employer would ever use with lower wages.  He also said that the AWAs do not “fulfil all its legal requirements”, but did not explain that comment.  He expressed the opinion that the enterprise order was one which furthered the object of the Act, to enable employers and employees to reach agreements appropriate to the needs of the enterprise within the industry and the employees in those enterprises.  The agreement, he said, was based in part on experiences with competitors of Sealanes.  He said that he was fully aware of the operations of Sealanes and of the duties of the employees of Sealanes.  He said that some matters had been raised with Sealanes concerning compliance with awards on site.  Mr Pritchard also said that the unions do not want to make the company unprofitable and had built in flexibility in the enterprise order sought so that people could work 57 hours per week without a penalty being payable by the employer.  He said also that the rostering provisions provide Sealanes with the flexibility required.
66 Mr Pozzi told Mr Pritchard once when he said to him “There’s a lot of flexibility here” that “We don’t need it now but we may do in the future”.

67 There is no restriction in the AWA on split shifts and these are opposed because of the physical impact.  The enterprise order provides 57 hours a week at a single time, nine and a half hours a day at single time, and a six day working week at single time.  Therefore $650.00 per week meets a “no disadvantage test”.  It is a fair rate for the flexibilities which the company would utilise.  However, he agreed that a lower rate, such as $588.00 per week with more strict conditions was not beyond the pale (see page 201 (AB)).  He also said that if employees were to work a “fairly unfriendly roster” ((eg) work split shifts Saturdays and Sundays), then a higher rate should prevail.
68 Mr Pritchard went on to say that they have negotiated rates in the higher $600’s elsewhere for the sort of unfriendly rosters that may be required by the company.  Thus, he opined that the rate of $650.00 per week in the draft enterprise order was a fair rate given the flexibility in the agreement, and that it is cheaper than what their counterparts in the industry pay.  He said that from visiting sites, talking to management and members, and knowing the work done he was familiar with the operation of Foodlink, Rand, P & O and Clelands.  All of these companies, he said, are distribution centres and warehouses for food to be delivered to places like hostels, hospitals, old age homes and ships, in particular, food services what Rand, Foodlink and Sealanes are in.  They are all slightly different, but Rand are very close, very very similar.  What people do as the core business, he said, is to receive stock, put stock away, pick orders, put them on trucks, and deliver them.  Both FAL and Sealanes have cool room facilities, dry good facilities and freezer facilities.  He said that the SWS Award applies to retailing, warehousing and distribution, and has retail assistant and stores people as their main classifications.
69 The awards for which he is responsible at Sealanes are maintained, he said.  He believed that about 28 members of the unions work at Sealanes.  He said that he would certainly strive for industrial harmony between the employees, the employer and the union.  He went on to add that there were two competing industrial instruments already in the work site, the award and the AWAs.  He did not admit that it would be better not to have competing industrial instruments.  He also said that he did not believe that the company would allow disharmony to occur between those on AWAs and those the subject of the enterprise order.  Mr Pritchard said that he did not believe that an agreement which gives $100.00 per week or more to 17 employees when the other 90% are on less, is going to create industrial disharmony because it is not in the union’s, the company’s or the employees’ best interest.  He therefore said that he believes that they will work it through.  He said that if the Commission makes the enterprise order, then it should apply to everyone.

70 Mr Pritchard had a number of criticisms of the AWA.  One of the major ones was of the hours clause because there was no resolution available, he said, if the company forced them to work hours in an unfair way.  He said that an employer who worked unsociable hours should have to pay a premium or a shift payment.  He also said that there had probably not been any increase in the base rate of pay between November 2002 and June 2003.  He said that most enterprise agreements provided for an increase of 4% to 5% per annum.

71 P & O and Rand’s rates, he said, would be closer to $700.00 per week.  Under the award for a storeman, grade 2, the rate would be $550.00 a week about, he said.  He said that a 4% increase would amount to about $20.00 odd per week.  He did not agree that the unions were claiming $100.00 because they had upped the ante to what was not reasonable (see page 223 (AB)).  He said clearly in cross-examination that he believed $650.00 per week was at the lighter end of what was being paid in that end of the food services industry within which Sealanes fits.
72 Before making the claim, Mr Pritchard said he looked at the agreements which they had with Sealanes and with competitors, namely Foodlink, Clelands and P & O.

73 The only witness called on behalf of Sealanes was the Sealanes’ Human Resources and Quality Assurance Manager, Mr Power.  He had occupied that position as at 28 November 2003 for eight months approximately.  He agreed that, over the preceding 11 months, his company had been actively involved in promoting AWAs, and as at that date, 150 had signed them, being 90% of the workforce.  (A copy of AWAs put to employees since March 2003 and recently amended was tendered).  He said that over the 12 months, beginning approximately in October/November 2002, Sealanes had been actively promoting AWAs within its workforce.
74 He said that until the above-named respondents initiated a formal bargaining process in June 2003 there had been no claim by respondent organisations for increased wages over and above what the AWA rate of pay was, apart from an increased rate for freezer allowance and the TWU requesting additional monies for undertaking additional duties.

75 He had prepared a document which contained the rates of pay paid to the various callings in Sealanes at Fremantle comparing them with the award and the draft enterprise order.  
76 He confirmed that his company buys and sells goods from suppliers and some are frozen goods and need to be maintained in freezers, cold rooms and chillers.  Some of the goods, he said, about two-thirds, are dry goods.  Sealanes distribute their own goods, not others.  About one-third are frozen.  Sealanes wholesale the goods to restaurants, the casino, to ships and other buyers, and formerly to the United States Navy.  Most generally, food is supplied.  The business operates only in Western Australia.  The workforce receives goods, unloads trucks, stores products, and works day and night, with a night shift, six days a week.  The goods are picked and packed and drivers deliver them to retailers and ships at the docks.  The Sealanes retail shop operates seven days a week.  
77 They employ storemen, grade 2, who operate forklifts and truck drivers who deliver goods and shop assistants who sell.  They have fish filleters and freezer hands and dry store people (see page 243 (AB)).  
78 He produced exhibit R3, a comparison of payments under the award.  
79 He said that in the event that the increase sought by the EO remained in place, there are 31 drivers who would be paid, $915,000.00 odd under the award presently without overtime; they would be paid $1.156 million if the enterprise order was made, namely an extra $177,000.00.  He said that seven night store staff receiving $204,000.00 under the award, it would be $220,000.00 under the AWA, and $261,000.00 under the enterprise order.  Seven people in the freezer night shift would be paid $212,000.00 under the award, $233,000.00 under the AWA, and an extra $40,000.00 under the enterprise order.  Thirteen people in the day store freezer would be paid $394,000.00 under the award, $433,000.00 under the AWA, and an extra $74,000.00 under the proposed enterprise order.  Nineteen people in the day store would receive $553,000.00 under the award, $599,000.00 under the AWA, and an extra $109,000.00 under the enterprise order.  Twenty one retail people would cost another $120,000.00 from what is paid under the AWA.  Five fish processing people would cost an extra $28,680.00, and 28 clerical employees would cost $816,000.00 under the award, $883,000.00 under the AWA and an extra $160,000.00 under the proposed enterprise order.  Further, he said there is additional workers’ compensation premium, payroll tax and overtime, the latter costing an extra $114,000.00 (see page 243 (AB)).  

(Paragraphs 80-91 inclusive contain evidence in camera which is not referred to herein).
80 Mr Power agreed in cross-examination that the problem was that the people who worked under the AWA could be asked to work up to 84 hours a week in ordinary time, but he said that they are simply not asked to and do not do so.  They work 38 hours a week on average.  Mr Power said that they would not work anyone over 38 hours per week.  He described that part of the draft enterprise order which suggested 57 hours, Monday to Friday, 9.5 hours a day, could be worked, and the following week that one could work two days a week as pie in the sky.  He said it was not workable.  He admitted that there was no legal obligation to “flow on” any part of an enterprise order to any employer not covered by it.  He admitted that the Cleland Cold Store certified agreement and the Rand National Transport agreement are read in conjunction with the TWU, and all of the agreements are read in conjunction with the base awards.
81 He explained that out of 213 employees 137 were on wages and 76 on salaries.  He sought to draw distinctions between Rand, P & O, Clelands and Foodlink and said that most of the Sealanes’ storemen are pickers and pickers do not operate forklifts unlike at Rand.  He said that Rand’s business does not compare with Sealanes at all because they store goods for other parties, whereas Sealanes buys from suppliers and therefore has to find a market for the goods.  Clelands which has been sold to a multinational company also stored frozen goods for third parties.  Foodlink is directly competed with by Sealanes, he said.  However, he said that Foodlink “is a multinational company … a giant compared to us”.  He denied that extra money was being offered to induce employees to sign the AWAs.  He did not agree that Rand got the United States Navy contract.

82 He agreed that in the Rand Enterprise Agreement a storeman grade 2 at Rand is paid $651.43 per week, that is a storeperson grade 2 who has a forklift ticket.
COMPARISONS
83 I wish to refer to various comparisons of rates and hours and amounts payable.  A comparison of Sealanes’ rates with other employers in the industry as at 23 October 2003 appears in exhibit A7 (pages 339A and 340A (AB)).  
84 That shows that a storeperson operator grade 1 at Clelands Cold Stores Pty Ltd received a base pay of $600.80 per week, together with bonus and service pay and a cold store allowance of $25.08 a week.  To these are added where appropriate all allowances, and the total is $674.42 per week.  This EBA is pursuant to the SWS Award.

85 Next, storepersons grade 2 who are employed by P & O Cold Logistics Ltd are paid $752.95 per week with base pay of $712.05 per week.

86 The Rand National Transport Enterprise Bargaining Agreement 2002 for storepersons prescribes $651.43 per week base pay, plus $30.00 a week cold allowance, equalling $713.43, plus bonus $32.00.

87 Foodlink pays storepersons grade 3 $693.58 per week in total, and $651.40 base pay.

88 The average of the four is $708.60 per week against Sealanes $588.00 (my emphasis).
89 The Clelands Cold Stores (Aust) Pty Ltd Enterprise Agreement 2002 (see page 391 (AB) et seq) was registered in this Commission on 24 October 2002, about a year before the enterprise order.  It prescribed in clause 28 the sum of $600.80 for storeperson operator grade 1, increased by about $40.00 per week on 1 July 2003 and about the same on 1 December 2003.  There are also service payments of $5.00 per week after six months service, $10.00 per week after 12 months, and $15.00 per week after 18 months.  Clause 28. – Wages (see pages 409-410 (AB)) applies.

90 There is a certified agreement between the SDA and P & O Cold Logistics Ltd (see exhibit A7, pages 422 (AB) et seq) certified on 8 November 2001 in the Australian Industrial Relations Commission, which provides a base rate for storeperson grade 1 after 1 October 2003 of $680.78 per week and storeperson grade 2 of $712.05 per week after the same date (see clause 27. – Wages, page 439 (AB)).
91 The Rand National Transport Enterprise Bargaining Agreement 2002 registered in this Commission on 12 December 2002, nearly a year before the enterprise order was made (see pages 451 (AB) et seq) prescribes in clause 7. – Wages (see page 453 (AB)) that as from 1 August 2003 the wage for full-time employees will be $651.43 per week on a base wage of $580.55 per week. The Rand National Transport Enterprise Bargaining Agreement 2002 (the Private Transport Industry) was registered on 20 January 2003 in the Australian Industrial Relations Commission (see page 524 (AB)).
92 A comparison document (exhibit A8, pages 520-522 (AB)) compares the SWS Award per week with the AWA rate per week and calculates it at $550.00, which is Mr Power’s figure, with the addition of $38.00 freezer allowance per week, making $588.00 per week in total, and noting that the enterprise order provides a discount of $24.11 a week to the SWA award.
93 The SWS Award per week prescribes with $24.32 cold storage allowance and tea break and meal allowance, $587.05 per week.  There is a costing of the two hours per day free overtime over a six day week at $87.06 per week.  Thus, $87.06 plus award rate, including cold storage allowance, together with meal breaks, makes a total of $674.11 per week.  Thus, so the calculation goes, the proposed enterprise order provides a discount of $24.11 to the SWS Award (see pages 520-521 (AB)).
94 At page 523 (AB) there is a comparison of truck drivers’ rates between what is paid under the TWG Award and what is paid at Sealanes under the AWA.  The base rate grade 3 under the TWG Award (see page 523 (AB)) is $505.20 per week.  Sealanes’ employees work a 38 hour week over four days per week for an AWA payment of $550.00 per week.  The comparative award rate at 7.5 hours per day together with meal money makes a total of $585.80 according to that comparison.
95 The Rand National Transport Enterprise Bargaining Agreement 2002, certified in the federal Commission (see page 524 (AB)) on 20 January 2003, provides an increase based on a 38 hour week, Monday to Friday, up to 31 August 2003 of $14.74 per week for a grade 3, and a further $15.33 per week for a grade 3 up to 31 August 2004 (see page 526 (AB)).

96 The comparison document (see pages 580 (AB) et seq) tendered by Sealanes shows (see page 582 (AB)) that a storeperson level 2 under the AWA receives an AWA rate of $550.00 per week, plus freezer allowance of $38.00, Saturday work loading of 50% per week, and a forklift allowance, which brings a total of $659.00 per week.  The comparison shows that the SWS Award per week prescribes an award rate of $551.40 per week, with $25.10 freezer allowance, making the amount payable $576.50, which means, if that is right, that the AWA rate per week exceeds the award by $82.50 per week.

97 Next, the comparison refers to the price of two hours free overtime per day, Monday to Saturday, being $14.51 multiplied by six for six days a week work Monday to Saturday.  The maximum savings is two hours per day for four days not six days, so Sealanes asserts.  Thus, so the comparison provided by Sealanes said, if the employee works extra days that is overtime.
98 A comparison went on to compare the pay of various classifications under the AWA with the pay of the same classifications by other employers.  For example, a storeperson grade 1/forklift operator earns $679.44 per week at Clelands, and under the AWA he earns $682.74 per week.

99 A food preparation operator grade 3A is paid $527.49 at D’Orsogna Ltd and $604.00 per week under the AWA by Sealanes although that is an Australian Meat Industry Union Award and is of little assistance in this matter.
100 A grade 3 driver working a 38 hour week employed by Rand receives $582.54 per week, whilst under the AWA he receives $586.18 per week.

101 The union EBA average is recorded at $597.26 per week against a Sealanes average of $629.82 (my emphasis).
102 I should add that, at first instance, it was conceded that the base rate in the AWA is $1.00 less than the amount paid to a storeperson driving a forklift under the SWA award.  The amount in the AWA is $550.00 and the award rate is $551.00.  
103 However, the rate of $42.00 which the AWA base rate was said to exceed the award by was said only to apply to a handful of people processing food and not to the bulk of employees at Sealanes who are warehouse personnel and transport workers.
104 The Sealanes Flexibility Comparison Document (see page 39 (AB)) shows that the enterprise order offers more flexibility and a number of cost savings compared to the award.  For example, overtime is not to be paid until an average 38 hour week is worked over a 28 days period and ordinary hours can be worked over six days per week as distinct from five days per week for the three awards.

105 The night shift loading is 20% compared to 25 and 30% in the awards, and the rosters can be altered on one week’s notice as distinct from one month’s notice in the SWS Award.  Starting time is 6.00am as distinct from 6.30am which gives another half hour of ordinary time.  Rostered days off exist not by entitlement but by agreement.  I have already referred to the maximum ordinary hours per day of 9.5 in the enterprise as against 7.6 in the awards.

106 I have also referred to the flexibility afforded by the incorporation of employer accepted AWA clauses in the enterprise order.

FINDINGS AT FIRST INSTANCE
107 This is a summary of the findings made by the Commissioner at first instance relevant to this appeal.

108 The Commissioner at first instance accepted the evidence of each witness.

109 The Commissioner considered what “fair and reasonable” meant, having regard to the Australian Concise Oxford Dictionary, 8th Edition.

110 The Commissioner found that it was “fair and reasonable” that an enterprise order should issue in this instance.  She found that even though 91% of Sealanes’ workforce have signed individual AWAs she formed the opinion on the evidence given by the six employees and the two union officials in these proceedings about feedback from its membership that it is highly probable that all employees who had not as yet signed an AWA wished to be covered by a collective agreement and to be represented by their relevant union.

111 She also found that these employees and the other employees who had refused to sign an individual AWA should have their terms and conditions of employment governed by a collective agreement.  By that, she meant an enterprise order.  
112 In making that decision, she took account of the following:-

(a) The objects contained in s6(ab), (ad), (ae), (af) and (ca) of the Act.

(b) That employees who have chosen not to be covered by an individual AWA should not be disadvantaged or deprived of the right to the terms and conditions of employment of a collective agreement when terms and conditions of employment above the award safety nets have not come about through other mechanisms.

(c) She had regard to s26(1)(a) and (d)(iii) of the Act.

(d) Since only 13 employees are to be covered by the proposed enterprise order the financial impost on Sealanes was therefore minimal.
(e) There was no evidence to support Sealanes’ claim that disputation would occur if pay rates within its workforce varied if it did not “flow on” the increase to AWA employees.
(f) (i)
That Sealanes currently pays different rates of pay to employees undertaking the same work by the payment of a higher freezer allowance to AWA employees compared to non AWA employees.

(ii)
This wage disparity has not caused any disputation.
(g) Sealanes’ employees currently work under differing industrial instruments and no evidence was given by Sealanes that this was causing any difficulties.

(h) That it was appropriate to issue an enterprise order containing all of the clauses sought by the above-named respondents, except clause 11 – Leave.  That in doing so she took account of the fact that the enterprise order sought by the above-named respondents should include many of the clauses contained in the AWA so as to enable consistency and take into account the interests of Sealanes in relation to efficiency and productivity of the workplace.
(i) That clauses 1, 3, 4, 10, 13, 14, 15, 16 and 17 proposed by the above-named respondents were similar in meaning to the same clauses in the AWA and other clauses proposed by the above-named respondents (except clause 5 – Hours of Work, clause 9 – Wages, and clause 18 – Problem Solving Procedures).
(j) That including clauses 5, 9 and 18 of the proposed enterprise order, the Commissioner took into account the current award provisions relevant to these clauses and that some terms of the Sealanes AWAs provided less than the safety nets provided in the relevant awards and also that those terms should be rejected.

(k) That clause 11 relating to leave provisions should be included in the enterprise order (with some minor amendments) since this provision was a more comprehensive provision than the leave provision in the AWAs.

(l) That the proposed clauses 5 and 9 should be included, providing as they do for increased wages in return for flexible working arrangements, which flexibilities provided significant economic advantages in return for the wage increase (see the attached comparison schedule).

(m) That the dispute resolution clause shall be should be included because it provides a fairer mechanism than the AWA clause.

ISSUES AND CONCLUSIONS 
113 The decision appealed against is a discretionary decision as that term is defined in Norbis v Norbis [1986] 161 CLR 513 (see also Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194).  Thus, it is for the appellant to establish that the exercise of the discretion of the Commissioner at first instance miscarried according to the principles laid down in House v The King [1936] 55 CLR 499 (see also Gromark Packaging v FMWU (1992) 73 WAIG 220 (IAC)).  If the appellant does not do so, then there is no warrant in the Full Bench to interfere with the exercise of the discretion at first instance, and there is particularly no warrant in the Full Bench to substitute the exercise of its discretion for that of the Commission at first instance.  The nature of s42I applications was considered and the principles applying to them were laid down by a unanimous Full Bench in Hanssen Pty Ltd v CFMEU (2004) 84 WAIG 694 (FB).
114 This application under s42I of the Act was one made after the Commission had declared under s42H that bargaining had ended between negotiating parties.  In fact, it might be more accurate to say that Sealanes was given a notice under s42(1) and did not respond to the notice within the prescribed period or responded with a refusal to bargain.  In a letter of 12 September 2003, written on behalf of Sealanes, there was a clear refusal to bargain.  However, that does not matter.

115 No negotiations ever occurred between the parties in relation to this matter after the requisite notice was given and the application filed, and, in fact, Sealanes advised the above-named respondents that the matter was to be left to arbitration.  Sealanes made it clear to the unions, at all material times, that it required its employees to be subject to AWAs.  Sealanes, it is clear had no interest in bargaining with the respondent employee organisations and refused to do so.
116 Back as far as March 2003, whilst the negotiations between the respondent organisations and Sealanes were occurring, Sealanes commenced to sign up 180 of its workers to AWAs under the WR Act.  Thirteen employees, most of whom were and/or are storepersons subject to the SWS Award, were not content with signing AWAs for reasons which they expressed in evidence, and, notwithstanding evidence of some pressure on them by their employer, refused to sign them.

117 Whilst at first Mr Momber seemed to suggest that the enterprise order and its terms would flow on pursuant to s42J of the Act to all employees, including those under AWAs, that, of course, cannot occur in the face of an AWA.  In the end, he correctly so conceded.
118 The percentage of employees of Sealanes presently covered by the enterprise order consists of 9% only.
119 The Commissioner was required by s42I(1)(c) in relation to the s42I application, subsection (2)(a)(ii), to, act in the following manner (see the prescription for how the Commission is to act set down in Hanssen Pty Ltd v CFMEU (FB) (op cit)).

120 The Commission is required by the provisions to do the following:-

(a) Consider whether it should make an order providing for any matter that might otherwise be provided for in an industrial agreement to which the negotiating parties refer to in paragraph (a).
(b) Consider whether to make an order, that is an enterprise order, providing for any matter that might otherwise be provided for in an industrial agreement to which the initiating party and the person to whom the notice was given under s42(1), namely Sealanes in this case, were parties.

(c) The Commission is empowered to do so irrespective of the provisions of any award, order or industrial agreement already in force.

(d) The Commission is further required to make an order that is fair and reasonable in all the circumstances.  (It follows (see Hanssen Pty Ltd v CFMEU (FB) (op cit)), that if it is not fair and reasonable to make an order then the Commission does not make one).  Further, it is a requirement that the Commission make an order which contains terms which are fair and reasonable in all of the circumstances. 

121 There is no doubt that the Commissioner had jurisdiction to make the orders which were made and that was not a matter raised upon appeal, nor can it be reasonably seen how it could have been.
122 There are signposts to be followed by the Commission under s6 of the Act, the objects section, some of which were referred to by the Commissioner and which are required to be referred to by the Commissioner.  These are as follows:-

“The principal objects of this Act are — 

(a) to promote goodwill in industry and in enterprises within industry;

(ab)
to promote the principles of freedom of association and the right to organise;

(ad)
to promote collective bargaining and to establish the primacy of collective agreements over individual agreements;
(ae)
to ensure all agreements registered under this Act provide for fair terms and conditions of employment;
(af)
to facilitate the efficient organisation and performance of work according to the needs of an industry and enterprises within it, balanced with fairness to the employees in the industry and enterprises;
(ag)
to encourage employers, employees and organisations to reach agreements appropriate to the needs of enterprises within industry and the employees in those enterprises;
(ca)
to provide a system of fair wages and conditions of employment;”
123 There are other statutory requirements about how the Commission was to act in the matter and they are as follows:-

(a)
Pursuant to s26(1)(a) of the Act the Commission shall act according to equity, good conscience and the substantial merits of the case without regard to technicalities or legal forms.
(b)
Pursuant to s26(1)(c) the Commission shall have regard for the interests of the persons immediately concerned whether directly affected or not, and, where appropriate, for the interests of the community as a whole.
(c)
Pursuant to s26(1)(d) the Commission shall take into consideration to the extent that it is relevant, particularly in this case (iii), the capacity of employers as a whole or of an individual employer to pay wages, salaries, allowances or other remuneration and to bear the cost of improved or additional conditions of employment.
(d)
Pursuant to s26(1)(d)(v) the Commission shall take into consideration any changes in productivity that have occurred or are likely to occur.

(e)
Pursuant to s26(1)(d)(vi) the Commission shall take into consideration the need to facilitate the efficient organisation and performance of work according to the needs of an industry and enterprises within it, balanced with fairness to the employees in the industry and enterprises.
(f)
Pursuant to s26(1)(d)(vii) the Commission shall take into consideration the need to encourage employers, employees and organisations to reach agreements appropriate to the needs of enterprises and the employees in those enterprises.
124 There are a number of matters of fact and factors which it is necessary to consider:-
(a) That there are only 13 employees who seek to be regulated by the enterprise order.

(b) That there was no evidence to the contrary and it is quite clear that competitors of Sealanes engaged in the same industry, and paid more generally than Sealanes to employees in the classifications concerned in this application.

(c) That these included Clelands, P&O, Rand and Foodlink.

(d) That increases to the wages of employees of competitors and of employers in the same industry in EBAs and other industrial instruments predated the increase contained in the enterprise order by a period of up to a year.  As did the increase of over award payments in the AWA made available to award employees.

(e) That the EBAs tendered, and to which I have referred above, Foodlink, Clelands and Rand, are all agreements to which the unions or their federal related or counterpart unions were parties, at the material times, and contains, to a substantial extent, the classifications common to Sealanes such as transport employees, freezer and warehouse personnel, all of whom do similar things.

(f) That the other agreements mentioned by Mr Momber have unions, other than these unions as parties and refer to some employees who do not carry on similar occupations to those employed by Sealanes and its competitors.

(g) That Mr Power admitted that Foodlink was in the same industry.

(h) (i) 
That even though a figure of $40.00-$50.00 increase as being acceptable was mentioned by Mr Dawson, there was no evidence that it was done authoritatively and on behalf of the respondents.  Further, that was a matter to be considered in bargaining if Sealanes was interested.  Sealanes did not want to bargain.  Sealanes wanted to have its employees parties to AWAs.  There was of course, no bargaining process.  That amount therefore, even if it were authoritatively mentioned by Mr Dawson, which it was not, is therefore of no relevance or weight.
(ii)
That Mr Pritchard gave evidence that he agreed with what was claimed, and there was no wish on the part of Sealanes to negotiate with the unions, who were entitled then to have their claim heard and determined on the merits.  That is what Sealanes said should occur and it did.  This bears out what I have just said.
(iii)
That, therefore, what one union offers as a figure to be discussed is, in the face of the evidence from both sides as to the merits of this matter, irrelevant.

(iv)
That the question of what offers might have been made in accordance with the AWA in the course of negotiations was thoroughly irrelevant.  The fact of the matter is that Sealanes did not engage in any negotiations at all and opposed the application without making any counter proposal.  The question therefore is whether the exercise of the discretion of the Commissioner at first instance miscarried in awarding $100.00 per week by way of wage.

(i) That the members, in any event, required a substantial increase and made that known to their representatives.  (There is no evidence that the members disagreed with the figure claimed).
(j) That all of the employees seeking the enterprise order are engaged in storage, warehousing, food distribution, transport, supply and freezer processing.

(k) That all are covered by the scope clause of the award and there are EBAs registered in this Commission in relation to the TWG Award and the SWS Award.

(l) That all of the employers subject to the award and subject to the EBAs, and Sealanes, were clearly, from Mr Dawson’s evidence and Mr Power’s evidence, engaged in the same industry.  The evidence differentiated them in degree only.
(m) Foodlink was admitted to be a competitor whilst the others, such as P&O, Rands and Clelands were not admitted to be.  Even if what is said is that they are not comparable for the purposes of competition, they are comparable as belonging to the same industry as Sealanes and the enterprises therein.

(n) That, as a matter of fact, the amount sought by these employees of $650.00 per week is less than the $708.00 per week paid by some competitors to employees in the same classifications and more than the $550.00 per week paid pursuant to the AWAs to the 180 fellow employees.

(o) That, as a matter of fact, notwithstanding the assertions of Mr Power who gave evidence on behalf of Sealanes, there was no direct evidence from employees or any direct evidence that there would be industrial disputation or such unrest as to compel Sealanes to pay an amount equal to that awarded to employees under the enterprise order to the 180 other employees.

(p) That as a matter of fact the amount payable to 13 employees only is a small amount and could not foreseeably have any effect on the financial situation of the company.  It was not said in evidence that by itself it would.
(q) That whilst in a narrow and competitive market Sealanes was not “on the bones of its backside” and was not likely to suffer serious financial difficulty in the short term and certainly could afford to pay the amount of the increase sought to the 13 employees.

(r) That the AWA provided that an employee could be required to work 80 hours a week or at least 72 hours on seven days of the week which, whether such provision was invoked or not, is, by itself, a thoroughly unfair and unreasonable clause and it was open to so find, particularly in comparison with the hours clause in the enterprise order. 

(s) That because of the maximum of 9.5 hours which was capable of being worked a day under the enterprise order, instead of 7.6 hours per day under the award, there were 21 hours extra ordinary time which could be worked Monday to Friday.  Further, on a Saturday, as much as 9.5 hours of ordinary time could be worked without attracting loadings or overtime payments.  
(t) That this could save monies on what was required to be paid out under the award in a sum of as much as $123.00 or as little as $23.00.  This is what would occur if an employer chose to work the employees Monday to Friday.

(u) That there is a 5% discount on shift loadings amounting to $25.00 to $28.00, depending on the classification.

(v) That the enterprise order provides a 20% night shift loading, but it applies only to hours actually worked.

(w) That, therefore, the reduction of hours in the enterprise order which still provide 19 hours at low rates, that is without overtime, per week at the instance of the employer in the draft enterprise order is, on all of the evidence, fair to employees and the employer.

(x) That the day now begins under the enterprise order at 6.00am, not 6.30am, and ends at 6.00pm.  Thus, there is a half hour extra worked from start with no overtime.  This saves, too, the 50% Saturday loading, giving a saving of approximately $20.00 per week.

(y) That, further, rosters can now be fixed by agreement and do not require the giving of one month’s notice.

(z) That the calculations made on the award of the flexibility available and the figures involved and adopted by the Commissioner indicate that $100.00 per week is a fair and reasonable amount.  The flexibility offered is borne out by the large number of AWA conditions adopted as terms of the enterprise order and significantly not opposed by Sealanes.

(aa) That there was no opposition to the improved grievance procedure clause.

(ab) That it is quite clear on the evidence that Sealanes wished all employees, and, indeed, pressured some persons to enter the AWAs at the same time as the unions were attempting to negotiate a collective bargain with it.

(ac) That there is no evidence that the amount sought to be paid for wages by this application is unfair or unreasonable or oppressive or unable to be paid.

(ad) That employees who signed AWAs will be less well off is not at all relevant, having regard to the fact that they elected to enter into those agreements, and employees who wish their unions to bargain for them under the Act have every right to do so.  Indeed, the Act encourages and facilitates such an event occurring.

(ae) That the order was not convincingly contested except for the increase in wages sought.  The change in hours sought was not convincingly contested and the new grievance clause was not.  Further the productivity and efficiency of the enterprise was to be maintained by a fair wage for all award employees and by simultaneously maintaining clauses acceptable to the employee since they were in the AWAs in the interests of productivity and workplace efficiency.
125 It was open to find and the Commissioner was correct to find therefore:-

(a) That there was flexibility which would afford substantial cost benefits to Sealanes.
(b) That the amount of the wage sought was quite fair.
(c) That all of the amendments were fair and reasonable.
(d) That the enterprise order itself was fair and reasonable and it was not contended otherwise, except in relation to the two clauses which I have mentioned.
(e) That there was no obligation to allow the AWAs to operate as an estoppel.
(f) That the amount sought to be awarded was no so large or unfair that it should not be awarded.
(g) That it will in any event end at about the same time as the AWAs end.
(h) That there was no or no persuasive evidence that there would be disputation or any requirement of an increase in the wage of AWA employees; nor was it said that such an increase would occur, nor was it was said when it would be.  Mr Power was somewhat circumspect in these matters.
(i) That, having regard to all of the objects of the Act and s26(1)(a) and the interests of all of the parties, it was open to make the order which was made for the reasons which the Commissioner expressed.
126 The Commissioner then incorporated a number of clauses and bargaining order generally in the terms sought.
127 The decision appealed against is a discretionary decision as that term is defined in Norbis v Norbis (op cit) (see also Coal and Allied Operations Pty Ltd v AIRC and Others (op cit)).
128 Therefore, it is incumbent upon the appellant to establish that the order made at first instance was in error because it was made by an error in the exercise of the discretion at first instance and that must be established pursuant to the principles laid down in House v The King (op cit) (see also Gromark Packaging v FMWU (IAC) (op cit) and a large number of cases in this Commission).  Unless that is established by the appellant, then there is no warrant in the Full Bench to interfere with the decision of the Commissioner at first instance, and certainly no warrant in the Full Bench to substitute the exercise of its discretion for that of the Commissioner at first instance.

Ground 1(a)
129 In ground 1 there were a number of allegations of errors of fact.
130 By this ground, it was alleged that the Commissioner at first instance erred in fact by increasing the payment for ordinary hours of work by $100.00 per week with annual increments whilst failing to properly take into account the cost impact on Sealanes’ business in its competitive environment.  There was evidence of a competitive environment and evidence that Sealanes was not down and out but was taking steps to turn things around.  There was no evidence of a continuing serious loss being experienced or likely to be experienced by Sealanes.  There was some evidence that there would be a loss if the enterprise order was made, but it was not at all conclusive that a loss might be suffered if all of the wages employees were to be paid an extra $100.00 per week on their base rate wage, costing another $743,000.00.  However, the fact of the matter is that this increase was not being sought for 146 employees on AWAs, but for 13 employees and their total amount of increase per annum would therefore be $67,600.00.  That would be required to be paid under the enterprise order.  There is no evidence at all that such a small amount would cause loss or long term loss to Sealanes.  Thus, having regard to s26(1)(d)(iii), as she did, and as she was required to do, the Commissioner was correct in finding that such an increase relating to only 13 employees, the Commissioner so found.  She was correct.  Under s26(1)(d)(iii), the Commissioner was required to consider, inter alia, the capacity of an employer to pay wages, salaries, allowances or other remuneration, and the Commissioner clearly did so.  It was also impliedly part of this ground and expressly part of ground 1(b).
131 It was properly conceded by Mr Power in evidence and eventually by Mr Momber (of Counsel) for Sealanes that there was no flow-on of the benefits conferred by an enterprise order made on this application to employees who were parties to AWAs ((ie) 146 employees) required by law or any written law.
132 The terms of the WR Act, s170VQ and s170VR to which I have referred above, make that entirely clear.  There is in the face of that Commonwealth legislation no provision of the Act which can require a flow-on to AWA employees of an enterprise order.  The crux of the argument that Sealanes did not have the capacity to pay was that the employer would voluntarily have to offer the increase of $100.00 per week to the other employees on AWAs, otherwise there would be industrial disharmony because some employees, that is 13, would have much higher wages than the majority.  This was a situation, according to Mr Power, which Sealanes would not and could not tolerate.  Mr Power said in evidence that the company could not afford to pay that extra $100.00 per week, and would have to find a away around the order or it would have to appeal against it.  However, there was no or no sufficient evidence of that.  In any event, the employees and the employer elected to enter into AWAs at or about the same time as some negotiations took place between the respondents and Sealanes.  Thus, the employees and Sealanes elected to take that path and the fact that they did should not constitute a bar to this claim.
133 There was, of course, evidence that a $12.90 per week greater freezer allowance was paid to AWA employees than to award employees.  This was $38.00 compared to $25.10.  Whilst that was queried by the unions, it did not lead to industrial harmony when Sealanes refused to apply it to award employees.  However, it is fair to say that it is not an amount readily comparable to $100.00 a week difference.
134 The Commissioner at first instance found that there was no evidence that disputation would occur if the rates within the workforce varied.  I note that no employee was called to give evidence otherwise, and no union witness said that that would occur.  Mr Power’s evidence was that he had predicted that unrest would occur.  Indeed, the uncontradicted evidence of Mr Pritchard, in particular, was that it was not in the interests of employees, unions and the employer if that were to occur and that they would work through it.  It would, however, be disingenuous to infer that such a difference might not cause discontent which is different from disputation.  However, when that might occur, whether it is required to be resolved, or what might resolve it is not definite on a consideration of his evidence.  In any event, it is to be noted that Sealanes and those employees who signed AWAs did so at a time when the unions were attempting to bargain collectively, and the employer has had the benefit for some months of rates of pay lower than are claimed in this application.  The AWA, too, is due to expire after the enterprise order.  Further, there are already two industrial instruments operating in the workplace, in any event, namely the award and the AWAs.  In addition, all of the increases granted under the EBAs of comparative or competitive employers predate by up to a year these increases.
135 In addition, the employer well knew or ought to have known that award employees are entitled through their organisations to collectively bargain for an enterprise agreement.  That right is specifically and expressly conferred by the Act, whether they were being paid the same rate as those on AWAs or not.

136 In addition, the enterprise order includes many of the clauses currently contained in the AWA which are included to enable consistency and maintain efficiency and productivity within the workplace, as the Commissioner found, and it was not contended otherwise.  What is, of course, a primary consideration is that the Act directs as an object and provides a mechanism for collective bargaining supported in the end by the Commission’s power to make enterprise orders.  Thus, as the Commissioner correctly found, employees have chosen not to be covered by an industrial AWA and should not be disadvantaged in the terms and conditions which they seek if they wish to adhere to an award and to seek an enterprise order arising out of failed negotiations for an EBA based on the award (see s26(1)(c), s6(ab), s6(ae), s6(af), s6(ag), and s6(ca) of the Act).  In any event, there were other relevant factors which she took into account and was entitled to take into account.  Cogently, however, the Commissioner was entitled to make the order which she made having regard to the facts and factors which I have listed above in paragraphs 135 and 136 hereof, as well as well as having regard to s6 of the Act and s26(1)(a) and s26(1)(c), on the basis that to do so was fair and reasonable and justified by the equity, good conscience and substantial merits of the case.  The Commissioner at first instance did not err in finding as she did on this point.

Ground 1(b)
137 The duty of the Commissioner was to consider what was fair and reasonable in all of the circumstances and whether it was fair and reasonable to make an order in the terms sought.  It is to be noted that the phrase “fairness and reasonableness” is to be judged in all of the circumstances of the case (see Hanssen Pty Ltd v CFMEU (FB) (op cit) at page 701 per Sharkey P, Coleman CC and Beech SC).  The Commissioner took that correct approach.

138 By ground 1(b) it is alleged that the Commissioner at first instance did not use any proper method of evaluation to determine or justify increasing the payment for ordinary hours by $100.00 per week with annual increment.  The reason it was said which the Commissioner gave was that she did not wish to undermine the award safety net, including the AWA hours of work, wage clauses, and dispute resolution clause in the enterprise order.  Further, she expressed herself satisfied that flexibilities would be delivered to Sealanes by the enterprise order justifying the receipt of increased wages.  Of course, the reference to such a “safety net” was obviously not expressed as a compulsory requirement but as a factor which the Commissioner was taking into account.
139 The schedule containing a comparison of flexibilities offered under the proposed enterprise order, being a schedule to the reasons for decision of the Commissioner, sets out a comparison, which was not disputed, of what was offered under the enterprise order, the SWS Award, the TWG Award, and the FIA Award (see page 39 (AB)).  There is a listing there of comparative benefits which the enterprise order offers compared to the awards.  These reveal that under clause 5 of the enterprise order, compared to the awards, an average 38 hours per week over 28 days will be worked before overtime is to be paid.  That is more than 38 hours can be worked in some weeks before overtime is paid.  This compares with the SWS Award which requires overtime to be paid after 76 hours worked in a two week cycle.  Thus, it limits ordinary hours to 38 hours per week.  The TWG Award, whilst providing a maximum 38 hours per week to be worked, requires overtime to be paid after working eight hours in any one day, unlike the enterprise order.  The FIA Award requires that all additional hours over 38 hours per week are to be paid at overtime rates.
140 Clause 5 of the enterprise order is palpably more flexible than the equivalent provisions of the awards or the AWA.  The proposed enterprise order also provides for ordinary hours to be worked over six days a week, that is without overtime, unlike the three awards which provide for ordinary hours to be worked over five days per week.
141 The night shift loading provided for by the enterprise order is 20%, whilst the SWS Award provides 25%, the TWG Award provides 30%, and the FIA Award provides 25%.  Again an advantage is provided by the enterprise order.
142 Next, the enterprise order is also advantageous in providing a 50% loading for Saturday work compared to double time after 12.00 noon on Saturdays in the SWS and TWG Awards.  (The FIA Award is silent).

143 Next the enterprise order provides that rosters can be altered by employers on one week’s notice, which is different from the SWS Award which requires that rosters be posted one month in advance.  (The other two awards are silent).

144 Ordinary hours start under the enterprise order at 6.00am, half an hour earlier than under the SWS Award.  (The other two awards are silent).

145 There are rostered days off to be taken by agreement under the enterprise order, and by entitlement under the three awards.

146 Under the enterprise order there are 9.5 hours to be worked per day as a maximum of ordinary hours, which is more than that permissible under the SWS Award which prescribes a maximum of 7.6 hours per day.  (The other two awards are silent).

147 It was open to find, and the Commissioner was correct to find, that a great deal of flexibility compared to the awards under which the 13 employees worked, was afforded by the terms of the enterprise order.  The material concerned comes from documents, industrial instruments, evidence and submissions.  In addition, a freezer allowance for storemen is higher under the AWA than that paid to award employees in the amount of $12.90 per week.  Presumably that does not apply to truck drivers or others who do not work in the freezing areas, and therefore it could not readily be taken into account to justify the $100.00 per week rise.
148 However, there was clear evidence that some other employees, who were described as competitors in the classifications involved in this matter, were paid $660.00 per week and nearer the $700.00 per week mark by competitors who were named, including Rand.  This claim is less than that.  However, the evidence of Mr Power was that the award employees were paid, as were the AWA employees, $550.00 per week.  In the case of the award employees, it was not disputed that this was $42.00 over the base rates in the awards presumably for all the classifications in the awards employed at Sealanes.  Mr Pope submitted that the average in the industry was $708.00 per week.  The average, according to Mr Momber, was $597.26 per week, and Sealanes AWA amount was $629.82 per week.
149 What this application seeks is $100.00 higher than what is in the AWA.

150 The Commissioner does not attempt to quantify the flexibility gains which were undoubtedly offered and available from the unions.  However, in my opinion, it is difficult to do so in precise terms.  It was conceded that it was difficult, if not impossible, to determine what the flexibilities were in monetary amounts, having regard to the fact that there were varied hours rosters which were an obstacle to a finding of the amount involved.  (As to lack of precision not necessarily being an obstacle to a finding, on the balance of probabilities, see Steele v Clarke and Nicholls (2003) 83 WAIG 2813 (FB)).  That employees on the same classifications are paid $100.00 extra in similar enterprises or an enterprise without any evidence of the same flexibility features being offered is sufficient justification, and, in my opinion, alone could have supported the finding made by the Commissioner.  These do not even take into account the extra flexibility afforded by the inclusion of a number of AWA clauses without objection in the enterprise order.
151 I repeat my observations about these matters in relation to ground 1(a) hereof.  The order was justified by the flexibility contained in the AWA clauses incorporated in the enterprise order and by the extra flexibility afforded by the terms of the enterprise order to itself to which I have referred above.  Further, it was justified by the difference between the freezer allowances payable under the AWA and under the award, the comparability of remuneration in other enterprises in the industry and the several months to a year saved for the employer by the delay in the order being made, as well as the other factors to which I have referred above.  During the years delay I should add, of course, the wages in the Sealanes enterprise were pegged to the AWA, actually from March 2003 to February 2004, constituting a substantial saving.
152 At page 520 (AB) there is a demonstration of the costs saved by flexibility.  There was also evidence from Mr Pritchard, and reflected in the averaging document tendered, that the amount paid was less than the average rates and conditions of employees working for Sealanes’ competitors, including Foodlink, P & O and Clelands, the SWS Award applying to each of these operations.  Further, there are other benefits by way of flexibility included in the award, the most significant being the offering of the option of working employees their ordinary hours six days per week instead of five days per week.
153 In addition, there is the substantial uncontroverted evidence of Mr Pritchard and Mr Dawson of the amount of $650.00 to $700.00 odd being paid to employees in similar classifications by competitors.

154 That ground, for those reasons, is not made out.

Ground 1(c)
155 I refer to ground 1(c).  By that ground it is alleged that the decision was not fair and reasonable in the circumstances because Sealanes was already paying its employees for ordinary hours of work, allowances and loading which took the rate of pay well above that prescribed in any award or agreement which applied to or was comparative with the employees of Sealanes.  This applied to the classifications affected by the enterprise order, namely storepersons, truck drivers and food processing employees.  The rate for a storeperson operator grade 2 is $551.40, which is $1.40 above the award rate.  Further, overtime under the award is paid at double time or time and a half and the start time is 6.30am instead of 6.00am, both features being different to what occurs under the enterprise order.  In addition, the AWA provides for 72 to 84 hours per week, which is, were it applied, literally an unconscionable number of hours.  It should be added, however, that that which is not included in the award cannot be enforced under the award and is not constituted as part of the award.
156 One other consideration, which was not argued in this matter, but which I would think was relevant, was that the award as an industrial instrument should be properly brought up to date.  To do so requires the addition of $42.00, even if it is the $42.00 being already paid to put them on an equal basis with AWA employees.  Primarily, of course, the comparison to be made is with what the award offers.  In my opinion, the extra amount of $42.00 paid above the award, which was paid for lesser flexibility, and, on the evidence, was not a sufficient premium for the flexibility offered on the evidence of Mr Dawson.  It was certainly not sufficient to nullify the increase sought or to reduce it.  That flexibility did not take the pay rate well above that prescribed in an award or agreement which applied to or was comparative with the employees of Sealanes.  However, it was justified in finding that it warranted it, along with the other factors to which I have referred, including the freezer rate of $13.00 per week.  I refer also to the justification of the fairness and reasonableness of the order and its terms as I refer to it too, in relation to grounds 1(a) and (b).  Thus, the terms were fair and reasonable.
Ground 1(d)
157 By this ground it is alleged that the Commissioner did not properly evaluate, if at all, the productivity of trade offs or flexibilities which the Commissioner determined justified an increase for the payment for ordinary hours of $100.00 a week plus increments.  I have already said that the Commissioner evaluated the productivity trade-offs insofar as she was able to do so, also producing a schedule of comparison of findings, that there was sufficient evidence to justify the $100.00 per week plus increments.  I have explained why.  In addition, there are, because of the translation of so many AWA provisions to the enterprise order, more flexibility and trade-offs than in the comparison sheet.  In any event, as I have explained flexibility and trade-offs were not the only fact or factor which could justify the making of the order.  There were many.  The question was whether it was fair and reasonable to make the order, not merely whether there was sufficient trade-offs.  The order, in its terms of course, was not confined to an increase in wages and an offer of more flexible hours.  There was of course no contention that the AWA terms incorporated in the enterprise order did not afford increased flexibility.  There was some attack on the hours but it was not asserted that it was not fair and reasonable to order them merely that they did not justify the ordering of an increased wage.  On a fair reading, the orders sought were better than those contained in the award and fairer than those in the AWAs.  They did certainly justify to some extent the increased wages.  There is no merit in that ground.
Ground 1(e)
158 By that ground it is alleged that the Commissioner used comparatives, awards and agreements to justify an increase in the payment for ordinary hours of work when that increase should only have been considered in terms of Sealanes’ capacity to pay in relation to the business it carries on and the competition it faces in the market place.
159 The capacity to pay is one of the factors which the Commissioner is bound to consider in this case in the capacity of its competition, for the reasons which I have expressed above (see s26(1)(d)(iii) of the Act).  It may be a determining factor, as any factor may be, but, in this case, it is not.
160 The Commissioner did use comparative awards and agreements to justify an increase in wages and was entitled to use them.
161 In my opinion, the Commissioner was entitled to have regard to what was paid to employees of the same and similar classifications employed in Foodlink, which was admitted by Mr Power to be a competitor of Sealanes, and to compare awards and agreements and reach a conclusion about the application by comparing it with other persons who might be established to have been competitors or who were engaged in the same industry as well.  Rand, Clelands, P & O and Foodlink were, on the evidence, in the same industry.  More relevantly and importantly, they were subject to the awards and parties to EBAs registered in this Commission.
162 The enterprise order is confined to 13 employees.
163 I also observe that it was accepted that a number of other employers described as competitors are subject by common rule to the same award.
164 Therefore, what they pay to their employees in the same or similar classifications is relevant.  Some attempt was made to distinguish employers said to be competitors, on the basis that they were multi-national companies or companies which were members of multi-national groups, or subsidiary companies in them.  
165 Other attempts were made to distinguish competitor employers and in the same industry on the basis that they did not sell or buy goods but stored them for other people and distributed them for others.
166 No distinction was attempted on the basis that the drivers and storemen and freezer workers and other employees did substantially the same work in all of the relevant enterprises although, in one premises forklifts were used more than in Sealanes premises.  However, substantially, the classifications in each were the same.  In this case, the enterprises involved relevantly the similar organisations engaged in the collection by truck, the storage, the picking and loading of goods and the distribution of goods by truck afterwards, either by sale or by delivery to or for their owner.  Thus, agreements and the conditions under them entered into by the persons under the same award who are competitors of Sealanes and who carry on similar or comparable enterprises, are entirely relevant and should have led to the conclusion that the AWAs produced a base wage at the lower end of what was paid for warehouse and distribution employees subject to other industrial instruments to which I have referred above.
167 One of the strongest points of comparison was the industrial agreements made between the unions, Sealanes, Rands, P & O and Clelands, particularly the EBAs registered in this Commission. The strongest point of comparison is agreements to be registered in this jurisdiction for award employees and what is paid under them, as well as what is actually paid otherwise by employers subject to the award and/or engaged in the industry.  That is because what is achieved by collective bargaining or paid in this and other jurisdictions as a base rate is comparable to what was ordered here where the enterprise order is made when collective bargaining fails.
168 The AWA is not necessarily a valid reference point because it is in fact a contract negotiated between employer and employee, whether through a bargaining agent or not.  Thus, it is reached by an entirely different process.  It is not the result of collective bargaining or arbitration and is in fact achieved by different dynamics.  It is certainly not judged before it is registered according to the process of arbitration which itself takes place pursuant to the objects and other provisions of the Act including but not confined to s26(1)(a).  I would therefore add that the AWA should not be regarded as a strong point of comparison.  Whilst relevant, it is far from determinative in the face of all of the other factors.  Even if it is of course, it is apparent that it affords, as far as the wages are concerned, a wage at the lighter end of the comparative scale of wages paid by employers in the industry.
169 The capacity of Sealanes to pay which was said to relate to the amount of competition which it faces, was considered at first instance and I have expressed my opinions of that factor above.
Ground 1(f)
170 By that ground it is alleged that the Commissioner wrongly presumed that the increase in pay for ordinary hours of work only applied to 9% of the workforce.  There is nothing concrete in the evidence to suggest that the AWA will be replaced in the future.  Further, the enterprise order cannot affect its operation.  I have already observed that there is no basis for such a submission in law and I have also explained the significance of the existence of AWAs as a fact.  That ground is not made out.
Ground 1(g)
171 By that ground it is alleged that over 91% of Sealanes’ workforce refused to support the above-named respondents’ application for an enterprise order under any terms.  Whilst the Commissioner did not consider that fact, there is some inaccuracy about the allegation.  What happened is that 91% of people accepted the AWAs when, on the uncontroverted evidence, some employees were pressured or importuned to sign and that this was done before the terms of the EBA were known and whilst Sealanes was refusing to enter or delayed entry into a bargaining process with the unions.  There are two systems available in this State.  One is that under the federal legislation which includes industrial terms and conditions being agreed by individuals under AWAs amongst others.  The other, which 13 employees in this matter availed themselves of, was to use the state legislation to attempt to arrive at an agreement by collective bargainings through their unions.  It is entirely irrelevant that 91% opted to enter into a different industrial agreement with their employer.  They were entitled to do that just as those who sought a collective bargain were entitled to do that also.  If such bargaining does not bear fruit an organisation representing employees can seek an enterprise order which is what occurred.  That ground is not made out.
Ground 1(h)
172 By ground 1(h) it is alleged that the Commissioner failed to consider the flow on effect which the order would have on the rest of Sealanes’ employees.  In fact, the Commissioner did.  The only effect which it was submitted was likely was that there might be discontent amongst employees who did not receive the benefit of the order and who were tied to the terms of the AWA.  There are already two different industrial instruments in the workplace and two different rates of pay prescribed by industrial instruments, and they have not caused real disputation yet.  The Commissioner considered that along with s26(1)(a) and (d)(iii) of the Act, and I have too above.  The Commissioner considered the impost of the enterprise order to be minimal, affecting, as it does, only 13 employees, and that is correct.  It is unnecessary to consider that further.  It can have no effect on the decision at first instance.  That ground is not made out.
Ground 1(i)
173 By this ground it is alleged that the Commissioner did not take into account the effect which the order would have on Sealanes’ capacity to compete effectively in the marketplace.  Again, as I have said above, she did consider that factor, as I have too above, and I repeat what I said there.  That ground is not made out.
Ground 1(j)

174 By that ground it is alleged that the increase in payment for ordinary hours was not related to or justified by any movement in wages or other economic indicia which would normally apply to such an increase.  I would observe that it is an allegation, at least partly, in error.  I say that because indicia included movements in industrial instruments and the rates paid by the employer to AWA employees and also to award employees, as well as a sum apportionable to the flexibilities and comparable to that paid by some competitors.  In any event, there were a number of other factors as well which I have already observed which justified the decision.  There is no error, as there alleged, established.  That ground is not made out.
Ground 1(k)
175 By that ground it is alleged that the increase in payment for ordinary hours had no factual justification, particularly when considered in relation to the evidence for the above-named respondents, in particular that of Mr Dawson who confirmed that $100.00 per week was only claimed for ordinary hours of work to put pressure on Sealanes.  Mr Pritchard did not agree with that in any event.  However, the increase sought was not admitted by the employee in any way, and if, having regard to all of the factors, the sum of $100.00 increase on the award rates was adjudged fair and reasonable by the Commissioner and she was correct in reaching such a conclusion, then there can be no complaint.  Sealanes did not want coverage of its employees by anything but AWAs.  No offer was made, any increase was opposed, and no bargaining occurred, so that the matter had to be arbitrated.  What Mr Dawson said was uncertain and what his opinion was was not relevant to the ultimate order in these proceedings and the duty of the Commissioner to apply s26(1)(a) and s42I(3) and the other provisions of the Act as well to consider the evidence and make findings.  There was more than sufficient factual justification for the order, for the reasons which I have expressed above.  No error was therefore established on that ground.  That ground fails.
Ground 1(l)
176 By ground 1(l) it was alleged there was no factual justification for an enterprise order which provided entitlement greater than Sealanes’ employees currently receive.  There was factual justification for the reasons which I have expressed above.  That ground fails.

Ground 2
177 I now turn to ground 2 reiterating that ground 2(d) was abandoned.

Ground 2(a)
178 By that ground it was alleged that the Commissioner erred in law because she provided no reasons for decision which would allow the critical analysis of the enterprise order.  The Commissioner is required, pursuant to s35 of the Act, as a statutory duty to provide sufficiently detailed reasons to enable the parties to understand her reasoning.  In accordance with s35 and the principles laid down in Ruane v Woodside Offshore Petroleum Pty Ltd (1991) 71 WAIG 913 (FB), it is clear that the Commissioner complied with her statutory duty to give reasons.  She considered the evidence in some detail.  She made findings about what “fair and reasonable” meant (see paragraphs 61-63).  She gave detailed reasons why it was fair and reasonable to make the decision (see paragraphs 61-68).  She gave reasons why the terms of the enterprise order should be included.  One reason was, of course, that many of the terms were not opposed since they were similar to or identical to the terms of the AWA.  In any event, it will be apparent that there is a compliance with the statute from my summary of the reasons given earlier in these reasons.  Thus, on the authority of Ruane v Woodside Offshore Petroleum Pty Ltd (FB) (op cit), there were sufficient reasons provided by the Commissioner to comply with the Commissioner’s statutory duty and that ground fails.
Ground 2(b)
179 By this ground it was alleged that Commissioner erred in law in deciding as she did, and that, in particular, as I understand it, the decision was in conflict with the signposts erected by s6(a), (c), (f), (g) and (h) of the Act.  It was submitted that the decision was one which would not promote good will in the industry and in this enterprise within the industry.  In my opinion, whilst there might be discontent because the award employees have gained an increase which the AWA employees have not, that should not, in the circumstances of this case, be permitted to be an obstacle to an order which the Commission is entitled to make which is fair and reasonable and which is not opposed, except in relation to two or three clauses and only one of those with any vigour.  There was also some discontent because pressure was brought to bear at least on some employees to sign AWAs, but that has not led to industrial disputation.  Mr Piccinnini, Mr Buktenica, Mr Fedele, although not a member of the unions concerned in this matter, and Mr Avesti gave evidence to this effect.  Further, for a whole lot of reasons, the making of the order fulfils the objects of the Act.  In particular, given that this order was made as part the expressed object of the Act to promote the principles of freedom of association of the right to organise, it certainly achieved that object (see s6(ab) of the Act).  That is because it enabled employees, through their registered organisation, to bargain in relation to their terms and conditions of employment.  Further, the order is made pursuant to the legislative scheme existing and identified by to s6(ac) whereby the Act promotes collective bargaining and establishes the primacy of collective agreements over individual agreements.  That is clearly the case.  The order is sought in order to impose the terms of a collective agreement sought by collective bargaining, which bargaining process was opposed by Sealanes.  Whilst collective bargaining agreements cannot have a legislative primacy over federal AWAs, they are required to have philosophical primacy over individual agreements and the terms of the AWAs cannot be used to impede or reduce the effect of collective bargaining or enterprise orders (see s6(ad)).
180 I would add that the fact that there are only 13 employees does not, according to those objects and under s26(1)(a) and (c) of the Act, create an obstacle to the enterprise order being made, nor should an order therefore be made in the same terms as the 91% who signed the AWAs.  As was correctly conceded, the AWA is not varied or affected by the enterprise order; nor would I add is an AWAs terms the terms which should necessarily be determined as fair and reasonable for the purposes of s42I.
181 Next, the Commission (see s6(ae)), and by the requirement of s26(1)(a) of the Act, is required to ensure that all agreements registered under the Act provide for fair terms and conditions of employment.  That translates itself in s42I of the Act into a requirement that an order be made only if it is fair and reasonable to do so and if by implication the terms thereof are fair and reasonable.  For the reasons which I have already expressed, the order was fair and reasonable.  Further, in a case where AWAs had been promoted and it would seem expedited as an industrial instrument in the Sealanes workplace, the enterprise order by its flexibility accompanied by some increased benefits for employees manifested (see s6(af)), and complied with a consideration of all of the interests of the employer and employees (see s26(1)(c)).
182 The enterprise order’s adoption of a multiplicity of terms from the AWA, thus offering flexibility for the justified increase in wages, recognised the need to balance efficiency and performance with fairness to employees in the industry and enterprise (see s6(af)). 

183 Further and clearly, by the incorporation of many of the already preferred terms of the AWA in the order, the above-named respondents recognised the interests of the employer and its needs in the enterprise (see s6(ag)).  That the above-named respondents sought to deal with this matter by collective bargaining and an enterprise order without industrial disputation was evidence of an attempt to maintain good will in the enterprise.  Further, the order made was clearly directed in its balance of increased wages and flexibility and the adoption of so many AWA terms to providing a fair system of wages and employment.  No error is demonstrated by that ground.  The ground is not made out.
Ground 2(c)
184 By that ground it is alleged that the employees of Sealanes were, insofar as they were not covered by AWAs, subject to prevailing industrial awards and agreements and were paid substantially in excess of the rates of pay prescribed therein.  I have already referred to the reasons which it was open to find and I repeat those reasons.  There is no merit in the ground.  It is not made out.
Ground 2(e)
185 By that ground it was alleged that the Commissioner did not enforce the principle of good faith bargaining in that the enterprise order reflected a negotiating strategy of the above-named respondents rather than their real position.  It is to be noted that Mr Pritchard did not confirm that this was a strategy at all.  In my opinion, given that the order represented a proper discharge by the Commission of its statutory duty.  There was no failure to exercise the discretion at first instance correctly to hear and determine the application, because, to paraphrase, Sealanes did not wish to and did not enter into enterprise bargaining with the above-named respondents.  Thus, it cannot be said that the principle of good faith bargaining fell by the wayside.  This is particularly so because the application had to be made because no bargaining was entered into in accordance with the notice given.  This was because the employer had refused to engage in bargaining.  That ground was not made out for those reasons.
Conclusion
186 I wish to conclude as follows.

187 The enterprise order as registered contained a majority of clauses which were not opposed.  Indeed, it was a large number of clauses.  Only three clauses were opposed at first instance.  The wages clause was strongly opposed.  The hours of work clause was not strongly opposed.  The hours of work clause was partly opposed but it offered more to the employer than the award clauses.  The grievance procedure clause was not really opposed.  It was obviously a more effective clause than that in the AWA and should have been included, and it was not argued otherwise.

188 The majority of clauses was similar to those in the AWA and were therefore not opposed.  The AWAs have a three year term.  The enterprise order has a two year term.  There is a benefit in having an enterprise order which defines the term of employment of all of the relevant work classifications, storepersons, storeperson operators, food processing employees and truck drivers.  No party at first instance sought to have these employees, some from different unions, separately dealt with.
189 Sealanes, the employer, refused to negotiate with the above-named respondents when it could have done so, so that the matter had to be arbitrated.

190 The hours clause offers flexibility with a new start time, six days work spread over a week, and is not as oppressive in its terms as that hours clause in the AWA.  It is not certain how much in monetary terms that flexibility offers, but it is at least $20.00 per week and maybe $123.00 per week.  It is to be recalled that $42.00 per week is already paid over the award rate, to some employees at least, so that $42.00 of the $100.00 increase in some cases is already met and budget for.  It is reasonable that the rest should be included in that increase.

191 Further, a comparison of relevant agreements and the award shows that the AWA creates a ceiling much less than that paid under relevant agreements or awards and does so for three years, and that competitors and persons under the relevant awards in this industry are paid, for the most part, and on average, a great deal more than that which is claimed here.
192 Further, up to 19 hours flexibility in 28 days is afforded by the enterprise order, more than is afforded under the award.  Thus, a base rate general increase of $650.00 is entirely made out as justified, the provision of a whole lot of new provisions including provisions for flexibility generally not opposed in the amendments and already existing as efficiency measures in the AWA.  More particularly that is only one of a number of factors which rendered the enterprise order, in all of the circumstances and in its terms fair and reasonable.
193 The increase, in any event, is actually available to only 13 employees, which would be nothing but a very small increase in the wages bill and would not affect competitiveness at all.
194 As I have expressed it above, the making of the order was in its making and in its terms fair and reasonable.  In addition, the order in its terms was made in accordance with equity, good conscience and the substantial merits of the case and having regard to the interests of the parties concerned and the employees.  It was certainly not established to have been made by the miscarriage of the exercise of the Commission’s discretion.  In particular was the exercise of the discretion sound because a number of relevant factors justified it and because the order made in its terms was fair and reasonable.  Thus, to briefly summarise without detracting from the generality of the reasons I have expressed above, the following justified the making of the order:-
(a) The order was one which clearly promoted the principles of freedom of association and the right to be organised under the Act of the members of organisations.  This included the right to have their organisations bargain for them and then when it was necessary, to make an application pursuant to s42I.
(b) The order certainly promotes collective bargaining and whilst it does not seek to establish the primacy of collective agreements over individual agreements as it is entitled to do, it asserts the right of employees to seek collective agreements or in the absence of the employees’ agreement to the same or the failure of a party to bargain, enterprise orders.

(c) Next, the agreement on balance and in the context of conditions in the enterprise (see the AWA) in the industry subject to the award and other enterprises in the industry, it seeks to ensure fair terms and conditions of employment.   The order is directed to achieving that.

(d) The order also is directed through the incorporation of so many terms from the AWA in the enterprise order and the incorporation of what were termed “flexibilities”, a somewhat vague word, to facilitate the efficient organisation and performance of work according to the needs of the industry and the particular enterprise of Sealanes.  The agreement, in attempting to balance productivity and efficiency, is directed to fairness to the employees together with an increase of wages for only 13 employees, which is within industry standards and fixed later than most such increases in the industry.

(e) The enterprise order which is a substitute for an agreement which could not be reached also is directed furthering the object of encouraging an agreement appropriate to the needs of the Sealanes and enterprise as an enterprise within the industry and also the employees within the enterprise who have sought to collectively bargain.

(f) The order is certainly for the reasons advanced by the Commissioner and those referred to by me above directed to promoting to achieving fair wages and conditions of employment having regard to industry standards as they appear in awards and federal and state industrial instruments.  (Those agreements referred to on behalf of Sealanes are not clearly material).

(g) Since only 13 employees are affected by the order and the amount of the increase in wages is therefore small, there is no likelihood of any adverse effect on the competitiveness or profitability whilst Sealanes will benefit from the flexibilities available.

(h) That the increase brings the relevant employees generally speaking into line with other employees in the industry, including those of competitors, some of whom have been paid somewhat more for some time, in at least the majority of classifications effected correctly by this order.

(i) That there is no evidence that the making of the order will cause industrial disputation.  In fact the evidence was to the contrary.

(j) That the majority of the increases of wages in the industry predate the order by up to 12 months.  Sealanes has had the benefit of that delay and a saving in costs as a result.
(k) That there is no evidence that the AWA employees will be paid the same amount or when they will be paid it, and there is certainly no legal requirement that they be paid it presently.

(l) That in any event, the signing of the AWAs which is a separate matter embarked on by Sealanes and some employees, should not be and is not a bar to the invocation of rights by other employees under the Act.

(m) That there was no opposition to the great majority of the clauses, many of them being AWA clauses, being included in the order.

(n) That the figure of $100.00 increase in wages was justified or was not established to have been unfair or unreasonable because:-

(i)
The figure was a justified increase against the somewhat low figures in the relevant award which are the actual major benchmark for a measure of what is fair and reasonable, not the AWAs.

(ii)
The figure was generally in line with that paid pursuant to industrial instruments by other employers in the industry and/or subject to the awards and/or who were competitors of Sealanes.  Indeed at least in one employer pays weekly and has paid for sometime an amount in the order of $700.00 per week to employees in similar classifications.

(iii) That it was impossible to be mathematically precise about the value of the flexibilities offered, particularly because there were some offered in the AWA terms incorporated in the order and it was not denied that this was so.  However, if one gave some consideration to the freezer allowance paid to award employees, which was $13.00 less than that paid to AWA employees, to the loss of wages because negotiations were fruitless over about 10 months, (although the order was not and should not be made retroactive) and amounts paid elsewhere for wages in industrial instruments, then an amount of $100.00 is entirely justifiable. 
(iv) In any event, there is no or no sufficient evidence that such a figure was assessed in error.

(v) I should also add that all of the employees concerned are employed in what all of the relevant employers are engaged in and all in similar or the same classifications in storage, warehousing, freezer processing, food distribution, transport and other kindred classifications.

(o)
There was no dispute abut the inclusion of the vast majority of the clauses in the enterprise order.  They were accepted.

FINALLY

195 The objects of the Act referred to above have been furthered, for the reasons which I have expressed.  S26(1)(a) and (c) of the Act support such a finding, for all of those reasons.  For all of those reasons, too, even if the Commissioner had erred in any respect as alleged, I would make those findings and find as she did.  It has not been established, in any event, that, according to the principles laid down in House v The King (op cit), the discretion of the Commissioner at first instance miscarried.  I would therefore, for those reasons, dismiss the appeal.
SENIOR COMMISSIONER A R BEECH:
196 I have the advantage of reading in draft form the Reasons for Decision of His Honour the President and Wood C.  The facts of the matter and the grounds of appeal have been set out in His Honour’s Reasons and I do not need therefore to repeat them here.
197 It is necessary for the appellant to establish an error by the Commission at first instance in order for the Full Bench to uphold or otherwise vary the order which issued.  The principles enunciated in House v. The King (1936) 55 C.L.R. 499 at 504 have been held to be those to be applied.  Those principles are: 
"It is not enough that the judges composing the appellate court consider that, if they had been in the position of the primary judge, they would have taken a different course. It must appear that some error has been made in exercising the discretion. If the judge acts upon a wrong principle, if he allows extraneous or irrelevant matters to guide or affect him, if he mistakes the facts, if he does not take into account some material consideration, then his determination should be reviewed and the appellate court may exercise its own discretion in substitution for his if it has the materials for doing so. It may not appear how the primary judge has reached the result embodied in his order, but, if upon the facts it is unreasonable or plainly unjust, the appellate court may infer that in some way there has been a failure properly to exercise the discretion which the law reposes in the court of first instance. In such a case, although the nature of the error may not be discoverable, the exercise of the discretion is reviewed on the ground that a substantial wrong has in fact occurred."

198 If the appellant is not able to demonstrate an error in accordance with these principles then the appeal will not be successful even if I, hearing the matter at first instance, might not have awarded the same wage as awarded by the Commission at first instance.  
199 The difficulty facing the appellant is illustrated in the first ground of appeal: That the Commissioner:
“erred in fact:

(a)
By increasing the payment for ordinary hours of work by $100.00 per week with annual increments, failed to properly take into account the cost impact on the Appellant’s business in its competitive environment.”
200 The ground does not allege that the Commissioner failed to take into account the cost impact on the appellant’s business in its competitive environment; it alleges the Commissioner failed to properly take into account the cost impact on the appellant’s business in its competitive environment.  The appellant has a far more difficult task in attempting to persuade an appeal bench that an appealable error lies in the Commission not giving sufficient weight to that issue than if the issue was not taken into account at all.  
201 The difference in the wage rate payable to the employees pursuant to the order and the wage paid under the AWA is a matter which was very much in issue before the Commission at first instance.  The enterprise order applies only to the 11 employees who have refused to sign the AWA offered to them.  The appellant stated that it will be obliged to pay the wage rate under the enterprise order to all its employees thus incurring the significant costs referred to by Mr Power.  The Commission at first instance considered the issues in relation to that at paragraph [70] of the Reasons for Decision.  The Commission at first instance did not fail to take into consideration the existence of the disparity between the remuneration paid to employees who elected to sign the offered AWA and those who declined to do so and who would thus be directly affected by the enterprise order to issue.  Therefore, no error for that reason can be established.
202 As the Commission correctly observed, whether the appellant considers that the wage rate in the order is to be applied to whole workforce is a matter for the appellant.  The appellant, as is its legal right, chose to offer AWAs to its wages workforce.  AWAs are part of a separate and distinct system of industrial regulation which may provide for conditions of employment, including remuneration, which are different, even significantly different, from those which may be otherwise applicable under an award.  AWAs may result in differences, even significant differences, between the employment conditions of employees performing the same or similar tasks in the one workplace.   As the Commission at first instance correctly observed, a remuneration disparity was created between the award employees and the AWA employees by the appellant itself when it introduced AWAs, although the size of the disparity arising from the enterprise order is far greater.  
203 The task of the Commission at first instance was to decide the claim for an enterprise order for 11 employees on the evidence before it:
(a) according to equity, good conscience and the substantial merits of the case;
(b) taking into consideration the capacity of the appellant to pay the wage determined by the Commission’s order and any changes in productivity that have occurred or are likely to occur as a result of the order; and
(c) facilitating the efficient organisation and performance of work according to the needs of the appellant balanced with fairness to the employees of the appellant who are to be covered by the order.
204 The fact that 90% of the employees of the appellant have signed AWAs and the uniform rate of their wage was a relevant factor to be considered; however it was only one factor.  The AWA rate cannot be determinative of the Commission’s decision because the wage offered by an employer in an AWA, and accepted by individual employees, will not necessarily be the same as a rate objectively determined by the Commission according to all of the evidence before it.  There may well be examples where the AWA rate can be objectively seen as a fair valuation of the work being performed such that the AWA rate is an appropriate benchmark; it will depend upon a consideration of the individual circumstances of each case.  In this case, the evidence before the Commission permitted a conclusion that the AWA rate was not an appropriate benchmark.  
205 At the heart of the appeal is the decision of the Commission at first instance to include in the enterprise order the claim for a wage rate $100 per week higher than presently paid to the employees to whom the order will practically apply.  The order will oblige the appellant to pay a $100 per week increase to those employees.  
206 The Reasons for Decision of the Commission do not set out in detail the reasons for including this significantly increased wage rate and this formed part of the appellant’s arguments on appeal.  The incorporation of flexibilities into the order having regard for the efficient organisation and performance of work according to the needs of the appellant and the valuation of those flexibilities having regard for fairness to the employees of the appellant who are to be covered by the order was a matter of considerable evidence before the Commission at first instance.  At paragraph [71] of the Reasons the Commission concluded: 
“In concluding that the enterprise order should include the applicants’ proposed Clause 9 – Wages and Clause 5 – Hours of Work which provides that employees will be in receipt of increased wages in return for flexible working arrangements I take into account the specific flexibilities delivered to the respondent which provide significant economic advantages to the respondent in return for this wage increase (see attached comparison schedule)."

207 Mr Momber submitted:
“… you cannot demonstrate, on any evidence from the company, or on any evidence from the respondents, that there is productivity flexibility likely to cause gains for the appellant which would warrant a reward to the appellants - - to the respondent's members, or those who can be members, $100 per week.”  (transcript p. 11)

208 This submission is, in my view made out.  The respondents noted that there was some discussion in the Commission as to what was the true value of the flexibilities but without actually having a roster for an individual employee, and knowing what their classification is, and what allowances are paid for a particular week of employment, it is very difficult, if not impossible, to determine a costing for them (transcript p 40).
209 I have given consideration to the respondents’ submissions about the flexibility document.  One of the significant flexibilities is that the enterprise order is stated to permit the respondent to average the hours at 38 per week and allow ordinary hours in any one week to be worked up to 57 hours per week.  That, it was submitted, “provides the employer, if he needs that flexibility, with 19 ordinary hours of work per week for each employee for which he doesn't have to pay overtime.” (transcript p. 40-41).  The respondents acknowledged that the valuation of this flexibility “… is a matter of how the employer uses the particular clauses”.
210 This raises the question of what value can be given to this flexibility if the respondent does not take advantage of it at all?  If the ordinary hours worked by the employees subject to the enterprise order do not change at all for the duration of the order then the value to be given to the flexibility to change ordinary hours will be far less than if the flexibility is fully utilised.  There would not be any changes in productivity that have occurred or are likely to occur as a result of the order.  
211 As Wood C has noted in his reasons, there is evidence before the Commission at first instance that the flexibilities in the AWA (which in large part are included in the enterprise order) have not been fully utilised notwithstanding the potential to fully utilise them. 
212 Much will therefore depend upon the extent to which the significant flexibilities included in the enterprise order are to be used by the appellant.  If the flexibilities are not to be fully utilised, or even not utilised at all, it significantly affects the conclusion of the Commission that there are significant economic advantages to the respondent in return for the $100 per week wage increase.  This will also affect the issue of whether as required by s.42I(1)(d) of the Act the enterprise order is fair and reasonable in all of the circumstances.  This is a material consideration and is one which the Commission at first instance failed to take into account.  At least, the Reasons for Decision do not reveal that this consideration was taken into account.
213 That is not say that evidence might not be brought which would allow a valuation of the significant flexibilities within the enterprise order which might permit the conclusion that the order including the $100 per week increase results in a order that is fair and reasonable in all of the circumstances.  I consider the appeal is made out in relation to this issue only and I would suspend the operation of the decision and remit the case to the Commission for further hearing and determination.  I would otherwise dismiss the appeal for the reasons given by His Honour.
COMMISSIONER S WOOD:
214 I have had the benefit of reading in draft form the Reasons for Decision of his Honour the President.  The background and considerations are well covered and do not need to be repeated.  The real issue of contention between the parties at first instance, and again on appeal, is the claim, and then the award, of a $100 pay increase from $550 to $650 for those employees who choose to be covered by the enterprise agreement.   I focus in my reasons on this point and whether the Commissioner could not properly have awarded that amount.  The appellant bears the onus of establishing an error by the Commission to enable the Full Bench to interfere with that decision. The decision is a discretionary decision and hence it matters not what I may have awarded.

215 I should say that I am not in disagreement with the Hon. President in his reasons, except that I respectfully consider the Commissioner has erred in her consideration of the evidence of Mr Power as to the flexibilities or productivity increases available to the respondent.  This point relates to ground 1(d) of the appeal.  In simple terms if the respondent were to avail itself of the range of flexibilities possible within the enterprise order as they relate to hours and overtime then I would conclude as the Hon. President has done and find no error.  It is however Mr Power’s evidence on behalf of the respondent that this is not the case and is in fact “pie in the sky” (AB289).

216 Mr Power was cross-examined at some length about the flexibilities available in the AWA in relation to hours and overtime (see AB 288 to 291).  He unwaveringly said that Sealanes employees work “38 hours Monday to Friday at ordinary times.  Anything else is overtime.” (AB 290).  This evidence was accepted by the Commissioner at paragraph 57 of her reasons.  At paragraph 43 of her reasons the Commissioner covers Mr Power’s evidence and says, “He stated that the respondent’s current practice was not to have employees working more than 38 ordinary hours per week.  He conceded however that employees could be expected to work more than 38 ordinary hours per week under the terms of the AWA”.  This is the case; the point I would make though is that his evidence is simply that the company does not do this either for AWA employees or otherwise.  They simply do not use the full extent of the hours and overtime flexibilities available in the AWA.  This matter was not factored into the consideration of the rate of pay that would apply in the enterprise order.  The employer on this basis would be paying an extra $100 a week per employee for flexibilities that it regards as unwanted or impracticable.

217 The Commission is bound to have regard to “the efficient organisation and performance of work according to the needs of an industry and enterprises within it, balanced with fairness to the employees in the industry and enterprises”, section 6(af) of the Act.  I respectfully consider that the Commissioner has erred in not having regard to this aspect of the evidence for the company.  I would therefore uphold the appeal and remit the matter to the Commissioner for further consideration of the matters raised in these reasons.

THE PRESIDENT:
218 For all of those reasons, the appeal is upheld in part, the order suspended, the matter remitted to the Commissioner at first instance and the appeal otherwise dismissed.








Order accordingly

