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PG XI(C) Propriety Of Mixing CALCRIM And CALJIC Instructions. 
The CALCRIM User's Guide states:

 

“The CALJIC and CALCRIM instructions should never be used together. While the legal principles are obviously the same, the organization of concepts is approached differently. Trying to mix the two sets of instructions into a unified whole cannot be done and may result in omissions or confusion that could severely compromise clarity and accuracy. [Emphasis in original.]”

 

This blanket prohibition against the use of any CALJIC and CALCRIM instructions together is illogical. There is no reason why selected CALJIC instructions on discrete issues cannot be substituted for, or added to, a CALCRIM instruction. (See People v. Thomas (5/2/2007, B190523) 150 CA4th 461, 466 [“The California Judicial Council's adoption of the CALCRIM instructions do not render any of the CALJIC instructions invalid or outdated.  Neither Cal. Rules of Court, rule 2.1050, nor any other authority mandated the use of CALCRIM instructions to the exclusion of other valid instructions”].)   For example, if the judge concluded that the CALJIC instruction on good character (CALJIC 2.40) should be given instead of the CALCRIM instruction (CALCRIM 350), the substitution could be seamlessly made without impacting any of the other instructions. Nor would the content of the good character instruction be substantially different since both instructions address the same issue with similar and, in some cases, identical language.

 

Moreover, even if the CALJIC ban was logical, the CALCRIM Committee simply does not have the authority to ban any particular instruction or set of instructions. The ultimate authority over jury instructions resides with the legislature, reviewing courts and trial judge, not the CALCRIM Committee. (See above.)



 SEQ CHAPTER \h \r 1ANNOTATED LIST OF CALCRIM INSTRUCTIONS DISCUSSED IN THE CASE LAW
	CALCRIM
Instruction
	CASE

	103
	People v. Reyes (6/14/2007, C052592) 151 CA4th 1491: Under CALCRIM 103 (2006) a juror hearing the instruction could not reasonably conclude that although the juror could not be biased against defendant because he had been arrested or brought to trial, the juror could nonetheless consider those facts as evidence of guilt. 

	105
	People v. Carey (5/31/2007, S058489) 41 C4th 109: Citing CALCRIM 105 (2006) [“Do not automatically reject testimony just because of inconsistencies or conflicts. … People sometimes honestly forget things or make mistakes about what they remember. Also, two people may witness the same event yet see or hear it differently.”].

	200
	People v. Anderson (6/26/2007, C051985, C052358) 152 CA4th 919, 929:  Read as a whole, CALCRIM 200 (2006-2007) makes it abundantly clear in straightforward language that it is the jury who decides the facts and the jury who determines which instructions apply to those facts. 

	220
	People v. Rios (6/7/2007, F050057) 151 CA4th 1154: The language in CALCRIM 220 (former CALJIC 2.90), requiring the jury “to compare and consider all the evidence ” did not impermissibly shift burden of proof to the defense by allowing the jury to hold against the defense in the absence of defense evidence. 

	220
	People v. Rios (6/7/2007, F050057) 151 CA4th 1154: The United States Supreme Court rejected a constitutional challenge to CALJIC 2.90 in part on the rationale that the entire comparison and consideration of all the evidence language explicitly told the jurors that their conclusion had to be based on the evidence in the case. The language in CALCRIM 220 (2006) does just that. 

	220
	People v. Timms (6/11/2007, A113889) 151 Cal. App. 4th 1292: CALCRIM 220, that tells the jury to “compare” all the evidence “received” throughout the entire trial did not improperly shift burden of proof to defense. (People v. Frye (98) 18 C4th 894, 974.) Such language tells the jury to base their verdict on the evidence at trial and not any other source. (Victor v. Nebraska (94) 511 US 1, 16-17.)

	220
	People v. Westbrooks (6/14/2007, D048175) 151 CA4th 1500, 1501-1502: CALCRIM 220 (2006) did not violate defendant's due process right to have his guilt determined beyond a reasonable doubt.  

	220
	People v. Anderson (6/26/2007, C051985, C052358) 152 CA4th 919, 944: The function of CALCRIM 220 (2006-2007) is to inform the jury of the presumption of innocence and the People's burden to prove guilt beyond a reasonable doubt. Consistent with this function, the instruction tells a jury that the fact a defendant has been arrested, charged with a crime, or brought to trial may not be considered against him or her. These factors relate directly to the presumption of innocence.


	220
	People v. Flores (7/30/2007, F050958) 153 CA4th 1088: Nothing about CALCRIM 220 (2006) and CALCRIM 222 (2006) the instructions given implied that defendant had to adduce evidence that promoted reasonable doubt or that he had to persuade the jury of his innocence by evidence presented at trial. 

	222
	People v. Flores (7/30/2007, F050958) 153 CA4th 1088: Nothing about CALCRIM 220 (2006) and CALCRIM 222 (2006) the instructions given implied that defendant had to adduce evidence that promoted reasonable doubt or that he had to persuade the jury of his innocence by evidence presented at trial. 

	223
	People v. Anderson (6/26/2007, C051985, C052358) 152 CA4th 919, 930: CALCRIM 223 (2006-2007) does not suggest to jurors they must accord direct and circumstantial evidence equal weight or that the jurors are not free to give the evidence, whether direct or circumstantial, whatever weight they deem appropriate. 

	224
	People v. Bonilla (6/18/2007, S045184) 41 C4th 313, 338: Citing CALCRIM 224 (2007) re: CJ 2.01. 

	224
	People v. Anderson (6/26/2007, C051985, C052358) 152 CA4th 919, 934: CALCRIM 224 (2006-2007) does not undermine the burden of proof. The instruction does not define the burden of proof; this is done elsewhere. Although the instruction reiterates that burden, it does not do so erroneously.

	224
	People v. Thornton (6/28/2007, S046816) 41 C4th 391: Citing CALCRIM 224, 225, 362, 371, 2503 (2007).

	224
	People v. DePriest (8/9/2007, S040527) 42 C4th 1: The California Supreme Court has consistently rejected claims that the standard circumstantial evidence instructions dilute the prosecution's burden to prove guilt beyond a reasonable doubt, citation to CALCRIM 224 (2006).  

	225
	People v. Thornton (6/28/2007, S046816) 41 C4th 391: Citing CALCRIM 224, 225, 362, 371, 2503 (2007).

	251
	People v. Anderson (6/26/2007, C051985, C052358) 152 CA4th 919, 937: The function of CALCRIM 251 (2006-2007) is to alert the jury that, where a crime requires a specific intent or mental state, the defendant must have that specific intent or mental state at the same time he or she performs the acts necessary for the crime. In other words, there must be a temporal concurrence between the required mental state and the outward actions of the defendant. Whether those outward actions involve a discrete act or a course of conduct is immaterial. 

	252
	People v. Martinez (8/20/2007, B190508) 2007 Cal. App. LEXIS 1359: The second paragraph of the trial court's version of CALCRIM 252 (2007) correctly classified voluntary manslaughter as a general intent crime that could be based on “a conscious disregard for human life.” Although the definition of implied malice for purposes of second-degree murder in CALCRIM 520 (2007) also contained the phrase “conscious disregard for (human) life,” the use of that phrase in both instructions did not render the trial court's concurrence instruction erroneous. 

	252
	People v. Martinez (8/20/2007, B190508) 2007 Cal. App. LEXIS 1359: Trial court did not err by including the term “conscious disregard for human life” in the concurrence instruction, CALCRIM 252 (2007).  The third paragraph of the concurrence instruction properly categorized this form of voluntary manslaughter as a specific intent crime because, in such cases, the defendant intends to kill the victim.

	302
	People v. Reyes (6/14/2007, C052592) 151 CA4th 1491: CALCRIM 302 (2006) did not convey the erroneous impression that the jury could consider the number of witnesses who testified for each side as a factor in determining which version of events to credit. 

	302
	People v. Reyes (6/14/2007, C052592) 151 CA4th 1491:  Both CALCRIM 302 (2006) and 2.22 emphasize that it is the convincing force of testimony, not the number of witnesses, that is of critical importance. Neither instruction suggests, however, that the number of witnesses cannot be taken into account. Rather, they both instruct that the number of witnesses, by itself, is not the determining factor. 

	302
	People v. Anderson (6/26/2007, C051985, C052358) 152 CA4th 919, 938: CALCRIM 302 (2006-2007) does not create a presumption of credibility. It merely cautions the jurors not to disregard testimony on a whim. CALCRIM 302 cautions the jury not to disregard testimony without a reason or because of prejudice or a desire to favor one side or the other. The instruction does not tell the jury not to favor one side over the other; it cautions against disregarding testimony because of a desire to favor one side over the other.  CALCRIM 302 says nothing about choosing between prosecution and defense witnesses. It merely states the common sense notion that the number of witnesses who have given testimony on a particular point is not the test for the truth of that point. It does no more. A jury remains free to choose the witness or witnesses it believes and what part of a witness's testimony it finds believable.

	316
	People v. Thomas (5/2/2007, B190523) 150 CA4th 461, 466: CALJIC 2.23 equivalent to CALCRIM 316 (2006) in informing the jury of the witness credibility principles stated therein. 

	316
	People v. Anderson (6/26/2007, C051985, C0152358) 152 CA4th 919, 940: The function of CALCRIM 316 (2006-2007) is not to inform a jury what evidence may or may not be considered. CALCRIM 220 informs the jury it must consider all the evidence that was received throughout the entire trial. The function of CALCRIM 316 is to inform the jury how prior crimes evidence may be used. Such evidence may be considered only in evaluating the witness's credibility. Thus, CALCRIM 220 tells the jury it must consider all evidence, and CALCRIM 316 limits consideration of prior crimes evidence to the issue of credibility.

	331
	People v. Catley (3/9/2007, G036876) 148 CA4th 500: Court did not err in instructing with CALCRIM 331, which tracts the language of section 1127g, which provides that a witness with a cognitive impairment is not deemed any more or less credible than any other witness. (See People v. Gilbert (1992) 5 CA4th 1372, 1393.)

	334
	People v. Tillotson (6/21/2007, G035041) 152 CA4th 382: Citing CALCRIM Nos. 334, 401 (2006).

	334
	People v. Abilez (6/28/2007, S066377) 41 C4th 472: Citing CALCRIM 334 (2006-2007).

	355
	People v. Anderson (6/26/2007, C051985, C0152358) 152 CA4th 919, 941: CALCRIM 355 (2006-2007) does not imply that a defendant must argue that he or she is not guilty. It says that the defendant may rely on the evidence and may argue the People have not proven their case. The defendant is under no obligation to argue anything, and the instruction does not imply otherwise. 

	359
	People v. Reyes (6/14/2007, C052592) 151 CA4th 1491:  CALCRIM 359 (2006) accurately explains the law on corpus delicti.

	362
	People v. Bonilla (6/18/2007, S045184) 41 C4th 313: Citing CALCRIM 362 (2007) re: CJ 2.03.

	362
	People v. Thornton (6/28/2007, S046816) 41 C4th 391: Citing CALCRIM 224, 225, 362, 371, 2503 (2007).

	362
	People v. Geier (7/2/2007, S050082) 41 C4th 555: Citing CALCRIM 362 (2007).

	370
	People v. Anderson (6/26/2007, C051985, C0152358) 152 CA4th 919, 943: CALCRIM 370 (2006-2007) says that motive may be a factor tending to show that a defendant is guilty. Saying motive is a factor that may tend to prove guilt is a far cry from saying that it is a factor that alone may prove guilt. The fact that evidence tends to prove guilt merely establishes its relevance on the issue. 

	371
	People v. Thornton (6/28/2007, S046816) 41 C4th 391: Citing CALCRIM 224, 225, 362, 371, 2503 (2007).

	372
	People v. Rios (6/7/2007, F050057) 151 CA4th 1154: The language in CALCRIM 372 (formerly CALJIC 2.52), allowing jury to infer from defendant’s flight after the crime that he was “aware of his guilt,” did not impermissibly presume the existence of guilt or lower prosecution’s burden of proof. 

	372
	People v. Rios (6/7/2007, F050057) 151 CA4th 1154: CALCRIM 372 (2006) was proper because permitting a jury to infer, if it so chose, that the flight of a defendant immediately after the commission of a crime indicated a consciousness of guilt was not violative of due process. 

	372
	People v. Southard (6/27/2007, A112114) 152 CA4th 1079: Citing CALCRIM 372 (2006) re: PC 466 [possession of burglary tools].

	376
	People v. Anderson (6/26/2007, C051985, C052358) 152 CA4th 919, 948: CALCRIM 376 (2006-2007) reiterates that the People must prove guilt beyond a reasonable doubt and contains no limitation on the evidence that may be considered in determining if the People have done so. CALCRIM 376 does not create a presumption of guilt from possession alone, explained or unexplained. It expressly states a determination of guilt cannot be based on possession alone. Even where there is corroborating evidence, the instruction says only that this may be considered in determining guilt. 

	376
	People v. Solorzano (7/27/2007, F049842) 153 CA4th 1026: Like CALJIC 2.15, CALCRIM 376 (2007) neither undermines the presumption of innocence nor violates due process.  

	376
	People v. O'Dell (8/9/2007, B192805) 153 CA 4th 1569: CALCRIM 376 (2007) does not suggest that the jury may ignore a defendant’s evidence. It is for the jury to decide whether to make an inference of guilt based upon the totality of the evidence presented.

	376
	People v. O'Dell (8/9/2007, B192805) 153 CA 4th 1569: CALCRIM 376 (2007) did not remove the issue of intent from the jury. CALCRIM 376 itself accurately describes the law regarding mental state inferences to be drawn from possession of stolen property. The instruction did not infringe on defendant’s constitutional rights.

	401
	People v. Tillotson (6/21/2007, G035041) 152 CA4th 382: Citing CALCRIM 334, 401 (2006).

	505
	People v. Thomas (5/2/2007, B190523) 150 CA4th 461, 466: Although the organization and wording of CALCRIM (2006) 505 could be superior to the collection of CALJIC 5.12, 5.13, 5.15 and 8.10, the CALJIC wording informed defendant's jury that a justifiable killing was not murder and a killing in self-defense was justifiable. Accordingly, the trial court did not err by instructing the jury with legally valid and acceptably worded CALJIC instructions.   

	520
	People v. Knoller (5/31/2007, S134543) 41 C4th 139: Citing CALCRIM 520 (2006).

	520
	People v. Martinez (8/20/2007, B190508) 2007 Cal. App. LEXIS 1359: Defendant argued that the trial court had a sua sponte duty to instruct the jury on the “uncharged” or “target” offenses—presumably the “act”—upon which the prosecution was relying to establish the result and thereby in proving implied malice. According to defendant, the use of the term “natural consequences” in CALCRIM 520 (2007) and the prosecutor's use of the term “natural and probable consequences” during argument required the trial court under People v. Prettyman (96) 14 C4th 248 (Prettyman) to instruct the jury sua sponte about a target offense. The Court of Appeal rejected defendant’s argument that the trial court's failure to issue any instruction identifying and describing the target offense upon which the prosecution was relying because there was no unidentified target offense as there would be in an aiding and abetting case in which the prosecution relies upon the natural and probable consequences of the act that the defendant allegedly aided and abetted.  

	570
	People v. Parras (6/19/2007, F044512) 152 CA4th 219: Citing CALCRIM Nos. 570, 571, 572 (2007).

	571
	People v. Parras (6/19/2007, F044512) 152 CA4th 219: Citing CALCRIM Nos. 570, 571, 572 (2007).

	572
	People v. Parras (6/19/2007, F044512) 152 CA4th 219: Citing CALCRIM Nos. 570, 571, 572 (2007).

	763
	People v. Alfaro (8/6/2007, S027730) 41 C4th 1277, 1331:  CALCRIM 763 (2006-2007) dose not unconstitutionally preclude the jury from considering mental or emotional disturbance that is less than “extreme” in mitigation of penalty. 

	1110
	People v. Richardson (3/30/2007,C052912) 151 CA4th 790, 801: The court instructed pursuant to CALCRIM 1110 (2006).  We note, however, that in future cases charging a violation of section 288.2, subdivision (b), where the defendant's communications with the minor propose the commission of one or more felonies, the jury should be instructed that California's felony statutes establish the “contemporary statewide standard” applicable to the charged offense. 

	1191
	People v. Cromp (7/18/2007, C052319) 153 CA4th 476, 479-480: CALCRIM 1191 (2006-2007) did not violate the defendant’s due process rights by allowing the jurors to infer guilt in the current offenses from the fact that he committed the prior rape. 

	1400
	People v. Salcido (4/4/2007, F050116) 149 CA4th 356: Modifications to CALCRIM 1400 by adding phrase "by either directly and actively committing a felony offense or aiding and abetting" accurately stated the law and did not undermine PC186.22(a) convictions, despite People v. Castenada (2000) 23 Cal.4th 743, 750 [defendant must "aid and abet a separate felony offense," prosecution need not prove separate offenses other than the ones for which the defendant is being tried]. Jury instructions are not themselves the law and are not authority. At most, when they are accurate, they restate the law.

	1600
	People v. Anderson (6/26/2007, C051985, C052358) 152 CA4th 919, 944-45: CALCRIM 1600 (2006-2007) sets forth the elements of the crime of robbery, and there is no requirement that the instruction define the terms fear or force by requiring proof that the victim was actually afraid or by requiring proof of force beyond that necessary to accomplish seizure of the property.

The fear necessary for robbery is subjective in nature, requiring proof that the victim was in fact afraid, and that such fear allowed the crime to be accomplished. The force necessary to elevate a theft to a robbery must be something more than that required to seize the property.

When terms have no technical meaning peculiar to the law, but are commonly understood by those familiar with the English language, instructions as to their meaning are not required. The terms “force” and “fear” as used in the definition of the crime of robbery have no technical meaning peculiar to the law and must be presumed to be within the understanding of jurors.

	2000
	People v. Blick (7/24/2007, A112744) 153 CA4th 759: Citing Bench Notes to CALCRIM 2000 (2006-2007), p. 95 [stating court has a duty to instruct sua sponte to instruct on elements of a section 550 offense, including the intent to defraud].)

	2441 
	People v. Arias (7/25/2007, A112810) 153 CA4th 848: Citing CALCRIM 2441 (2006-2007).

	2503
	People v. Thornton (6/28/2007, S046816) 41 C4th 391: Citing CALCRIM 224, 225, 362, 371, 2503 (2007).

	2530
	People v. Garcia (8/7/2007, G037489) 153 CA4th 1499: Citing CALCRIM 2530 (1006-2007).

	3454
	In re Lemanuel C. (5/24/2007, S144515) 41 C4th 33, 46: The “serious and well-founded risk of reoffense” language found in some SVP cases and reflected in CALCRIM 3454 (2006) simply explains the “likely to engage in sexually violent predatory criminal behavior” component of the future dangerousness finding required for an SVP commitment. Contrary to the analysis in Michael H., we conclude that neither the SVP law nor the section 1800 extended detention scheme requires a separate “serious and well-founded risk of reoffense” finding. We disapprove In re Michael H. (2005) 128 CA4th 1074 to the extent it holds otherwise. 

	3471
	People v. Rios (6/7/2007, F050057) 151 CA4th 1154: The language in CALCRIM 3471 (formerly CALJIC 5.56), allowing the use of deadly force in self-defense without withdrawal from the fight if “the defendant started the fight using nondeadly force” did not violate defendant’s rights to due process, confrontation, and proof beyond a reasonable doubt.

	3550
	People v. Whaley (6/26/2007, H030167) 152 CA4th 968, 985: Any departure from CALJIC 17.40 or from CALCRIM 3550 (2006) should be carefully considered.

	3517
	People v. Holmes (7/19/2007, C052069) 153 CA4th 539: The words “rather than” in two sentences in CALCRIM 3517 (2006) would not have misled a reasonable juror because the jury was repeatedly informed, in several instructions, that the prosecution's burden of proof was beyond a reasonable doubt.  

	3517
	People v. Holmes (7/19/2007, C052069) 153 CA4th 539: The prosecutor's burden of proof was not lessened by CALCRIM 3517 (2006). Appellant challenged the language of CALCRIM 3517 which told the jury that the prosecutor had the burden of proving beyond a reasonable doubt that the defendant committed kidnaping by violence or menace rather than a lesser included offense of false imprisonment. He argued that the phrasing of the prosecutor's burden as a comparative lessened the burden of proof. The appellate court rejected the argument and affirmed. CALCRIM 3517 was not the primary instruction on burden of proof, and other instructions given properly instructed the jury on the prosecutor's burden. Appellant failed to demonstrate that a reasonable juror interpreted CALCRIM 3517 in the manner he claimed.





August 2007 CALCRIM Revisions
FORECITE Critique And Comments
 

I. Overview
The purpose of this work is twofold. First, to show and memorialize the specific revisions the CALCRIM Committee made to each of the revised instructions. Second, to provide commentary on selected revisions which alert practitioners to potential trial and/or appellate issues related to the revision.
II. Caveat
The FORECITE commentary is not intended to address every potential issue related to the instruction discussed. Counsel should independently review and research each instruction in light of the specific circumstances of the case in which it is used.
III. 
A Suggested Practice Strategy Re: Revised Instructions
Trial Counsel: 
1. Consider whether or not to request the revised version of any instruction. Such a request could make it more difficult to raise any deficiency in the instruction on appeal. On the other hand, if the unrevised version is given at the DA’s request or sua sponte by the judge, any deficiency in that instruction may be reviewable on appeal even if you don’t object. (See FORECITE PG VI(A) Cognizability On Appeal Of Instructional Error: Failure To Object.)
2. Examine any downside to the revised version and consider requesting the prior version instead. (See e.g., FORECITE 220.2 Inst 3 [The Jury Should Be Instructed Using The "Each Element" Formulation Of The January 2006 Version Of CALCRIM 220].)
3. Review the entire instruction—including the revision—for any potential deficiencies or shortcomings in light of your particular facts.
4. Browse the FORECITE entries for the instruction at issue and make any objections or motions which may be warranted based on those materials.
5.  IMPORTANT: Do all of the above BEFORE trial.
Appellate Counsel:
1. Review written and oral record of the jury instructions to determine whether or not the judge gave the revised version of any CALCRIM. 
2. For any instruction given in your case that was subsequently revised consider whether the revision corrected a problem with the instruction which could be an appellate issue. [If so, you can then cite the revised CALCRIM as authority in support of a claim that the non-revised instruction was erroneous.]
3. Review the FORECITE materials for the instructions given in your case for other potential appellate issues.
IV. Note Re: Effective Date of Revisions
 The new and revised instructions in the "2007/2008" edition were approved by the Judicial Council on and became effective  June 29, 2007.
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CC 3402  Duress or Threats 
CC 3453  Extension of Commitment (PC 10265(b)(1)) 
CC 3454  Commitment as Sexually Violent Predator (WI 6600, 66001)
CC 3470  Right to Self-Defense or Defense of Another (Non-Homicide) 

POST-TRIAL: CONCLUDING
CC 3516  Multiple Counts: Alternative Charges for One Event—Dual Conviction Prohibited
CC 3517   Deliberations and Completion of Verdict Forms: For Use When Lesser Included Offenses and Greater Crimes Are Not Separately Charged (Non-Homicide) 
CC 3518   Deliberations and Completion of Verdict Forms: For Use When Lesser Included Offenses and Greater Crimes Are Not Separately Charged and the Jury Is Given Only One Not Guilty Verdict Form for  Each Count (Non-Homicide)
CC 3519   Deliberations and Completion of Verdict Forms: Lesser Offenses—For Use When Lesser Included Offenses and Greater Crimes Are Separately Charged (Non-Homicide) 
CC 3577  Instructions to Alternate on Submission of Case to Jury 


PRETRIAL
CALCRIM 100 Trial Process (Before or After Voir Dire) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Added new 2nd and 3rd paragraph [optional language]; modified 2nd (now 4th) paragraph as follows [added language is underlined; deleted language is stricken]:

The first step in the trial is the People’s THE TRIAL WILL (THEN/NOW) PROCEED AS FOLLOWS: THE PEOPLE MAY PRESENT AN opening statement. The defense may choose to give IS NOT REQUIRED TO PRESENT an opening statement then , BUT IF IT CHOOSES TO DO SO, IT MAY GIVE IT EITHER AFTER THE PEOPLE’S OPENING STATEMENT or at the beginning of the defense case. The purpose of an opening statement is to give you an overview of what the attorneys expect the evidence will show.

BENCH NOTES REVISION: Added reference to CRC Rule 2.1035 and last paragraph.



CC 101 Cautionary Admonitions: Jury Conduct (BEFORE OR After Jury Is Selected) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified title as indicated; modified 4th paragraph as follows [added language is underlined; deleted language is stricken]:

Do not do any research on your own or as a group. Do not use a dictionary, THE INTERNET, or other reference materials,. DO NOT investigate the facts or law,. DO NOT conduct any tests or experiments, or visit the scene of any event involved in this case. If you happen to pass by the scene, do not stop or investigate.

BENCH NOTES REVISION: First paragraph, added reference to CRC Rule 2.1035. 



CC 102 Note-Taking (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified 1st paragraph as follows [added language is underlined; deleted language is stricken]:

You have been given notebooks and may take notes during the trial. Do not remove them from the courtroom. You may take your notes into the jury room during deliberations. I DO NOT MEAN TO DISCOURAGE YOU FROM TAKING NOTES, BUT here are some points to consider if you take notes:

Modified Item 2 as follows and deleted last paragraph:

2. You may use your notes only to remind yourself of THE NOTES ARE FOR YOUR OWN INDIVIDUAL USE TO HELP YOU REMEMBER what happened during the trial, but remember, . PLEASE KEEP IN MIND THAT your notes may be inaccurate or incomplete.

I do not mean to discourage you from taking notes. I believe you may find it helpful.

BENCH NOTES REVISION: Deleted and replaced previous first paragraph re: sua sponte duty to instruct; added reference to CRC Rule 2.1031.

AUTHORITY REVISION: Deleted reference to People v. Whitt (1984) 36 Cal.3d 724, 746 and added reference to CRC Rule 2.1031.



CC 103 Reasonable Doubt (New January 2006; Revised August 2006)

INSTRUCTION REVISION: Modified 2nd paragraph as follows [added language is underlined; deleted language is stricken]:

A defendant in a criminal case is presumed to be innocent. This presumption requires that the People prove each element of a crime [and special allegation] A DEFENDANT GUILTY beyond a reasonable doubt. Whenever I tell you the People must prove something, I mean they must prove it beyond a reasonable doubt [unless I specifically tell you otherwise].



CC 105 Witnesses (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified 1st paragraph, 3rd sentence as follows [added language is underlined; deleted language is stricken]:

You must set aside any bias or prejudice you may have, including any based on the witness’s DISABILITY, gender, race, religion, ETHNICITY, SEXUAL ORIENTATION, GENDER IDENTITY, AGE, or national origin, [OR] SOCIOECONOMIC STATUS [, or _________ <insert any other impermissible bias as appropriate>].

BENCH NOTES REVISION: Added 2nd paragraph.



POST-TRIAL INTRODUCTORY
 CC 200 Duties of Judge and Jury (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified 2nd paragraph as follows [added language is underlined; deleted language is stricken]:

You must decide what the facts are. It is up to you, exclusively AND YOU ALONE, to decide what happened, based only on the evidence that has been presented to you in this trial.



CC 201 Do Not Investigate (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified as follows [added language is underlined; deleted language is stricken]: 

Do not do any research on your own or as a group. Do not use a dictionary, THE INTERNET, or other reference materials,. DO NOT investigate the facts or law,. DO NOT conduct any experiments, or visit the scene of any event involved in this case. If you happen to pass by the scene, do not stop or investigate.



CC 202 Note-Taking (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified as follows [added language is underlined; deleted language is stricken]: 

You have been given notebooks and may have taken notes during the trial. Please do not remove your notes from the jury room. You may use your notes during deliberations. only to remind yourself of THE NOTES ARE FOR YOUR OWN INDIVIDUAL USE TO HELP YOU REMEMBER what happened during the trial. But remember, PLEASE KEEP IN MIND THAT your notes may be inaccurate or incomplete. If there is a disagreement about what actually happened THE TESTIMONY [AND STIPULATIONS] at trial, you may ask THAT the court reporter’S RECORD to BE read back the relevant parts of the testimony to assist you. It is the testimony RECORD that must guide your deliberations, not your notes.

PLEASE DO NOT REMOVE YOUR NOTES FROM THE JURY ROOM.

BENCH NOTES REVISION: Deleted and replaced previous first paragraph re: sua sponte duty to instruct; added reference to CRC Rule 2.1031.

AUTHORITY REVISION: Deleted reference to People v. Whitt (1984) 36 Cal.3d 724, 746 and added reference to CRC Rule 2.1031.



CC 222 Evidence (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Switched 5th and 6th paragraph; modified 5th paragraph as follows [added language is underlined]:

[During the trial, you were told that the People and the defense agreed, or stipulated, to certain facts. This means that they both accept those facts AS TRUE. Because there is no dispute about those facts you must ALSO accept them as true.]



CC 223 Direct and Circumstantial Evidence: Defined (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified 1st paragraph, 4th sentence, as follows [added language is underlined]:

Circumstantial evidence does not directly prove the fact to be decided, but is evidence of another fact or group of facts from which you may LOGICALLY AND REASONABLY conclude the truth of the fact in question.



CC 225 Circumstantial Evidence: Intent or Mental State (New January 2006; Revised August 2006, June 2007)

INSTRUCTION REVISION: Modified 1st paragraph, 2nd sentence, as follows [added language is underlined]:

The instructions for (THE/each) crime [AND ALLEGATION] explainS the (intent/ [and/or] mental state) required.



CC 226 Witnesses (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified 1st paragraph, 3rd sentence as follows [added language is underlined; deleted language is stricken]:

You must set aside any bias or prejudice you may have, including any based on the witness’s DISABILITY, gender, race, religion, ETHNICITY, SEXUAL ORIENTATION, GENDER IDENTITY, AGE, or national origin, [OR] SOCIOECONOMIC STATUS [, or _________ <insert any other impermissible bias as appropriate>].

BENCH NOTES REVISION: Added 2nd paragraph.



CC 250 Union of Act and Intent: General Intent ()New January 2006; Revised June 2007
INSTRUCTION REVISION: Modified as follows [added language is underlined; deleted language is stricken]:

Every THE crime[S] [or other allegation[S]] charged in this case require[s] proof of the union, or joint operation, of act and wrongful intent [except for the crime[s] charged in Count[s] ____].

In order to be FOR YOU TO FIND A PERSON guilty of the crime[s] of ________ <insert name[s] of alleged offense[s] AND COUNT[S], E.G., BATTERY, AS CHARGED IN COURT 1> [or TO FIND the allegation[s] of ________ <insert name[s] of enhancement[s]> TRUE], a THAT person must not only commit the prohibited act [or fail to do the required act], but must do so intentionally or on purpose WITH WRONGFUL INTENT. A PERSON ACTS WITH WRONGFUL INTENT WHEN HE OR SHE INTENTIONALLY DOES A PROHIBITED ACT, HOWEVER, IT IS NOT REQUIRED THAT HE OR SHE INTEND TO BREAK THE LAW. The act required is explained in the instructions for each crime [or allegation]. However, it is not required that he or she intend to break the law.

BENCH NOTES REVISION: 3rd paragraph, added second sentence. 



CC 251 Union of Act and Intent: Specific Intent or Mental State (New January 2006; Revised August 2006, June 2007)

INSTRUCTION REVISION: Modified as follows [added language is underlined; deleted language is stricken]:

Every THE crime[S] [(AND/or) other allegation[S]] charged in this case requires proof of the union, or joint operation, of act and wrongful intent [except for the crime[s] charged in Count[s] ].

In order to be FOR YOU TO FIND A PERSON guilty of the crime[s] of ________ <insert name[s] of alleged offense[s] AND COUNT[S], E.G., BURGLARY, AS CHARGED IN COURT 1> [or TO FIND the allegation[s] of ________ <insert name[s] of enhancement[s]> TRUE], a THAT person must not only intentionally commit the prohibited act [or intentionally fail to do the required act], but must do so with a specific (intent/ [and/or] mental state). The act and the SPECIFIC (intent/ [and/or] mental state) required are explained in the instruction for every THAT crime [or allegation].

Added next paragraph.

BENCH NOTES REVISION: 3rd paragraph, added second sentence. 



CC 252 Union of Act and Intent: General and Specific Intent Together (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified as follows [added language is underlined; deleted language is stricken]:

Every THE crime[S] [(AND/or) other allegation[S]] charged in this case COUNT[S] _____ require[s] proof of the union, or joint operation, of act and wrongful intent [except for the crime[s] charged in Count[s] ].

The following crime[s] [and allegation[s]] require[s] general criminal intent: ________ <insert name[s] of alleged offense[s] and enhancement[s] AND COUNT[S], E.G., BATTERY, AS CHARGED IN COUNT 1>. To be FOR YOU TO FIND A PERSON guilty of (this/these) offense[s] CRIME[S] [OR TO FIND THE ALLEGATION[S] TRUE], a THAT person must not only commit the prohibited act [or fail to do the required act], but must do so intentionally or on purpose WITH WRONGFUL INTENT. It is not required A PERSON ACTS WITH WRONGFUL INTENT WHEN HE OR SHE INTENTIONALLY DOES A PROHIBITED ACT ON PURPOSE, however, that the person IT IS NOT REQUIRED THAT HE OR SHE intend to break the law. The act required is explained in the instruction for each THAT crime [or allegation].

The following crime[s] [and allegation[s]] require[s] a specific intent or mental state: ________ <insert name[s] of alleged offense[s] and COUNT[], E.G.,N BURGLARY, AS CHARGED IN COUNT 1> ________ ,INSERT NAME[S] OF enhancement[s]>. To be FOR YOU TO FIND A PERSON guilty of (this/these) offense[s] CRIMES [OR TO FIND THE ALLEGATION[S] TRUE], a THAT person must not only intentionally commit the prohibited act [or intentionally fail to do the required act], but must do so with a specific (intent/ [AND/or] mental state). The act and the SPECIFIC (intent/ [AND/ or] mental state) required are explained in the instruction for each THAT crime [or allegation].
Added next paragraph.



CC 253 Union of Act and Intent: Criminal Negligence (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified as follows [added language is underlined; deleted language is stricken]:

In order to be FOR YOU TO FIND A PERSON guilty of the crime[s] of ________ <insert name[s] of alleged offense[s]> [or TO FIND the allegation[s] of ________ <insert name[s] of enhancement[s]> TRUE], a person must do an act [or fail to do an act] with (criminal/gross) negligence. (Criminal/Gross) negligence is defined in the instructions on that crime.



CC 254 Union of Act and Intent: Strict-Liability Crime (New January 2006; Revised June 2007)

In order to be FOR YOU TO FIND A PERSON guilty of the crime[s] of ________ <insert name[s] of alleged offense[s]> [or TO FIND the allegation[s] of ________ <insert name[s] of enhancement[s]> TRUE], a person only needs to do the prohibited act [or to fail to do the required act]. The People do not need to prove any intent or other mental state.



EVIDENCE
CC 302 Evaluating Conflicting Evidence (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified as follows [deleted language is stricken]:

If you determine there is a conflict in the evidence, you must decide what evidence, if any, to believe. Do not simply count the number of witnesses who agree or disagree on a point and accept the testimony of the greater number of witnesses. On the other hand, do not disregard the testimony of the greater number of witnesses, or any witness, without a reason or because of prejudice or a desire to favor one side or the other. What is important is whether the testimony or any other evidence convinces you, not just the number of witnesses who testify about a certain point.



CC 315 Eyewitness Identification (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Rearranged order of 13th and 16th factors.



CC 334 Accomplice Testimony Must Be Corroborated: Dispute Whether Witness Is Accomplice (New January 2006; Revised June 2007)

BENCH NOTES REVISION: Added 3rd paragraph re: instruction on accomplice testimony and added reference to People v.Avila (2006) 38 Cal.4th 491, 562, People v. Box (2000) 23 Cal.4th 1153, 1209 and People v. Alvarez (1996) 14 Cal.4th 155, 218.



CC 335 Accomplice Testimony: No Dispute Whether Witness Is Accomplice (New January 2006; Revised June 2007)

BENCH NOTES REVISION: Added 3rd paragraph re: instruction on accomplice testimony and added reference to People v.Avila (2006) 38 Cal.4th 491, 562, People v. Box (2000) 23 Cal.4th 1153, 1209 and People v. Alvarez (1996) 14 Cal.4th 155, 218.



CC 358 Evidence of Defendant’s Statements (New January 2006; Revised June 2007)

BENCH NOTES REVISION: Added 2nd paragraph re: sua sponte duty to instruct.



AIDING AND ABETTING, INCHOATE, AND ACCESSORIAL CRIMES
CC 400 Aiding and Abetting: General Principles (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified 1st paragraph as follows [added language is underlined; deleted language is stricken]:

A person may be guilty of a crime in two ways. One, he or she may have directly committed the crime. I WILL CALL THAT PERSON THE PERPETRATOR. Two, he or she may have aided and abetted someone else A PERPETRATOR, who DIRECTLY committed the crime. In these instructions, I will call that other person the "perpetrator." A person is equally guilty of the crime whether he or she committed it personally or aided and abetted the perpetrator who committed it.

Added AUTHORITY and references to People v. Beeman (1984) 35 Cal.3d 547, 560–561 [aiding and abetting defined] and People v. Celis (2006) 141 Cal.App.4th 466, 471–474 [murder not complete until victim dies].



CC 402 Natural and Probable Consequences Doctrine (Target and Non-Target Offenses Charged) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified 2nd Element as follows [added language is underlined; deleted language is stricken]:

2. During the commission of the ________ <insert target offense>, the crime of _______ <insert target offense> was committed A COPARTICIPANT IN THAT ________ <insert target offense> COMMITTED THE CRIME OF ______ <insert non-target offense>;

Added 5th paragraph defining "coparticipants."



CC 403 Natural and Probable Consequences (Only Non-Target Offense Charged) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: See CALCRIM 401; added 3rd paragraph defining "coparticipants."



HOMICIDE
CC 521 Murder: Degrees (Pen. Code, § 189) (New January 2006; Revised August 2006, June 2007)

INSTRUCTION REVISION: Modified elements for <B. Torture> as follows [added language is underlined; deleted language is stricken]:

3. THE ACTS CAUSING DEATH INVOLVED A HIGH DEGREE OF PROBABILITY OF DEATH;

AND

3 4. The torture was a cause of death.]

Modified <C. Lying in Wait> as follows [added language is underlined; deleted language is stricken]:

The lying in wait does not need to continue for any particular period of time, but its duration must BE SUBSTANTIAL ENOUGH TO show a state of mind equivalent to deliberation or premeditation.

AUTHORITY REVISION: Added 4th paragraph and reference to People v. Cook (2006) 39 Cal.4th 566, 602 [For Torture, Act Causing Death Must Involve a High Degree of Probability of Death].

Lying in Wait Requirements. Added reference to People v. Poindexter (2006) 144 Cal.App.4th 572, 582–585.



CC 590 Gross Vehicular Manslaughter While Intoxicated (Pen. Code, § 191.5(a)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified 1st paragraph by adding reference to PC 191.5(a); modified Element 1 and 2 as follows [added language is underlined; deleted language is stricken]:

1. The defendant (drove under the influence of (an alcoholic beverage/ [or] a drug) [or under the combined influence of an alcoholic beverage and a drug]/drove while having a blood alcohol level of 0.08 or higher/drove under the influence of (an alcoholic beverage/ [or] a drug) [or under the combined influence of an alcoholic beverage and a drug] when under the age of 21/drove while having a blood alcohol level of 0.05 or higher when under the age of 21/operated a vessel under the influence of (an alcoholic beverage/ [or] a drug) [or under the combined influence of an alcoholic beverage and a drug]/operated a vessel while having a blood alcohol level of 0.08 or higher);

2. While (driving that vehicle/operating that vessel) under the influence of (an alcoholic beverage/ [or] a drug) [or under the combined influence of an alcoholic beverage and a drug], the defendant also committed (a/an) (misdemeanor[,]/ [or] infraction[,]/ [or] otherwise lawful act that might cause death);

Modified 6th paragraph as follows:

Instruction[s] _____ tell[s] you what the People must prove in order to prove that the defendant (drove under the influence of (an alcoholic beverage/ [or] a drug) [or under the combined influence of an alcoholic beverage and a drug]/drove while having a blood alcohol level of 0.08 or higher/drove under the influence of (an alcoholic beverage/ [or] a drug) [or under the combined influence of an alcoholic beverage and a drug] when under the age of 21/drove while having a blood alcohol level of 0.05 or higher when under the age of 21/operated a vessel under the influence of (an alcoholic beverage/ [or] a drug) [or under the combined influence of an alcoholic beverage and a drug]/operated a vessel while having a blood alcohol level of 0.08 or higher).

Modified 9th paragraph as follows:

The combination of (driving a vehicle/operating a vessel) while under the influence of (an alcoholic beverage/ [and/or] a drug) and violating a (traffic/navigation) law is not enough by itself to establish gross negligence. In evaluating whether the defendant acted with gross negligence, consider the level of the defendant’s intoxication, if any; the way the defendant (drove/operated the vessel); and any other relevant aspects of the defendant’s conduct.



CC 591 Vehicular Manslaughter While Intoxicated—Ordinary Negligence (Pen. Code, § 191.5(b)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified 1st paragraph by adding reference to PC 191.5(b).

BENCH NOTES REVISION: Added first paragraph re: 1/1/2007 repeal of PC 192(c)(3) in the form that was previously the basis for CALCRIM 591.



CC 602 Attempted Murder: Peace Officer, Firefighter, or Custodial Officer (New January 2006; Revised August 2006, June 2007)

INSTRUCTION REVISION: Added "Custody Assistant"and reference to PC 21a, 664(e) to title; Element 1and 2, added "custody assistant/nonsworn uniformed employee of a sheriff’s department" to the list of protected positions and added paragraphs defining those jobs.

AUTHORITY REVISION: Added reference to PC 831.7 [ Custody Assistant Defined]; PC 664(e) [Nonsworn Uniformed Employee of Sheriff’s Department Defined]; PC 831(a) and 831.5(a) [Custodial Officer as Referenced in PC 664, Defined].



CC 736 Special Circumstances: Killing by Street Gang Member (Pen. Code, § 190.2(a)(22)) (New January 2006; Revised August 2006, June 2007)

INSTRUCTION REVISION: First paragraph, added reference to Penal Code section 190.2(a)(22).

Added reference to PC 31-33 defining "criminal street gang" and definition of pattern of criminal gang activity.

BENCH NOTES REVISION: Added reference to PC 31-33. Added reference to CALCRIM No. 562, Transferred Intent to Related Instructions.

AUTHORITY REVISION: Added reference to People v. Shabazz (2006) 38 Cal.4th 55 [Transferred Intent Under Penal Code Section 190.2(a)(22)].



CC 763 Death Penalty: Factors to Consider—Not Identified as Aggravating or Mitigating (Pen. Code, § 190.3) (New January 2006; Revised August 2006, June 2007)

INSTRUCTION REVISION: Title, added reference to PC 190.3; paragraph 4, sentence 1, modified as follows [added language is underlined; deleted language is stricken]:

Under the law, you must consider, weigh, and be guided by specific factors, WHERE APPLICABLE, some of which may be aggravating and some of which may be mitigating.

Modified factors as follows:

(c) WHETHER OR NOT THE DEFENDANT HAS BEEN CONVICTED OF Aany felony of which the defendant has been convicted other than the crime[s] of which the defendant was convicted in this case OR THE ABSENCE OF ANY PRIOR FELONY CONVICTION.

. . .

(k) Any other circumstance, whether related to these charges or not, that lessens the gravity of the crime[s] even though the circumstance is not a legal excuse or justification. In reaching your decision, you may consider THESE CIRCUMSTANCES INCLUDE sympathy or compassion for the defendant or anything you consider to be a mitigating factor, regardless of whether it is one of the factors listed above.



ASSAULTIVE AND BATTERY CRIMES
CC 840 Inflicting Injury on Spouse, Cohabitant, or Fellow Parent Resulting in Traumatic Condition (Pen. Code, § 273.5(a)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title and first paragraph, added reference to PC 273.5(a); 5th paragraph, 1st sentence, defining "cohabitants," modified as follows [added language is underlined; deleted language is stricken]:

[The term cohabitants means two unrelated adults PERSONS living together for a substantial period of time, resulting in some permanency of the relationship.



CC 841 Simple Battery: Against Spouse, Cohabitant, or Fellow Parent (Pen. Code, § 243(e)(1)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title and first paragraph, added reference to PC 243(e)(1); 6th paragraph, defining "cohabitants," modified (see CALCRIM 840, above).



CC 852 Evidence of Uncharged Domestic Violence (New January 2006; Revised August 2006, June 2007)

INSTRUCTION REVISION: Modified 8th paragraph defining "cohabitants," (see CALCRIM 840, above).



CC 875 Assault With Deadly Weapon or Force Likely to Produce Great Bodily Injury (Pen. Code, §§ 240, 245(a)(1)–(3) & (b)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified Title by adding reference to PC 240, 245(a)(1)–(3)& (b); first paragraph, added reference to PC 245; added 13th paragraph defining "semiautomatic firearm."

AUTHORITY REVISION: Added reference to PC 12126(e) [semiautomatic firearm defined].



CC 970 Shooting Firearm or BB Device in Grossly Negligent Manner (Pen. Code, § 246.3) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified Title, added reference to PC 246.3; modified first paragraph as follows [added language is underlined; deleted language is stricken]:

The defendant is charged [in Count ] with shooting a (firearm/BB DEVICE) in a grossly negligent manner [IN VIOLATION OF PENAL CODE SECTION 246.3].

Modified Element 1 as follows:

1. The defendant intentionally shot a (firearm/BB DEVICE);
Added 7th paragraph defining "BB device."

AUTHORITY REVISION: Added reference to PC 246.3(c) [BB device defined].



SEX OFFENSES
CC 1123 Aggravated Sexual Assault of Child Under 14 Years (Pen. Code, § 269(a)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified Title and first paragraph, adding reference to PC 269(a); modified Element 2 as follows:

2. When the defendant acted, the other person was under the age of 14 years and was at least 10 SEVEN years younger than the defendant.



CC 1154 Prostitution: Soliciting Another (Pen. Code, § 647(b)) (New January 2006; Revised June 2007)
INSTRUCTION REVISION: Modified Title and first paragraph, adding reference to PC 647(b). 3rd paragraph, added last sentence as follows:

A person engages in an act of prostitution if he or she has sexual intercourse or does a lewd act with someone else in exchange for money [or other compensation]. A lewd act means touching the genitals, buttocks, or female breast of either the prostitute or customer with some part of the other person’s body for the purpose of sexual arousal or gratification. UNDER THE LAW, WHEN A PROSTITUTE AND A CUSTOMER ENGAGE IN SEXUAL INTERCOURSE OR LEWD ACTS, BOTH OF THEM ARE ENGAGED IN AN ACT OF PROSTITUTION.



CC 1180 Incest (Pen. Code, § 285) (New January 2006; Revised June 2007New January 2006; Revised June 2007)

Modified title as follows [added language is underlined; deleted language is stricken]:

1180. Incest With a Minor (PEN. CODE, § 285) 

First paragraph, added reference to PC 285; modified Elements as follows:

1. The defendant had sexual intercourse with a minor ANOTHER PERSON;

2. WHEN THE DEFENDANT DID SO, (HE/SHE) WAS AT LEAST 14 YEARS OLD;

AND

23. The defendant and the minor OTHER PERSON are related to each other as (parent and child/[great-]grandparent and [great-]grandchild/[half] brother and [half] sister/uncle and niece/aunt and nephew).

Deleted 4th paragraph defining "minor." 



KIDNAPPING

CC 1203 Kidnapping: For Robbery, Rape, or Other Sex Offenses (Pen. Code, § 209(b)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified Title and first paragraph, adding reference to PC 209(b); modified Element 1 and 4, as follows [added language is underlined; deleted language is stricken]:

1. The defendant intended to commit (robbery/ [or] rape/[or] spousal rape/ [or] oral copulation/ [or] sodomy/ [or] sexual penetration)/ [OR] ________<INSERT OTHER OFFENSE SPECIFIED IN STATUTE>);

4. The other person was moved or made to move a distance beyond that merely incidental to the commission of a (robbery/ [or] rape/ [or] spousal rape/ [or] oral copulation/ [or] sodomy/ [or] sexual penetration)/ [OR] ________<INSERT OTHER OFFENSE SPECIFIED IN STATUTE>);

Modified 4th, 5th and 6th paragraphs to add "/ [OR] ________<INSERT OTHER OFFENSE SPECIFIED IN STATUTE>);"



CRIMINAL THREATS AND HATE CRIMES
CC 1300 Criminal Threat (Pen. Code, § 422) (New January 2006; Revised August 2006, June 2007)

INSTRUCTION REVISION: Modified Title and first paragraph, adding reference to PC 422; modified Elements 1 and 2as follows [added language is underlined; deleted language is stricken]:

1. The defendant willfully threatened to unlawfully kill or unlawfully cause great bodily injury to ________ <insert name of complaining witness OR MEMBER[S] OF COMPLAINING

WITNESS’S IMMEDIATE FAMILY>;

2. The defendant made the threat to ________ <insert name of complaining witness> (orally/in writing/by electronic communication device);



CRIMINAL STREET GANGS
CC 1400 Active Participation in Criminal Street Gang (Pen. Code, § 186.22(a)) (New January 2006; Revised August 2006, June 2007)

INSTRUCTION REVISION: Modified Title and first paragraph, adding reference to PC 186.22(a); modified Element 3 as follows [added language is underlined; deleted language is stricken]:

3. The defendant willfully assisted, furthered, or promoted felonious criminal conduct by members of the gang EITHER BY:

A. DIRECTLY AND ACTIVELY COMMITTING A FELONY OFFENSE;

OR

B. AIDING AND ABETTING A FELONY OFFENSE.

Added references to PC 31-33 defining "criminal street gang" and definition of pattern of criminal gang activity; modified 17th paragraph as follows:

To prove that the defendant willfully assisted, furthered, or promoted a crime AIDED AND ABETTED FELONIOUS CRIMINAL CONDUCT BY A MEMBER OF THE GANG, the People must prove that:

BENCH NOTES REVISION: Added reference to PC 31-33. 



CC 1401 Felony Committed for Benefit of Criminal Street Gang (Pen. Code, § 186.22(b)(1)) (New January 2006; Revised August 2006, June 2007)

INSTRUCTION REVISION: Title, added reference to PC 186.22(b)(1); added reference to PC 31-33; corrected typo re: same.

AUTHORITY REVISION: Deleted "Elements" and replaced it with "Enhancement."



CC 1402 Gang-Related Firearm Enhancement (Pen. Code, § 12022.53(e)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title, added reference to PC 12022.53(e)); modified Element 1as follows [added language is underlined; deleted language is stricken]:

[1.] Someone who was a principal in the crime personally (used/discharged) a firearm during the commission [or attempted commission] of the crime ________ <INSERT APPROPRIATE CRIME LISTED IN PENAL CODE SECTION 12022.53(A)(./;)



BURGLARY AND RECEIVING STOLEN PROPERTY
CC 1750 Receiving Stolen Property (Pen. Code, § 496(a)) (New January 2006; Revised August 2006, June 2007)

INSTRUCTION REVISION: Title and 1st paragraph added reference to PC 496(a). 

BENCH NOTES REVISION – Instructional Duty: Added 3rd paragraph and reference to People v. MacArthur (2006) 142 Cal.App.4th 275; Related Instructions: Deleted reference to CALCRIM 1800 [Theft and Extortion].

RELATED ISSUES REVISION – Dual Convictions Prohibited: Changed reference to CALCRIM 3516, Multiple Counts: Alternative Charges For One Event—Dual Conviction Prohibited to reflect change in title.



THEFT AND EXTORTION
CC 1806 Theft by Embezzlement (Pen. Code, §§ 484, 503) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title added reference to PC 484 and 503; 1st paragraph added reference to PC 503; modified Elements 3 and 4 as follows [added language is underlined; deleted language is stricken]:

3. The defendant FRAUDULENTLY (converted/used) that property for (his/her) own benefit;

AND

4. When the defendant (converted/USED) the property, (he/she) intended (to deprive the owner of (it’S USE permanently/ [or] to remove it from the owner’s [or owner’s agent’s] possession for so extended a period of time that the owner would be deprived of a major portion of the value or enjoyment of the property).

Added paragraphs 3 through 6 defining/re: "fraudulently," good faith defense, intent to deprive the owner of property, and intent to restore.

BENCH NOTES REVISION – Instructional Duty: Added reference to People v. Stewart (1976) 16 Cal.3d 133, 140 [good faith defense].

AUTHORITY REVISION – Elements: Added reference to In re Basinger (1988) 45 Cal.3d 1348, 1363; People v. Wooten (1996) 44 Cal.App.4th 1834, 1845; People v. Kronemyer (1987) 189 Cal.App.3d 314, 361. Fraud Defined: Added reference to People v. Talbot (1934) 220 Cal. 3, 15.



CRIMINAL WRITINGS AND FRAUD
CC 2040 Unauthorized Use of Personal Identifying Information (Pen. Code, § 530.5(a)) (New January 2006; Revised August 2006, June 2007)

INSTRUCTION REVISION: Title and 1st paragraph added reference to PC 530.5(a); modified 3rd and 4th paragraphs as follows [added language is underlined; deleted language is stricken]:

Personal identifying information includes the A PERSON’S (name [;]/ [and] address[;]/ [and] telephone number[;]/ [and] health insurance identification number[;]/ [and] taxpayer identification number[;]/ [and] school identification number[;]/ [and] state or federal driver’s license number or identification number[;]/ [and] social security number[;]/ [and] place of employment[;]/ [and] employee identification number[;]/ [and] mother’s maiden name[;]/ [and] demand deposit account number[;]/ [and] savings account number[;]/ [and] checking account number[;]/ [and] PIN (personal identification number) or password[;]/ [and] alien registration number[;]/ [and] government passport number[;]/[and] date of birth[;]/ [and] unique biometric data such as fingerprints, facial-scan identifiers, voice print, retina or iris image, or other unique physical representation[;]/ [and] unique electronic data such as identification number, address, or routing code, telecommunication identifying information or access device[;]/ [and] information contained in a birth or death certificate[;]/ and credit card number) of an individual person OR AN EQUIVALENT FORM OF IDENTIFICATION.

[As used here, the term "person" means a human being, WHETHER LIVING OR DEAD, OR A firm, association, organization, partnership, business trust, company, corporation, limited liability company, or public entity OR ANY OTHER LEGAL ENTITY.]



VEHICLE OFFENSES
CC 2100 Driving Under the Influence Causing Injury (Veh. Code, § 23153(a)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title and 1st paragraph added reference to VC 23153(a).

In Bench Notes, Authority Etc, Corrected misspelling of case name People v. Oyaas (1985) 173 Cal.App.3d 663.

BENCH NOTES REVISION – Instructional Duty: Corrected 7th paragraph, 1st sentence, as follows [added language is underlined; deleted language is stricken]:

Therefore, the court must not give the bracketed paragraph that begins with "If the People have proved beyond a reasonable doubt that the defendant’s blood alcohol level was 0.08 percent" if there is NO evidence that the defendant’s blood alcohol level was below AT OR ABOVE 0.08 percent at the time of the test.



CC 2110 Driving Under the Influence (Veh. Code, § 23152(a)) 9New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title and 1st paragraph added reference to VC 23152(a).

BENCH NOTES REVISION – Instructional Duty: First sentence of the 4th paragraph corrected as follows [added language is underlined; deleted language is stricken]:

Therefore, the court must not give the bracketed paragraph that begins with "If the People have proved beyond a reasonable doubt that the defendant’s blood alcohol level was 0.08 percent" if there is NO SUBSTANTIAL evidence that the defendant’s blood alcohol level was below AT OR ABOVE 0.08 percent at the time of the test.



CC 2111 Driving With 0.08 Percent Blood Alcohol (Veh. Code, § 23152(b)) (New January 2006; Revised August 2006, June 2007)

INSTRUCTION REVISION: Title and 1st paragraph added reference to VC 23152(b).

BENCH NOTES REVISION – Instructional Duty: 5th paragraph corrected as follows [added language is underlined; deleted language is stricken]:

Therefore, the court must not give the bracketed paragraph that begins with "If the People have proved beyond a reasonable doubt that a sample of" if there is NO SUBSTANTIAL evidence that the defendant’s blood alcohol level was below AT OR ABOVE 0.08 percent at the time of the test.


AUTHORITY REVISION – Presumptions: Changed Vehicle Code reference from VC 23153(b) to VC 23610 and VC 23152(b).



CC 2201 Speed Contest (Veh. Code, § 23109(c), (e)(2), (f)(1)–(3)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title and 1st paragraph added reference to VC 23109; modified Elements as follows [added language is underlined; deleted language is stricken]:

1. The defendant drove a motor vehicle on a highway;

[AND]

2. While so driving, the defendant willfully engaged in a speed contest;

[AND]

3. THE SPEED CONTEST WAS A SUBSTANTIAL FACTOR IN CAUSING SOMEONE OTHER THAN THE DEFENDANT TO SUFFER [SERIOUS] BODILY INJURY.].

Added 5th paragraph defining "serious bodily injury."

BENCH NOTES REVISION – Instructional Duty: Added 4th paragraph re: causing injury.

AUTHORITY REVISION – Elements: Changed reference from VC 23109(a) to VC 23109(c), (e)(2), (f)(1)–(3); added reference to PC 243(f)(4) [serious bodily injury defined].



CONTROLLED SUBSTANCES
CC 2335 Possession With Intent to Manufacture Methamphetamine or N-ethylamphetamine (Health & Saf. Code, § 11383.5(a)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title and 1st paragraph added reference to HS 11383.5(a). 

BENCH NOTES REVISION – Instructional Duty: Changed reference from HS 11383(e), (f), (g), or (h), to HS 11383.5(c), (d), (e), or (f).

AUTHORITY REVISION – Elements: Corrected authority (HS 11383.5(a).)



CC 2336 Possession With Intent to Manufacture PCP (Health & Saf. Code, § 11383(a)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title and 1st paragraph added reference to HS 11383(a).

BENCH NOTES REVISION – Instructional Duty: Changed reference from HS 11383(e), (f), (g), or (h) to 11383.5(c), (d), (e), or (f).

AUTHORITY REVISION – Elements: Corrected authority (HS 11383(a).)



CC 2337 Possession With Intent to Manufacture Methamphetamine (Health & Saf. Code, § 11383.5(b)(1)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title and 1st paragraph added reference to HS 11383.5(b)(1).

BENCH NOTES REVISION – Instructional Duty: Changed reference from HS 11383(e), (f), (g), or (h) to 11383.5(c), (d), (e), or (f).

AUTHORITY REVISION – Elements: Corrected authority (HS 11383.5(b)(1).)



CC 2338 Possession of Isomers or Precursors With Intent to Manufacture Controlled Substance (Health & Saf. Code, § 11383.5(c)–(f)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title and 1st paragraph added reference to HS 11383.5; Element 1 modified as follows [added language is underlined; deleted language is stricken]:

1. The defendant possessed _________ <insert name or description of substance[s] from Health & Saf. Code, § 11383.5(e)(C), (f) (D), (g) (E), or (h) (F)>;

BENCH NOTES REVISION – Instructional Duty: Second paragraph, modified as follows:

Effective January 1, 2004, s Subdivisions (e)(C), (f)(D), (g)(E), and (h)(F) of Health and Safety Code section 11383.5 make it a felony to possess any of the following: isomers of other substances listed in that section, precursor chemicals sufficient for manufacturing listed substances, chemicals sufficient to manufacture hydriodic acid or another reducing agent, and compounds or mixtures containing listed substances.

AUTHORITY REVISION – Elements: Corrected authority (HS 11383.5(c)–(f).)



CC 2370 Planting, etc., Marijuana (Health & Saf. Code, § 11358) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title and 1st paragraph added reference to HS 11358; modified 4th paragraph as follows [added language is underlined; deleted language is stricken]:

<Defense: Compassionate Use>

[Possession or cultivation of marijuana is LAWFUL if authorized by the Compassionate Use Act. The Compassionate Use Act allows a person to possess or cultivate marijuana for personal medical purposes[, or as the primary caregiver of a patient with a medical need,] when a physician has recommended [or approved] such use. IN ORDER FOR THE COMPASSIONATE USE ACT TO APPLY, THE DEFENSE MUST PRODUCE EVIDENCE TENDING TO SHOW THAT (HIS/HER) POSSESSION OR CULTIVATION OF MARIJUANA WAS (FOR PERSONAL MEDICAL PURPOSES/ [OR] AS THE PRIMARY CAREGIVER OF A PATIENT WITH A MEDICAL NEED) WITH A PHYSICIAN’S RECOMMENDATION OR APPROVAL. The amount of marijuana possessed or cultivated must be reasonably related to the patient’s current medical needs. The People have the burden of proving beyond a reasonable doubt that the defendant was not authorized to possess or cultivate marijuana for medical purposes. If the People have not met this burden, you must find the defendant not guilty of this charge. IF YOU HAVE A REASONABLE DOUBT ABOUT WHETHER THE DEFENDANT’S POSSESSION OR CULTIVATION OF MARIJUANA WAS UNLAWFUL UNDER THE COMPASSIONATE USE ACT, YOU MUST FIND THE DEFENDANT NOT GUILTY.]

BENCH NOTES REVISION: Defenses – Instructional Duty: First paragraph, last sentence, modified as follows: 

If the defendant meets this burden INTRODUCES SUBSTANTIAL EVIDENCE, SUFFICIENT TO RAISE A REASONABLE DOUBT THAT THE POSSESSION MAY HAVE BEEN LAWFUL UNDER THE ACT, the court has a sua sponte duty to give the bracketed paragraph of medical marijuana instructions.



CC 2375 Simple Possession of Marijuana: Misdemeanor (Health & Saf. Code, § 11357(c)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title and 1st paragraph added reference to HS 11357(c); modified 8th paragraph as follows [added language is underlined; deleted language is stricken]:

[Possession of marijuana is not unlawful LAWFUL if authorized by the Compassionate Use Act. The Compassionate Use Act allows a person to possess or cultivate marijuana for personal medical purposes [or as the primary caregiver of a patient with a medical need] when a physician has recommended [or approved] such use. IN ORDER FOR THE COMPASSIONATE USE ACT TO APPLY, THE DEFENSE MUST PRODUCE EVIDENCE TENDING TO SHOW THAT (HIS/HER) POSSESSION OR CULTIVATION OF MARIJUANA WAS (FOR PERSONAL MEDICAL PURPOSES/ [OR] AS THE PRIMARY CAREGIVER OF A PATIENT WITH A MEDICAL NEED) WITH A PHYSICIAN’S RECOMMENDATION OR APPROVAL. The amount of marijuana possessed must be reasonably related to the patient’s current medical needs. The People have the burden of proving beyond a reasonable doubt that the defendant was not authorized to possess marijuana for medical purposes. If the People have not met this burden, you must find the defendant not guilty of this crime. IF YOU HAVE A REASONABLE DOUBT ABOUT WHETHER THE DEFENDANT’S POSSESSION OR CULTIVATION OF MARIJUANA WAS UNLAWFUL UNDER THE COMPASSIONATE USE ACT, YOU MUST FIND THE DEFENDANT NOT GUILTY.]

BENCH NOTES REVISION: Defenses – Instructional Duty: First paragraph, last sentence, modified as follows: See CALCRIM 2370, above.

AUTHORITY REVISION: Added reference to HS 11018 ["Marijuana" Defined]; added reference to People v. Frazier (2005) 128 Cal.App.4th 807, 820–821 [burden of proof for defense of medical use].



CC 2376 Simple Possession of Marijuana on School Grounds: Misdemeanor (Health & Saf. Code, § 11357(d)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title and 1st paragraph added reference to HS 11357(d); modified 10th paragraph, see CALCRIM 2375, above.

BENCH NOTES REVISION: Defenses – Instructional Duty: First paragraph, last sentence, modified as follows: See CALCRIM 2370, above.

AUTHORITY REVISION: See CALCRIM 2375, above.



CC 2377 Simple Possession of Concentrated Cannabis (Health & Saf. Code, § 11357(a)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title and 1st paragraph added reference to HS 11357(a); modified Elements as follows [added language is underlined; deleted language is stricken]:

1. The defendant [unlawfully] possessed a controlled substance CONCENTRATED CANNABIS;

2. The defendant knew of its presence;

3. The defendant knew of the substance’s nature or character as a controlled substance CONCENTRATED CANNABIS;

4. The controlled substance was concentrated cannabis;

AND

45. The controlled substance was in a usable amount.

Deleted 5th paragraph as follows:

[The People do not need to prove that the defendant knew which specific controlled substance (he/she) possessed, only that (he/she) was aware of the substance’s presence and that it was a controlled substance.]

Modified 8th paragraph as follows:

[Agreeing to buy a controlled substance CONCENTRATED CANNABIS does not, by itself, mean that a person has control over that substance.]

Modified 9th paragraph as follows:

<Defense: Compassionate Use>

[Possession of concentrated cannabis is not unlawful LAWFUL if authorized by the Compassionate Use Act. The Compassionate Use Act allows a person to possess or cultivate marijuana or concentrated cannabis for personal medical purposes [or as the primary caregiver of a patient with a medical need] when a physician has recommended [or approved] such use. IN ORDER FOR THE COMPASSIONATE USE ACT TO APPLY, THE DEFENDANT MUST PRODUCE EVIDENCE TENDING TO SHOW THAT (HIS/HER) POSSESSION OR CULTIVATION OF CONCENTRATED CANNABIS WAS (FOR PERSONAL MEDICAL PURPOSES/ [OR] AS THE PRIMARY CAREGIVER OF A PATIENT WITH A MEDICAL NEED) WITH A PHYSICIAN’S RECOMMENDATION OR APPROVAL. The amount of marijuana or concentrated cannabis possessed must be reasonably related to the patient’s current medical needs. The People have the burden of proving beyond a reasonable doubt that the defendant was not authorized to possess marijuana or concentrated cannabis for medical purposes. If the People have not met this burden, you must find the defendant not guilty of this crime. IF YOU HAVE A REASONABLE DOUBT ABOUT WHETHER THE DEFENDANT’S POSSESSION OR CULTIVATION OF CONCENTRATED CANNABIS WAS UNLAWFUL UNDER THE COMPASSIONATE USE ACT, YOU MUST FIND THE DEFENDANT NOT GUILTY.]

BENCH NOTES REVISION: Defenses – Instructional Duty: First paragraph, last sentence, modified as follows: See CALCRIM 2370, above.

AUTHORITY REVISION: Added reference to HS 11006.5 ["concentrated cannabis" defined]; added reference to People v. Frazier (2005) 128 Cal.App.4th 807, 820–821 [burden of proof for defense of medical use].



CC 2411 Possession of Hypodermic Needle or Syringe (Bus. & Prof. Code, § 4140) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title and 1st paragraph added reference to BP 4140; modified 6th paragraph as follows [added language is underlined; deleted language is stricken]: 

The People have the burden of proving beyond a reasonable doubt that the defendant was not legally authorized to possess the hypodermic THE DEFENSE MUST PRODUCE EVIDENCE TENDING TO SHOW THAT (HIS/HER) POSSESSION OF [A] (needle[s]/ [or] syringe[s]) WAS LAWFUL. If the People have not met this burden IF YOU HAVE A REASONABLE DOUBT ABOUT WHETHER THE DEFENDANT’S POSSESSION OF [A] (NEEDLE[S]/ [OR] SYRINGE[S]) WAS UNLAWFUL, you must find the defendant not guilty.

BENCH NOTES REVISION – Defenses— Instructional Duty: First paragraph, added reference to People v. Frazier (2005) 128 Cal.App.4th 807, 820–821.



WEAPONS
CC 2542 Carrying Firearm: Active Participant in Criminal Street Gang (Pen. Code, §§ 12025(b)(3), 12031(a)(2)(C)) (New January 2006; Revised August 2006, June 2007)

INSTRUCTION REVISION: INSTRUCTION REVISION: Title added reference to Penal Code; modified Element 3 as follows [added language is underlined; deleted language is stricken]:

3. The defendant willfully assisted, furthered, or promoted felonious criminal conduct by members of the gang EITHER BY:

A. DIRECTLY AND ACTIVELY COMMITTING A FELONY OFFENSE;

A. OR

B. AIDING AND ABETTING A FELONY OFFENSE.

Added reference to PC 31-33; modified paragraph 12 as follows:

To prove that the defendant willfully assisted, furthered, or promoted a crime AIDED AND ABETTED FELONIOUS CRIMINAL CONDUCT BY A MEMBER OF THE GANG, the People must prove that:

BENCH NOTES REVISION – Instructional Duty: Added reference to PC 31-33.



CC 2544 Carrying Firearm: Possession of Firearm Prohibited Due to Conviction, Court Order, or Mental Illness (Pen. Code, §§ 12025(b)(4), 12031(a)(2)(D)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title added reference to Penal Code; Modified Alternation 1A as follows [added language is underlined; deleted language is stricken]:

[1. A court had ordered that the defendant not (own/purchase/ receive/ [or] possess) a firearm(;/.)]



CRIMES AGAINST GOVERNMENT
CC 2603 Requesting or Taking a Bribe (Pen. Code, §§ 68, 86, 93) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title added reference to Penal Code; modified 1st paragraph as follows [added language is underlined; deleted language is stricken]:

The defendant is charged [in Count ] with (requesting[,]/taking[,]/ [or] agreeing to take) a bribe [IN VIOLATION OF ________ <INSERT APPROPRIATE CODE SECTION[S]>].

Modified 7th paragraph as follows:

[A legislative officer is a member of the (Assembly/Senate/________ <INSERT NAME OF OTHER LEGISLATIVE BODY SPECIFIED IN PENAL CODE, § 86>) of this state.]



CC 2656 Resisting Peace Officer, Public Officer, or EMT (Pen. Code, § 148(a)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title and 1st paragraph added reference to PC 148(a); modified 1sta paragraph as follows [added language is underlined; deleted language is stricken]:

The defendant is charged [in Count ] with (resisting[,]/ [or] obstructing[,]/ [or] delaying) a (peace officer/public officer/ emergency medical technician) in the performance or attempted performance of (his/her) duties [IN VIOLATION OF PENAL CODE SECTION 148(A)].

Modified 11th paragraph, 2nd sentence, as follows:

You must MAY not find the defendant guilty unless you all agree that the People have proved that the defendant committed at least one of these THE ALLEGED acts OF (RESISTING[,]/[OR] OBSTRUCTING[,]/ [OR] DELAYING) A (PEACE OFFICER/PUBLIC OFFICER/ EMERGENCY MEDICAL TECHNICIAN) WHO WAS LAWFULLY PERFORMING HIS OR HER DUTIES, and you all agree on which act (he/she) committed.]

BENCH NOTES REVISION – Instructional Duty: Added 2nd paragraph; modified 5th paragraph as follows:

If the prosecution alleges multiple, distinct acts of resistance, the court has a sua sponte duty to instruct on unanimity. (People v. Moreno (1973) 32 Cal.App.3d Supp. 1, 9 [108 Cal.Rptr. 338].) Give the bracketed paragraph that begins with "The People allege that the defendant" CALCRIM NO. 3500, UNANIMITY, IF NEEDED.



CC 2701 Violation of Court Order: Protective Order or Stay Away (Pen. Code, §§ 166(c)(1), 273.6) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title added reference to Penal Code sections; modified 1st paragraph as follows [added language is underlined; deleted language is stricken]:

The defendant is charged [in Count ____] with violating a court order [IN VIOLATION OF <INSERT APPROPRIATE CODE SECTION[S]>].

Modified 7th paragraph,fir st sentence as follows:

[The term cohabitants means two unrelated adults PERSONS living together for a substantial period of time, resulting in some permanency of the relationship.



TAX CRIMES
CC 2801 Willful Failure to File Tax Return (Rev. & Tax. Code, § 19706) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title added reference to RT 19706; modified 1st paragraph as follows [added language is underlined; deleted language is stricken]:

The defendant is charged [in Count ] with intentionally failing to (file a tax return with/ [or] supply information to) the Franchise Tax Board [IN VIOLATION OF REVENUE AND TAXATION CODE SECTION 19706].

Modified 4th paragraph as follows:

[The People do not have to prove the exact amount of (unreported income/ [or] [additional] tax owed). The People must prove beyond a reasonable doubt that the defendant (failed to report a substantial amount of income/ [or] owed a substantial amount in [additional] taxes).]

BENCH NOTES REVISION – Instructional Duty: Modified 5th paragraph as follows:

Give the bracketed paragraph that begins with "The People do not have to prove the exact amount" on request. (United States v. Wilson (3d Cir. 1979) 601 F.2d 95, 99; Federal Jury Practice and Instructions, Criminal (5th ed.) § 67.08.) Federal cases have held that when intent to evade is an element of the offense, the prosecution must show that the amount owed in taxes or the amount of unreported income was substantial. (United States v. Wilson, supra, 601 F.2d at p. 99; see also Federal Jury Practice and Instructions, Criminal (5th ed.) § 67.08.) "The word ‘substantial’ . . . is necessarily a relative term and not susceptible of an exact meaning." (Canaday v. United States (8th Cir. 1966) 354 F.2d 849, 852–853.) "[It] is not measured in terms of gross or net income nor by any particular percentage of the tax shown to be due and payable. All the attendant circumstances must be taken into consideration." (United States v. Nunan (2d Cir. 1956) 236 F.2d 576, 585, cert. den. (1957) 353 U.S. 912 [77 S.Ct. 661, 1 L.Ed.2d 665].) "Whether the tax evaded was ‘substantial’ is, therefore, a jury question . . . ." (Federal Jury Practice and Instructions, Criminal (5th ed.) § 67.08 [see also § 67.03, noting that "substantial" is generally not defined for the jury].)
AUTHORITY REVISION: Added referrence to People v. Mojica (2006) 139 Cal.App.4th 1197, 1204 [amount of unpaid taxes need not be substantial]; and United States v. Holland (1989) 880 F.2d 1091, 1095–1096. 


CC 2812 Willfully Filing False Tax Return: Intent to Evade Tax (Rev. & Tax. Code, § 19706) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title added reference to RT 19706; modified 1st and 3rd paragraphs (see CALCRIM 2801. Above).

BENCH NOTES REVISION – Instructional Duty: See CALCRIM 2801, above.

AUTHORITY REVISION: See CALCRIM 2801, above.



VANDALISM, LOITERING, TRESPASS, AND OTHER MISCELLANEOUS OFFENSES
CC 2900 Vandalism (Pen. Code, § 594) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title and 1st paragraph added reference to PC 594; modified Element 3 as follows [added language is underlined; deleted language is stricken]:

3. The amount of damage caused by the vandalism was ($400 or more/less than $400).]

BENCH NOTES REVISION – Instructional Duty: Modified 2nd paragraph and deleted 3rd paragraph as follows:

If the defendant is charged with a felony for causing $400 or more in damage and the court is not instructing on the misdemeanor offense, give element 3 selecting the "$400 or more" language. If the court is instructing on both the felony and the misdemeanor offenses, do not give element 3 but do give CALCRIM No. 2901, Vandalism: Amount of Damage, with this instruction. (Pen. Code, § 594(b)(1).) The court should also give CALCRIM No. 2901 if the defendant is charged with causing more than $10,000 in damage under Penal Code section 594(b)(1).

If the defendant is charged with only a misdemeanor, give element 3 with the "less than $400" language.



ENHANCEMENTS AND SENTENCING FACTORS
CC 3131 Personally Armed With Firearm (Pen. Code, §§ 1203.06(b)(3), 12022(c), 12022.3(b)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title added reference to Penal Code sections; modified Elements as follows [added language is underlined; deleted language is stricken]: 

1. Carries a firearm [or has a firearm available] for use in either offense or defense;

AND

2. Knows that he or she is carrying the firearm [or has it available FOR USE].

AUTHORITY REVISION – Enhancement: Changed reference from PC 1203.06(a)(2), 12022(c), 12022.3 to PC 1203.06(b)(3), 12022(c), 12022.3(b).



CC 3132 Personally Armed With Firearm: Unlawfully Armed When Arrested (Pen. Code, § 1203.06(a)(3)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title added reference to Penal Code section; modified Elements (see CALCRIM 3131, above).

AUTHORITY REVISION – Enhancement: Changed reference from PC 1203.06(a)(2) to PC12001(b).



CC 3145 Personally Used Deadly Weapon (Pen. Code, §§ 667.61(e)(4), 1192.7(c)(23), 12022(b)(1) & (2), 12022.3) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title added reference to Penal Code sections; 5th paragraph, removed brackets around "any of."

AUTHORITY REVISION – Personally Uses: Changed reference from PC 1203.06(b)(3) to PC 1203.06(b)(2).



CC 3160 Great Bodily Injury (Pen. Code, §§ 667.5(c)(8), 667.61(e)(3), 1192.7(c)(8), 12022.7, 12022.8) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title added reference to Penal Code sections; 5th paragraph modified as follows [added language is underlined; deleted language is stricken]:

[If you conclude that more than one person assaulted _______ <insert name of injured person> and you cannot decide which person caused which injury, you may, but are not required to, conclude that the defendant personally inflicted great bodily injury on <insert name of injured person> if the People have proved that:

Modified 3rd Element of Group Assault as follows:

[3A. The amount or type of physical force the defendant used on _______ <insert name of injured person> was enough that it alone could have caused _______ <insert name of injured person> to suffer great bodily injury(;/.).]

[OR]

[3B. THE PHYSICAL FORCE THAT THE DEFENDANT USED ON _______ <INSERT NAME OF INJURED PERSON> WAS SUFFICIENT IN COMBINATION WITH THE FORCE USED BY THE OTHERS TO CAUSE _______ <INSERT NAME OF INJURED PERSON> TO SUFFER GREAT BODILY INJURY.

THE DEFENDANT MUST HAVE APPLIED SUBSTANTIAL FORCE TO _______ <INSERT NAME OF INJURED PERSON>. IF THAT FORCE COULD NOT HAVE CAUSED OR CONTRIBUTED TO THE GREAT BODILY INJURY, THEN IT WAS NOT SUBSTANTIAL.]

BENCH NOTES REVISION – Instructional Duty: Modified 3rd paragraph as follows:

The bracketed section beneath the heading "Group Assault" is designed to be used in cases where the evidence shows a group assault. (People v. Corona (1989) 213 Cal.App.3d 589, 594 [261 Cal.Rptr. 765].) However, there is currently a split in the Court of Appeal over whether a "group beating" instruction is proper and what form it should take. (Compare People v. Banuleos (2003) 106 Cal.App.4th 1332, 1336–1338 [131 Cal.Rptr.2d 639] [instruction on group beating approved] with People v. Modiri (2003) 112 Cal.App.4th 123, 136–137 [4 Cal.Rptr.3d 836] [reversed for erroneous instruction on group beating], REVIEW GRANTED AND DEPUBLISHED December 23, 2003, S120238.) The issue is currently pending before the Supreme Court. The court should review these decisions and any current law before giving the bracketed instruction on group beatings.

AUTHORITY REVISION – Group Beating Instruction: Deleted reference to People v. Corona (1989) 213 Cal.App.3d 589, 594; People v. Banuleos (2003) 106 Cal.App.4th 1332, 1336–1338 and revised citation to People v. Modiri (2006) 39 Cal.4th 481, 500–501.



CC 3161 Great Bodily Injury: Causing Victim to Become Comatose or Paralyzed (Pen. Code, § 12022.7(b)) (New January 2006; Revised June 2007)

See CALCRIM 3160, above.



CC 3162 Great Bodily Injury: Age of Victim (Pen. Code, § 12022.7(c) & (d)) (New January 2006; Revised June 2007)

See CALCRIM 3160, above.



CC 3163 Great Bodily Injury: Domestic Violence (Pen. Code, § 12022.7(e)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title added reference to Penal Code section; modified 7th paragraph, 1st sentence, as follows [added language is underlined; deleted language is stricken]:

[The term cohabitants means two unrelated adults PERSONS living together for a substantial period of time, resulting in some permanency of the relationship.

Modified 10th paragraph as follows:

[If you conclude that more than one person assaulted ________ <insert name of injured person> and you cannot decide which person caused which injury, you may, but are not required to, conclude that the defendant personally inflicted great bodily injury on ________ <insert name of injured person> if the People have proved that:

Modified 3rd Element of Group Assault as follows:

[3A. The amount or type of physical force the defendant used on _______ <insert name of injured person> was enough that it alone could have caused _______ <insert name of injured person> to suffer great bodily injury(;/.).]

[OR]

[3B. THE PHYSICAL FORCE THAT THE DEFENDANT USED ON _______ <INSERT NAME OF INJURED PERSON> WAS SUFFICIENT IN COMBINATION WITH THE FORCE USED BY THE OTHERS TO CAUSE _______ <INSERT NAME OF INJURED PERSON> TO SUFFER GREAT BODILY INJURY.

THE DEFENDANT MUST HAVE APPLIED SUBSTANTIAL FORCE TO _______ <INSERT NAME OF INJURED PERSON>. IF THAT FORCE COULD NOT HAVE CAUSED OR CONTRIBUTED TO THE GREAT BODILY INJURY, THEN IT WAS NOT SUBSTANTIAL.]

BENCH NOTES REVISION – Instructional Duty: See CALCRIM 3160, above.

AUTHORITY REVISION – Group Beating Instruction: See CALCRIM 3160, above.



DEFENSES AND INSANITY
CC 3402 Duress or Threats (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Added brackets around 4th paragraph.

BENCH NOTES REVISION – Instructional Duty: First paragraph, added reference to People v. Otis (1959) 174 Cal.App.2d 119, 124, United States v. Bailey (1980) 444 U.S. 394, 409 [100 S.Ct. 624, 62 L.Ed.2d 575]; added 2nd paragraph and reference to People v. Neidinger (2006) 40 Cal.4th 67, 76.



CC 3453 Extension of Commitment (Pen. Code, § 1026.5(b)(1)) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Title added reference to Penal Code section; modified Element 2 as follows [added language is underlined; deleted language is stricken]:

2. As a result of (his/her) mental disease, defect, or disorder, (he/she) now:

A. POSES A SUBSTANTIAL DANGER OF PHYSICAL HARM TO OTHERS(;/.)

[AND

B. HAS SERIOUS DIFFICULTY IN CONTROLLING (HIS/HER) DANGEROUS BEHAVIOR.]

BENCH NOTES REVISION – Instructional Duty: Added 3rd and 4th paragraph and references to Kansas v. Crane (2002) 534 U.S. 407, 412–413 [122 S.Ct. 867, 151 L.Ed.2d 856]; In re Howard N. (2005) 35 Cal.4th 117, 128; People v. Zapisek (2007) 147 Cal.App.4th 1151, 1159–1165; People v. Bowers (2006) 145 Cal.App.4th 870, 878; People v. Galindo (2006) 142 Cal.App.4th 531; In re Howard N. (2005) 35 Cal.4th 117, 137–138 and People v. Williams (2003) 31 Cal.4th 757, 774–777.



CC 3454 Commitment as Sexually Violent Predator (Welf. & Inst. Code, §§ 6600, 6600.1) (New January 2006; Revised August 2006, June 2007)

INSTRUCTION REVISION: Title added reference to Penal Code section; modified Element 1 as follows [added language is underlined; deleted language is stricken]:

1. (He/She) has been convicted of committing sexually violent offenses against two ONE or more victims;

Modified Explanatory Note re: Element 4 as follows:

<Give element 4 when instructing on confinement in a secure facility EVIDENCE HAS BEEN INTRODUCED AT TRIAL ON THE ISSUE OF AMENABILITY TO VOLUNTARY TREATMENT IN THE COMMUNITY.>

Modified 8th paragraph as follows:

[ ________ <insert name[s] of crime[s] enumerated in Welf. & Inst. Code, § 6600(b)> (is/are) also [a] sexually violent offense[s] when the offense[s] (is/are) committed on a child under 14 years old and the offense[s] involve[s] substantial sexual conduct. Substantial sexual conduct means oral copulation, or masturbation of either the victim or the offender, or penetration of the vagina or rectum of either the victim or the offender with the penis of the other or with any foreign object.]

Modified <B. Conviction With Indeterminate Sentence> as follows:

[A conviction for an offense that I have just described to you that was committed before July 1, 1977, and resulted in an indeterminate sentence.]

Added <H. Conviction Resulting in Commitment to Department of Youth Authority Pursuant to Welfare and Institutions Code section 1731.5>:

[A PRIOR CONVICTION FOR ONE OF THE OFFENSES THAT I HAVE JUST DESCRIBED TO YOU FOR WHICH THE RESPONDENT WAS COMMITTED TO THE DEPARTMENT OF YOUTH AUTHORITY PURSUANT TO WELFARE AND INSTITUTIONS CODE SECTION 1731.5.]

BENCH NOTES REVISION – Instructional Duty: Modified 2nd paragraph as follows:

If sufficient evidence is presented to raise a reasonable doubt as to ABOUT amenability to voluntary treatment, the court has a sua sponte duty to givebracketed element 4. (People v. Grassini (2003) 113 Cal.App.4th 765, 777 [6 Cal.Rptr.3d 662]; People v. Calderon (2004) 124 Cal.App.4th 80, 93 [4 Cal.Rptr.3d 92].) EVIDENCE OF INVOLUNTARY TREATMENT IN THE COMMUNITY IS INADMISSIBLE AT TRIAL BECAUSE IT IS NOT RELEVANT TO ANY OF THE SVP REQUIREMENTS. (PEOPLE V. CALDERON, SUPRA, 124 CAL.APP.4TH AT 93.)

Added 5th paragraph and reference to In re Howard N. (2005) 35 Cal.4th 117, 137–138.

AUTHORITY REVISION – Amenability to Voluntary Treatment: Corrected citation to Cooley v. Superior Court (2002) 29 Cal.4th 228, 256; added reference to People v. Ghillotti (2002) 27 Cal.4th 888, 927 [need for treatment and need for custody not the same].



CC 3470 Right to Self-Defense or Defense of Another (Non-Homicide) (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Modified first paragraph as follows [added language is underlined; deleted language is stricken]:

SELF-DEFENSE IS A DEFENSE TO <INSERT LIST OF PERTINENT CRIMES CHARGED>. The defendant is not guilty of _________ <insert crime(s) charged> (THAT/THOSE CRIME[S]) if (he/she) used force against the other person in lawful (self-defense/ [or] defense of another). The defendant acted in lawful (self-defense/ [or] defense of another) if:



POST-TRIAL: CONCLUDING
CC 3516 Multiple Counts: Alternative Charges for One Event—Dual Conviction Prohibited (New January 2006; Revised June 2007)

INSTRUCTION REVISION: Added "Dual Conviction Prohibited" to Title. Modified as follows [added language is underlined; deleted language is stricken]:

<Alternative A—no lesser included offense>

[The defendant is charged in Count with ________ <insert name of alleged offense, e.g., theft> and in Count with ________ <insert name of alleged offense, e.g., receiving stolen property>. These are alternative charges. If you find the defendant guilty of one of these charges, you must find (him/her) not guilty of the other. You cannot find the defendant guilty of both.]

<Alternative B—lesser included offense[s] to one count>

[Alternative charges are alleged in this case. The defendant is charged in Count with ________ <insert name of most serious charged offense, e.g., robbery>. ________ <insert name[s] of lesser included offense[s], e.g., grand theft> (is/are) [a] lesser included offense[s] to that charge. The defendant is also charged in Count with ________ <insert name of other charged offense, e.g., receiving stolen property>. If you find the defendant guilty of ________ <insert name of most serious charged offense> or of the lesser offense[s] of <insert name[s] of lesser included offense[s]>, you must find (him/her) not guilty of ________ <insert name of other charged offense>. Similarly, if you find the defendant guilty of ________ <insert name of other charged offense>, you must find (him/her) not guilty of ________ <insert name of most serious charged offense> and not guilty of the lesser offense[s] of ________ <insert name[s] of lesser included offense[s]>.]

BENCH NOTES REVISION – Instructional Duty: Modified paragraphs one and three as follows:

The court has a sua sponte duty to give this instruction where the defendant is charged in the alternative with multiple counts for a single event. (See People v. Allen (1999) 21 Cal.4th 846, 851 [89 Cal.Rptr.2d 279, 984 P.2d 486]; People v. Jaramillo (1976) 16 Cal.3d 752, 757 [129 Cal.Rptr. 306, 548 P.2d 706].) When one offense is necessarily included in another, the defendant cannot be convicted of both. (People v. Ortega (1998) 19 Cal.4th 686, 692 [80 Cal.Rptr.2d 489, 968 P.2d 48].) This is to be distinguished from the question of whether the defendant may be punished for two separate charges arising out of a single event. (Ibid.) This instruction applies only to those cases in which the defendant may be legally convicted of only one of the alternative charges. SEE DUAL CONVICTION LIST IN RELATED ISSUES SECTION BELOW.

If the case involves a lesser included offense, the court should give either CALCRIM No. 3517, Deliberations and Completion of Verdict Forms: Lesser Offenses or Degrees—Without Stone Instruction (Non-Homicide), or CALCRIM No. 3518, Deliberations and Completion of Verdict Forms: Lesser Offenses or Degrees—With Stone Instruction (Non-Homicide). (See People v. Fields (1996) 13 Cal.4th 289, 308–311 [52 Cal.Rptr.2d 282, 914 P.2d 832].) Do not give this instruction unless the case also involves alternative charges. In such cases, the court should give alternative B SEPARATELY CHARGED GREATER AND LESSER OFFENSES, THE COURT SHOULD GIVE CALCRIM NO. 3519.



CC 3517 Deliberations and Completion of Verdict Forms: For Use When Lesser Included Offenses and Greater Crimes Are Not Separately Charged (Non-Homicide) (New January 2006; Revised August 2006, June 2007)

INSTRUCTION REVISION: Modified title as follows [added language is underlined; deleted language is stricken]:

3517. Deliberations and Completion of Verdict Forms: FOR USE WHEN Lesser INCLUDED Offenses or Degrees—Without Stone Instruction AND GREATER CRIMES ARE NOT SEPARATELY CHARGED (Non-Homicide)

Modified as follows:

If all of you find that the defendant is not guilty of a GREATER charged crime, you may convict FIND (him/her) GUILTY of a lesser crime, if you are convinced beyond a reasonable doubt that the defendant is guilty of that lesser crime. A DEFENDANT MAY NOT BE CONVICTED OF BOTH A GREATER AND LESSER CRIME FOR THE SAME CONDUCT.

Now I will explain to you which crimes CHARGES are affected by this instruction: 

[________ <insert crime> is a lesser crime of ________ <insert crime> [charged in Count .]]

[________ <insert crime> is a lesser crime of ________ <insert crime> [charged in Count .]]

[________ <insert crime> is a lesser crime of ________ <insert crime> [charged in Count .]]

You must consider each of these (charged/greater) crimes and decide whether the defendant is guilty or not guilty of each one. It is up to you to decide the order in which you consider each crime and the relevant evidence. BUT I can only accept a guilty verdict on OF a lesser crime ONLY if you all agree that HAVE FOUND the defendant is not guilty of the (charged/ CORRESPONDING greater) crime and give me a signed verdict form of not guilty for the (charged/greater) crime.

<GIVE THE FOLLOWING PARAGRAPHS IF THE JURY HAS SEPARATE GUILTY AND NOT GUILTY FORMS FOR BOTH GREATER AND LESSER OFFENSES PURSUANT TO STONE V. SUPERIOR COURT>

[[FOR (THE/ANY) COUNT IN WHICH A GREATER AND LESSER CRIME IS CHARGED,] (Y/y)ou will receive verdict forms OF GUILTY AND NOT GUILTY for (all of these charged crimes and lesser crimes/the charged crime and lesser crime[s]). If all of you are convinced beyond a reasonable doubt that the defendant is guilty of a greater crime, do not fill out or sign a verdict form for the crimes that are lesser than that crime. THE GREATER CRIME AND ALSO VERDICT FORMS OF GUILTY AND NOT GUILTY FOR THE LESSER CRIME. FOLLOW THESE DIRECTIONS BEFORE YOU GIVE ME ANY COMPLETED AND SIGNED, FINAL VERDICT FORM. Give the RETURN ANY unused forms back to me, unsigned.

1. If all of you find AGREE the PEOPLE HAVE PROVED BEYOND A REASONABLE DOUBT THAT THE defendant not IS guilty of a THE greater crime, but conclude that (he/she) is guilty of a lesser crime, indicate your verdict for that lesser crime on the appropriate COMPLETE AND SIGN THE verdict form and give the form for that lesser crime to me after the foreperson has signed it FOR GUILTY OF THAT CRIME. DO NOT COMPLETE OR SIGN ANY OTHER VERDICT FORM [FOR THAT COUNT].

2. If all of you cannot agree about whether the PEOPLE HAVE PROVED BEYOND A REASONABLE DOUBT THAT THE defendant is guilty or not guilty of a THE greater crime, inform me about your disagreement and do not fill out ONLY THAT YOU CANNOT REACH AN AGREEMENT AND DO NOT COMPLETE OR SIGN any verdict form [FOR THAT COUNT].

3. If all of you agree that the People have not proved BEYOND A REASONABLE DOUBT that the defendant committed a IS GUILTY OF THE greater or lesser crime AND YOU ALSO AGREE THAT THE PEOPLE HAVE PROVED BEYOND A REASONABLE DOUBT THAT (HE/SHE) IS GUILTY OF THE LESSER CRIME, then complete AND SIGN the verdict form stating that (he/she) is FOR not guilty of that THE GREATER crime AND THE VERDICT FORM FOR GUILTY OF THE LESSER CRIME.

4. IF ALL OF YOU AGREE THE PEOPLE HAVE NOT PROVED BEYOND A REASONABLE DOUBT THAT THE DEFENDANT IS GUILTY OF THE GREATER OR LESSER CRIME, COMPLETE AND SIGN THE VERDICT FORM FOR NOT GUILTY OF THE GREATER CRIME AND THE VERDICT FORM FOR NOT GUILTY OF THE LESSER CRIME.

5. IF ALL OF YOU AGREE THE PEOPLE HAVE NOT PROVED BEYOND A REASONABLE DOUBT THAT THE DEFENDANT IS GUILTY OF THE GREATER CRIME, BUT ALL OF YOU CANNOT AGREE ON A VERDICT FOR THE LESSER CRIME, COMPLETE AND SIGN THE VERDICT FORM FOR NOT GUILTY OF THE GREATER CRIME AND INFORM ME ONLY THAT YOU CANNOT REACH AN AGREEMENT ABOUT THE LESSER CRIME.]

<GIVE THE FOLLOWING PARAGRAPHS IF THE JURY HAS A COMBINED VERDICT

FORM FOR BOTH GREATER AND LESSER OFFENSES>

[[FOR (THE/ANY) CHARGE WITH A LESSER CRIME,] (Y/Y)OU WILL RECEIVE A

FORM FOR INDICATING YOUR VERDICT ON BOTH THE GREATER CRIME AND THE LESSER CRIME. THE GREATER CRIME IS LISTED FIRST. WHEN YOU HAVE REACHED A VERDICT, HAVE THE FOREPERSON COMPLETE THE FORM, SIGN, AND DATE IT. FOLLOW THESE DIRECTIONS BEFORE WRITING ANYTHING ON THE FORM.

1. IF ALL OF YOU AGREE THAT THE PEOPLE HAVE PROVED BEYOND A REASONABLE DOUBT THAT THE DEFENDANT IS GUILTY OF THE GREATER CRIME AS CHARGED, (WRITE "GUILTY" IN THE BLANK/CIRCLE THE WORD "GUILTY"/CHECK THE BOX FOR "GUILTY") FOR THAT CRIME, THEN SIGN, DATE, AND RETURN THE FORM. DO NOT (WRITE/CIRCLE/CHECK) ANYTHING FOR THE LESSER CRIME.

2. IF ALL OF YOU CANNOT AGREE WHETHER THE PEOPLE HAVE PROVED BEYOND A REASONABLE DOUBT THAT THE DEFENDANT IS GUILTY OF THE GREATER CRIME AS CHARGED, INFORM ME ONLY THAT YOU CANNOT REACH AN AGREEMENT AND DO NOT WRITE ANYTHING ON THE VERDICT FORM.

3. IF ALL OF YOU AGREE THAT THE PEOPLE HAVE NOT PROVED BEYOND A REASONABLE DOUBT THAT THE DEFENDANT IS GUILTY OF THE GREATER CRIME AND YOU ALSO AGREE THAT THE PEOPLE HAVE PROVED BEYOND A REASONABLE DOUBT THAT (HE/SHE) IS GUILTY OF THE LESSER CRIME, (WRITE "NOT GUILTY" IN THE BLANK/CIRCLE THE WORDS "NOT GUILTY"/CHECK THE BOX FOR "NOT GUILTY") FOR THE GREATER CRIME AND (WRITE "GUILTY" IN THE BLANK/CIRCLE THE WORD "GUILTY"/CHECK THE BOX FOR "GUILTY") FOR THE LESSER CRIME. YOU MUST NOT (WRITE/CIRCLE/CHECK) ANYTHING FOR THE LESSER CRIME UNLESS YOU HAVE (WRITTEN/CIRCLED/CHECKED) "NOT GUILTY" FOR THE GREATER CRIME.

4. IF ALL OF YOU AGREE THAT THE PEOPLE HAVE NOT PROVED BEYOND A REASONABLE DOUBT THAT THE DEFENDANT IS GUILTY OF EITHER THE GREATER OR THE LESSER CRIME, (WRITE "NOT GUILTY" IN THE BLANK/CIRCLE THE WORDS "NOT GUILTY"/CHECK THE BOX FOR "NOT GUILTY") FOR BOTH THE GREATER CRIME AND THE LESSER CRIME.

5. IF ALL OF YOU AGREE THAT THE PEOPLE HAVE NOT PROVED BEYOND A REASONABLE DOUBT THAT THE DEFENDANT IS GUILTY OF THE GREATER CRIME, BUT ALL OF YOU CANNOT AGREE ON A VERDICT FOR THE LESSER CRIME, (WRITE "NOT GUILTY" IN THE BLANK/CIRCLE THE WORDS "NOT GUILTY"/CHECK THE BOX FOR "NOT GUILTY") FOR THE GREATER CRIME, THEN SIGN, DATE, AND RETURN THE FORM. DO NOT (WRITE/CIRCLE/CHECK) ANYTHING FOR THE LESSER CRIME, AND INFORM ME ONLY THAT YOU CANNOT REACH AN AGREEMENT ON THAT CRIME.]

<GIVE THE FOLLOWING PARAGRAPH IF THE COURT IS INSTRUCTING ON A LESSER INCLUDED OFFENSE WITHIN ANOTHER LESSER INCLUDED OFFENSE:>

[FOLLOW THESE DIRECTIONS WHEN YOU DECIDE WHETHER A DEFENDANT IS GUILTY OR NOT GUILTY OF ________ <INSERT CRIME>, WHICH IS A LESSER CRIME OF ________ <INSERT CRIME>.]

BENCH NOTES REVISION – Instructional Duty: Modified as follows:

IF LESSER INCLUDED CRIMES ARE NOT CHARGED SEPARATELY AND THE JURY RECEIVES ONLY ONE NOT GUILTY VERDICT FORM FOR EACH COUNT, THE COURT SHOULD USE CALCRIM 3518 INSTEAD OF THIS INSTRUCTION. FOR SEPARATELY CHARGED GREATER AND LESSER INCLUDED OFFENSES, USE CALCRIM 3519.

In all non-homicide cases where IN WHICH one or more lesser included offenses is ARE submitted to the jury, whether charged or not, the court has a sua sponte duty to give either this instruction or CALCRIM No. 3518, Deliberations and Completion of Verdict Forms: Lesser Offenses or Degrees—With Stone Instruction (Non-Homicide) INSTRUCT ON THE APPLICABLE PROCEDURES. (People v. Breverman (1998) 19 Cal.4th 142, 162 [77 Cal.Rptr.2d 870, 960 P.2d 1094] [duty to instruct on lesser included offenses]; People v. Dewberry (1959) 51 Cal.2d 548, 555–557 [334 P.2d 852] [duty to instruct that if jury has reasonable doubt of greater offense, must acquit of that charge]; People v. Fields (1996) 13 Cal.4th 289, 309–310 [52 Cal.Rptr.2d 282, 914 P.2d 832] [duty to instruct that jury cannot convict of a lesser included offense unless it has concluded that defendant is not guilty of the greater offense]; People v. Marshall (1996) 13 Cal.4th 799, 826 [55 Cal.Rptr.2d 347, 919 P.2d 1280] [duty to instruct that jury may render a verdict of partial acquittal on a greater offense]; Stone v. Superior Court (1982) 31 Cal.3d 503, 519 [183 Cal.Rptr. 647, 646 P.2d 809] [DUTY TO GIVE JURY OPPORTUNITY TO RENDER A VERDICT OF PARTIAL ACQUITTAL ON A GREATER OFFENSE], CLARIFIED IN PEOPLE V. MARSHALL (1996) 13 CAL.4TH 799, 826 [55 CAL.RPTR.2D 347, 919 P.2D 1280] [NO DUTY TO INQUIRE ABOUT PARTIAL ACQUITTAL IN ABSENCE OF INDICATION JURY MAY HAVE FOUND DEFENDANT NOT GUILTY OF GREATER OFFENSE].)

In Stone v. Superior Court, supra, 31 Cal.3d at p. 519, the Supreme Court suggested that the trial court provide the jury with verdict forms of guilty/not guilty on each of the charged and lesser included offenses. The Court later referred to this "as a judicially declared rule of criminal procedure." (People v. Kurtzman (1988) 46 Cal.3d 322, 328 [250 Cal.Rptr. 244, 758 P.2d 572].) However, this is not a mandatory procedure. (Ibid.) If the court chooses not to follow the procedure suggested in Stone, the court may give this instruction. If the jury later declares that it is unable to reach a verdict on a lesser included offense, then the court must provide the jury with an opportunity to acquit on the greater offense. (People v. Marshall, supra, 13 Cal.4th at p. 826; Stone v. Superior Court, supra, 31 Cal.3d at p. 519.) Do not give this instruction for charges of murder or voluntary manslaughter; give CALCRIM No. 640, Procedure for Completion of Verdict Forms: With Stone Instruction, or CALCRIM No. 641, Procedure for Completion of Verdict Forms: Without Stone Instruction CALCRIM NO. 3518 IN PLACE OF THIS INSTRUCTION.

Do not give this instruction for charges of murder or voluntary manslaughter; give CALCRIM No. 640, Procedure for Completion of Verdict Forms: With Stone Instruction, or CALCRIM No. 641, Procedure for Completion of Verdict Forms: Without Stone Instruction.

The court should not accept SHOULD TELL THE JURY IT MAY NOT RETURN a guilty verdict on a lesser included offense unless the jury IT has returned a FOUND THE DEFENDANT not guilty verdict on OF the greater offense. (People v. Fields, supra, 13 Cal.4th at pp. 310–311.) If the court does record a guilty verdict on the lesser included offense without first requiring an explicit not guilty finding on the greater offense and then discharges the jury, retrial on the greater offense will be barred. (Id. at p. 307; Pen. Code, § 1023.) If, despite the court’s instructions, the jury has returned a guilty verdict on the lesser included offense without explicitly acquitting on the greater offense, the court must again instruct the jury that it may not convict of the lesser included offense unless it has found the defendant not guilty of the greater offense. (People v. Fields, supra, 13 Cal.4th at p. 310.) JURY ANNOUNCES THAT IT IS DEADLOCKED ON THE GREATER OFFENSE BUT, DESPITE THE COURT’S INSTRUCTIONS, HAS RETURNED A GUILTY VERDICT ON THE LESSER INCLUDED OFFENSE, THE COURT SHOULD AGAIN INSTRUCT THE JURY THAT IT MAY NOT CONVICT OF THE LESSER INCLUDED OFFENSE UNLESS IT HAS FOUND THE DEFENDANT NOT GUILTY OF THE GREATER OFFENSE. (IBID.) The court should direct the jury to reconsider the "lone verdict of conviction of the lesser included offense" in light of this instruction. (Ibid.; Pen. Code, § 1161.) If the jury is deadlocked on the greater offense but the court nevertheless records a guilty verdict on the lesser included offense and then discharges the jury, retrial on the greater offense will be barred. (People v. Fields, supra, 13 Cal.4th at p. 307; Pen. Code, § 1023.)

If, after following the procedures required by Fields, the jury declares that it is deadlocked on the greater offense, then the prosecution must elect one of the following options: (1) the prosecutor may request that the court declare a mistrial on the greater offense without recording the verdict on the lesser included offense, allowing the prosecutor to retry the defendant for the greater offense; or (2) the prosecutor may ask the court to record the verdict on the lesser included offense and to dismiss the greater offense, opting to accept the current conviction rather than retry the defendant on the greater offense. (People v. Fields, supra, 13 Cal.4th at p. 311.)

The court may not control the sequence in which the jury considers the offenses. (People v. Kurtzman, supra, 46 Cal.3d at p. 330.)

RELATED ISSUES REVISION: Deleted "Standard for Determining Lesser Offense" and reference to People v. Birks (1998) 19 Cal.4th 108, 117.



CC 3518 Deliberations and Completion of Verdict Forms: For Use When Lesser Included Offenses and Greater Crimes Are Not Separately Charged and the Jury Is Given Only One Not Guilty Verdict Form for Each Count (Non-Homicide) (New January 2006; Revised August 2006, June 2007)

INSTRUCTION REVISION: Modified title as follows [added language is underlined; deleted language is stricken]:

3518. Deliberations and Completion of Verdict Forms: FOR USE WHEN Lesser INCLUDED Offenses or Degrees—With Stone Instruction AND GREATER CRIMES ARE NOT SEPARATELY CHARGED AND THE JURY IS GIVEN ONLY ONE NOT GUILTY VERDICT FORM FOR EACH COUNT (Non-Homicide)

Modified as follows:

<The court may give the bracketed paragraph below if the jury has failed to reach a verdict and the court wishes to instruct pursuant to Stone> [Because of your disagreement on Count[s] _____, it is necessary to follow a different procedure for using verdict forms for (that/those) count[s]. Now you must disregard the instructions that I gave you earlier about using verdict forms [for Count[s] _____.]

If all of you find that the defendant is not guilty of a GREATER charged crime, you may convict FIND (him/her) GUILTY of a lesser crime, if you are convinced beyond a reasonable doubt that the defendant is guilty of that lesser crime. A DEFENDANT MAY NOT BE CONVICTED OF BOTH A GREATER AND LESSER CRIME FOR THE SAME CONDUCT. 

Now you (will receive/have received) guilty and not guilty verdict forms for Count[s] and the lesser crime[s] to (that/those) crime[s] [charged in Count[s] ].

[NOW I WILL EXPLAIN TO YOU WHICH CHARGES ARE AFFECTED BY THIS INSTRUCTION:]

[________ <insert crime> is a lesser crime of ________ <insert crime> [charged in Count .]]

[________ <insert crime> is a lesser crime of ________ <insert crime> [charged in Count .]]

[________ <insert crime> is a lesser crime of ________ <insert crime> [charged in Count .]]

It is up to you to decide the order in which you consider each crime and the relevant evidence. BUT I CAN ACCEPT A VERDICT OF GUILTY OF A LESSER CRIME ONLY IF YOU HAVE FOUND THE DEFENDANT NOT GUILTY OF THE CORRESPONDING GREATER CRIME.

[[FOR (THE/ANY) COUNT IN WHICH A GREATER AND LESSER CRIME IS CHARGED,] (Y/Y)OU WILL RECEIVE THREE VERDICT FORMS — ONE FOR GUILTY OF THE GREATER CRIME, ONE FOR GUILTY OF ONLY THE LESSER CRIME, AND ONE FOR NOT GUILTY OF EITHER THE GREATER OR LESSER CRIME. 

Follow these directions before you give me any COMPLETED AND signed, final verdict form: RETURN ANY UNUSED VERDICT FORMS TO ME, UNSIGNED.

1. If all of you agree THE PEOPLE HAVE PROVED BEYOND A REASONABLE DOUBT that the defendant is guilty of the crime[s] charged [in Count[s] ____ <insert counts in which greater crimes are charged>], have the foreperson sign and date GREATER CRIME, COMPLETE AND SIGN the verdict form for (that/those) crime[s]. Do not GUILTY OF THAT CRIME. DO NOT COMPLETE OR SIGN ANY OTHER VERDICT FORM [FOR

THAT COUNT].

2. IF ALL OF YOU AGREE THE PEOPLE HAVE NOT PROVED BEYOND A REASONABLE DOUBT THAT THE DEFENDANT IS GUILTY OF THE GREATER CRIME AND ALSO AGREE THE PEOPLE HAVE PROVED BEYOND A REASONABLE DOUBT THAT (HE/SHE) IS GUILTY OF THE LESSER CRIME, COMPLETE AND SIGN THE VERDICT FORM FOR GUILTY OF THE LESSER CRIME. DO NOT COMPLETE OR sign any other verdict forms [for Counts[s] ]. THAT COUNT].

3. I can only accept a verdict of IF ALL OF YOU AGREE THE PEOPLE HAVE NOT PROVED BEYOND A REASONABLE DOUBT THAT THE DEFENDANT IS guilty on a OF THE GREATER OR lesser crime, if all of you have agreed on and given me a signed COMPLETE AND SIGN THE verdict form of FOR not guilty for the (charged/greater) crime.

[4. Apply these directions when you decide whether a defendant is guilty or not guilty of ________ <insert crime>, which is a lesser crime than ________ <insert crime> IF ALL OF YOU CANNOT AGREE WHETHER THE PEOPLE HAVE PROVED BEYOND A REASONABLE DOUBT THAT THE DEFENDANT IS GUILTY OF A CHARGED OR LESSER CRIME, INFORM ME ONLY THAT YOU CANNOT REACH AGREEMENT [AS TO THAT COUNT] AND DO NOT COMPLETE OR SIGN ANY VERDICT FORM [FOR THAT COUNT].]

<GIVE THE FOLLOWING PARAGRAPH IF THE COURT IS INSTRUCTING ON A LESSER INCLUDED OFFENSE WITHIN ANOTHER LESSER INCLUDED OFFENSE:>

If all of you agree that the People have not proved that the defendant committed a greater or lesser crime, then complete the verdict form stating that (he/she) is not guilty of that crime.

[FOLLOW THESE DIRECTIONS WHEN YOU DECIDE WHETHER A DEFENDANT IS GUILTY OR NOT GUILTY OF ________ <INSERT CRIME>, WHICH IS A LESSER CRIME OF ________ <INSERT CRIME>.]

BENCH NOTES REVISION – Instructional Duty: See CALCRIM 3517, above.

AUTHORITY REVISION: Change in title: "Court May Ask Jury to Reconsider Conviction on Lesser Absent Finding IF JURY DEADLOCKED on Greater."

RELATED ISSUES REVISION: Deleted reference to CALCRIM No. 3517, and added 4 new paragraphs.



NEW INSTRUCTION: CC 3519 Deliberations and Completion of Verdict Forms:

Lesser Offenses—For Use When Lesser Included Offenses and Greater Crimes Are Separately Charged (Non-Homicide) (New June 2007)



CC 3577 Instructions to Alternate on Submission of Case to Jury (New January 2006; Revised June 2007)

Modified 1st paragraph, 1st sentence, as follows [added language is underlined; deleted language is stricken]:

________ <insert name[s] or number[s] of alternate juror[s]>, TO THE ALTERNATE JUROR[S]: the jury (WILL SOON BEGIN/is) now deliberating, but you are still [an] alternate juror[s] and are bound by my earlier instructions about your conduct.




CALIFORNIA CASE LAW UPDATE – Selected California Cases


California Supreme Court (August 1, 2007 - August 31, 2007)
 Selected Decisions:
People v. Alfaro (8/6/2007, S027730) 41 C4th 1277: DA was properly permitted to impeach the testifying defense experts with the MMPI not relied on by those experts and was permitted to call the defense expert who did the MMPI. The information was relevant and the testifying defense experts had reviewed the MMPI.


People v. Bonilla (6/18/2007, S045184) 41 C4th 313 [rehearing denied 8/8/2007]: Defendant may be convicted of lying in wait special circumstance even though he himself isn't the one lying in wait. So long as the killer was lying in wait, the aider and abettor may also receive a lying in wait special circumstance.


Garcia v. Superior Court (8/9/2007, S127432) 42 C4th 63: Defendant seeking discovery of police personnel records may file a declaration under seal in support of his or her Pitchess motion on the grounds that it contains information protected from disclosure by the attorney-client (EC 954) and/or attorney work product privileges (CCP 2018). The defendant who submits a sealed declaration in connection with a Pitchess motion must provide timely and proper notice to the officers, specifically claiming his or her attorney-client, attorney work product, or other recognized privilege or immunity; trial court must review the sealed declaration or the affidavit in camera with defense counsel to determine what portions of the document, if any, contain legitimately privileged information and order that those limited portions of the document remain under seal. Declarations or affidavits filed in support of Pitchess motions need not contain information based on personal knowledge, but may include averments based on information and belief. A redacted declaration in support of a motion must be filed and served upon the custodian of records for proceedings on the merits of the motion.


People v. DePriest (8/9/2007, S040527) 42 C4th 1: A conviction and death sentence is affirmed on automatic appeal over claims of error regarding: 1) challenges for cause; 2) denial of an additional peremptory challenge; 3) cumulative error and prejudice; 4) a speedy trial motion; 5) statements to police; 6) untimely disclosure of shoe print evidence; 7) loss of the victim's car; 8) a detective's testimony; 9) the sufficiency of the evidence; 10) jury instructions; 11) alleged misconduct by a detective; 12) a motion to modify verdict; and 13) constitutional challenges to the death penalty law and related claims. 


People v. Semaan (8/13/2007, S139685) 2007 Cal. LEXIS 8633: The "Freeze and Seize Law" pursuant to PC 186.11, allows a superior court to seize any property or assets under the control of the defendant in white collar criminal cases, including property in possession of a third party, and does not require proof of defendant's ownership. A person who claims to have interest in the seized money may seek their release by filing a claim in the superior court. (PC186.11(e)(6).) The superior court denied the claim holding that the claimant did not actually own the money even though it was partly in her name. The burden is not on the people to show by clear and convincing evidence that the claimant did not own the money. As a result it was kept to pay off the restitution owned by the defendant/owner's of the money. EC 622 which indicates that the owner of the legal title to the property is presumed to b e the owner, is not applicable when the title itself is challenged as not genuine.


People v. Sloan (8/16/2007, S132605) 2007 Cal. LEXIS 8704: An offense can qualify as a necessarily lesser-included offense in two ways. First, if every element of the lesser is included in the greater, like petty theft and grand theft. Second, if the accusatory pleading recites every element of the lesser. However, enhancements cannot be considered in determining whether an offense is necessarily lesser included.


People v. Izaguirre (8/16/2007, S132980) 2007 Cal. LEXIS 8705: Relying on its concurrent decision in People v. Sloan (8/16/2007, S132605) 2007 Cal. LEXIS 8704, the court rejects a claim that the U.S. Supreme Court's decision in Apprendi, as interpreted in People v. Seel (2004) 34 C4th 535 in the context of federal double jeopardy jurisprudence, require that conduct enhancements be treated as legal elements for the purpose of defining necessarily included offenses under the multiple conviction rule under People v. Reed (2006) 38 C4th 1224. 


People v. Abilez (6/28/2007, S066377) 41 C4th 472 [modified/rehearing denied 8/22/2007]: The DEFENSE sought to present EC 1101 and EC 1108 evidence to show third party guilt. Exclusion affirmed due to the lack of similarity between the current offense and the prior.People v. Abilez (6/28/2007, S066377) 41 C4th 472 [modified/rehearing denied 8/22/2007]: The DEFENSE sought to present EC 1101 and EC 1108 evidence to show third party guilt. Exclusion affirmed due to the lack of similarity between the current offense and the prior.


People v. Halvorsen (8/30/2007, S008112) 2007 Cal. LEXIS 9352: This is a pretty weird opinion. PC 29 bars a testifying expert from giving an opinion on whether the defendant does or does not have a required mental state. The defense complied with PC 29, presenting a psychiatrist who, quite properly, described the defendant's mental disorders, without giving an ultimate opinion about the defendant's mental state. The DA was then permitted, on cross, to ask the psychiatrist whether there was sufficient evidence that the defendant had a mental disorder to reduce the murder from a first degree to a second; the expert said no. Without deciding whether or not the DA’s question was error, the California Supreme Court holds that it was harmless. But see dissent from Kennard explaining why this was prejudicial error.


Grants Of Review:

People v. Ybarra REV GTD (S152984, 8/15/2007) 149 CA4th 1175: (1) Whether enhancement allegations should be considered in determining whether a lesser offense is necessarily included in a charged offense as pled in the information or indictment, and (2) whether, when separate firearm enhancements under PC 12022.5 and PC 12022.53 (b), (c), and/or (d) are found true and the longest enhancement is imposed, the lesser enhancements should be stricken, stayed or simply not imposed at all.



California Courts of Appeal (August 1, 2007 - August 31, 2007)

Selected Decisions:

People v. Fielder (8/3/2007, D050030) 2007 Cal. App. LEXIS 1407: Three counts of PC 290 not barred by PC 654.


People v. Ramirez (8/6/2007, B191377) 153 CA4th 1422: Hearsay statements, relied on by a gang expert in forming his opinions are not "testimonial," so admission of the expert's opinion does not violate the Confrontation Clause and Crawford, Davis v. Washington (2006) ____ US ____ [165 LEd2d 224; 126 SCt 2266]), or People v. Cage (2007) 40 C4th 965.


In re Gomez (8/7/2007, B197980) 153 CA4th 1516: Cunningham v. California (2007) ____ US ____ [127 SCt 856] is not to be applied retroactively to upper term sentences on collateral review in cases already final when it was decided. The court held that the rule set forth in Blakely was neither a substantive rule nor a watershed rule of criminal procedure, and they follow that neither is Cunningham. (See In re Consiglio (2005) 125 CA4th 511, 514-516; People v. Amons (2005) 125 CA4th 855, 864-865; see also Whorton v. Bockting (2007) ____ US ____ [127 SCt 1173, 1180-1181].)


People v. Garcia (8/7/2007, G037489) 153 CA4th 1499: It is sufficient proof of PC 186.22(a), and the gang enhancement pursuant to PC 186.22(b)(1) allegation that the underlying crime was committed for the benefit of a street gang, evidence of actual knowledge of a criminal street gang's current activities, including information about where gang members had hidden gang guns and the identity of members who were engaged in gang shootings, when an expert testifies such information is available only to other active gang members satisfies the statutory requirement of active participation in a gang. Second, the court did not abuse its discretion by admitting evidence by the gang expert based on hypothetical questions that the defendant was an active participant in a criminal street gang and that his possession of a firearm was for the benefit of a gang. (See People v. Gonzalez (2006) 38 C4th 932, 946-947.) Consecutive terms for PC 168.22 (a) and PC 186.22(b) do not violate section PC 654's prohibition against multiple punishments for the same crime. (See People v. Herrera (1999) 70 CA4th 1456, 1468 [the intents are theoretically different for the substantive crime than for the enhancement]; People v. Ferraez (2003) 112 CA4th 925, 935.)


People v. O'Dell (8/9/2007, B192805) 153 CA4th 1569: CALCRIM 376, like its predecessor CALJIC 2.15 does not shift the burden to the defendant, instead of forcing the prosecution to prove each element of the offense. (See People v. Anderson (1989) 210 CA3d 414, 420-421.) The former and the current instruction are held to be constitutional. (See People v. Holt (1997) 15 C4th 619, 676-677; People v. Johnson (1993) 6 C4th 1, 37-38.)


People v. Martinez (8/20/2007, B190508) 2007 Cal. App. LEXIS 1359: 1) Prosecution used reasonable diligence in attempting to obtain the presence of the surviving clerk as a witness and, thus, the trial court did not err in admitting the preliminary hearing testimony of that clerk; 2) the court properly defined the requisite unlawful act for second degree murder and properlystated in its instruction the different types of intent for voluntary manslaughter; and 3) any arguable instructional error concerning the requisite intent for manslaughter was not prejudicial. 


Alvarez v. Superior Court (8/24/2007, A117202) 2007 Cal. App. LEXIS 1404: Transcripts of the grand jury proceedings are open to the public after an indictment issues unless the court finds a reasonable likelihood that their release will prejudice the defendant’s right to a fair trial. (See PC 938.1(b).) "Reasonable likelihood" standard doesn't violate the First Amendment.


People v. Tu (8/27/2007, A105905) 2007 Cal. App. LEXIS 1409: Juvenile priors may be used to aggravate adult sentences after Cunningham v. California (2007) ____ US ____ [127 SCt 856].


People v. Murphy (8/29/2007, C046923) 2007 Cal. App. LEXIS 1433: Defendant properly convicted of sale of cocaine and of a separate count of possession for sale of the very same rock of cocaine.


People v. Kelly (8/29/2007, A115715) 2007 Cal. App. LEXIS 1435: The defendant was convicted of PC 966, possession of sling shot and box cutters burglary tools.


Ninth Circuit Court of Appeal (August 1, 2007 - August 31, 2007)

 Selected Decisions:

United States v. Larson (8/1/2007, 9th Cir., No. 05-30076, No. 05-30077) 2007 U.S. App. LEXIS 18248: Defendant's Sixth Amendment Confrontation Clause rights were violated when he was barred from cross-examining a prosecution witness about a mandatory minimum prison sentence that the witness would have faced but for their cooperation with the prosecution. Where such sentence was sufficiently severe, the defendant's right to explore the witness' bias outweighed the governmental interest in preventing a jury from inferring the defendant's potential sentence. (See United States v. Chandler (3th Cir. 2003) 326 F3d 210, 223.)



CALIFORNIA CASE LAW UPDATE – Selected California Cases


California Supreme Court (July 1, 2007 - July 31, 2007)
 Selected Decisions:
People v. Geier (7/2/2007, S050082) 41 C4th 555: Crawford holds that the 6th Amendment bars admission of testimonial hearsay unless the wit. appears at trial or the defendant had a prior opportunity for cross. Is this testimonial? A statement is testimonial if it's made to or by a law enforcement officer or agent; describes a past fact; and is for possible use at a later trial. The California Supreme Court holds that a lab report of a contemporaneous test isn't a PAST fact, it's a current one. So it's not testimonial. They do say that some business record documents are testimonial if they contain historical facts. (But see People v. Ayers (2005) 125 CA4th 988 [police reports not admissible].)


People v. Geier (7/2/2007, S050082) 41 C4th 555: A conviction and death sentence are affirmed on automatic appeal over claims of error regarding: 1) joinder; 2) exclusion of third party culpability evidence; 3) exclusion of an allegedly incriminating videotaped statement by a third party; 4) admission of evidence; 5) jury instruction; 6) a failure to give a unanimity instruction; 7) DNA evidence; 8) judicial misconduct; 9) denial of defense penalty phase instructions; 10) denial of an automatic motion to modify the verdict; 11) the constitutionality of the lying-in-wait special circumstance; 12) intercase proportionality; 13) constitutional challenges to the death penalty statute; 14) international law; and 15) the cumulative effect of errors. 


People v. Medina (7/9/2007, S137055) 41 C4th 685: A completed carjacking is not required for a conviction of attempted kidnapping during a carjacking. Also, attempted carjacking and attempted kidnapping are inherently lesser-included offenses within the crime of attempted kidnapping during a carjacking.


People v. Palacios (7/12/2007, S132144) 41 C4th 720: PC 12022.53(d) firearm enhancements are not limited by the multiple punishment prohibition of PC 654. Appellant was convicted of one count each of attempted murder, kidnapping for carjacking, and kidnapping for robbery, where one shot was fired, at one victim. The court permitted the imposition of the gun use enhancement on all three counts.


People v. Black (7/19/2007, S126182) 41 C4th 799: Defendant did not forfeit his right to challenge on appeal the imposition of the upper term sentence by failing in trial court to request a jury trial on aggravating circumstances. Imposition of an upper term sentence does not violate a defendant's Sixth Amendment right to a jury trial under Cunningham v. California (2007) ____ US ____ [127 SCt 856], where at least one aggravating factor has been established by the jury's verdict, the defendant's admissions, or the defendant's prior convictions. Neither Cunningham nor the relevant prior high court decisions apply to the imposition of consecutive terms.


People v. Sandoval (7/19/2007, S148917) 41 C4th 825: Court violated the defendant's Sixth Amendment right under Cunningham, where it imposed upper term sentence for voluntary manslaughter citing aggravating circumstances that were based solely on the facts underlying the crime. Such facts included the fact that the killing involved a great amount of violence; the defendant engaged in callous behavior and lacked any concern regarding the consequences of her actions; the victims were particularly vulnerable because they were unarmed, inebriated, and ambushed from behind; defendant was the "motivating force" behind the crimes; and defendant's actions reflected planning and premeditation. The upper term was not based on the defendant's own admission, the jury's verdict, or any prior convictions. The error was not harmless beyond a reasonable doubt, warranting reversal of upper term sentence, especially where the jury rejected the prosecution's premeditation theory and found defendant guilty only of voluntary manslaughter indicates it would not have found the aggravating circumstances pertaining to her state of mind. However, on remand, the court has discretion to select either the upper, middle, and lower terms without requiring a finding of aggravating and mitigating circumstances. The trial court will be required to specify reasons for its sentencing decision, but will not be required to cite "facts" that support its decision or to weigh aggravating or mitigating circumstances. (See newly enacted PC1170(c).) The court's ruling will be subject to appeal for abuse of discretion. The court rejected the argument that the new scheme violates the prohibition of ex post facto laws. Unbelievably, the Supreme Court holds that since there is little impact on the defendant's sentence (see Miller v. Florida (1987) 482 US 423 reversed the sentence based on an ex post facto violation), there is no ex post facto violation and this case is distinguishable from Miller.


People v. Hoyos (7/23/2007, S041008) 41 C4th 872: In an automatic appeal of a death penalty sentence, the trial court's denial of defendant's motions for new trial and to modify the penalty verdict is affirmed in its entirety. 


In re Hardy (7/26/2007, S022153, S093694) 41 C4th 977: Evidence that this defendant is actually innocent and that another person was the killer did not meet the standard for granting habeas corpus relief, which is that the evidence undermines the DA's entire case. However, it was ineffective for trial counsel to fail to investigate all this evidence, which was readily available. The guilt verdict was not reversed because even if the defendant wasn't the killer, there was evidence that he was a conspirator. However, the sentence of death was reversed. Evidence of innocence, or even that the defendant wasn't the actual killer, is admissible in the penalty phase. The failure to present that evidence was ineffective and so the court reverses the sentence of death.


People v. Zambrano (7/30/2007, S035368) 41 C 4th 1082: Sheriff who was merely the jailer, not an investigating agency, had no Brady disclosure duty.


People v. Zambrano (7/30/2007, S035368) 41 C4th 1082: In an automatic appeal of convictions of first degree murder and attempted murder and the resulting death penalty, the judgment is affirmed in full over multiple claims of error, including but not limited to: 1) Wheeler/Batson; 2) restriction on voir dire; 3) pretrial and nontrial issues; 4) guilt trial evidentary issues; 5) prosecutorial misconduct at trial; 6) instructional error; and 7) penalty phase misconduct. 


Grants Of Review:

People v. Anderson REV GTD (S152695, 7/11/2007) 149 CA4th 183 (mod. 150 CA4th 305a): Do double jeopardy principles preclude retrial of a sentencing allegation under the one strike law (PC 667.61) if the jury convicts the defendant of a qualifying offense but is unable to reach a verdict on the related sentencing allegation? (See also Porter v. Superior Court, below.)


Porter v. Superior Court REV GTD (7/11/2007, S152273) 148 CA4th 889: Do double jeopardy principles preclude retrial of the allegation that an attempted murder was willful, deliberate and premeditated (PC 664(a)) or retrial of an enhancement for allegedly committing the crime for the benefit of a criminal street gang (PC 186.22(b)) if the trial court granted a motion for a new trial on those allegations because the jury’s verdicts were "contrary to . . . [the] evidence" within the meaning of PC 1181(6)? (See also People v. Anderson REV GTD (S152695, 7/11/2007) (149 CA4th 183.)


People v. Julius REV GTD (7/11/2007, S152672) 2007 Cal. App. Unpub. LEXIS 3313: Briefing deferred pending decision in People v. Izaguirre REV GTD (6/8/2005, S132980) 2004 Cal. App. LEXIS 2265, and People v. Sloan REV GTD (6/8/2005, S132605) 126 CA4th 1148, which concern whether enhancement allegations should be considering in determining whether a lesser offense is necessarily included in a charged offense as pled in the information or indictment.


People v. Kim REV GTD (7/25/2007, S153183) 150 CA4th 1158: (1) Is a person who petitions for a writ of habeas corpus "restrained of his liberty" within the meaning of PC 1473(a), when he is in the custody of federal immigration officials solely because of a California conviction on which the sentence has fully expired? (2) Is the writ of error coram nobis available to challenge a California conviction on which the sentence has fully expired if the conviction is presently the basis of federal immigration proceedings and the petitioner alleges that trial counsel failed to properly advise him as to the immigration consequences of the conviction and that he did not in fact know what those consequences would be? (3) Did the trial court have the power to grant petitioner’s non-statutory motion to vacate judgment for ineffective assistance of counsel in failing to properly advise him of the immigration consequences of the conviction?


California Courts of Appeal (June 14, 2007 - July 31, 2007)

Selected Decisions:

People v. Westbrooks (6/14/2007, D048175) 151 CA4th 1500: CALCRIM 220 upheld against a challenge that it limits the jury to considering the evidence that was actually received.


People v. Whaley (6/26/2007, H030167) 152 CA4th 968: When the jury in this Sexually Violent Predator case looked like it was going to hang, the judge properly told the jurors to role play by arguing the other side's positions. But see concurring opinion, which warns that the majority's assurance that the judge was just making a "suggestion" fails to recognize the reality that when the judge makes a suggestion it is likely to be viewed by the jurors as essentially a direction.


People v. Southard (6/27/2007, A112114) 152 CA4th 1079: PC 466 is possession of burglar tools with intent to break into a building.


People v. Marks (7/2/2007, F049797) 152 CA4th 1325: Defendant's right to due process was violated by the court's conducting a portion of voir dire off the record, outside the presence of the prospective jurors, and outside the defendant's presence without his waiver. (People v. Bradford (1997) 15 C4th 1229, 1356-1357.) That portion of the jury selection was a critical stage of the proceedings where the discussions concerned the suitability of certain persons to serve as jurors. (Ibid.) The defendant has the burden of demonstrating that his absence prejudiced his case or denied him a fair trial. (People v. Panah (2005) 35 C4th 395, 443.) The defendant was prejudiced when his absence and the absence of the prospective jurors induced a breakdown in attorney-client communication about multiple peremptory challenges, including to a prospective juror who wound up on the panel even though both the defendant and counsel believed she should have been excused.


People v. Boysen (7/3/2007, D046763) 152 CA4th 1409: Determining whether defendant in murder case was denied due process due to 24-year preaccusation delay, trial court properly applied balancing test weighing actual prejudice to the defendant against prosecution's justification for delay. Evidence was sufficient to support the court's finding that the defendant was prejudiced by the delay where the only witnesses who could have testified in support of the defendant's alibi defense and third-party culpability theory had passed away during the delay, and the only change in the prosecution's ability to prosecute case during delay was the gathering of some new forensic evidence that illuminated how the murders occurred but did not point to defendant as the killer. The court acted properly in dismissing the prosecution of the defendant before trial on the basis that nothing would be gained by delaying its ruling on the motion to dismiss until the end of a lengthy and expensive trial.


People v. Saracoglu (7/9/2007, B182220) 152 CA4th 1584: The court did not abuse its discretion in admitting a statement made by domestic violence victim, under "excited utterance" exception to the hearsay rule (EC1240), to the police 30 minutes after the incident where the victim was clearly distraught when she made the statements after she had driven to the police station. (How can that be an excited utterance?) The victim's statements were nontestimonial, and their admission did not violate Confrontation Clause, Crawford, Davis v. Washington (2006) ____ US ____ [165 LEd2d 224; 126 SCt 2266], or People v. Cage (2007) 40 C4th 965, where circumstances suggested that officer's primary concern in questioning her was to deal with her medical and emotional state rather than to gather evidence for possible prosecution, and victim's primary concern at the time was obtaining police protection rather than seeing the defendant prosecuted.


People v. Caesar (7/11/2007, D050387) 153 CA4th 114: The rule for aider liability is that the aider is guilty of the crime being aided and any crime that's a natural and probable consequence of that crime. That turns out to mean whether any other crimes were objectively reasonably foreseeable. (People v. Prettyman, 14 C4th 248; People v. Nguyen, 21 CA4th 518.) There's another rule that an aider can be guilty of a more serious crime than the perpetrator. (People v. McCoy, 25 C4th 1111.) However, a defendant can't be convicted on the natural and probable consequences theory of a crime more serious than the crime committed by the perpetrator.


Cuccia v. Superior Court (7/16/2007, B197278) 153 CA4th 347: The decisions of the Court of Appeal are binding on all superior courts of this state, and a trial court must follow an unambiguous holding of the Court of Appeal even if it believes it was erroneously decided unless there is a conflicting appellate decision or the facts are fairly distinguishable. (Auto Equity Sales, Inc. v. Superior Court (1962) 57 C2d 450.)


People v. Muhammad (7/16/2007, A110774) 153 CA4th 358: Various subdivisions of PC 646.9 provide sentences for simple stalking, stalking in violation of a restraining order, stalking with a prior criminal threats conviction, and stalking with a prior felony stalking conviction. These subdivisions do not describe separate crimes, they are penalty provisions triggered by various characteristics. So a defendant can only be convicted of one of these, not four.


People v. Cardenas (7/17/2007, B190463) 153 CA4th 445 [Rehearing granted 8/15/2007]: Cunningham error is not cured because the court could have sentenced properly.


People v. Cromp (7/18/2007, C052319) 153 CA4th 476: CALCRIM 1191, which allows jurors to infer from the fact that a defendant committed a prior sexual offense that he was disposed to commit sexual offenses and, therefore, likely committed the current offenses, did not violate defendant's due process rights where instruction cautioned the jury that it was not required to infer guilt and that such a conclusion would alone be insufficient to support a conviction; and where evidence of defendant's prior rape of a developmentally disabled woman logically tended to prove he committed the current offenses of sexually molesting minors, who are also particularly vulnerable victims.


People v. Holmes (7/19/2007, C052069) 153 CA4th 539: CALCRIM 3517 deals with lessers. It says that the DA has the burden of proving beyond a reasonable doubt that the defendant committed the greater offense "rather than" a lesser offense. Defense claim rejected that the quoted language unfairly characterizes the burden of proof in a comparative manner.


People v. Holmes (7/19/2007, C052069) 153 CA4th 539: Appellant challenged the language of CALCRIM 3517 which told the jury that the prosecutor had the burden of proving beyond a reasonable doubt that the defendant committed kidnaping by violence or menace rather than a lesser included offense of false imprisonment. He argued that the phrasing of the prosecutor's burden as a comparative lessened the burden of proof. The appellate court rejected the argument and affirmed. CALCRIM 3517 was not the primary instruction on burden of proof, and other instructions given properly instructed the jury on the prosecutor's burden. Appellant failed to demonstrate that a reasonable juror interpreted CALCRIM 3517 in the manner he claimed.


People v. Medina (7/23/2007, B189049) 153 CA4th 610: Insufficient evidence to establish that the principal's act of shooting at the victims' vehicle was a natural and probable consequence of a fistfight that took place between gang members at a house party, and thus the evidence was insufficient to show that the two gang members who instigated the fight aided and abetted in the victim's murder, where the fight, which broke out when the victim showed up unannounced at the door as gang members were celebrating, was not planned. (See People v. Prettyman (1986) 14 C4th 248, 260-262; People v. Mendoza (1998) 18 C4th 1114, 1133.) The facts established that the two gangs involved were from entirely different geographical areas and not in the midst of a turf "war"; there was no evidence of any prior acts of violence between the gangs; there were no weapons involved during the fight, and there was no evidence that anyone had a weapon of any kind prior to the shooting; there were no threats made to the victim before, during, or after the fight; the shooting occurred after the fistfight ended and enough time had passed for the host to escort victim to his car and engage him in a short conversation before he drove away. There was no evidence that principal and the two gang members discussed shooting victim or that the gang members encouraged the shooting or were aware that it was about to take place.


People v. Blick (7/24/2007, A112744) 153 CA4th 759: Concealing or knowingly failing to disclose the occurrence of an event affecting the continued right to receive an insurance benefit, as within the meaning of PC 550(b)(3), is a crime of specific intent. The omission of the specific intent element from CALJIC 15.26 regarding PC 550(b)(3) was prejudicial where jury was not instructed on the defense of good faith and the prosecutor erroneously argued before jury that the defendant could be convicted without proof of intent to defraud.


People v. Blick (7/24/2007, A112744) 153 CA4th 759: The trial court's failure to include a specific intent to defraud requirement rendered the jury instructions for worker's compensation fraud erroneous. Blick was convicted of three insurance fraud offenses for collecting benefits for a knee injury when surveillance tapes showed that she was able to work, including a conviction for a violation of PC 550(b)(3): knowingly failing to disclose the occurrence of an event which affects the person's entitlement to benefits. The court instructed the jury that "every person who, with the specific intent to do so, conceals or fails to disclose..." Blick argued on appeal that the trial court's instruction construed PC 550(b)(3) as a strict liability offense which did not require a specific intent to defraud, and therefore violated her right to due process. She argued that it deprived her of a "good faith belief" defense that she intentionally concealed information with the innocent belief that the information was irrelevant to her worker's comp status. The appellate court disagreed that the instruction construed PC 550(b)(3) as a strict liability offense. However, PC 550(b)(3)requires a specific intent to defraud. The trial court's instruction here added specific intent language to the proscribed act, that of concealing an event, instead of adding the specific intent to defraud. Therefore, the instruction was erroneous. Since there was a reasonable probability that the instructional error affected the jury verdict, reversal was required.


People v. Arias (7/25/2007, A112810) 153 CA4th 848: The term "false compartment," as used in HS11366.8, which makes it a felony to possess, use, or control a false compartment in an automobile with the intent to conceal controlled substances therein, refers only to original factory equipment of a vehicle that has been modified. This court disagrees with the meaning the Court of Appeal gave to false compartment in People v. Gonzalez (2004) 116 CA4th 1405, 1414-1415.)


People v. Arias (7/25/2007, A112810) 153 CA4th 848: Conviction for transportation of a controlled substance, possession of that substance for sale, and possession of a false compartment are reversed as to conviction under HS 11366.8(a) where there was instructional error and insufficient evidence that defendant used or possessed a false compartment.


People v. Fritz (7/26/2007, G037428) 153 CA4th 949: Defendant's prior shoplifting convictions were not admissible to impeach his post-arrest statement to police. (See People v. Jacobs (2000) 78 CA4th 1444.) The statement that he had never stolen anything, was offered by the prosecution, not the defense, nor was such evidence admissible to show the defendant's "consciousness of guilt." The prosecution could not impeach its own evidence. (See People v. Mayfield (1997) 14 C4th 668, 748; People v. Lavergne (1971) 4 C3d 735, 744 [a party cannot elicit otherwise irrelevant testimony on cross-examination merely for the purpose of contradicting it.) Even if evidence of prior convictions was admissible, it was sufficiently prejudicial that its admission was an abuse of discretion where probative value was minimal. Erroneous admission of evidence of prior convictions required reversal under reasonable probability test where the defendant was never observed in the act of stealing or in possession of stolen merchandise but was merely observed acting suspiciously in one incident and found to have been waiting in the car for his girlfriend on another occasion, during which she apparently did steal merchandise.


People v. Fritz (7/26/2007, G037428) 153 CA4th 949: In People v. Jacobs (2000) 78 CA4th 1444, the defense offered a statement by the defendant to the police into evidence (in response to a portion of the statement introduced by the DA), and the DA was then permitted to impeach that statement with the defendant's prior felony convictions. In this case, the DA offered the defendant's statement to the police denying guilt; the DA then impeached that statement with the defendant's prior convictions. The court says this is not OK. Only where the defendant testifies or at least offers the statement can the Jacobs rule be invoked.


People v. Miller (7/27/2007, F049646) 153 CA4th 1015: Defendant has a constitutional right to represent himself at sentencing upon timely request. The trial court erred in ruling that the request made more than two months prior to scheduled sentencing was untimely and that the request for self-representation at sentencing was subject to court's discretion. The court found, based on Faretta, that the reversal of a timely Faretta motion is reversible per se. (See People v. Welch (1999) 20 C4th 701, 729.)


People v. Miller (7/27/2007, F049646) 153 CA4th 1015: Where a defendant makes a timely demand to go pro per, the court must grant that motion. (Faretta, 422 US 806.) During trial, the ruling on such a request is in the discretion of the court. Here, the defendant asked to go pro per at sentencing, which was 2 months away. Such a demand is timely with respect to sentencing, and so must be granted.


People v. Dixon (7/27/2007, F050101) 153 CA4th 985: Defendant voluntarily waived his right to a jury trial on both the gun use enhancement under PC 12022.53(b) and the lesser included enhancement of use of a deadly weapon, when he waived jury trial on the matter. (See People v. Beller (1985) 172 CA3d 904, 911; sec. 1159.) One cannot commit an offense by personally using a firearm and not at the same time commit an offense by personally using a deadly weapon. (People v. Aguilar (1997) 16 C4th 1023, 1029.) The court found that there was a voluntary waiver of jury trial (see People v. Collins (2001) 26 C4th 297, 305; see also Colorado v. Spring (1987) 479 US 564, 573.) Even though the court's initial statements would lead to the conclusion the jury trial waiver was involuntarily induced, latter statements made by the court cured the problem. If there was an inducement, there was no prejudice analysis, as the error would be structural. (See Collins, at 311.)


People v. Flores (7/30/2007, F050958) 153 CA4th 1088: CALCRIM 220, [presumption of innocence and burden of proof beyond a reasonable doubt], does not, by instructing jurors to rely on "all the evidence that was received throughout the entire trial," prevent them from considering a lack of prosecution evidence in determining whether a reasonable doubt exists as to guilt.


Ninth Circuit Court of Appeal (July 1, 2007 - July 31, 2007)

 Selected Decisions:

Winzer v. Hall (7/23/2007, 9th Cir. No. 06-55327) 2007 U.S. App. LEXIS 17462: Admission of victims' statements violated appellant's Sixth Amendment right to confrontation. Appellant was convicted by a jury on two counts of terrorist threats for saying, "I'll smoke you and your daughter," while appearing to indicate he had a gun. The statement and gesture were proved at trial via testimony by police officers who interviewed the two victims at their home more than five hours after appellant left. The state court concluded that the victims' statements to the officers fell under the spontaneous statement exception to the hearsay rule. The victim mother did not appear at trial; the victim daughter did not recall the threat and did not see the gesture. In this appeal from the denial of his federal habeas petition, appellant contended that his Sixth Amendment right to confrontation was violated. The appellate court held that Crawford v. Washington did not apply because it was decided after appellant's trial and appeal. However, federal law before Crawford mandates reversal. The state court erred when it found that the statements were spontaneous; they were made hours after the event after an opportunity to reflect. Because the statements fell under no other exception and had no other guarantee of truthfulness, their admission violated the Confrontation Clause. The error was prejudicial because the statements were the only evidence of the threat.



Helpful Non-California Cases: 
Selected Cases From Federal and Out-of-State Jurisdictions
Federal Courts (January 2007‑August 2007)
Supreme Court of Delaware
Supreme Court of Florida
Illinois Supreme Court
Illinois Court of Appeals
New York Court of Appeals
Texas Criminal Court of Appeals


Federal Courts (January 2007-August 2007)
Selected Decisions:
U.S. Supreme Court
Panetti v. Quaterman (6/28/2007, No. 06-6407) ____ US ____ [168 LEd 2d 662: 127 SCt 2842]: The Constitution bars the government from executing truly crazy people. (Ford v. Wainwright (1986) 477 US 399.) The U.S. Supreme Court reverse the Texas courts here. The Texas courts found that the def. was aware of the state's rationale for an execution. The USSC say that such an awareness isn't the same as a rational understanding of it, and reverse for a ruling on that point.

Uttecht v. Brown (6/4/2007, No. 06-413) ____ US ____ [167 LEd2d 1014; 127 SCt 2218] The Ninth Circuit found Witherspoon/Witt error (see Witherspoon v. Illinois (68) 391 US 510; Wainwright v. Witt (85) 469 US 412) when a Washington trial court excused a juror for cause who said he would follow the law, but felt that the death penalty should be imposed sparingly, and gave the example that a defendant likely to be released and reviolate would be deserving of death. The Supremes say the Ninth should have been more deferential to the trial court’s determination. They also say that his example was the “equivalent to treating the risk of recidivism as the sole aggravating factor, rather than treating lack of future dangerousness as a possible mitigating consideration.” In an articulate dissent that hits the nail on the head over and over, Justice Stevens criticizes the majority opinion as “horribly backwards.” He says “[the majority] appears to be under the impression that trial courts should be encouraging the inclusion of jurors who will impose the death penalty rather than only ensuring the exclusion of those who say that, in all circumstances, they cannot. 

Fry v. Pliler (6/11/2007, No. 06-5247) ____ US ____ [168 LEd2d 16; 127 SCt 2321]: In 28 USC 2254 proceedings, a federal court must assess the prejudicial impact of constitutional error in a state-court criminal trial under Brecht’s “substantial and injurious effect” standard, whether or not the state appellate court recognized the error and reviewed it for harmlessness under the “harmless beyond a reasonable doubt” standard set forth in Chapman v. California, 386 US 18, 24. 

Panetti v. Quarterman (6/28/2007, No. 06-6407) ____ US ____ [2007 U.S. LEXIS 8667]: After an execution date was set, the defendant claimed he was incompetent to be executed under Ford v. Wainwright (86) 477 US 399. Defendant claimed to understand that the State wanted to execute him for murder, but asserted that his mental problems resulted in the delusion that the stated reason was a sham, and that the State actually wanted to execute him to stop him from preaching. Texas denied the claim. The USSC overcomes AEDPA procedural hurdles and find that Texas failed to provide defendant an adequate hearing as required by Ford, and that the Fifth Circuit applied the wrong standard when it considered the defendant’s delusion irrelevant to the competency claim. The high court says that a defendant’s awareness of the State’s rationale for an execution is not the same as a rational understanding of it, and that Ford does not foreclose inquiry into the latter. It sends the matter back to the Fifth Circuit for hearing under the proper standard. 

Smith v. Texas (4/25/2007, No. 05-11304) ____ US ____ [127 SCt 1686; 167 LEd2d 632]; Brewer v. Quarterman (4/25/2007, No.05-11287) ____ US ____ [127 SCt 1706; 167 LEd2d 622]; Abdul-Kabir v. Quarterman (4/25/2007, No. 05-11284) ____ US ____ [127 SCt 1654; 167 LEd2d 585]:  Texas death penalty law invalidated. Texas death penalty juries were told to make two determinations: (1) Whether the murder was deliberate; and (2) whether there was a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society. If they answered both questions affirmatively, the defendant got death. The U.S. Supreme Court found that system unconstitutional, since it doesn’t allow for a life verdict based on mitigation. The Texas fix was to tell death juries that if mitigation justified life, they should answer “no” falsely to one of these questions. The U.S. Supreme Court struck that fix down as well. These three cases present various procedural issues in the wake of the fix being struck down.

 

Schriro v. Landrigan (5/14/2007, No. 05-1575)  ____ US ____ [127 SCt 1933; 167 LEd2d 836]: Waiver of mitigation evidence.

James v. U.S. (4/18/2007, No. 05-9264) ____ US ____ [127 SCt 1586; 167 LEd2d 532]: Attempted burglary, as defined by Florida law, is a "violent felony" under the Armed Career Criminal Act (ACCA) for sentencing purposes. 
Abdul-Kabir v. Quarterman (4/25/2007, No. 05-11284) 2007 U.S. LEXIS 4536: Death sentence reversed where there was a reasonable likelihood that a state trial court's instructions prevented jurors from giving meaningful consideration to constitutionally relevant mitigating evidence. 
Brewer v. Quarterman (4/25/2007, No. 05-11287) 2007 U.S. LEXIS 4538: Texas capital sentencing statute impermissibly prevented defendant's jury from giving meaningful consideration and effect to constitutionally relevant mitigating evidence.
 Cunningham v. California (1/22/2007, No. 05-6551) ____ US ____ [2007 U.S. LEXIS 1324]: California's Determinate Sentencing Law, which permits judges to impose aggravated (upper term) sentences based on their determination of facts not found by the jury or admitted by the defendant, violates the Sixth and Fourteenth Amendments as interpreted in Apprendi v. New Jersey (2000) 530 US 466 and Blakely v. Washington (2004) 542 US 296.  Ginsburg J. delivered the opinion of the Court, in which Roberts, Stevens, Scalia, Souter and Thomas joined. Kennedy dissented, Breyer joining. Alito also dissented, and Kennedy and Breyer joined.

 Gonzales v. Duenas-Alvarez (1/17/2007, No. 05–1629) ____ US ____ [166 LEd2d 683; 127 SCt 815]: In the context of 8 USC 1101(a)(43)(G), which provides for removal from the United States of an alien convicted of "a theft offense ... for which the term of imprisonment [is] at least one year," the term "theft offense" in the statute includes the crime of "aiding and abetting" a theft offense.

Burton v. Stewart (1/9/2007, No. 05-9222) ____ US ____ [166 LEd2d 628; 127 SCt 793]: Denial of a habeas petition challenging the constitutionality of petitioner’s sentence under Apprendi is vacated where petitioner failed to comply with the gate-keeping requirements of 28 USC 2244(b) and thus, the district court was deprived of jurisdiction to hear his claims in the first place. Consequently, the court did not answer the question on which it granted certiorari, specifically, whether the decision in Blakely v. Washington (2004) 542 US 296, announced a new rule and, if so, whether it applies retroactively on collateral review.



1st Circuit Court of Appeals
U.S. v. Carpenter (7/18/2007, 1st Cir. No. 06-1373, 06-1374, 06-1488) 2007 U.S. App. LEXIS 17007: District court did not abuse its discretion in concluding that the government's use of inflammatory language during its closing and rebuttal arguments prejudiced the jury and denied defendant a fair trial. 
U.S. v. Parrilla (1st Cir. 5/9/2007, No. 05-1566) 485 F3d 185: District court erred by conflating the two steps of the analysis for an abuse of trust enhancement laid down in U.S. v. Reccko (1st Cir. 1998) 151 F3d 29.
U.S. v. Luisi (4/10/2007, No. 03-1470) 2007 U.S. App. LEXIS 8225: Supplemental instructions, which foreclosed the jury from considering the defendant's superior's role in the asserted government entrapment of defendant, were erroneous. 
Owens v. U.S. (4/12/2007, No. 05-1784, No. 05-1785) 2007 U.S. App. LEXIS 8388: Denial of evidentiary hearing was an abuse of discretion since: 1) defendant's allegations of ineffective assistance of counsel were not implausible; 2) closure of jury selection to the public for an entire day without meeting the strict Waller requirements would violate a defendant's right to a public trial; 3) failure to object to such a closure might constitute ineffective assistance of counsel; and 4) denial of a public trial is structural error. 
U.S. v. Tobin (1st Cir. 3/21/2007, No. 06-1883) 2007 U.S. App. LEXIS 6465: Conviction for telephone harassment reversed where a jury instruction inappropriately broadened the scope of definition of "intent to harass."  A reasonable jury could have convicted defendant based on the evidence unless it found that the statute required an explicit "purpose" of harassment, rather than a mere knowledge that harassment was likely to occur.

U.S. v. Segarra-Rivera (1st Cir. 1/11/2007, No. 05-1582) 2007 U.S. App. LEXIS 542: Evidentiary hearing required where defendant made a sufficient showing of an actual conflict of interest on the part of his attorney.



2nd Circuit Court of Appeals
U.S. v. Santiago (7/18/2007, 2nd Cir. No. 06-5136) 2007 U.S. App. LEXIS 16993: Motion of court-appointed defense counsel to withdraw on the ground that there is no non-frivolous basis for appeal for illiterate client is properly denied where: 1) the Anders notice documents alone did not suffice without some additional effort to ensure that their contents are communicated to the defendant orally; and 2) counsel did not show reasonable efforts to convey the required notice to the defendant orally in a language that he understands. 
U.S. v. Rodriguez (7/24/2007, 2nd Cir. No. 05-3069) 2007 U.S. App. LEXIS 17508: Conviction for drug dealing in a multi-defendant trial is remanded to determine whether the prosecutor's failure to disclose the substance of witness's lies during police interviews, which lies were not recorded or memorialized, was material and prejudicial. 
Von Hofe v. U.S. (2nd Cir. 6/27/2007, No. 05-2969) 2007 U.S. App. LEXIS 15239: Judgment ordering forfeiture of claimants’ residence to plaintiff is vacated as to claimant wife, as the Excessive Fines Clause of the Eighth Amendment precludes forfeiture of her entire one-half interest in the residence where the extent of the forfeiture bears no correlation either with the wife’s minimal culpability or any harm she purportedly caused. 

U.S. v. Amico (2nd Cir. 5/23/2007, No. 03-1737) 2007 U.S. App. LEXIS 12022: Prior dealings by the government’s main cooperating witness concerning a mortgage application for the judge created an appearance of partiality and recusal was required. 

U.S. v. Rigas (2nd Cir. 5/24/2007, No. 05-3577) 2007 U.S. App. LEXIS 12096: Evidence did not support a finding that any misrepresentations regarding the Olympus Facility (OCH) Co-Borrowing Agreement were material. 

U.S. v. Kaplan (4/11/2007, No. 05-5531) 2007 U.S. App. LEXIS 8363: Judge erred in admitting lay opinion testimony regarding defendant's and other's knowledge of the fraud. 

McKithen v. Queens County Dist. Attorney (2nd Cir. 3/13/2007, No. 03-0168) 2007 U.S. App. LEXIS 5763: In civil rights action seeking access to DNA testing that plaintiff claims may exonerate him of his conviction, dismissal of claim is vacated as: 1) the Rooker-Feldman doctrine, relied on by the district court, does not apply to plaintiff's suit; 2) plaintiff's suit is not barred by the rule of Preiser v. Rodriguez (1973) 411 US 475 [36 LEd2d 439; 93 SCt 1827] and Heck v. Humphrey  (1994) 512 US 477 [129 LEd 2d 383; 114 SCt 2364]; and 3) defendant waived any possible defense of claim preclusion, and it would be inappropriate for the court of appeals to raise the defense sua sponte.

U.S. v. Giffen (2nd Cir. 1/22/2007, No. 05-5782) 2006 U.S. App. LEXIS 30367: Challenge to public authority defense denied as premature.



3rd Circuit Court of Appeals
U.S. v. Shedrick (7/19/2007, 3rd Cir. No. 04-2329) 2007 U.S. App. LEXIS 17154: Denial of habeas petition brought under 28 USC 2255 is reversed as to petitioner's claim that his counsel was ineffective under Roe-Ortega for failing to assist him in his right to appeal where petitioner was prevented from timely appealing. 
U.S. v. Ricks, (7/20/2007, 3rd Cir. Nos. 05-4832, 05-4833) 2007 U.S. App. LEXIS 17258: Sentences imposed on brothers based on their guilty pleas to drug-conspiracy-related charges are vacated where -- based on prosecution's appeal that district court's use of 20-to-1 crack/powder cocaine drug quantity ratio was unreasonable -- courts may not categorically reject the 100-to-1 ratio. 
Nara v. Frank (3rd Cir. 5/8/2007, No. 05-4779) 2007 U.S. App. LEXIS 10871: Petitioner was incompetent when he pleaded guilty to murdering his wife and mother-in-law. 

Davis Int’l, LLC v. New Start Group Corp. (3rd Cir. 5/23/2007, No. 06-2294, 06-2408) [Not listed on LEXIS]: Dismissal of the complaint is affirmed on direct estoppel grounds. However, denial of defendants’ motion for an anti-suit injunction is reversed and remanded for a determination as to whether injunctive relief is appropriate. 

U.S. v. Korey (3rd Cir. 1/4/2007, No. 05-3840) 472 F3d 89: Jury instructions concerning conspiracy contained an impermissible mandatory presumption because they did not require the jury to find a unity of purpose.

U.S. v. Williams (3rd Cir. 1/4/2007, No. 05-4292) 472 F3d 81: Double jeopardy due to prosecutorial misconduct showing that the government had in fact intended to goad the defendant into requesting a mistrial.



4th Circuit Court of Appeals
U.S. v. Mooney (8/6/2007, 4th Cir. No. 06-7565) 2007 U.S. App. LEXIS 18619: 1) defendant's counsel provided ineffective assistance of counsel, and but for that assistance, defendant would not have pleaded guilty; and 2) if defendant were able to present the same facts at trial, the trial court would have been required to instruct on a justification defense. 

Al-Marri v. Wright (4th Cir. 6/11/2007, No. 06-7427) 2007 U.S. App. LEXIS 13642: In a case where military authorities seized an alien lawfully residing in the U.S. more than four years ago and held him without criminal charge or process based on his designation as an “enemy combatant,” dismissal of petitioner’s habeas petition is reversed as: 1) the Military Commissions Act of 2006 (MCA) does not apply and the Court of Appeal has jurisdiction where there has been no determination by the U.S. that the initial detention was proper, as required by the MCA; and 2) the President lacks power to order the military to seize and indefinitely detain petitioner and the evidence offered by the Government does not afford a basis for treating petitioner as an enemy combatant, or as anything other than a civilian. 

U.S. v. Midgett (4th Cir. 5/24/2007, No. 05-5263) 2007 U.S. App. LEXIS 12168: Bank robbery conviction vacated as LIO of putting-life-in-jeopardy conviction.

U.S. v. Stephens (4/3/2007, No. 05-4668) 2007 U.S. App. LEXIS 7617: Insufficient evidence to corroborate defendant's statement and thereby establish his guilt. 
U.S. v. Nicholson (4th Cir. 2/2/2007, No. 04-6092) 2007 U.S. App. LEXIS 2308: Defendant's lawyer had an actual conflict of interest at sentencing.



5th Circuit Court of Appeals
Coble v. Quarterman (8/14/2007, 5th Cir. No. 01-50010) 2007 U.S. App. LEXIS 19327: Death penalty reversed because the Texas special issues precluded the jury from giving meaningful consideration and effect to petitioner's mitigating evidence.
Harrison v. Quarterman (8/14/2007, 5th Cir. No. 04-11188) 2007 U.S. App. LEXIS 19324: Trial counsel ineffective for failing to interview a key witness and call him as a witness at trial. 
U.S. v. Buchanan (4/19/2007, No. 04-41364) 2007 U.S. App. LEXIS 9118: Multiplicity principles violated where defendant committed one act to receive the four images that were the basis of his multiple convictions under 18 USC 2252(a)(2). 

U.S. v. Gunera (5th Cir. 2/13/2007, No. 05-20544) 479 F3d 373: Indictment for illegal presence in U.S. barred by the statute of limitations.

U.S. v. Lewis (5th Cir. 1/22/2007, No. 04-51183) 2007 U.S. App. LEXIS 1388: Continuing Criminal Enterprises (CCE): Insufficient evidence.



6th Circuit Court of Appeals
U.S. v. Amos (8/9/2007, 6th Cir. No. 06-5032) 2007 U.S. App. LEXIS 18833: A defendant's prior conviction for possession of a sawed-off shotgun does not serve as a predicate "violent felony" for purposes of a sentencing enhancement under the Armed Career Criminal Act (ACCA). 
Richey v. Bradshaw (8/10/2007, 6th Cir. No. 01-3477) 2007 U.S. App. LEXIS 18983: Trial attorney did not function as counsel guaranteed by the Sixth and Fourteenth Amendments. the forfeiture constituted double billing. 
Haliym v. Mitchell (7/13/2007, 6th Cir. No. 04-3207) 492 F3d 680: Death sentence reversed because petitioner was denied the effective assistance of counsel during the mitigation phase of his sentencing. 
U.S. v. Hamad (7/19/2007, 6th Cir. No. 05-4196) 2007 U.S. App. LEXIS 17233: Sentence for weapons charges is vacated and remanded where, when a district court increases a sentence based on its own fact findings on the basis of evidence never fully disclosed to the defendant, the court must either disclose sufficient details about the evidence to give the defendant a reasonable opportunity to respond, or refrain from relying on the evidence. 
U.S. v. Jones (7/23/2007, 6th Cir. No. 06-5328) 2007 U.S. App. LEXIS 17440: Court was required to hold a competency hearing. 
Vasquez v. Jones (7/24/2007, 6th Cir. No. 04-2274) 2007 U.S. App. LEXIS 17507: 1) petitioner established that the state court violated his Confrontation Clause right to impeach a witness' credibility with his criminal record; 2) the state court's resolution of this claim represents an unreasonable application of Supreme Court Confrontation Clause jurisprudence; and 3) the error was not harmless under the Brecht standard. 
U.S. v. Jones (6th Cir. 6/5/2007, No. 06-5551) 2007 U.S. App. LEXIS 12931: Drug and firearms convictions constituted multiple punishment in violation of the Double Jeopardy Clause. 

Ramonez v. Berghuis (6th Cir. 6/18/2007, No. 06-1852) 2007 U.S. App. LEXIS 14296: IAC for failure to investigate and call three witnesses.

U.S. v. Gardner (6th Cir. 5/25/2007, No. 05-6272) 2007 U.S. App. LEXIS 12203: For aiding-and-abetting liability to attach under 18 USC 922(g), the government must show that the defendant knew or had cause to know that the principal was a convicted felon. 

Ege v. Yukins (4/24/2007, No. 05-2078) 2007 U.S. App. LEXIS 9287: Admission of bite-mark evidence at trial violated her due process right to a fair trial and petitioner demonstrated both "cause" and "prejudice" for her failure to comply with Michigan's contemporaneous objection rule. 

U.S. v. Barnwell (6th Cir. 2/27/2007, No. 04-2143) 477 F3d 844: Ex parte communications between the trial judge, prosecution, and government agents violated defendant's constitutionally prescribed rights to due process, effective assistance of counsel, and trial by an impartial judge and jury.

Simmons v. Kapture (6th Cir. 1/26/2007, No. 03-2609) 2007 U.S. App. LEXIS 1704: Petitioner is entitled to a writ of habeas corpus on the ground that Michigan’s refusal to appoint him appellate counsel to challenge his guilty plea was unconstitutional.  (See Halbert v. Michigan  (2005) 545 US 605 [162 LEd2d 552; 125 S Ct 2582].)

Davis v. Coyle (6th Cir. 1/29/2007, No. 02-3227) 2007 U.S. App. LEXIS 1878: Denial of right to present additional evidence at death penalty sentencing trial per Skipper v. South Carolina (1986) 476 US 1.



7th Circuit Court of Appeals
U.S. v. Hi Bek (7/6/2007, 7th Cir. No. 05-4198) 2007 U.S. App. LEXIS 16011: Evidence was insufficient to support the drug conviction. 
U.S. v. Luepke (7/24/2007, 7th Cir. No. 06-3285) 2007 U.S. App. LEXIS 17520: Sentence remanded where the district court did not afford defendant a meaningful opportunity to address the court prior to the imposition of sentence. 
Julian v. Bartley (7/25/2007, 7th Cir. No. 05-3835) 2007 U.S. App. LEXIS 17629: The state court's application of the Strickland analysis for ineffective assistance of counsel was objectively unreasonable, and defendant was able to show prejudice as a result of his attorney's misinformation. 
Stevens v. McBride (7th Cir. 6/18/2007, No. 05-1442) 2007 U.S. App. LEXIS 14312: Attorneys’ investigation and presentation of expert psychological testimony at his trial amounted to ineffective assistance of counsel. 

Van Patten v. Endicott (7th Cir. 6/29/2007, No. 04-1276) 2007 U.S. App. LEXIS 13394: Actual or constructive absence of counsel at a critical stage requires new trial.

U.S. v. Malone (7th Cir. 4/30/2007, No. 06-2915) 484 F3d 916: Insufficient evidence to support a money-laundering charge. 

U.S. v. Craft (7th Cir. 5/1/2007, No. 06-3524) 484 F3d 922: Arson: insufficient evidence to show that one of the burned buildings was used in an activity affecting interstate commerce. 

U.S. v. Simpson (7th Cir. 3/13/2007, No. 05-2993) 479 F3d 492: Prosecution's closing argument improperly appealed to defendant's propensity to deal in crack cocaine.

Miller v. Vannatta (7th Cir. 3/15/2007, No. 05-3978) 2007 U.S. App. LEXIS 5936: Indiana Court of Appeals unreasonably applied federal law in concluding that defense counsel's decision to stand mute at defendant's sentencing hearing did not amount to ineffective assistance of counsel.

U.S. v. Rodomski (7th Cir. 1/9/2007, No. 05-3792) 2007 U.S. App. LEXIS 364: Insufficient evidence of conspiracy where there was no evidentiary basis for a finding of guilt beyond a reasonable doubt in the co-conspirator’s guilty plea and thus the plea could not be evidence in the defendant’s case.

Raygoza v. Hulick (7th Cir. 1/25/2007, No. 05-2340) 2007 U.S. App. LEXIS 1633: IAC: trial counsel ineffective for failure to investigate alibi, failure to call alibi witnesses at trial, and offer telephone records that would corroborate defense.



8th Circuit Court of Appeals
U.S. v. Johnson (7/30/2007, 8th Cir. No. 06-1001) 2007 U.S. App. LEXIS 18059: Convictions and capital sentences for aiding and abetting murder during a drug conspiracy reversed under multiplicity principles. 
In re: Green Grand Jury Proceedings (7/6/2007, 8th Cir. No. 06-3938, 06-4030) 2007 U.S. App. LEXIS 16013 [Supplemental opinion filed 7/20/2007, 492 F3d 976]: An attorney who does not knowingly participate in the client's crime or fraud may assert the work product privilege as to his opinion work product. 
U.S. v. Icaza (7/10/2007, 8th Cir. No. 06-2882, 06-2883, 06-3003) 42 F.3d 967: Sentences for conspiracy to commit interstate transportation of stolen property and interstate transportation of stolen property, as well as illegal reentry, are vacated and remanded where, in circumstances in which the defendants shoplifted from 407 separate Walgreens drug stores, the district court erred in treating each store as a separate victim for purposes of a number-of-victims sentence enhancement. 
Watson v. U.S. (7/18/2007, 8th Cir. No. 06-3104) 2007 U.S. App. LEXIS 16994: Matter remanded to provide defendant with a hearing on the issue of whether he asked his trial counsel to file a notice of appeal after he was sentenced. 
U.S. v. Johnson (7/30/2007, 8th Cir. No. 06-1001) 2007 U.S. App. LEXIS 18059:Convictions and capital sentences for aiding and abetting murder during a drug conspiracy are vacated where the charges were multiplicitous.
Simpson v. Norris (8th Cir. 6/27/2007, No. 06-2823) 2007 U.S. App. LEXIS 15229: District court erred in holding that petitioner had defaulted an eighth amendment claim under Atkins that his mental retardation made him ineligible for the death penalty.
U.S. v. Abdul-Aziz (8th Cir. 5/29/2007, No. 06-3032) 486 F3d 471: Obstruction of justice enhancement based on perjury as the record did not establish with the required clarity that the court exercised its independent judgment in reaching the decision to impose the enhancement.

U.S. v. Kenyon (4/9/2007, No. 06-1693) 2007 U.S. App. LEXIS 8175: Aggravated sexual abuse of a child conviction reversed in part due to an erroneous jury instruction on one count and insufficient evidence on another. 
U.S. v. Real Property Located at 3234 Washington Ave. N. (8th Cir. 3/22/2007, No. 06-1983) 2007 U.S. App. LEXIS 6601: Summary judgment for the government in forfeiture action reversed where conflicting evidence created genuine issues of material fact regarding the existence of a substantial connection between the property and alleged drug activity.



9th Circuit Court of Appeals
U.S. v. Yida (8/16/2007, 9th Cir. No. 06-10460) 2007 U.S. App. LEXIS 19468: While the government acted in good faith, it did not use reasonable means to procure the witness's attendance at defendant's retrial; and thus, the government did not establish that the witness was unavailable under Federal Rule of Evidence FRE 804(a). 
U.S. v. Forrester (7/6/2007, 9th Cir. No. 05-50410, 05-50493) 2007 U.S. App. LEXIS: Due to district court's omission and misstatement with regard to the charge and potential prison term defendant's waiver of his right to counsel was not knowing and intelligent, and that the Sixth Amendment was violated when he was allowed to proceed pro se. 
U.S. v. Jernigan (7/9/2007, 9th Cir. No. 05-10086) 492 F3d 1050: Conviction reversed based on Brady claim that, while defendant was in custody, other nearby banks had been robbed by a Hispanic female with a physical resemblance to defendant. 
U.S. v. Snellenberger (7/10/2007, 9th Cir. No. 06-50169) 2007 U.S. App. LEXIS 16257: In the context of criminal sentencing, a minute order is "not a judicial record that can be relied upon" to establish the nature of a prior conviction. (Amended opinion) 
U.S. v. Horvath (7/10/2007, 9th Cir. No. 06-30447) 492 F3d 1075: In a prosecution for knowingly and willfully makes a materially false statement to the federal government, denial of defendant's motion to dismiss the indictment is reversed as: 1) defendant's false statement to a probation officer was submitted, as required by law, to the district court in a presentence report (PSR), in connection with a judicial proceeding to which he was a party; and 2) such statement fell within the exemption from criminal liability codified in 18 U.S.C. section 1001(b). 
U.S. v. Jenkins (7/17/2007, 9th Cir. No. 06-50049) 2007 U.S. App. LEXIS 16938: Dismissal of defendant's indictment for alien smuggling based on the appearance of vindictive prosecution is affirmed where: 1) because the government could have prosecuted defendant for alien smuggling well before she presented her theory of defense at a marijuana smuggling trial, the timing of the charges created the appearance of vindictiveness; and 2) an assertion that the government's case against defendant was much stronger after her in-court admission of alien smuggling did not suffice to dispel the appearance of vindictiveness. 
Winzer v. Hall (7/23/2007, 9th Cir. No. 06-55327) 2007 U.S. App. LEXIS 17462: State courts unreasonably applied federal law by declaring that a hearsay statement was a spontaneous declaration or excited utterance, and the admission of the statement prejudiced the jury. 
U.S. v. Grisel (9th Cir. 6/5/2007, No. 05-30585) 2007 U.S. App. LEXIS 13001: Second-degree burglary under Oregon law is not a categorical burglary for purposes of the Armed Career Criminal Act (ACCA) because it encompasses crimes that fall outside the federal definition of generic burglary. 

Gautt v. Lewis (9th Cir. 6/6/2007, No. 03-55534) 2007 U.S. App. LEXIS 13018: Defendant’s constitutional due process right to be informed of the charges against him was violated when he was charged with a sentencing enhancement under PC 12022.53(b), but had his sentence enhanced under a second, different statute.

Lopez v. Schriro (9th Cir. 6/20/2007, No. 06-99000) 2007 U.S. App. LEXIS 14470: Certificate of appealability is granted as to claim that petitioner's counsel rendered ineffective assistance by failing to investigate and present all relevant mitigating evidence at sentencing. 

U.S. v. Sine (9th Cir. 5/1/2007, No. 05-10575) 483 F3d 990: Government's use of a judge's statements from separate proceedings was highly improper, unfairly prejudiced defendant, and introduced impermissible hearsay into his criminal trial. 

 U.S. v. Lopez (9th Cir. 5/7/2007, No. 05-50415) 484 F3d 1186: The offense of bringing an alien to the United States in violation of 8 USC 1324(a)(2) is a continuing offense that terminates when the initial transporter who brings the alien to the United States drops off the alien at a location in this country. Any prior decisions adopting or suggesting a different rule are overruled. 

 U.S. v. Esquivel-Ortega (9th Cir. 5/8/2007, No. 05-30355) 484 F3d 1221: Convictions for conspiracy to distribute cocaine and heroin, and possession of cocaine with intent to distribute are reversed where the government presented no evidence that established defendant’s knowledge or possession of the cocaine, and no evidence of his participation in the conspiracy.  

Lambright v. Schriro (9th Cir. 5/11/2007, No. 04-99010) 485 F3d 512 [amended at 2007 U.S. App. LEXIS 15750]: Habeas relief granted in a capital murder case where: 1) the district court erroneously applied a nexus requirement between mitigating evidence and the crime; 2) defense counsel’s performance at sentencing, with regard to his investigation and presentation of mitigating evidence, was deficient. 

 U.S. v. Curtin (9th Cir. 5/24/200, No. 04-10632) 2007 U.S. App. LEXIS 12110: District court abused its discretion in its FRE 403 review of certain lewd stories describing sexual acts between adults and children, which were in defendant’s immediate possession when he was arrested. 

 Pulido v. Chrones (9th Cir. 5/30/2007, No. 05-15916) 2007 U.S. App. LEXIS 12437: Murder conviction overturned where: 1) jury instructions left open the possibility that the jury convicted defendant on a legally impermissible theory, namely, that the defendant joined the robbery only after an individual was killed; and 2) the court could not be “absolutely certain” that the jury found that defendant’s crime of robbery was committed contemporaneously with the murder. 

U.S. v. Kayser (9th Cir. 5/31/2007, No. 06-50178) 2007 U.S. App. LEXIS 12529: A conviction for tax evasion is reversed where the district court erred in declining to instruct the jury on defendant’s theory of defense, that certain deductions he initially reported on his corporate tax return in 2000 should be applied to eliminate the deficiency on his personal return for that year, because the requested jury instruction was supported by law and had sufficient foundation in the evidence. 

U.S. v. Heredia (4/2/2007, No. 03-10585) 2007 U.S. App. LEXIS 7558: District judges are owed the usual degree of deference in deciding when a deliberate ignorance instruction [see U.S. v. Jewell (9th Cir. 1976) 532 F2d 697] is warranted. 
U.S. v. Moran (4/2/2007, No. 05-30215, 05-30226) 2007 U.S. App. LEXIS 7560: District court erroneously excluded testimony as to defendants' good faith defense as hearsay and did not provide a reasoned basis for excluding it under Federal Rule of Evidence 403. 
U.S. v. Snellenberger (4/3/2007, No. 06-50169) 480 F3d 1187: In the context of criminal sentencing, a minute order is "not a judicial record that can be relied upon" to establish the nature of a prior conviction. 
Brazzel v. State of Washington (4/12/2007, No. 05-36145) 2007 U.S. App. LEXIS 8385: After first jury remained silent on attempted murder charge and convicted defendant of a lesser alternative offense, retrial violated double jeopardy/former jeopardy.
Sarausad v. Porter (9th Cir. 3/7/2007, No. 05-35062, 05-35192) 479 F3d 671: Ambiguous jury instructions on accomplice liability, in combination with other factors, unconstitutionally relieved the state of its burden of proof of an element of the crimes with which he was charged. 
 US v. Latu (9th Cir. 3/19/2007, No. 05-10815) 2007 U.S. App. LEXIS 6296: Conviction for violating 18 USC 922(g)(5)(B) is reversed pursuant to the government's confession of error.

 US v. Rendon-Duarte (9th Cir. 3/21/2007, No. 06-30200) 2007 U.S. App. LEXIS 6458: District court erred in admitting "prior bad acts." 

 Barajas v. Wise (9th Cir. 3/23/2007, No. 06-15494) 2007 U.S. App. LEXIS 6796: Prosecution failed to provide reasons specific to the case to justify nondisclosure of name and address of informant.

U.S. v. Milwitt (9th Cir. 2/5/2007, No. 05-10344) 475 F3d 1150: The crime of bankruptcy fraud under 18 USC 157 requires a specific intent to defraud an identifiable victim or class of victims of the identified fraudulent scheme.

U.S. v. Hernandez (9th Cir. 2/14/2007, No. 05-50920) 476 F3d 791: Reversible error to not provide a lesser included jury instruction on simple possession in prosecution for possession of methamphetamine with intent to distribute.

U.S. v. Castillo-Basa (9th Cir. 2/26/2007, No. 05-50768) 478 F3d 1025: The Double Jeopardy Clause barred the government from trying a second time to attempt to show that defendant was afforded a deportation hearing and that his testimony to the contrary was untruthful.

U.S. v. Jiang (9th Cir. 1/10/2007, No. 05-10671) 472 F3d 1162: Conviction for intentionally making a materially false statement to a federal agent is reversed due to insufficient evidentiary basis upon which to conclude beyond a reasonable doubt that he intentionally made a materially false statement.

U.S. v. Ressam (9th Cir. 1/16/2007, No. 05-30422, 05-30441) 2007 U.S. App. LEXIS 867: Carrying an explosive during the commission of a felony requires a relationship between the underlying crime and the act of carrying an explosive; omission of this element was reversible error.

Benitez v. Garcia (9th Cir. 1/22/2007, No. 04-56231) 2007 U.S. App. LEXIS 1338: State court's decision not to enforce Venezuela's expectation, that upon extradition defendant would not be sentenced to a potential life sentence, was objectively unreasonable.

U.S. v. Arnt (9th Cir. 1/25/2007, No. 05-50124, 05-50292) 2007 U.S. App. LEXIS 1640: Reversible error to refuse involuntary manslaughter instruction as lesser included (LIO) of voluntary manslaughter.



10th Circuit Court of Appeals
U.S. v. Flanders (7/3/2007, 10th Cir. No. 05-6379) 491 F3d 1197: Bank CEO and supermajority shareholder's conviction and sentence for willful misapplication of bank funds, scheming to defraud a bank, and related counts is reversed in part and remanded for resentencing where: 1) insufficient evidence supported defendant's conviction for willful misapplication in connection with an automobile loan; 2) the district court incorrectly applied a 2-level sentencing enhancement for violating an administrative order; and 3) the district court failed to adequately notify defendant of its intention to vary upward. 
U.S. v. VanDam (7/10/2007, 10th Cir. No. 06-4104) 2007 U.S. App. LEXIS 16271: A sentence for a drug trafficking offense is vacated and remanded where: 1) the government breached its duty under defendant's plea agreement by failing to recommend a term of imprisonment at the bottom of the applicable range under the sentencing guidelines; 2) under applicable precedent, it was inappropriate to apply a harmless-error analysis; and 3) defendant was entitled to specific performance before the same judge. 
U.S. v. Holly (10th Cir. 6/12/2007, No. 05-7130) 2007 U.S. App. LEXIS 13727: District court erroneously instructed the jury on the definition of aggravated sexual abuse by suggesting the victim need only be placed in fear of “some bodily harm.” 

U.S. v. Velarde (10th Cir. 5/2/2007, No. 06-2126) 485 F3d 553: District court erred in holding that suppressed Brady evidence was immaterial without first either resolving a disputed question regarding whether the government suppressed information regarding the victim’s supposed false accusations at school or allowing discovery to determine the nature and veracity of her supposed accusations against her teacher and vice principal. 

Fleming v. Evans (4/3/2007, No. 06-6110) 2007 U.S. App. LEXIS 7620: Sufficiently egregious misconduct on the part of a habeas petitioner's counsel may justify equitable tolling of the Antiterrorism and Effective Death Penalty Act (AEDPA) limitations period.
Trammell v. McKune (4/12/2007, No. 06-3316) 2007 U.S. App. LEXIS 8394: Prosecution's failure to disclose physical evidence linking third party to the crime violated defendant’s due process rights under Brady. 
US v. Valenzuela-Puentes (10th Cir. 3/15/2007, No. 04-2283) 2007 U.S. App. LEXIS 6045: Grant of government's motion to allow for involuntary medication so as to render him competent to stand trial is reversed where: 1) record did not contain sufficient evidence that defendant could be rendered competent through medication despite his exceptionally low IQ; and 2) it was unclear whether the district court applied the appropriate burden of proof.

Anderson v. Sirmons (10th Cir. 2/21/2007, No. 04-6397) 476 F3d 1131: Defendant received constitutionally ineffective assistance of counsel during the penalty phase of his capital trial.

Walck v. Edmondson (10th Cir. 1/4/2007, No. 05-6273) 472 F3d 1227: Double Jeopardy: witness’s absence did not give rise to manifest necessity for the mistrial.

U.S. v. Hall (10th Cir. 1/23/2007, No. 05-1205, 05-1251) 2007 U.S. App. LEXIS 1456: Insufficient evidence of possession and distribution of crack-cocaine.

U.S. v. Sinks (10th Cir. 1/23/2007, No. 05-2170) 2007 U.S. App. LEXIS 1406: Appellants challenging their indictments for failure to charge an offense do not waive their claims by failing to object before trial, but such appellants receive only plain error review when they raise the argument for the first time on appeal.



11th Circuit Court of Appeals
Jones v. Walker (8/22/2007, 11th Cir. No. 04-13562) 2007 U.S. App. LEXIS 19908: Trial court erroneously deprived petitioner of his Sixth Amendment right to counsel. 

U.S. v. Lopez-Vanegas (7/26/2007, 11th Cir. No. 05-15021) 2007 U.S. App. LEXIS 17792: Because 21 USC 841 and 21 USC 846 do not apply extraterritorially to discussions occurring in the United States related to possession of controlled substances outside of the United States do not violate those statutes.

Ogle v. Johnson (11th Cir. 6/15/2007, No. 06-11074) 2007 U.S. App. LEXIS 14022: Pro se petitioner fairly presented his claim to a state habeas court by making a bare allegation of ineffective assistance of appellate counsel in his state habeas petition and then describing in briefs and testimony in later proceedings several instances of alleged ineffective assistance. 

U.S. v. Garey (4/11/2007, No. 05-14631) 2007 U.S. App. LEXIS 8273: Erroneous finding that defendant voluntarily, knowingly, and intelligently waived his Sixth Amendment right to counsel. 
U.S. v. Orisnord (4/11/2007, No. 05-14659) 2007 U.S. App. LEXIS 8287: Insufficient evidence to sustain firearm conviction.
U.S. v. Ohayon (4/12/2007, No. 05-17045) 2007 U.S. App. LEXIS 8390: Defendant's acquittal on a charge of an attempted drug offense required dismissal of a charge of a drug conspiracy on which the jury was unable to reach a verdict, as the prosecution was collaterally estopped from retrying defendant for conspiracy to possess with intent to distribute drugs. 
U.S. v. Garcia-Jaimes (4/19/2007, No. 05-14475) 2007 U.S. App. LEXIS 8963: Gun conviction reversed.
Thompson v. U.S. (11th Cir. 3/14/2007, No. 05-16970) 2007 U.S. App. LEXIS 6410: Guilty plea must be vacated because counsel did not adequately consult with defendant on his right to appeal and defendant was prejudiced from such failure.

Spottsville v. Terry (11th Cir. 2/1/2007, No. 05-12656) 2007 U.S. App. LEXIS 2144: Dismissal of habeas petition as untimely is reversed where petitioner is entitled to equitable tolling for having been misled by the written order of the court that denied his state petition.



D.C. Circuit Court of Appeals

U.S. v. Weathers (7/17/2007, No. 06-3022) 2007 U.S. App. LEXIS 16919: Trial counsel provided constitutionally inadequate assistance by failing to challenge two counts of the indictment related to defendant's threats to injure the prosecutor as multiplicitous and in violation of the Double Jeopardy Clause. 

U.S. v. Littlejohn (D.C. Cir. 6/19/2007, No. 05-3081) 2007 U.S. App. LEXIS 14358: District court’s use of compound voir dire questions deprived defendant of his Sixth Amendment right to an impartial jury. 

In re: Grand Jury (D.C. Cir. 6/22/2007, No. 06-3078) 2007 U.S. App. LEXIS 14809: Grand jury witnesses are entitled to review the transcripts of their own testimony in private. 



Supreme Court of Delaware

Bentley v. State of Delaware (6/11/2007, No. 387, 2006) 2007 Del. LEXIS 267: Trial court’s limitation of defendant’s cross examination of a witness pursuant to her assertion of her Fifth Amendment privilege created at least a substantial danger of prejudice to his right to a fair trial.

Dolan v. State of Delaware (5/10/2007, No. 345, 2006, 368, 2006) 2007 Del. LEXIS 214: To be convicted of second degree burglary, a person must form the intent to commit a crime inside the dwelling before or at the time he enters the dwelling. 

Dahl v. State of Delaware (5/15/2007, No. 422, 2006) 2007 Del. LEXIS 220: A conviction of loitering by a sex offender within 500 feet of a school is reversed where the state presented insufficient evidence at trial to prove beyond a reasonable doubt that a dance academy was a “school.”



Supreme Court of Florida

Cuervo v. State of Florida (7/12/2007, No. SC06-1156) 2007 Fla. LEXIS 1229: If a suspect indicates in any manner that he or she does not want to be interrogated, interrogation must immediately stop. Once a suspect has invoked the right against self-incrimination, a potentially misleading elaboration of the right by police renders a resulting waiver invalid. 
Jones v. State of Florida (7/12/2007, No. SC04-2231) 2007 Fla. LEXIS 1232: Death sentence reversed where: 1) there was insufficient evidence to maintain an avoid arrest aggravator as the proof was lacking that the dominant or only motive for the killing was to avoid arrest; and 2) the imposition of the death sentence would not be proportionate based on the existence of the single aggravator that remained. 
Sims v. State of Florida (7/12/2007, No. SC04-18790) 2007 Fla. LEXIS 1226: Trial counsel was ineffective for failing to properly challenge a detective's canine-alert evidence, and he was prejudiced by the deficient performance. 
Brown v. State of Florida (6/14/2007, No. SC06-628) 2007 Fla. LEXIS 1051: Felony murder conviction and conviction for the lesser included misdemeanor of the separately charged underlying felony are inconsistent verdicts. 

Williams v. State of Florida (5/10/2007, No. SC06-594) 2007 Fla. LEXIS 842: Under Florida law, lewd or lascivious battery is a permissive lesser included offense of a sexual battery. 

Offord v. State of Florida (5/24/2007, No. SC05-1611) 2007 Fla. LEXIS 951: Death sentence reduced to life without parole because under the totality of the circumstances of this case compared to other capital cases, death was a disproportionate punishment. 

Kopsho v. State of Florida (5/24/2007, No. SC05-763) 2007 Fla. LEXIS 953: Defendant’s conviction and death sentence for the murder of his wife is reversed where the trial court committed reversible error in the denial of a challenge for cause of a potential juror on the basis of his stated views regarding a defendant’s right to remain silent. 

Mendoza v. State of Florida (5/24/2007, No. SC04-1881, SC05-2143) 2007 Fla. LEXIS 952: Denial of petitioner’s his motion to vacate his conviction of first-degree murder and sentence of death is reversed and remanded where the circuit court’s order effectively summarily denied  postconviction relief, and a remand was required for a new evidentiary hearing on ineffective assistance of counsel claims. 



Illinois Supreme Court

People v. Houston (8/2/2007, No. 102225) 2007 Ill. LEXIS 1147: Cause remanded with directions to hold a hearing to reconstruct the record of voir dire proceedings where no record was made of the voir dire process, and thus the court is unable to determine whether the defendant has been prejudiced by trial counsel's failure to raise a Batson claim. 

People v. Wheeler (6/21/2007, No. 102550) 2007 Ill. LEXIS 1146: Statements made by the prosecutor during closing arguments warranted a new trial. 



Illinois Court of Appeals

People v. Allen (8//7/2007, No. 3-06-0783) 2007 Ill. App. LEXIS 856: Conviction for drug-related driving under the influence reversed where the State failed to prove defendant had at least some cannabis or THC "in his breath, urine, or blood." 



New York Court of Appeals

People v. Sedlock.(6/5/2007, No. 77) 8 NY3d 535: Information did not properly give defendant notice of the charge so that he could adequately prepare a defense. 

State of New York ex rel. Harkavy v. Consilvio (6/5/2007, No. 70) 2007 N.Y. LEXIS 1272: State improperly used the involuntary civil commitment procedures to transfer offenders directly from prison to mental health facilities. 

People v. Dukes (5/1/2007, No. 63) 8 N.Y.3d 952: Dismissal of a sworn juror over defendant’s objection was error because the court failed to determine that the juror was unqualified. 

 People v. Castillo (5/3/2007, No. 65) 8 N.Y.3d 959: Possession of a controlled substance and robbery guilty plea vacated where the plea was jurisdictionally defective as defendant was not charged with robbery.

People v. Havrish (4/3/2007, No. 31) 2007 N.Y. LEXIS 609: Denial of motion to suppress is reversed where defendant's surrender of the handgun was privileged under the Fifth Amendment privilege against self-incrimination. 



Texas Criminal Court of Appeals
Villanueva v. State of Texas (6/27/2007, No. PD-0718-06, PD-0719-06) 2007 Tex. Crim. App. LEXIS 866: Punishing defendant in the same proceeding for injury to a child by act and injury to a child by omission violated double-jeopardy protection.  

Thompson v. State of Texas (6/27/2007, No. PD-0044-06) 2007 Tex. Crim. App. LEXIS 871: Transferred intent – mistake of fact may be raised as a defense.

Hall v. State of Texas (5/9/2007, No. PD-1594-02) 2007 Tex. Crim. App. LEXIS 625: The determination of whether the allegation of a greater offense includes a lesser offense should be made by comparing the elements of the greater offense, as the state pled it in the indictment, with the elements in the statute that defines the lesser offense. 

Flores v. State of Texas (5/23/2007, No. PD-0904-06) 2007 Tex. Crim. App. LEXIS 656: Reviewing court applied the wrong harmless-error standard in finding that a charge to the jury, which erroneously limited the jury’s consideration of the defense of self-defense by including an instruction on the law of provocation, constituted harmless error. 

Mixon v. State of Texas (5/23/2007, No. PD-0018-06) 2007 Tex. Crim. App. LEXIS 654: An attorney-client privilege is established when a person consults with a lawyer with a view to obtaining professional legal services from him, even if the lawyer declines to represent that person at the end of the consultation. 

Jones v. State of Texas (4/4/2007, No. PD-0230-06) 2007 Tex. Crim. App. LEXIS 391: Refusal to permit defense counsel to ask a proper question during voir dire violated the Texas Constitution. 

LaPointe v. State of Texas (4/25/2007, No. 1100-06) 2007 Tex. Crim. App. LEXIS 505: The "hearing" before determining whether to admit evidence of an alleged victim's past sexual history must be an adversarial proceeding. 
Ex parte Masonheimer (Tex. Crim. App. 3/21/2007, No. PD-521-05) 2007 Tex. Crim. App. LEXIS 373: Prosecution was jeopardy-barred under state and federal constitutions because defendant's mistrial motions, which resulted in termination of two earlier proceedings prior to verdict, were provoked by the state's intentional failure to disclose exculpatory evidence with the specific intent to avoid an acquittal at the earlier proceeding.

 Ex parte Roemer (Tex. Crim. App. 2/28/2007, No. AP-75,104) 215 SW3d 887: A prior conviction for involuntary manslaughter was improperly used to enhance defendant’s sentence to a felony.

Ex parte Lewis (1/10/2007, No. PD-0577-05) 2007 Tex. Crim. App. LEXIS 33: Under Oregon v. Kennedy (1982) 456 US 667, the Double Jeopardy bars retrial after a defendant successfully moves for mistrial only when it is shown that the prosecutor engaged in conduct that was intended to provoke the defendant into moving for a mistrial.  (See Ex parte Lewis 2007 Tex. Crim. App. LEXIS 33 [overruling Bauder v. State (Tex. Crim. App. 1996) 921 SW2d 696, 699].)

Stuhler v. State of Texas (1/24/2007,  No. PD-1723-05) 2007 Tex. Crim. App. LEXIS 62: Injury to child conviction reversed because (1) child’s constipation is not “serious bodily injury” and (2)  disjunctive application paragraph violated appellant’s right to a unanimous jury verdict.

Fletcher v. State of Texas (1/31/2007, No. PD-1809-05, PD-1810-05) 2007 Tex. Crim. App. LEXIS 97: Judicial notice that enhancement conviction was final relieves state of its burden of proving finality of the conviction.

